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DEFENDANT’S RULE 60 MOTION AND RELATED MOTION FILINGS 

Mark Feathers, pro se 
 

Menlo Park, CA   
 

 

UNITED STATES DISTRICT COURT 

NORTHERN DISTRICT OF CALIFORNIA 

SAN JOSE DIVISION 

SECURITIES AND EXCHANGE 
COMISSION, 

Plaintiff, 

vs 

SMALL BUSINESS CAPITAL CORP., et al 

Case No.: CV12-03237-EJD 

NOTICE OF MOTION AND MOTIONS 
FOR: 

RULE 60 HEARING ON PRIOR ADVERSE 
SUMMARY JUDGEMENT 

              AND RELATED MOTIONS: 

REQUEST FOR INJUNCTION ON 
PLAINTIFF ENJOINING AGAINST USE OF 
THE PHRASE “PONZI-LIKE SCHEME” 

REQUEST FOR JUDICAL NOTICE ON 
MATERIALS ATTACHED TO MOTION, 
OR PRIOR CIVIL PLEADINGS SUBITTED 

STAYING REQUIREMENT FOR 
DISGORGEMENT PAYMENTS  
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DEFENDANT’S RULE 60 MOTION AND RELATED MOTION FILINGS 

REQUESTING FUNDS TO COMPLETE A 
FORENSIC ACCOUNTING 

DATE: OCTOBER 22, 2020     TIME: 9:00 
A.M.  
CTRM: 4 JUDGE HON. EDWARD J. 
DAVILA 

 

MOTION AND NOTICE OF MOTION 

TO THE HON. EDWARD J. DAVILA, JUDGE OF THE UNITED STATES 

DISTRICT COURT AND INTERESTED PARTIES: 

Mark Feathers (“Defendant”) in above captioned civil case hereby moves this 

Court for Orders: 

1.  Rule 60 Motion in favor of Defendant 

2. Approval of an injunction against Plaintiff employing the phrase “Ponzi-like scheme” 

here or elsewhere 

3. Request for Judicial Notice of: 

a. The Stalker Forensic Accounting Report of Defendant’s investment funds prior 

submitted to Court 

b. The Receiver’s Final Forensic Accounting Report and Final Reports to the Court 

Defendant, who is pro se, preys from the court to be lifted from the burden of preparing 

Orders. 
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DEFENDANT’S RULE 60 MOTION AND RELATED MOTION FILINGS 

Rule 60 Motion to Reverse Prior Adverse Summary Judgement Against Defendant  

I. SEC’s June 2012 ex parte Sealed Claims as to a “Ponzi-like Scheme” 

Legitimate questions are raised as to the reliability of the figures the Receiver presented 

to the court in July 2012.  The Receiver had already been employed in a substantial number of 

SEC receiverships, at SEC’s request, before and after Defendant’s companies were seized.  In 

the Receiver’s First Interim Report (Docket 30, page 9), the Receiver claimed that “Investors 

appear to have unpaid principal balance of $46.083 million.  Assuming all of these figures are 

ultimately verified, there will be a likely shortfall of $11.960 million” (equal to 26% of investor 

monies). 

Seven years later, the Receiver states to the Court that “The final distribution will bring 

the total amount distributed to $35,300,215.97”.  Or, 87%, of investors capital (Doc. 1274, page 

7).  Losses to investors were $5,274,744 (13%).  Of the “losses”, Receiver and counsel’s fees 

thru June 2016 were $4,547,782, with several hundred thousand more dollars in fees after that 

date. Clearly, 86% of the 13% loss to investors was due to the Receiver and his counsel’s 

billings.  Factoring in documented fees of the Receiver and his counsel, after 2016, of several 

hundred thousand dollars, it is likely that the Receiver and his counsel actually, employing their 

own reports to the court, account for 93 – 95% of the 13% loss to investors.   

 

II. The Report on Defendant’s Investment Funds of Annette M. Stalker, 

CPA/CFF, CFE 

Subsequent to the adverse summary judgement against Defendant in 2013, a third-party 

forensic accounting was performed in 2016 on Defendant’s investment funds (the “Stalker 

Report”).  In her report, Stalker states, as to her qualifications: 
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DEFENDANT’S RULE 60 MOTION AND RELATED MOTION FILINGS 

“I am the owner of Stalker Forensics which is a Certified Public Accounting firm that 

provides forensic accounting and consulting services.  I hold a Bachelor of Science degree in 

Business with a concentration in Accounting from California Polytechnic University in San Luis 

Obispo, California.  I am a Certified Public Accountant, a Certified Fraud Examiner and am 

Certified in Financial Forensics.  I have provided forensic, accounting, litigation support…since 

1994.”  “…I have served as the Chair of the AICAP’s Forensic and Litigation Services (“FLS”) 

Committee.  The FLS Committee provides guidance to AICPA Forensic and Valuation Services 

Section Members.  “I serve…as a member of the statewide Steering Committee for the Forensic 

Services Section.  I am also an instructor of Forensic Accounting at UC Davis Extension…”. 

Stalker’s report shows no indication that it did not place full reliance in its findings a 

reliance for its findings on the same financing materials, and offering documents and operating 

agreements, which were used by SEC’s Enforcement CPA, and Thomas Seaman, court 

appointed Receiver.  Stalker points out not just variances from normal forensic examinations of 

SEC employees, and Seaman, but also material omissions from normal forensic examinations by 

both, as well.  Questionably, SEC employees relied on the Receiver’s reports.  At worst, SEC 

deliberately pointed the court to wrongfully constructed findings of the Receiver they asked the 

court to employ.  After Defendant’s funds were seized by way of wrongful financial illustrations 

of SEC Enforcement CPA’s, SEC never did again produce reports independently from SB 

Capital materials already held in SEC’s possession from its earlier subpoenas in 2011-2012. 

Stalker points out that SEC paralegal Sarah Mitchell created schedules for ledgers “which 

were produced to the Commission by the Receiver” (page 4 of 18).  And, Stalker points out how 

Mitchell employed a method of summation of all check payments “collectively by the funds”, 

but did not do the inverse, which was to show monies deposited in the fund’s bank accounts.  So, 
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DEFENDANT’S RULE 60 MOTION AND RELATED MOTION FILINGS 

not only did Mitchell not use materials held by SEC, she deviated from normal audit and 

reconciliation methods used by forensic examiners.  Also, left unstated in Stalker’s report, is why 

an SEC paralegal would be presenting financial analysis to the court in the first instance, instead 

of a party with a financial and forensics background.  SEC presented no evidence to the court 

during earlier civil proceedings that their paralegal held qualifications to produce valid and 

reliable financial tables, charts, etc. 

Stalker points out that “There is no reference to the GAAP-based audited financial 

statements for the Funds which reflect the financial transactions between the Fund and Manager 

as well as provide detail disclosure about the nature and timing of payments by the Fund to the 

Manager.  And, whereas in its civil pleadings, SEC also made pointed and repeated references to 

Defendant’s drawings on its “receivable”, nowhere does SEC or the Receiver make reference to 

the fact that Defendant also made payments on that same receivable, on a timely basis and in 

accordance with the requirements of that Receivable (see Footnote 1, page 4 of 18, Stalker 

Report). 

Other Stalker Findings: 

- The Receiver used a cash-basis method of accounting that “inconsistent with the 

Funds’ required Generally Accepted Accounting Principles (“GAAP”) basis of 

accounting 

- The Receiver “appears to have recreated accounting records on a cash basis…” when 

there were “GAAP-compliant audited financial statements available.”.  It is not clear 

why the Receiver did not use the audited financial statements and the underlying trial 

balance detail data from the external independent auditor, Spiegel 

Accountancy”…”as the source for the accounting analysis”. 
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DEFENDANT’S RULE 60 MOTION AND RELATED MOTION FILINGS 

- In pointing out a major departure from normal audit work of Receiver’s, and 

illustrating the shortcomings of the “cash” basis method used by Seaman, Stalker 

states when talking about the fund’s receivable from the fund manager (of some 

$6M), “Under GAAP, those loans…are an asset of the Fund.  Under Cash Basis, 

those funds represent an expense of the fund which decrease the net income or not 

proceeds on a Profit and Loss Statement.  By employing “cash” analysis, Seaman 

thereby likely grossly misrepresented the fund’s financial performance, as pointed to 

by Stalker. 

- Stalker mentions, and provides detail, of other significant matters in the fund offering 

documents, such as: 

o That they “put the reader on notice about the authority and potential conflicts 

with the Manager SBCC”, which is a substantial departure from SEC’s sealed 

and uncontested complaint, which references the failure of SBCC to point to 

conflicts of interest. 

o That “The Advances/Payments to manager were fully disclosed in the Funds’ 

Audit Reports 

o That notes in the Funds’ audited reports disclose deails about the amount and 

terms of the note from the manager, including transparency approved by 

Defendant to investors and regulators by way of including details about the 

non-GAAP requirement to assess collectability of the receivable 

o That “related party transactions” such as the funds’ receivable notes from the 

manager were fully disclosed under “Related Party Transactions” in notes to 
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DEFENDANT’S RULE 60 MOTION AND RELATED MOTION FILINGS 

their audited financial statements in 2011 and prior years, including the 

balance and terms of the note 

o That the balance for the note receivable SPF actually “decreased from the 

prior year”, reflecting adherence to note provisions by Defendant’s companies 

o That transactions in the tables of the CPA prepared audited financial 

statements were “consistent with the IPF Company General Ledger”, 

demonstrating full disclosure of all financial information between SBCC and 

their accountants. 

o That the funds’ restriction on advances to the fund manager (Defendant) had 

been “amended and approved by the Department of Corporations”  

o That any inconsistency in Defendant’s auditor’s representations in the audited 

financial statements was due to errors of Defendant’s accountants, and not due 

to any deliberate instructions of Defendant to avoid transparency.  Stalker 

states on page 12 of her report that “Counter to the auditor’s notation in their 

workpapers regarding the offering circular” that “a portion of the funds 

advances as reimbursement…maybe reflected as a note receivable on the 

Fund balance sheet”. 

o That “The 2010 Audit Report Opinion was Qualified” in accordance with 

GAAP requirements, and not due to “Impropriety of Fund Advances”, and or 

that it could not be properly recorded as an asset of the fund. 

o That “Permission was obtained by the Manager from the Fund investors” to 

properly reclassify the capital cost “asset”, and not that Defendant had hidden 
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DEFENDANT’S RULE 60 MOTION AND RELATED MOTION FILINGS 

expenses improperly, as conveyed by SEC and Seaman often throughout their 

civil pleadings. 

o That “Despite several parts of the various offering documents which convey 

the broad authority…of the manager”, that “..the Manager still sought to 

disclose and obtain investor approval of changes in the Fund operations and 

accounting”, with specific detailed examples provided by Stalker within her 

report. 

Contrary to the representations of SEC and the Receiver which preceded, and bolstered, 

SEC’s request for adverse summary judgement, the Stalker Report throughout outlines 

inconsistencies with GAAP and GAAS of SEC’s CPA, and Seaman, not of Defendant’s 

information provided to investors.  In closing her introduction to her report, Stalker states “My 

review of those documents is not yet completed.”   

Based on that, Defendant asks this Court to approve a completion by Stalker of her 

report.  SEC and Seaman should pay for the completion of this report, from the $5M in fees paid 

to Seaman and to his counsel.  Clearly, Stalker raises material questions in her preliminary 

findings of not only impropriety in the methods of SEC, but also of.  The question that remains 

unanswered at this point is “why” did SEC and Seaman depart from normal forensic audit 

practices, and did their efforts cause there to be unconstitutional due process barriers to 

Defendant during civil proceedings?  Defendant asks this court consider directing a referral of 

these matters to the United States attorney for a more thorough review of the inconsistencies of 

the findings of Stalker vs. those of SEC’s CPA and the Receiver, Thomas A. Seaman. 

Of additional note, at the time of SEC’s motion for adverse summary judgement, federal 

agency U.S. Small Business Administration (“SBA”) had pending a “claim” in excess of 
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DEFENDANT’S RULE 60 MOTION AND RELATED MOTION FILINGS 

$20,000,000 against the Receivership Estate.  By the time of the Stalker Report, SBA dropped its 

claim by more than 99.8%, to less than $50,000, with no explanation provided by SBA in court 

records as to why their initial claim was more than four hundred times higher than their final 

settled claim against the Receivership Estate.  Undoubtedly, SBA’s claim, in the eyes of the 

Court, could only have had a substantial negative bearing on Defendant at the time of motion 

hearings on summary judgement, not any positive benefit whatsoever. 

 

MOTION FOR NATIONWIDE ENJOINDER AGAINST SEC USING THE PHRASE 

“PONZI-LIKE” 

 The word “Ponzi” and any usage of same may bring harm to defendants, as well as to 

third party investors.  This court recognized that fact early in civil proceedings, as evidenced by 

the court enjoining both parties to be cautious in words employed in ongoing proceedings.  Yet, 

some twelve years after Madoff, SEC continues to employ this harmful term, on appearance 

entirely for its own benefit (See Exhibit 1).  A close reading of Exhibit 1, a recent news article 

about an SEC “Ponzi-like” civil action, demonstrates that, even before civil pleadings and 

motion hearings are underway, that investors have already formed opinions in the absence of 

fully developed factual evidentiary proceedings.  If even one party is harmed because of 

prejudicial opinions that form due to SEC’s employment of the phrase “Ponzi-like”, then SEC 

should be ordered to be discontinue this practice by this court.  Are the terms “fraud-like” and 

“conspiracy-like” valid legal terms?  There are already in existence and used by the courts 

proper, and suitable legal descriptions that SEC may use in filing civil actions and in their press 

releases. 
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DEFENDANT’S RULE 60 MOTION AND RELATED MOTION FILINGS 

MOTION FOR DEFENDANT TO DISCONTINUE DISGORGEMENT PAYMENTS 

Defendant has experienced substantial difficulty in gaining employment since release 

from the U.S. Bureau of Prisons in late July 2019.  He has twice declared bankruptcy due to SEC 

proceedings.  And, Defendant has experienced physical conditions during the past year 

( ).  

Despite all this, Respondent has paid in excess of $23,000 restitution since his release.  These 

payments present a hardship to Defendant, and  

  And, Defendant continues 

to be embroiled by SEC Administrative law proceedings (Mark Feathers, re: 3-15755).  As SEC 

is the party that may determine in the future if Defendant may be able to have his disgorgement 

dropped, there is a conflict of interest here in that Defendant, on appearance, might suffer 

retaliation from SEC in the future if administrative law proceedings do not go in SEC’s favor.  

For these reasons outlined, Defendant preys that this court now direct that Defendant may be 

able to discontinue his disgorgement payments at the present time, and make similar 

recommendation to the criminal court of Hon. Lucy Koh. 

August 14, 2020 

     /s/  Mark Feathers  

Mark Feathers, Defendant, pro se 

Declarations and Statement of Facts: 

 I swear on my knowledge and belief that all matters outlined herein are accurate and 

truthful, from San Mateo County, CA. 

     /s/  Mark Feathers  

Mark Feathers, Defendant, pro se 
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DEFENDANT’S RULE 60 MOTION AND RELATED MOTION FILINGS 

Proof of Service 

 I have served these papers on all papers by email on this date.  I have mailed a paper copy 

to U.S. District Court on this date. 

     /s/  Mark Feathers  

Mark Feathers, Defendant, pro se 

 










