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' UNITED STATES OF AMERICA 
~~fore the 

SECURITffiS AND EXCHANGE COMMISSION 

ADMINISTRATIVE PROCEEDING 
File No. 3-15580 

In the matter of: 

RECEIVED 
JUL 31 2014 

ANTHONY CHIASSON, OFFICE OF THE SECRETARY 

Respondent-Petitioner. 

DECLARATION OF DANIEL R. MARCUS 

I, Daniel R. Marcus, pursuant to 28 U.S .C. § 1746, declare as follows: 

1. I am over 18 years old and a member of the bar ofthe State ofNew York. 

2. I am employed as a Senior Counsel in the Division ofEnforcement 

("Division") at the New York Regional Office of the Securities and Exchange Commission 

("Commission"). I make this declaration in support the Division's Motion for Summary 

Disposition against Respondent Anthony Chiasson. 

3. Attached as exh ibits to this Declaration are true and correct copies of the 

following documents: 

Exhibit 1: the Superseding Indictment in US. v. Todd Newman et a!., S2 Cr 12 1 

(RJS) (S.D.N.Y.) ("US. v. Newman"), filed on August 28,2012. 

Exhibit 2: certain excerpts from the trial transcript in the trial of Anthony Chiasson 

and Todd Newman in US. v. Newman. 

Exhibit 3: Government Exhibit 448 admitted as evidence in US. v. Newman. 



Exhibit 4: Government Exhibit 476 admitted as evidence in US. v. Newman. 

Exhibit 5: Government Exhibit 477 admitted as evidence in US. v. Newman. 

Exhibit 6: Government Exhibit 907 admitted as evidence in US. v. Newman. 

Exhibit 7: Government Exhibit 927 admitted as evidence in US. v. Newman. 

Exhibit 8: Government Exhibit 56 admitted as evidence in US. v. Newman. 

Exhibit 9: Government Exhibit 73 admitted as evidence in US. v. Newman. 

Exhibit 10: Government Exhibit 64 admitted as evidence in US. v. Newman. 

Exhibit 11: the Amended Judgment in US. v. Newman, filed July 16,2013. 

Exhibit 12: the Complaint in Securities and Exchange Commission v. Spyridon 

Adondakis et al., 12 Civ. 0409 (S.D.N.Y.) ("SEC v. Adondakis"). 

Exhibit 13: the Final Judgment against Anthony Chiasson, entered on October 4, 

2013, in SEC v. Adondakis. 

Exhibit 14: the Brieffor the United States ofAmerica in US. v. Chiasson, 13

1837-cr (L), filed on November 14, 2013. 

Exhibit 15: the Initial Decision in In re Anthony Chiasson, Initial Decision Rei. No. 

589, A.P. File No. 3-15580 (Apr. 18, 2014). 

Exhibit 16: the initial page ofthe respondent's motion to dismiss in In the Matter 

ofEvelyn Litwak, AP File No. 3-14190, which was received by the Office of the Secretary 

on June 12, 2012. 

Exhibit 17: the respondent's "Application to Vacate Order Making Findings and 

Imposing Remedial Sanctions" (without exhibits) in In the Matter ofJimmy Dale Swink, 

Jr., AP File No. 3-8129, which was received by the Office ofthe Secretary on July 20, 

1995. 



Exhibit 18: the respondent's "Motion to Vacate the Commission's Order of 

Debarment," in In the Matter ofLinus N Nwaigwe, AP File No. 3-13481, which was 

received by the Office of the Secretary on May 15, 2013. 

Exhibit 19: the initial page ofthe respondent's "Additional Briefing on the 

Question of Whether the Commission Should Dismiss This Proceeding," in In the Matter 

ofRichard Goble, AP File No. 3-14390, which was received by the Office of the Secretary 

on December 5, 2012. 

I declare under penalty ofperjury that the foregoing is true and correct. 

Executed on July 30, 2014 
New York, New York 

Daniel R. Marcus 



UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
- - - - - - - - - - - - - - X 

UNITED STATES OF AMERICA 

-v.- SUPERSEDING 
INDICTMENT 

TODD NEWMAN, 
ANTHONY CHIASSON, and S2 12 Cr. 121 (RJS) 
JON HORVATH, 

Defendants. 

- - - - - - - - - - - - - - X 

COUNT ONE 

(Conspiracy to Commit Securities Fraud) 

The Grand Jury charges: 

Relevant Entities and Individuals 

1. At all times relevant to this Indictment, TODD 

NEWMAN, the defendant, was a portfolio manager at a hedge fund 

located in Stamford, Connecticut ("Hedge Fund A"). At all times 

relevant to this Indictment, Jesse Tortora ("Tortora"), a 

coconspirator not named as a defendant herein, was employed as an 

analyst at Hedge Fund A. 

2. At all times relevant to this Indictment, ANTHONY 

CHIASSON, the defendant, was one of the founders of, and a 

portfolio manager at, a hedge fund located in New York, New York 

("Hedge Fund B"). At all times relevant to this Indictment, 

Spyridon Adondakis, a/k/a "Sam Adondakis" ("Adondakis"), a 

coconspirator not named as a defendant herein, was employed as an 

analyst at Hedge Fund B. 



3. At all times relevant to this Indictment, JON 

HORVATH, the defendant, was employed as an analyst at a hedge fund 

located in New York, New York ("Hedge Fund C"). 

4. At all times relevant to this Indictment, Dell, 

Inc. ("Dell"), a public company whose stock was traded on the 

Nasdaq Stock Market, produced personal computers and provided 

technology services around the world. Further, at all times 

relevant to this Indictment, Dell's policies prohibited the 

unauthorized disclosure of Dell's confidential information. 

5. At all times relevant to this Indictment, NVIDIA 

Corporation ("NVIDIA"), a public company whose stock was traded on 

the Nasdaq Stock Market, produced, among other things, graphics 

processors. Further, at all times relevant to this Indictment, 

NVIDIA's policies prohibited the unauthorized disclosure of 

NVIDIA's confidential information. 

The Insider Trading Scheme 

6. From at least in or about late 2007 through in or 

about 2009, JON HORVATH, the defendant, along with Tortora, 

Adondakis, and others known and unknown, were analysts who worked 

at hedge funds and investment firms in New Yorkr New York and 

elsewhere (the "Analyst Coconspirators"). The Analyst 

Coconspirators exchanged with each other material 1 nonpublic 

information ("Inside Informationrr) obtained directly and 

indirectly from employees of certain publicly traded technology 

2 



companies ("Technology Companies"). The Analyst Coconspirators, 

in turn, provided the Inside Information they obtained from each 

other and from their own sources to the portfolio managers for 

whom they worked at their respective hedge funds and investment 

firms (the "Portfolio Manager Coconspirators"). The Portfolio 

Manager Coconspirators, including TODD NEWMAN and ANTHONY 

CHIASSON, the defendants, in turn, executed securities 

transactions based in whole or in part on the Inside Information 

the Analyst Coconspirators provided to them. 

7. The Inside Information obtained by the Analyst 

Coconspirators, including JON HORVATH, the defendant, and passed 

to the Portfolio Manager Coconspirators, including TODD NEWMAN and 

ANTHONY CHIASSON, the defendants, and to others known and unknown, 

included information relating to the Technology Companies' 

earnings, revenues, gross margins, and other confidential and 

material financial information of the Technology Companies. 

8. The Inside Information obtained by the Analyst 

Coconspirators, including JON HORVATH, the defendant, and passed 

to the Portfolio Manager Coconspirators, including TODD NEWMAN and 

ANTHONY CHIASSON, the defendants, and to others known and unknown 

was obtained in violation of: (i) fiduciary and other duties of 

trust and confidence owed by the employees of the Technology 

Companies to their employers; (ii) expectations of confidentiality 

held by the Technology Companies; (iii) written policies of the 
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Technology Companies regarding the use and safekeeping of 

confidential business information; and (iv) agreements between the 

Technology Companies and their employees to maintain information 

in confidence. 

9. Specifically, in furtherance of the conspiracy, 

Tortora passed to TODD NEWMAN, the defendant, Inside Information 

pertaining to Technology Companies that Tortora had obtained from 

the Analyst Coconspirators and other sources. NEWMAN executed and 

caused others to execute transactions in the securities of certain 

Technology Companies based in whole or in part on the Inside 

Information, earning substantial sums in unlawful profits or 

illegally avoiding losses for the benefit of Hedge Fund A. 

10. In furtherance of the conspiracy, Adondakis passed 

to ANTHONY CHIASSON, the defendant, Inside Information pertaining 

to Technology Companies that Adondakis had obtained from the 

Analyst Coconspirators and other sources. CHIASSON, either alone 

or together with one or more coconspirators at Hedge Fund B (the 

"Hedge Fund B Coconspirators"), executed and caused others to 

execute transactions in the securities of certain Technology 

Companies based in whole or in part on the Inside Information, 

earning substantial sums in unlawful profits or illegally avoiding 

losses for the benefit of Hedge Fund B. 

11. In furtherance of the conspiracy, JON HORVATH, the 

defendant, passed the Inside Information he obtained from the 
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Analyst Coconspirators and other sources to the portfolio manager 

for whom he worked ("Portfolio Manager 1"), who in turn executed 

and caused others to execute transactions in the securities of 

certain Technology Companies based in whole or in part on the 

Inside Information, earning substantial sums in unlawful profits 

or illegally avoiding losses for the benefit of Hedge Fund C. 

The Dell Inside Information 

12. From in or about 2008 through in or about 2009, in 

advance of Dell's quarterly earnings announcements, Tortora 

provided Inside Information regarding Dell's financial condition, 

including Dell's gross margins (the "Dell Inside Information") to 

TODD NEWMAN and JON HORVATH, the defendants, and to Adondakis. 

Tortora obtained the Dell Inside Information from Sandeep Goyal, 

a/k/a "Sandy Goyal" ("Goyal"), a coconspirator not named as a 

defendant herein. Goyal, in turn, obtained the Dell Inside 

Information from an employee at Dell (the "Dell Insider"). 

13. At certain times, the Dell Insider worked in Dell's 

investor relations department, and had access to confidential 

financial information concerning Dell's quarterly earnings 

announcements before it was publicly announced. The disclosure by 

the Dell Insider of the Dell Inside Information in advance of 

Dell's public earnings announcements violated Dell's policies and 

the Dell Insider's duties of trust and confidence owed to Dell. 
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14. Hedge Fund A paid Goyal for information, including 

the Dell Inside Information, through a purported consulting 

arrangement with another individual ("Individual 1"). In 2008, 

Individual 1 received three payments of $18,750 pursuant to this 

purported consulting arrangement, and a separate $100,000 payment 

in or about January 2009. TODD NEWMAN, the defendant, approved 

this consulting arrangement and the payments to Individual 1 

described herein. 

May 29, 2008 Earnings Announcement 

15. In advance of Dell's May 29, 2008 quarterly 

earnings announcement, the Dell Insider provided to Goyal, who, in 

turn, provided to Tortora, Inside Information concerning Dell's 

financial results for the quarter ended May 2, 2008. That Inside 

Information indicated, among other things, that gross margins 

would be higher than market expectations. 

16. Tortora passed this Dell Inside Information to TODD 

NEWMAN, the defendant, in advance of Dell's May 29, 2008 quarterly 

earnings announcement. NEWMAN executed or caused to be executed 

transactions in securities of Dell based in whole or in part on 

the Dell Inside Information, resulting in an illegal profit for 

Hedge Fund A of approximately $1 million. 

17. Tortora also provided the Dell Inside Information 

concerning Dell's May 29, 2008 quarterly earnings announcement to 

Adondakis. Adondakis, in turn, provided the Dell Inside 
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Information to ANTHONY CHIASSON/ the defendant/ in advance of 

1Dell s May 29 1 2008 earnings announcement. CHIASSON, either alone 


or together with one or more coconspirators at Hedge Fund B, 


executed or caused to be executed transactions in securities of 


Dell based in whole or in part on the Dell Inside Information/ 


resulting in an illegal profit for Hedge Fund B of approximately 


$4 million. 


August 28, 2008 Earnings Announcement 


18. On multiple occasions in advance of Dell's August 

28, 2008 quarterly earnings announcement, the Dell Insider 

provided to Goyal, who, in turn, provided to Tortora, Inside 

Information concerning Dell's financial results for the quarter 

ended August 1, 2008. That Inside Information indicated, among 

other things, that gross margins would be materially lower than 

market expectations. 

19. Tortora passed this Dell Inside Information 

1concerning Dell S August 28, 2008 earnings announcement to TODD 

NEWMAN, the defendant, who executed or caused to be executed 

tr~nsactions in securities of Dell based in whole or in part on 

the Dell Inside Information, resulting in an illegal profit for 

Hedge Fund A of approximately $2.8 million. 

20. Tortora also provided the Dell Inside Information 

concerning Dell's August 28, 2008 quarterly earnings announcement 

to Adondakis. Adondakis, in turn, provided the Dell Inside 
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Information to ANTHONY CHIASSON, the defendant. CHIASSON, either 

alone or together with one or more coconspirators at Hedge Fund B, 

executed or caused to be executed transactions in securities of 

Dell based in whole or in part on the Dell Inside Information, 

resulting in an illegal profit for Hedge Fund B of approximately 

$53 million. 

21. Tortora also provided the Dell Inside Information 

concerning Dell's August 28, 2008 quarterly earnings announcement 

to JON HORVATH, the defendant. HORVATH, in turn, provided the 

Dell Inside Information to Portfolio Manager 1. Portfolio Manager 

1 executed or caused to be executed transactions in securities of 

Dell based in whole or in part on the Dell Inside Information, 

resulting in an illegal profit for Hedge Fund C of approximately 

$1 million. 

The NVIDIA Inside Information 

22. At all times relevant to this Indictment, Danny 

Kuo, an Analyst Coconspirator not named as a defendant herein, was 

employed as an analyst at a wealth management company 

headquartered in Pasadena, California ("Investment Firm D"). In 

or about 2009, Kuo obtained Inside Information regarding NVIDIA's 

financial results, including NVIDIA's revenues and gross margins 

(the "NVIDIA Inside Information"), in advance of NVIDIA's 

quarterly earnings announcements. Kuo obtained the NVIDIA Inside 

Information from a friend ("Individual 2") who in turn obtained 
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the NVIDIA Inside Information from an employee at NVIDIA (the 

"NVIDIA Insider"). Kuo paid Individual 2 cash and other items of 

value in exchange for the NVIDIA Inside Information. Kuo passed 

this NVIDIA Inside Information to the portfolio manager at 

Investment Firm D for whom he worked ("Portfolio Manager 2") as 

well as to Tortora, Adondakis, and JON HORVATH, the defendant. 

23. At certain times, the NVIDIA Insider worked in 

NVIDIA's finance department, and had access to confidential 

financial information concerning NVIDIA's quarterly earnings 

announcements before the information was publicly announced. The 

disclosure by the NVIDIA Insider of the NVIDIA Inside Information 

in advance of NVIDIA's public earnings announcements violated 

NVIDIA's policies and the NVIDIA Insider's duties of trust and 

confidence owed to NVIDIA. 

May 7, 2009 Earnings Announcement 

24. In advance of NVIDIA's May 7 1 2009 quarterly 

earnings announcement/ the NVIDIA Insider provided to Individual 

2, who in turn provided to Kuo, Inside Information concerning 

NVIDIA's financial results for the quarter ended April 26, 2009. 

That Inside Information indicated, among other things, that gross 

margins would be lower than market expectations. Kuo provided 

this NVIDIA Inside Information to Portfolio Manager 2 as well as 

to Tortora, Adondakis, and JON HORVATH, the defendant. 

25. Tortora, in turn/ provided the NVIDIA Inside 
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Information to TODD NEWMAN 1 the defendant. NEWMAN executed or 

caused to be executed transactions in securities of NVIDIA in 

advance of NVIDIA 1 S May 7 1 2009 quarterly earnings announcement 

based in whole or in part on the NVIDIA Inside Information/ 

resulting in an illegal profit for Hedge Fund A of at least 

$48/000. 

26. Adondakis 1 in turn 1 provided the NVIDIA Inside 

Information to ANTHONY CHIASSON 1 the defendant. CHIASSON executed 

or caused to be executed transactions in securities of NVIDIA in 

advance of NVIDIA 1 S May 7 1 2009 quarterly earnings announcement 

based in whole or in part on the NVIDIA Inside Information/ 

resulting in an illegal profit for Hedge Fund B of approximately 

$10 million. 

27. JON HORVATH 1 the defendant/ in turn provided the 

NVIDIA Inside Information to Portfolio Manager 1. Portfolio 

Manager 1 executed or caused to be executed transactions in 

securities of NVIDIA in advance of NVIDIA 1 S May 7/ 2009 quarterly 

earnings announcement based in whole or in part on the NVIDIA 

Inside Information/ resulting in an illegal profit for Hedge 

Fund C of over $400 1 000. 

The Conspiracy 

28. From in or about late 2007 through in or about 

2009 1 in the Southern District of New York and elsewhere/ TODD 

NEWMAN, ANTHONY CHIASSON, and JON HORVATH, the defendants, and 
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others known and unknown, willfully and knowingly did combine, 

conspire, confederate and agree together and with each other to 

commit an offense against the United States, to wit, securities 

fraud, in violation of Title 15, United States Code, Section 

78j (b) and 78ff/ and Title 17, Code of Federal Regulations, 

Sections 240.10b-5 and 240.10b5-2. 

Object of the Conspiracy 


Securities Fraud 


29. It was a part and an object of the conspiracy that 

TODD NEWMAN, ANTHONY CHIASSON, and JON HORVATH, the defendants, 

and others known and unknown, willfully and knowingly, directly 

and indirectly, by the use of the means and instrumentalities of 

interstate commerce, and of the mails, and of the facilities of 

national securities exchanges, would and did use and employ, in 

connection with the purchase and sale of securities, manipulative 

and deceptive devices and contrivances in violation of Title 17, 

Code of Federal Regulations, Section 240.10b-5 by: (a) employing 

devices, schemes and artifices to defraud; (b) making untrue 

statements of material fact and omitting to state material facts 

necessary in order to make the statements made, in the light of 

the circumstances under which they were made, not misleading; and 

(c) engaging in acts, practices and courses of business which 

operated and would operate as a fraud and deceit upon any person, 

all in violation of Title 15, United States Code, Sections 78j (b) 
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and 78ff, and Title 17, Code of Federal Regulations, Sections 

240.10b-5 and 240.10b5-2. 

Means and Methods of the Conspiracy 

30. Among the means and methods by which TODD NEWMAN, 

ANTHONY CHIASSON, and JON HORVATH, the defendants, and others 

known and unknown, would and did carry out the conspiracy were the 

following: 

a. The Analyst Coconspirators, including HORVATH, 

obtained Inside Information directly and indirectly from employees 

of public companies that had been disclosed by those employees in 

violation of fiduciary and other duties of trust and confidence 

that they owed to their employers. 

b. The Analyst Coconspirators, including HORVATH, 

shared with each other Inside Information that they obtained 

directly or indirectly from public company employees. 

c. The Analyst Coconspirators, including HORVATH, 

also provided the Inside Information they obtained directly or 

indirectly from public companies or from each other to their 

respective portfolio managers for the purpose of the portfolio 

managers' trading on that Inside Information. Thus, HORVATH 

provided the Inside Information that he obtained from both the 

Analyst Coconspirators and other sources to Portfolio Manager 1, 

Tortora provided the Inside Information that he obtained from both 
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the Analyst Coconspirators and other sources to NEWMAN, and 

Adondakis provided the Inside Information that he obtained from 

both the Analyst Coconspirators and other sources to CHIASSON. 

d. NEWMAN executed and caused others to execute 

securities transactions for the benefit of Hedge Fund A in various 

Technology Companies based in whole or in part on the Inside 

Information provided by Tortora, knowing that the Inside 

Information had been disclosed by public company employees in 

violation of duties of trust and confidence owed to their 

employers. 

e. CHIASSON, either alone or together with one or 

more coconspirators at Hedge Fund B, executed and caused others to 

execute securities transactions for the benefit of Hedge Fund B in 

various Technology Companies based in whole or in part on the 

Inside Information provided by Adondakis, knowing that the Inside 

Information had been disclosed by public company employees in 

violation of duties of trust and confidence owed to their 

employers. 

Overt Acts 

31. In furtherance of the conspiracy, and to effect the 

illegal object thereof, TODD NEWMAN, ANTHONY CHIASSON, and JON 

HORVATH, the defendants, and their coconspirators committed the 

following overt acts, among others, in the Southern District of 

New York and elsewhere: 
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a. On or about May 12, 2008, Adondakis called 

CHIASSON's office telephone line in New York, New York. 

b. On or about May 16 1 2008, Tortora and NEWMAN 

spoke by telephone. 

c. On or about August 5 1 2008, Tortora sent 

emails to NEWMAN, HORVATH 1 Kuo, and Adondakis containing certain 

of the Dell Inside Information. 

d. On or about August 8 1 2008 1 Adondakis 

discussed certain of the Dell Inside Information with CHIASSON in 

an office located in New York 1 New York. 

e. On or about August 18, 2008 1 Tortora spoke 

with HORVATH by telephone. 

f. On or about August 18 1 2008, Tortora spoke to 

Kuo by telephone. 

g. On or about August 25, 2008, HORVATH sent an 

email to Portfolio Manager 1 containing certain of the Dell Inside 

Information. 

h. On or about August 27, 2008, CHIASSON 

participated in a telephone call routed through Hedge Fund B's 

office in New York, New York, with Adondakis and other 

coconspirators at Hedge Fund B in which certain of the Dell Inside 

Information was discussed. 
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i. on or about February 10, 2009, Kuo sent emails 

to Portfolio Manager 2, as well as to HORVATH, Tortora, and 

Adondakis containing Inside Information concerning NVIDIA. 

j. On or about May 4, 2009, Kuo sent emails to 

Portfolio Manager 2, as well as to HORVATH, Tortora, and Adondakis 

containing Inside Information concerning NVIDIA. 

k. On or about August 6, 2009, Kuo sent emails to 

Portfolio Manager 2, as well as to HORVATH, Tortora, and 

Adondakis, containing Inside Information concerning NVIDIA. 

(Title 18, United States Code, Section 371.) 

COUNTS TWO THROUGH FIVE 

(Securities Fraud) 


The Grand Jury further charges: 


32. The allegations contained in paragraphs 1 through 

27 and 30 through 31 are repeated and realleged as though fully 

set forth herein. 

33. On or about the dates set forth below, in the 

Southern District of New York and elsewhere, TODD NEWMAN, the 

defendant, willfully and knowingly, directly and indirectly, by 

use of the means and instrumentalities of interstate commerce, and 

of the mails, and of the facilities of national securities 

exchanges, in connection with the purchase and sale of securities, 

did use and employ manipulative and deceptive devices and 

contrivances, in violation of Title 17, Code of Federal 
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Regulations, Section 240.10b-5, by (a) employing devices, schemes 

and artifices to defraud; (b) making untrue statements of material 

facts and omitting to state material facts necessary in order to 

make the statements made, in the light of the circumstances under 

which they were made, not misleading; and (c) engaging in acts, 

practices and courses of business which operated and would operate 

as a fraud and deceit upon persons, to wit, NEWMAN executed and 

caused others to execute the securities transactions listed below 

based in whole or in part'on material, nonpublic information: 

COUNT DATE SECURITY TRANSACTION 

TWO May 16, 2008 Dell, Inc. purchase of 475,000 
shares of common stock 

THREE August 5, 2008 Dell, Inc. short sale of 180,000 
shares of common stock 

FOUR August 15, 2008 Dell, Inc. short sale of 350,000 
shares of common stock 

FIVE April 27, 2009 NVIDIA 
Corporation 

short sale of 375,000 
shares of common stock 

(Title 15, United States Code, Sections 78j (b) & 78ff; 
Title 17, Code of Federal Regulations, Sections 240.10b-5 

and 240.10b5-2; and Title 18, United States Code, Section 2.) 

COUNTS SIX THROUGH TEN 

(Securities Fraud) 


The Grand Jury further charges: 


34. The allegations contained in paragraphs 1 through 

27 and 30 through 31 are repeated and realleged as though fully 

set forth herein. 
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35. On or about the dates set forth below, in the 

Southern District of New York and elsewhere, ANTHONY CHIASSON, the 

defendant, willfully and knowingly, directly and indirectly, by 

use of the means and instrumentalities of interstate commerce, and 

of the mails, and of the facilities of national securities 

exchanges, in connection with the purchase and sale of securities, 

did use and employ manipulative and deceptive devices and 

contrivances, in violation of Title 17, Code of Federal 

Regulations, Section 240.10b-5, by (a) employing devices, schemes 

and artifices to defraud; (b) making untrue statements of material 

facts and omitting to state material facts necessary in order to 

make the statements made, in the light of the circumstances under 

which they were made, not misleading; and (c) engaging in acts, 

practices and courses of business which operated and would operate 

as a fraud and deceit upon persons, to wit, CHIASSON executed and 

caused others to execute the securities transactions listed below 

based in whole or in part on material, nonpublic information: 
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COUNT DATE SECURITY TRANSACTION 

SIX May 12 1 2008 Dell 1 Inc. purchase of 3/500 call 
option contracts 

SEVEN August 11/ 2008 Dell 1 Inc. short sale of 100/000 
shares of common stock 

EIGHT August 18/ 2008 Dell, Inc. short sale of 700/000 
shares of common stock 

NINE August 201 2008 Dell, Inc. purchase of 7,000 put 
option contracts 

TEN May 4 1 2009 NVIDIA 
Corporation 

short sale of 1,000/000 
shares of common stock 

(Title 15 1 United States Code/ Sections 78j (b) & 78ffi 

Title 17, Code of Federal Regulations/ Sections 240.10b-5 


and 240.10b5-2iand Title 18, United States Code/ Section 2.) 


COUNTS ELEVEN AND TWELVE 

(Securities Fraud) 


The Grand Jury further charges: 


36. The allegations contained in paragraphs 1 through 

27 and 30 through 31 are repeated and realleged as though fully 

set forth herein. 

37. On or about the date set forth below/ in the 

Southern District of New York and elsewhere/ JON HORVATH/ the 

defendant/ willfully and knowingly, directly and indirectly, by 

use of the means and instrumentalities of interstate commerce 1 and 

of the mails/ and of the facilities of national securities 

exchanges/ in connection with the purchase and sale of securities/ 

did use and employ manipulative and deceptive devices and 

contrivances, in violation of Title 17/ Code of Federal 
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Regulations, Section 240.10b-5, by (a) employing devices, schemes 

and artifices to defraudi (b) making untrue statements of material 

facts and omitting to state material facts necessary in order to 

make the statements made, in the light of the circumstances under 

which they were made, not misleadingi and (c) engaging in acts, 

practices and courses of business which operated and would operate 

as a fraud and deceit upon persons, to wit, HORVATH provided 

material, nonpublic information to Portfolio Manager 1, who 

executed or caused others to execute the securities 

transactions listed below based in whole or in part on the 

information: 

COUNT DATE SECURITY TRANSACTION 

ELEVEN August 18, 2008 Dell, Inc. short sale of at least 
167,000 shares of common 
stock 

TWELVE May 5, 2009 NVIDIA 
Corporation 

a swap transaction 
equivalent to a short 
sale of 160,000 shares of 
common stock 

(Title 15, United States Code, Sections 78j (b) & 78ffi 
Title 17, Code of Federal Regulations, Sections 240.10b-5 

and 240.10b5-2i and Title 18, United States Code, Section 2.) 

FORFEITURE ALLEGATION 

38. As a result of committing one or more of the 

foregoing securities fraud offenses alleged in Counts One through 

Twelve of this Indictment, TODD NEWMAN, ANTHONY CHIASSON, and JON 

HORVATH, the defendants, shall forfeit to the United States 

pursuant to Title 18, United States Code, Section 981(a) (1) (C) and 
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Title 28, United States Code, Section 2461, all property, real and 

personal, that constitutes or is derived from proceeds traceable 

to the commission of the securities fraud offenses. 

Substitute Assets Provision 

39. If any of the above-described forfeitable property, 

as a result of any act or omission of the defendants: 

a. cannot be located upon the exercise of due 

diligence; 

b. has been transferred or sold to, or deposited 

with, a third party; 

c. has been placed beyond the jurisdiction of the 

court; 

d. has been substantially diminished in value; or 

e. has been commingled with other property which 

cannot be divided without difficulty; 

it is the intent of the United States, pursuant to Title 21, 

United States Code, Section 853(p), to seek forfeiture of any 

other property of the defendants up to the value of the 

forfeitable property described above. 

(Title 18, United States Code, Section 981; Title 28, United 
States Code, Section 2461; Title 18, United States Code, Sections 
371 and 2; Title 15, United States Code, Sections 78j (b) and 78ff; 

and 	Title 17, Code of Federal Regulations, 
Sections 240.10b-5 and 240.10b5-2.) 

PREET BHARARA~ 
United States ttorney 
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1 (Trial resumed; jury not present) 

2 THE COURT: Okay have a seat. The jury is here. 

3 Nothing we need to discuss before we start with Mr. Adondakis. 

4 Why don't we bring him in, just have him ready to go. 

5 (Continued on next page) 
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1 (In open court; jury present) 
2 THE COURT: All right, have a seat. Good morning, 
3 ladies and gentlemen. Hope you had a good night. Mr. Feith is 
4 not here today, so Mr. Skolnik, my other law clerk, will be 
5 filling in. He's secretly my favorite clerk. He only has less 
6 than two weeks before he leaves me and starts to make more 
7 money than I do. So anyway you're in for a treat with 
8 Mr. Skolnik. Let him know ifyou need anything. We are now 
9 going to continue with the trial. Jhe government is going to 

10 call its next witness and that is -
11 MR. ZACH: Your Honor, the 'government calls Sam 

12 Adondakis. 

13 SPYRID ON ADONDAKJS, 

14 called as a witness by the Government, 

15 having been duly sworn, testified as follows: 

16 THE COURT: If you could state your name and spell 

17 your name first and last for the record. 

18 THE WITNESS: It's fi rst name Spyridon. I go by sam. 


19 S-p-y-r-i-d-o-n, last name Adondakis, A-d-o-n-d-a-k-i-s. 

20 THE COURT: Scoot up a little to themicrophone, and 

21 speak slowly. From the little I heard you're a fast talker, so 

22 speak slowly and deliberately so the court reporter can pick it 

23 up. Mr. Zach, you may proceed . 

24 DIRECT EXAMINATION 

25 BY MR. ZACH: 


CBRFNEW1 Adondakis - direct Page 1659 

1 Q. Mr. Adondakis, how old are you? 

2 A. 41. 

3 Q. Where were you born? 

4 A. Salt Lake City, Utah. 

5 Q. Where did you grow up? 

6 A. Seattle, Washington. 

7 Q. Where did you go to college? 

8 A. University of Washington, Seattle. 

9 Q . What did you major in? 


10 A. Finance. 

11 Q. What year did you graduate University of Washington? 

12 A. 1993. 

13 Q. What was your degree in? 

14 A. Business. 

15 Q. After graduation, where did you work? 

16 A. My first job was at Prudential Securities as a stockbroker. 

17 Q. Where was that located? 

18 A. It was in Bellevue, Washington . 

19 Q. Anc:U10w long did you stay in that job for?
,. 
2 0 A. I was there about three and a halfyears . 

21 Q. And after you finished up at Prudential Securities,where 

22 did you move on to? 

2 3 A. I t was at Safeco Mutual Funds for a short stint. 

24 Q. When yo u say short, how long were you there? 

25 A. About nine months. 
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1 about the companies in which the consultants actually worked, 
2 right? 
3 A. Correct. 
4 Q. Now, with respect to the Dell contact from Sandy, when you 
5 learned of that contact, what did you do with that information 
6 at Level Global? 
7 A. I told Mr. Chiasson about the chain ofcommand with respect 
8 to the contacts so that Sandy had worked for Jesse, Sandy had 
9 previously worked for Dell. And Sandy was talking to someone 

10 within Dell to get information and that Sandy had then moved to 
11 work for Fayad Abbasi, who was my roommate, who was at 
12 Neuberger Berman, and that the two ofthem had been willing to 
13 share information on Dell with me. 
14 Q. And when you told Mr. Chiasson that you were able to obtain 
15 this inside information from Dell, how did he react? 
16 MR. WE INGARTEN: Objection. 
17 THE COURT: Overruled . 
18 A . He seemed interested in determining whether or not we could 
19 use this information to trade Dell stock. 
20 Q . Well, going forward did you begin to receive this Dell 
2 1 inside information from Mr. Tortora? 
22 MR. WEINGARTEN : Objection. 
23 A . I did. 
24 THE COURT: Overrule d. 
25 A. I did. 
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1 A. It's to me. 

2 Q. What's the date? 

3 A. It's dated May 6, 2008. 

4 Q . And what does Mr. Tortora say to you? 

5 A. He says. Subject is hi. More checks on Intel/Dell if 

6 interested. 

7 Q . What did you understand Mr. Tortora to mean by saying there 

8 were checks on Dell? 

9 A. I understood him to mean that ~andy Goyal had obtained some 


10 information on Dell. 

11 Q . So leading up to this time period Ilad you been receiving 

12 information from Mr. Tortora from Mr. Goyal's source? 

13 A. Prior to this, not really, no. 

14 Q. Was this around the period when you began receiving that 

15 information? 

16 A. It is. 

17 Q . And how do you respond? 

18 A. I said: Sure. You in the office? 

19 Q. How typically would Mr. Tortora convey the information to 

20 you? 

21 A. He would typically convey it whenever he received it. 

22 Q. And what sort ofmedium would he use to convey it to you? 

23 A. Primarily, over the phone. Sometimes, ifwe happen to be 

24 together, he would just tell me in person, and then other times 

25 he would e-mail. 
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1 Q. First, looking behind you, you see behind you it's 1 Q. Now, after you received information from Mr.Tortora, what 

2 Government Exhibit 90? 2 would you do with it? 

3 A. Yes. 3 A. I would initially try to determine whether there was an 

4 Q. Do you recognize what that is? 4 investment opportunity, and then I would convey it to 

5 A . I do. 5 Mr. C hiasson. 

6 Q. What is it? 6 Q. When you say determine if it was an investment opportunity, 

7 A . This is a chart of Dell earnings announcements for the 7 what do you mean by that? 

8 years 2007 to 2009. 8 A. So in addition to the fact that we had the information, the 

9 Q. Let's look at Government Exhibit 403. 9 most relevant part of it is whether or not we can use the 


10 A. Okay. 10 information to make money. And so I would -- I had a model 
11 Q. Do you recognize that? 1 1 that I used for Dell and I would plug the numbers that 1 
12 A. Yes. 1 2 received from Mr. Tortora into my model, and then to the extent 

.;i 
.<13 Q . Do you recognize that document? 1 3 that it looked like there was an opportunity to make money in 


14 A. I do. 14 stock, based on this -- based on my model and based on the 

1 5 Q. What is it? 15 sentiment in the stock and other factors, I would then convey 

16 A. This is an e-mail exchange between myself and Jesse 16 that to Mr. Chiasson. 

1 7 Tortora. 17 Q. Now, looking at the date ofthis e-mail, which is May 6, 

18 MR. ZACH: Your Honor, the government offers 403. 18 2008, and looking at the board behind you, where are we within '.~ 


19 MR. WEINGARTEN: No obj ection. 19 Dell's guarter and quarterly announcements period? 

20 THE COURT: Government Exhibit 403 is received. 20 A. This would be three days after the close of the quarter. 

21 (Government's Exhibit 403 received in ev idence) 21 I'm sorry. One day after the close of the quarter in 2008, the 

22 MR. ZACH: J ust blow up the top part of it. 22 May quarter. 
 ·~ 
23 Q. Looking at the bottom e-mail, who is it from? 23 Q. I think May 2, 2008. 

24 A. Jesse Tortora. 24 A. I'm sorry . It's four days. 

25 Q . Who is it to? 25 Q. Do you have a recollection ofwhat Level's position was in 
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1 A. This looks like an entry that talks about a trip, it looks 
2 like it's an Outlook calendar reference. 
3 MR. ZACH: The government offers 462. 
4 MR. WEINGARTEN: No objection. 
5 THE COURT: Government Exhibit 462 is received. 
6 (Government's Exhibit 462 received in evidence) 
7 Q. Who went with you on this trip? 
8 A . Mr. Chiasson and Mr. Brenner. 
9 Q. Where did you guys leave from? 

10 A. We left from the H amptons. 

11 Q. How did y ou travel out to California? 

12 A. We used a private plane through the firm's NetJets account. 

13 Q. While you were on the plane, did you discuss the Dell 

14 position? 

15 A. Wedid. 

16 Q. What did you guys talk about while you were on the plane 

17 traveling out to the west coast? 

18 A. Just the position in general, the fac t that gross margins 

19 would be an important part ofwhether or not the company would 

20 do well, and that there was additional information coming 

2 1 through the contacts fro mSandy Goyal through the Dell insider. 

22 Q. And what sort of additional information were you guys 

23 expecting from the Dell insider? 

24 A. The fina l roll-up of numbers ahead ofthe quarterly 

25 earnings announcement. 
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1 Q. Why is it important to get such an update close to the 
2 actual announcement? 
3 A. Because the -- those numbers are unlikely to change between 
4 whenever you would have gotten and the actual announcement. 
5 And so if you have the numbers ahead of the announcement you 
6 can adjust your position accordingly. In this case, we were 
7 short the stock, so we were hoping that there was no change to 
8 the numbers that had been coming in, which called for gross 
9 margin weakness. 

10 Q . Now, where did you stay in California? 
11 A. T he four seasons in Palo A lto . 
12 Q. This was all for business purposes, right? 
13 A. Correct. 
14 Q. Showing you Government Exhibit 464, what is 464? 
15 A. This is an e-mail from Mr. Chiasson to myself and 
16 Mr. B renner. 
17 MR. ZACH: The government offers 464. 
18 MR. WEINGARTEN: No objection. 
19 THE COURT: Government's 464 is received. 
20 (Government's Exhibit 464 received in evidence) 
21 Q. What is this about? 
22 A. Mr. Chiasson is asking if we want to meet downstairs at 
23 7:15 in the morning. 

24 Q. Do you recall what you were meeting for? 

25 A. We were going to leave to go meet companies and so we just 
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1 got together to meet before we were goi ng to leave for 

2 breakfast. 

3 Q . Now, as the quarter announce ment approached, did you 

4 continue to get information from Dell and other companies that 

5 you were interested in reviewing in connection with the Dell 

6 position? 

7 A. Yes. 

8 Q. Let's look at Government Exhibit 490. 

9 Do you see that? . 


10 A . Yes. 

11 Q. What is it? 

·. 


12 A. This is an e-mail from Mr. Chiasson to Mr. Ganek, myself, 

1 3 and Mr. Brenner. 

14 Q. When is it dated? 

15 A. D ated August 20, 2008. 

16 MR. ZACH: The government offers 490. 

17 MR. WEINGARTEN: No objection. 

18 THE COURT: Government's 490 is received. 

19 (Government's Exhibit 490 received in evidence) 

20 Q. Looking just at the top part of the e-mail, what is this? 

21 A. So this is the e-mail sent from Mr. Chiasson, he talks 

22 about-- it says HPQ notes plugging Dell positively. What I 

23 think he means by that, Hewlett-Packard, it looks like, 

24 reported the night before. And typically when a company 

25 reports, sell side analysts will issue research notes. Those 
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1 notes, according to Mr. Chiasson, mention Dell positively. 

2 Q. And how is that relevant to your position or the public's 

3 position in Dell? 

4 A. It would have been contrary to our position because we had 

5 a short position . Everything positive for Dell would be 

6 n egative fo r us. 

7 Q . Why were you negative on Dell? 

8 A. Because we had information that gross margins were going to 

9 be worse than expected. 


1 0 Q. IfWall Street expectations are that a company is going to 

11 do very well and you're betting against that, how does that 

12 affect your position? 

13 A. If the expectations are high and the company disappoints, 

1 4 that's positive for a short position. 

15 Q. When you say it's positive, what does that mean? 

16 A . It means that whoever is short the stock will make money 

1 7 because the stock will go lower. 

1 8 Q. As the quarter approached, did Mr. Chiasson continue to ask 

19 you fOI;,J:Ipdates on information from the Dell insider? 

20 A. He did~· 


21 Q. L e t's look at Government Exhibit 505. 

22 Do you recognize this document? 

23 A. Yes. 

24 Q . What is it? 

25 A. This is an e-mail exchange between myselfand Mr. Chiasson. 


~ 

~ 

~ 
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1 A. It is. 1 witness to read in from it. If you want to go into on cross if 

2 Q. What do you understand Mr. Kuo to be saying when he says, I 2 he knows nothing about what was actually done, I think you can. 

3 get a non-GAAP GM of37.8 percent? 3 I don't think it's an improper thing with an exhibit that's in 

4 A He had taken out that inventory charge and this is the 4 evidence. 

5 number that he got for non-GAAP. 5 Let's bring in the jury. 

6 Q. Let's go to the top of the e-mail. 6 (Jury present) 

7 Who d oes Mr. Tortora forward that to? 7 THE COURT: We are going to resume the examination of 

8 A. To Todd Newman. 8 Mr. Adondakis by Mr. Zach. 

9 THE COURT: Why don't we take a break here. Let's 9 Go ahead, Mr. Zach. 


10 stop here for an afternoon break. I'll see you in about ten 10 MR. ZACH: Thank y·ou, your Honor. 
11 minutes. Don't discuss the case, of course. But you can use 11 Q. Before we broke Mr. Adondakis, \ve had been looking at 
12 the restroom, stretch your legs, get a cookie or something. 12 Government Exhibit 805 which had information from an accounting 
13 Thanks. 13 manager at Nvidia being passed along to a variety ofpeople. 
14 All rise for the jury. 14 Do you recall that? 
15 (Jury not present) 15 A. Yes. 
16 THE COURT: Anything we need to discuss? 16 Q. Now, what did you tell Mr. Chiasson about this inside 
17 You have ten minutes. See you in a bit. 17 information that you were getting from Nvidia? 
18 (Recess) 18 A. I explained to him that a friend ofJesse Tortora would be 
19 THE C O URT: Let's bring in the jury. 19 getting information from Nvidia through a friend of his who he 
20 MR. N ATHANSO N: YourHonor,onebriefmatter. 20 went to church with and that the contact was -- it would have 
21 The last exhibit that the government went over is 21 an Nvidia contact, essentially. 
22 Exhi bit 805, and I believe the last question that was just 22 Q. When you say Nvidia contact, did you express where that 
23 asked was whether or not at the top of that e-mail that 23 Nvidia contact worked? 
24 Mr. Tortora forwarded it to Mr. Newman. I don't think that's 24 A . I didn't specifically say at Nvidia, but based on contacts 
25 an appropriate question. Mr. Adondakis isn't on that portion 25 that we had at other companies, I assumed -

I 
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1 of the e -mail. It's really just a point for summation. 1 MR. WEINGARTEN: Respectfully object. 

2 Mr. Adondakis just said yes, it is and he sees that it is. 2 THE COURT: Hold on. 

3 I mention it now because there are at least two other 3 Did you express where that Nvidia contact worked, yes 

4 exhibits, 810 and 820, that have similar strings that at the 4 or no? 

5 top they get forwarded to Mr. Newman. This witness can't 5 THE WITNESS : No. 

6 possibly add anything to those. He is not on those top 6 THE COURT: Next question . 

7 communications. 7 Q. Had you had a course of dealing in talking about sources of 

8 I just ask that there be no questions about whether or 8 information with Mr. Chiasson that you referred to in a 


-1
9 not Mr. Tortora, after it was forwarded to Mr. Adondakis, then 9 specific way? ~ 

10 forwarded it to Mr. Newman. 10 A. Yes. ~ 
11 THE COURT: But the exhibit is in evidence, so the 1 1 Q. What was the way that you referred to him? 
12 jury can infer that it was forwarded. 12 A . When I would refer to contacts I would refer to them as 
13 MR . NATHANS ON : Sure. Thereisnoreasontoaskthis 13 those that worked at companies. ;~ 

14 witness to show him that part ofthe e-mail and say, was this 14 Q. When you said that a contact at a company, did that mean 
15 forwarded on to Mr. Newman? It's not something within the 15 that that contact worked at the company? 
16 purview ofhis knowledge other than the fact that he is seeing 16 A. That's correct. -~ <. 
17 an e-mail, which I understand is in evidence. It doesn't seem 17 Q. Now, mming to Government Exhibit 810, it's already in 

18 like an appropriate question to ask. 18 evidence, have you seen this document? 

19 MR. Z ACH: Your Honor, the documents are in evidence. 19 A. Yes.,.. 

20 The jury is having a lot ofdocuments thrown at them. I am 20 Q. Let's look at the lower e-mail. 

21 asking the question to point out d1at it was to Mr. Newman. 21 THE COURT: Hold on one second. Just take that down. 

22 There is so many documents coming in , there is nothing wrong 22 I don't have that in. Maybe I just missed it. Does anybody 

23 with the witness reading from it. I don't intend to do it that 23 else who is keeping score have it in? There has been a lot of 

24 much more. 24 documents. I don't suggest that I am infallible on this point. 

25 THE COURT: It's in evidence. I think you can ask a 25 MR. TARLOWE: Our records sugges t thatit was admitted 
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21:27:28 Chiasson was worse . 

08/ 12/2008 !Anthony chiassonleve} ~yuster910 ~~yuster91 0 llthan people thot I21:27:31 Chiasson 

08/ 12/2008 Anthony chiassonlevel ~~uster910 - ~~yuster910 Icud be another gm blow hre 
21:27!4 1-·. lchiasson 
08/12/2Q08 . Apthony •... · . cfiiassonlevet ~yuster910 '· • · ~~ytistet9'l a llhete 

... 

I2+:?7:43 : !Chiasson . 

08/12/2008 ~yuster910 ~~yuster910 ~Anthony chiassonlevel wow so it was complete 
21:28:27 .. . Chiasson reset 
08/12/2008 ~yuster910 ~~yuster910 !Anthony chiassonlevel so eps will go to 80c ~~1Sx
21:28:37 . Chiasson 

08/12/2008 uyuster910 ~yuster910 
Anthony chiassonlevel !already after mkt I21:28:41 Chiasson 

08/12/2008 ~yuster910 ~~yuster910 !'Anthony chiassonlevel 
so i cant see this really 

21:28:49 Chiasson running here 

08/12/2008 Anthony chiassonlevel ~yuster910 ~~yuster910 
Ihe is trying to pump on the 

21:28:56 Chiasson call 
08/12/200 8 Anthony chiassonlevel ~yuster9 10 ~~yuster910 ICalling "px ing" stable 
21:29 :04 Chiasson 
08/12/2008 Anthony chiassonlevel ~yuster910 ~~yuster9 10 !!Also calling I21:29:06 Chiasson 

08/ 12/2008 Anthony chiassonlevel ~yuster910 ~~yuster9 10 lllevers I21:29:09 Chiasson 
08/12/2008 Anthony chiassonlevel ~yuster9to ~~yuster910 llthat he can use for the gm I21:29:15 Chiasson 

08/12/2008 'yuster910 'yuster910 Anthony chiassonlevel is this thing going to k~ep 
21:30:55 Chiasson running? 

08/12/2008 ~yuster910 ~~yuster91 0 !Anthony chiassonlevel !with model reset? !21:31:08 . Chiasson 
08/12/2008 yuster910 ~yuster910 jAnthony chiassonlevel u doing anything on rht? 
21:34:28 . Chtasson 
08/12/2008 ~yuster910 ~~ytlster91 0 IAnthony chiassonlevel lim at dell now I21:35:24 . Chiasson 

08/12/2008 ~yuster910 ~~yuster910 IAnthony chiassonlevel !any q? I21:35:25 Chiasson 

08/12/2008 Anthony chiassonlevel ~yuster910 ~~yuster910. ![how biz I21:35:31 Chiasson 

08/12/2008 Antho.ny chiassonlevel ~yuster9 1 0 ~~yuster91 0 ![slowdown? I121:35:34 lchiasson 
08/ 12/2008 ~yuster~lO ~~yuster910 '!Anthony chiassonlevel lhe wont ~omment I21:36:42 . Chiasson 

lo8t12/2008 ~~yuster910 ~~yuster910 IIAnthony llchiassonlevellbut hes pitching new I 
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121:36:48 

08/12/2008 
21:36:50 
08/12/2008 
21:36:52 

08/12/2008 
21:37:00 

08/12/2008 
21:37:03 

08/12/2008 
21:37:06 

08/12/2008 
21:37:10 ' 
08/12/2008 
21:37:52 

08/12/2008 
21:38:16 
08/12/2008 
21:38:19 

08/12/2008 
21:38:29 

08/12/2008 
21:38:33 
08/12/2008 
21:39:04 

08/12/2008 
21:39:22 
08/12/2008 
21:39:28 

08/12/2008 
21:39:38 

08/12/2008 
21:39:44 
08/12/2008 
21:39:58 

08/12/2008 
21:40:01 
08/12/2008 
21:40:22 

08/12/2008 
21:40:26 

08/12/2008 
21:40:31 
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i!Chiasson !!notebookII II II I 
!Anthony chiassonlevel !launchY1lster910 ~~yuster91 0 , Chiasson I 
IAnthony chiassonlevel !saying high mgnspyuster910 ~~yuster910 . Chiasson I 
)Anthony chiassonlevel and targeting commercial ~yuster910 ~~yuster91 0 . Chiasson 
Anthony chiassonlevel l16-19hr~yuster910 ~~yuster910 Chiasson I 
Anthony chiassonlevel !battery life~yuster910 lpyuster910 Chiasson I 

Anthony chiassonlevel ~yuster910 ~~yuster910 l!how it lookChiasson I 
~yuster910 ~~yuster910 IAnthony chiassonlevel !slick design. Chiasson I 
Anthony IMy checks on gm this gtr chiassonlevel ~yuster910 ~~yuster91 0 not so good 

Anthony 
Chiasson 

chiassonlevel ~yuster910 ~~yuster91~ I am waiting for final read
Chiasson 

Anthony lAs of now, dont see repeat chiassonlevel ~yuster910 ~~yuster91 0Chiasson of last qtr . 


Anthony 
 chiassonlevel ~yuster910 ~~yuster91 0 land sentiment much betterChiasson 

Anthony 
 how could u have checks onchiassonlevel~yuster910 j·yuster91 0 Chiasson gm%? 

Anthony chiassonlevel ~yuster910 ~~yuster910 I!Not your concern Chiasson I 
Anthony chiassonlevel ~yuster910 ~~yuster91 0 Ill just doChiasson l 
Anthony IJu~t like i had chex on wdcchiassonlevel ~yuster910 ~~yuster91 0 pxmg 


Anthony 


Chiasson 

chiassonlevel ~yuster910 ~~yuster91 0 IWhen you will smHhe1d meChiasson 
Anthony chiassonlevel !Fresh Prince style ~yuster910 Ijyuster91 0 Chiasson I 
Anthony chiassonlevel ~yuster910 Ijyuster91 0 ~azzy JefftooChiasson l 
Anthony · chiasso~level ~yuster910 ~~yuster91 0 IJst is 18.35Chiasson l 
Anthony 

just not sure it gets therechias.sonleve1~yuster910 Ijyuster91 0 Chiasson 

Anthony Ineed to keep doing workchia8sonlevel ~yuster910 ~~yuster91 0Chiasson there 
II II 
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08/12/2008 ~yuster910 ~~yuster910 !Anthony chiassonlevelllha I21:40:50 . Chiasson 

I~yuster910 - ~~yuster91 0 III am on it
08/12/2008 jAnt11ony chiassonlevel
21:40:58 Chiassqn 

08/12/2008 ~yuster9 1 ? ~~yuster9 1 b IAnthony chiassonlevel!iagree on oper mgns I21:41:00 . Chiasson J .. '· 

)·:1 
. ,. 

~yustei9to: ··· ~ juyuster91o · Ivery-fo~u§~uo.st.1212ooa.. .. Anthon.y .. . .. ... 
21 :4i :00 Chiasson 

· cni'assonlevel 

08/12/2008 Antllony chiassonlevel ~yuster910 ~~yuster91 0 llstock going to 21 I21:41:04 Chiasson 

08/12/2008 ~yuster910 ~~uster910 IAnthony 
chiassonlevel,next qtr seems high .,

21:41 :OS Chiasson 

08/12/2008 Anthony chiassonlevel ~yuster910 ~~yuster910 !ifno good I21:41:05 Chiasson 

08/12/2008 ~yuster91 0 ~~yuster910 
)Anthony chiassonlevel but they dont give guid

21:41:11 . Chiasson 

lso its about this qtr I08/12/2008 ~yuster910 ~~yuster910 IAnthony chiassonlevel
21:41:17 . Chiasson 

08/12/2008 Anthony 
chiassonlevel ~yuster910 ~~yuster91 0 lly I21:41:34 Chiasson 

08/12/2008 Anthony chiassonlevel ~yuster910 ~~yuster910 liMe think that true I21:41:38 Chiasson 

08112/2008 Anthony 
chiassonlevel ~yuster910 ~~yuster910 IIsentiment so bullish I21:41:44 Chiasson 

08/12/2008 Anthony chiassonleve1~yuster91 0 . ~~;uster910 IIInverse setup I21:41:47 Chiasson 

08/12/2008 Anthony chiassonlevel ~yuster910 ~~yuster9 1 0 lito last qtT I21:41:49 Chiasson 

08/12/2008 
'yuster910 · ~yuster910 'Anthony chiassonleveljagree on sentiment I21:43:23 . Chtasson 

~b~t not enuf I~yuster910 lpyuster91 0 
Anthony ' . 08/12/2008 chiassonlevel

21:43:29 Chiasson 

08/12/2008 ~yuster910 ~~yuster910 
!Anthony chiassonlevel !we in rally mode I21:43:32 . Chiasson 

08112/2008 ~yuster910 I~yuster91 0 
Anthony 

chiassonlevel !we need # cuts I21:43:42 Chiasson 

08/12/2008 Anthony chiassonlevel ~yuster910 ~~yuster9.1 0 !I ifgm misses I21:43:58 Chiasson 

~y.uster910 ~~yuster910 )jthey cud miss l08112/2008 [Anthony chiassonlevel
21:44:01 Chiasson 

~yuster910 ~~yuster910 lleps I
08/12/2008 Anthony 

chiassonlevel
21:44:02 !Chiasson 

108/12/2008 IIAnthony Ichiassonlevel1~yuster910 ~~yuster910 II brother I 

f 
! 
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121:44:04 !!Chiasson II II II I 
08/12/2008 Anthony chiassonlevel ~yuster910 ~~yuster910 

Ii dont think that much rev 
21:44:10 IChiasson upside 

08/12/2008 Anthony chiassonlevel ~yuster91 0 ~~yuster91 0 flits all gm I21:44:21 Chiasson 

08/12/2008 Anthony chiassonlevel ~yuster9 10 ~~yuster910 llwith this pup I21:44:25 Chiasson 

08/12/2008 ~yuster91 0 ~~yuster910 'Anthony . chiassonlevel !what about th~ opex cuts I21:45:06 . Chiasson 

08/ 12/2008 ~yuster910 ~~yuster910 IAnthony chiassonlevel !michaels got the reins I21:45:17 . Chiasson 

08/12/2008 Anthony cbiassonlevel ~yuster91 0 loyuster91o li cannot get that number I21:45:39 Chiasson 

08/12/2008 Anthony chiassonlevel ~yuster9i 0 ~~yuster910 llworking on it I21:46:08 Chiasson 

08/ 12/2008 ~yuster910 I Anthony im looking at asml #s --this 

21:46:28 Uyuster910 Chiasson chiassonlevel ·qtr seems ok -next qtr 
slightly high 

08/12/2008 ~yuster910 ~~yuster910 IAnthony chiassonlevel but then it looks like game 
2 1:46:41 . Chiasson on for AC 

08/12/2008 
fyuster91 0 IAnthony and cheap--value for AC -

'yuster910 chiassonlevel mid teens mult--not much 
21:47:04 Chiasson in semicap land here 

08112/2008 !Anthony chiassonlevel ~yuster910 ~~yuster91 0 ~~~::rong-~rint and guide I· 
21:47:14 Chiasson 

I II -~~\b"::> II ..- -~I~ ·-·:·,.,_rI 
-: 

II . T . > 

thx for reminder -it was like 
lJ 

IAnthony08/12/2008 chiassonlevel watching paint dry -fyusrer910 lfyusrer910 Chiasson21:47:58 couldnt hold on · 

08/12/2008 Anthony chiassonlevel ~yuster9 1 0 1·yuster91 0 i thot it was ur top posn 
Chiasson 

08/12/2008 

21:48:12 

Anthony chiassonlevel ~yuster910 ~~yuster910 Ii forgot the report was today Chiasson 

08/12/2008 

21:48:21 

Anthony chiassonlevel ~yuster910 ~~yuster910 llac been busy Chiasson21:48:22 I 
08/12/2008 Anthony chiassonlevel ~yuster910 ~~yuster910 lllosing money Chiasson21:48:26 l 
08/12/2008 'Anthony chiassonlevel 90k a day will never be top~yuster910 ~~yuster91 021:48:36 . Chiasson 

08/12/2008 Anthony chiassonlevel ~yuster910 ~~yuster910 
Itakes a lot ofwork to be as 

21:48;37 Chiasson bad as i am riight now 

08/12/2008 lu can blame it on your !Anthony chiassonlevel~yuster910 ~~yuster91021:48:52 . Chiasson anal~sts I 
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08/12/2008 ~~yuster910 ~~yuster910 ~~~thony chiassonlevelllim flying solo I21:48:55 . Chiasson 

08/12/2008 Anthony 
chiassonlevell~yuster91 0 · f~yuster9l 0 

investors never want to see 
21:49:41 Chiasson the analysts 

08/12/2008 
fyuster910 ~~yuster910 . 

!Anthony chiassonlevel ly-hearya I21:49:49 . Chiasl:lQ11 '., ' ,,·; 

0811.2/2008 Anthony 
.. 

~yuster9ro ·J 
espeCially.wh~n results.··.'chiassonlevel ~yuster9to'· ·· 21:49;52 Chiasson , lousy · < ·· 

08/12/2008 ~yuster910 · ~~yuster910 IAnthony chiassonlevel !tough yr I21:50:08 . Chiasson 

08/12/2008 Anthony chiassonlevel ~yuster910 ljyuster91 0 !pain in the ass I21:50:23 Chiasson 

08/12/2008 Anthony chiassonlevel ~yuster910 ~~yuster91 0 
Iand w~rking on some 

21:50:28 Chiasson strategic crap too 

08/12/2008 fA.nthony chiassonlevel ~yuster910 ~~yuster910 Iso its all a pain in the ass 21:50:32 Chiasson 

08/12/2008 
~yuster910 ~yuster910 

Anthony chiassonlevel whats your mkt view--no 
21:50:40 Chiasson biases -b/w here and yr end 

08/12/2008 ~yuster910 I~yuster91 0 
Anthony 

chiassonlevel ~ust AC and JY speak-
21:50:55 Chiasson where u at for 2h mkt view 

08/12/2008 Anthony 
chiassonlevel ~yuster91 0 ~~yuster910 

Ii think rally continues for a 
21:51:13 Chiasson bit here · 

08/12/2008 Anthony 
chiassonlevel ~yuster91 0 ~~yuster910 we have a tough sept/oct 21:51:17 Chiasson 

08/12/2008 Anthony 
chiassonle:vel ~yuster910 ~~yuster91 0 

Iand then close the year 
21:51:23 Chiasson maybe back around here 

08/1~/2008 Anthony chiassonlevel ~yuster910 I~yuster91 0 lor a little higher 
121:51:25 Chiasson 

08/12/2008 Anthony 
chiassonlevel ~yuster910 ~~yuster910 flpost elex rally I21:51:35 Chiasson 

.... 

··-~--~ 
.. ·.--

generally agree tho i am 
08/12/2008 

~yuster910 ~yuster910 
Anthony 

chiassonlevel starting to think that sept 
21:52:02 Chiasson oct sell wont be as bad as i 

I thought 
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Page 9 of 10 


108/12/2008 
21:52:05 

'Anthony 
Chiasson /lchlassonlevel ~yuster910 ~~yuster910 lldoesnt ruin us I 

08/12/2008 ~yuster910 ~~yuster910 IAnthony chiassonlevel !i think mkt bottomed for yr I21:52:15 . Chiasson 

jOS/12/2008 Anthony 
chiassonlevel ~yuster910 ~~yuster91 0 !lit may have I21:52:20 Chiasson 

08/12/2008 ~yuster910 ~~yuster910 
!Anthony chlassonlevel we prob retest in lq tho

21:52:25 . Chiasson 

08/12/2008 Anthony 
chiassonlevel ~yuster910 ~~yuster91 0 llifoil is done I21:52:27 Chiasson 

08/12/2008 Anthony 
chiassonlevel ~yuster910 ~~yuster91 0 llweok I21:52:29 Chiasson 

08/12/2008 yuster910 ~yuster910 !Anthony chiassonlevel but i only care about 2h 21:52:30 . Chiasson 

08112/2008 jyuster910 ~yuster91 o· !Anthony chiassonlevel 
mkt in range the next 2 yrs 

21:52:41 Chiasson tome 

08/12/2008 Anthony chiassonlevel ~yuster910 ~~yuster91 0 !ly I2~:52:44 Chiasson 

08/12/2008 Anthony chiassonlevel ~yuster910 ~~yuster91 0 llmiserable I21:52:46 Chiasson 

08/12/2008 Anthony chiassonlevel ~yuster910 ~~yuster910 ·llsetup . I21:52:48 Chiasson 

08/12/2008 Anthony 
chlassonlevel ~yuster910 ~~yuster910 !!quite frankl I21:52:50 Chiasson 

08/12/2008 Anthony Ichi.assonlevel ~yuster910 ~~yuster91 0 l!y I21:52:51 Chiasson 

08/12/2008 Anthony Ichiassonlevel ~yuster910 ~~yuster91 0 !!usa is low growth I21:52:54 Chiasson I 
08/12/2008 ~yuster910 ~~yuster91 0 

!Anthony chiassonlevel 
no breakout bull for AC til 

21:52:55 . Chiasson 2010 or 2011 

08/12/2008 Anthony chiassonlevel ~yuster910 j·yuster910 ly I21:52:57 Chiasson 

08/12/2008 ~~~nthony chiassonlevel ~yuster910 ~~yuster91 0 !!settle in I21:52:59 11 Chiasson 

08/12/2008 Anthony 
chiassonlevel ~yuster910 ~~yuster91 0 

lge~ the jy mgmt fee stream 
21:53:06 Chiasson jgomg 

08/12/2008 Anthony chlassonlevel ~yuster910 ~~yuster91 0 llkeep expenses down I21:53:09 Chiasson 

08/12/2008 Anthony 
chlassonlevel ~yuster910 ~~yuster910 Ibuild west coast jy 

21:53:19 Chiasson compound 

08/12/2008 Anthony funny u said that--we 

21:53:22 
~yuster910 jyuster910 

Chiasson 
chiassonlevel talking about that now--no 

reason to hire 

I II II I I I 
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08/12/2008 I 

~yuster910 ~~yuster910 llmkt is 75% macro I
IAnthony chiassonlevel21:53:31 -1Chiasson 

08/12/2008 Anthony chiassonlevel ~yuster910 ~~yuster910 !Ina reason to I21:53:32 Chiasson 

08/12/2008 Anthony chiassonleve ~yuste.r910 Iiyuster91 0 ·lne_~d tight macro vie:' ]2:1~~3:38 ;. Chjasson ... .... . ' . 

· 08/12/2Q08<• r · Anthony .. ·cb.ilissoiife¥61 ~yu5ter9io. ,. :J·yt'ister916' · · land man.'age 'fisk ti~~tly ..·I~1:53:41 Chiassop. . . 

. 08112/2008 ~yuster910 I Anthony i actually may be moving in 

21:-53:44 'yuster910 Chiasson chiassonlevel with AC -moving on up east 
side 

08/12/2008 Anthony chiassonlevel ~yuster91.0 ~~yuster910 llthen fmd 5-l0 ideas I21:53:47 Chiasson 
08112/2008 Anthony 

chiassonlevel ~yuster910 ~~yuster91 0 
Ii welcome all alpha · 

21:54:00 Chiasson . generators to my hood 
08/12/2008 Anthony 

chiassonlevel ~yuster910 ~~yuster910 
Ik~ep out consensus 

21:54:04 Chiasson thinkkers 

08/12/2008 Anthony 
need to grow and 

21:54:20 
yuster910 ~yuster910 Chiasson chiassonlevel everything in ny -wife 

pissed so we'll see 
08/12/2008 Anthony chiassonlevel ~yuster910 ~~yuster910 

II am away from my 
21:54:20 Chiasson .computer right now. .EJAniliony 

anyway ifwe agree on mkt 
08/12/2008 yuster910 chiassonlevel rally for a bit -need to have 
21:55:10 yus Cluasson long bias -need to fmd key 

2h movers 

08/12/2008 ~yuster910 ~~yuster91 0 jAnthony chiassonlevel big beat on topline by 1ft
21:57:17 . Chiasson 
08/12/2008 ~yuster910 ~~yuster910 /Anthony chiassonlevelIsurprised only 1c eps I21:57:25 . Chiasson 
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From: Jeremy Yuster <jyuster@missionglobalfund.com> 
Sent: Monday, August 18, 2008 6:37 PM 
To: Anthony Chiasson 
Subject: RE: Economics: Fruga l future showed up in the CPI data - United States - 3pp 

In this scenario stock tanks 

Jeremy Yuster 
Mission Global Advisers, LLC 
(W) 415-785-4430 - San Francisco 

lobalfund.com 

-----Original Messa ge----
From: Anthony Chiasson [mailto:AC@Ievelglobal.com] 

Sent: Monday, August 18, 2008 6:34 PM 

To: Jeremy Yuster 

Subject: Re: Economics: Frugal future showed up in the CPI data- United States- 3pp 


Gm 17.4-17.7 

No opex kiss 


----- Original Message ----
From: Jeremy Yuster <jyuster@missionglobalfund.com> 

To: Anthony Chiasson 

Sent: Mon Aug 18 17:45:47 2008 

Subject: RE: Economics: Frugal future showed up in the CPI data- United States- 3pp 


Risk reward from a sentiment standpt and from upside vs downside on stock as I showed u is def favorable to be there 

into print --but besides your nyc posse taking profits create a scenario for me where stock craters? 


Jeremy Yuster 

Mission Global Advisers, LLC 

(W) 415-785-4430- San Francisco 

-----Original Message----
From: Anthony Chiasson [mai lto:AC@Ievelglobal.com] 
Sent: Monday, August 18, 2008 5:44PM 
To: Jeremy Yuster 
Subject: Re: Economics: Fruga l future showed up in the CPI data - United States- 3pp 

Where do you dell revs come in 

1 

GOVERNMENT 

EXHIBIT 


476 
12 Cr. 121 (RJS) (ID) 



----- Original Message ----·· 
From: Jeremy Yuster <jyuster@missiongloba lfund .com> 
To: Anthony Chiasson 
Sent: Mon Aug 18 17 :37:312008 
Subject: RE: Economics: Frugal future showed up in the CPI data - United States - 3pp 

On your gm% for d ell, don't u worry about dram, panel prices all co m ing down hard? 

Jeremy Yuster 
Mission Global Advisers, LLC 
(W) 415 -785-4430- San Francisco 

jyuster@mi ssionglobalfund .com 

-----Origi nal M essage----
From: Anthony Chiasson [mailto:AC@Ievelglobal.com ] 

Sent: Monday, August 18, 2008 5:29 PM 

To: Jeremy Yuste r 

Subject: Re: Economics: Frugal future showed up in the CPI data- United States- 3pp 


How are these Dell expectations going to be met .. . What you think need 
2-3 cent beat here? 

-----Original Message----
From: Jeremy Yuster <jyuster@missionglobalfund.com> 

To: Anthony Chiasson 

sent: Mon Aug 18 17:15:19 2008 

Subject: FW: Economics: Frugal future showed up in the CPI data - United States- 3pp 


Look at the comment s below from the economist-hes tal king pricing pressure in pc land 

Jeremy Yuste r 

Mission Global Advisers, LLC 

(W) 415-785-4430 - San Francisco 

· jyuster@m issio nglo bal funci .co m 

From: ML-David Rosenberg (mailto:feedback@mlresearch.ml.com] 
Sent: Monday, August 18, 2008 6:53 AM 
To: Jeremy Yuster 
Subject: Economics: Frugal future showed up in the CPI data- United States- 3pp 

2 



Morning Call Notes 

Economic Analysis 

The frugal future showed up in the CPI data 

Link to full report including important disclosures* 
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http://research1. ml.com/C/?q=OYSU9zBXCi31tljEpgrEYA%3 D%3 D 
<http://research 1.m l.com/C/?q=OYS U9zBXCi3ltljE pgrEYA %30%3 D> 

Entering a period of mean reverting consumer spending 

A little over a week ago, I published a report that was titled Ozzie and Harriet 
<http://research1.ml.com/C?q=Xtt2PyVRFXg%3d>. The major conclusion was that we are entering a period of mean 
reversion for the consumer, just as we did with capex seven years ago and housing over the past three years. This 
unwinding of the consumer bubble is going to be an arduous process when you consider that consumer spending as a 
share of GDP is now at a record 71%, that the normalized pre-bubbles level of the late 1980s and early 1990s was 65%, 
and that when Ozzie and Harriet aired from 1952 to 1966, the consumption share of GDP was 62%. As we enter into this 
period of mean-reverting consumer spending, the major secular theme is that fashions are going to change in a very 
significant way toward frugality and sustainability. 

Fascinating developments beneath last week's CPI data 

These changes are beginning to show through in relative price shifts in the retail sector. So, what I want to do is highlight 
some fascinating developments that lay beneath the veneer of last week's CPI data. 

People driving less and biking more 

Bicycle prices, for example, have swung from -2.2% YoY a year ago to 
+1.9% now. Shoe prices have accelerated from 0.3% to 2.6% over the past 
year. This is all part of the drive less; walk and bike more theme. You can also see how demand has shifted from driving 
towards public transit because pricing here has doubled in the past year from 2.2% to 4.1%. 

Motor vehicle repair inflation has accelerated 

4 



And interestingly, motor vehicle repair inflation has accelerated to 5.1% from 3.2% a year ago. What is happening is that 
people are doing every thing they can to extend the life of their current vehicle. This is one reason why auto sales are 
going to be making new cycle lows in com ing quarters . 

Extending the life of the consumer durable asset s people own isn't just limited to autos because pricing fo r PC's is 
getting worse, -11.9% YoY now versus -9.5% a year ago. Yet, t he price of software has improved to -3.6% from -4.9%, still 
negative but less so. 

The cocooning theme: prices fo r A/V equipment up 

Prices of video and audio equ ipment have improved from -2.1% a year ago to -0.6% now, but movies have slowed from 
3.2% to 2.4%. This is part of the cocoon ing theme, which is also a de rivative of the energy shock story. 

To replv to David Rosenberg directly, click here 

*Read the research repo rt, availab le through the link above, for complete information including important disclosures 

and analyst cert ification(s) . The resea rch report and the link to such report is for the use of Merrill l ynch customers only 

and all copying, red istribution, retransmission, publication, and any othe r unauthorized dissemination or use of the 

contents thereof are proh ibited. Reports can be saved t o your local drive in .pdf format. There may be mo re recent 

inf ormation available. Please visit one o f the electron ic venues that carry Merrill lynch research or contact your Merrill 

Lynch r.epresentative for furthe r information. 


Customers of Merrill l ynch in the US can receive independent, third-party research on companies covered in th is report, 

at no cost to t hem, if such research is ava ilable. Customers can access t his independent research at 

http://www.m l.com/indepe nde ntresea rch 

<http://www.ml.com/independentresearch> or can calll-800-637-7455 t o request a copy of this research . 
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iQanalytics( r) 

Merrill lynch's iQanalytics capabilities include a defined valuation methodology that draws on more than 3,100 company 

models prepared by our Fundamental Equity analysts globally. Using the iQanalytics platform, Merrill l ynch analysts and 

clients can select and compare financial metrics across sectors and regions under our coverage on a consist ent basis, 

with a foc us on recent and forecast company performance and valuation. 

Click here <http:f/rschl.ml.com/14016/24592/iq/iqmethod.pdf> for the iQmethodSM report 


For more information on what iQanalytics can do for you, contact your Merrill lynch repr;esentative . 


iQmethod is a service mark of Merrill lynch & Co., Inc. iQanalytics(r) and iQdatabase(r) are registered service marks of 

Merrill lynch & Co., Inc. 


To receive Ml Research emails in plain text format, click here 

<http://research.ml.com/optout.asp?aWQ9NzYONzklJnRScGU9TiZsZz1F> 


If you would like to stop or modify the delivery of Research via Email, click here <mailto:Ml_Research@ml.com> or 
contact Research 

· Publications: 

The Americas: 

+1888·734 1391 or +1212 449 9765 


Europe, Middle East, Africa: 

+44 20 7996 4444 


Asia Pacific (ex-Japan) & Australasia: 

+852 2536 3036 


Japan: .. 

+813 6225 7677 or +813 6225 6264 


Publication: 564312-10758858.pdf 

Recipient: Jeremy Yuster 


<h t tp:/I resea rch1 .m I.com:8080/t/o .do?m=07 c3a86ef8ad6842a8c5c7 2 bc04 94890& 

b=dc56f2704669151b7f09b2cd06707ca3> 


Jeremy Yuster I Head of Research I Mission Global Advisers, llC 

460 Park Ave :, 19th Fl I New York, NY 10022 

w : 415-785-4430 1- I jyuster@missionglobalfund.com I. -
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The informa ti on contained herein is intended solely for the use of Level 
Global Investors, L.P. and .those persons or entities to whom it is 
directed. This ~mail message may contain confidential and/or 
proprietary infor mation. If you are not the intended recipient or have 
received this tra nsmissio n in error, please contact the sender by reply 
email and destroy all copies of the original message. Any unauthorized 
review, use, dissemination, o r disclosure of this email is strictly 
prohibited. 

Jeremy"Yuster 1Head of Research 1Mission Globa l Advisers, LLC 
460 Park Ave., 19t h Fl I New York, NY 10022 
w: 415 -785-4430 1 1 .·- jyust er@missionglobalfund.com 1- . 
The information contained herein is intended solely for the use of Level 
Global Investors, L.P. and those persons or enti t ies to whom it is 
d irected . This email m essage may contain confidentia l and/or 
proprieta ry informat ion. If you are not t he intended recipi_ent or have 
received t his tra nsmission in err or, please contact the sender by reply 
emai l and destroy all copies of t he origina l message. Any unauthorized 
review, use, dissemination, or disclosure of this ema il is strictly 
prohibited. 

The information contained herein is intended solely f or the use of Level 
Globa l Investors, L.P. and those persons or entities to whom it is 
directed. This ema il message may contai n confidential and/or 
proprietary inf ormation. If you are not t he intended recipient or have 
received this transmission in error, please cont act the sender by reply 
email and destroy all cop ies o f the original message. Any unauthorized 
review, use, dissemination, or disclosure of this email is strictly 
prohib ited. 

7 



\ 
· ' 

From: Jeremy Yuster <jyuster@missionglobalfund.com> 
Sent: Monday, August 18, 2008 8:08 PM 
To: Anthony Chiasson 
Subject: RE: Economics: Frugal future showed up in the CPI data - United States - 3pp 

What happens on adi tomorrow night if revs and gm% beat but they effectively lower seq growth on revs and next qtr 
absolute$$ stays same?.ls that pos or they need to raise given pos previews? 

Jeremy Yuster 
Mission Globa l Advisers, LLC 
(W) 415-785-4430- San Francisco 

-----Original Message----
From: Anthony Chiasson [mailto:AC@Ievelglobal.com] 
Sent: Monday, August 18, 2008 8:09 PM 
To: Jeremy Yuster 
Subject: Re: Economics: Frugal future showed up in the CPI data- United States- 3pp 

My view on gm more convicted than urs 
U hitting me w. lnline gm 

-----Original Message ----
From: Jeremy Yuster <jyuster@missionglobalfund.com> 
To: Anthony Chiasson 
Sent: Mon Aug 18 20:03:10 2008 
Subject: RE: Economics: Frugal future showed up in the CPI data- United States- 3pp 

I like u bringing out the college stats curriculum but I think closer to 10% given mike's public pos comments 

Jeremy Yuster 
Mission Global Advisers, LlC 
(W) 415-785-4430 - San Francisco 

jyuster@missionglobalfund.com 

-----Original Message---
From: Anthony Chiasson [mailto:AC@Ievelglobal.com ] 
Sent: Monday, August 18, 2008 8:04PM 
To: Jeremy Yuster 
Subject: Re: Economics: Frugal future showed up in the CPI data- United States- 3pp 

To get the down 15-20pct, need eps miss 
I think 30pct chance if u run expected value Street sleep time on pricing 

1 
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-----Original Message ----
From: Jeremy Yuster <jyuster@missionglobalfund.com> 
To: Anthony Chiasson 
Sent: Mon Aug 18 19:59:18 2008 
Subject: RE: Economics: Frugal future showed up in the CPI data - United States- 3pp 

J 

Mike's comments on gaining share and recent pos view on 2h pc growth def has elevated expectations--but don't think 
hes stupid -not sure why he would say this if biz was light. 

At same time I feel like given they don't give guid, im stuggling to understand if qtr is inline why it breaks given no guid 
down since they don't give guid 

'•·' Jeremy Yuster i 
Mission Globa l Advisers, LLC 
(W) 415-785-4430- San Francisco 

jyust er@ m issiongloba lfu nd.com 

· ----Original Message----
From: Anthony Chiasson [mailto:AC@Ievelglobal.com] 
Sent: Monday, August 18, 2008 7:55 PM 
To: Jeremy Yuster 
Subject: Re: Economics: Frugal future showed up in the CPI data - United States - 3pp 

28/20 
I think ur risk reward right 
I think the print is more questionable given chunky expecs and rightly so with mike on the tape each minute 

----- Original Message ----
From: Jeremy Yuster <jyuster@missionglobalfund .com> 

To: Anthony Chiasson 

Sent: Mon Aug 18 17:39:22 2008 

Subject: RE: Economics: Frugal future showed up in the CPI data - United States- 3pp 


What do u see risk reward if u disagree wi th me? 

Jeremy Yuster 

M ission Global Advisers, LLC 

(W) 415-785-4430- San Francisco 
(C) 917-570-5709 

j yuster@missionglobalfund.com 


-----Original Message----
From: Anthony Chiasson [mailto:AC@Ievelglobal.com] 
Sent: Monday, August 18, 2008 5:42 PM 
To: Jeremy Yuster 
Subject: Re: Economics: Frugal future showed up in the CPI data- United States- 3pp 

All ur nyc boys loving dell long time 

2 



----- Original Message ----· 

From: Jeremy Yuster <jyuster@missionglobalfund.com> 

To : Anthony Chiasson 

Sent: Mon Aug 18 17 :37:06 2008 

Subject: RE: Economics: Frugal future showed up in the CPI data -United States- 3pp 


Dell is 15x eps for this fy -I see risk is $27 if u give it a best case 1Sx cal 09 eps --vs 12x which is $21.60 -but im not 
assuming any II cuts here so the downside case doesn't make sense be if #s get cut, at 12x it prob goes lower than this 

Jeremy Yuster 

Mission Global Advisers, LLC 

(W} 415 -785 -4430 - San Francisco 


jyuster@missiongloba lfund.com · 
-----Original Message----
From: Anthony Chiasso n [mailto:AC@ Ievelglobal. com ] 

Sent : Monday, August 18, 2008 5:29PM 

To: Jeremy Yuster 

Subject: Re: Economics: Frugal future showed up in the CPI data - United States- 3pp 


How are these Dell expectations going to be met ... What you th ink need 
2-3 cent bea t here? 

-----Original Message ----
From: Jeremy Yuster <jyuster@m issionglobalfund.com> 

To: Anthony Chiasson 

Sent: Mon Aug 18 17:15:19 2008 

Subject: FW: Economics: Frugal future showed up in the CPI data - United States- 3pp 


Look at t he comments below from the econom ist -hes ta lking pricing pressure in pc land 

Jeremy Yuster 

Mission Global Advisers, LLC 

(W) 415-785-4430 - San Francisco 

· jyuster@missionglobalfund.com 

From: M L-David Rosenberg [mailt o:f eedback@mlresearch.ml.com] 

Sent: Monday, August 18, 2008 6:53AM 

To: Jeremy Yuster 


f 
f , 

I 

I 

I 
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Subject: Economics: Frugal future showed up in the CPI data - United States- 3pp 

Morning Call Notes 

Economic Ana lysis 

The frugal future showed up in the CPI data 

Link to full report including important disclosures* 
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http://research1. ml.com/C/?q=OYSU9zBXCi31tljEpgrEYA%30%30 
<http://research1.m l.com/C/?q=OYSU9zBXCi31tljEpgrEYA%3 D%3 D> 

Entering a period of mean reverting consumer spending 

A little over a week ago, I published a report that was titled Ozzie and Harriet 
<http://research1.ml.com/C?q=Xtt2PyVRFXg%3d>. The major conclusion was that we are entering a period of mean 
reversion for the consumer, just as we did with capex seven years ago and housing over the past three years. This 
unwinding of the consumer bubble is going to be an arduous process when you consider that consumer spending as a 
share of GOP is now at a record 71%, that the normalized pre-bubbles level of the late 1980s and early 1990s was 65%, 
and that when Ozzie and Harriet aired from 1952 to 1966, the consumption share of GOP was 62%. As we enter into this 
period of mean-reverting consumer spending, the major secular theme is that fashions are going to change in a very 
significant way toward frugality and sustainability. 

Fascinating developments beneath last week's CPI data 

These changes are beginning to show through in relative price shifts in the retail sector. So, what I want to do is highlight 
some fascinating developments that lay beneath the veneer of last week's CPI data. 

People driving less and biking more 

Bicycle prices, for example, have swung from -2.2% YoY a year ago to 
+1.9% now. Shoe prices have accelerated from 0.3% to 2.6% over the past 
year. This is all part of the drive less; walk and bike more theme. You can also see how demand has shifted from driving 
towards public transit because pricing here has doubled in the past year from 2.2% to 4.1%. 

5 



Motor vehicle repair inflation has accelerated 

And interestingly, motor vehicle repair inflation has accelerated to 5.1% from 3.2% a year ago . What is happening is that 
people are doing every thing they can to extend the life of their current veh icle. This is one reason why auto sales are 
going to be making new cycle lows in coming quarters. 

Extending the life of the consumer durable assets people own isn 't just limited to autos because pricing for PC's is 
getting worse, -11.9% YoY now versus -9.5% a year ago. Yet, the price of softwa re has improved to -3.6% from -4.9%, still 
negative but less so. 

The cocooning theme: prices for A/V equipment up 

Prices of video and audio equipment have improved from -2.1% a year ago to -0.6% now, but movies have slowed from 
3.2% to 2.4%. This is part of the cocooning theme, which is also a derivat ive of the energy shock story. 

To reply to David Rosenberg directly, click here 

* Read the research report, available through the link above, for complete Information including important disclosures 
and analyst certification{s). The research report and the link to such report is for the use of Merrill Lynch customers only 
and all copying, redistribution, retransmission, publication, and any other unauthorized dissemination or use of the 
contents thereof are prohibited. Reports can be saved to your local drive in .pdf format. There may be more recent 
information available. Please visit one of the electronic venues that carry Merr ill lynch research or contact your Merrill 
Lynch representative for further information. 

Customers of Merrill Lynch in the US can receive independent, third-party research on companies covered in this report, 

at no cost to them, if such research is available. Customers can access th is independent research at 

http://www.m l.com/independentresearch 

<http://www.ml.com/independentresearch> or can calll-800-637-7455 to request a copy of this research. 
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iQanalytics(r) 

Merrill Lynch's iQanalytics capabilities include a defined valuation methodology that draws on more than 3,100 company 

models prepared by our Fundamental Equity analysts globally. Using the iQanalytics platform, Merrill Lynch analysts and 

clients can select and compare f inancial metrics across sectors and regions under our coverage on a consistent basis, 

with a focus on recent and forecast company performance and valuation. 

Click ht?re <http://rschl.ml.com/14016/24592/iq/iqmet hod.pdf> for the iQmethodSM report 


For more information on what iQanalytics can do for you, contact your Merrill Lynch representative. 


iQmethod is a service mark of Merrill Lynch & Co., Inc. iQanalytics(r ) and iQdatabase(r) are registered service marks of 

M errill Lynch & Co., Inc. 


To receive ML Research emails in plain text format, click here 

<http://research.ml.com/optout.asp?aWQ9NzYONzk1JnR5cGU9TiZsZz1F> 


Ifyou would like to stop or modify the delivery of Research v ia Email, click here <mailto:M L_Research@ml.com> or 

contact Research 

Publications: 


The Americas: 

+1888734 1391or+12124499765 


Europe, Middle East, Africa: 

+44 20 7996 4444 


Asia Pacific (ex-Japan) & Australasia: 

+852 2536 3036 


Japan: 

+813 6225 7677 or +813 6225 6264 


Pu blication: 564312-10758858.pdf 

Recipien t: Jeremy Yuster 


<http://researchl.mI. com :8080/t/o .do ?m=07 c3a86ef8ad6842a8c6c 72 bc0494890& 

b=dc56f2704669151b7f09b2cd06707ca3> 


Je remy Yust er I Head of Research I Mission Global Advisers, LLC 
460 Park Ave., 19th Fl I New York, NY 10022-w: 415-785-4430 1- 1jyuster@missionglobalfund.co m I• 

. 
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The information contained herein is intended solely for the use of Level 
Global Investors, L. P. and those persons or entities to whom it is 
directed. This email message may conta in confidential and/or 
proprietary information. If you are not the intended recipient or have 
received t his transmission in error, please contact the sender by reply 
email and destroy all copies of the original message. Any unau t horized 
review, use, dissemination, or disclosure of this ema il is strictly 
prohibited. 

Jeremy Yuster I Head of Research 1 Mission Global Advisers, LLC 

460 Park Ave., 19th Fl I New York, NY 10022 

w: 415c785-4430 1- I jyuster@missionglobalfund.com I. -
The information contained herein is intended solely for the use of Level 
Global Investors, L.P. and those persons or entities to whom it is 
directed. This email message may contain confidential and/or 
proprietary informat ion. If you are not the intended recipient or have 
rece ived this transmission in error, please .contact the sender by reply 
ema il and destroy all copies of the original message. Any unauthorized 
review, use, dissemination, or disclosure of this email is strictly 
prohibited. 

The information contained herein is intended solely for the use of Level 
Global Investors, L.P. and those persons or entities to whom it is 
directed. This email message may contain confidentia l and/or 
proprietary information. If you are not the intended recipient or have 
received this transmi ssion in error, please contact the sender by rep ly 
email and destroy all copies of the original message. Any unauthorized 
review, use, dissemination, or disclosure of this email is strictly 
prohibited. 

The information contained herein is intended solely for the use of Level 
Global Investors, L.P. and those persons or entities to whom it is 
directed. This email message may cont ain confidential and/ or 
proprieta ry information. If you are not the intended recipient or have 
received this transmission in error, please contact the sender by rep ly 
email and destroy all copies of the original message. Any unauthorized 
review, use, dissemination, or disclosure of this email is strictly 
prohibited. 
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Jeremy Yuster I Head of Research I Mission Global Advisers, LLC 
460 Park Ave., 19th Fl I New York, NY 10022 
w: 415-785-4430 I I jyuster@missionglobalfund .com I . -
The information contained herein is intended solely for the use of Level 
Global Investors, L.P . and those persons or entities to whom it is 
directed. This email message may contain confidential and/or 
proprietary information. Ifyou are not the intended recipient or have 
received this transmission in error, please contact the sender by reply 
email and destroy all copies of the original message. Any unauthorized 
review, use, dissemination, or disclosure of this email is strictly 
prohibited. 

Jeremy Yuster I Head of Research I Mission Globa l Advisers, LLC 
460 Park Ave., 19th Fl I New York, NY 10022 
w: 415-785-4430 1- I jyuster@missiongloba lfund.com 1
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From: Anthony Chiasson 
Sent: Tuesday, April 28, 2009 2:15 PM 
To: David Ganek 
Subject: NVDA 

Sammy thinks we will get a firme r read shortly 

I am going to give it a day or 2 

Prel im call is Street is 34 I our check is 30 GM 

GM in model goes 34 to 38 over balance of cal 09 

So 30 this qtr will imply less leeverage given assumed ramp up dynam ic 

GOVERNMENT 

EXHIBIT 


907 
12 Cr. 121 (RJS) 
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From: Michael Alessi 
Se nt: Monday, May 04, 2009 2:20 PM 
To: David Ganek 
Cc: Michael Alessi 
Subject: * NVDA - AC shorting SOOK for st arters * 

Not sure if you have spoken with AC/Sam. 

Sam's latest check thinks GM's w ill be light when they report on Thursday. 

Assuming we will pro-rate equally. 


Michael W. Alessi 
Level Global Investors 
888 West 57th Street, 27th Floor 
New York, NY 10019 
Direct: (212) 287 5327 
Trading Desk: (212) 287 5398 

1 
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Level Global 

Profits From Trading Dell Inc. 


05112/2008 - 06/02/2008 


Description (Cost) I Proceeds 

Profit from C01nmon Stock: 

Profit from Options: 

$3,657,348.00 

$1,058,120.00 

Total Realized Profit 
from Stock and Options Trading: $4,715,468.00 

~ -



Level Global 

Total Pt~ofi'ts F1·om 'Trading Ilell I:l:le. 


07/0:8/2:(}08·- OQ-/16/2068 


Description (CQst) I Proceeds 

Profit from Common Sto-ck: $43,{)97,1,}17.51 

Profit from Options: $1Q,l00,9$3-.0'0 

Total Realized Profit 
from Stock and Options Trading: $53, 798;730.51 



Level Global 

Profits F1~nmTr:atU:ng.N'VIDIA Curp:ara.tiou 


0$f:01/~·0JJJ1 - 0:~113/2'0:09 


Desctipti~.n (Cos:t) I Ptoceeds 

.common S'to:c1{ Short Sellht.g 
inNVDA 

$45,574,346.-00 

Com,mon S:to"cl' S.h;ortCoveriil'g 
inNVDA. 

($3.5,28·8.,016 .15) 

.Total .R~:alized P:rQfit 
from Co1nmon Sto·(}k Trading: $10,286,329.85 

() 

--i 



Case 1:12-cr-00121-RJS Document 29 1 Filed 07/16/13 Page 1 of 7 

AO 245C 	 (Rev . 0911 1) A:ncndcd Judgment in • Criminol Cue (NOT E: Identi fy Changes w ilh A :; ler isks ( • )) 

Shcel I 

UNITED STATES DISTRICT COURT 

SOUTHERN DISTRICT OF NEW YORK 

UNITED STA TES OF AMERICA 	 AMENDED J UDGMENT IN A CIUMINAL CASE 
v. 

Case Number: S2 12 Cr. 121
ANTHONY CHIASSON 

USM Number:66258-054 

D a te of Original J udgment : 5/13/2013 Reid Weingarten & Gregory Morvillo 
(Or Date of Last Amended J udgment) Oefendar.t' s Allomc:y 

Reason for Amendment: 
0 Corrc< 1io11 c f Senlencc o o Rcm•nd (18 U.S.C. )742(f)( i ) and (2)) 0 Modifitai:On ui'Sup<rvision Co nailiOns (18 lJ.S .C . §§ )563(c) or 358l(c)) 

0 Reduction of ScnttiHC for Chonscd C in;umllonccs (fed. R. Crim. 0 M odifitolion o f lmpo:oed Tc:rm ollmpri$on mc:nl for l!xtraosdinary 01nd 

P 3S(b)) Com pelling Reosons (18 U.S.C. § 3582(<)( 1)) 

0 Corrcc ttOJ'l ofSen.tence by Sentc-ncsng Cour1{Fed . R. Cnrn. P. 35(~)) 0 M udi!icetton of Imposed Term of lmps isoa rntnt for Rc:trOtltHvc Amendment($) 

10 th<= S<= otc;ncir:s, G uid<=linc:s ( ! 8 \J S.C. § 35 82(<:){2 ))0 Corre~l i on of Sentent:e for Cierical Mi:>tak.e{fcd. ~ . Crim. P. 36) 

0 Oirctl Motion to l)istr ict Court Pursuant 0 28 U.S.C § 225S or 

0 IS U.S C § 3159(<)(7) 

0 M odificoHic n of Re :!il titution Order (' S U.S.C . § 3664 ) 

T H E DE FENDANT: 
0 pleaded guilty to count(s) 

O p leaded nolo con<endere to count(s) 

which was accepted by the court. 

~ was ~und guilty on count(s) ~1,~6~--1_0~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~-
after a plea of no t gu ilty . 

The defendant is adjudicated guilty of these offenses: 

Title & Section ~ature of Offense Offense Ended 
-. :(,-.~~·· "':. ...:, 1 

;,~1-t;t ~s% 1- .;, ,.,~-:, : .·: .. ~o cb'irt' . lic~rjli . ·~~ ~c.;,;;~·bita~v .M-i.:'-c: ~s·R~Jod;, ··, , , ~:. ~.;·~. ~ ~;..._"f"~~.""~'·~··""bo:fJJ.,;.n>;J"J<t;.•~?'i.'··'n:. .~·~-- ,$'{~·~~~~~>;-•.to;~~: . ''"':·- . 	 ·;:L~: fl2DO:~~\~· 

15 U.S.C. 78j(b) & 78ft Securities Fraud 	 5/12/2008 6 

'\~~~~l~J~(:o~·,&~ff~:,s!\'k~~ffi;;..;"~Vallii ~'?it; .~t::;~:.'-1t: 
y .... ~ .:es..r~· 'J~f.J 11 ,.•-:r.. ,:.~ ... ;·~ ~""" ;..;~.. ""<... •••• ~·..-·.... "~. .. :~~&m~q~:::t i· · • 

The defendan t is sen tenced as provided in pages 2 t hrough 'i of this judgment, The sen tence is imposed pursuant to 

the Sentencing Reform Act of 1984. 

0 The de fendant has been fou nd not guihy on count(s) 

fl Count(s) from prior indictments 0 is r;tare dism issed on the motion o f the United States. 

It is ordered that the defendant must nottfy the United States A norney for this district w ithin 30 days of any change of name, residence, 
or ma il ing address until all fines, restitution, costs, and specia l assessments imposed by this judgment are fully paid. If ordered to pay resti tution, 
the de fendant must notify the court and United States anorney of material changes in economic circumstances. 

USDSSDNY =l
DOCUMENT 

~~;~ONICALLY FTf..r[) :I Signature of J ge 

Richard J. Sullivan U.S. District Judge 
Name and Title of JudgeJ 

1 
/A i f ~ ;:,o .~i~.-_Fz~-11 

7/15/2013 
Date 



Case1:12-cr-00121-RJS Document291 Filed0?/16/13 Page2of7 

AO 245C 	 (Rev 09ill) Amended Judgment in a Cnmmal Case 

Sheet I A (NOTE: Identify Changes with Astensks (•)) 

Judgment- !'age _2__ of ?,_____ 

DEFENDANT: ANTHONY CHIASSON 
CASE NUMBER: S2 12 Cr. 121 

ADDITIONAL COUNTS OF CONVICTION 

Title & Section Nature of Offense Offense Ended Count 

15 u.s.c. 78j(b) & 78ff Securities Fraud 8/18/2008 8 

15 u.s.c. 78j(b) & 78ff Securities Fraud 8/20/2008 9 

15 u.s.c. 78j(b) & 78ff Securities Fraud 5/4/2009 10 



Case 1:12-cr-00121-RJS Document 291 Filed 07/16/13 Page 3 of 7 

AO 245C 	 (Rev. 09/i I) Amended Judgment 1n a Cnm>nal Case 
Shee1 2- lmpnsonment (NOTE: Identify Changes with Astemks (')) 

Judgment Page _3___ of 

DEFENDANT: ANTHONY CHIASSON 
CASE NUMBER: S2 12 Cr. 121 

IMPRISONMENT 

The defendant is hereby committed to the custody of the United States Bureau of Prisons to be imprisoned for a 


total term of: 


78 months 

¥( 	 The court makes the following recommendations to the Bureau of Prisons: 

That Defendant be committed to the camp at FCI Otisville, or such other facility that is as close to the New York metropolitan 
area as possible, so that he may be close to his friends and family, including his wife, 9-year-old son, and 1-year-old 
daughter. 

0 	 The defendant is remanded to the custody of the United States Marshal. 

0 	 The defendant shall surrender to the United States Marshal for this district: 


0 at 0 a.m. 0 p.m. on 


0 as notified by the United States MarshaL 


r;/ 	 The defendant shall surrender for service of sentence at the institution designated by the Bureau of Prisons: 


0 before 2 p.m. on 


0 as notified by the United States MarshaL 


r;/ as notified by the Probation or Pretrial Services Office. 


RETURN 

I have executed this judgment as follows: 

Defendant delivered on 	 to 

at 	 with a certified copy of this judgment. 

UNITED STATES MARSHAL 

By 
DEPUTY UNITED STATES MARSHAL 



Case 1 :12-cr-00121-RJS Document 291 Filed 07/16/13 Page 4 of 7 

AO 245C 	 (Rev. 0911 I) Amended Judgment in a Criminal Case 
Sheet 3 -~ Supervised Rdease (NOTE: lde:nofy Changes wtth A:>!t:nsks ("")) 

Judgment-Page _4___ of 

DEFENDANT: ANTHONY CHIASSON 
CASE NUMBER: S2 12 Cr. 121 

SUPERVISED RELEASE 

Upon release from imprisonment, the defendant shall be on supervised release for a term of: 

1 year 

The defendant must report to the probation office in the district to which the defendant is released within 72 hours of release from 
the custody of the Bureau of Prisons. 

The defendant shall not commit another federal, state, or local crime. 

The defendant shall not unlawfully possess a controlled substance. The defendant shall refrain from any unlawful use of a controlled 
substance. The defendant shall submit to one drug test within 15 days of release from imprisonment and at least two periodic drug tests 
thereafter, as determined by the court. 

0 The above drug testing condition is suspended, based on the court's determination that the defendant poses a low risk of 

future substance abuse. (Check, if applicable.) 

r;J' The defendant shall not possess a firearm, ammunition, destructive device, or any other dangerous weapon. (Check, if applicable.) 

r;J' The defendant shall cooperate in the collection of DNA as directed by the probation officer. (Check, if applicable.) 

0 The defendant shall register with the state sex offender registration agency in the state where the defendant resides, works, or is a 

student, as directed by the probation officer. (Check, 1f applicable.) 

0 The defendant shall participate in an approved program for domestic violence. (Check, if applicable.) 

If this judgment imposes a fine or restitution, it is a condition of supervised release tbat the defendant pay in accordance with the 
Schedule of Payments sheet of this judgment. 

The defendant must comply with the standard conditions that have been adopted by this court as well as with any additional conditions 
on the attached page. 

STANDARD CONDITIONS OF SUPERVISION 

I) the defendant shall not leave the judicial district without the permission of the court or probation officer; 


2) the defendant shall report to the probation officer in a manner and frequency directed by the court or probation officer; 


3) the defendant shall answer truthfully all inquiries by the probation officer and follow the instructions of the probation officer; 


4) the defendant shall support his or her dependents and meet other family responsibilities; 


5) the defendant shall work regularly at a lawful occupation, unless excused by the probation officer for schooling, training, or other 

acceptable reasons; 


the defendant shall notify the probation officer at least ten days prior to any change in residence or employment, or if such prior

6) notification is not possible, then within five days after such change; 

7) the defendant shall refrain from excessive use of alcohol and shall not purchase, possess, use, distribute, or administer any 
controlled substance or any paraphernalia related to any controlled substances, except as prescribed by a physician; 

8) the defendant shall not frequent places where controlled substances are illegally sold, used, distributed, or administered; 

9) the defendant shall not associate with any persons engaged in criminal activity and shall not associate with any person convicted of a 
felony, unless granted permission to do so by the probation officer; 

1 0) the defendant shall permit a probation officer to visit him or her at any time at home or elsewhere and shall permit confiscation of any 
contraband observed in plain view of the probation officer; 

II) the defendant shall notify the probation officer within seventy-two hours of being arrested or questioned by a law enforcement officer; 

12) the defendant shall not enter into any agreement to act as an informer or a special agent of a law enforcement agency without the 
permission of the court; and 

13) as directed by the probation officer, the defendant shall notify third parties of risks that may be occasioned by the defendant's criminal 
record, personal h!Slory, or characteristics and shall permit the probation officer to make such notifications and confirm the defendant's 
compliance with such notification requirement. 
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DEFENDANT ANTHONY CHIASSON 
CASE NUMBER: S212 Cr. 121 

ADDITIONAL SUPERVISED RELEASE TERMS 

1) The Defendant shall provide the probation officer with access to any requested financial information. 

2) The Defendant shall not incur new credit charges or open additional lines of credit without the approval of the probation 

officer. 

3) The Defendant is to report to the nearest Probation Office within 24 of release from custody, or by the next business 

day if the Defendant is released on a weekend or holiday. 

4) The Defendant shall be supervised in his district of residence. 




Case 1:12-cr-00121-RJS Document291 Filed 07/16/13 Page 6 of 7 

AO 245C 	 (Rev. 09/i l) Amended Judgment in a Criminal Case 
Sheet 5 Crimmal Monetary Penalties (NOTE: Identify Changes with Astensks (')) 

Judgment Page ....L....._ of ---'----- 
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CRIMINAL MONETARY PENALTIES 

The defendant must pay the following total criminal monetary penalties under the schedule of payments on Sheet 6. 

Assessment Fine Restitution 
TOTALS $ 600.00 $ 5,000,000 00 $ 

0 The determination of restitution is deferred until An Amended Judgment in a Criminal Case (AO 245C) will be 

entered after such determinatton. 

0 The defendant shall make restitution (including community restitution) to the following payees in the amount listed below. 

lfthe defendant makes a partial payment, each payee shall receive an approximately proportioned payment, unless specified otherwise in 
the priority order or percentage payment column below. However, pursuant to l 8 U.S.C. § 3664(i), all non federal victims must be paid 
before the United States is paid. 

Name of Payee 	 Total Loss* Restitution Ordered Priority or Percentage 

$ ____________~0.~0~0- $ 	 0.00TOTALS 

0 Restitution amount ordered pursuant to plea agreement $ 

0 The defendant must pay interest on restitution and a fine of more than $2,500, unless the restitution or fine is paid in full before the 

fifteenth day after the date of the judgment, pursuant to l 8 U.S.C. § 3612(f). All of the payment options on Sheet 6 may be subject 

to penalties for delinquency and default, pursuant to 18 U.S.C. § 3612(g). 

0 The court determined that the defendant docs not have the ability to pay interest, and it is ordered that: 

0 the interest requirement is waived for 0 fine 0 restitution. 

0 the interest requirement for the 0 fine 0 restitution is modified as follows: 

*Findings for the total amount of losses are required under Chapters l 09A, I J0, J lOA, and I I 3A ofTitk 18 for offenses committed on or after 
September l 3, 1994, but before April 23, l 996. 
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SCHEDULE OF PAYMENTS 

Having assessed the defendant's ability to pay, payment of the total criminal monetary penalties shall be due as follows: 

A 0 Lump sum payment of$ due immediately, balance due 

D 
D 

not later than 

in accordance with D C, 0 D, 0 
, or 

E, or D F below; or 

B D Payment to begin immediately (may be combined with D c, 0 D, or 0 F below); or 

C D Payment in equal (e.g., weekly, monthly, quarterly) installments of $ 

(e.g., months or years), to commence (e.g., 30 or 60 days) after the date 

over a period of 

of this judgment; or 

D D Payment in equal (e.g., weekly, monthly, quarterly) installments of $ 

(e.g., months or years), to commence (e.g., 30 or 60 days) after release fr

term of supervision; or 

over a period of 

om imprisonment to a 

E D Payment during the term of supervised release will commence within (e.g., 30 or 60 d

imprisonment. The court will set the payment plan based on an assessment of the defendant's ability 

ays) after release from 

to pay at that time; or 

F ¢ Special instructions regarding the payment of criminal monetary penalties: 

Defendant shall pay the fine in full by August 13, 2013. 

Unless the court has expressly ordered otherwise, ifthisjudgment imposes imprisonment, payment of criminal monetary penalties is due during 
the period of imprisonment. All criminal monetary penalties, except those payments made through the Federal Bureau of Prisons' Inmate 
Financial Responsibility Program, are made to the clerk of the court. 

The defendant shall receive credit for all payments previously made toward any criminal monetary penalties imposed. 

D Joint and Several 

Defendant and Co-Defendant Names and Case Numbers (including defendant number), Joint and Several Amount, and corresponding 
payee, if appropriate. 

D The defendant shall pay the cost of prosecution. 

The defendant shall pay the following court cost(s): 

f/, The defendant shall forfeit the defendant's interest in the following property to the United States: 

*$1,382,217 

Payments shall be applied in the following order: ( l) assessment, (2) re~titution principal, (3) restitution interest, {4) fine principal, 
(5) fine interest, (6) communtty resmuuon, (7) penalues, and (8) costs, mcludmg cost ofprosecutJOn and court costs. 

0 
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JON HORVATH, 
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TODD NEWMAN, 
JESSE TORTORA, 
DIAMONDBACK CA PITAL MANAGEMENT, LLC, 

and 
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ECF CASE 

JUDGM ENT AS TO DEFENDANT ANTHONY CHIASSON 

The Securities and Exchange Commission, having filed a Complaint a nd Defendant 

Anrhony Chiasson ("Defe ndant") having entered a general appearance: consented to the Court's 

jurisdiction over Defendant and rhe subject matter of lhis action; agreed not to oppose entry of 

this Judgment based solely on lhe collateral estoppel effect of his conviction in United States v. 

Anthony Chiasson. S2- 12-cr-121 -RJS (S.D.N.Y.). 

I. 

IT IS HEREBY ORDERED, ADJUDGED , AND DECREED d1at Defendant and 

Defe ndant's agents, servants, employees, attorneys, and all persons in active concert or 

participation with rhem who receive actual notice of this Judgment by personal service or 

otherwise are permanently restrained and enjoined from violating. directly or indirectly, Section 

1 O(b) of che Securities E xchange Act of 1934 (the "Exchange Act'') ll5 U.S.C. § 78j(b)] and 

~ule lOb-5 promulgated thereunder (17 C.F.R. § 240.10b-5), by using any means or 



instrumentality of interstate commerce, or of the mails, or of any facility of any national 

~ecurities exchange, in connection with the purchase or sale of any security: 

(a) 	 to employ any device, scheme, or artifice to defraud; 

(b) 	 to make any untrue statement of a material fact or to omit to state a material fact 

necessary in order to make the statements made, in the light of the circumstances 

under which they were made, nor misleading; or 

(c) 	 to engage in any act, practice, or course of business which operates or would 

operate as a fraud or deceit upon any person. 

II. 

IT IS HEREBY FURTHER ORDERED, ADJUDGED, AND DECREED that Defendant 

and Defendant's agents, servants, employees, attorneys, and all persons in active concert or 

participation with them who receive actual notice of this Judgment by personal service or 

otherwise are permanently restrained and enjoined from violating Section 17(a) of the Securities 

Act of 1933 (the "Securities Act") [15 U.S.C. § 77q(a)] in the offer or sale of any security by the 

use of any means or instruments of transportation or communication in interstate commerce or 

by use of the mails, directly or indirectly: 

(a) 	 to employ any device, scheme, or artifice to defraud; 

(b) 	 to obtain money or property by means of any untrue statement of a material fact 

or any omission of a material fact necessary in order to make the statements 

made, in light of the circumstances under which they were made, not misleading; 

or 

(c) 	 to engage in any transaction, practice, or course of business which operates or 

would operate as a fraud or deceit upon the purchaser. 
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III. 

IT IS HEREBY FURTHER ORDERED, ADJUDGED, AND DECREED that 

Defendant may be liable to pay disgorgement of ill-gotten gains, prejudgment interest thereon, 

and a civil penalty pursuant to Section 21A of the Exchange Act [15 U.S.C. § 78u-1]. The Court 

shalt determine the amounts of the disgorgement and civil penalty, if any, upon motion of the 

.;u; v' Commission. Prejudgment interest shall be calculated based on the rate of interest used by tbe 

Internal Revenue Service for the underpayment of federal income tax as set forth in 26 U.S.C. 

§ 6621 (a)(2). In connection with the Commission's motion for disgorgement and/or civil 

penalties, and at any hearing held on such a motion: (a) the collateral estoppel effect of the 

Defendant's conviction will preclude him from arguing that he did not violate the federal 

securities laws as aileged in the Complaint; (b) Defendant may not challenge the validity of the 

Consent or this Judgment; and (c) the Court may determine the issues raised in the motion on the 

basis of affidavits, declarations, excerpts of sworn deposition or investigative testimony, and 

documentary evidence, without regard to the standards for summary judgment contained in Rule 

56( c) of the Federal Rules of Civil Procedure. In connection with the Commission's motion for 

3 



disgorgement and/or civil penalties, tlle parries may rake discovery, including discovery from 

appropriate non-panies. 

IV. 

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that tbe Consent is 

incorporated herein with the same force and effect as if fully set forth herein, and that Defendant 

· ' ' ' J ' :- '. shall comply with all of the undertakings and agreements set forth therein. 

v. 

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that this Court shall retain 

jurisdic tion of this matter for the purposes of enforcing the terms of this Judgment. 

VI. 

There being no just reason for delay, pursuant to Rule 54(b) of the Federal Rule s ofCivil 

Procedure, the Clerk is ordered to enter this Judgment forrhwit d without further notice. 

Dated: 

4 
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The Securities and Exchange Commissio n, having filed a Complaint and Defendant 
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jurisdiction over Defendant and the subject matter of l:bis action; agreed not to oppose entry of 

this Judgment based solely on the collateral estoppel effect of his conviction in United States v. 

:Anthony Chiasson, S2-12-cr-121-RJS (S.D.N.Y.). 

I. 

IT IS HEREBY ORDERED, ADJUDGED. AND DECREED rhat Defendant and 

Defendant's agents, servants. employees. anorneys. and all persons in active concert or 

participation with them who receive acrual notice of this Judgment by personal service or 

otherwise are permanently restrained and enjoined from violating, directly or indirectly, Section 
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instrumentality of interstate commerce, or of the mails, or of any facility of any national 

~ecurities exchange, in connection with the purchase or sale of any security: 

(a) 	 to employ any device, scheme, or artifice to defraud; 

(b) 	 to make any untrue statement of a material fact or to omit to state a material fact 

necessary in order to make the statements made, in the light of the circumstances 

under which they were made, not misleading; or 

(c) 	 to engage in any act, practice, or course of business which operates or would 

operate as a fraud or deceit upon any person. 

II. 

IT IS HEREBY FURTHER ORDERED, ADWDGED, AND DECREED that Defendant 

and Defendant's agents, servants, employees, attorneys, and all persons in active concert or 

participation with them who receive actual notice of this Judgment by personal service or 

otherwise are permanently restrained and enjoined from violating Section 17(a) of the Securities 

Act of 1933 (the "Securities Act") [15 U.S.C. § 77q(a)] in the offer or sale of any security by the 

use of any means or instruments of transportation or communication in interstate commerce or 

by use of the mails, directly or indirectly: 

(a) 	 to employ any device, scheme, or artifice to defraud; 

(b) 	 to obtain money or property by means of any untrue statement of a material fact 

or any omission of a material fact necessary in order to make the statements 

made, in light of the circumstances under which they were made, not misleading; 

or 

(c) 	 to engage in any transaction, practice, or course of business which operates or 

would operate as a fraud or deceit upon the purchaser. 
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III. 

IT IS HEREBY FURTHER ORDERED, ADJUDGED, AND DECREED that 

Defendant may be liable to pay disgorgement of ill-gotten gains, prejudgment interest thereon, 

and a civil penalty pursuant to Section 21A of the Exchange Act [15 U.S.C. § 78u-1]. The Court 

shall determine the amounts of the disgorgement and civil penalty, if any, upon motion of the 

.itJ 
1 

('.h Commission. Prejudgment interest shall be calculated based on the rate of interest used by the 

Internal Revenue Service for the underpayment of federal income tax as set forth in 26 U.S. C. 

§ 6621(a)(2). In connection with the Commission's motion for disgorgement and/or civil 

penalties, and at any hearing held on such a motion: (a) the collateral estoppel effect of the 

Defendant's conviction will preclude him from arguing that he did not violate the federal 

securities laws as alleged in the Complaint; (b) Defendant may not challenge the validity of the 

Consent or this Judgment; and (c) the Court may determine the issues raised in the motion on the 

basis of affidavits, declarations, excerpts of sworn deposition or investigative testimony, and 

~ocumentary evidence, without regard to the standards for summary judgment contained in Rule 

56( c) of the Federal Rules of Civil Procedure. In connection with the Commission's motion for 
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disgorgement andlor civil penalties, the parties may take discovery, including discovery from 

appropriare non-parties. 

IV. 


IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that the Consent is 


incorporated herein with the same force and effect as if fully set forth herein, and that Defendant 

.) " .L '·''· shall comply wirb all of the under takings and agreements set forth therein. 

v. 

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that this Court shall retain 

jurisdiction of this matter for the purposes ofenforci ng the terms of this Judgment. 

VI. 

There being no ju st reason for delay, pursuan t to Rule 54(b) of the Federal Ru les of Civil 

Dated: 
::.· 

Procedure, the Clerk is ordered to enter this Judgment fortbwi d without further notice. 
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BRIEF FOR THE UNITED STATES OF AMERICA 

Preliminary Statement 

Todd Newman and Anthony Chiasson appeal from 
judgments of conviction entered on May 9, 2013, and 
May 14, 2013, respectively, in the United States Dis
trict Court for the Southern District of New York, fol
lowing a six-week jury trial before the Honorable 
Richard J. Sullivan, United States District Judge. 

Superseding Indictment S2 12 Cr. 121 (RJS) (the 
"Indictment") was filed on August 28, 2012, in twelve 
counts. Count One charged Newman, Chiasson, and a 
co-defendant with conspiracy to commit securities 
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fraud, in violation of Title 18, United States Code, 
Section 371. Each of Counts Two through Five 
charged Newman and each of Counts Six through 
Ten charged Chiasson with securities fraud, in viola
tion of Title 15, United States Code, Sections 78j(b) 
and 78ff; Title 17, Code of Federal Regulations, Sec
tions 240.10b-5 and 240.10b5-2; and Title 18, United 
States Code, Section 2.1 

Trial commenced on November 7, 2012, and ended 
on December 17, 2012, when the jury returned its 
verdict, finding Newman and Chiasson guilty on each 
of the counts in which they were charged. 

On May 2, 2013, the District Court sentenced 
Newman to an aggregate term of 54 months' impris
onment, to be followed by an aggregate one-year term 
of supervised release, imposed a $500 mandatory spe
cial assessment, and ordered Newman to forfeit 
$737,724 and to pay a $1 million fine. On May 13, 
2013, the Court sentenced Chiasson to an aggregate 
term of 78 months' imprisonment, to be followed by 
an aggregate one-year term of supervised release, 
imposed a $600 mandatory special assessment, and 
ordered Chiasson to pay a $5 million fine, deferring 
the determination of the forfeiture amount. On June 
28, 2013, following further briefing by the parties, the 
Court ordered Chiasson to forfeit $1,382,217. 

The co-defendant in the conspiracy count, who 
pleaded guilty before trial, was charged with securi
ties fraud in Counts Eleven and Twelve. 
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At the conclusion of his sentencing proceeding, 
Newman moved for bail pending appeal. By order 
dated May 8, 2013, the District Court denied New
man's motion. Chiasson also moved for bail pending 
appeal at his sentencing proceeding, which motion 
the Court denied for the reasons set forth in its May 
8, 2013 order. Both Newman and Chiasson thereafter 
filed motions in this Court for bailing pending appeal. 
On June 21, 2013, this Court granted those motions. 
Newman and Chiasson thus remain free on bail 
pending appeal. 

Statement of Facts 

A. The Government's Case 

The evidence at trial established that Newman, a 
portfolio manager at a hedge fund called Diamond
back Capital Management, LLC ("Diamondback"), 
and Chiasson, a co-founder of a hedge fund called 
Level Global Investors, L.P. ("Level Global"), partici
pated in an insider trading scheme along with a co
hort of corrupt analysts at various hedge funds and 
investment firms who exchanged material, nonpublic 
information obtained from employees of publicly 
traded technology companies. The analysts provided 
the inside information they obtained to their portfolio 
managers-including Newman and Chiasson-who, 
in turn, used that information to trade in securities. 
The trial focused largely on tips from insiders at Dell, 
Inc. ("Dell") and NVIDIA Corporation ("NVIDIA''), 
who breached duties they owed to their employers by 
disclosing their companies' confidential earnings 
numbers before that information was publicly re
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leased. Based on this inside information, Newman 
and Chiasson executed trades in Dell and NVIDIA 
securities, earning approximately $4 million and $68 
million, respectively, in illicit profits for their funds. 2 

The Government's proof included: (1) the testimo
ny of cooperating witnesses Sandeep ("Sandy") Goyal 
and Hyung Lim, who received tips from insiders at 
Dell and NVIDIA and shared the tips with corrupt 
analysts; (2) the testimony of cooperating witnesses 
Jesse Tortora and Spyridon ("Sam") Adondakis, who 
worked as analysts for Newman and Chiasson, re
spectively, and passed illegal tips to them; (3) the tes
timony of Dell and NVIDIA representatives establish
ing that the information disclosed to the defendants 
was confidential and that insiders breached duties of 
confidentiality in divulging it; (4) e-mails and instant 
messages corroborating the analysts' testimony; 
(5) compliance manuals of the defendants' hedge 
funds, which banned trading on inside information; 
and (6) telephone and trading records showing trades 
executed shortly after the defendants received inside 
tips from their analysts. 

2 Counts Two, Three, Four, and Six through 
Nine were based on trades in Dell securities shortly 
before Dell's May 2008 and August 2008 earnings 
announcements. Counts Five and Ten were based on 
trades in NVIDIA securities shortly before NVIDIA's 
May 2009 earnings announcement. 
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1. 	 The Inside Tips Regarding Dell and 

Newman's and Chiasson's Trades on 

Those Tips 


Between 2007 and May 2009, Rob Ray worked in 
Dell's investor relations department, where he had 
access to Dell's financial information as the company 
consolidated its earnings numbers from its various 
business units each quarter. (Tr. 2759, 2769; 
GX 1657). 3 For eight quarters in a row, Ray disclosed 
Dell's consolidated earnings numbers to Sandy Goyal, 
an analyst at Neuberger Berman, before the infor
mation was released to the public. (Tr. 2769, 2782, 
2804, 2808, 2813; GX 39, 1704A, 1707). Ray provided 
multiple updates each quarter, often during the con
solidation process (i.e., between the close of the quar
ter and the earnings announcement). (Tr. 2769, 2781
82, 2793, 2804, 2808, 2813, 2820; GX 39, 1704A, 
1707). 4 

3 "Tr." refers to the trial transcript; "GX" refers 
to a Government Exhibit introduced at trial; "DX" re
fers to a Defense Exhibit introduced at trial; "New
man Br." and "Chiasson Br." refer to the defendants' 
respective briefs on appeal; "A." refers to the appen
dix filed with those briefs; and "PSR" or "Presentence 
Report" refers to the Presentence Investigation Re
port prepared by the United States Probation Office 
(the "Probation Office") in connection with Chiasson's 
sentencing. 

4 This internal consolidation of financial results 
is often referred to as a "roll-up" of financial infor
mation. 
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Upon receiving this information from Ray, Goyal 
shared it with Tortora, an analyst who worked for 
Newman at Diamondback. (Tr. 136, 144). Tortora, in 
turn, provided the information to Newman and cer
tain other analysts with whom he shared inside in
formation, including Sam Adondakis of Level Global. 
Adondakis passed the tips along to Chiasson. 
(Tr. 159; GX 214). Both Newman and Chiasson trad
ed on the inside information Ray provided about 
Dell's earnings in advance of Dell's earnings an
nouncements in May, August, and November of 2008, 
and earned substantial profits in connection with two 
ofthose quarters. (GX 51, 56, 59, 64). 

Ray was not Goyal's primary contact at Dell for 
legitimate communications; Shep Dunlap, another 
investor relations employee at Dell, had that role. 
(Tr. 1472-73, 1475, 1631; GX 736, 759). Goyal spoke 
to Dunlap during business hours. By contrast, Ray, 
who worked in a cubicle where his criminal conversa
tions could be overheard, provided confidential, inside 
information to Goyal at night and on weekends. 
(GX 26, 27; Tr. 1631). After Ray left Dell's investor 
relations team in May 2009 and joined the company's 
corporate development department, where he had no 
legitimate reason to discuss Dell's performance with 
analysts, he continued to provide inside information 
to Goyal. (GX 27, 1657; Tr. 2867). 

Ray provided precise information concerning key 
portions of Dell's earnings results, including Dell's 
revenues, margins, and operating expenses. (Tr. 150, 
154). For example, in advance of Dell's May 28, 2008 
earnings announcement, Ray disclosed that Dell 
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would report $15.8 billion in revenue and a gross 
margin between 18.5 and 18.6 percent. (See GX 600A 
(notes of a corrupt analyst documenting Ray's tip)). 
Ray provided similarly precise information before 
Dell announced its financial results in August and 
November of 2008. (See GX 214 (August 5, 2008 e
mail from Tortora to Newman reporting that "gm 
[gross margin] looking at 17.5%"), 257 (November 14, 
2008 e-mail from Tortora to Newman relaying 
"rev[enues of] 15.150 [billion], om [operating margin 
of] 6.1 %")). 

The confidential financial information Ray dis
closed to Goyal was also largely accurate. As Tortora 
explained, there were occasions when certain metrics 
were "slightly off," but "the most important thing" 
was that Ray's information "allowed [the coconspira
tors] to accurately predict or project whether earn
ings were going to be materially better or worse than 
market expectations, thus allowing for trading on the 
stock." (Tr. 156). For example, before Dell's May 2008 
earnings announcement, as Dell was consolidating its 
financial information, Ray disclosed that Dell would 
report gross margins between 18.5 and 18.6 percent. 
(See GX 600A). At the time Ray disclosed this infor
mation, it matched Dell's internal numbers. (See 
GX 1712, 1712A at 2 (May 12, 2008 internal Dell re
port showing Generally Accepted Accounting Princi
ples ("GAAP") and non-GAAP gross margins of 18.5 
percent and 18.6 percent, respectively)). 

As another example, in advance of Dell's August 
2008 quarterly announcement, Ray told Goyal that 
Dell would report a gross margin number lower than 
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17.5 percent, well below market expectations; con
sistent with Ray's tip, Dell in fact reported GAAP and 
non-GAAP margins of 17.2 and 17.4 percent, respec
tively. (Tr. 249, 1769; GX 238A at 5, 586A). Although 
Ray's tip that Dell would report revenues of $16.2 bil
lion was slightly below the actual number ($16.4 bil
lion), this discrepancy was insignificant because the 
critical metric that quarter was the gross margin 
number. Because Dell reported gross margins sub
stantially below the prevailing market expectation of 
18.3 percent, the stock price fell by almost 14 percent 
-the largest decline in eight years. (GX 1842, 
30038). 5 Ray similarly provided accurate information 
the following quarter. (See GX 255 (indicating Ray 

5 Newman mischaracterizes an instant message 
exchange between Tortora and Newman at the time 
of the announcement. He asserts that Tortora 
"'freaked'" when he saw Dell reported $16.4 billion in 
revenue. (Newman Br. 13 (quoting A. 2019)). The full 
text of the instant message shows that Tortora 
"freaked when [he] saw [the] 16.4 [billion revenue 
number] ... and stoch go up." (A. 2019 (emphasis 
added)). At the time of the announcement, Newman 
held a large short position in Dell. Following the an
nouncement, Dell's price initially rose (apparently in 
response to the higher than expected revenue num
ber) before falling precipitously based on the margin 
information. When the stock price rose initially, 
Tortora was concerned that the market would not re
act as expected to the margin number. (Tr. 883). 
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told Goyal revenues would be $15.15 billion for the 
quarter ending in October 2008), 1807 (Dell reported 
revenues of $15.162 billion)). 6 

In tipping Goyal, Ray breached his duty of confi
dentiality to Dell. Ray was never authorized to dis
close Dell's nonpublic financial information to outsid
ers. (Tr. 2807). Dell's policies strictly prohibited dis
closure of Dell's confidential information, and Dell's 
unannounced consolidated earnings numbers counted 
among the company's most sensitive information. 
(Tr. 2766-68, 2780-81). Dell allowed only approxi
mately 20 employees to access this information, in
cluding the Chief Executive Officer, the Chief Finan
cial Officer, and certain members of the investor rela
tions team who needed the information to prepare for 
the company's quarterly earnings announcements. 
(Tr. 2800-01, 2815-16). Members of the investor rela
tions team-including Ray-received training on 
Dell's nondisclosure policies and how to answer ques
tions from investors so as to avoid inadvertently dis

6 Newman misinterprets a February 20, 2009 
instant message in which Tortora told Adondakis 
that he had been "dead wrong" on Dell the prior quar
ter, suggesting Tortora meant Ray's information had 
been incorrect. (Newman Br. 14 n.9). Tortora, howev
er, explained that the information was accurate, but 
that the stock market did not react as expected based 
on Dell's results; he further explained that his com
ment about being "dead wrong" referred to his predic
tion of how the market would react. (Tr. 921). 
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closing current quarter earnings data before its pub
lic release. (Tr. 277 4-75, 2823-27, 2973). 7 

In addition to this training on Dell's nondisclosure 
policy, Ray was explicitly warned not to disclose 
Dell's financial results before the company announced 
its earnings in May and August of 2008-the very 
announcements underlying the substantive counts 
charging trades in Dell securities. For example, on 
May 12, 2008, Ray and other members of Dell's inves
tor relations team received an e-mail that contained 
Dell's financial results for the quarter, scheduled to 
be announced later that month. (GX 1712, 1712A; 
Tr. 2186). In the e-mail, Lynn Tyson, who was then 
the head of Dell's investor relations team, warned 
that she would "hunt . . . down" anyone who 
"breath[ed] a peep" of the results. (GX 1712). Not
withstanding this warning, on May 11 and May 15, 
Ray had lengthy telephone conversations with Goyal 
during which he disclosed Dell's confidential earnings 

7 Members of Dell's investor relations team were 
permitted to help analysts with models pertaining to 
Dell's historical financial information, but were pro
hibited from discussing current quarterly financial 
information. (Tr. 2926). Moreover, while Dell's inves
tor relations group sought to target certain institu
tional investors as long-term investors in the compa
ny, Dell strictly prohibited the selective release of 
quarterly earnings information before its public an
nouncement. (Tr. 2777-78, 2784, 2974). 
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numbers. (GX 31, 32, 33, 600A, 1712A at 2).8 Both 
Chiasson and Newman traded on Ray's information 
in advance of Dell's May 2008 earnings announce
ment, reaping over $1 million and $4 million in prof
its, respectively. (GX 51, 56). Chiasson did so on May 
12 and May 16, shortly after Adondakis passed the 
information to him (GX 34, 52), and Newman did so 
on May 16, upon receiving the information from 
Tortora (GX 33, 50). 

Ray received similar warnings not to discuss 
Dell's financial information in advance of the August 
2008 quarterly earnings announcement. On August 8 
-a week after the quarter ended-Ray received an e
mail advising investor relations personnel to be "es
pecially vigilant about not sharing current infor
mation." (GX 1730). Yet at 10:30 p.m. on August 14, 
only hours after receiving the latest roll-up of Dell's 
financial information, Ray had a lengthy telephone 
conversation with Goyal in which he disclosed the in
formation. (GX 26, 1732). Goyal spoke to Tortora the 
next morning, before the market opened; thereafter, 
starting at 10:24 a.m., Newman began to increase his 
short position in Dell stock. (GX 2501; Tr. 1201-09). 

Then, on August 20, Ray and other investor rela
tions personnel received an e-mail stating, "[w]e are 
keeping a tight lid on this"-meaning Dell's earnings 
numbers-"due to our performance in the quarter." 

8 The financial information contained in Gov
ernment Exhibit 1712A was also available on a 
shared network drive to which Ray had access. 
(Tr. 2817, 2843). 
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(GX 1733). Nonetheless, at 9:29 p.m. on August 24, 
Ray had another lengthy telephone conversation with 
Goyal and disclosed confidential information to him. 
(GX 26). The next day, Goyal spoke to Tortora, who 
subsequently told both Newman and Adondakis that 
Dell would miss market expectations on gross mar
gins. (GX 26, 42, 230, 231). Mter receiving this in
formation, both Newman and Chiasson increased 
their short positions in Dell securities. (GX 2501-DA, 
2501-LA). Newman's and Chiasson's trading on the 
Dell tips in advance of the August 28, 2008 earnings 
announcement resulted in approximately $3 million 
and $54 million, respectively, in illegal profits for 
their hedge funds. (GX 59, 64). 

2. 	 The Inside Tips Regarding NVIDIA and 
Newman's and Chiasson's Trades on 
Those Tips 

Like Dell, NVIDIA limited employee access to its 
internal accounting database. Chris Choi, however, 
worked in NVIDIA's finance department and was in
volved in preparing the company's quarterly financial 
statements; he therefore had access to the company's 
earnings numbers before they were publicly an
nounced. (GX 1858A; Tr. 3095-96). NVIDIA's policies 
prohibited disclosure of its "financial results" to out
siders, and Choi signed a confidentiality agreement 
when he began working at NVIDIA. (GX 1953; 
Tr. 3101, 3103). Moreover, Choi was not a member of 
the company's investor relations department, and 
was not authorized to speak to investors. (Tr. 3098
101, 3103). Choi nonetheless repeatedly shared 
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NVIDIA's nonpublic financial information with 
Hyung Lim, a friend he knew from church. 

Over the course of more than two years, Choi 
tipped Lim on numerous occasions, providing multi
ple updates in advance of each quarterly earnings 
announcement. (Tr. 3097-98, 3101-03; GX 1952, 
1959). The information Choi provided was both pre
cise and accurate. For example, on February 9 and 
February 10, 2009-before NVIDIA announced its 
earnings for the quarter ending in January of that 
year-Choi told Lim that quarterly revenues would 
be $481 million, down 46.4 percent from the previous 
quarter, and that GAAP gross margins would be 29.4 
percent. (See GX 806 (e-mail documenting the tip)). 
Consistent with Choi's tip, after the market closed on 
February 10, NVIDIA reported revenues of $481.1 
million (a 46 percent decrease from the prior quarter) 
and a GAAP gross margin number of 29.4 percent. 
(GX 1976).9 As another example, Choi told Lim that, 
for the quarter ending in April 2009, NVIDIA would 
report revenues of "around $668 million" and gross 
margins of 30 percent. (See GX 820 (e-mail reflecting 
Choi's tip)). Consistent with this tip, NVIDIA later 
reported revenues of $664.2 million and non-GAAP 
gross margins of 30.6 percent. (GX 1979A). 

9 The information Choi provided as to the non
GAAP gross margin number was incorrect, although 
it appeared that the error was in calculating the non
GAAP gross margins based on (accurate) information 
Choi provided about an inventory charge. (Tr. 490, 
997-98). 
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NVIDIA did not sanction such disclosures. Not on
ly did the company prohibit employees like Choi from 
divulging nonpublic financial information to outsid
ers, but, as a corrupt analyst wrote in an e-mail to 
Tortora in February 2009, the head of NVIDIA's in
vestor relations group "had a firm policy about not 
calling back even in the last month of [the] quarter." 
(GX 803; Tr. 493-94). 

After receiving this inside information from Choi, 
Lim passed it on to his friend Danny Kuo, who 
worked as an analyst at an investment company in 
California. (Tr. 3039). Kuo, in turn, shared the infor
mation with his boss and other corrupt analysts, in
cluding Tortora and Adondakis. (GX 804, 818). Both 
Newman and Chiasson traded on the information 
ahead of NVIDIA's May 7, 2009 earnings announce
ment, earning over $73,000 and $10 million, respec
tively. (GX 71, 73). 

3. 	 The Benefits Ray and Choi Received for 
Disclosing Inside Information 

Ray and Choi each disclosed inside information for 
personal benefit. In exchange for providing material, 
nonpublic information about Dell to Goyal, Ray re
ceived career advice and assistance from Goyal. 10 Af

10 Goyal told Ray that he worked in the research 
department at Neuberger Berman, writing research 
reports that formed the basis of stock recommenda
tions Goyal sent to the firm's portfolio managers. 
(Tr. 1424, 1643). While Goyal did not tell Ray that he 
was trading on the information or sharing it with an
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ter attending business school with Ray, Goyal worked 
at Dell before becoming a Wall Street analyst. 
(Tr. 1390). Ray wanted to follow in Goyal's path. 
(Tr. 1396-1403; see GX 700 (Ray stating, "I wanted to 
call and chat with you sometime and get some feed
back about your experience so far when you have a 
little time. As you know, I am extremely interested in 
the equity research area and it will be great to get 
some perspective from you."), 705 (Ray thanking 
Goyal for career advice, attaching his resume, and 
stating, "Since you have successfully made the transi
tion from Dell to investment management, I would 
love to hear your feedback on my resume only if/when 
you have some time")). In September 2007, Ray told 
Goyal that he was "still desperately looking to break 
into the buy/sell side." (GX 708). Goyal immediately 
responded that he had "put in a good word" for Ray 
with a buy-side person with whom Goyal was having 
lunch at the time. (GX 708). Over the next two years, 
Goyal continued to advise Ray on a range of topics, 
from discussing an examination that is required in 
order to become a financial analyst to editing Ray's 
resume and sending it to a Wall Street recruiter. 
(Tr. 1396-1403; GX 703, 705, 710, 715, 719, 719B, 
720, 733). 

At critical points in 2008, Ray and Goyal ex
changed earnings numbers for career advice in the 

yone outside Neuberger, the timing of Goyal's inquir
ies, with repeated updates during Dell's consolidation 
process, made apparent that Goyal sought to profit 
from the information before it became public. 
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very same conversation. For example, on August 14, 
2008, two weeks before Dell's earnings announce
ment, Ray received by e-mail the "final" internal con
solidation of Dell's earnings numbers. (GX 1732). 
That evening, Goyal sent an e-mail to Ray containing 
an investment pitch for Ray to use in connection with 
job interviews. (GX 734; Tr. 1461). A few hours later, 
Ray and Goyal had a lengthy telephone conversation 
during which Ray tipped Goyal. (GX 39). The next 
day, Goyal contacted Tortora, who passed Dell's earn
ings information along to Newman and Adondakis. 
(Tr. 266-70, 1203-07). Both Newman and Chiasson 
subsequently traded on the information the day they 
received it. 

Ray and Goyal were also friends. The men had 
known each other for years. (Tr. 1469-70). They knew 
each other's wives, talked about going on family vaca
tions together, and spoke frequently on the telephone, 
late at night, often for lengthy periods of time. 
(Tr. 1469-70). 

Choi provided NVIDIA's earnings numbers to his 
friend Lim in advance of each quarterly earnings an
nouncement in 2009. (Tr. 3082-83). Lim described 
Choi as a "family friend"; they had attended the same 
church, had lunches together, and had participated in 
"occasional other church activities" since 2002. 
(Tr. 3032-33). Lim told Choi that he traded NVIDIA 
stock, and at times solicited Choi's view on whether 
trading in the stock would be profitable. (Tr. 3044, 
3083). Lim sought NVIDIA's earnings information 
from Choi following a request for inside information 
from Lim's friend Kuo, who Lim knew wanted to exe
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cute trades based on the information. (Tr. 3033). Kuo 
gave Lim a total of $15,000 in cash and various valu
able items in return for the information. (Tr. 3010, 
3039, 3042). 

4. 	 Newman and Chiasson Knew the Dell and 
NVIDIA Tips Came from Insiders in Breach 
of a Duty of Confidentiality 

a. 	 Newman's Knowledge of the 
Breaches 

Newman knew that the information Tortora gave 
him concerning Dell and NVIDIA came from company 
insiders who disclosed the information in breach of 
their duties to keep it confidential, and not for any 
legitimate corporate purpose. Tortora told Newman 
the Dell tips came from a Dell employee. (Tr. 160-61). 
Tortora gave Newman the Dell tips he received from 
Goyal "verbatim," including references to Dell's "roll
up" of its financial numbers. (Tr. 160). As discussed, 
those tips were specific, provided shortly before quar
terly announcements, and materially different from 
market expectations. For example, on August 5, 2008, 
just four days after the quarter had closed, Tortora 
informed Newman that the "Q finished on fri, num
bers still coming in," but that Goyal had reported, 
"gm looking at 17.5% vs street at 18.3%, however 
could go higher as things get rolled up." (GX 214; see 
also GX 287 (Newman writing to Tortora, "hey when 
u th[in]k sandy [Goyal] checks in," and Tortora re
sponding, "most likely next week as close [of the 
quarter] today, but let me ask him today"), 296 
(Tortora forwarding e-mail to Newman in which Goy
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al wrote to Tortora, "waiting for qtr to end or come 
closer so that numbers more firm")). 

The timing and frequency of the Dell updates
coming multiple times between the close of the quar
ter and the earnings announcements-as well as the 
specificity of the information demonstrated that an 
insider disclosed the information in breach of duty 
and for an improper purpose. Only a company insider 
with access to earnings numbers as they were being 
consolidated for a quarterly announcement could pro
vide such disclosures. Moreover, Newman was keenly 
interested in Goyal's tips, at times pestering Tortora 
to obtain updates from Goyal shortly before Dell's 
earnings announcement. (See, e.g., GX 228 (e-mail 
dated August 25, 2008, from Newman to Tortora ask
ing, "U think we get one more dell update before [the 
earnings report is released on] thurs?"), 287 (instant 
message dated May 1, 2009, in which Newman asked 
Tortora, "hey when u thk sandy checks in?")). 

Moreover, Newman knew that Goyal communicat
ed with this particular Dell contact at night and on 
the weekend, rather than during the work day. When 
Newman asked Tortora in late October 2008 to con
firm whether Dell would be issuing a mid-quarter 
update, Tortora responded that he had "spoke[n] to 
[Goyal]," who was "putting in a call to [his] main con
tact," but that Goyal "usually wont hear back from 
him til evening as calls him outside of work." 
(GX 322; see also GX 197 (in an e-mail chain forward
ed to Newman, Tortora asked Goyal for "anything 
new on dell," and Goyal responded that he was not 
able to reach his contact over the weekend), 242 
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(Tortora telling Newman that Goyal "spoke to his guy 
[at Dell] over weekend")). 

That Newman authorized $175,000 in secret pay
ments to Goyal through a sham consulting arrange
ment with Goyal's wife further demonstrated that 
Newman knew he was improperly obtaining material, 
nonpublic information regarding Dell. (GX 750-54, 
775A, 776, 780A, 781A, 2269, 2270; Tr. 1353). Indeed, 
Newman agreed to award Goyal a $100,000 bonus at 
the end of 2008, explaining to Tortora that Goyal 
"helped us most." (GX 790). Newman would have had 
no reason to pay Goyal such a large sum if Goyal's 
contact at Dell had been authorized to disclose that 
information to investors. 

As for NVIDIA, Newman received multiple up
dates on the company's earnings numbers shortly be
fore three quarterly announcements in 2009. In the 
quarter before Newman made the illicit trade 
charged in Count Five, Tortora forwarded Newman 
an e-mail from Kuo containing NVIDIA's earnings 
numbers, including its revenue and gross margin da
ta. (GX 805). In the e-mail, Kuo was explicit about 
the fact that the information was from "an accounting 
manager at NVDA," and that Kuo had received it 
"through a friend." (GX 805). The e-mail provided 
precise numbers and described an inventory charge, 
which information could have come only from a 
NVIDIA insider with access to the company's confi
dential financial data. The revenue and GAAP gross 
margin numbers proved to be accurate, as Tortora 
reminded Newman before Newman decided to trade 
on another tip the insider provided in advance of 
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NVIDIA's May 2009 earnings announcement. (See 
GX 809, 815; see also GX 806 (Tortora writing that 
Kuo's source had "nailed rev and gaap gm to the dec
imal")). The e-mails in which Kuo shared Choi's tips 
-all of which Tortora forwarded to Newman-also 
reflected the internal consolidation process that only 
an insider with access to the company's financial 
numbers could know. (See, e.g., GX 819 ("April quar
ter GM tracking to 30% ... He won't know about the 
amount of inventory reserve charge, if any, until the 
end of the quarter"), 820 (providing "NVDA checks 
over the weekend, after the close of quarter"), 838 
("NVDA checks-final read before the print")). 

The pattern and timing of Newman's trades con
firmed that Newman understood he had access to 
material, nonpublic information. Knowing that the 
information about Dell's earnings came from corpo
rate insiders and was inconsistent with market ex
pectations, Newman made large investments in Dell 
securities based on the inside information. Before 
Newman received the Dell tips in 2008, he rarely, if 
ever, held a position in Dell securities at the time of 
its quarterly earnings announcements. Throughout 
2008, however, as Goyal provided accurate infor
mation in advance of Dell's quarterly announce
ments, Newman made increasingly large investments 
in Dell securities. (GX 50 (450,000 shares as of May 
29, 2008), 58 (800,000 shares short as of August 28, 
2008), 67 (1.6 million shares as of November 20, 
2008), 2501). In advance of Dell's August 2008 earn
ings announcement, Newman took the largest short 
position he had ever taken in a single stock during 
his time at Diamondback. (Tr. 3551-55; GX 8529A). 
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Not only did Newman take large positions based 
on material, nonpublic information, but he also fre
quently traded within minutes of obtaining inside in
formation on Dell and NVIDIA. For example, in ad
vance of NVIDIA's May 2009 earnings announce
ment, Tortora forwarded to Newman Kuo's tip that 
gross margins would be 30 percent-significantly be
low the consensus expectation of 35 percent. 
(GX 818). Commenting that the gross margin number 
was "ugly," Newman asked whether Kuo was "good 
on gm." (GX 818). Tortora immediately confirmed 
that Kuo's source had "[n]ailed everything including 
gm last q." (GX 818). Two minutes later, Newman 
shorted NVIDIA's stock. (GX 2501). Newman similar
ly traded in Dell securities nearly immediately after 
receiving Dell tips in May and August of 2008. 
(GX 33, 50, 2501, 2501-DA). 

b. 	 Chiasson's Knowledge of the 
Breaches 

Like Newman, Chiasson knew that his analyst, 
Adondakis, was providing him with nonpublic infor
mation that corporate insiders had improperly dis
closed. Around May 2008, Adondakis learned that 
Tortora had access to an insider at Dell. (Tr. 1705, 
1710). Tortora shared with Adondakis the inside in
formation he got from his Dell source, and Adondakis 
passed the tips along to Chiasson, telling him that 
they came from a company insider. (Tr. 1708 (Adon
dakis testifying that he explained to Chiasson that 
Goyal used to work at Dell, obtained information 
from "someone within Dell," and provided the infor
mation to Tortora)). 
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Chiasson acted immediately upon receiving inside 
tips on Dell from Adondakis, demonstrating that he 
knew the tips were reliable. Upon receiving positive 
inside information on Dell in early May 2008, Chias
son closed out a short position in the stock and start
ed to build a long position. (Tr. 1712-15; GX 53, 402). 
After receiving an update from Tortora on May 12, 
Adondakis called Chiasson to share the information. 
(GX 31). That same day, Chiasson discussed the pric
ing of Dell call options with a Level Global trader, 
and purchased 3,500 such options. (GX 406, 2501).11 
The following day, as Chiasson accumulated Dell se
curities, the trader informed Adondakis by e-mail 
that Chiasson "said he was waiting on one check from 
you on DELL . . . before buying much more." 
(GX 411). Three days later, on May 16, Adondakis re
ceived another update from Tortora; within 20 
minutes, Chiasson purchased 750,000 shares of Dell 
stock. (GX 34, 2501). Based on the inside Dell tips 
Chiasson received in May 2008, Level Global reaped 
over $4 million in illicit profits following Dell's May 
29, 2008 quarterly earnings announcement. (GX 56). 

11 A call option gives the holder the right to buy a 
certain number of shares at a specified price by a cer
tain date. Consistent with the positive tip Adondakis 
received in advance of Dell's May 29, 2008 earnings 
announcement, Chiasson's purchase of such options 
allowed him to take advantage of an increase in Dell's 
stock price following the announcement. 
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In July and August of 2008, leading up to Dell's 
quarterly earnings announcement on August 28, 
Adondakis passed numerous tips on Dell to Chiasson. 
Recognizing the reliability of the information the Dell 
insider had provided the previous quarter, Chiasson 
initiated a short position immediately after learning 
in early July that Dell would likely miss market ex
pectations on gross margins, and steadily built the 
position as the earnings announcement approached 
and he received additional updates from Adondakis 
confirming that gross margins would be below expec
tations. (Tr. 1736-42, 1749; GX 60, 319, 446, 584). On 
August 14, for example, Ray received by e-mail Dell's 
consolidated financial results for the quarter and 
shared the information with Goyal that evening; 
Goyal subsequently spoke to Tortora, who passed the 
information along to Adondakis on August 18. 
(GX 40, 1732). At the time, Adondakis was attending 
a conference in California with Chiasson and another 
Level Global employee. During the flight there, 
Adondakis had told Chiasson that he expected to re
ceive through Goyal's contact the final "roll-up" of 
Dell's financial results before the company's quarterly 
announcement. (Tr. 1792). The very same day Adon
dakis received this tip, Chiasson instructed his trader 
to sell short additional Dell shares. (GX 469). 

Then, a few days before the announcement, 
Chiasson sent an e-mail to Adondakis asking whether 
there had been "any chatter over the weekend" on 
Dell. (GX 505). On August 27, after receiving another 
update from Tortora, Adondakis convened a confer
ence call with Chiasson and two other men, including 
David Ganek (Chiasson's co-founder of Level Global). 
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(Tr. 1804-05; GX 523). During this call, Adondakis 
shared the update Tortora had given him on gross 
margins and other financial data, and Ganek in
structed a trader to increase the firm's short position 
in Dell. (Tr. 1804, 1807-08; GX 528, 2501). 12 Based on 
the inside tips on Dell, Level Global ultimately 
amassed a huge short position in advance of Dell's 
August 28, 2008 earnings announcement, earning 
nearly $54 million in illegal profits when it liquidated 
the position after the earnings announcement. 
(GX 62, 64). This was the second largest short posi
tion the firm had ever taken. (DX 39). 

A series of e-mail and instant message exchanges 
between Chiasson and a friend at another hedge 
fund, Jeremy Yuster, demonstrated that Chiasson 
understood that only a Dell insider without authori
zation to disclose earnings information would have 
divulged Dell's gross margin numbers in advance of a 
quarterly announcement. After receiving a Dell up
date from Adondakis in August 2008 a few days after 
the quarter had ended, Chiasson reported to Yuster 

12 Ganek was aware that Adondakis received 
nonpublic information from a Dell insider during the 
consolidation process. On August 8, 2008, Ganek 
asked a Level Global trader whether Adondakis had 
heard "from his dell contact." (GX 438). The trader 
responded, "initial check was neg earlier in the week, 
next one is later next week I believe (not sure of exact 
timing), then one more right before the q[uarter]." 
(GX 438). 
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that he had "checks on gm [gross margin for Dell] this 
qtr [quarter]" indicating that gross margins would 
not be good, and that Chiasson was waiting for the 
"final read." (GX 448). In response to Yuster's ques
tion as to how Chiasson could have "checks on gm%," 
Chiasson wrote, "Not your concern. I just do." 
(GX 448). Subsequently, on August 18, after Chiasson 
received the "final" update from Adondakis, Chiasson 
confirmed the numbers with Yuster: "Gm 17.4-17.7." 

· (GX 476). When Yuster questioned whether that was 
possible, Chiasson responded, "My view on gm more 
convicted than [yours]." (GX 477).13 

As for the NVIDIA tips, Adondakis told Chiasson 
that he got the information from a friend of Tortora's 
who, in turn, got it from a friend from church. 
(Tr. 1878). 14 As with Dell, Adondakis obtained and 

13 The day after Dell's quarterly announcement, a 
Level Global employee wrote to Chiasson that "we 
had that [Dell trade] nailed on conviction." (GX 549). 
Chiasson responded that, as to Dell, they had "1 guy 
used for 2 qtrs [quarters]," that is, he explained that 
a single Dell insider had provided tips for two succes
sive quarters. (GX 549). Chiasson told yet another 
Level Global employee that the trade had been based 
on Adondakis's tips. (See GX 542 (in response to con
gratulations on the trade, Chiasson wrote, "Hit sam. 
Had a good read")). 

14 Adondakis referred to the source as a "NVIDIA 
contact," which, based on Adondakis's course of deal
ings with Chiasson, meant a company insider. 
(Tr. 1879). In this regard, Adondakis obtained inside 
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provided to Chiasson multiple updates on NVIDIA's 
earnings shortly before the company's quarterly an
nouncement in May 2009. (GX 45-47). In an e-mail 
exchange between Chiasson and Ganek in late April, 
Chiasson stated that Adondakis expected he would 
"get a firmer read shortly" with respect to the prelim
inary gross margin number Adondakis had received 
immediately before the end of the quarter. (GX 907). 
Adondakis received an updated "check" approximate
ly one week later, indicating that NVIDIA's gross 
margins would not meet market expectations. 
(GX 927). Such tips could have come only from an in
sider. 

Chiasson's conduct upon receiving the inside tips 
on NVIDIA from Adondakis showed that he knew the 
information was reliable. When Chiasson received a 
negative NVIDIA tip from Adondakis on April 27, 
2009-ten days before the company announced its 
earnings-Chiasson held a long position in NVIDIA 
stock. (GX 920, 2501-LB). Chiasson immediately 
closed out the long position; after receiving an update 
on May 4, Chiasson caused Level Global to take a 

information about other technology companies either 
from friends of his who had friends at the companies 
or through expert-networking firms. (See, e.g., 
GX 1618 (Chiasson, in an instant message, asking if 
Adondakis had established any "GOOD [] CONTAX" 
at a particular company through an expert network
ing firm, and Adondakis responding that he had "no 
mole in the organization yet"); Tr. 1678-91 (discuss
ing contacts at Intel in 2007)). 
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large short position in NVIDIA stock. (GX 2501). The 
short trade resulted in over $10 million in illicit gains 
when NVIDIA announced its earnings data on May 7. 
(GX 73). 

Chiasson's efforts to conceal the true bases for the 
Dell and NVIDIA trades from Level Global's official 
reports further demonstrated that Chiasson knew he 
had received inside information that had been im
properly disclosed. Level Global had an internal re
porting system in which employees were supposed to 
record the basis for trades in order to provide trans
parency to investors. More than a month after Chias
son began shorting Dell stock based on the confiden
tial information he obtained from the Dell insider, 
Chiasson directed Adondakis to create a bogus re
search report that did not include any information 
about the Dell contact as the basis for the trades. 
(Tr. 1785). He similarly instructed Adondakis to cre
ate a sham report for the NVIDIA trade in 2009 that 
omitted reference to the inside source. (GX 928 (e
mail in which Chiasson told Adondakis to create a 
"Hi level trading template" for the NVIDIA trade)). 

B. The Defense Case and the Verdict 

Both defendants offered numerous documents 
during the cross-examination of Government wit
nesses. Additionally, Newman presented expert tes
timony concerning the size of the charged Dell and 
NVIDIA trades in comparison to the remainder of his 
portfolio. The defendants also called the case agent 
and questioned him about various consensually rec
orded telephone calls made at the direction of law en
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forcement officers, as well as prior statements by the 
cooperating witnesses. (Tr. 3447-585). 

Through their cross-examination of Government 
witnesses, the defendants sought to establish that 
Dell's investor relations personnel "leaked" earnings 
data that was similar to the information Ray dis
closed. The evidence, however, belied that claim. 
Tortora testified that Lynn Tyson-Dell's head of in
vestor relations at the time-never gave him the kind 
of detailed information concerning revenue and gross 
margins that he received from Goyal. (Tr. 342). In 
stark contrast to the specific gross margin and reve
nue numbers Ray disclosed, other members of Dell's 
investor relations team were willing to provide only 
general sentiments about Dell's business, such as 
"sound[ing] fairly confident on [gross margin] and 
[operating margin]." (DX 952). 15 As Tortora ex

15 The defendants claim-incorrectly-that De
fense Exhibit 952 (an e-mail from Tortora to Newman 
recounting the substance of a telephone call with a 
Dell representative) is an example of Dell comment
ing on "soon-to-be-released industry data that would 
show poor results for Dell." (Newman Br. 19; Chias
son Br. 15). In fact, what Tortora reported in this e
mail was that Dell stated industry data would show 
"poor calendar q4 results due to sep to oct demand 
drop off." (DX 952 (emphasis added)). As Tortora ex
plained, at the time of this call-on December 15, 
2008-Dell had already publicly released its earnings 
information for September and October on November 
20, 2008. (Tr. 595-96). As a Dell representative testi
fied at trial, Dell investor relations personnel were 
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plained, investor relations personnel and company 
management tended to comment only on the long- 
term view; unlike the tips regarding nonpublic finan
cial data that Ray provided, this information could 
not be exploited to execute profitable trades around 
quarterly announcements. (Tr. 582-84). 

The defendants attempted to demonstrate that 
Dell leaked current quarter earnings information by 
pointing to an April 2009 investor lunch with Lynn 
Tyson that Goyal attended. (See DX 994 (e-mail 
summarizing the discussion)). Newman distorts the 
record, however, by claiming that Tyson "told [the 
group of analysts] that Dell's normalized gross mar
gin would be 18% for the current quarter." (Newman 
Br. 19 (emphasis added)). In fact, Goyal reported in 
the e-mail that Tyson "implied that normalized GM 
[gross margin] is near 18% levels." (DX 994 (empha
sis added)). Goyal explained at trial that the com
ment was a conclusion he reached based on Tyson's 
comments and body language, and that the word 
"normalized" referred not to the current quarter, but 
to a longer-term outlook. (Tr. 1509, 1632).16 

trained to know what information was public or non
public, so they would not reveal nonpublic infor
mation before a quarterly announcement. (Tr. 2765, 
2774). 

16 Newman also asserts that Dell leaked financial 
information by providing unit sales data to industry 
research services. (Newman Br. 20). This claim has 
no basis. These research services signed confidentiali
ty agreements with Dell and released their reports to 
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The defendants' claim that Dell leaked its finan
cial results in advance of earnings announcements 
was most powerfully undermined at trial by the fact 
that Dell's August 2008 announcement of its negative 
gross margin numbers shocked the market, resulting 
in a single-day decline in Dell's stock price of nearly 
14 percent. (GX 1842, 30038). Throughout August 
2008, analysts expected that Dell would report a 
gross margin number of 18.3 percent. (GX 30038). As 
of early August, however, Dell's internal numbers
which Ray disclosed to Goyal-showed that Dell 
would report gross margins substantially below ex
pectations. (GX 214). If Dell in fact leaked its finan
cial performance data, market expectations would 
have adjusted accordingly and, more importantly, the 
price of Dell's stock would not have dropped dramati
cally immediately following the announcement. 17 

the entire market. (Tr. 2888-89). Moreover, Dell's 
unit sale numbers were not nearly as helpful indica
tors of stock price movements around quarterly earn
ings announcements as the information Ray provid
ed. (Tr. 321). 

17 In their appeal briefs, the defendants also rely 
on a handful of e-mails from the October 2008 quar
ter that contain blatant hearsay. (Newman Br. 18 
(third bullet point, citing DX 798), 19 (first, second, 
and fourth bullet points, citing DX 866, 900, 957); 
Chiasson Br. 15-16). One such e-mail stated, 
"[a]pparently DELL IR saying offline that they will 
miss Oct est[timates] 'by a country mile.'" (A. 2387; 
DX 798). The author of this e-mail did not testify, and 
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Contrary to the evidence adduced at trial, the de
fendants also sought to show that NVIDIA leaked to 
analysts information concerning its financial perfor
mance. They pointed to a report of a meeting Adon
dakis had with the head of NVIDIA's investor rela
tions department on March 27, 2009, in which Adon
dakis commented that the department head "did not 
flinch" when asked about a sell-side analyst's predic
tions for NVIDIA's revenue. (A. 2419; Chiasson 
Br. 16). In that report, Adondakis recommended that 
Chiasson continue to build a long position in NVIDIA 
stock, believing (incorrectly) that gross margins 
would be "flattish." (A. 2421). When Adondakis re
ceived an inside tip from Kuo a month later indicat

there was no non-hearsay evidence that anyone on 
Dell's investor relations team actually made this 
statement. Another e-mail attributed a disclosure 
about Dell's earnings to Lynn Tyson, but, again, there 
was no non-hearsay evidence that she made any such 
disclosure. (DX 866). The District Court sustained the 
Government's objection that these exhibits were not 
admissible for their truth. (Tr. 474-75). Indeed, even 
Newman's counsel acknowledged that he was "not go
ing to say [Investor Relations] actually did it," that is, 
leaked the information. (Tr. 475). Instead, the Court 
admitted the e-mails merely to show that Newman 
was told certain information came from investor rela
tions. (Tr. 474-75). The defendants thus should not be 
permitted to use these documents for their truth on 
appeal. 
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ing worse than expected gross margins, however, 
Adondakis immediately told Chiasson to reverse 
course and short the stock, which Chiasson did, ulti
mately netting more than $10 million on the trade. 
(GX 73, 816, 900). 

On December 17, 2012, the jury returned its ver
dict, rejecting these defenses and finding Newman 
and Chiasson guilty on each of the counts in which 
they were charged. 

C. The Sentencings 

On May 2, 2013, the District Court sentenced 
Newman principally to an aggregate term of 54 
months' imprisonment. On May 13, 2013, the Court 
sentenced Chiasson principally to an aggregate term 
of 78 months' imprisonment. 

ARGUMENT 

POINT I 

The Jury Instructions Were Correct 

Newman and Chiasson challenge three aspects of 
the jury instructions. Both defendants contend that 
the District Court should have instructed the jury 
that the Government was required to prove the de
fendants knew an insider disclosed information for a 
personal benefit. (Newman Br. 30-40; Chiasson 
Br. 21-52). Additionally, Newman argues that there 
was no factual predicate for a conscious avoidance in
struction (Newman Br. 42-45), and that the Court 
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erred in defining "nonpublic" information (Newman 
Br. 45-46). Each of these claims is unavailing.Is 

A. Applicable Law 

This Court reviews jury instructions de novo. 
United States v. Moran-Toala, 726 F.3d 334, 344 (2d 
Cir. 2013). A defendant challenging a jury instruction 
must establish both that he requested a charge that 
"accurately represented the law in every respect" and 

IS In a footnote, Newman states that "[t]he dis
trict court's refusal to give jury instructions as re
quested by the defense stands in marked contrast to 
its willingness to interject itself into witness exami
nations, which ultimately inured to the benefit of the 
government." (Newman Br. 42 n.23). This suggestion 
of bias is utterly lacking in basis, as demonstrated by 
the two examples upon which Newman relies. In an 
effort to blur the line between permissible immaterial 
statements and illegal tips, Newman's counsel asked 
Dell's corporate representative if the Chief Executive 
Officer could make "positive" comments before an 
earnings release; the Government objected to this 
vague question, and the Court properly sought to 
clarify it. (Tr. 2949). Subsequently, Newman's coun
sel incorrectly suggested to the jury, through his 
questioning of cooperating witness Hyung Lim, that 
the Government was required to prove that Lim 
knew Newman. In these circumstances, the Court's 
instruction clarifying the law of conspiracy was ap
propriate. (Tr. 3051-52). Newman's claim of unfair
ness is thus unfounded. 
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that the charge delivered was erroneous and caused 
him prejudice. United States v. Wilherson, 361 F.3d 
717, 732 (2d Cir. 2004). In considering whether there 
has been error, the reviewing court should consider 
the charge as a whole to determine if the jury was ac
curately advised as to the applicable law. See United 
States v. Mitchell, 328 F.3d 77, 82 (2d Cir. 2003). 
Moreover, a district court has "discretion to deter
mine what language to use in instructing the jury as 
long as it adequately states the law," United States v. 
Alhins, 925 F.2d 541, 550 (2d Cir. 1991), and a de
fendant "cannot dictate the precise language of the 
charge," United States v. Han, 230 F.3d 560, 565 (2d 
Cir. 2000). Thus, if "the substance of a defendant's 
request[ed instruction] is given by the court in its 
own language, the defendant has no cause to com
plain." Id. (internal quotations omitted). 

An instructional error should be disregarded if the 
error is harmless. See Fed. R. Crim. P. 52(a) ("[a]ny 
error ... which does not affect substantial rights 
shall be disregarded"); United States v. Botti, 711 
F.3d 299, 308 (2d Cir. 2013). Such an error is harm
less "if it is clear beyond a reasonable doubt that a 
rational jury would have found the defendant guilty 
absent the error." United States v. Botti, 711 F.3d at 
308 (internal citations and quotation marks omitted). 
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B. 	 Discussion 

1. 	 The Instruction on the Defendants' 
Knowledge of the Insiders' Breaches Was 
Correct 

Newman and Chiasson each argue that the Dis
trict Court erred in instructing the jury that it need 
find only that the defendants knew insiders disclosed 
material, nonpublic information in violation of a duty 
of confidentiality. They contend that the Court should 
have instructed the jury that the Government was 
also required to prove that they knew the insiders did 
so for some personal benefit. (Newman Br. 30-42; 
Chiasson Br. 20-52). They are mistaken. Neither the 
Supreme Court nor this Court has ever required the 
Government to establish such know ledge on the part 
of a tippee. Moreover, because the securities fraud 
statute's mens rea provision does not expressly apply 
to the benefit requirement (which requirement does 
not appear in the statute itself), the Government was 
required to prove knowledge of enough facts to dis
tinguish conduct that is likely culpable from conduct 
that is entirely innocent. Establishing that the de
fendants traded on material, nonpublic information 
they knew insiders had disclosed in violation of a du
ty of confidentiality satisfied this requirement. 

In any event, any instructional error was harm
less. Having found that the defendants knew insiders 
disclosed inside information in breach of a duty (and 
not for any legitimate corporate purpose), the jury 
further would have concluded that the defendants in
ferred from the circumstances that the insiders did so 
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in return for some benefit. The defendants' claim 
should therefore be rejected. 

a. Relevant Facts 

During the charge conference, Newman's and 
Chiasson's counsel urged the District Court to in
struct the jury that, in order to convict, it must find 
that the defendants knew an insider disclosed inside 
information for a personal benefit. (Tr. 3594-605). 
The Court disagreed, finding that, in SEC v. Obus, 
693 F.3d 276 (2d Cir. 2012), this Court had made 
clear that the Government need prove only that "the 
tip[p]ee knew or had reason to know that the tip[p]ee 
improperly obtained the information ... through the 
tipper's breach." (Tr. 3604). 

The District Court subsequently instructed the ju
ry, in pertinent part, that in order to establish that 
the defendants were guilty of insider trading, the 
Government had to prove that (1) the tippers had a 
"fiduciary duty or other relationship of trust and con
fidence" with their employers such that they were 
"entrusted with material, nonpublic information with 
the reasonable expectation that they would keep it 
confidential and not use it for personal benefit" 
(Tr. 4029); (2) the tippers intentionally breached that 
duty by "disclosing material, nonpublic information 
for their own benefit" (Tr. 4030); (3) the tippers re
ceived a personal benefit from the tips (Tr. 4032-33); 
(4) the defendant tippees knew the inside information 
was disclosed by the insiders in breach of a duty of 
trust and confidence (Tr. 4033); and (5) the defendant 
tippees participated in the insider trading scheme 
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knowingly, willfully, and with specific intent to de
fraud (Tr. 4036). Specifically, the Court gave the fol
lowing instructions on the tippers' intent and the per
sonal benefit requirement: 

Now, if you find that Mr. Ray and Mr. 
Choi had a fiduciary or other relation
ship of trust and confidence with their 
employers, then you must next consider 
whether the government has proven be
yond a reasonable doubt that they inten
tionally breached that duty of trust and 
confidence by disclosing material, non
public information for their own benefit. 

(Tr. 4030).19 

As to the defendant tippees, the District Court in
structed the jury as follows: 

To meet its burden, the government 
must also prove beyond a reasonable 
doubt that the Defendant you are con
sidering knew that the material nonpub
lic information had been disclosed by the 
insider in breach of a duty of trust and 
confidence. The mere receipt of material, 
nonpublic information by a Defendant, 
and even trading on that information, is 
not sufficient; he must have known that 

19 The District Court defined "benefit" to include 
intangible benefits such as "maintaining a business 
contact" or "making a gift of confidential information 
to a trading relative or friend." (Tr. 4032-33). 
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it was originally disclosed by the insider 
in violation of a duty of confidentiality. 

(Tr. 4033). The Court further instructed the jury that 
the Government was required to prove that the de
fendants "participated in . . . the insider trading 
scheme ... knowingly, willfully, and with intent to 
defraud," that is, that the defendants knew "of the 
fraudulent nature of the scheme and acted with the 
intent that it succeed." (Tr. 4036-37). In doing so, the 
Court cautioned that: 

It is not a willful deceptive device in con
travention of the federal securities laws 
for a person to use his superior financial 
or expert analysis or his educated guess
es or predictions or his past practice or 
experience to determine which securities 
to buy or sell. Nor is it a deceptive device 
in contravention of the federal securities 
laws for a person to buy or sell securities 
based on public information or on tips 
where he does not know that the infor
mation had been disclosed in violation of 
a duty of confidence, or where the infor
mation is obtained from permissible 
sources. 

(Tr. 4036-37). 
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b. 	 Discussion 

i. 	 Tippee Liability Does Not 
Require Knowledge of a 
Personal Benefit 

The question on this appeal is not whether tippees 
are prohibited from trading on material, nonpublic 
information they receive from company insiders. 
Nothing in the District Court's instructions would 
have permitted a conviction on that theory. Rather, 
as the jury found, both defendants traded on materi
al, nonpublic information the defendants knew insid
ers had disclosed in violation of a duty to keep the in
formation confidential. The narrow question present
ed here is whether the Government had to prove the 
defendants knew the insiders had disclosed the in
formation not only in breach of a duty, but also for a 
personal benefit. Neither the Supreme Court nor any 
Court of Appeals has ever required such proof. 

The Supreme Court addressed tippee liability in 
insider trading cases-and established the require
ment that an insider-tipper is guilty of insider trad
ing only if he disclosed confidential information to an 
outsider for a personal benefit-in Dirhs v. SEC, 463 
U.S. 646 (1983). Dirks was a first-level tippee who 
received information from an insider suggesting that 
management was committing fraud. Dirhs v. SEC, 
463 U.S. at 649. The tipper had notified various regu
latory agencies of the fraud, but they failed to act; ac
cordingly, he urged Dirks to verify the fraud and dis
close it publicly. Id. Dirks conducted an investigation, 
and unsuccessfully sought to persuade a newspaper 
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to publish the allegations. Id. Although Dirks did not 
trade in the company's stock, he discussed his find
ings with clients and investors, some of whom did so. 
Id. 

In finding that Dirks was not liable for insider 
trading, the Supreme Court held that tippees assume 
an insider's duty to the company's shareholders to 
disclose or abstain from trading in the company's 
stock if the inside information "has been made avail
able to them improperly." Id. at 660 (emphasis in 
original). In discussing the "improper" receipt of in
side information, the Supreme Court did not adopt 
the position advocated by Newman and Chiasson, 
namely, that a tippee must know the tipper benefit
ted from the tip. Rather, notwithstanding its holding 
that a tipper must benefit from a disclosure in order 
to be liable for insider trading, id. at 662, the Su
preme Court did not explicitly require that a tippee 
know about this benefit. Instead, the Court required 
only that the tippee know the tipper disclosed infor
mation in breach of a duty. Id. at 660. As the Court 
stated: 

[A] tippee assumes a fiduciary duty to 
the shareholders of a corporation not to 
trade on material nonpublic information 
only when the insider has breached his 
or her fiduciary duty to the shareholders 
by disclosing the information to the tip
pee and the tippee knows or should 
know that there has been a breach. 

Id.; see also id. at 661 n.19 (citing concurring opinion 
in In re Investors Management Co., 44 S.E.C. 633, 650 
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(1971), that a tippee can be held liable only if he re
ceived information in breach of an insider's duty not 
to disclose it). 2o 

Following Dirhs, this Court has never required the 
Government to prove that a tippee knew an insider 
who disclosed confidential information acted for a 
personal benefit, and the Government is aware of no 
decision from any other Court of Appeals imposing 
such a requirement. To the contrary, in SEC v. 
Warde, 151 F.3d 42 (2d Cir. 1998), this Court stated 
that the Securities and Exchange Commission 
("SEC"), in order to establish a tippee's liability, was 
required to prove that (1) an insider possessed mate
rial, nonpublic information; (2) the insider disclosed 
such information to a tippee; (3) the tippee traded 
stock while in possession of that information; (4) the 
tippee knew the insider violated a relationship of 

20 Batenwn Eichler, Hill Richards, Inc. v. Berner, 
472 U.S. 299 (1985), upon which the defendants rely, 
is not to the contrary. (Newman Br. 33-34 n.16; 
Chiasson Br. 25-26). The issue in Bateman was 
whether the common-law in pari delicto defense bars 
a private damages action by tippees against tippers 
who induced the tippees to invest in securities by 
misrepresenting that they were disclosing material, 
nonpublic information. Baternan Eichler, Hill Rich
ards, Inc. v. Berner, 4 72 U.S. at 301. The elements of 
tippee liability were not at issue in the case, and 
Bateman made no holding regarding tippee 
knowledge. 
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trust in disclosing the information; and (5) the insider 
benefitted by the disclosure, id. at 47. 

Similarly, in SEC v. Obus, 693 F.3d 276, this 
Court did not require the SEC to prove that the tip
pees knew the insider had disclosed inside infor
mation for a personal benefit. In Obus, this Court 
considered whether the SEC had presented sufficient 
evidence to avoid summary judgment for the defend
ants (a tipper, an immediate tippee, and a successive 
tippee). In finding that it had done so and in rejecting 
the defendants' argument regarding the level of 
knowledge required on the tippee's part as to the tip
per's breach, the Court summarized the elements of 
tipping liability as follows: 

[W]e hold that tipper liability requires 
that (1) the tipper had a duty to keep 
material non-public information confi
dential; (2) the tipper breached that du
ty by intentionally or recklessly relaying 
the information to a tippee who could 
use the information in connection with 
securities trading; and (3) the tipper re
ceived a personal benefit from the tip. 
Tippee liability requires that (1) the tip
per breached a duty by tipping confiden
tial information; (2) the tippee knew or 
had reason to know that the tippee im
properly obtained the information (i.e., 
that the information was obtained 
through the tipper's breach); and (3) the 
tippee, while in knowing possession of 
the material non-public information, 
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used the information by trading or by 
tipping for his own benefit. 

Obus, 693 F.3d at 289. 

Most recently, in United States v. Jiau,-F.3d-, 
2013 WL 5735348 (2d Cir. Oct. 23, 2013), this Court 
stated that, to hold a tippee criminally liable for in
sider trading, the Government must prove the follow
ing elements: 

(1) the insider-tippers ... were entrust
ed the duty to protect confidential in
formation, which (2) they breached by 
disclosing to their tippee [], who (3) knew 
of their duty and (4) still used the infor
mation to trade a security or further tip 
the information for her benefit, and fi
nally (5) the insider-tippers benefited in 
some way from their disclosure. 

Id. at *3. 

Indeed, Jiau is merely the most recent in a string 
of cases in which this Court has found that a tippee, 
in order to be criminally liable for insider trading, 
need know only that an insider-tipper disclosed in
formation in breach of a duty of confidentiality. See 
United States v. Libera, 989 F.2d 596, 600 (2d Cir. 
1993) (holding that requirements for tippee liability 
are "(i) a breach by the tipper of a duty owed to the 
owner of the nonpublic information; and (ii) the tip
pee's knowledge that the tipper had breached the du
ty"); United States v. Mylett, 97 F.3d 663, 668 (2d Cir. 
1996) (explaining that tippee defendants must "sub
jectively believe that the [inside] information was ob
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tained in breach of a fiduciary duty"); United States v. 
Falcone, 257 F.3d 226, 234 (2d Cir. 2001) (same). As 
for the benefit received by the tipper, however, this 
Court has held that the Government need prove only 
that there was such a benefit, but not that the tippee 
knew ofit. 

That the Government does not have to prove a 
tippee-defendant's knowledge as to each of the ele
ments of tipper liability is not unusual. Many stat
utes have elements as to which the Government need 
not prove the defendant's knowledge. See, e.g., United 
States v. Feola, 420 U.S. 671, 684 (1975) (in prosecu
tion for assaulting a federal officer, under 18 U.S.C. 
§ 111, Government need not prove the defendant 
knew victim was a federal officer); United States v. 
Griffith, 284 F.3d 338, 350-51 (2d Cir. 2002) (holding 
that a prosecution under 18 U.S.C. § 2423 for trans
porting a minor in interstate commerce to engage in 
prostitution does not require proof of the defendant's 
knowledge of the victim's age); United States v. Wein
traub, 273 F.3d 139, 147-51 (2d Cir. 2001) (holding 
that the scienter provision of criminal provision of the 
Clean Air Act, 42 U.S.C. § 7413(c)(1), required proof 
that the defendant knew asbestos was involved, but 
not the kind and quantity of asbestos that triggered 
the applicable regulation); United States v. Figueroa, 
165 F.3d 111, 119 (2d Cir. 1998) (in prosecution un
der 8 U.S.C. § 1327 for assisting alien excludable for 
certain reasons to enter United States, Government 
must show defendant knew alien was excludable but 
not know ledge of particular grounds of excludability); 
United States v. LaPorta, 46 F.3d 152, 158-59 (2d Cir. 
1994) (in prosecution for destruction of government 
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property under 18 U.S.C. § 1361 Government need 
not prove defendant knew owner of property); United 
States v. Falu, 776 F.2d 46, 49-50 (2d Cir. 1985) 
(holding that predecessor statute to 21 U.S.C. § 860 
did not require proof that a defendant knew he was 
distributing a controlled substance within 1,000 feet 
of a school); United States v. Roglieri, 700 F.2d 883, 
885 (2d Cir. 1983) (knowledge that stolen item came 
from the mail is not required under 18 U.S.C. § 1708); 
United States v. Baker, 693 F.2d 183, 185 86 (D.C. 
Cir. 1982) (18 U.S.C. § 641 does not require proof of 
knowledge that stolen property belonged to the gov
ernment); United States v. Mingoia, 424 F.2d 710, 
713 (2d Cir. 1970) (knowledge that stolen goods were 
transported in interstate commerce is not required by 
18 U.S.C. § 2314). 

Where the reach of a statute's mens rea require
ment is ambiguous, 21 this Court has "demand[ed] 
knowledge of enough facts to distinguish conduct that 
is likely culpable from conduct that is entirely inno
cent," that is, "knowledge only of facts that in a rea
sonable person would create an expectation that his 
conduct was likely subject to strict regulation." Unit
ed States v. Weintraub, 273 F.3d at 147; United 
States v. Sanders, 211 F.3d 711, 723 (2d Cir. 2000) 
("[I]t has become clear that knowledge may suffice for 
criminal culpability if 'extensive enough to attribute 

21 Here, because the securities fraud statute does 
not explicitly address insider trading, let alone men
tion benefit, the statute supplies little guidance as to 
the reach of its mens rea provision. 
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to the knower a 'guilty mind,' or knowledge that he or 
she is performing a wrongful act.'" (quoting United 
States v. Figueroa, 165 F.3d at 115-16)). "The touch
stone is the defendant's 'settled expectations' about 
the regulated conduct." Weintraub, 273 F.3d at 148 
(citation omitted). 

Trading securities based on information a defend
ant knows to be not only material and nonpublic, but 
also to have been disclosed by a company insider in 
violation of a duty to keep the information confiden
tial is plainly wrongful conduct. No reasonable person 
would harbor a settled expectation that he is free to 
trade securities based on such information. Indeed, 
Level Global's compliance manual forbade employees 
from trading while in possession of any material, 
nonpublic information. (GX 1852 at LEVEL 
000006667 (Level Global compliance manual stating 
that "[t]he Firm forbids any Employee to trade, either 
personally or on behalf of others, ... while in posses
sion of material non-public information" and that 
"Employees should assume that all information ob
tained in the course of their employment or associa
tion with the Firm is not public unless the infor
mation has been publicly disclosed by means of a 
press release, wire service, newspaper, proxy state
ment or prospectus or in a public filing made with a 
regulatory agency, or is otherwise available from pub
lic disclosure services")). And Diamondback's compli
ance manual defined material, nonpublic information 
to include information disclosed by a company insider 
in breach of a duty of confidentiality. (GX 2253 at F-3 
(Diamondback compliance manual indicating that 
"material nonpublic information may include 'tips' 
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you receive directly or indirectly from a third party 
where you know, or should know, that the third party 
is disclosing the information improperly, in breach of 
his or her duty of confidentiality to the owner or 
source of the information" and instructing employees 
to contact "Legal/Compliance" upon receiving such 
information (italics in original))). In these circum
stances, there is no credible claim of surprise that 
trading on information knowingly obtained from an 
insider who had an obligation to keep it confidential 
was a wrongful act. See In re Investors Management 
Co., 44 S.E.C. 633, at *11 n.2 (Comm'r Smith, concur
ring) (likening tippees to those who "knowingly re
ceive stolen goods").22 

In pressing a contrary conclusion, Newman and 
Chiasson emphasize that trading on material, non
public information from an insider is not, by itself, 
illegal. (See, e.g., Newman Br. 30; Chiasson Br. 21, 
27). Of course, the jury instructions here did not per
mit the jury to convict based on such proof alone. To 

22 These circumstances are entirely unlike those 
in Dirks, given that Dirks knew the insider was a 
whistleblower who sought to expose a fraud. Dirks, 
463 U.S. at 649. The circumstances here are also un
like other situations the Dirhs Court recognized 
would not lead to tippee liability, such as where it is 
unclear whether the information was either material 
to the stock's price or nonpublic. Id. at 662. The earn
ings information at issue here plainly was both mate
rial and nonpublic when the insiders disclosed it 
shortly before quarterly announcements. 
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the contrary, the District Court instructed the jury 
that, in order to convict, it must find that an insider 
breached a duty of confidentiality by "disclosing ma
terial, nonpublic information for their own benefit," 
and that the defendants "knew that the material 
nonpublic information had been disclosed by the in
sider in breach of a duty of trust and confidence." 
(Tr. 4029-30, 4033). 

In this regard, Chiasson argues that the SEC's 
adoption of "Regulation Fair Disclosure" ("Regulation 
FD") in 1999-which imposes on securities issuers an 
obligation to make prompt public disclosure of mate
rial, nonpublic information if the information is dis
closed selectively by the issuer or someone acting on 
its behalf, see 17 C.F.R. § 243.100-somehow sup
ports his claim that Dirhs requires tippee know ledge 
of a benefit to the insider because people are not pro
hibited from trading on such selectively disclosed in
formation. (Chiasson Br. 27-32). Regulation FD, 
adopted pursuant to Section 13(a) of the Exchange 
Act, addresses selective disclosures that were author
ized by the issuer. It does not address unauthorized 
tips provided by insiders in violation of a duty of con
fidentiality to the company. See 17 C.F.R. 
§ 243.100(a) (providing that where "an issuer, or any 
person acting on its behalf, discloses any material 
nonpublic information regarding that issuer or its se
curities" to certain specified people, "the issuer shall 
make public disclosure of that information"); id. 
§ 243.101(c) (defining "[p]erson acting on behalf of an 
issuer" and stating that "[a]n officer, director, em
ployee, or agent of an issuer who discloses material 
nonpublic information in breach of a duty of trust or 
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confidence to the issuer shall not be considered to be 
acting on behalf of the issuer"). 23 Here, the jury found 
that Newman and Chiasson knew insiders disclosed 
information in violation of a duty of confidentiality. 
Regulation FD is therefore inapposite. 24 

23 Indeed, the adopting release explicitly stated 
that Regulation FD "does not affect any existing 
grounds for liability under Rule 10b-5," such as "lia
bility for 'tipping' and insider trading." Selective Dis
closure and Insider Trading, 65 Fed. Reg. 51716-01, 
at *51726 (Aug. 24, 2000). 

24 Chiasson further relies on documents released 
by the SEC in connection with Regulation FD's 
promulgation in 1999 to bolster his unsupported 
claim that the selective disclosure of earnings num
bers in advance of a quarterly announcement is 
common. (Chiasson Br. 28). Of course, there was no 
proof at trial that such selective disclosures are com
mon. In any event, the studies cited in the SEC's re
lease were commentaries on market practices in the 
late 1990s. See, e.g., Selective Disclosure and Insider 
Trading, 64 Fed. Reg. 72590-01, at *72592 n.ll (Dec. 
28, 1999) (citing a 1998 study in which 26 percent of 
responding companies indicated they engaged in 
some type of selective disclosure). Chiasson appears 
to assume that practices a decade later-in 2008 and 
2009-had not changed and that Regulation FD has 
had little impact in curbing selective disclosures. 
Chiasson, however, points to no evidence to support 
this assumption. To the contrary, the trial evidence 
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Newman and Chiasson further suggest that the 
benefit received (or anticipated) by the tipper is the 
fact that marks the difference between conduct that 
is wrongful and conduct that is innocent. (See, e.g., 
Newman Br. 35 n.17; Chiasson Br. 29). They thus 
contend the Government must prove a tippee's 
knowledge of the tipper's benefit, lest a defendant 
with an innocent mental state be convicted. For the 
reasons already given, this is incorrect. 

In this regard, the defendants' reliance on United 
States v. X-Citement Video, Inc., 513 U.S. 64, 73 
(1994), and Staples v. United States, 511 U.S. 600, 
615 (1994), is unavailing. (Neman Br. 34; Chiasson 
Br. 33). In X-Citernent Video, Inc., the Supreme Court 
interpreted a child pornography statute to require 
proof that the defendant knew the performers in a 
pornographic film were underage so as to ensure that 
the statute did not "sweep within [its] ambit ... ac
tors who had no idea that they were even dealing 
with sexually explicit material." United States v. X
Citement Video, Inc., 513 U.S. at 69. In Staples, the 
Court held that a statute making it unlawful to pos
sess a machinegun that is not properly registered re
quired the Government to prove that the defendant 
knew the firearm was a machinegun (but not the 
gun's registration status), reasoning that, absent 
such proof, "the statute potentially would impose 
criminal sanctions on a class of persons whose mental 
state-ignorance of the characteristics of weapons in 

showed that Dell and NVIDIA do not sanction such 
selective disclosures. (See, e.g., Tr. 2771-80). 



Case: 13-1837 Document: 179 Page: 66 11/14/2013 1092928 

51 

their possession-makes their actions entirely inno
cent" given the "common experience that owning a 
gun is usually licit and blameless conduct." Staples v. 
United States, 511 U.S. at 602, 608, 614-15. 

Here, by contrast, there is no risk that the securi
ties fraud statute would impose criminal penalties on 
people who reasonably believed they were engaged in 
blameless conduct, because the Government had to 
prove the defendants knew an insider-tipper dis
closed material, nonpublic information in breach of a 
duty of trust and confidence. Trading securities based 
on nonpublic information disclosed by an insider in 
violation of such a duty "is easily sufficient to trigger 
an expectation of regulation in a reasonable person 
and to distinguish in his or her mind innocent from 
wrongful conduct." Weintraub, 273 F.3d at 149. 

For similar reasons, Newman's and Chiasson's 
claim that the Government must prove a tippee knew 
of the tipper's benefit because the securities fraud 
statute imposes criminal liability only on defendants 
who act "willfully," 15 U.S.C. § 78ff(a), has no merit. 
(Newman Br. 35; Chiasson Br. 24 n.IO, 32). Contrary 
to their contentions, Section 78ff(a) "do[es] not re
quire a showing that a defendant had awareness of 
the general unlawfulness of his conduct, but rather 
that he had an awareness of the general wrongful
ness of his conduct." United States v. Kaiser, 609 F.3d 
556, 569 (2d Cir. 2010); United States v. Dixon, 536 
F.2d 1388, 1395 (2d Cir. 1976) (Friendly, J.) (stating 
that a person can willfully violate the securities laws 
without knowing of their existence, and that "the 
prosecution need only establish a realization on the 
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defendant's part that he was doing a wrongful act" so 
long as the act is "wrongful under the securities laws" 
and "involves a significant risk of effecting the viola
tion that has occurred" (citation and internal quota
tion marks omitted)); United States v. Peltz, 433 F.2d 
48, 55-56 (2d Cir. 1970) (Friendly, J.) (same); see also 
United States v. Tarallo, 380 F.3d 1174, 1188 (9th 
Cir. 2004) ("Under our jurisprudence, then, 'willfully' 
as it is used in § 78ff(a) means intentionally under
taking an act that one knows to be wrongful; 'willful
ly' in this context does not require that the actor 
know specifically that the conduct was unlawful." 
(emphasis in original); cited favorably in Kaiser).25 

25 In United States v. Cassese, 428 F.3d 92 (2d 
Cir. 2005), this Court stated that Peltz had held that 
"willfulness," as used in Section 78ff(a), means "a re
alization on the defendant's part that he was doing a 
wrongful act under the securities laws," id. at 98 (ci
tation and internal quotation marks omitted). This 
characterization of Peltz's holding was dicta, as the 
Cassese Court ruled that the Government had failed 
to prove that Cassese realized he was committing a 
wrongful act at all. This statement was also an inac
curate characterization of Peltz's holding. As set forth 
in the text, and as this Court subsequently recog
nized in Kaiser, Peltz held that the willfulness re
quirement of Section 78ff(a) requires a showing that 
a defendant "had an awareness of the general wrong
fulness of his conduct." United States v. Kaiser, 609 
F.3d at 569; United States v. Peltz, 433 F.2d at 54-55 
(holding that "[a] person can willfully violate an SEC 
rule even if he does not know if its existence" and 
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Establishing that Newman and Chiasson under
stood their conduct was wrongful (and thus willful) 
required no more than showing that they traded on 
material, nonpublic information they knew insiders 
had disclosed in violation of a duty of confidentiality. 
Not only did the District Court instruct the jury that 
it could convict only upon such a finding, but it also 
instructed the jury that, in order to convict, it must 
find that the defendants acted both "with intent to 
defraud" and "with a bad purpose to disobey and dis
regard the law." (Tr. 4036-37). No more was required. 

Nor is there any traction in Newman's claim
echoed by Chiasson-that "nearly thirty years of 
precedent in the Southern District of New York" has 
required the Government to prove a tippee's 
knowledge of the tipper's benefit. (Newman Br. 36; 
Chiasson Br. 26-27). To characterize a small handful 
of district court decisions as "nearly thirty years of 
precedent" is a substantial overstatement. This is 
particularly so given that, since 1993, this Court has 
repeatedly discussed the requirements for tippee lia
bility and, in each case, stated that the Government 
need prove that the tippee knew only that the tipper 
had disclosed material, nonpublic information in 
breach of a duty of confidentiality. See United States 
v. Jiau, 2013 WL 5735348, at *3; Obus, 693 F.3d 289; 

that the Government need only establish that the de
fendant realized he was doing a wrongful act, so long 
as the act was in fact wrongful under the securities 
laws and "involve[d) a significant risk of effecting the 
violation that has occurred"). 



Case: 13-1837 Document: 179 Page: 69 11/14/2013 1092928 

54 

United States v. Falcone, 257 F.3d at 234; SEC v. 
Warde, 151 F.3d at 47; United States v. Mylett, 97 
F.3d at 668; United States v. Libera, 989 F.2d at 600. 

Neither Newman nor Chiasson so much as 
acknowledges Warde.26 And they largely ignore Fal
cone, Libera and Mylett, other than to assert in foot
notes that, before Obus, this Court had never re
quired proof of a personal benefit received by the tip
per in a misappropriation case. (Newman Br. 38 n.20; 
Chiassion Br. 39 n.13).27 This is incorrect. See SEC v. 
Materia, 745 F.2d 197, 203 (2d Cir. 1984) (pre-Obus 
misappropriation case stating that insider must ob
tain "his own advantage" from misappropriated in
formation); see also United States v. O'Hagan, 521 
U.S. 642, 653-54 (1997) (stating that a misappropria
tor defrauds the principal by pretending loyalty while 

26 At the time the defendants filed their briefs on 
appeal, this Court had not yet decided United States 
v. Jiau, 2013 WL 5735348. 

27 Under the misappropriation theory, "persons 
who are not corporate insiders but to whom material 
non-public information has been entrusted in confi
dence" are guilty of insider trading if they "breach a 
fiduciary duty to the source of the information to gain 
personal profit in the securities market." Obus, 693 
F.3d at 284. Under the classical theory of insider 
trading, by contrast, "a corporate insider is prohibited 
from trading shares of that corporation based on ma
terial non-public information in violation of the duty 
of trust and confidence insiders owe to shareholders." 
Id. 
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converting the principal's information "for personal 
gain" (citation and internal quotation marks omit
ted)). 

In any event, that Falcone, Mylett, and Libera 
(and Obus, for that matter) were misappropriation 
cases does not undermine their force as precedent 
here. Libera cited Dirks as establishing the require
ments for tippee liability, and did not interpret it to 
require that a tippee have knowledge of any benefit 
to the tipper. Indeed, this Court has explicitly recog
nized that, for purposes of tippee liability, there is no 
material difference between a classical insider
trading case and a misappropriation case. See Obus, 
693 F.3d at 285-86 ("The Supreme Court's tipping li
ability doctrine was developed in a classical case, 
Dirks[], but the same analysis governs in a misap
propriation case."). The defendants' attempt to dis
tinguish these cases is particularly fruitless given 
that this Court has stated-in both civil and criminal 
classical insider trading cases-that the Government 
need prove that a tippee knew only that an insider
tipper disclosed material, nonpublic information in 
breach of a duty of trust and confidence. Jiau, 2013 
WL 5735348, at *3; Warde, 151 F.3d at 47. Addition
ally, in claiming that a handful of district court cases 
support their position, the defendants ignore two dis
trict court cases that undermine their argument. See 
SEC v. Thrasher, 152 F. Supp. 2d 291, 304 (S.D.N.Y. 
2001) ("The Plaintiff does not have to prove [) ... that 
a remote tippee knew for certain how the initial 
breach of fiduciary duty occurred."); SEC v. Musella, 
678 F. Supp. 1060 (S.D.N.Y. 1988) (granting sum
mary judgment for the SEC, finding that there was 
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no issue of material fact regarding the defendants' 
scienter even though the defendants did not know 
who the insiders were). 

Moreover, the reasoning of the district court deci
sions upon which the defendants rely is flawed. In the 
first of those decisions, State Teachers Ret. Ed. v. 
Fluor Corp., 592 F. Supp. 592 (S.D.N.Y. 1984), the 
district court reasoned that Dirks required tippee 
knowledge "of each element [of tipper liability,] in
cluding the personal benefit," because, "[w]ere it oth
erwise, Dirks, in acknowledged possession of material 
inside information, would have been a tippee," id. at 
594-95. This analysis was plainly incorrect. Dirks 
was not liable as a tippee because the insider-tipper 
was a whistleblower who did not receive any personal 
benefit. See Dirhs, 463 U.S. at 666-67 (stating that 
the tipper did not violate any duty because he was 
"motivated by a desire to expose the fraud," and that 
there was thus "no derivative breach by Dirks"). 
Simply put, absent personal benefit to the insider
tipper, there is no tippee liability. The district courts 
in United States v. Rajaratnam, 802 F. Supp. 2d 491, 
498-99 (S.D.N.Y. 2011), and United States v. Santoro, 
647 F. Supp. 153, 170 (E.D.N.Y. 1986), merely fol
lowed Fluor without any additional analysis, and are 
accordingly based on the same flawed reading of 
Dirks. 

As for United States v. Whitman, No. 12 Cr. 125 
(JSR), 2012 WL 5505080 (S.D.N.Y. Nov. 19, 2012), 
the cornerstone of the district court's analysis was 
that the purpose of the Dirhs classical theory of in
sider trading is "to protect shareholders against self
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dealing by an insider who exploits for his own gain 
the duty of confidentiality he owes to his company 
and its shareholders." United States v. Whitman, 
2012 WL 5505080, at *5. That purpose is satisfied by 
requiring the Government to prove, as it did here, 
that an insider benefitted from the tip. Indeed, re
quiring proof that a successive tippee knew the insid
er benefitted would thwart this purpose by allowing 
tippees who knew of the insider's breach of duty-but 
not the benefit-to escape 1iability.2s 

Insofar as they address this Court's precedents 
setting forth the elements of tippee liability, Newman 
and Chiasson emphasize Obus and seek to distin
guish it. They first contend that Obus is not control
ling because the parties in the case did not argue that 
the defendants (including a successive tippee) had to 
know the tipper received a benefit. (Newman Br. 37
38; Chiasson Br. 37-38). The level of knowledge re
quired on the tippee's part as to the tipper's breach, 
however, was squarely presented in Obus, and this 
Court held that the SEC had to show only that the 
successive tippee "knew or had reason to know" that 
the inside information "was obtained through a 
breach of fiduciary duty." Obus, 693 F.3d at 288. In so 
holding, this Court recognized that a lesser standard 

2s The district court in Whitman also sought to 
distinguish contrary authority such as Obus and Fal
cone on the ground that they were misappropriation 
cases. As discussed in the text, however, there is no 
material distinction between classical and misappro
priation cases for purposes of tippee liability. 
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of know ledge is required on the part of a tippee as to 
the circumstances of the tipper's breach of duty than 
is required for the act of trading on inside infor
mation. See id. Given the issue in dispute in Obus, its 
description of the requirements for tipping liability
including its conclusion that a tippee need know only 
that the tipper breached a duty of confidentiality
governs here. Cf United States v. Coffer, 721 F.3d 
113, 124 (2d Cir. 2013) (citing Obus for the proposi
tion that the Government must show a tippee either 
knew or should have known of the insider's breach of 
duty). 

Newman further argues that Obus is not control
ling because it was a civil case, and that criminal 
prosecutions for securities fraud require willfulness. 
(Newman Br. 38-39). As discussed above, however, 
the willfulness requirement of Section 78ff(a) re
quires only that a defendant "had an awareness of 
the general wrongfulness of his conduct." Kaiser, 609 
F.3d at 569. This requirement was satisfied by the 
jury's finding that the defendants traded on material, 
nonpublic information they knew insiders had dis
closed in breach of a duty of confidentiality. 

In sum, the District Court properly instructed the 
jury that the Government was required to prove only 
that the defendants knew insiders had disclosed ma
terial, nonpublic information in breach of a duty of 
confidentiality, as this was all that was required to 
establish that the defendants knowingly engaged in 
wrongful conduct. This instruction was consistent 
with Dirks and this Court's precedent setting forth 
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the elements of tippee liability. Newman's and Chias
son's arguments to the contrary should be rejected. 

ii. 	 There Was No Due Process 
Violation 

Relying on State Teachers Ret. Bd. v. Fluor Corp., 
592 F. Supp. 592, and the district court cases that fol
lowed it, both Newman and Chiasson further argue 
that the law was settled prior to Obus that a tippee is 
liable for insider trading only if he knew the insider
tipper acted for personal benefit, and contend that if 
Obus changed the law, its application here violates 
due process. (Newman Br. 39 n.21; Chiasson Br. 40). 
This claim is unavailing. For the reasons already giv
en, the defendants had notice that by trading on in
formation an insider had disclosed in violation of a 
duty of confidentiality, they were engaged in wrong
ful conduct. More importantly, as discussed above, 
Obus followed this Court's precedent in both classical 
and misappropriation cases establishing that the 
Government need prove only that the tippee knew an 
insider disclosed information in breach of a duty of 
confidentiality. 

iii. Any Error Was Harmless 

Even if this Court were to conclude that the Gov
ernment was required to prove the defendants knew 
the Dell and NVIDIA insiders received some benefit 
for disclosing inside information, any instructional 
error here was harmless. Given the jury's conclusion 
that Newman and Chiasson knew the insiders had 
provided inside tips in violation of a duty of confiden
tiality and in light of the nature and timing of those 
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tips-disclosures of earnings information shortly be
fore quarterly announcements-the jury's verdict 
would have been the same absent the error. See, e.g., 
Botti, 711 F.3d at 308 (instructional error is harmless 
"if it is clear beyond a reasonable doubt that a ration
al jury would have found the defendant guilty absent 
the error" (internal citations and quotation marks 
omitted)). 

At best for the defendants, the jury should have 
been instructed-as Judge Rakoff instructed the jury 
in Whitman-that "it is not necessary" that the de
fendants "know ... the specific benefit given or antic
ipated by the insider in return for disclosure of inside 
information; rather, it is sufficient that the defend
ant[s] had a general understanding that the insider 
was improperly disclosing inside information for per
sonal benefit." Whitman, 2012 WL 5505080, at *6. 
Moreover, Newman and Chiasson are incorrect in 
suggesting that, in order to establish knowledge of 
the insiders' benefits, the Government was required 
to prove that the defendants were explicitly told 
about those benefits. (Newman Br. 40; Chiasson 
Br. 44). Instead, the jury could find such knowledge 
by concluding that the defendants inferred from the 
circumstances that some benefit was provided to (or 
anticipated by) the insiders. See United States v. 
Werner, 160 F.2d 438, 441-42 (2d Cir. 1947) (Hand, 
J.) (holding that, to support a conviction for receipt of 
stolen goods, the evidence need establish only that 
the receiver "infer[red] the theft from the circum
stances"); United States v. Pabon-Cruz, 255 F. Supp. 
2d 200, 207-08 (S.D.N.Y. 2003) (Lynch, J.) (explain
ing that knowledge is established where the factfind
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er "conclude[s] that the defendant believed" a fact, 
and "the circumstances were such that the defend
ant's belief was well supported and turned out to be 
accurate"). 

As recounted above, both defendants knew they 
were receiving material, nonpublic information from 
insiders at Dell and NVIDIA. (Tr. 160-61, 1708, 1878; 
GX 805). These tips included highly material infor
mation concerning Dell's and NVIDIA's financial per
formance, shortly before the companies made quar
terly earnings announcements. (See, e.g., GX 214 
(August 5, 2008 e-mail from Tortora to Newman ex
plaining that Dell would report gross margins of ap
proximately 17.5 percent), 806 (e-mail documenting 
Choi's February 2009 tip regarding NVIDIA's reve
nues and gross margins in advance of quarterly an
nouncement)). Moreover, the insiders provided multi
ple updates in the weeks leading up to the earnings 
announcements, as the companies consolidated their 
earnings data. (See, e.g., GX 214 (e-mail dated August 
5, 2008, concerning Dell and stating, "Q finished on 
fri, numbers still coming in"), 296 (e-mail concerning 
Dell in which Goyal wrote, "waiting for qtr to end or 
come closer so that numbers more firm"), 438 (e-mail 
from Level Global trader explaining, as to Adonda
kis's source on Dell, "initial check was neg earlier in 
the week, next one is later next week I believe (not 
sure of exact timing), then one more right before the 
q")). Given the nature, specificity, and timing of these 
disclosures, the jury had ample basis for its conclu
sion that Newman and Chiasson knew the insiders 
had disclosed the information "in breach of a duty of 
trust and confidence." (See Tr. 4033). 
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Faced with this evidence, Newman and Chiasson 
contend that these tips could have been selective dis
closures (i.e., authorized leaks) carried out for pur
poses other than self-dealing. (Newman Br. 41; 
Chiasson Br. 46-47). The jury, however, rejected this 
selective-disclosure argument and found that the de
fendants knew the insiders disclosed the information 
in violation of a duty of confidentiality. It had good 
reason for doing so. The information provided by le
gitimate sources at Dell and NVIDIA was not specific 
and did not permit the defendants to trade around 
quarterly earnings announcements. The information 
these insiders provided, by contrast, allowed the de
fendants to execute highly profitable trades. And 
there was substantial evidence that the defendants 
knew their inside sources were not authorized to dis
close the information: 

• 	 Newman knew Goyal obtained infor
mation from the Dell insider outside of 
business hours, at night and on the 
weekend. (See, e.g., GX 322 (e-mail from 
Tortora to Newman stating that Goyal 
"usually wont hear back from [the Dell 
insider] til evening as calls him outside 
of work")). Newman also authorized sub
stantial payments to Goyal for the tips, 
through a sham consulting arrangement 
with Goyal's wife. (GX 2269, 2270). Had 
Goyal obtained the tips through a Dell 
insider who was authorized to disclose 
the information to investors, there 
would have been no reason to pay Goyal 
so much for the information. 
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• 	 Newman was told the NVIDIA source 
was an "accounting manager'' at the 
company. (GX 805). Based on his exten
sive experience in the financial industry, 
Newman understood that such employ
ees were not authorized to communicate 
with investors. Cf Obus, 693 F.3d at 
292-93 (stating that tippee was a "so
phisticated financial analyst" who would 
know that nonpublic information about 
an acquisition would be material).29 

• 	 Chiasson told a friend at another in
vestment firm that he had "checks on 
gm" concerning Dell shortly before the 
company's August 2008 quarterly an
nouncement. (GX 448). In response to 
the friend's question as to how Chiasson 
could have "checks on gm%," Chiasson 
wrote, "Not your concern. I just do." 
(GX 448). Chiasson's response demon
strated that he understood the Dell in

29 Newman also believed (incorrectly) that Goy
al's contact was not a member of Dell's investor rela
tions department, which undermines his claim that 
he could have thought Goyal's contact was legitimate
ly communicating information about Dell's earnings. 
(GX 242 (distinguishing Goyal's communications with 
investor relations from Goyal's "check" with "his 
guy"), 322 (referring to the fact that Goyal had a 
friend in investor relations who was someone other 
than Goyal's "main contact")). 
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sider was not authorized to disclose such 
information. 

• 	 Chiasson sought to conceal the bases for 
his Dell and NVIDIA trades from Level 
Global's internal reporting system, di
recting Adondakis to create sham re
ports reflecting false reasons for the 
trades. (Tr. 1785; GX 928). 

This evidence demonstrated that Newman and 
Chiasson were well aware that the Dell and NVIDIA 
insiders had provided inside information without au
thorization. 

Based on its well-supported finding that Newman 
and Chiasson knew insiders at Dell and NVIDIA had 
disclosed material, nonpublic information in violation 
of a duty of confidentiality (and not for a legitimate 
corporate purpose), the jury further would have found 
that the defendants inferred from the circumstances 
that some benefit was provided to (or anticipated by) 
the insiders. See United States v. Werner, 160 F.2d at 
441-42; United States v. Pabon-Cruz, 255 F. Supp. 2d 
at 207-08. Given how the Supreme Court and this 
Court have defined benefit-to include "a reputation
a! benefit or the benefit one would obtain from simply 
making a gift of confidential information to a trading 
relative or friend," Obus, 693 F.3d at 285 (citation 
and internal quotation marks omitted); see id. at 292 
(stating that, although the SEC had to prove the in
sider obtained some benefit, "[i]n light of the broad 
definition of personal benefit set forth in Dirks, this 
bar is not a high one")-the jury would have found 
that the defendants understood the insiders would 
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not have undertaken the highly risky step of disclos
ing earnings information shortly before a quarterly 
announcement unless they expected to receive some
thing in return. Put differently, the jury would have 
concluded that the defendants knew insiders dis
closed the information for some personal reason ra
ther than for no reason at all. Cf Libera, 989 F.2d at 
600 (in a misappropriation case, stating that tipper's 
knowledge that he breached establishes his 
knowledge that the tippee will misuse the infor
mation because "it may be presumed that the tippee's 
interest in the information is, in contemporary jar
gon, not for nothing"). Alternatively, because the de
fendants' involvement in the offenses was so over
whelmingly suspicious, the jury would have found 
that if they did not know the insiders received (or ex
pected to receive) some benefit in return for disclos
ing material, nonpublic information, it was only be
cause the defendants deliberately avoided learning 
that fact. See Point I(B)(2), infra. 80 

80 For the same reasons that any instructional 
error was harmless, Newman and Chiasson are 
wrong that there was insufficient evidence to estab
lish their knowledge of the insiders' benefits. (New
man Br. 40-42; Chiasson Br. 42-49). Accordingly, 
Newman's requests for a judgment of acquittal or a 
new trial and Chiasson's request for a remand with 
instructions to dismiss the Indictment should be re
jected. 
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2. 	 The District Court Properly Instructed the 
Jury on Conscious Avoidance 

Newman next contends that there was an insuffi
cient factual predicate to support a conscious avoid
ance instruction, arguing that there was no evidence 
he deliberately decided to avoid learning that infor
mation he received regarding Dell and NVIDIA was 
improperly obtained from company insiders. (New
man Br. 42-45). Newman is mistaken. His involve
ment in the criminal schemes was so suspicious that 
the jury could properly infer from his failure to ques
tion the circumstances of the tips that he purposeful
ly contrived to avoid guilty knowledge. 

a. Relevant Facts 

Over the defendants' objections, the District Court 
instructed the jury on conscious avoidance as follows: 

[A] Defendant's knowledge may be es
tablished by proof that the Defendant 
you are considering deliberately closed 
his eyes to what otherwise would have 
been obvious to him. Ifyou find beyond a 
reasonable doubt that the Defendant's 
ignorance was solely and entirely the re
sult of a conscious purpose to avoid 
learning the truth, then this element 
may be satisfied. However, guilty 
knowledge may not be established by 
demonstrating that the Defendant was 
merely negligent, foolish or mistaken. 

If, for example, you find beyond a rea
sonable doubt that the Defendant you 
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are considering was aware that there 
was a high probability that he obtained 
information that had been disclosed in 
violation of a duty of trust and confi
dence, but deliberately and consciously 
avoided confirming this fact, then you 
may find that the defendant acted know
ingly. However, if you find that the De
fendant actually believed that the in
formation he obtained was not disclosed 
in violation of a duty of trust and confi
dence, he may not be convicted. It is en
tirely up to you whether you find that 
the Defendant you are considering de
liberately closed his eyes and any infer
ences to be drawn from the evidence on 
this issue. 

(Tr. 4037-38). 

b. Applicable Law 

"A conscious-avoidance charge is appropriate 
when (a) the element of knowledge is in dispute, and 
(b) the evidence would permit a rational juror to con
clude beyond a reasonable doubt that the defendant 
was aware of a high probability of the fact in dispute 
and consciously avoided confirming that fact." United 
States v. Cuti, 720 F.3d 453, 463 (2d Cir. 2013) (cita
tion and internal quotation marks omitted). A con
scious avoidance instruction "is not inappropriate 
merely because the government has primarily at
tempted to prove that the defendant had actual 
knowledge, while urging in the alternative that if the 
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defendant lacked such knowledge it was only because 
he had studiously sought to avoid knowing what was 
plain." United States v. Hopkins, 53 F.3d 533, 541 (2d 
Cir. 1995). 

"[T]he same evidence that will raise an inference 
that the defendant had actual knowledge of the ille
gal conduct ordinarily will also raise an inference 
that the defendant was subjectively aware of a high 
probability of the existence of illegal conduct." United 
States v. Svoboda, 347 F.3d 471, 480 (2d Cir. 2003) 
(citation and internal quotation marks omitted); see 
also United States v. Coffer, 721 F.3d at 127 ("Red 
flags about the legitimacy of a transaction can be 
used to show both actual knowledge and conscious 
avoidance."). Thus, "the second prong [of the con
scious avoidance test] may be established where[] a 
defendant's involvement in the criminal offense may 
have been so overwhelmingly suspicious that the de
fendant's failure to question the suspicious circum
stances establishes the defendant's purposeful con
trivance to avoid guilty knowledge." United States v. 
Svoboda, 347 F.3d at 480 (citation and internal quo
tation marks omitted; emphasis in original); United 
States v. Cuti, 720 F.3d at 463; United States v. 
Kozeny, 667 F.3d 122, 133-34 (2d Cir. 2011). 

Moreover, "[i]t is not uncommon for a finding of 
conscious avoidance to be supported primarily by cir
cumstantial evidence," as "the very nature of con
scious avoidance makes it unlikely that the record 
will contain directly incriminating statements." Unit
ed States v. Kozeny, 667 F.3d at 134. Thus, "[a] con
scious-avoidance instruction is appropriate when a 
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defendant claims to lack some specific aspect of 
knowledge necessary to conviction but where the evi
dence may be construed as deliberate ignorance." 
United States v. Gabriel, 125 F.3d 89, 98 (2d Cir. 
1997) (citation and internal quotation marks omit
ted). 

c. Discussion 

Newman disputed at trial that he knowingly re
ceived material, nonpublic information that corporate 
insiders at Dell and NVIDIA had disclosed in viola
tion of a duty of confidentiality. He argued that he 
believed the information was the product of legiti
mate research or had been properly released by the 
companies. He did so in opening statement (see, e.g., 
Tr. 68 (stating that Newman "hired Jesse Tortora ... 
to do honest legitimate research, and honest research 
is exactly what he thought he was getting"), in cross
examining certain Government witnesses (see, e.g., 
Tr. 723-24 (suggesting that Dell's investor relations 
team prematurely leaked quarterly results)), and in 
summation (see, e.g., Tr. 3766 ("[W]hen Newman sees 
specific numbers, he doesn't think that must come 
from an improper or illegal source."), 3767 (arguing 
that when Newman received specific numbers, he did 
not "assume ... that is inside information, that is 
improper and that is from an unauthorized source at 
the company")). The first prerequisite for a conscious 
avoidance instruction-that the defendant assert "the 
lack of some specific aspect of knowledge required for 
conviction-was therefore satisfied here. See United 
States v. Aina-Marshall, 336 F.3d 167, 171 (2d Cir. 
2003). 
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The second prerequisite for the instruction was al
so met. Contrary to Newman's claim, there was am
ple evidence from which a rational juror could have 
concluded that Newman was aware of a high proba
bility that he received tips from Dell and NVIDIA in
siders who disclosed the information in violation of a 
duty of trust and confidence, but deliberately avoided 
confirming that fact. The evidence from which the ju
ry could have reached this conclusion included the 
following: 

• 	 Tortora told Newman that his source at 
Dell had access to the internal consoli
dation process (Tr. 160-61), and that the 
NVIDIA insider was an accounting 
manager at the company (GX 805); 

• 	 Newman received specific tips concern

ing Dell's and NVIDIA's revenues and 

gross margins before the information 

was publicly announced, which infor

mation Newman-a sophisticated hedge 

fund manager-knew was confidential; 


• 	 Newman received multiple, frequent tips 

of such information during Dell's and 

NVIDIA's consolidation processes lead

ing up to multiple quarterly earnings 

announcements; 


• 	 Newman knew that Goyal communicat

ed with his "contact" at Dell at night and 

on the weekend (GX 197, 242, 322); and 


• 	 Newman paid Goyal a substantial sum 

for the Dell tips. 
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In short, the information Tortora provided to New
man was so overwhelmingly suspicious that the jury 
could reasonably conclude that if Newman did not 
know he was receiving confidential information dis
closed by insiders in breach of a duty of confidentiali
ty, it was only because he purposely avoided confirm
ing that fact. See Coffer, 721 F.3d at 124; Cnti, 720 
F.3d at 463; Kozeny, 667 F.3d at 134; Svoboda, 347 
F.3d at 480. 

In pressing a contrary position, Newman relies on 
Global-Tech Appliances, Inc. v. SEB S.A., 131 S. Ct. 
2060, 2071-72 (2011), to argue that the standard set 
forth in Svoboda, Kozeny, and Cnti was erroneous. 
(Newman Br. 44). Under this Court's controlling 
precedents, however, where a defendant's involve
ment in an offense was "so overwhelmingly suspi
cious," a jury is entitled to infer that any lack of actu
al knowledge on the defendant's part is attributable 
to the defendant's deliberate decision to avoid con
firming a disputed fact. Svoboda, 347 F.3d at 480 (ci
tation, internal quotation marks, and emphasis omit
ted); Cnti, 720 F.3d at 463; Kozeny, 667 F.3d at 133
34. The Supreme Court in Global-Tech-a civil patent 
case-did not purport to undermine these precedents 
or set forth a new standard for conscious avoidance. 
Indeed, this Court recently held that Global-Tech 
"did not alter the conscious avoidance standard." Cof
fer, 721 F.3d at 128. 

In this regard, Newman contends there was no ev
idence that he deliberately avoided confirming any 
facts and ample evidence that he asked Tortora ques
tions regarding the reliability and accuracy of the in
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formation Tortora provided. (Newman Br. 43). Obvi
ously, Newman could ask certain questions to confirm 
the reliability and accuracy of the information and at 
the same time deliberately avoid asking others that 
would confirm that insiders were improperly disclos
ing confidential information. Indeed, the jury could 
reasonably infer that Newman asked some questions 
but not others as part of an effort to avoid such 
knowledge. The jury could thus properly find that by 
failing to question the overwhelmingly suspicious tips 
Tortora provided, Newman purposefully avoided con
firming that the information came from insiders in 
breach of a duty. 

Newman also argues that the circumstances here 
were not "overwhelmingly suspicious" because, 
among other reasons, he received much of the infor
mation from Tortora via his office e-mail account, 
which he contends "could be read by the compliance 
department and the SEC." (Newman Br. 44). Contra
ry to this claim, receiving multiple, specific updates 
from an insider in anticipation of a quarterly earn
ings announcement is highly suspicious. That New
man received the information via e-mail makes it no 
less suspicious, particularly given that Newman in
structed Tortora not to be explicit in e-mails about 
the insiders' access to information and that Dia
mondback's compliance office conducted only limited 
reviews of e-mails. (Tr. 530, 1313-15). Newman's de
cision to use e-mail reflects his assessment of the 
probability that his illicit behavior would be detected, 
but in no way suggests that the circumstances were 
not highly suspicious. 
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3. 	 The Instruction on Nonpublic Information 
Was Correct 

Newman further contends that the District Court 
erred in its instruction defining "nonpublic" infor
mation. He argues that the Court failed to provide 
the jury with adequate guidance in determining 
whether the information he received regarding Dell 
and NVIDIA was "truly confidential." (Newman 
Br. 45-46). This claim is unavailing. The concepts 
contained in Newman's proposed instruction were 
adequately conveyed by the charge that was given, 
which reflected the defense theory. Moreover, the in
struction Newman argues should have been given 
applies in misappropriation cases to aid the jury in 
finding whether allegedly misappropriated infor
mation was confidential and, as a result, a type of 
property. The Court's instruction on nonpublic infor
mation, by contrast, closely tracked the instruction 
approved in United States v. Contorinis, 692 F.3d 
136, 142-44 (2d Cir. 2012). In any event, given the 
overwhelming evidence that Dell and NVIDIA took 
all appropriate steps to ensure the confidentiality of 
their earnings information, any error was harmless. 

a. Relevant Facts 

Before trial, the defendants jointly submitted re
quests to charge, including a proposed addition to the 
District Court's draft instruction defining "nonpublic" 
information. (A. 206-07). The defendants asked that 
the following language be added to the draft charge: 

[I]n considering whether corporate in
formation is non-public, you must con
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sider what steps the corporation has 
taken to maintain and protect confiden
tiality. The factors will vary, but may in
clude written company policies, employ
ee training, measures the employer has 
taken to guard the information's secrecy, 
the extent to which the information is 
known outside the employer's place of 
business and the ways in which other 
employees may access and use the in
formation. Even if a corporation "consid
ers" information to be confidential, if 
that corporation does not take affirma
tive steps to treat it as such, particularly 
when the corporation is alerted to the 
possibility that it is being disclosed or at 
risk of being disclosed, then the infor
mation is "available" to the public. 

(A. 206-07). 

Commenting that "the instruction I have covers 
this," the District Court declined to add the defend
ants' proposed language. (Tr. 3610). The Court, con
sistent with its draft instruction, subsequently de
fined "nonpublic" information for the jury as follows: 

Information is nonpublic if it is not 
available to the public through sources 
such as press releases, Securities and 
Exchange Commission filings, trade 
publications, analysts' reports, newspa
pers, magazines, television, radio, ru
mors word of mouth, websites, internet 
chat rooms, or online message boards. In 
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assessing whether information is non
public, the keyword is "available." If in
formation is available in the public me
dia or in SEC filings, it is public. How
ever, the fact that information has not 
appeared in the newspaper or other 
widely available public medium does not 
alone determine whether the infor
mation is nonpublic. Sometimes a corpo
ration authorizes the release of infor
mation or is otherwise willing to make 
information available to securities ana
lysts, prospective investors, or members 
of the press who ask for it even though it 
may never have appeared in any news
paper or other publication. Such infor
mation would be public. Accordingly, in
formation is not necessarily nonpublic 
simply because there has been no formal 
announcement or because only a few 
people have been made aware of it. 
Whether information is nonpublic is an 
issue of fact for you to decide. 

(Tr. 4031). 

b. Discussion 

Newman argues that because he contended at tri
al that Dell and NVIDIA regularly disclosed the kind 
of information he received through company insiders, 
the District Court erred in refusing to give his pro
posed instruction regarding the steps a company 
takes to maintain confidentiality. (Newman Br. 45). 
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The Court's charge, however, addressed such disclo
sures, instructing the jury that information released 
by a company to certain analysts or investors, even if 
not disseminated through a widely available public 
medium, is public information. (Tr. 4031 ("[T]he fact 
that information has not appeared in the newspaper 
or other widely available public medium does not 
alone determine whether the information is nonpub
lic. Sometimes a corporation authorizes the release of 
information or is otherwise willing to make infor
mation available to securities analysts, prospective 
investors, or members of the press who ask for it even 
though it may never have appeared in any newspaper 
or other publication. Such information would be pub
lic."). This instruction adequately represented the de
fense theory that Dell and NVIDIA leaked earnings 
information to analysts by making clear that if, in 
fact, those companies authorized the disclosure of 
certain information, such information was public and 
could properly be used in executing trades. 

Moreover, the District Court's instruction on non
public information was materially indistinguishable 
from the instruction approved in United States v. 
Contorinis, 692 F.3d at 142-44. Because the instruc
tion adequately defined "nonpublic" information, the 
Court did not err in declining to use the defendants' 
proposed language. See, e.g., United States v. Coplan, 
703 F.3d 46, 87 (2d Cir. 2012) ("Although a defendant 
is entitled to have the court charge the jury on any 
defense theory for which a foundation existed in the 
record, he is not necessarily entitled to have that in
struction communicated to the jury in the language of 
his choice." (alteration, citation, and internal quota
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tion marks omitted)); United States v. Wexler, 522 
F.3d 194, 205 (2d Cir. 2008) ("A defendant is not enti
tled to prescribe the exact language of a jury instruc
tion, and the charge is sufficient if it adequately 
appr[ises] the jury of the crime and offense." (internal 
quotations omitted)).; United States v. Alhins, 925 
F.2d at 550 ("A court has discretion to determine 
what language to use in instructing the jury as long 
as it adequately states the law."). 

In arguing that the instruction was erroneous, 
Newman relies solely on United States v. Mahaffy, 
693 F.3d 113 (2d Cir. 2012).31 That reliance is mis
placed. The defendants in Mahaffy were stockbrokers 
employed by various brokerage firms, who were 
charged with misappropriating those firms' confiden
tial business information by disclosing information 
concerning pending orders for blocks of securities 
(which orders were broadcast over an internal com
munication system known as "squawk boxes") to 
traders at another firm; those traders then placed 
trades in the securities before the brokerage firms 
executed their customers' orders. United States v. 
Mahaffy, 693 F.3d at 119-20. In order to establish 
that the pending orders were a form of property that 
the defendants had stolen, the Government was re
quired to prove that the orders were confidential. Id. 
at 118, 120 (citing Carpenter v. United States, 484 
U.S. 19 (1987)). 

31 Similarly, the defendants cited only Mahaffy in 
support of their proposed instruction. (A. 207). 



Case: 13-1837 Document: 179 93 11/14/2013 1092928 

78 

Having vacated the convictions based on viola
tions of Brady v. Maryland, 373 U.S. 83 (1963), this 
Court stated that the Supreme Court in Carpenter 
"require[d] proof that [] information was both consid
ered and treated by an employer in a way that main
tained the employer's exclusive right to the infor
mation" for the Government to establish a property 
right in information sufficient to support a misappro
priation charge. Mahaffy, 693 F.3d at 135 n.14. In 
that context, this Court instructed district courts to 
provide guidance to juries in misappropriation cases 
"regarding how to evaluate whether employers treat 
information as confidential," and set forth a list of 
"pertinent factors" juries could be instructed to con
sider. ld. 

Newman's proposed instruction closely tracked 
this discussion in Mahaffy. Because this discussion 
addressed how to evaluate whether information qual
ifies as property in misappropriation cases, the Dis
trict Court did not err in declining to give Newman's 
requested instruction. This is particularly so given 
that this Court in Contorinis approved an instruction 
on nonpublic information materially indistinguisha
ble from the instruction given here. 

In any event, even if the District Court somehow 
erred in declining to give the requested instruction, 
any such error was harmless in light of the extensive 
evidence that both Dell and NVIDIA treated nonpub
lic earnings information as highly confidential prior 
to its announcement. As the Government proved at 
trial, (1) both Dell and NVIDIA restricted access to 
earnings information prior to its public release 
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(Tr. 2816, 3095-96); (2) both companies had policies 
prohibiting the disclosure of earnings information to 
outsiders, and both corporate insiders signed confi
dentiality agreements with their employers (GX 1659, 
1957; Tr. 2758, 3098-101, 3103); and (3) Ray, as a 
member of Dell's investor relations team, received 
training on Dell's confidentiality policy and how to 
respond to investors' questions without disclosing 
confidential information (Tr. 277 4-75, 2823-27). Cf. 
Mahaffy 693 F.3d at 121-122 (firms did not train bro
kers on the proper use of squawks, firms had no poli
cy specifically addressing how employees should treat 
squawks, and squawks were broadcast throughout 
the firms' offices, including in areas where nonem
ployees were visiting). Given the ample evidence that 
Dell and NVIDIA took affirmative steps to maintain 
the confidentiality of their earnings information be
fore its public release, any error in the Court's refusal 
to give the defendants' requested instruction was 
harmless. 

POINT II 


There Was Sufficient Evidence that the Dell and 

NVIDIA Insiders Breached a Duty for a Personal 


Benefit 


Newman claims that the evidence at trial was in
sufficient to support the jury's verdict. (Newman 
Br. 47-52). Specifically, he argues that the Govern
ment failed to prove that the Dell and NVIDIA insid
ers-Rob Ray and Chris Choi, respectively
intentionally breached duties they owed their em
ployers. (Newman Br. 47 -48). He further contends 
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that there was insufficient evidence that either insid
er received a personal benefit. (Newman Br. 49-52). 
For the reasons set forth below, both claims are una
vailing. 

A. Applicable Law 

A defendant challenging the sufficiency of the evi
dence bears a "heavy burden," United States v. Cas
hin, 364 F.3d 438, 459 (2d Cir. 2004), as the standard 
of review is "exceedingly deferential," United States v. 
Hassan, 578 F.3d 108, 126 (2d Cir. 2008). Specifically, 
the Court "must view the evidence in the light most 
favorable to the government, crediting every infer
ence that could have been drawn in the government's 
favor, and deferring to the jury's assessment of wit
ness credibility and its assessment of the weight of 
the evidence." United States v. Chavez, 549 F.3d 119, 
124 (2d Cir. 2008) (citations, brackets, and internal 
quotation marks omitted). Moreover, a reviewing 
court must "consider the evidence in its totality, not 
in isolation." United States v. Autuori, 212 F.3d 105, 
114 (2d Cir. 2000). A conviction must therefore be af
firmed if "any rational trier of fact could have found 
the essential elements of the crime beyond a reasona
ble doubt." Jachson v. Virginia, 443 U.S. 307, 319 
(1979). 
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B. 	 Discussion 

1. 	 There Was Sufficient Evidence that the 
Insiders Intentionally Breached a Duty of 
Confidentiality 

Newman's claim that the Government failed to 
prove Ray intentionally breached a duty to Dell has 
no force. (Newman Br. 47-48). In eight straight quar
ters, Ray disclosed Dell's financial data to Goyal be
fore the information was publicly announced, provid
ing multiple updates during the internal consolida
tion process. He provided precise information con
cerning Dell's revenues and gross margins, typically 
during telephone calls with Goyal at night or on the 
weekend. (See, e.g., GX 26, 27, 214, 257, 600A; 
Tr. 1631). Ray did so even though he was never au
thorized to disclose Dell's nonpublic financial infor
mation to outsiders, Dell's policies strictly prohibited 
such disclosures, and Ray was specifically warned not 
to reveal Dell's financial results before the company 
announced its earnings in May and August of 2008. 
(Tr. 2766-68, 2780-81, 2807; GX 1712, 1730). Based 
on this evidence, the jury could properly conclude 
that, in providing tips to Goyal, Ray intentionally 
breached his duty of confidentiality to Dell. 

Faced with this evidence, Newman contends that 
there was insufficient proof of an intentional breach 
because Goyal "affirmatively misled" Ray to believe 
that Goyal was not trading on the tips and was mere
ly working on a model. (Newman Br. 47). Of course, 
Goyal's use of Ray's information in models that 
formed the basis of stock recommendations he made 
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to portfolio managers was improper. In any event, the 
jury was entitled to find that Ray knew perfectly well 
-regardless of what Goyal told him-that Goyal 
wanted Dell's current financial information in ad
vance of quarterly earnings announcements in order 
to trade on the information. Such a conclusion was 
plainly warranted, given that Goyal repeatedly re
quested updates on Dell's financial data shortly be
fore quarterly announcements, when such infor
mation was highly relevant to executing profitable 
trades. 82 As this Court has noted, "it may be pre
sumed that the tippee's interest in the information is, 
in contemporary jargon, not for nothing." Libera, 989 
F.2d at 600. 

Newman further claims that the Government 
failed to prove an intentional breach on Ray's part 
because Dell did not prohibit investor relations per
sonnel from assisting analysts with models and 
speaking to them at night. (Newman Br. 47). New
man fails to acknowledge, however, that Dell permit
ted its investor relations team to help analysts with 
models pertaining only to historical data and prohib
ited them from disclosing current quarter earnings 
numbers before their public release. (Tr. 2926). More

82 In this regard, Newman emphasizes that Goyal 
did not tell Ray that he was sharing Ray's tips with 
analysts at other firms. This fact is irrelevant, as the 
Government was not required to prove that Ray knew 
the full extent of Goyal's intended use of the inside 
information in order to establish that Ray knowingly 
breached a duty to Dell. 
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over, the jury could properly rely on the fact that Ray 
spoke to Goyal almost exclusively at night and on 
weekends-while Goyal spoke to a different member 
of Dell's investor relations team during business 
hours-in concluding that Ray intentionally breached 
his duty to Dell. 

Additionally, Newman argues that the purported 
evidence of leaks by Dell "undermined any inference 
that advance disclosure of quarterly results was such 
a serious infraction so as to imply a knowing breach." 
(Newman Br. 47). As set forth above, the evidence did 
not show that Dell leaked earnings numbers before 
they were publicly announced. Moreover, Ray re
ceived training on how to communicate with investors 
without disclosing confidential financial data, and 
was explicitly warned in advance of Dell's May and 
August 2008 announcements not to disclose current 
quarter information. (See, e.g., GX 1712 (the head of 
Dell's investor relations warning that she would 
"hunt ... down" anyone who "breath[ed] a peep" of 
the results)). The jury had ample basis for concluding 
that Ray intentionally breached a duty in disclosing 
nonpublic financial information-including revenue 
and gross margin data-shortly before its public an
nouncement. 

Newman's claim that there was insufficient evi
dence that Choi intentionally breached a duty to 
NVIDIA similarly lacks traction. (Newman Br. 48). 
Choi repeatedly disclosed nonpublic information con
cerning NVIDIA's financial results in advance of the 
company's quarterly earnings announcements. Before 
NVIDIA's quarterly announcements in February and 
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April of 2009, for example, Choi disclosed the compa
ny's revenues and gross margins. (See GX 806, 820). 
Choi did so even though NVIDIA prohibited such dis
closures, Choi had signed a confidentiality agree
ment, and Choi was not authorized to speak to inves
tors. (GX 1953; Tr. 3098-103). The jury was entitled 
to rely on this evidence and find that, in disclosing 
confidential financial information shortly before 
quarterly earnings announcements, Choi intentional
ly breached a duty he owed NVIDIA. 

As to both Ray and Choi, Newman emphasizes 
that the Government has not charged either man, 
and claims that this fact shows there was insufficient 
proof of an intentional breach. (Newman Br. 47-48). 
Of course, the Government's charging decisions have 
no bearing on the sufficiency of the trial evidence 
demonstrating that Ray and Choi intentionally 
breached duties they owed their employers. Nor is 
there any basis for Newman's completely unfounded 
assertion that the Government considers both insid
ers to lack culpability. (Newman Br. 47-48 (asserting 
that the absence of charges against Ray is "a telling 
indication of the government's view of his culpabil
ity")). Indeed, based on extensive evidence of Ray's 
and Choi's wrongdoing, the Government argued at 
trial-and the jury found-that both men intentional
ly breached their duties of confidentiality. That find
ing should not be disturbed. 
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2. 	 There Was Sufficient Evidence that the 
Insiders Received Personal Benefits 

Contrary to Newman's contention, the evidence 
was sufficient to establish that Ray benefitted from 
his tips of inside information to Goyal. Not only were 
the two men friends, but Goyal provided Ray with ca
reer advice and assistance. While Goyal did not view 
Ray as a "close" friend (Tr. 1411), the men had known 
each other for years, having both attended business 
school and worked at Dell together (Tr. 1469-70). 
Moreover, they knew each other's wives, talked about 
going on vacation together, and spoke frequently, of
ten for long periods of time, late at night while each 
of them was at home. (Tr. 1469-70). Additionally, Ray 
-who wanted to become a Wall Street analyst like 
Goyal-benefitted from the tips by receiving career 
advice and assistance from Goyal. (See, e.g., GX 700 
(Ray writing to Goyal, "As you know, I am extremely 
interested in the equity research area and it will be 
great to get some perspective from you.")). Goyal pro
vided advice, reviewed Ray's resume, sent Ray's re
sume to a Wall Street recruiter, and "put in a good 
word" for Ray with a potential employer. (GX 703, 
705, 708, 720, 725, 729, 729B, 720, 733; Tr. 1396
1403). On occasion, Goyal even provided career advice 
in the very same conversation during which Ray gave 
him inside information on Dell. (See, e.g., Tr. 1461; 
GX 39, 734). Based on this evidence, the jury could 
properly conclude that Ray received personal benefits 
for providing inside information to Goyal. 

In urging a contrary conclusion, Newman empha
sizes Goyal's testimony that the men were not "close" 
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friends. (Newman Br. 50). The Government, however, 
was not required to prove a particularly intimate 
friendship in order to establish that Ray received a 
benefit. See Obus, 693 F.3d at 292 (stating that the 
SEC had to prove tipper derived some benefit from 
tip, but that, "[i]n light of the broad definition of per
sonal benefit set forth in Dirlls, this bar is not a high 
one"). The Government merely had to prove a friend
ship such that the tip resembled trading by Ray fol
lowed by a tip of the profits to Goyal. See Warde, 151 
F.3d at 48-49. The jury could permissibly reach that 
conclusion based on Goyal's description of his rela
tionship with Ray, including his testimony that the 
men discussed taking family vacations together.33 In 

33 In support of his argument that the relation
ship between Ray and Goyal did not support an infer
ence that Ray benefitted from his tips to Goyal, 
Newman relies on SEC v. Maxwell, 341 F.Supp.2d 
941 (S.D. Ohio 2004), and SEC v. Anton, No. 06-2274, 
2009 WL 1109324 (E.D. Pa. Apr. 23, 2009). (Newman 
Br. 49). Neither case is comparable to this one. In 
Maxwell, the court found that a one-off tip from a 
corporate executive to his barber-in the absence of a 
close friendship, family relationship, or business as
sociation-provided an inadequate basis for finding 
any benefit to the tipper. SEC v. Maxwell, 341 
F.Supp.2d at 947-48. And Anton involved a single tip 
from a corporate insider to a financial analyst who 
was not a friend and with whom the tipper "could not 
recall spending any social time." SEC v. Anton, 2009 
WL 1109324, at *1 n.3. Assuming that these cases 
were correctly decided-and the Government does not 
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any event, the career advice Goyal provided Ray was 
an independent basis for the jury's conclusion that 
Ray benefitted from his tips to Goyal. 

That Goyal began giving Ray career advice some 
time before Ray supplied Goyal with inside infor
mation on Dell was insignificant. (Newman Br. 50). 
In September 2007-shortly before Ray began dis
closing Dell's consolidated earnings numbers to Goyal 
-Ray told Goyal he was "desperately looking to break 
into the buy/sell side." (GX 708 (emphasis added)). 
The jury could reasonably conclude that Goyal's ad
vice and assistance to Ray during this period was ma
terially different from any prior guidance Goyal had 
provided Ray, and that Goyal's assistance to Ray in 
this regard was a personal benefit. 

Newman further contends that the career assis
tance Goyal provided Ray "amounted to routine and 
ultimately ineffective courtesies," and thus did not 
qualify as a benefit. (Newman Br. 50). The premise of 
this argument is incorrect. Goyal need not have suc
ceeded in obtaining employment for Ray in order to 
have provided him with a benefit. The jury was enti
tled to find that Goyal's assistance to Ray-which in
cluded providing advice, reviewing Ray's resume, 
sending it to a Wall Street recruiter, and recommend-

concede that they were-Ray's relationship with 
Goyal did not resemble the relationships at issue in 
either case. 
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ing Ray to a potential employer-was a meaningful 
benefit. Cf. Jiau, 2013 WL 5735348, at *4 (holding 
that the Government proved benefit by showing in
sider-tipper joined tippee's investment club, which 
gave the insider opportunities to access inside infor
mation, even though the insider did not in fact re
ceive tips through the club). 

Nor is there any force to Newman's assertion that 
Goyal's career advice was not a benefit because "Goy
al would have given the advice even without receiving 
the information." (Newman Br. 51). Even if true, this 
would not undermine the jury's verdict, as the jury 
nonetheless properly could have concluded that Ray 
provided inside information in return for Goyal's as
sistance. Cf. United States v. Quinn, 359 F.3d 666, 
675 (4th Cir. 2004) (holding, in a bribery case, that "it 
does not matter whether the government official 
would have to change his or her conduct to satisfy the 
payor's expectations"). In any event, Newman's asser
tion is undermined by Goyal's testimony that he had 
more frequent and lengthier telephone calls with Ray 
than with other people (Tr. 1515), and that he had 
such lengthy and frequent calls with Ray because Di
amondback was paying him for the information Ray 
provided (Tr. 1630). 

Newman also argues that there was insufficient 
evidence that Ray received a benefit for the inside in
formation he provided because Ray never explicitly 
"connected the career advice as a quid pro quo" to the 
tips. (Newman Br. 51). No such explicit agreement 
was required. Cf. United States v. Garcia, 992 F.2d 
409, 414 (2d Cir. 1993) (holding, in a bribery case, 
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that a "quid pro quo [need not be stated] in express 
terms, for otherwise the law's effect could be frustrat
ed by knowing winks and nods" (citation and internal 
quotation marks omitted)). The jury could reasonably 
infer from the evidence-including the proof that Ray 
and Goyal swapped career advice for inside infor
mation in the same telephone call (GX 39, 734; 
Tr. 1461)-that the men had implicitly reached such 
an agreement. 

The jury also had ample basis for finding that 
Choi disclosed inside information concerning NVIDIA 
to Lim in return for a personal benefit, namely, 
friendship. Lim described Choi as a "family friend" he 
had known for years, and the men attended church 
and socialized together. (Tr. 3032-33). Newman all 
but ignores this friendship, and insists there was in
sufficient proof of a benefit because Lim testified he 
never gave Choi "anything of value in exchange for 
information." (Newman Br. 51). The Government, 
however, was not required to show that Lim gave 
Choi cash or gifts for inside information. The jury 
was entitled to find that, in light of the friendship be
tween Choi and Lim, Choi received a benefit by tip
ping Lim. See Warde, 151 F.3d at 48-49 (finding bene
fit to the tipper based on friendship between tipper 
and tippee, because tip resembled trading by tipper 
followed by a gift of profits to the recipient). Newman 
argues that the jury could not properly reach this 
conclusion, because Choi did not know Lim was trad
ing NVIDIA stock and Lim did not trade the stock be
tween April and July of 2009. (Newman Br. 51). He is 
mistaken. Lim told Choi that he traded NVIDIA 
stock, and he in fact traded the stock in March, April, 
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July, and August of 2009. (Tr. 3044, 3083; GX 3510-6 
at 2-3). He also passed the information to another 
analyst, Kuo, in exchange for cash and gifts. 
(Tr. 3010, 3039, 3042). In any event, as discussed 
above, that Choi knew he was breaching a duty in 
disclosing information to Lim "suffice[d] to establish 
[Choi's] expectation that the breach w[ould] lead to 
some kind of a misuse of the information." Libera, 
989 F.2d at 600. Thus, contrary to Newman's claims, 
Choi's tips resembled "trading by the insider himself 
followed by a gift of the profits to the recipient." 
Dirks, 463 U.S. at 664. 

In sum, the evidence was sufficient to support the 
jury's conclusion that the Dell and NVIDIA insiders 
disclosed inside information in breach of a duty and 
for a benefit. Newman's challenges to the sufficiency 
of the evidence should therefore be rejected. 

POINT Ill 


There Was No Preiudicial Variance as to Count 

Two 


Newman next contends that the proof at trial re
garding inside tips he received in advance of Dell's 
May 2008 earnings announcement constituted a 
prejudicial variance from the allegations in Count 
Two of the Indictment. (Newman Br. 52-55). Newman 
raised no such complaint in the proceedings below, 
and his claim is therefore subject to review solely for 
plain error. Newman's claim would fail under any 
standard of review, because the evidence at trial did 
not prove facts materially different from those alleged 
in Count Two and because, even if there were a vari
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ance, Newman was on notice of it through the exhib
its and witness statements provided to him in ad
vance of trial. 

A. Applicable Law 

"A variance occurs when the charging terms of the 
indictment are left unaltered, but the evidence of
fered at trial proves facts materially different from 
those alleged in the indictment." United States v. 
Salmonese, 352 F.2d 608, 621 (2d Cir. 2003) (citation 
and internal quotation marks omitted). This Court 
"has consistently permitted significant flexibility in 
proof, provided that the defendant was given notice of 
the core of criminality to be proven at trial." United 
States v. Heimann, 705 F.2d 662, 666 (2d Cir. 1983) 
(citation and internal quotation marks omitted). 

"A defendant alleging variance must show 'sub
stantial prejudice' to warrant reversal." United States 
v. Rigas, 490 F.3d 208, 226 (2d Cir. 2007) (quoting 
United States v. McDermott, 918 F.2d 319, 326 (2d 
Cir. 1990)). A variance is prejudicial only when it "in
fringes on the 'substantial rights' that indictments 
exist to protect-to inform an accused of the charges 
against him so that he may prepare his defense and 
to avoid double jeopardy." United States v. Dupre, 462 
F.3d 131, 141 (2d Cir. 2006) (citation and internal 
quotation marks omitted); see also United States v. 
Mucciante, 21 F.3d 1228, 1236 (2d Cir. 1994) ("A var
iance is immaterial-and hence not prejudicial
where the allegation and proof substantially corre
spond, where the variance is not of a character that 
could have misled the defendant at the trial, and 
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where the variance is not such as to deprive the ac
cused of his right to be protected against another 
prosecution for the same offense." (citation and inter
nal quotation marks omitted)). 

B. Relevant Facts 

The speaking allegations in the Indictment de
scribed an insider-trading scheme in which Jesse 
Tortora-an analyst at Diamondback-obtained in
side information from employees of publicly traded 
technology companies both directly and through a 
network of corrupt analysts at other hedge funds. 
(A. 149-50). This information related to, among other 
things, the companies' earnings, revenues, and gross 
margins. (A. 150). The Indictment alleged that 
Tortora passed such inside information to Newman, 
who used it to execute securities trades. (A. 150). 

The Indictment provided specific details about 
trades based on inside information in connection with 
two quarterly earnings announcements by Dell in 
2008 and one such announcement by NVIDIA in 
2009. (A. 153-55, 156-57). As to Dell's May 2008 earn
ings announcement (which is the subject of Count 
Two), the Indictment alleged that a Dell insider had 
disclosed "Inside Information concerning Dell's finan
cial results for the quarter ended May 2, 2008," and 
that the "Inside Information indicated, among other 
things, that gross margins would be higher than 
market expectations." (A. 153). The Indictment fur
ther alleged that, based on this information, Newman 
bought 475,000 shares of Dell stock in advance of the 
earnings announcement. (A. 153, 163). 
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The evidence at trial established that, in advance 
of Dell's quarterly earnings announcement in May 
2008, the Dell insider provided multiple updates on 
Dell's financial results to Goyal, which tips Goyal 
shared with Tortora. (See GX 26). Tortora, in turn, 
provided the information to Newman and other cor
rupt analysts. (GX 29, 30, 31, 32, 33, 34, 2604, 2607). 
The cooperating witnesses did not remember precise
ly which metrics the Dell insider had provided for the 
May 2008 quarter, but each of them recalled that the 
information led to the conclusion that Dell's earnings 
per share would beat market expectations. (Tr. 179, 
1451, 2463).34 

Documentary evidence provided to the defendants 
six weeks in advance of trial (in accordance with the 
District Court's order regarding the production of 
marked Government exhibits) showed that the de
fendants received information in advance of Dell's 
quarterly announcement that Dell's earnings would 
beat market expectations. One of the corrupt analysts 
spoke to Tortora regarding Dell on May 12, 2008, and 
took notes of the conversation. Those notes indicated 
that, as of May 12, Dell would report revenues of 
$15.8 billion (which was one percent greater than 
market expectations at the time), gross margins of 

34 Goyal believed he had received information 
from Ray regarding revenues and margins (Tr. 1451); 
Tortora recalled that he had received Dell's revenue 
information and either its gross margins or operating 
margin (Tr. 179, 788); and Adondakis recalled receiv
ing revenue information but not margins (Tr. 2464). 
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"18.5-18.6%" (which was slightly better than the cur
rent market expectations of 18.5 percent), and operat
ing expenses of 13 percent. (GX 600A). A few days 
later, after another update from the Dell insider, 
Goyal and Tortora used the information he had pro
vided to calculate an earnings per share ("EPS") 
number of 36 to 37 cents, which exceede d market ex
pectations of 33 cents per share. (GX 187; Tr. 197). 35 

On May 16-the very same day Tortora confirmed 
that Dell's EPS would beat market expectations by 
three to four cents- Newman took a large long posi
tion in Dell stock. (GX 2501-DA). Only hours before 
Dell announced its earnings on May 29, following an 
additional update on Dell, Newman purchased addi
tional shares. (GX 2501-DA).3G While no documentary 
evidence records precisely what information Tortora 
conveyed to Newman on May 29, the information was 

35 As Tortora explained, Goyal did not provide 
Dell's EPS number; Tortora calculated that number 
using other metrics Goyal had given him, such as 
revenues, gross margins, operating margins, and ex
penses. (Tr. 147, 198). 

HG Telephone records showed that (1) Ray and 
Goyal spoke on the evening of May 28, (2) Goyal 
called Tortora later that same evening, and 
(3) Tortora called Newman at 7:48 a.m. the next 
morning. (GX 25, 2606, 2607, 2610). Newman pur
chased the 220,000 additional shares between 9:32 
a.m. and 12:48 p.m. that day. When Dell announced 
its earnings shor tly after 4:00 p.m. , Newman held a 
total of 450,000 shares. (GX 2501-DA). 
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obviously positive, given that Newman increased his 
Dell holdings after speaking to Tortora. 

Dell ultimately reported revenues and operating 
margins that beat consensus projections, with there
sult that Dell's EPS number was 38 cents per share. 
(GX 1803; Tr. 834). Gross margins, however, were 
slightly below market expectations. (GX 1723; 
DX 8228). As Newman had correctly predicted based 
on the inside information he had received, Dell's 
stock price increased following the earnings an
nouncement. (GX 1842 (showing stock price increase 
of five percent within one day of the announcement)). 

C. Discussion 

Contrary to Newman's claim, there was no vari
ance at all here, let alone a prejudicial variance. 
While it may have been preferable for the Indictment 
to allege that Dell's financial results generally would 
beat expectations in May 2008 without highlighting 
gross margins, the allegation was not limited to mar
gins. The Indictment alleged, among other things, 
that Newman received inside information regarding 
Dell's quarterly financial results in advance of the 
company's quarterly announcement in May 2008. 
(A. 153). As Newman himself acknowledges, the In
dictment's allegation that the tips included gross 
margin numbers was merely illustrative of the infor
mation that was disclosed. (A. 153 (alleging that the 
"Inside Information indicated, among other things, 
that gross margins would be higher than market ex
pectations"); Newman Br. 52 n.25 (conceding that the 
language of the Indictment was not limited to tips 
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concerning gross margins and "leaves room for other 
parameters")). Indeed, the thrust of the allegation 
was that Newman received inside information that 
Dell's financial results would exceed market expecta
tions, leading him to purchase a large volume of Dell 
stock so that he could capitalize on the rise in stock 
price following the announcement of those results. 
The proof at trial was consistent with-and certainly 
not materially different from-these allegations. 

The trial evidence established that, in May 2008, 
Goyal received multiple tips from a Dell insider con
cerning the company's financial results for the pre
ceding quarter and shared that information with 
Tortora, who, in turn, passed it along to Newman. 
The tips included information regarding revenues 
and operating expenses, in addition to gross margins. 
(See GX 600A). Newman emphasizes that while the 
Indictment alleged a tip that gross margins would ex
ceed expectations, gross margins were ultimately 
lower than analysts' projections. (Newman Br. 52). 
The inside tip Tortora received on May 12, 2008, 
however, showed that revenues, gross margins, and 
operating expenses all would beat market projections. 
(See GX 600A). That Dell's gross margin numbers 
were subsequently revised downward during the con
solidation process does not establish a variance. (See 
GX 1712A (showing gross margins of 18.5 to 18.6 per
cent as of May 12, consistent with the tip)). The evi
dence established that Newman received inside tips 
regarding Dell's quarterly financial results
including its gross margins-in advance of the com
pany's May 2008 earnings announcement, just as the 
Indictment alleged. 
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Even if the Indictment's allegation that the inside 
information regarding Dell's quarterly financial re
sults included, "among other things, that gross mar
gins would be higher than market expectations" could 
somehow be interpreted as different from the evi
dence presented at trial, Newman has fallen far short 
of demonstrating that any such variance resulted in 
substantial prejudice. (A. 153). This Court has held 
that "[a] variance is immaterial-and hence not prej
udicial-where the allegation and proof substantially 
correspond, where the variance is not of a character 
that could have misled the defendant at the trial, and 
where the variance is not such as to deprive the ac
cused of his right to be protected against another 
prosecution for the same offense." United States v. 
LaSpina, 299 F.3d 165, 183 (2d Cir. 2002) (internal 
quotation marks omitted). Newman does not assert 
that the purported variance would impede his ability 
to avoid double jeopardy. Instead, he claims that he 
was surprised by what he contends was a shift in the 
Government's theory at trial. (Newman Br. 54). 

Newman's claim of surprise has no traction. As 
discussed, the Indictment put him on notice that the 
Government intended to prove he received inside tips 
in advance of Dell's May 2008 quarterly announce
ment that the company's financial results would beat 
market expectations, leading him to take a substan
tial long position in Dell stock. Moreover, the Gov
ernment produced marked exhibits to him six weeks 
before the trial began. Those exhibits included a rec
ord of the tip provided in mid-May indicating that 
Dell's revenues, gross margins, and operating ex
penses would all exceed market projections. 
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(GX 600A). The exhibits also included an e-mail be
tween Tortora and Goyal-which was both quoted 
and discussed at length in the criminal complaint 
filed against the defendants-reflecting the Govern
ment's theory that the inside information Newman 
obtained was, on the whole, positive. (GX 187 (e-mail 
indicating that Dell's EPS would beat market expec
tations by several cents per share)). See United States 
v. Dupre, 426 F.3d at 141-42 (variance not prejudicial 
where there was no claim of surprise because Gov
ernment had produced documents containing evi
dence presented at trial well in advance of trial). 

Perhaps the most powerful proof that Newman 
was not in fact surprised by the theory the Govern
ment pursued at trial was his own counsel's com
ments in opening statement. At the outset of the tri
al, even though the Government had not mentioned 
the May 2008 tips in its opening statement, New
man's counsel twice described the Government's the
ory as being that Newman received inside infor
mation that month that Dell would report positive 
results in its quarterly announcement. (Tr. 87 (stat
ing that Count Two alleged that "Newman bought 
475,000 shares of Dell because he had been given in
side information, according to the[ Government], that 
Dell would report positive results a few weeks later 
on May 29"), 88 (describing "May 16" as "when the 
government says [Newman] got inside information 
telling him he knew that the company[, that is, Dell,] 
was going to report positively")). As these comments 
demonstrate, Newman well understood the Govern
ment's theory as to the May 2008 Dell tips and was 
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not surprised at trial when the Government did not 
limit its proof to tips regarding gross margins. 

Newman further asserts that the claimed preju
dice was "particularly severe" because the District 
Court did not allow him to "fully explor[e] the incon
sistencies in the government's allegations." (Newman 
Br. 54-55). Specifically, he contends that the District 
Court improperly prevented him from (1) seeking to 
refresh the cooperating witnesses' recollections, using 
the Indictment, as to whether they had told the Gov
ernment they received tips in May 2008 related to 
gross margins; and (2) questioning the case agent 
about the criminal complaint he signed, which stated 
that Tortora received gross margin information in 
advance of Dell's May 2008 earnings announcement. 
These complaints regarding restrictions on Newman's 
examination of certain witnesses have no bearing on 
his claim of prejudicial variance, given this Court's 
precedent that a variance is prejudicial only when it 
"infringes on the 'substantial rights' that indictments 
exist to protect-to inform an accused of the charges 
against him so that he may prepare his defense and 
to avoid double jeopardy." Dupre, 462 F.3d at 141 (ci
tation and internal quotation marks omitted). The 
complaints have no merit in any event. 

Although Newman claims that the District Court 
prohibited him from showing three cooperating wit
nesses the Indictment "to refresh their memories" as 
to whether they had previously told the Government 
that, in May 2008, they received inside information 
related to gross margins, this is not what happened 
at trial. Newman's counsel did not ask to show 
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Tortora the Indictment. Instead, after confirming 
with Tortora on cross-examination that Tortora did 
not recall which "financial performance line items" he 
had received that quarter, Newman proposed to read 
aloud to the jury a paragraph from the Indictment in 
order to put the testimony "in context." (Tr. 826-27). 
The Court did not abuse its discretion in precluding 
Newman's counsel from doing so and directing him 
instead to "[a]sk [the witness] questions." (Tr. 827). 
See Fed. R. Evid. 611(a); cf. United States v. Polizzi, 
500 F.2d 856, 876 (9th Cir. 1974) ("The decision to 
read the indictment to the jury is within the sound 
discretion of the trial court."). 

Moreover, Newman fails to acknowledge that the 
District Court allowed him to attempt to refresh Goy
al's and Adondakis's recollections on this very point 
with the informations containing the charges to 
which each of them had pleaded guilty. (Tr. 1571-72, 
2463-67, 3431-32). In any event, it would not have 
been an abuse of discretion for the Court to prevent 
Newman from attempting to refresh the cooperating 
witnesses' recollections with the Indictment (had he 
sought to do so), given that it was a legal document 
based on a composite of information obtained from 
various sources and that Newman could have sought 
to refresh their memories with their own prior state
ments, as documented by the Government. See 
Berkovich v. Hicks, 922 F.2d 1018, 1025 (2d Cir. 
1991) ("A trial judge has broad discretion to organize 
or limit the use of evidence to refresh recollection." 
(citation and internal quotation marks omitted)). 
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Nor is there any force to Newman's claim that the 
District Court abused its discretion in preventing him 
from questioning the case agent about the allegation 
in the criminal complaint that Dell's gross margins 
would beat market expectations. As Newman's coun
sel explained at trial, he sought to ask the case agent 
whether Goyal and Tortora were the source of this 
information in order to impeach them with a prior in
consistent statement. (Tr. 3432-37). The Court cor
rectly found that there was no inconsistency between 
the witnesses' testimony and any prior statements 
they had made, because they had each testified that 
they did not recall what type of financial information 
they had received concerning Dell in May 2008. 
(Tr. 3437; see also Tr. 178-79 (Tortora testifying that 
he did not remember "the specific details of the line 
items" he received on Dell in May 2008), 788-89 
(Tortora testifying on cross-examination that he was 
not certain whether he had received gross margin in
formation on Dell in May 2008), 1571 (Goyal testify
ing on cross-examination that he did not recall what 
information he had received on Dell in May 2008)). 

In any event, even if Newman's counsel had iden
tified a prior inconsistent statement, he could not of
fer extrinsic evidence of any such statement under 
Rule 613(b) of the Federal Rules of Evidence without 
giving either Tortora or Goyal "an opportunity to ex
plain or deny the statement," Fed. R. Evid. 613(b), 
which he failed to do. In these circumstances, the 
District Court cannot be said to have abused its dis
cretion. See United States v. Strother, 49 F.3d 869, 
874-75 (2d Cir. 1995) ("We review a district court's 
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determination of whether statements are inconsistent 
with each other for an abuse of discretion."). 

In sum, there was no variance here, prejudicial or 
otherwise. Newman's claim should therefore be re
jected. 

POINT IV 

Chiasson's Sentence Was Reasonable 

Chiasson challenges his sentence of 78 months' 
imprisonment as both procedurally and substantively 
unreasonable. (Chiasson Br. 53-70). He contends that 
his sentence was procedurally unreasonable because 
the District Court included in its calculation of gain 
the illicit profits generated not only by Chiasson's 
own trades on behalf of Level Global, but also the 
trades made by Level Global's other co-founder, Da
vid Ganek, who the Court found was a co-conspirator. 
Contrary to Chiasson's claim, that finding was not 
clearly erroneous, and the inclusion of Ganek's trades 
in the gain calculation was therefore proper. Moreo
ver, Chiasson's further argument that his sentence 
was substantively unreasonable because the Court 
placed undue emphasis on gain and failed to account 
for unwarranted sentencing disparities also lacks 
merit. Chiasson's sentence-which was substantially 
below the applicable Guidelines range-was reasona
ble. 

A. Relevant Facts 

In advance of Chiasson's sentencing, the Proba
tion Office prepared a Presentence Report. In calcu
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lating the applicable range under the United States 
Sentencing Guidelines ("U.S.S.G." or the "Guide
lines"), the Probation Office determined that Chias
son was responsible for unlawful trading gains of ap
proximately $40 million. (PSR ~[~ 32, 36, 41, 42, 51).37 
Accordingly, the Probation Office concluded that 
Chiasson's total offense level was 30, that he fell 
within Criminal History Category I, and that his 
Guidelines range was 97 to 121 months' imprison
ment. (PSR ~[ 93). The Probation Office recommended 
a sentence of 97 months' imprisonment. (PSR at 28
29, Sentencing Recommendation). 

In his sentencing submission, Chiasson challenged 
the Probation Office's Guidelines calculation, arguing 
that the trading gains should be limited to trades ex
ecuted by Chiasson himself. (A. 257 4-77). Chiasson 
further requested that the District Court grant a 
"substantial downward variance" from the Guidelines 
range. (A. 2578). Chiasson's submission included an 
extensive discussion of other insider-trading defend
ants and their sentences, arguing that a substantially 
below-Guidelines sentence was necessary to avoid 

37 Although the actual trading gains realized by 
Level Global were in excess of $50 million, the Proba
tion Office utilized the same "24-hour rule" that the 
District Court had applied at Newman's sentencing, 
and calculated insider trading gains based on the 
stock price 24 hours after the public announcement of 
the inside information, on the assumption that the 
information was fully embedded in the stock price by 
that time. 
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unwarranted sentencing disparities. (A. 2579-92). 
Chiasson also argued that such a sentence was war
ranted because of Chiasson's personal history and 
family circumstances; the Guidelines' emphasis on 
profits; and the aberrational nature of Chiasson's 
criminal conduct. (A. 2592-607). 

In its sentencing submission, the Government ad
vocated for a sentence within the Guidelines range of 
97 to 121 months' imprisonment, noting the extraor
dinary scope of the conspiracy, Chiasson's role in it, 
and the enormous trading gains realized by Chiasson 
and his co-conspirators at Level Global. (A. 2777-93). 
With respect to the Guidelines calculation, the Gov
ernment argued that the calculation of gains should 
include not only trades Chiasson executed himself, 
but also trades directed by co-conspirator David 
Ganek, who had co-founded Level Global with Chias
son. (A. 2796-97). On that point, the Government ar
gued that to the extent Ganek had directed some of 
the trades at issue, he and Chiasson had been acting 
in concert with one another. (The District Court had 
previously made a finding at trial by a preponderance 
of the evidence that Ganek was also a member of the 
conspiracy, as discussed in Point V, infra.) 

On May 13, 2013, the parties appeared before the 
District Court for sentencing. The Court first ad
dressed the Guidelines calculation, noting that the 
principal dispute between the parties was whether to 
include trades at Level Global that were directed by 
Ganek. (A. 2880-81). Chiasson argued that he should 
be treated similarly as certain downstream tippees in 
an unrelated case, United States v. Goffer, 10 Cr. 56 
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(RJS), where the tippee defendants where held re
sponsible for the profits resulting from their own 
trades and not those of co-conspirators. (A. 2881-83). 
The Government countered that the two cases were 
not factually analogous, as the tippee-defendants in 
Gaffer worked at different firms and traded inde
pendently of one another; in contrast, the trades at 
Level Global, whether directed by Ganek or Chiasson, 
were all part of a single trade built up over time
namely, a short of Dell stock based on inside infor
mation Adondakis had obtained indirectly from in
side Dell. (A. 2883-88). The Court agreed with the 
Government largely for the reasons set forth in its 
sentencing submission and found, consistent with the 
Presentence Report, that the gain attributable to 
Chiasson was more than $20 million, resulting in a 
Guidelines range of97 to 121 months. (A. 2888). 

The District Court next identified the different 
factors it was required to consider under Section 
3553(a) of Title 18, United States Code, in determin
ing an appropriate sentence, including the need to 
avoid unwarranted sentencing disparities among sim
ilarly situated defendants, and then heard from both 
parties. (A. 2888-91). Chiasson's counsel requested 
that the Court show leniency based on Chiasson's 
personal history and the sentences imposed on other 
insider trading defendants. (A. 2912-20). The Gov
ernment reiterated its view of the seriousness of the 
offense. (A. 2920-21). 

The District Court then discussed the application 
of the various Section 3553(a) factors. With respect to 
the circumstances of the offense, the Court comment
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ed that the criminal conduct took place over a "long 
period of time" and "wasn't just one error in judg
ment" because "[i]t was repeated over multiple 
months and even years." (A. 2927). The Court also 
noted that the incentives for Chiasson to commit the 
crime should have been greatly diminished since he 
was a wealthy individual earning more than $10 mil
lion a year. (A. 2927). The Court agreed that Chias
son was less culpable than certain other insider trad
ing defendants, like Zvi Gaffer, who received a sen
tence of 120 months' imprisonment. (A. 2930). At the 
same time, the Court remarked that Chiasson had 
engaged in efforts to conceal his criminal conduct and 
that the size of the illegal profits was extraordinary. 
(A. 2930-31). The Court explained that "the size of 
the bet matters and the size of the gains matter. I 
think that they should be discounted to some extent. 
I agree with [counsel for Chiasson], they shouldn't be 
the only thing that matters, but they do matter." 
(A. 2931). Balancing all the different factors, the 
Court concluded that a sentence of 78 months' im
prisonment was warranted. 

B. Applicable Law 

1. Appellate Review of Sentences 

Appellate review of a district court's sentence "en
compasses two components: procedural review and 
substantive review." United States v. Cavera, 550 
F.3d 180, 189 (2d Cir. 2008) (en bane); see generally 
United States v. Booker, 543 U.S. 220 (2005); United 
States v. Crosby, 397 F.3d 103 (2d Cir. 2005). A dis
trict court "commits procedural error where it fails to 
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calculate the Guidelines range (unless the omission of 
the calculation is justified), makes a mistake in its 
Guidelines calculation, [] treats the Guidelines as 
mandatory[,] . . . does not consider the Section 
3553(a) factors, or rests its sentence on a clearly er
roneous finding of fact." United States v. Cavera, 550 
F.3d at 190 (internal citations omitted); see also Gall 
v. United States, 552 U.S. 38, 51 (2007). 

If the Court determines that there was no proce
dural error, it "should then consider the substantive 
reasonableness of the sentence imposed under an 
abuse-of-discretion standard." Gall v. United States, 
552 U.S. at 51. In applying that standard, the Court 
must "take into account the totality of the circum
stances, giving due deference to the sentencing 
judge's exercise of discretion and bearing in mind the 
institutional advantages of district courts." Cavera, 
550 F.3d at 190; see also United States v. Fernandez, 
443 F.3d 19, 26 (2d Cir. 2006). The Court has elabo
rated on the definition of substantive reasonableness 
and, in doing so, indicated that the substantive rea
sonableness standard "provide[s] a backstop for those 
few cases that, although procedurally correct, would 
nonetheless damage the administration of justice be
cause the sentence imposed was shockingly high, 
shockingly low, or otherwise unsupportable as a mat
ter oflaw." United States v. Rigas, 583 F.3d 108, 123 
(2d Cir. 2009); see also Cavera, 550 F.3d at 190 (stat
ing that the Court will "set aside a district court's 
substantive determination only in exceptional cases 
where the trial court's decision 'cannot be located 
within the range of permissible decisions'" (emphasis 
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in original; quoting United States v. Rigas, 490 F.3d 
at 238)). 

2. Consideration of Sentencing Disparities 

When sentencing a defendant, a court "shall con
sider . . . the need to avoid unwarranted sentence 
disparities among defendants with similar records 
who have been found guilty of similar conduct." 18 
U.S.C. § 3553(a)(6). The "primary purpose of th[is] 
provision was to reduce unwarranted sentence dis
parities nationwide," although the statute does not 
limit the sentencing court from considering other 
types of disparities, including comparisons with co
defendants' sentences. United States v. Wills, 476 
F.3d 103, 109 (2d Cir. 2007); see United States v. Fri
as, 521 F.3d 229, 236 (2d Cir. 2008). 

This Court has repeatedly reaffirmed that sen
tencing disparities are not "unwarranted" where de
fendants are not "similarly situated." United States v. 
Wills, 476 F.3d at 109-10; United States v. Fernandez, 
443 F.3d at 32 ("[A] sentencing difference is not a for
bidden 'disparity' if it is justified by legitimate con
siderations, such as rewards for cooperation."(citation 
and internal quotation marks omitted)). Moreover, as 
this Court has explained, even where a sentencing 
judge acknowledges the existence of a disparity, such 
acknowledgment does not necessarily require the 
judge to "adjust a sentence downward from the advi
sory guidelines range in order for that sentence to be 
reasonable." United States v. Florez, 447 F.3d 145, 
157-58 (2006) (citation and internal quotation marks 
omitted). That is, "if sentencing disparities . . . are 
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properly considered, the weight to be given such dis
parities, like the weight to be given any '3553(a) fac
tor,' is a matter firmly committed to the discretion of 
the sentencing judge and is beyond our [appellate] 
review, as long as the sentence ultimately imposed is 
reasonable in light of all the circumstances present
ed." Id. at 158 (quoting Fernandez, 443 F.3d at 32). 
This Court has further explained that "[a] reviewing 
court's concern about unwarranted disparities is at a 
minimum when a sentence is within the Guidelines 
range." United States v. Irving, 554 F.3d 64, 76 (2d 
Cir. 2009) (internal quotation marks omitted). 

C. 	 Discussion 

1. 	 Chiasson's Sentence Was Procedurally 
Reasonable 

Chiasson contends that the District Court incor
rectly calculated Chiasson's trading gains by includ
ing the gains from trades placed on behalf of Level 
Global by both Chiasson and Ganek. (Chiasson 
Br. 59-62). He argues that Ganek's trades should not 
have been included "[a]bsent evidence that Ganek 
joined a conspiracy with Chiasson." (Chiasson Br. 61). 
But that is precisely the finding the Court made at 
trial. Because that finding was not clearly erroneous, 
see Point V, infra, the Court's inclusion of Ganek's 
trades in the gain calculation was proper. 

Under the Guidelines, gain in insider trading cas
es includes all gains that result from "trading in se
curities by the defendant and persons acting in con
cert with the defendant or to whom the defendant pro
vided inside information." U.S.S.G. § 2B1.4, com
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ment. background (emphasis added). That was plain
ly the case here. The Dell trades made at Level Glob
al in July and August 2008 by Chiasson and Ganek, 
the co-founders of the firm, were all part of a single 
position built up over time-a massive short in Dell 
stock based on the inside tip Adondakis had received 
about Dell's surprisingly weak margins for the quar
ter. 

As set forth in greater detail in Point V, infra, in 
July and August 2008, Ganek received multiple up
dates about Dell's upcoming quarterly results based 
on inside tips. (See, e.g., GX 459 (Adondakis inform
ing Chiasson and Ganek that he would get "the 
DELL check mid-week"), 513 (e-mail from Chiasson 
to Ganek stating that while an analyst was predict
ing gross margins for Dell of 18 percent, "our call is 
17.5ish"-a reference to the inside information Adon
dakis had received about Dell's disappointing mar
gins and the basis for the firm's short position in 
Dell)). Ganek's communications with others at Level 
Global demonstrated that he understood the source of 
the information was an insider at Dell. (See, e.g., 
GX 438 (instant message in which Ganek asked an
other co-conspirator at Level Global, "did sam here 
[sic] from his dell contact?"), 515 (Chiasson informing 
Ganek that a certain analyst believed Dell would 
miss margin expectations and specifically advising 
Ganek that although that analyst "has a few guys 
there [i.e., at Dell]," they were "not sam's people")). 
Indeed, as a matter of common sense, it defies logic to 
believe that Ganek would permit his firm to take a 
$220 million short position-the second largest short 
in its history-based on an unknown source. (DX 39; 
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GX 64). As the District Court explained, the nature of 
the information and Ganek's awareness of "the series 
of incremental checks spaced out over several weeks, 
which is consistent with financial results being 
firmed up as the roll up process is taking place, as the 
reporting date approaches," provided ample evidence 
that he knew the source of the tips. (Tr. 3255). 

Other evidence also supported the conclusion that 
Chiasson and Ganek acted in concert with one anoth
er. In August 2008, for example, after Adondakis pre
pared an analysis of how Dell's stock would react to 
the public announcement of the inside information he 
had received from Tortora, Adondakis printed the 
analysis and took it to a meeting with Chiasson and 
another senior Level Global employee with whom he 
discussed the analysis. (Tr. 1778). Adondakis then 
observed Chiasson and the other Level Global em
ployee take the analysis into Ganek's office in a 
closed door meeting without Adondakis. (Tr. 1779). 
And the day before the earnings announcement, on 
August 27, 2008, Adondakis had a 40 minute call 
with Chiasson, Ganek and two other coconspirators 
at Level Global in which Adondakis informed the 
group he "ha[d] another Dell update" indicating gross 
margins were coming in below expectations. 
(Tr. 1805; GX 523). In light of the extensive evidence 
of Ganek's participation in the conspiracy with 
Chiasson, the District Court's finding that the gain 
attributable to Chiasson was more than $20 million 
was not clearly erroneous. 

Chiasson also suggests that he should have been 
held accountable only for his own trades in light of 
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the District Court's approach to sentencing down
stream tippees in Coffer. There, several downstream 
tippees-Emanuel Gaffer, Michael Kimelman and 
Craig Drimal-received inside tips from the same 
source, but for Guidelines purposes, were held re
sponsible only for their own trades. Chiasson's reli
ance on Coffer is unavailing. 

First, while Chiasson relies on the District Court's 
approach in Coffer to argue that a downstream tippee 
can be held accountable only for his or her own 
trades, or for the trades of those tipped by the de
fendant, the language of the Guidelines is not so lim
ited. The Guidelines provide that gain in insider trad
ing cases includes the gain resulting from trades by 
(1) the defendant, (2) people the defendant tipped, 
and (3) persons acting in concert with the defendant. 
See U.S.S.G. § 2Bl.4, comment. background. 

Second, and in any event, Chiasson is not similar
ly situated to the Coffer tippees vis-a-vis Ganek. In 
Coffer, at the time of the trades in question, the 
downstream tippees worked at three different firms, 
received information from the same source (Gaffer) 
but through different tipping chains, and traded in
dependently of one another. The relationship among 
those tippees is most analogous to the relationship 
between Chiasson and Newman, not Chiasson and 
Ganek. Consistent with its approach in Coffer, the 
District Court did not include Newman's gains (or 
those of co-conspirators at other investment firms) in 
Chiasson's gain calculation. 

Finally, Chiasson's claim that the District Court 
did not make sufficiently specific findings to permit 
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review for clear error by this Court is belied by the 
record. (Chiasson Br. 59). The Court stated that it 
largely agreed with the reasons set forth in the Gov
ernment's sentencing submission, which described 
the evidence supporting the inclusion of Ganek's 
trades. On top of that, the Court had already ex
plained at trial its finding that Ganek was a co
conspirator. (Tr. 3254-56; see Point V, infra). This 
record is easily sufficient for this Court to conclude 
that the District Court's finding was not clearly erro
neous. 

2. 	 Chiasson's Sentence Was Substantively 
Reasonable 

Chiasson further contends that his sentence was 
substantively unreasonable, claiming that the Dis
trict Court placed undue emphasis on the amount of 
gain and failed adequately to take into account the 
need to avoid unwarranted sentencing disparities. 
(Chiasson Br. 62-70). At Chiasson's sentencing, the 
Court expressly recognized its statutory obligation to 
consider, among other factors, the need to avoid un
warranted sentencing disparities. The Court bal
anced each of those factors and concluded that a sen
tence of 78 months-substantially below the Guide
lines range-was appropriate. In light of all the fac
tors set forth in Section 3553(a), Chiasson's sentence 
was reasonable. 

Chiasson's unlawful conduct spanned a period of 
nearly two years and encompassed multiple trades in 
various securities based on a number of different ille
gal tips. Chiasson repeatedly and deliberately traded 
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on inside information-information he knew had 
been disclosed by company insiders in intentional 
breach of their duties of confidentiality. Chiasson also 
understood the enormous scope of the conspiracy; in 
addition to the massive trades made at Level Global, 
the inside information was being exchanged with 
other firms that also were trading on the information. 
Further, Chiasson took steps to conceal the illicit 
sources of information on which his trades were 
based. Indeed, he took an internal system at Level 
Global that was designed to create transparency and 
turned it on its head, using it to create a bogus paper 
trail to justifY his unlawful trades while concealing 
their true basis. Chiasson was a sophisticated market 
professional who plainly understood the illegality of 
his conduct; to make matters worse, Chiasson was 
one of three people designated by Level Global to an
swer employees' questions about the firm's compli
ance policies, including its insider trading policy. 
(GX 595). 

The magnitude of Chiasson's unlawful trades and 
resulting profits was truly staggering. The $220 mil
lion short of Dell stock in August 2008-based on in
side information about the company's quarterly fi
nancial results-was Level Global's second largest 
short position ever, and it led to profits in excess of 
$50 million. (DX 39; GX 64). The unlawful profits 
from that position were enormous and unprecedent
ed. 

As even Chiasson is forced to concede, the size of 
the gains is a relevant sentencing consideration. The 
enormous gain from Chiasson's criminal conduct is 
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certainly a reflection of the extent of his criminal 
conduct, the extent of his corruption of the capital 
markets, and the harm caused to others. Many of the 
harms caused by insider trading are magnified when 
the unlawful trades and resulting profits are as mas
sive as they were here. See Coffer, 721 F.3d at 132 
(insider trading gain of approximately $11 million 
"had major deleterious effects on the market"). For 
one, the greater the gain resulting from the unlawful 
trades, the greater the loss to other participants in 
the market. Further, as Congress has found, insider 
trading undermines the public's confidence in the in
tegrity of the financial markets. See Insider Trading 
and Securities Fraud Enforcement Act of 1988, H.R. 
Rep. No. 100-910, at 7-8 (1988), reprinted in 1988 
U.S.C.C.A.N. 6043, 6044 (stating that "[i]nsider trad
ing damages the legitimacy of the capital market and 
diminishes the public's faith .... [T]he small investor 
will be-and has been-reluctant to invest in the 
market if he feels it is rigged against him"); see also 
Insider Trading Sanctions Act of 1984, H.R. Rep. No. 
98-355, at 5 (1983), reprinted in 1984 U.S.C.C.A.N. 
2274, 2278 (emphasizing that "[t]he abuse of informa
tional advantages that other investors cannot hope to 
overcome through their own efforts is unfair and in
consistent with the investing public's legitimate ex
pectation of honest and fair securities markets where 
all participants play by the same rules"). The result
ing damage is particularly severe where, as here, a 
multi-billion-dollar hedge fund reaps profits of more 
than $50 million from a single insider trade. 

Even apart from its relevance to the "nature and 
circumstances of the offense," however, gain is also 
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relevant to another Section 3553(a) factor that Chias
son overlooks, namely, the need to provide adequate 
deterrence. Because insider trading has the potential, 
as demonstrated by the facts of this case, to be an ex
traordinarily profitable crime, substantial sentences 
are necessary to counter the incentives to engage in 
such activity. See Coffer, 721 F.3d at 132 ("The dis
trict court's assertion that insider trading requires 
high sentences to alter th[e] calculus" that insider 
trading is "a game worth playing" given the potential 
for large profits "is a Congressionally-approved ex
ample of giving meaning to the 18 U.S.C. § 3553(a) 
factors"). 

Chiasson's contention that his sentence was sub
stantively unreasonable rests largely on comparisons 
to sentences received by a handful of other insider 
trading defendants. Of course, the District Court ex
pressly recognized that the need to avoid unwarrant
ed sentencing disparities was one of a number of fac
tors the sentencing court had to consider; the weight 
to be given that factor, however, was a matter com
mitted to the discretion of the District Court. United 
States v. Florez, 447 F.3d at 157-58. In any event, the 
comparisons upon which Chiasson relies are inapt. 

In comparing himself to other insider trading de
fendants, Chiasson highlights facts from those cases 
that are favorable to him, while ignoring important 
differences. Chiasson compares himself, for example, 
to Joseph Contorinis, a tippee who received a 72
month sentence. Chiasson correctly notes that Con
torinis testified untruthfully at trial, but overlooks 
that Contorinis's criminal conduct was more limited 
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in duration and scope than Chiasson's, as Contorinis 
traded only a single stock, over a short period of time, 
based on tips from one source about a single transac
tion. 

Chiasson focuses most, however, on the 66-month 
sentence imposed on Craig Drimal, a downstream 
tippee in Coffer. Chiasson points to certain aggravat
ing factors present in that case, but does not account 
for the fact that Drimal accepted responsibility and 
pleaded guilty. (Had Chiasson done so, his Guidelines 
range would have been substantially reduced.) Fur
ther, Chiasson's gains were nearly four times the size 
of Drimal's, which this Court described as having 
"major deleterious effects on the market." Coffer, 721 
F.3d at 132. 

Chiasson fails to acknowledge that the key differ
entiating factor between Drimal and other down
stream tippees in Coffer (who received substantially 
lower sentences than he did) was the size of their re
spective gains. Emanuel Goffer, for example, received 
a sentence of 36 months' imprisonment even though 
he shared virtually all of the aggravating factors 
Chiasson highlights for Drimal (and, unlike Drimal, 
went to trial); Emanuel Goffer's profits, however, 
were far smaller than Drimal's. Significantly, this 
Court affirmed Drimal's 66-month sentence, agreeing 
with the District Court's consideration of gain as an 
important sentencing factor. See Coffer, 721 F.3d at 
132. 

Finally, Chiasson argues that a sentence two 
years longer than that received by Newman was not 
justified. Chiasson's gain, however, exceeded New
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man's by a factor of ten. That Chiasson disagrees 
with the District Court's balancing of the different 
factors does not render his sentence unreasonable. As 
this Court has made clear, "[t]he weight to be afford
ed any given argument made pursuant to one of the 
§ 3553 factors is a matter firmly committed to the 
discretion of the sentencing judge and is beyond our 
review, as long as the sentence ultimately imposed is 
reasonable in light of all the circumstances present
ed." United States v. Nektalov, 461 F.3d 309, 319 (2d 
Cir. 2006) (quoting Fernandez, 443 F.3d at 32). Here, 
in light of all the Section 3553(a) factors, Chiasson's 
below-Guidelines sentence was reasonable. 

POINTV 

The Forfeiture Order Was Proper 

Chiasson finally challenges two aspects of the for
feiture order imposed by the District Court, claiming 
that the Court committed clear error in finding that 
David Ganek was a co-conspirator and contending 
that he was entitled to a jury determination, beyond 
a reasonable doubt, as to the amount of forfeiture. 
(Chiasson Br. 70-79). Neither of Chiasson's argu
ments has merit. 

A. Relevant Facts 

The evidence at trial established that Ganek was 
aware that Sam Adondakis (Chiasson's analyst at 
Level Global) had a source who was a Dell insider, 
and that Ganek knew Adondakis received numerous 
updates on Dell's financial results leading up to the 
company's August 2008 earnings announcement. On 
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August 5, 2008, Adondakis received an initial inside 
tip concerning Dell's performance in the quarter that 
had just ended, and passed the information along to 
Chiasson. (GX 214; Tr. 1761). Three days later, 
Ganek sent an instant message to another trader at 
Level Global asking whether Adondakis had heard 
"from his dell contact." (GX 438). The trader respond
ed, "initial check was neg earlier in the week, next 
one is later next week I believe (not sure of exact tim
ing), then one more right before the q." (GX 438). 

Around that same time, Adondakis used the in
side information he had received to prepare an analy
sis of how the market would react to Dell's quarterly 
earnings report. (Tr. 177 4-78). Adondakis discussed 
the document in a meeting with Chiasson and anoth
er senior Level Global employee; Chiasson and the 
other employee then took the document to Ganek's 
office. (Tr. 1778-79). Following this meeting, Level 
Global increased its short position in Dell. Subse
quently, on August 15, Adondakis wrote an e-mail to 
Chiasson, Ganek, and others, explaining that he 
would "get the DELL check mid-week & the company 
reports the following Thurs." (GX 459). 

On August 26, Chiasson wrote to Ganek that an 
analyst had predicted that Dell would report a gross 
margin of 18 percent, but-consistent with the tip 
Adondakis had received-stated, "[o]ur call is 
17.5ish." (GX 513). Chiasson also informed Ganek 
that an analyst named Fortuna was predicting a 
gross margin "miss." (GX 513). In a series of instant 
messages later that same day, Chiasson told Ganek 
that "[For]tuna smells it" and that Fortuna "has a 
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few guys" at Dell, but that they "are not sam's peo
ple." (GX 515). 

On August 27, the day before Dell's quarterly an
nouncement, Adondakis had a lengthy telephone call 
with Chiasson, Ganek, and two other Level Global 
employees during which Adondakis informed the 
group that he had another Dell update indicating 
that the company's gross margins would be lower 
than expectations. (Tr. 1805; GX 523). While he was 
still on the call with Adondakis, Ganek instructed a 
trader to increase Level Global's short position in 
Dell. 

The evidence also established that Ganek knew 
Adondakis had a source of inside information on 
NVIDIA, and that this insider provided a series of 
updates leading up to NVIDIA's May 7, 2009 earn
ings announcement. On April 27, 2009, Adondakis 
received an initial tip regarding NVIDIA's gross mar
gins for the quarter (that the company would report 
30 percent), and passed it along to Chiasson. (GX 813, 
900). The very next day, Chiasson sent an e-mail to 
Ganek in which he explained that "Sammy [Adonda
kis] thinks we will get a firmer read shortly," and 
that "[p]relim call [on gross margins] is Street is 34/ 
our check is 30 GM." (GX 907). Adondakis got his 
next inside tip on NVIDIA on May 4. (GX 820). That 
same day, a Level Global trader wrote Ganek that 
Chiasson was shorting NVIDIA "500k for starters" 
based on "Sam's latest check" that "GM's will be light 
when [NVIDIA] report[s] on Thursday." (GX 927). 
That evening, Ganek and Chiasson had the following 
instant message exchange: 



Case: 13-1837 Document: 179 Page: 136 11/14/2013 1092928 

121 

Ganek: 	 nvda? 

Chiasson: 	 starting to do a little here 
. . . gm call remains bad 
and bad for this qtr and 
guide[.] [C]alls so far we 
are doing this aft suggest 
people not prepared for 
what is coming in print and 
guide versus our checks 

Ganek: 	 have gotten anything in

cremental to last weeks 

call? 


Chiasson: 	 yes this call today. 

(GX 923). 

At trial, the District Court admitted Ganek's 
statements in these various instant message and e
mail communications as co-conspirator statements, 
pursuant to Rule 801(d)(2)(E) of the Federal Rules of 
Evidence, finding that the Government had estab
lished by a preponderance of the evidence that Ganek 
was a co-conspirator of Chiasson's. (Tr. 3257). The 
Court stated that, although Adondakis did not explic
itly tell Ganek he had a source inside Dell, a prepon
derance of the evidence showed that "Ganek was 
aware of the source and the nature of th[e] infor
mation" Adondakis provided. (Tr. 3254). In this re
gard, the Court commented that Ganek knew Adon
dakis had a Dell contact, that Ganek "was aware that 
the Dell contact was providing Adondakis with a se
ries of incremental checks ... spaced out over several 
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weeks, which is consistent with financial results be
ing firmed up as the roll up process is taking place," 
and that Ganek knew "Adondakis was providing Dell 
checks to Ganek during a black-out period for Dell." 
(Tr. 3255). As for NVIDIA, the Court emphasized that 
Ganek was aware Adondakis's information would be
come "firmer as the earnings report approached." 
(Tr. 3255). The Court further found that Ganek's au
thorization of "large trading positions" in Dell and 
NVIDIA shortly after receiving information from 
Adondakis was "circumstantial evidence of his 
knowledge." (Tr. 3255). 

Consistent with these findings at trial, in deter
mining the forfeiture amount, the Court stated that 
Ganek was an unindicted co-conspirator and ordered 
Chiasson to forfeit $1,382,217, a sum representing 
incentive and management fees received by both 
Chiasson and Ganek. (A. 3003). 

B. Applicable Law 

The forfeiture statute pertaining to securities 
fraud broadly provides for the forfeiture of "[a]ny 
property, real or personal, which constitutes or is de
rived from proceeds traceable to [the] violation." 18 
U.S.C. § 981(a)(l)(C).38 "[A] court may order a de
fendant to forfeit proceeds received by others who 

38 Although Section 981 is a civil forfeiture provi
sion, 28 U.S.C. § 2461 provides that criminal forfei
ture is mandated where federal law provides for civil 
forfeiture but there is no parallel criminal forfeiture 
prOVISIOn. 
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participated jointly in the crime, provided the actions 
generating those proceeds were reasonably foreseea
ble to the defendant." Contorinis, 692 F.3d at 147; 
United States v. Fruchter, 411 F.3d 377, 384 (2d Cir. 
2005) ("So long as the sentencing court finds by a 
preponderance of the evidence that the criminal con
duct through which the proceeds were made was 
foreseeable to the defendant, the proceeds should 
form part of the forfeiture judgment."); see also Unit
ed States v. Royer, 549 F.3d 886, 904 (2d Cir. 2008) 
(affirming forfeiture amount which, like the gain 
amount found at sentencing, incorporated the fraudu
lent conduct of persons who acted in concert with the 
defendant). 

The Government must prove the facts supporting 
forfeiture only by a preponderance of the evidence. 
See United States v. Treacy, 639 F.3d 32, 48 (2d Cir. 
2011); United States v. Gaskin, 364 F.3d at 461. 
Moreover, "[t]he Court's determination [as to the 
proper forfeiture amount] may be based on evidence 
already in the record, including any written plea 
agreement, and on any additional evidence or infor
mation submitted by the parties and accepted by the 
court as relevant and reliable." Fed. R. Crim. P. 
32.2(b)(1)(B). "When a forfeiture award is challenged 
on appeal, this Court reviews the district court's legal 
conclusions de novo and its factual findings for clear 
error." United States v. Treacy, 639 F.3d at 47. Under 
this standard, if the district court's factual findings 
are "'plausible in light of the record viewed in its en
tirety,'" United States v. Reilly, 76 F.3d 1271, 1276 
(2d Cir. 1996) (quoting Anderson v. City of Bessemer 
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City, 470 U.S. 564, 574 (1985)), then the district 
court's findings should be affirmed. 

C. 	 Discussion 

1. 	 The District Court's Factual Findings Were 
Not Clearly Erroneous 

Chiasson contends that the District Court com
mitted clear error in finding, by a preponderance of 
the evidence, that Ganek was a co-conspirator. 
(Chiasson Br. 72-74). This claim is unavailing. As the 
Court found at trial, a preponderance of the evidence 
showed that Ganek "was aware of the source and the 
nature of th[e] information" Adondakis provided re
garding Dell and NVIDIA. (Tr. 3254). 

As to Dell, e-mails and instant messages showed 
that Ganek knew Adondakis had a contact at Dell 
(GX 438 (Ganek writing, "did sam here [sic] from his 
dell contact?"), and that Adondakis was providing in
cremental updates as Dell consolidated its internal 
financial numbers before reporting them (GX 438 
(trader writing to Ganek on August 8, 2008, that 
Adondakis's "initial check was neg earlier in the 
week, next one is later next week I believe (not sure 
of exact timing), then one more right before the q"), 
459 (Adondakis writing to Ganek and others on Au
gust 15, 2008, that he would "get the DELL check 
mid-week & the company reports the following 
Thurs")). Based on information Adondakis provided, 
Ganek approved increasing Level Global's short posi
tion in Dell (which was the second largest short posi
tion Level Global had ever taken in any stock) in ad
vance of Dell's August 2008 earnings announcement. 
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In light of the documentary evidence-and given that 
it is highly unlikely Ganek would have approved such 
a large short position without knowing the basis for 
the trade-the District Court had ample basis for its 
conclusion that Ganek knew Adondakis had inside 
information on Dell's financial results. 

As to NVIDIA, documentary evidence established 
that Ganek knew Adondakis had received specific in
formation regarding the gross margin number the 
company would report in its May 2009 earnings an
nouncement and expected to "get a firmer read short
ly." (GX 907). Ganek was also informed that Adonda
kis received an update on NVIDIA's gross margins 
only days before the announcement, and that Adon
dakis's source had stated that gross margins would 
be lower than market expectations. (GX 923, 927). 
The District Court was entitled to rely on this evi
dence to conclude that Ganek knew he was obtaining 
nonpublic information regarding the consolidation of 
NVIDIA's financial data leading up to the quarterly 
earnings announcement. 

In pressing a contrary conclusion, Chiasson em
phasizes that Adondakis testified "he did not reveal 
his inside sources to Ganek." (Chiasson Br. 72 (em
phasis in original)). That Adondakis did not do so was 
hardly surprising, given that he reported to Chiasson 
and had little interaction with Ganek before the 
summer of 2008. (Tr. 1955). The documentary evi
dence, however, provided ample basis for the District 
Court to conclude that Ganek was aware of Adonda
kis's sources, either through Chiasson or other em
ployees at Level Global. 



Case: 13-1837 Document: 179 Page: 141 11/14/2013 1092928 

126 

Chiasson further argues that "even if Ganek knew 
that Adondakis got inside information," he nonethe
less was not a co-conspirator because "[t]here was no 
evidentiary basis for finding that Ganek knew that 
Adondakis's sources disclosed information in viola
tion of confidentiality duties, let alone in exchange for 
personal benefit." (Chiasson Br. 72). Given Ganek's 
knowledge that Adondakis had access to consolidated 
earnings numbers as Dell and NVIDIA prepared 
their quarterly reports, the District Court could 
properly conclude by a preponderance of the evidence 
that Ganek knew Adondakis's source was disclosing 
the information improperly, in violation of a duty of 
confidentiality. Moreover, as explained above, Ganek 
need not have known that the insiders disclosed the 
information for a personal benefit. In any event, the 
Court could properly infer that Ganek was aware an 
insider would disclose such information only in ex
change for some benefit. 

Chiasson also asserts that Ganek's trades in Dell 
and NIVIDIA were not "unusually large given [Level 
Global's] size," and contends that the District Court 
placed undue weight on the volume of those trades. 
(Chiasson Br. 73). Contrary to this claim, the Court 
properly considered the size of the trades, given that 
Level Global's Dell trade in August 2008 was the sec
ond largest short position the firm had ever taken 
(DX 39), and that the Dell and NVIDIA trades (in
volving positions of $220 and $45 million, respective
ly) were indisputably significant (GX 62, 73). 

As a last ditch effort to attack the District Court's 
finding, Chiasson argues that the Court improperly 
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speculated that, after Adondakis presented to Chias
son and a Level Global trader an analysis of Dell 
based on his inside information, Chiasson, the trader, 
and Ganek discussed Adondakis's analysis (and his 
source) in a closed-door meeting. (Chiasson Br. 73; 
Tr. 3256-57). In light of the documentary evidence 
demonstrating Ganek's knowledge of Adondakis's 
source, the Court had ample basis to draw this infer
ence. Nor is there any traction to Chiasson's claim 
that this meeting did not occur because Ganek "was 
not in the office" on the day Adondakis testified it oc
curred. (Chiasson Br. 73). Even if Adondakis were in
correct as to the date of the meeting, the Court did 
not clearly err in crediting Adondakis's testimony 
that it happened. 

Because the District Court did not commit clear 
error in determining that Ganek was a co
conspirator, Chiasson's challenge to the forfeiture 
amount should be rejected. 

2. 	 The District Court Properly Determined 
Forfeiture by a Preponderance of the 
Evidence 

Chiasson further argues that, even if the District 
Court's factual findings were correct, the forfeiture 
order should be vacated because "the operative facts 
had to be found by a jury beyond a reasonable doubt." 
(Chiasson Br. 74). Chiasson contends that his posi
tion finds support in Apprendi v. New Jersey, 530 
U.S. 466 (2000), and "evolving Supreme Court case 
law." (Chiasson Br. 74). He is mistaken. The Supreme 
Court has expressly held that "the right to a jury ver
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diet on forfeitability does not fall within the Sixth 
Amendment's constitutional protection." Libretti v. 
United States, 516 U.S. 29, 49 (1995). 

Following the Supreme Court's ruling in United 
States v. Booker, 543 U.S. 220, this Court rejected an 
earlier iteration of the argument Chiasson presses 
here. In United States v. Fruchter, 411 F.3d 377, this 
Court considered a claim that Apprendi and its prog
eny had "so undercut Libretti as to have overruled it 
sub silentio." United States v. Fruchter, 411 F.3d at 
381. Acknowledging that "Libretti remains the law 
until the Supreme Court expressly overturns it," the 
Court nonetheless considered and rejected the de
fendant's claim on the merits. Id. at 381-82 (citing 
Rodriguez de Quijas v. Shearson I American Express, 
Inc., 490 U.S. 477, 484 (1989)). The Court held that 
the rule of Apprendi that reserves to juries the de
termination of any fact (other than the fact of a prior 
conviction) that increases a defendant's maximum 
sentence does not apply to criminal forfeiture, be
cause such forfeiture is "not a determinate [sentenc
ing] scheme" and is a "different animal from determi
nate sentencing" in that there is "no ... previously 
specified range" that applies to forfeiture. Fruchter, 
411 F.3d at 383 (emphasis in original). The Court 
thus squarely held in Fruchter that forfeiture need 
not be proven to a jury beyond a reasonable doubt. 

In arguing that Libretti and Fruchter are no long
er good law, Chiasson relies on the Supreme Court's 
recent decisions in Southern Union Co. v. United 
States, 132 S. Ct. 2344 (2012), and Alleyne v. United 
States, 133 S. Ct. 2151 (2013). (Chiasson Br. 76-77). 
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Neither case purported to overrule Libretti. Accord
ingly, Libretti remains binding precedent. See Fruch
ter, 411 F.3d at 381-82. In any event, the reasoning of 
those cases does not undermine Libretti's holding. 

In Southern Union, which does not address forfei
ture at all, the Supreme Court held that the Apprendi 
rule applies to criminal fines. The criminal statute at 
issue in the case, which prohibited storing liquid 
mercury without a permit, authorized a maximum 
fine of $50,000 for each day of violation. Southern Un
ion Co. v. United States, 132 S. Ct. at 2349. The Court 
ruled that, in order for a district court to impose a fi
ne greater than $50,000, the jury must make a find
ing as to the duration of the violation. In so holding, 
the Court recognized that there could be no "Appren
di violation where no maximum is prescribed." Id. at 
2353. Thus, far from requiring jury determinations as 
to forfeiture, Southern Union acknowledges that Ap
prendi is not implicated where a statute-like the for
feiture statutes at issue here-does not set a maxi
mum penalty. Indeed, two Courts of Appeals have re
jected Apprendi-type challenges to criminal forfeiture 
based on Southern Union, relying on the very reason 
this Court identified in Fruchter. See United States v. 
Day, 700 F.3d 713, 732-33 (4th Cir. 2012) (Wilkinson, 
J.); United States v. Phillips, 704 F.3d 754, 770 (9th 
Cir. 2012) (Rakoff, J.). 

Nor does Alleyne, which also does not address for
feiture, support Chiasson's argument. Alleyne held 
that "any fact that increases the mandatory mini
mum [sentence for a crime] is an 'element' that must 
be submitted to the jury." Alleyne v. United States, 
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133 S. Ct. at 2155. In so holding, the Court empha
sized that "the essential Sixth Amendment inquiry is 
whether a fact is an element of the crime," and stated 
that "[w]hen a fact alters the legally prescribed pun
ishment so as to aggravate it, the fact necessarily 
forms a constituent part of a new offense and must be 
submitted to the jury." Id. at 2162. Applying this 
holding, the Court found that Section 924(c) of Title 
18, United States Code, establishes an offense of us
ing or carrying a firearm in relation to a crime of vio
lence (which carries a mandatory minimum sentence 
of five years' imprisonment) and an aggravated of
fense of brandishing a firearm in relation to a crime 
ofviolence (which carries a mandatory minimum sen
tence of seven years' imprisonment). Id. Section 
924(c) thus establishes multiple offenses with aggra
vating elements that trigger enhanced mandatory 
minimum penalties. 

If Chiasson were correct that Alleyne applied to 
the forfeiture statute at issue here, that statute 
would create an infinite number of separate, aggra
vated offenses, with each additional dollar (or other 
quantum) of criminal proceeds subject to forfeiture 
representing an element of an aggravated offense. As 
this Court has recognized, however, forfeiture stat
utes are a "different animal" from determinate sen
tencing regimes-like the one established in Section 
924(c)-that "authorize[] the imposition of a sentence 
within a specified range." Fruchter, 411 F.3d at 383. 
Indeed, rather than defining gradations of offenses, 
the forfeiture statute applicable here simply provides 
that all property representing proceeds of illegal ac
tivity is subject to forfeiture. See 18 U.S.C. 
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§ 981(a)(l)(C). It is thus unlike the statute at issue in 
Alleyne, because there are "no ... previously specified 
range[s]." Fruchter, 411 F.3d at 383. 

Moreover, and contrary to Chiasson's claim, Sec
tion 981(a)(1)(C) does not establish a mandatory min
imum at all. Even if the statute could somehow be in
terpreted as designating the District Court's finding 
of fact as to the forfeiture amount as a mandatory 
minimum, however, that finding was authorized by 
the jury's verdict. This is because Chiasson's convic
tion authorized forfeiture of a specific sum, namely, 
any property constituting or derived from proceeds of 
his crimes. The District Court, in determining the ex
tent of those proceeds, was merely giving definite 
shape to the forfeiture permitted by the jury's verdict. 
Cf United States v. Leahy, 438 F.3d 328, 337-38 (3d 
Cir. 2006) (en bane) (relying on similar reasoning to 
reject Apprendi-type challenge to restitution; cited 
favorably in United States v. Reifler, 446 F.3d 65, 
118-19 (2d Cir. 2006)). Chiasson is thus wrong in as
serting that, because forfeiture is mandatory, the for
feiture statute creates "a statutory mandatory mini
mum penalty" not authorized by the verdict. (Chias
son Br. 76 (quoting 28 U.S.C. § 2461(c), which pro
vides that district courts "shall order" forfeiture)). 

In this regard, Chiasson's argument that the Dis
trict Court's findings concerning forfeiture effectively 
created a statutory mandatory minimum penalty is 
inconsistent with this Court's ruling in Fruchter. If 
the Court's findings were understood as effectively 
establishing a mandatory minimum penalty, they 
should also be understood as establishing at the very 
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same time the maximum authorized forfeiture penal
ty. Taken to its logical conclusion, on this view, no 
amount of forfeiture is authorized until a sentencing 
court makes a factual finding as to the amount of 
proceeds of a crime. Fruchter, however, did not adopt 
the view that a trial court's factual findings are tan
tamount to the creation of a mandatory minimum/ 
statutory maximum forfeiture penalty. Had it done 
so, the Court would have identified an Apprendi-type 
error. Instead, Fruchter correctly treated forfeiture as 
an open-ended punishment scheme without a statu
tory maximum (and thus implicitly without a manda
tory minimum) that does not implicate the Sixth 
Amendment. :39 

In sum, the Supreme Court's recent Sixth 
Amendment jurisprudence-including Southern Un
ion and Alleyne-does not require a jury determina

39 Chiasson also contends that even if he had no 
right under the Sixth Amendment to a jury determi
nation regarding forfeiture, the Fifth Amendment in
dependently required the Government to prove the 
forfeiture amount beyond a reasonable doubt. (Chias
son Br. 78-79). He is mistaken. The Sixth Amend
ment's guarantee of the right to a jury trial, together 
with the Fifth Amendment's Due Process Clause, "re
quire[] that each element of a crime be proved to the 
jury beyond a reasonable doubt." Alleyne, 133 S. Ct. 
2156. Because Chiasson did not have a right to a jury 
determination as to forfeiture, the Government was 
not required to prove the forfeiture amount beyond a 
reasonable doubt. 
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tion, beyond a reasonable doubt, as to forfeiture. In 
any event, Libretti remains controlling precedent. Ac
cordingly, the District Court did not err in determin
ing the forfeiture amount by a preponderance of the 
evidence. 

CONCLUSION 

The iudgments of conviction should be 
affirmed. 

Dated: 	 New York, New York 
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Division of Enforcement, Securities and Exchange Commission 

Gregory Morvillo and Savannah Stevenson, Morvillo LLP, for Anthony 
Chiasson 

BEFORE: 	 Cameron Elliot, Administrative Law Judge 

Summary 

This Initial Decision grants the Division of Enfo rcement' s (Division) Motion for Summary 
Disposition (Motion) and permanently bars Respondent Anthony Chiasson (Chiasson) from 
associating with an investment adviser, broker, dealer, municipal securities dealer, municipal 
advisor, transfer agent, or nationally recognized statistical rating organization (collectively, 
collateral bar). 

Procedural Background 

On October 21, 2013, the Securities and Exchange Commission (Commission) issued an 
Order Instituting Administrative Proceedings (OIP) against Chiasson, pursuant to Section 203(f) 
of the Investment Advisers Act of 1940 (Advisers Act). The OIP alleges that a federa l district 
court enjoined Chiasson from futu re violations of Section 17(a) of the Securities Act of 1933 , 
Section 1O(b) of the Securities Exchange Act of 1934 (Exchange Act) , and Exchange Act Rule 
JOb-5 (collectively, the antifraud provisions), in SEC v. Adondakis, 12-cv-409 (S.D.N .Y. Oct. 4, 
2013) (Adondakis). OIP at 2. T he OIP further alleges that Chiasson was convicted of securities 
fraud and conspiracy to commit securities fraud, sentenced to a seventy-eight month prison term 
followed by one year of supervised release, and ordered to pay a $5 million fine and $1,382,217 
in criminal forfeiture, in United Sta tes v. Newman, 12-cr-121 (S.D.N.Y. July 16, 20 13) 
(Newman). Id. 



At a prehearing conference held on October 31,2013, I deemed service of the OIP to have 
occurred on October 23, 2013. I also granted the parties leave to file motions for summary 
disposition pursuant to Commission Rule of Practice (Rule) 250 and waived the requirement for 
Chiasson to file an answer, provided that he file an opposition to the Division's Motion. See 
Anthony Chiasson, Admin. Proc. Rulings Release No. 1013, 2013 SEC LEXIS 3433 (Oct. 31, 
2013); Tr. 4-5, 10-11. 1 In November 2013, the Division filed its Motion, with a Memorandum of 
Points and Authorities in Support of the Motion (Div. Mem.) and supporting exhibits (Div. Exs. 1 
through 5); thereafter, Chiasson filed his Memorandum of Points and Authorities in Response to the 
Motion (Response), with supporting exhibits (Resp. Exs. A through D), and the Division filed its 
Reply Memorandum of Law in Further Support of the Motion (Reply), with supporting exhibits 
(Reply Exs. 1 through 4).2 

Summary Disposition Standard 

A motion for summary disposition may be granted if there is no genuine issue with 
regard to any material fact and the party making the motion is entitled to summary disposition as 
a matter of law. 17 C.F.R. § 20 1.250(b ). The facts of the pleadings of the party against whom 
the motion is made shall be taken as true, except as modified by stipulations or admissions made 
by him, by uncontested affidavits, or by facts officially noticed pursuant to Rule 323. 17 C.F.R. 
§ 201.250(a). 

The Commission has repeatedly upheld use of summary disposition in cases such as this, 
where the respondent has been enjoined or convicted and the sole determination concerns the 
appropriate sanction. See Gary M. Kornman, Exchange Act Release No. 59403 (Feb. 13, 2009), 
95 SEC Docket 14246, 14262-63, pet. denied, 592 F.3d 173 (D.C. Cir. 201 0); Jeffrey L. Gibson, 
Exchange Act Release No. 57266 (Feb. 4, 2008), 92 SEC Docket 2104, 2111-12 & nn.21-24 
(collecting cases), pet. denied, 561 F.3d 548 (6th Cir. 2009). Under Commission precedent, the 
circumstances in which summary disposition in a follow-on proceeding involving fraud is not 

1 Citation ("Tr.") is to the prehearing conference transcript. 

2 In support of the Division's Motion, the Declaration of Matthew J. Watkins attached the 
following exhibits: the superseding indictment filed in Newman (Div. Ex. 1); the amended 
district-court judgment against Chiasson, filed in Newman (Div. Ex. 2); the civil complaint filed 
in Adondakis (Div. Ex. 3); the district-court judgment against Chiasson, filed in Adondakis (Div. 
Ex. 4); and Chiasson's answer to the civil complaint, filed in Adondakis (Div. Ex. 5). In support 
of Chiasson's Response, the Declaration of Savannah Stevenson attached the following exhibits: 
the Division's letter-motion for partial summary judgment, filed in Adondakis (Resp. Ex. A); 
Chiasson's opening brief in his appeal fi·om his judgment of conviction in Newman, filed in the 
U.S. Court of Appeals for the Second Circuit (Second Circuit) (Resp. Ex. B); the OIP (Resp. Ex. 
C); and a one-page excerpt fi·om Chiasson's sentencing transcript in Newman (Resp. Ex. D). In 
support of the Division's Reply, the Declaration of Matthew J. Watkins attached docket-sheet 
printouts (dated as of December 2013) of the following Second Circuit appeals: United States v. 
Newman (Chiasson), No. 13-1917 (Reply Ex. 1); United States v. Gupta, No. 12-4448 (Reply 
Ex. 2); United States v. Rajaratnam, No. 11-4416 (Reply Ex. 3); and United States v. Goffer 
(Goldfarb), No. 11-3591 (Reply Ex. 4). 
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appropriate "will be rare." JohnS. Brownson, 55 S.E.C. 1023, 1028 n.12 (2002), pet. denied, 66 
F. App'x 687 (9th Cir. 2003). 

The findings and conclusions in this Initial Decision are based on the record and on facts 
officially noticed pursuant to Rule 323. 3 See 17 C.F.R. § 201.323. The parties' filings and all 
documents and exhibits of record have been fully reviewed and carefully considered. 
Preponderance of the evidence has been applied as the standard of proof. See Steadman v. SEC, 
450 U.S. 91, 101-04 (1981 ). All arguments and proposed findings and conclusions that are 
inconsistent with this Initial Decision have been considered and rejected. 

Findings of Fact 

A. Background 

Chiasson was a founding partner at Level Global Investors, L.P. (Level Global), an 
unregistered investment adviser that managed hedge funds. Div. Ex. 5 at 2, 4-5. At Level 
Global, he served as the director of research and the sector head of the technology, media, and 
telecommunications sector, and he had authority to trade in certain accounts of the hedge funds 
managed by Level Global. Id. at 4. 

B. Criminal Proceeding: Newman 

In 2012, a federal grand jury charged Chiasson in a superseding indictment (the 
indictment) with one count of conspiracy to commit securities fraud and five counts of securities 
fraud, in violation of Exchange Act Section 1 O(b) and Rule 1 Ob-5 thereunder, alleging: on five 
occasions between May 2008 and May 2009, and based on material, nonpublic information, 
Chiasson executed and caused others to execute securities trades in publicly traded technology 
companies for the benefit of a hedge fund (the insider-trading scheme). 4 See Div. Ex. 1. 
Following trial, the jury found Chiasson guilty of all counts. Min. Entry, Newman (S.D.N.Y. 
Dec. 17, 2012); Resp. Ex. Bat 6. The district court sentenced Chiasson to a seventy-eight month 
prison term followed by one year of supervised release, and ordered him to pay a $5 million fine 
and $1,382,217 in criminal forfeiture. Min. Entry, Judgment, and Order, Newman (S.D.N.Y. 
May 13, May 14, and June 28, 2013, respectively), ECF Nos. 265, 280. In July 2013, the district 
court entered an amended judgment. Div. Ex. 2. Chiasson appealed to the U.S. Court of 
Appeals for the Second Circuit (Second Circuit), which is scheduled to hear argument on April 
22, 2014. United States v. Newman, Nos. 13-1837(L), 13-1917(con) (2d Cir. entry dated Mar. 
11, 2014). 

3 Pursuant to Rule 323, I take official notice of the proceedings, docket sheets, and records in 
Adondakis and Newman. 

4 Although the indictment does not refer to Level Global by name, there is no dispute that 
"Hedge Fund B" alleged in the indictment is Level Global. Compare Div. Ex. 1 at 1 with Div. 
Ex. 5 at 2, 4-5 and Resp. Ex. B at 5-6. 
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C. Civil Proceeding: Adondakis 

In 2012, the Commission filed a civil complaint against Chiasson, alleging that he was 
involved in the insider-trading scheme, similar to the indictment's allegations. Div. Ex. 3. In 
September 2013, the Commission submitted a letter-motion to the district court, seeking entry of 
judgment enjoining Chiasson from future violations of the antifraud provisions. Resp. Ex. A. 
The letter represented that although the parties were unable to reach a consensual resolution and 
Chiasson would not concede the complaint's allegations, he did not oppose entry of the 
requested judgment due to the collateral-estoppel effect of his underlying criminal conviction. 
Id. In October 2013, the district court entered judgment against Chiasson, enjoining him from 
future violations of the antifraud provisions. Div. Ex. 4. Chiasson did not appeal. See Dkt. 
Sheet, Adondakis. 

Conclusions of Law 

Advisers Act Section 203(f) authorizes the Commission to impose a collateral bar as a 
sanction against Chiasson if: 1) he was convicted of any offense specified in Advisers Act Section 
203(e)(2) within ten years of the commencement of this proceeding, or he was enjoined from any 
action, conduct, or practice specified in Advisers Act Section 203(e)(4); 2) at the time ofthe alleged 
misconduct, he was associated with an investment adviser; and 3) the sanction is in the public 
interest. 15 U.S.C. § 80b-3(f). Chiasson's conviction involves the purchase or sale of securities and 
arises out of the conduct of the business of an investment adviser, within the meaning of Advisers 
Act Section 203(e)(2); and he was enjoined from future violations of the antifraud provisions, i.e., 
"conduct ... in connection with the purchase or sale of any security," within the meaning of 
Advisers Act Section 203(e)(4). 15 U.S.C. § 80b-3(e)(2)(A)-(B), (4). During the time of the 
alleged misconduct, he was associated with Level Global, an investment adviser. See Teicher v. 
SEC, 177 F.3d 1016, 1017-18 (D.C. Cir. 1999). 

Chiasson does not dispute that the statutory basis for a sanction has been satisfied. 
Indeed, he does not oppose the Division's Motion, given the preclusive effect of his conviction, 
but requests that I defer decision until the end, or "after the end,'' of the 21 0-day period to issue 
an Initial Decision, in order to allow time for the Second Circuit to decide his appeal. Response 
at I, 7. However, Rule 250 requires me to "promptly grant or deny" a motion for summary 
disposition, and Chiasson has not shown good cause within the meaning of the rule to defer 
decision on the Motion. 17 C.F.R. § 201.250(b). The Commission has repeatedly held that the 
pendency of an appeal is not grounds to defer decision in an administrative proceeding. See Jose 
P. Zollino, Exchange Act Release No. 55107 (Jan. 16, 2007), 89 SEC Docket 2598, 2601 n.4; 
Joseph P. Galluzzi, 55 S.E.C. 1110, 1116 n.21 (2002); Ira William Scott, 53 S.E.C. 862, 865 n.8 
(1998); Charles Phillip Elliott, 50 S.E.C. 1273, 1277 n.17 (1992), affd, 36 F.3d 86 (11th Cir. 
1994). If the underlying criminal and civil judgments are vacated and a statutory basis for the 
bar is no longer present, the remedy is to petition the Commission for reconsideration of this 
action. See Jon Edelman, 52 S.E.C. 789, 790 (1996); Charles Phillip Elliott, 50 S.E.C. at 1277 
n.17. 
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Accordingly, there is no genuine issue with regard to any material fact and summary 
disposition is appropriate. See 17 C.P.R. § 20 1.250(b ). A sanction will be imposed if it is in the 
public interest. 

Sanctions 

The Division seeks a collateral bar against Chiasson.5 Div. Mem. at I, 8. The 
appropriateness of any remedial sanction in this proceeding is guided by the public interest 
factors set forth in Steadman v. SEC, namely: 1) the egregiousness of the respondent's actions; 
2) the isolated or recurrent nature of the infraction; 3) the degree of scienter involved; 4) the 
sincerity of the respondent's assurances against future violations; 5) the respondent's recognition 
of the wrongful nature of his conduct; and 6) the likelihood that the respondent's occupation will 
present opportunities for future violations (Steadman factors). 603 F.2d 1126, 1140 (5th Cir. 
1979), affd on other grounds, 450 U.S. 91 (1981); see Gary M. Kornman, 95 SEC Docket at 
14255. The Commission's inquiry into the appropriate sanction to protect the public interest is a 
flexible one, and no one factor is dispositive. Gary M. Kornman, 95 SEC Docket at 14255. The 
Commission has also considered the age of the violation, the degree of harm to investors and the 
marketplace resulting from the violation, and the deterrent effect of administrative sanctions. 
See Schield Mgmt. Co., Exchange Act Release No. 53201 (Jan. 31, 2006), 87 SEC Docket 848, 
862 & n.46; Marshall E. Melton, 56 S.E.C. 695, 698 (2003). Industry bars have long been 
considered effective deterrence. See Guy P. Riordan, Exchange Act Release No. 61153 (Dec. 
11, 2009), 97 SEC Docket 23445,23478 & n.107 (collecting cases). 

In Ross Mandell, the Commission directed that before imposing an industry-wide bar, an 
administrative law judge must ''review each case on its own facts to make findings regarding the 
respondent's fitness to participate in the industry in the barred capacities," and that the law 
judge's decision "should be grounded in specific findings regarding the protective interests to be 
served by barring the respondent and the risk of future misconduct." Exchange Act Release No. 
71668, 2014 SEC LEXIS 849, at *7-8 (Mar. 7, 2014) (internal quotation marks omitted). After 
engaging in such an analysis, I have determined that it is appropriate and in the public interest to 
collaterally bar Chiasson from participation in the securities industry to the fullest extent 
possible.6 

5 Collateral bars are applicable here regardless of the date of Chiasson's misconduct. See John 
W. Lawton, Advisers Act Release No. 3513 (Dec. 13, 2012), 105 SEC Docket 61722, 61737. 

6 In a follow-on administrative proceeding after a criminal conviction based on a general guilty 
verdict I may take into account all of the indictment's factual allegations in determining the 
appropriate sanction, without reference to whether such allegations were necessarily put in issue 
and determined in the criminal case. See Ross Mandell, 2014 SEC LEXIS 849, at *10 n.l3. 
Thus, I need not engage in a particularized collateral-estoppel analysis, as might be required in 
other contexts. See, e.g., SEC v. Monarch Funding Corp., 192 F.3d 295, 307 (2d Cir. 1999) 
("[E]stoppel does not apply to a finding that was not legally necessary to the final sentence!'); 
SEC v. Bilzerian, 29 F.3d 689, 694 (D.C. Cir. 1994) ("Our review of the record indicates that 
Bilzerian's criminal convictions conclusively established all of the facts the [Commission] was 
required to prove with respect to the specified claims."); Demitrios Julius Shiva, 52 S.E.C. 1247, 
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A. Chiasson's Role in the Insider-Trading Scheme 

Chiasson was a founding partner of, and a portfolio manager at, Level Global. Div. Ex. 1 
at 1; Div. Ex. 5 at 2, 4-5. A Level Global analyst (the analyst) obtained material, nonpublic 
information that originated from employees at two technology companies, namely Dell, Inc. 
(Dell), and NVIDIA Corporation (NVIDIA). Div. Ex. 1 at 1-10. At all relevant times, Dell and 
NVIDIA were public companies with stock that traded on the NASDAQ Stock Market. Id. at 2. 
The inside information included information relating to Dell and NVIDIA's earnings, revenues, 
gross margins, and other confidential and material financial information, which was disclosed in 
advance of their quarterly earnings announcements. Id. at 3, 5-10. The analyst provided such 
inside information to Chiasson, who executed and caused others to execute the following 
securities transactions, in whole or in part, based on that information for the benefit of Level 
Global: 1) the May 12, 2008, purchase of 3,500 Dell call options; 2) the August 11, 2008, short 
sale of I 00,000 shares of Dell stock; 3) the August 18, 2008, short sale of 700,000 shares of Dell 
stock; 4) the August 20, 2008, purchase of 7,000 Dell put options; and 5) the May 4, 2009, short 
sale of one million shares of NVIDIA stock. Id. at 3-10, 13, 16-18. These trades resulted in 
illegal profits for Level Global totaling approximately $67 million. Id. at 6-10, 16-18. Chiasson 
knew that the inside information upon which he traded had been disclosed by public company 
employees in violation of duties of trust and confidence owed to their employers. Id. at 13. 

B. An Industry-Wide Bar Is in the Public Interest 

1. The egregious and recurrent nature ofChiasson 's nzisconduct 

Chiasson's misconduct was egregious and recurrent in that he participated in an insider
trading scheme that reaped millions of dollars in illegal profits for Level Global, and he executed 
trades pursuant to that scheme on five occasions over the course of a two-year period. Div. Ex. 1 
at 1-11, 16-18; see Peter Siris, Exchange Act Release No. 71068,2013 SEC LEXIS 3924, at *23 
(Dec. 12, 2013) (finding the respondent's conduct egregious and recurrent where, inter alia, he 
was enjoined based on alleged conduct that included numerous instances of insider trading over 
the course of almost two years and that resulted in ill-gotten gains of over half-a-million dollars). 
As a result of his misconduct, he was convicted of securities fraud and conspiracy to commit 
securities fraud, and enjoined from violating the antifraud provisions. See Div. Exs. 2 and 4. 

The Commission has "repeatedly held that conduct that violates the antifraud provisions 
of the securities laws is especially serious and subject to the severest of sanctions under the 
securities laws." Peter Siris, 2013 SEC LEXIS 3924, at *23 (internal quotation marks omitted). 
Further, "in the absence of evidence to the contrary, it will be in the public interest to . . . 
suspend or bar from participation in the securities industry ... a respondent who is enjoined from 
violating the antifraud provisions." Marshall E. Melton, 56 S.E.C. at 713. Chiasson's "repeated 
insider trading is exactly the type of egregious behavior that supports a collateral bar." Peter 
Siris, 2013 SEC LEXIS 3924, at *29. The egregious nature of his misconduct is underscored by 

1249 (I 997) ("factual issues that were actually litigated and necessary to the Court's decision to 
issue [an] injunction'' may not be relitigated). 
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the imposition of a seventy-eight month prison tenn, $5 million fine, and over $1 million in 
criminal forfeiture. Div. Ex. 2. 

Even if Chiasson did not actively seek out insider information, "he took unfair advantage 
of his role" as a portfolio manager at Level Global by trading on such information. Peter Siris, 
2013 SEC LEXIS 3924, at *43. Moreover, ·'the degree of harm to investors the marketplace," 
measured by Level Global's illegal profits, is substantial. Marshall E. Melton, 56 S.E.C. at 698. 
Given his role in the insider-trading scheme over a two-year period, his violations cannot be 
categorized as isolated or merely technical. Cf. John W. Lawton, Advisers Act Release No. 3513 
(Dec. 13, 2012), 105 SEC Docket 61722,61739. 

2. 	 Scienter 

In committing securities fraud, Chiasson acted with a high degree of scienter-intent to 
defraud, an element that the district court required the jury to find in order to convict Chiasson of 
securities fraud. Dec. 12, 2012, Trial Tr. 4024-25, 4036-39, Newman (filed Dec. 21, 2012), 
ECF. No. 219 (Trial Tr.); see United States v. Vilar, 729 F.3d 62, 88-89 (2d Cir. 2013) (scienter 
is an element of securities fraud under Exchange Act Section 1 O(b)); SEC v. Obus, 693 F.3d 276, 
285-86, 288 (2d Cir. 2012) (scienter required for tippee insider-trading liability). Further, in 
committing conspiracy to commit securities fraud, Chiasson also acted with scienter. Trial Tr. 
4047-56 (district court's instruction that to convict Chiasson of the conspiracy count, the jury 
had to find that he entered into an agreement or understanding to commit an unlawful criminal 
purpose, namely securities fraud by insider trading, and that he knowingly and willfully became 
a member of the conspiracy); see United States v. Feola, 420 U.S. 671, 686 (1975) (holding that 
to sustain a judgment of conviction on a charge of conspiracy to violate a federal statute, the 
government must prove at least the degree of criminal intent necessary for the substantive 
offense). 

3. 	 Lack ofassurances againstfiJture violations and recognition ofthe wrongful 
nature ofhis conduct 

Although "[ c ]ourts have held the existence of a past violation, without more, is not a 
sufficient basis for imposing a bar[.] ... 'the existence of a violation raises an inference that it 
will be repeated."' Tzemach David Netzer Korem, Exchange Act Release No. 70044, 2013 SEC 
LEXIS 2155, at *23 n.50 (July 26, 2013) (quoting Geiger v. SEC, 363 F.3d 481, 489 (D.C. Cir. 
2004)) (alteration in internal quotation omitted). Chiasson does little to rebut that inference. He 
does not dispute the statutory basis for this proceeding and claims to have "acknowledged the 
reality of the jury verdict." Response at 6. But he has made no assurances against future 
violations, and there is no indication that Chiasson recognizes the wrongful nature of his 
conduct. Rather, he refuses to admit to any conduct and maintains his innocence. 7 Tr. 8. Failure 
to make assurances against future violations and to recognize wrongdoing demonstrates the 
threat of future violations. See Christopher A. Lowry, 55 S.E.C. 1133, 1144 (2002). 

7 Although Chiasson is appealing his conviction and thus arguably maintaining a position in this 
proceeding consistent with that appeal, a pending appeal is not a mitigating factor. See Ross 
Mandell, 2014 SEC LEXIS 849, at *21 n.28. 
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4. Opportunities forfilture violations 

Chiasson places emphasis on a remark by the district judge, made at his sentencing 
hearing, who said: "I think in your case I'm not too worried about you committing crimes in the 
future, but there is, nonetheless, a general deterrent purpose to a sentence." Resp. Ex. D 
(Sentencing Tr. at 16); see Response at 6-7. Admittedly, the last Steadman factor has sometimes 
been characterized simply as the ''likelihood of future violations." Steven Altman, Exchange Act 
Release No. 63306 (Nov. 10, 2010), 99 SEC Docket 34405, 34435, pet. denied, 687 F.3d 44 (2d 
Cir. 2012); Chris G. Gunderson, Exchange Act Release No. 61234 (Dec. 23, 2009), 97 SEC 
Docket 24040, 24048. But the weight of authority supports its more specific characterization in 
this proceeding as the "likelihood that the [respondent]'s occupation will present opportunities 
for future violations." Steadman, 603 F.2d at 1140 (emphasis added); accord Tzemach David 
Netzer Korem, 2013 SEC LEXIS 2155, at *13; Johnny Clifton, Exchange Act Release No. 
69982, 2013 SEC LEXIS 2022, at *53 (July 12, 2013); Alfred Clay Ludlum, Advisers Act 
Release No. 3628, 2013 SEC LEXIS 2024, at *16-17 (July 11, 2013). 

Chiasson represents that he is "effectively barred already" from the securities industry, 
and that it is unrealistic that he could attempt to reenter the industry in the near future. Response 
at 6. Although he is not currently working in the securities industry, a collateral bar is a 
prospective remedy, and Chiasson has provided no assurance that he will never return to work in 
the securities industry. If Chiasson were to reenter the securities industry upon the expiration of 
his prison sentence, his occupation would present the opportunity for future violations, 
notwithstanding the district judge's remark or his current work status. 

Nevertheless, even assuming arguendo that this factor weighs in Chiasson's favor, all the 
other Steadman factors weigh in favor of a collateral bar. 

5. Other considerations 

Allowing Chiasson to remain in the securities industry would pose too great a risk to 
investors and the public. As the Commission explained in John W. Lawton, securities 
professionals routinely gain access to sensitive financial and investment information and 
potentially market-moving information about securities, issuers, and potential transactions. 105 
SEC Docket at 61740. As a result, they must "take on heightened responsibilities to safeguard 
that information and to avoid temptations to fraudulently misuse their access for inappropriate
but potentially lucrative or self-serving-ends." Id. Chiasson's conduct has shown that he is not 
fit to take on such heightened responsibilities in any capacity in the securities industry. See 
Robert Bruce Lohmann, 56 S.E.C. 573, 582-83 (2003) (upholding a permanent, collateral bar 
and noting that "[i]nsider trading constitutes clear defiance and betrayal of basic responsibilities 
of honesty and fairness to the investing public" (internal quotation marks omitted)). Lastly, a 
collateral bar will deter others from engaging in insider-trading schemes. 

In conclusion, it is in the public interest to impose a permanent direct and collateral bar 
against Chiasson. 
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Order 

It is ORDERED that, pursuant to Rule 250(b) of the Securities and Exchange 
Commission's Rules of Practice, the Division of Enforcement's Motion for Summary 
Disposition against Respondent Anthony Chiasson is GRANTED. 

It is FURTHER ORDERED that, pursuant to Section 203(£) of the Investment Advisers 
Act of 1940, Anthony Chiasson is permanently BARRED from associating with an investment 
adviser, broker, dealer, municipal securities dealer, municipal advisor, transfer agent, or 
nationally recognized statistical rating organization. 

This Initial Decision shall become effective in accordance with and subject to the provisions 
of Rule 360. See 17 C.F.R. § 201.360. Pursuant to that Rule, a party may file a petition for review 
of this Initial Decision within twenty-one days after service of the Initial Decision. A party may 
also file a motion to correct a manifest error of fact within ten days of the Initial Decision, pursuant 
to Rule 111. See 17 C.F.R. § 201.111. If a motion to correct a manifest error of fact is filed by a 
party, then that party shall have twenty-one days to file a petition for review from the date of the 
undersigned's order resolving such motion to correct a manifest error of fact. 

The Initial Decision will not become final until the Commission enters an order of finality. 
The Commission will enter an order of finality unless a party files a petition for review or motion to 
correct a manifest error of fact or the Commission determines on its own initiative to review the 
Initial Decision as to a party. If any of these events occurs, the Initial Decision shall not become 
final as to that party. 

Cameron Elliot 
Administrative Law Judge 
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May 29,2012 JUN 1 2 2012 
Judge Carol Fox Foelak Office of Administrative 
Administrative Law Judge Law Judges 
U.S. Securities and Exchange Commission 
100 F. St. N.E. 
Washington, DC 20549 

Re: File NO. 3-14190 

The attached papers are copies of the Second Circuit Court decision dated April 30, 
2012 ( Ex. 1). A true copy was instantly sent to Cynthia Matthews of the SEC who has 
not filed for a dismissal. I ask Your Honor to dismiss this administrative proceeding. 

As you will note, of the 4 criminal charges, 2 counts were reversed and 2 were 
vacated. The SEC instituted this proceeding because "Litwak was convicted of mail 
fraud and tax evasion arising from misconduct while associated with an investment 
advisor." This last statement is no longer accurate. 

For the record, I declared myself to be not guilty at the beginning of the SEC 
investigation in 1998. Prior to the filing of the SEC claim, my attorney and I provided 
documents to SEC staff to make them aware of the "true" facts in this case. In spite of 
evidence verifying my version of the facts, the SEC filed a knowingly false claim on 
December 27, 2000. No less than 30 SEC staff were involved with this case over the 
last 12 years at a cost of roughly $10 million dollars. 

It is my contention each of SEC staff had thorough knowledge of the documents and 
had either met or reviewed forensic accounting provided to them. Both sets of 
documents directly contradicted SEC witnesses, Dalia Eilat and Peter Testaverde, 
deposition testimony. The SEC knew prior to filing their claim, their evidence was false. 

Throughout the 12 years, I repeatedly attempted to get the SEC to withdraw their 
complaint on the basis of perjured testimony by Dalia Eilat and Peter Testaverde. I 
pointed out the perjured testimony to Cynthia Matthews during the course of his 
depositions. And I told SEC staff Cynthia Matthews, David Markowitz and David 
Rosenberg they were suborning the perjury of Dalia Eilat and Peter Testaverde. 

Being self -regulating and accountable to no one, the SEC continued this malicious 
case and continued to make false accusation about me in court papers for 12 years. 
Had they been accountable to anyone, they would have been obligated to follow the 
evidence which was the "money." By following the money it would have lead to an 
indictment and claims against both Eilat and Testaverde. 

I sent in several formal complaints against SEC staff to their Office of the Inspector 
General and received no response. 
The primary SEC allegation of "embezzlement" was a lie; the dollar amount was a lie; 

that Evelyn Litwak gave Dalia Eilat 1.3 million dollars was a SEC lie and putting in 
writing that Evelyn Litwak and Dalia Eilat were lovers was a lie. Creating a scenario of 
lesbian lovers was "discrimination" in 2000. Public sentiment on the Lesbian issue was 
far more negative 12 years ago. This "made up Lesbian lover relationship" showed only 
the length SEC staff would go to win at all costs. 

RECEIVED 

JUN 12 2012 

OFFICE OFTHESECRETARY H 
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SAMUEL A. PERRON! UTTLE ROCK. A.RK.o\.NSAS 72201·2103 TELEPHONE 

RlTA S. LOONEY 501!372-6555 

]. NICOLE GRJ\li.AM 
SHERRY JOYCE, CLA 

FAX 
501/3i2-6333 

OF COUNSEl. 
PATRlCK R. }AMES, P.A. 

July 17, 1995 

JUL 2 0 1995 
Jonathan G. Katz 

f';-,..,...United States Securities b l ;-!~ •"'{l 

and Exchange Commission -<. ' ·· •./. . ......... .......... ...... ........ .. 

washi ngton, D.C. 20549 
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RE : In The Matter of Jimmy Dale Swink, Jr . 

Dear Jonathan : 

Please find enclosed for fi l ing the original and seven (7) copies 
of an Application to Vacate Order Making Findings and Imposing 
Remedial Sanctions regarding th ove matter. 

Very 

Certificate of Service 

1katz.795 
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UNITED STATES OF AMERICA 0 r J!iJ r,,-
1Before the -'J '~-- :. ..~ 

SECURITIES AND EXCHANGE COMMISSION 

Securities Exchange Act of 1934 
Release No. 33399 1 December 29, 1993 

Administrative Proceeding 
File No. 3-8129 

IN THE MATTER OF 
JIMMY DALE SWINK JR. 

APPLICATION TO VACATE ORDER MAKING FINDINGS 

AND IMPOSING REMEDIAL SANCTIONS 


Comes the Respondent, Jim D. Swink, Jr., by and through his 

attorneys, The Perroni Law Firm, P.A., and for his Application 

states: 

1. On December 29, 19 93, the Cornrnis s ion entered an order 

against Respondent Jim D. Swink, Jr., barring him from association 

(the "Bar Order") based solely upon a conviction. A copy of the 

Bar Order is attached as Exhibit "A" and incorporated by reference. 

2. The Bar Order specifically provided that the bar would be 

vacated upon Swink, Jr.'s application if the conviction was 

reversed or vacated on appeal. 

3. On April 15, 1994, the Eighth Circuit Court of Appeals 

vacated the conviction of Jim Swink, Jr. Attached hereto as 

Exhibit "B" and incorporated by reference is the decision of the 

Eighth Circuit. 

4. The prior conviction was for counts 1 and 16 of the 



indictment. The Eighth Circuit dismissed count 16 with prejudice 

and remanded the district court for a new trial on Count 1. 

5. Thereafter, the United States District Court for the 

Eastern District of Arkansas, on July 15, 1994, Western Division, 

entered an Order dismissing Count 1. A copy of the Order is 

attached hereto as Exhibit ''C" and incorporated by reference. 

Therefore, pursuant to the terms of Bar Order, Swink moves 

this Commission to vacate the Bar Order in light of the reversal of 

his conviction, and dismissal of the remaining Count. 

WHEREFORE, Jim D. Swink, Jr. prays that his Application to 

Vacate Order Making Findings and Imposing Remedial Sanctions and 

for all other just and proper relief. 

Respectfully submitted, 

By: 

AMES, Bar No. 82084 
ni Law Firm, P.A. 

st Third Street 
Little Rock, Arkansas 72201 
Tel. ( 501) 372-6555 
Fax. ( 50 1 ) 3 7 2- 6 3 3 3 



CERTIFICATE OF SERVICE 


I , Patrick R. James, hereby cer tify that a true and correct 
copy of the above and foregoing has been served on the Plaintiff by 
mailing a copy of same by first class United States mail, postage 
prepaid, to: 

Phillip W. Offill, Jr. 
United States Securities and Exchange Commission 
Fort Worth District Office 
19th Floor 
801 Cherry Street 
Fort worth, Texas 76102 

Jeffrey Hiller, Esq. 
Securities and Exc hange Commission 
Divison of Enforcement , Stop: 4-8 
450 5th Street, N.W. 
Washington, D.C. 20549 

Honorable Warren E. Blair 
Chief Administrative Law Judge 
Securi ties and Exchange Commission 
450 5th Street , N.W., Stop: 7 - 7 
Washington, D.C . 20549 

T. Christopher Browne 
Distri ct Admi nistrator 
Securities and Exchange Commission 
Forth Worth District Office 
801 Cherry, Ste. 1900 
Fort worth, TX 76102 

1vacate.795 



RECEIVED 
Linus N. Nwaigwe 

82 Lotus Oval south 
Valley Stream, NY 11581 

(516)-851-7013 
nwaigwe I @verizon.nel 

MAY 15 2013 
OFFICE OF THE SECRETARY 

May 7, 2013 

By US PRIORITY MAIL 

Ms. Elizabeth M. Murphy 
Secretary 
Securities and Exchange Commission 
100 F. Street, N. E. 
Washingto~ D. C. 20549 

Re: In the Matter ofLinus N. Nwaigwe 
Administrative Proceeding File No. 3-13481 

Dear Ms. Murphy: 

Enclosed is the original and three copies ofa motion ofLinus N. Nwaigwe to 
vacate the Commission's order ofdebannent dated September 20, 2010. 

Cc: 
Jack Kaufinan, Esq. 
Senior Trial Counsel 
Securities and Exchange Commission 
3 World Financial Center 
New York, New York I0281 
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MAY 15 2013 

!"OFfiCEOF THE SECRETARY

UNITED STATES OF AMERICA 

Before the 


SECURITIES AND EXCHANGE COMMISSION 


ADMlNISTRA TIVE PROCEEDING 
File No. 3-13481 

In the Matter of 
DECLARATION IN SUPPORT OF MOTION 
TO VACATE ORDER OF DEBARMENT 

LINUSN. NWAIGWE 

Respondent. 

I, Linus Nwaigwe, appearing prose, declares under penalty ofperjury: 

1. 	 I am the Respondent in the above -referenced matter. I make this declaration 

in support ofmy motion to vacate the Commission's order, dated September 

20, 2010, that I be debarred from association with any broker, dealer or 

investment advisor. 

2. 	 The Commission's order ofdebannent was based solely on a criminal 

conviction, which the United States Court ofAppeals for the Second Circuit 

vacated on August 2, 2012. The Second Circuits opinion is already in your 

possession. 

3. 	 The procedural history of the matter is as follows: Upon a jury verdict in 

United States District Court for the Eastern District ofNew York finding me 

guilty ofconspiracy to commit securities fraud, administrative proceedings 

against me were authorized on May 21, 2009, pursuant to Section 15(b) of the 

Securities Exchange Act of 1934 and Section 203(f) ofthe Investment 

Advisors Act of 1940. 



4. On December 11, 2009, an administrative law judge issued an initial decision 

by summary disposition based on the conviction. Upon review, the 

Commission ordered me disbarred on September 20,2010. 

5. 	 I no longer stand convicted, because on August 2, 2012, the Second Circuit 

vacated my conviction. Thus, the basis for my debannent no longer exists. 

WHEREFORE, for these reasons, the order ofdebannent should be 
vacated. 

Dated: May 7, 2013 
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UNITED STATES OF AMERICA 


Before the 


SECURIT IES AND EXCHANGE COMMISSION 


ADMINISTRATIVE PROCEEDING 

File No. 3-14390 


In the Matter of 

RICHARD GOBL E 

Respondent 

RESPONDENT'S ADDITIONAL BRIERNG ON THE QUESTION OF WHETHER 
· THE COMMISSION SHOULD DISMISS THIS PROCEEDING 

Respondent RICHARD L. GOBLE ("GOBLE"), Pro se, hereby submits his 

response in support of the Securities and Exchange Commission dismissing this 

proceeding w ith prejudice sinc.e the underlining injunctions and bar have all been 

vacated and t hat the Middle District of Florida Dis1rict Court has been ordered by the 

United Sffites Court ofAppeals for1he Eleventh Circuit to consider any p roposed Bar.1 

The Corrrn ission is not able to consider the applications. for revie'N ofthe initial decision and 

must dismiss the initial decision given the fact that 1he injunction and bars on v.thich lhey 'Nel"e 

was based are vacated and no longer in effect The facts that Administrative Judge 

1 The SEC's anomey's specifically failed to request any bar ofMr. Goble oo the Middle District ofFlorida after the 
Court of Appeals Order vacated all Bars and required that any future proposed Bars be specifically heard in the 
D istricc Court. 

Page 1 of5 ADMINISTRATIVE PROCEEDING File No. 3-14390 


