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Our Supplemental Brief ("Br.") discussed recent opinions in which the Commission held 

that its ALJs are not officers under the Appointments Clause; in those opinions the Commission 

took the position that ALJs cannot be officers because they do not have the authority to issue 

final decisions. See Br. 12-14 (discussing Raymond J. Lucia and Timbervest). We showed that 

those opinions are contrary to controlling Supreme Court authority about the meaning of 

"officer" under the Appointments Clause; we also showed that they are at odds with the district-

court cases specifically addressing Commission ALJs, and concluding that they are officers. We 

respectfully asked the Commission to bring its position into accord with the uniform state of the 

law (that is, uniform except for the Commission's opinions) by ruling that Commission ALJs are 

officers under the Appointments Clause. 

The Division's opposition brief ("Opposition" or "Opp.") makes almost no attempt to 

defend the substance of the Commission's opinions. It merely notes that the Commission issued 

those opinions, then observes that in them "the Commission has already rejected" the arguments 

we made. Opp. 2. The Opposition does not contend, though, that the Commission is required to 

follow its earlier opinions. And because the Commission is not required to do so, it should follow 

those opinions only if they are in accord with governing authorities. As we explained in our 

opening brief and we recap below, they are not. 

I. The Governing Test For Whether Executive-Branch Judges Are "Officers" 
Is Set Out In Freytag v. Commissioner; Under That Test, Commission ALJs 
Are Constitutional Officers 

In our opening brief, we explained that the Supreme Court's test for a constitutional 

"officer" is whether the official exercises "significant authority." Br. 5-6. The Supreme Court 

articulated that test in Buckley v. Valeo, 414 U.S. 1,126 (1976), then applied it to the specific 

context of non-Article III judges in Freytag v. Commissioner, 501 U.S. 868, 880-81 (1991). The 
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Freytag Court identified three features of the special tax judge ("STJ") role which determined 

that STJs had "significant authority." The first was that the office of STJ was "established by 

Law," id, and the second was that "the duties, salary, and means of appointment for that office 

are specified by statute," id. The third considered several facts about STJs: that they performed 

tasks including "taking testimony, conducting trials, [and] ruling on the admissibility of 

evidence," that they "ha[d] the power to enforce compliance with discovery orders," and that 

they "exercised significant discretion." Id., at 881-82. 

We then showed that SEC ALJs meet every one of these criteria. Br. 7-8. We also noted 

that the only two courts that have addressed the constitutional status of Commission ALJ s 

reached the same conclusion we reached: that Freytag controls; that Commission ALJs satisfy all 

of the Freytag criteria; and that those ALJs are, therefore, officers under the Appointments 

Clause. Br. 1. These courts now have issued four such opinions-all supporting our conclusion 

and rejecting the Commission's "mere employees" position. 1 

Our brief also described other cases where the Supreme Court addressed Executive 

Branch judges-in those cases, military judges-and held that they are officers under the 

Appointments Clause: Weiss v. United States, 510 U.S. 163, 169-170 (1994); Ryder v. United 

States, 515 U.S. 177, 180, 187-88 (1995); and Edmond v. United States, 520 U.S. 651, 661-63 

( 1997). The Court reached these conclusions even though the military judges, like Commission 

ALJs, do not have final authority. Weiss, 510 U.S. at 169; Ryder, 515 U.S. at 180; Edmond, 520 

U.S. 661-63. The Division's Opposition and the Commission opinions do not acknowledge these 

'Ironridge Global IV, Ltd. v. SEC, No. 15-cv-02512-LMM, slip op. at 31-41 (N.D. Ga. Nov. 17, 
2015); Gray Financial Group, Inc. v. SEC, No. 15-cv-00492, slip op. at 35 (N.D. Ga. Aug. 4, 
2015), appeal docketed, No. 15-13738 (1 lth Cir. Aug. 20, 2015); Duka v. SEC, No. 15-cv-
00357, 2015 WL 4940083, at *1 (S.D.N.Y. Aug. 12, 2015), appeal docketed, No. 15-2732 (2d 
Cir. Aug. 27, 2015); Hill v. SEC, No. 15-01810-LMM, 2015 WL 4307088, at *19 (N.D. Ga. June 
8, 2015), appeal docketed, No. 15-12831 (11th Cir. June 25, 2015). 
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cases. Nor do the Division's Opposition or the Commission's opinions address Butz v. 

Economou, 438 U.S. 478, 513 (1978), where the Supreme Court equated ALJs with Article III 

judges, or the views of the five current Supreme Court justices who consider ALJs "officers." 

(As we noted, no justice has ever taken the position that ALJs are mere employees.) See citations 

at Br. 8. 

II. Supreme Court Authority Establishes That "Final Authority" Is Not A 
Prerequisite For An Executive-Branch Judge To Be A Constitutional 
"Officer 

The Division's Opposition in our case does not dispute our application of the Freytag 

criteria to Commission ALJs. Nor does it address the other Supreme Court authorities we cited, 

or the district-court decisions holding that Commission ALJs are constitutional officers. The 

Opposition rests primarily on citations to the Commission's own recent opinions holding that 

Commission ALJs are mere employees. Opp. 1-2 (citing Raymond J. Lucia Co., Release No. 

4190, 2015 WL 5172953, at *21 (Sep. 3, 2015); In the Matter ofTimbervest, LLC, Release No. 

4197, 2015 WL 5472520, at *24 (Sep. 17, 2015); David F. Bandimere, Release No. 9972, 2015 

WL 657665, at* 19-21 (Oct. 29, 2015)). 

Those opinions concluded that Commission ALJs are not officers because, in the 

Commission's view, final authority is a prerequisite for a judge to be a constitutional officer. See 

Br. 10. The Commission has based this view entirely on an opinion by a divided D.C. Circuit 

panel in Landry v. FDIC, 204 F.3d 1125 (D.C. Cir. 2000). But the Commission's reliance on 

Landry is misplaced, because Landry's misreads Freytag, which expressly considered and 

rejected the "final authority" theory that Landry appears to adopt. See Freytag. 510 U.S. at 881-

82. That is why Landry is an outlier, as we explained in our opening brief (at 10). Yet this is the 
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theory the Commission continues to advance in district court, where it has been rejected every 

time. See note 1 above. 

Although the Opposition does not give a substantive defense of the Commission's 

Appointments Clause opinions, it does note that Commission ALJ decisions become final only 

when the Commission issues an order implementing them. Opp. 2-3. But this "final authority" 

point is irrelevant as a matter of law, because final authority is not a prerequisite for status as an 

officer. See Freytag. 510 U.S. at 881-82; see also Br. 10-12. In any event, our opening brief did 

explain that ALJ decisions become final only upon entry of a Commission order (Br. 4 ), though 

we also explained the reality of the process: that, for 93% of ALJ decisions, the Commission 

issues the final order without conducting a substantive review of the ALJ decision. Id. The 

Opposition does not address that reality. 

Finally, the Opposition challenges our citation to the government's brief in Free 

Enterprise Fund v. PCA 0 B. As we explained, this brief shows that, at least as of 2009, the 

Commission did not consider "final authority" a prerequisite for status as a constitutional officer. 

Br. 11. The Opposition tries to distinguish Free Enterprise Fund by noting that, there, it was 

undisputed that Board members were officers. Opp. 3. But that is exactly our point. the 

Commission would have disputed that Board members are officers, thus prevailing in the 

litigation, if the Commission had believed final authority to be a prerequisite for status as an 

officer. 

The issue in Free Enterprise Fund was whether Board members, as constitutional 

"officers," had an unconstitutional degree of protection because they benefited from two levels 

of for-cause protection. 561 U.S. 4 77, 492 (2010). The Government could have prevailed-that 

is, it could have established that the dual-level protection was permissible-if it could have 
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shown that Board members were not officers at all. See id. at 506-08 (distinguishing between the 

Board members, who undisputedly were officers, and other civil servants, who were not). Yet the 

Government both (1) conceded that the Board members were officers, id. at 505, and at the same 

time (2) acknowledged that Board members did not have final authority. Brief of the United 

States, Free Enterprise Fundv. PCAOB, 561U.S.477 (2010), No. 08-861, 2009 WL 3290435, 

at *31; see also id. at *32 n.10. lfthe Commission believed then what it argues now, it would 

have made the same argument it makes now: that under Freytag officials are not "officers" 

unless they have final decisionmaking authority. See Timbervest, 2015 WL 54 7250 at *24 n.140 

(citing Landry's interpretation of Freytag as imposing the "final decision" requirement). 

Our argument is confirmed by the Commission's recent decision in Timbervest. 2015 WL 

5472520. There, the respondent challenged the constitutional status of ALJs by making the same 

dual-protection argument at issue in Free Enterprise Fund. Id. at *27. In Timbervest, the 

Commission rejected that argument on the rationale that the Commission already had concluded 

that ALJs are not officers because they lack final authority. Id. It cited Free Enterprise Fund and 

wrote that "civil servants who are not 'executive officers' may enjoy multiple layers of protection 

without violating the separation of powers." Id. (emphasis added). In sum, the only reasonable 

conclusion to draw from the omission of the final-authority argument from the Commission's 

brief in Free Enterprise Fund is that, when the Commission filed that brief, it did not consider 

final authority a prerequisite to status as a constitutional officer. The Commission has since 

reversed its position on the law. 

III. Conclusion 

The test for whether ALJ s are constitutional officers is "significant authority" according 

to the criteria the Supreme Court set out in Freytag; the test is not whether the ALJ has final 
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decision making authority. By insisting that final authority is a prerequisite fo r status as an 

"officer," the Commission' s recent opinions have placed the Commission on the wrong s ide of a 

clear line of Supreme Court authority. They also place the Commission at odds w ith the district-

court opinions that have applied these authori ties to Commission ALJs. To bring the 

Commission into accord with the state of the law, the Commission should ( I) rule that the 

administrative proceeding in this case violated the Constitution and, accordingly, (2) di smiss this 

proceeding. 

December 7, 2015 Respectfully submitted, 

~r& 
Andrew J. Morris 
MORVILLO LLP 
1101 17th Street NW, Suite 705 
Washington, D.C. 20036 
202-803-5850 

Counsel.for Respondents J S. Oliver Capital 
Management, L. P. and Ian 0. Mausner 
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case 1:15-cv-02512-LMM Document 23 Filed 11117/15 Page 1 of 45 

IN THE UN ITED STATES DISTRICT COURT 
FOR THE NO RTHERN DISTRICT OF GEO RGIA 

ATLANT A DIVISION 

IRONRIDGE GLOBAL IV, LTD. , et 
al. , 

Pla intiffs, 

V. 

SECURITI ES AND EXCHANGE 
COMMISSION, 

Defendant. 

CIVlL ACTION NO. 
i: 15-CV-2512-LM M 

ORDER 

This case comes before the Court on Plaintiffs l ro111idge Global IV, Ltd. and 

tro111idgc Global Pa11ncrs, LLC's Motion for Preliminary Inj unction [2]. On .J uly 

14, 2015, Plainti ffs filed their Complaint, seeking to (1) declare the SEC's 

administra tive procedu re, including appointment and removal processes for its 

Administrat ive Law ,Judges ("AW"), uncons titutional, and (2) enjoin Plaintiffs' 

administrative proceeding. The pa11ics waived their tight to a hearing on this 

matter.~ Minute Order, Oct. 23, 2015. Afte r a review of the record and due 

consideration, Plaintiffs' Motion [2] is GRANTED fo r the following reasons. 

Case 1:15-cv-02512-LMM Document 23 Filed 11117/15 Page 2 of 45 

I. BackI,'l'Ound• 

Pla intiffs lro nridgc Global IV, Ltd. and lronridge Global Pa11ners, LLC 

engage in "investment activities" that they cla im are exempt from the Secu1itics 

Act of 1933 and its registration requirement pursuant to Section 3(a)(io). Com pl. , 

Dkt. No. [i) 11116-7, i4-i5. Plaintiffs a rc not registe red with the SEC. W... ,I t. 

On June 23, 2oi5, the SEC se1ved Pla intiffs with an Order Ins tituting 

Cease-and- Desis t Procc.'Cdings ("01 P"), which initiated the SEC's admin istrative 

enforcement action against Plaintiffs. I I 19. The SEC alleges Plaintiffs have 

violated Sections i5(a) and 2o(b) of the Exchange Act by acting as a ""broker"" or 

'"dealer" without registering with the SEC. W... '11 17, 19. 

A. SEC Administrative Process 

The Exchange Act author izes the SEC to initiate enforcement actions 

against "any person·· s uspected of viola ting the Ac.1 and gives the SEC the sole 

discretion to decide whether to bring a n enforcement action in federal court or an 

administrative proceeding. Sec i5 U.S.C. §§ 78u(d), 78u-1, 78u-2, 78u-3. The 

Administrative Procedure Act (" APA"), 5 U.S.C. § 500, c t seq., authorizes 

executive agencies, s uch as the SEC, to conduct administrative proceed ings 

before an Administrative Law Judge ("AW"). SEC administrative proceedings 

vaiy greatly from federa l court actions. 

1 The following facts arc clra\\11 from the Complaint uni~ othc:'visc indicated, 
and any fact finding is made solely for the purposes of this Mot ion. 
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The SEC's Rules of Practice, 17 C.F.R. § 201.100, ~.provide that t he 

SEC -shall" preside O\'er all administ rative proceedings whether by the 

Commissioners handling the matter themselves or delegating the case to an AW; 

there is no right to a jmy trial. 17 C.F.R. § 201.110. When an AW is selected by the 

SEC to preside-as was done by the SEC in Plaintiffs' case- the AW is selected by 

the Chief Ad minis tmti\•c Law Judgc. l.d.. The AW then presides over the matter 

(i ncluding the e,·ident ia11• hca1;ng) and issues the initial decision. 17 C.F.R. § 

201.36o(a)(1). Ho" ·e, ·er, the SEC may on its own motion or at the request of a 

party order interlocuto11• review of any matter during the AW proceeding. 

However, ""[p)etitions by pa11ies for interlocuto1y review arc disfavored." 17 

C.F.R. § 20 1.4oo(a). 

The initial decision can be appealed by either the respondent or the SEC's 

Di,~sion of Enforcement, 17 C. F.R. § 201.4 10 , or the SEC can review the matter 

"on its own initiati\'e.'" 17 C.F.R. § 201.4 11(c). A decision is not final until the SEC 

issues il. If there is no appeal and the SEC elects not to review an initial order , the 

AW's decision is .;deemed the action of the Commission," 15 U.S.C. § 78d- 1(c), 

and the SEC issues an order making the AL.J's initial order final. 17 C.F.R. § 

201.36o(d)(2). 

If the SEC g ra nts review of the AW 's initial decision, its review is 

essentially de rrouo and it can permit the sub rnbsion of additional evidence. 17 

C.F.R. §§ 20 1.41 1(a), 201.452. However, the SEC will accept the AW's "cred ibility 

finding, absent overwhelming cvidenc.-c to the contra1y:· 1n re Clawson, Exchange 

3 

Case 1:15-cv-02512-LMM Document 23 Filed 11/17/15 Page 4 of 45 

Act Release No. 48143, 2003 WL 21539920, at *2 (July 9, 2003); In re Pelosi, 

Securities Act Release No. 3805, 2014 WL 1247415, at *2 (Mar. 27, 2014) ("The 

Commission gives considcmble weight to the credibility determination of a law 

judge s ince it is based on hearing the '~tnesses' testimo ny and obsc1v ing their 

demea nor. Such determinations can be overcome only where the record contains 

substant ial evidence for doing so.") (footnote and internal quotation marks 

omitted). 

If a majority of the participating Commissioners do not agree regarding the 

outcome, the AL.J's in itial decis ion ""shall be of no effect, and an order will be 

issued in accordance with this result." 17 C. F.R. § 20 1.4 11(f). Otherwise, the SEC 

will issue a final order at the conclusion of it s review. 

If respondents such as Plaintiffs lose with the SEC, they may petition for 

1-cview of the SEC's order in the federal court of appeals (either their home circuit 

or the D.C. Circuit). 15 U.S.C. § 78y(a)(1). Once the record is lilcd, the cou rt of 

appeals then retains "'exclusive" jurisdiction "' to affirm or modify a nd enfo rce or 

to set aside the o rder in whole or in pm1." 15 U.S.C. § 78y(a)(3). The SEC's 

findings of facts are ""conclusive" "if suppo11cd by substantial evidence." 15 U.S.C. 

§ 78y(a)(4). The court of appeals may also order additional evidence to be taken 

before the SEC and remand the action for the SEC to conduct an additional 

hearing with the new evidence. 15 U.S.C. ~ 78y(a)(5). The SEC then files its new 

findings of facts based on the additional evidence with the co1111 of appea ls which 

will be taken as conclus ive if supp011cd by substantial evidence. ill... 
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B.SECALJs 

SEC AL.ls, including AW James Grimes who presides over Plaintiffs' case, 

arc "not appointed by the SEC Commissioners." SEC Br. , Dkt. No. [2-5) at 3; sec 

illsQ 5 C.F.R. § 930.204 ("An agency may appoint an individual to an 

administrative law judge position only with prior approval of OPM, except when 

it makes its selection from the list of eligibles provided by OPM. An 

administrative law judge receives a career appointment and is exempt from the 

probationary period requirements under pa rt 3 15 of this chapter."). An AL.J's 

sala1y is set by statute. 5 U.S.C. § 5372. 

Congress has authorized the SEC to delegate its functions to an AW. 15 

U.S.C. §§ 78d-1(a), Sob-1 2. Purs uant to that authority, the SEC has pro mulgated 

regulations, which set out its AW's powers. 17 C.F.R. § 200.14 makes AWs 

responsible for the "fair and orderly conduct of [administrative) proceedings" and 

gives them the autholity to: "(1 ) Administer oaths and affirmations; (2) Issue 

subpoenas; (3) Rule on offe rs of proof; (4) Examine ''~tnesses; (5) Regulate the 

course of a hearing; (6) Ho ld pre-hearing conferences; (7) Ru le upon motions; 

and (8) Unless waived by the pa1ties, prepare an initial decision containing the 

conclusions as lo the factual and legal issues presented, and issue an approp1iate 

order." 17 C.F.R. § 200.14(a);0 sec a lso 17 C.F.R. § 200.30 - 9 (authorizing AWs to 

make initial decisio ns). 

0 The SEC Rules of Practice provide a s imilar list of powers for "hear ing officers," 
or AWs. 17 C.F.R. § 201.101 (a)(5) ("(5) Healing officer means an administrative 
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law judge, a panel of Commissio ners constituting less than a quorum of the 
Commission, an individua l Commissioner, or any other person duly authorized to 
preside at a hearing"). 17 C.F.R. § 2oi.11 1 provides, 

The heaii ng officer shall have the aulho1it:y to do all things necessary 
and approp1iate to discharge his or her duties. No 1>rovision of these 
Rules of Practice shall be construed to limit the powers of the 
healing officer provided by the Administrative Procedure Act, 5 
U.S.C. 556, 557. The powers of the hea1ing officer include, but arc 
not limited Lo, the following: 

(a) Admi nistering oaths and a ffirmations ; 

(b) Issuing subpoenas autholized by law a nd revoking, q uashing, or 
modifying any such subpoena; 

(c) Receiv ing relevant evidence and ruling upon the ad missio n of 
evidence and offers of proof; 

(cl) Regulating the course of a proceeding and the conduct of the 
pa1ties a nd their counsel; 

(e) Holding prchcaling and other conferences as set fo rth in § 
20.1.22 1 and requiring the attendance al any such conference of al 
least one representative of each party who has authority to negotiate 
concerning the resolution of issues in controversy; 

(I) Recus ing himself or herself upon motion made by a pmty or upon 
h is or her own motio n; 

(g) Ordc1i ng, in his or her discretion, in a proceeding involving more 
than one respondent, that the interested d ivis io n indicate, on the 
record, al least one day prior to the presentat ion of any evidence, 
each respondent against whom that evidence will be offered; 

(h) Subject to any limitations set fo1th elsewhere in these Rules of 
Practice, conside1ing and ruling upon all procedu ral and other 
motions, including a motion to correct a manifest error of fact in the 
initia l decision. A motion to correct is properly fi led under this Ruic 
only if the basis for the motion is a patent misstatement of fact in the 
initial decis ion. Any motion to correct mus t be filed within ten days 
of the in itial decision. A brief in o pposit ion may be fi led within five 
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The SEC's webs ite also previous ly described SEC ALJs in the following 

manner: 

Administrative Law Judges arc independent judicial officers who in 
most cases conduct hearings a nd rule on allegations of securities law 
violations initiated by the Commiss io n's Divis ion of Enforcement. 
They conduct public hearings at local ions throughout the United 
States in a manner s imilar to non-ju1y t1fals in the federal dis trict 
cot11ts. Among other actions, they issue subpoenas, conduct 
prchearing conferences, issue defaults, and rule on motions and the 
admissibility of evidence. At the conclusion of the public hearing, the 
parties submit proposed findings of fact and conclus ions of law. The 
Administrative Law Judge prepares an Initial Decision that includes 
factual fi ndings, legal conclus ions, and, where a ppropliate, orders 
relief. 

An Administrative Law Judge may order sanctions that include 
suspending or 1-c,·oking the 1-cgistrations of registered securities, as 
well as the registrations of brokers, dealers, investment companies, 
investment advisers, municipal scculilies dealers, municipal 
achisors, transfer agents, and nationally recognized statistical rating 
organizations. In addition, Commission Administrative Law Judges 
can order disgorgemcnt of iU-gotten gains, civil penalties, censures, 

days of a motion to con-cct. The hearing officer shall have 20 days 
from the date of filing of any blief in opposition filed to rule on a 
motion lo correct; 

(i) Preparing an initial decision as provided in § 201.360; 

G) Upon notice to all parties, reopening any healing prior to the 
filing of an initial decis ion therein, or , if no initial decis ion is to be 
filed, prior to the time foccd for the filing of final b1icfs with the 
Commission; and 

(k) Informing the pa1tics as to the availability of one or more 
alternative means of dispute resolution, and encouraging the use of 
such methods . 

17 C.F.R. § 201.111. 
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and cease-and-desist orders against these entities, as well as 
individuals, and can suspend or ba r persons from association with 
these entities or from participating in an offcling of a penny s tock. 

SEC Office of Administrative Law Judges, http:// www.sec.go,·/ alj (Aug. 3, 2015)_ 

The SEC rewrote its website description somet ime after August 2015 and 

removed its reference to ''j udicial officers," intel' a/ia.J 

J The SEC's " ·ebsite now reads in relevant pait: 

Administ ra tive law judges serve as independe nt adjudicators. Under 
the Administrat ive Procedure Act and the Commission's Rules of 
Practice, adminis trative law judges conduct public hea1ings at 
locations throughout the United Stales in a manner s imilar to non
jury trials in the federal dist1ict cou1ts. Among other actions, they 
issue subpoenas, hold pi-cheating confe1-cnccs, and rule on motions 
and the admissibi lity of evidence. Following the hearing, the pa1ties 
may submit briefs, as well as proposed findings of fact and 
conclus io ns of law. The administrath·c law judge prepares an initia l 
decision that includes factual findings, legal conclusions, and, if 
appropriate, orders relief. 

If a 1-cspondent fails to fi le an a nswer to the Order Instituting 
Proceedings, ap[>ear at a conference or hearing, respond to a 
dispositivc motion, or otherwise defend the proceeding, the 
administrative law judge may issue an initial decision on defau lt a nd 
accept the allegations as t rue. In C.'Cltain proceedings, summary 
disposition, as opposed to a live hea1ing, may be used to resolve all 
or some of the issues. 

Depending on the statutory bas is for the proceeding, an 
administra tive law judge may order sanctions. Such sanctions 
include cease-and-desist orders; investment company and officer
and-di1-cctor bars; censures, suspensions, limitations on activit ies, o r 
bars from the securities ind11st1y or pa1ticipation in an offering of 
penny s tock; censures or denials of the privilege of appearing or 
practicing before the Commission; disgorgcment of ill-gotten gai ns; 
civil penalties; and suspension or revocation of an issuer's registered 
securities, as well as the registration of a broker, dealer, investment 
company, investment adviser, municipal seculities dealer, municipal 

8 
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C. Plaintiffs' Administr-dtivc Proceeding 

As stated fillfilil, the SEC filed an OI P agains t Plaintiffs on June 23, 2015. 

The AW has denied Plaintiffs' motion for summmy d isposition, and Plaint iffs' 

administrati\'e C\'idcntia1y hearing is scheduled for December 7, 2015, before the 

ALJ. Status Notice, Dkt. No. [22] 11 2-3. 

On July 14, 2015, Plaintiffs filed the instant motion, asking this Court to (1) 

declare the SEC's appointment process for its Adminis trative Law Judges ("AW") 

unconstitut ional, and (2) enjoin Plaintiffs' administ rative proceeding. TI1c SEC 

opposes Plaintiffs' Motion, arguing that (1) this Cou ri docs not ha\'c subject 

matter juri sdiction, and (2) e\•en if it docs, Plaintiffs ha\'C failed to meet their 

burden under the preliminary injunction s tandard. 

advisor, transfer agent, or nationally recognized s tatistical rating 
o r')\tlllil.ation. An adminis trative law judge may also order that a fair 
fund be established fo r the benefit of persons harmed by a 
respondent 's ,·iolations. 

SEC Office of Administrative Law Judges, http://www.scc.go\'/alj (last ''isitcd 
NO\'. 13, 2015). 
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IL Discussion• 

A. Subject Malter Jurisdiction 

The SEC first contends that this Couri docs not have subject matter 

j urisdiction because the administrat ive proceed ing, with its eventual review from 

a court of appeals, has exclusive jurisdiction over Plaint iffs ' constitutional claims. 

In other words, the SEC contends that its election to pu rsue claims against 

Plaintiffs in an ad minist rative proceeding, ·'channels claims like Plainti ffs' 

through the SEC administrative process and then directly to an appropriate court 

of appeals, whose jurisdiction is ·exclusi\'e.'" Def. Br., Dkt. o. [9] a t 20; ~ 15 

U.S.C. § 78y(a)(3); fil!.Jllil at 2-4 (exp laining the administrative review procedure). 

The SEC thus argues that§ 78y is now Plaintiffs' exclusive judicial review 

channel, and this Court cannot cons ider Plaintiffs' cons titutional claims; judicial 

review can only come from the co1111s of appeal fo llowing the administrati\'C 

proceedi ng and the SEC's issua nce o f a fina l order in Plaintiffs' case. 

4 On J une 8, 2015, this Court issued a preliminary injunction in Hill'" SEC, No. 
1:15-cv-1801-LMM, find ing that (1) subject matter jurisd iction ex isted to address 
claims such as the Plaintiffs' here, and (2) the Hill plaintiff had demons trated a 
likelihood of success on the merits that the SEC's AW appointment process 
viola ted the Appointments Clause. Much of the SEC's briefing, therefore, deals 
with the Court's p1ior holding in Hill. The Cou11 also similarly enjoined the SEC 
in Gray Finilncial Gm . Inc. v. SEC, No. 1:15-cv-0492-LM M, and fou nd it would 
ha\'C subject matter jurisdic.iion to consid er an injunction in Timbervcst. LLC , .. 
U.S. SEC, No. 1:15-cv-2106-LMM, on August 4, 2015. Accordingly, because many 
of the arg uments in this case arc unchanged from Hill, Gr;w, and Timbcr\'CSI, the 
Cou11 \~II occasionally address the SEC's pos ition in those cases to gi\'e context 
for the SEC's arguments and the Court's holding in this case. 

10 
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The SEC's pos ition is in tension with 28 U.S.C. § 1331, which prm·ides that 

federa l distiict cou11s "have 01iginal juiisdiction of all civil actions arising under 

the Constitution, laws, or treaties of t he United States," and 28 U.S.C. § 2201, 

which authorizes declarat01y judgments. "[I]t is established practice for [the 

Supreme] Court to sustain the jurisdiction of federal courts to issue injunct io ns to 

protect rights safeguarded by the Constitution." Bell v. Hood, 327 U.S. 678, 684 

(1946); Frt'(' Ente r. Fund''· Pub. Co. Accounting Q\·ers ight Bd. , 561 U.S. 477, 491 

n.2 (2010). And ''injuncli\'e re lief has long been recognized as the proper means 

for prc\'cnting entities from acting unconstitutionally." Corr. Servs. Corp. , ._ 

Milli:filill. 534 U.S. 61, 74 (2001); ~ 5 U.S.C. § 702 (stating that under the 

Administrati,•e Procedure Act, any-person suffering legal wrong because of 

agenLy action, o r a(h·ersely affected or aggrieved by agency action within the 

meaning of a relevant statute, is entitled to judicial re,·iew thereof ' and may seek 

injunctive relief). 

To restric t the district court's s tatuto1y grant of jurisdiction under § 1331, 

there must be Congressional intent to do so. The Supreme Cou 11 has held that, 

"[p]rovis ions for agcnLy review do not rest 1ict judicial review unless the 'statutoty 

scheme' displays a ' fairly discernible' intent to limit jurisdiction, and the claims at 

issue 'arc of the ty pe Congress intended to be reviewed within th[e] statutory 

s trncture."' Free Entcn llifil:, 561 U.S. at 489 (quoting Thunder Bas in Coal Co. v . 

.BciclL 510 U.S. 200, 207, 212 (1994)). 

11 

Case 1:15-cv-02512-LMM Document 23 Flied 11117/15 Page 12 of 45 

The SEC contends that d espite statutory language providing that these 

types of enforcement actions could be heard in eitlre l' the dis trict court or 

administrative proceedings, once the SEC selected the administrative foru m, 

Plaintiffs were bound by that decision and § 78y beca me the exclus ive judicia l 

re,~ew provis ion. The SEC argues that Congress decla red its intent for the 

administrative proceed ing to be the exclusive foru m for judicial re~ew fo r these 

cases by allowing the SEC to make the administrat ive proceeding its fornm 

choice.~ Def. Br., Dkt. No. [9] at 8-10 (citing Thunder Bas in, 510 U.S. at 205, 

207-16). 

The Com1 finds, howc,·er, tha t Congress's purposeful language allm,ing 

both district cou11 and administrative proceedings shows a different intent. 

Ins tead, the clear language of the s tatute provides a choice of fornm, and there is 

no language indicating that the administrali\'e proceeding was to be an exclusive 

fonun. There can be no "fa irly d iscernible" Congressional intent to limit 

jurisdiction away from dis trict courts when the text of the s tatute provides the 

district co1111 as a viable forn m. In fact, the SEC admitted at the hearing in Q.my 

that under the s tatuto1y scl1cme, it could choose to bring both a n administrative 

proceeding and a district com1 action at the same time against the same person 

involving the same case. The SEC then argued in that same hearing that Congress 

intended to give the SEC the right to split lhe proceedings into two d iffe rent 

forums but did not intend to give Plaintiffs that same right. The clear language of 

the sta tute docs not suppo11 that interpre tation. 

12 
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The SEC cannot manufacture Congressional intent by making the forum 

choice fo r Congress; Congress mus t express its own intent within the language of 

the statu te. Similarly, in Free Entemlisc, the Supreme Court held that the text of 

§ 78y-thc provis ion at issue here-''does not expressly limit the jurisdic tion that 

other statutes confer on district courts .~. 28 U.S.C. §§ 1331, 2201. Nor 

docs it do so implicitly." 561 U.S. at 489. 

Herc, the Cou11 finds that because Congress created a s tatutory scheme 

which expressly included the distlict court as a permissible fornm for the SEC's 

claims, Congress did not intend to limit§ 1331 and prevent Plainti ffs from 1~1 ising 

their collateral const itutional claims in the distlict cou11. Congress could not h<l\'C 

intended the statutory l'C\·icw process to be exclusive because it exp ressly 

provided for district courts to adjudicate not only constitutional issues but 

Exchange Act violations, al the SEC's option.~ Elgin '" Dcp't ofTreasu1y . _ 

U.S. _ , 132 S. Ct. 2126, 2133 (2012) ('T o determine whether it is 'fairly 

discernible' that Congress precluded d istrict cou11 jurisdiction over petitioners' 

claims, we examine the [the Exchange Act)'s text, s tructure, and purpose."). 

The Cou11 also docs not find that Thunder Bas in prevents this finding. The 

SEC cla ims that the SEC'sjudicial review process is "vi11ually identical" to the 

Mine Act's, and thus this Com1 should find- as the Supreme Co1111 did in 

·11111ncler Basin-that the SEC's judicial review scheme is .. exclus ive." Def. Br., 

Dkt. No. [9] a t 21. P1'Clcrmitting the fact that the Mine Act d id not create the 

fon1m selection provision which the SEC enjoys here, Thunder Basin was a 
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challenge to the agency's interpretation of a statute it was charged with en forcing, 

as opposed to here, where Plainti ffs at'C challenging the validity of the 

administrative process itself. The natu1'C of the claims at issue in Thunder Basin 

determined that the constitutional claims were l'Cquired to go th rough that review 

scheme.5 Because a materia lly different challenge exis ts in the instant case, the 

Cou 11 therefo t'C docs not find the SEC's administrat ive proceeding is exclusive 

pursuant to Thunder Bas in. 

But even if Congress's intent cannot be gleaned from Congress's puqmscful 

choice to include the d ist lict court as a viable fo rnm, the Court s till finds that 

jurisdiction would be proper as Cong1'Css's intent can be presumed based o n the 

standurd articulated in Thunder Basin, Free Entc011ise. and Elgin. A cou11 may 

"presume that Congress does not intend lo limitjutisdiction" if( t) "a finding of 

p1'Cclusion could fo reclose all meaningful judicial re,; cw"; (2) ··if the suit is wholly 

collateral to u statute's 1'Cvicw pro,'isions"; and if (3) "the claims arc outside the 

agenc.-y's expc11isc." Free Enterprise, 561 U.S. at 489 (quoting Thunder Basin , 510 

U.S. ut 212-2 13) (internal quotations omitted). A discussio n of these fac tors 

fo llows. 

s Notably, since Thunder Bas in , othercou11s have held that the Mine Act docs not 
pt'Ccludc a/I cons titutional claims from distlict cot111 jurisdiction.~ Elk Run 
Coal Co. v. U.S. Dep'l of Labor, 804 F. Supp. 2d 8, 19 (D.D.C. 2011 ) (finding that 
the Mine Act did not preclude "broad constitutional challenges" from district 
co1111 jurisdiction, and stating that Thunder Basin supported such a find ing). 

14 
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t. Barring Plaintiffs' Claims Would Prevent 
Meaningful Judicia l Review. 

The SEC first argues that because Plaintiffs have a certain path to judicial 

review through a comt of appeals, Plaintiffs cannot d emonstrate they lack 

meaningful judicial review. Def. Br., Dkt. No. [9] at 23-26. But the Cou1·t finds 

that requiring Plain tiffs lo purs ue their constitutional claims following the SEC's 

administrative process "could foreclose a ll rneani11gf11/ j udicial rc,·i ew" of their 

constitutional claims. Free Entcrnrise, 561 U.S. a t 489 (emphasis added) (quoting 

Thunder Basin, 510 U.S. al 212-213); ~ Duka v . SEC._ F. Supp. _ , No. 15 

Civ. 357 (RMB)(SN), 2015 WL t943245, al *5 (S.D.N.Y. Apr. 15, 2015). 

Plainti ffs' claims go to the constitutionality of Congress's entire statutory 

scheme, and Plaintiffs speci fica lly seek an order enjoining the SEC from pursuing 

them in its "unconstitutional" tribunals. If Plainti ffs a rc required to raise their 

consl itutional law claims following the administrative proceeding, they will be 

forced to endure what they contend is an unconstitutional process. Plaintiffs 

could raise their constitutional arguments only after going through the process 

they contend is unconstitutional-and thus being innicted with the ultimate harm 

Plaintiffs allege (that is, being forced lo litigate in an unconstitutional fornm). By 

tliat time, Plaintiffs' claims would be moot and their remedies foreclosed because 

the courts of appeals cannot enjoin a proceeding which has already occurred . 

The SEC argues that "[a]lthough Plaintiffs may be frustrated that they 

cannot challenge the constitutionality of the administrath·e proceeding prior to 
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enduring those ve1y proceedings, tl1is posture is not uncommon in our judicial 

!>ystem, nor a burden peculiar to this case." Def. Br., Dkt. No. [9] at 25 (quoting 

Tilton v. SEC. Civ. A. No. 15-cv-2472, 2015 WL 4006165, at *5 (S.D.N.Y. June 30, 

2015)) (alterations omitted). The question, then, is what does "meaningful 

judicial review" mean if, as the SEC contends, a ll that is needed is a route to 

e,·entual judicial rcvic"' of some type? At the healing in Grav, the SEC stated that 

"meaningful judicial review" for purposes of Free Enterprise means that the 

"cou1t is competent to address the constitutional claims al a later time." But the 

Cou1t finds that the SEC's definition provides no meaning lo the term 

"111ea11i11gf11/"; under the SEC's vers ion of the lcnn, a ll that is needed is judicial 

review, not judicial review which would provide a litigant any meaningful relief. 

Because the courts of appeals cannot enjoin an uncons titutional administrative 

proceeding which has already occurred, those claims would be moot and the 

meani ngful review Thunder Basin contemplates would be missing. 

The Court also finds that Eleventh Circu it preced ent suppo1ts a finding 

that this delayed judicial review is not meaningful. In Doc v. F.A.A., 432 F.3d 

1259 (11th Cir. 2005), thi1teen aircraft mechanics sued the FAA, seeking a 

prclimina1y injunction "instructing the FM how to proceed in its process of 

reexamination." 432 F.3d a t 1260. An investigation revealed that the school 

where plaintiffs received their airmen cer tificates had fraudulently examined a nd 

certified some mechanics who were unqua lified to hold the ce1tificatio n. ltl,, 

Because the FAA was unable to dctc1minc which ce1tifications were fra udulent, 
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the FAA wrote all relevant mechanics requiring them to recertify. Id. "The parties 

agree[d] that the FAA ha[d] the power to reexamine airmen and to suspend and 

revoke their ce1tificatcs." Id. at 1262. But the plainti ffs sought and received a n 

injunction on the basis that their due process rights would be violated by the FAA 

pursui ng its administrative procedure. 

The Elc,·enth Circui t reversed, finding that the Court did not have subject 

matter jurisdiction. The Court held that the mechanics' cons titutional arguments 

were ''inescapably intertwined" with the meiits of an FAA order. Id. al 1263 ("The 

mechanics' constitutional claims (that the FAA has infringed upon their d ue 

process rights by fa iling lo observe statutory and administrative processes) 

necessarily require a review of the procedures and actions taken by the FAA with 

regard to the mechanics' certificates. Therefore, the constitutional claims fa ll 

"1thi n the ambit of the adminis trative scheme, and the district comt is "1thout 

subject-matter jurisdiction."); sec also Green v. Brantlcv, 981 F.2d 514, 521 (11th 

Cir. 1993) (holding that the Circuit lacked subject matter jurisdiction because 

"the merits of [plaintiffs] claims arc inescapably intc1t\'1ncd with a review of the 

procedures and merits surround ing the FAA's order."). The Eleventh Circuit 

therefore held that "delayed judicial review (that is, review by a federal cou1t of 

appeals a fter a dete1111ination by the administrative commission rather than 

initial review by a federal district court)" was still meaningful in those 

circumstances.~ 432 F.3d at 1263. 
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The Comt finds that Doc is distinguishable. The plaintiffs in~ conceded 

the FAA had the authority to initiate administrative proceedings, but claimed that 

because t he FAA had not yet initiated administrative proceedings against them, 

they were not required to go through the adminis trative process. ilL. at 1262. The 

FAA did not have a forum selection decision, and the plaintiff conceded the FAA's 

ability to pu rsue reexamination. The Eleventh Circuit found that Plaintiffs' due 

process challenges were "inescapably intertwined" with the merits of the FAA's 

actions. 

Herc, Plaintilfa' claims rise or fall regardless of what has occurred or will 

occur in the SEC administrative proceeding; Plainti ffs do not challenge the SEC's 

conduct in that proceeding or the allegations against them- they challenge the 

proceeding itself ~ Free Enterprise, 561 U.S. al 490 ("But petitioners object to 

the Board's existence, not to any of its aud.iting s tandards."); Tonche Ross & Co. 

~, 609 F.2d 570, 577 (2d Cir. 1979) ("While the Commission's admin istrative 

proceeding is not 'plainly beyond its jurisdiction,· neve1thclcss to require 

appellants to exhaust their administrative remedies would be to require them to 

submit to the vc1y procedures which they arc attack.ing."). 

Plaintiffs' claims here arc not "inescapably inte1twincd" with the merits of 

the SEC's securities claims against them. Therefore, while the delayed j udicial 

review in Doe was acceptable because the cons titutional claims depended on how 

long the FAA took to complete an admittedly constitutional process, delayed 

judicial review here will cause an allegedly uncons titutional process to occur. 
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The SEC argues that the Court applied the \>Tong standard in Hill when it 

looked to whether plaintiffs claims were "inescapably inte rtwined" with the 

underlying me1its when deciding whether delayed judicial review was 

meaningful. However, the SEC ignores that the Eleventh Circuit frequently looks 

to whether the claims a rc "inextricably inte rtwined" in evaluating whether 

delayed judicial re\iew is approp1iate and did so as recently as this year. La bM D, 

Inc. v . F.T.C., 776 F.3d 1275, 1280 (11th Cir. 2015)6 (''We have cons is tently looked 

6 Al the Gray hearing, the SEC argued that LabMD suppo1ts its a rgument that a 
structural challenge to a statute is not treated different ly than a claim, such as 
due process, which is based on what has occurred in the administrative 
proceeding itself- all should go through the administrative procedure and await 
eventual judicial review in the cou1t s of appeal. Sec also Def. Br., Dkt. No. [9) al 
23 (citing LahMD). This Cou1t does not read LabMD to suppoti that position. 

In LahMD, the Eleventh Circuit held that because plaintiffs claims "that the 
FTC's actions were ultra vircs and unconstit utional[] a rc inte1twined with its 
APA claim for relief," those claims "may only be heard at the end of the 
administrative proceeding." 776 F.3d at 1277. The Eleventh Circuit went on to 
hold that C\'en assuming the plaintiffs First Amendment re ta liation claim was 
;;less intertwined" with his additional cla ims (because the retaliatory conduct was 
a llegedly rnmplctc a t the time the complaint was filed), the Eleventh Circuit 
would still require the retaliation claim to be heard a l the end of U1c 
administrative proceeding . .W., at 1280. The Eleventh Circuit noted that its ptior 
precedent d id not suggest that First Amendment retaliation claims were treated 
differently than other constitutional claims, thus it would send a ll of plaintiffs 
constitutional claims through the administrative proceeding since they were 
in tc1twincd. !tl., This finding concerns whether Firs t Amendment retaliation 
claims are unique, not whether the Eleventh Circuit has abandoned its ptior 
opinions that the district court should assess the interre la tedness of the claims. If 
that were not the case, the majority of LabM D's holding-which looked to 
determine whether the plaintiffs claims were inletTclatcd with the administrative 
proceeding-would have been irrelevant. Notably, the Eleventh Circuit's holding 
was s pecifically grounded on the fact the claims were inte rtwined, and the 
Eleventh Circuit only found the reta liation claim was "less inter twined" not that it 
was not intertwined-at a ll. !tl., at 1277. 
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to how ' inescapably inte1twi ncd' the constitutio nal claims arc lo the agency 

proceed ing, reasoning that the harder it is to distinguish them, the less prndent it 

is to inte rfere in an ongoing agency process.") (citing ~. 432 F.3d at 1263; 

~. 981 F.2d a t 521). It was also the SEC in Hill who a rg ued that this line of 

Eleventh Circuit cases controls th is issue.~ Hi ll, No. 1:15-cv-1801-LM M, Dkt. 

No. [1 2) at 21. Because this Court is bound by the Eleventh Circuit, it will apply 

the Eleventh Circui t's reasoning in assessing this question. 

Waiting unti l the harm which Plaintiffs a llege cannot be remedied is not 

111ea11 i11g.ful judicial re,iew.7 ~ LabMD. Inc., 776 F.3d al 1280 (''We have 

It is also worth noting tha t the First Amendment retaliation claim was not a 
structural challenge lo the administrative proceeding-it was grounded in 
whether the FTC filed its administra tive proceeding in response to plaintiff 
publishing a book which allegedly exposed FTC co1Tuption. !tl., at 1280. 
Therefore, the retaliation claim related to the FTC's decision lo bring an 
ad ministrative proceeding not that the admin istrative proceeding itself would be 
inn1lid because of some strnctural defect in that process. 

1 Many of the cases the SEC cites from other dist1icts on this issue can be 
distinguished from the facts here. Chau v. U.S. S.E.C., No. 14-CV-1903 LAK, 2014 
WL 6984236 (S.D.N.Y. Dec. 11 , 2014), ,Jarkesy v. S.E.C., 48 F. Supp. 3d 32 
(D.D.C. 2014), affd , 803 F.3d 9 ( D.C. Cir. 2015), and Altman v. U.S. S.E.C., 768 
F. Supp. 2d 554 (S.D.N.Y. 2011), all add ressed s ubstantive challenges to the 
merits of the administ ra tive proceedings.~ Chau, 2014 WL 6984236 
(cha llenging the SEC's conduct within the adminis trative proceedi ng, s uch as 
fa iling to postpone a hearing fo llowing a document dum p); .Jarkesv, 48 F. Supp. 
3d at 32 (claiming that he could not obtain a fai r hearing before the SEC because 
the SEC's settlements with two others s tated that the plaintiff was liable for 
secu1ities fraud); Afl.m..!!!l, 768 F. Supp. 2d al 561 (i nvolving a challenge to the 
SEC's own rules and stat ing that this was not a case where the plaintiff dis pu ted 
the SEC had the expertise to hea r challenges lo its own ntlcs and noted that the 
pla intiff did not cha llenge the "existence" of the proceed ing but rather the "extent 
of the SEC's ability to sanction attorneys under the SEC's own rules"). 
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consistently looked to how ' inescapably intertwined' the constitutional claims arc 

to the agency proceeding, reasoning that the ha rder it is to distinguish them, the 

less pn1denl it is to inte rfere in an ongoing agency process.") (citing .!lillt. 432 

F.3d at 1263; ~. 981 F.2d at 521). Therefore, the Court fi nds that the 

administrative procedure docs not pro,·idc meaningful judicial review under 

these circumstances. 

The Court also notes that Chau's reasoning supports this Com1 's ruling. 
Specifically, the~ cou11 stalc,'<I, 

There is an impo11ant distinction between a claim that an 
administrative scheme is unconstitutional in all instances-a facial 
challenge- and a claim that it violates a pm1 icula r Plaintiffs" 1ights in 
light of the facts of a s pecific case-an as-applied challenge. As 
between the two, cou11s arc more likely to s us tain pre-enforcement 
julisdiction over "broad facial and systematic challenges," s uch as 
the claim a t issue in Free Ente rprise Fund. This tcndenc,y is not a 
hard-and-fas t rule, as "the distinction between facial and as-applied 
challenges is not so well defined that it has some automatic effect or 
that it must always control the pleadings and disposition in every 
case involving a constitutional challenge." Rathe r, it is a recognition 
that the Thunder Basin and Free Ente13irisc factors militate against 
jurisdiction when a pre-enforcement cons titutional claim re lates to 
factua l issues that arc the subject of a pending administrative 
adjudication. 

Qi;ru, 20 14 WL 6984236, at *6 (footnotes omillcd) (quoting Elk Rim Coal Co.'" 
Dcp't of Labor, 804 F. Supp. 2d 8, 21 (D.D.C. 201 1) (desc1ibing Free Entcqnisc as 
a "broad facial and sys temic challenge"); Elgin, 132 S. Ct. at 2135 (expla ining that 
the as-applied vs. facial distinction is not talismanic)). 
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2. Plaintiffs' Cla ims Are Wholly Collateral to the SEC 
Proceeding. 

The SEC argues that Plaintiffs' claims are not wholly collateral to the 

administrative proceeding beca use "it is an effo11 to s ho11-circuit the appeals 

process:· Def. Br., Dk1. No. [9] at 26. Specifically, the SEC claims that the Com1 

e r red in characterizing the Hill plaintiffs claims as ··facial" as '"the Supreme Court 

has explicitly rejected the argument that ' facia l constitutiona l cha llenges' should 

be ·car.-ed out for dist1ict court adjudication' when Congress has created an 

exclusi,·e review scheme." .W., (alteration omitted) (quoting Elgin, 132 S. Ct. at 

2135) (citing Hill Order, No. 1:15-cv- 1801-LMM, Dkt. No. [28] at 18 n.5). Because 

the SEC argues there is no distinction be tween facia l and as applied challenges 

for the purpose of assessing whe ther claims arc wholly collate ral, the SEC claims 

that Plaintiffs' facia l challenges here should not s upport jurisdiction. 

Firs t, the Com1 did not find that the Hill plaintiffs claims were pe1· se 

wholly collateral because they were facial. The footnote which the SEC cites was 

in the "meaningful judicia l review" section of the Court's Order, and the 

footnote's puqiose was to point out that a case which the SEC cited-Chm!-

gene rally s uppo11ed the Com1's reasoning, not that the Cou11 was adopting a per 

se facial challenge rnle. In fact, as a pa11 of that footnote, the Court cited Elgin for 

the proposition that the as applied/ facial dis tinction is not talis manic. Hill Order, 

No. 1:15-cv-1801-LMM, Dk1. No. [28] at 18 n.5 ("Elgin , 132 S. Ct. at 2135 

(expla ining that the as-a1>plied vs. facial distinction is not talismanic)'"). 
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Second, the Colllt disagrees with the SEC's reading of Elgin. The Elgin 

Colli-I only slated that the as applied/facial distinction is not a per se rule, not 

that facia l challenges could never be "wholly colla teral" under the Elgin/~ 

Entemlise factors. Elgin, 132 S. Ct. at 2135-36 ("the dis tinction between facial 

and as-applied challenges is not so well d efined that it has some automatic effect 

or that it must always control the pleadings and disposition in eve1y case 

i11"olving a cons! it11tional challenge.") (emphasis added). 

Third, the SEC's argument here misunderstands the Hill holding regarding 

whether the claims arc wholly collateral. In Hill, the SEC a rgued that plaintiffs 

claims were not wholly collateral to the SEC proceeding because it is 1>0ssible that 

plaintiff might not be found liable in the administrative proceeding or he might 

eventually obtain re lief on appeal. The SEC cited Elgin and argued that 

"Plaintiffs claims arc not collatera l to the statuloty provis io ns governing review 

of SEC administrative proceedings because they are the means by which Plaintiff 

seeks to halt his SEC proceeding." Hill Def. Br., No. 1: 15-cv-1801-LMM, Dkt. No. 

[12] at 22 (citing .filgill, 132 S. Ct. at 2139). But the Co11rt in Hill found .filgi..n 

distinguishable. 

In Elgin, the plaint iffs had been terminated from their civil service jobs for 

foiling to register for the selective service. Rather than appealing their 

te rminations to the Merit Systems Protective Board or the Court of Appeals for 

the Federal Circ11it, as required by the Civil Service Reform Act, plaintiffs filed an 

action in federal district court, claiming that their te rmination was 
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unconstitutional. The Supreme Cou1t 111 led that the plaintiffs' claim was not 

"wholly collateral to the CSRA scheme," bu t was "a challenge lo CS RA-covered 

employment action brought by CSRA-eovercd employees requesting relief that 

the CSRA routinely affords,"-i.e., reversal of employment decisions, 

reinstatement, and awarding back pay. lligill, 132 S. Ct. al 2140. 

The Cou1t in Hill found that the plaintiff was not cha llenging an agency 

decision; the plaintiff was cha llenging whether the SEC's ability to cond11ct an 

administrative proceed ing before its AL.ls was constitutional. The Cou1t went on 

to find that what occurred al the administrative proceeding and the SEC's 

conduct there was irrclc\·ant to this proceeding. ~ Free Entcrnrise, 561 U.S. at 

490 ('" But petit ioners object to the Boarcl"s existence, not to any of its auditing 

standards."); Duka, 20 15 WL 1943245, at *6; Gupta v. SEC, 796 F. Supp. 2d 503, 

513 (S.D.N.Y. July 11, 2011) (noting the plaintiff would s tate a constitutional 

claim "even if [plaintiff] were enti rely guilty of the charges made against him in 

the 01 P"). The same reasoning applies here. Acmrdingly, Pla int iffs' constitutional 

claims are wholly collateral to the admin istrative proceeding. 

3. Pla intiffs' Constitution al Claims Arc Outside the 
Agency's Elq>crtisc. 

The SEC claims that the SEC "'can bring its expe1tise to bear on Plaintiffs" 

claims," and the SEC is considering similar constitutional claims in other 

proceedings. Def. Br. , Dkt. No. [9] at 27. Despite the SEC's argument, the Court 

finds that Plaintiffs' Article II claims arc outside the agency's expc11ise. 
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Plaintiffs' constitutional claims are governed by Supreme Colll1 

j111isprudcncc, and "the statutory questions involved do not require technical 

considerations of agent')' policy." Free Ente rnrisc. 561 U.S. at 491 (alteration and 

inte rnal quotations omitted) (quoting .Johnson v. Robison, 415 U.S. 361, 373 

(1974)); sec also Thunder Basin, 510 U.S. at 215 ("[A]djudication of the 

cons titutionality of t.'Ongrcssional enactments has generally been thought beyond 

the jurisdiction of administrative agencies.") (quoting .Johnson , 415 U.S. at 368). 

These claims a rc not pait and parcel of an ordinary securities fra ud case, and 

the re is no evidence that (1) Plaintiffs' constitutional claims arc the typ e the SEC 

"ro utine ly cons iders," or (2) the agency's cxpc11isc can be "b rought to bear" on 

Plaintiffs' claims as they were in Elgi n. Elgi n, 132 S. Ct. at 2140. Determining 

whether SEC AL.Js a rc infer ior officers turns more on whethe r the AW's powers 

and duties fit within the Supreme Court's prior juris prudential s tandards for 

inferior officers and less on regulatory interpretation.~ llil.lill, 2015 WL 

1943245, at •7. 

The Cou1t finds that as to Lhis factor, Plaintiffs' constitutional claims are 

outside the SEC's cxpe1tisc, and that this Cou11 has subject matter jurisdiction. 

Therefore the Cou11 will now determine whethe r Plaintiffs a rc ent itled to a 

prc limina1y injunction on their A11icle II claims . 

B. Preliminary Injunction 

To obtain a p1-climina1) • injunction , Lhe mo\"ing pai1y mus t demonstrate: 
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(1) a substantial likelihood of success on the merits; (2) a substantial tlu-cat of 

ilTcparablc inj u1y if the injunction is not granted; (3) the threatened injmy to the 

mova nt outweighs Lhe damage to the opposing party; and (4) granting the 

injunction would not be adverse to the public inte rest. f our Seasons Hote ls & 

Rcso11s , B,V. v, Consorcio Ban·, S.A., 320 F.3d 1205, 1210 (11th Cir. 2003). "The 

preliminary injunction is an extraordina1y and drastic remedy not lo be granted 

unless the movant 'clearly carries Lhe burden of persuasion' as to the four 

p1-crcquisites." United States \",.Jefferson Cly., 720 F.2d 1511, 15 19 (11th Cir. 

1983) (quoting Canal Auth. v. Callaway, 489 F.2d 567, 573 (5Lh Cir. 1974)). The 

same factors apply to a temporary restrnin ing order. JJJgram ,-, Ault, 50 F.3d 898, 

900 (1 1th Cir. 1995). The Co11 11 will consider each factor in turn. 

1. Likelihood of S uccess on the Merits 

a. Venue8 

The SEC fi rst a rgues Lhat Plaintiffs cannot establish a likelihood of success 

on the merits as venue is imprnper. ~ Fed. R. Civ. P. 12(b)(3) (allowing 

improper venue as a dis missa l ground). Venue for a fede ral agency is determined 

by 28 U.S.C. 1391(e)(1). That provision provides in re levant part: 

8 The C01111 GRANTS the SEC's Motion for Sun·cply [16). While the Court finds 
thnt § 1391(c) applies to all venue determina tions by its vc1y terms and thus the 
SEC should like ly have addressed it in its Response,~ jnfm, the Colll1 is 
considering the SEC's Surr-cply in ruling on Lhis Motion si nce Plaintiffs' 
Complaint was arguably confusing in that it elected to cite some general \"Cnue 
provisions but not all.~ CmpL, Dkt. No. [1] 5 (citing 28 U.S.C. § 1391(b) but 
not § 1391(c)). 
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A civil action in which a defendant is an officer or employee of U1e 
United Sta tes or any agcnc.y thereof acting in his official capacity or 
under color of legal authority, or an agency of the United States, or 
the United States, may, except as 0U1erwisc provided by law, be 
brought in any judicial dis tr ict in which (A) a d efendant in the ac.1ion 
resides, (B) a substantial pa11 of the events or o missions giving 1isc 
to the claim occun-ed, or a substantial part of property that is the 
s ubject of the action is situated, or (C) the plaintiff resides if no real 
propc11y is involved in the action. 

28 U.S.C.A. § 1391(c)(1). In their Complaint, Plaintiffs alleged that "[v]cnuc is 

11ropcr in this distiict pursuant to 28 U.S.C. § 1391(b) and (c). Indeed, the SEC 

office s uing Plaintiffs is located in Fulton County, Ga." Cmpl., Dkt. No. [1] 5. 

·111c SEC argues that \'cnuc is improper because neither the Plai ntiffs nor the SEC 

reside in this district and a substantia l part of the e \·ents which give rise to this 

suit did not occur in this dis tii ct. ~ Defs . Rcs1>., Dkt. No. [9] at 28-33. 

As seen su11ra, venue for actions against federal defendants may be 

established where that defendant "resides." 28 U.S.C. § 1391(c)( 1)(A). Plaintiffs 

argue that , purs uant to§ 1391(c)(2), the SEC resides in this district because it is 

'"an entity with the capacity lo s ue and be s ued in its common name under 

ap)llicablc law" that is subject lo personal jurisdiction here. § 1391(c) provides, 

(c) Rcsidcncy.-For all venue purposes-

( 1) a natural person, including an alien lawfully admitted for 
permanent residence in the United Sta tes, shall be deemed lo reside 
in the judicial district in which that person is domiciled; 

(2) a11 e11tity with the capacity to sue a11d be s ued in its common 
na me under applicable law, whether or not i11co1·po1·ated, shall be 
deemed to reside, if a defendant, in any judicial district in which 
such defe11da11t is s ubject to tire court's perso11a/jurisdictio11 with 
respect to the civil action in question and, if a plaintiff, only in the 
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judicial district in whicli it mainta ins its principal place of business; 
and 

(3) a defendant not resident in the Un ited States may be sued in any 
judicia l district, and the joinder of such a defendant shall be 
disregarded in dcte1mining where the action may be brought with 
respect to other defendants . 

28 U.S.C. § 1391(c) (em phasis added). 

Nol\\~thsta ndi ng the plain text of§ 1391(c), the SEC argues that (1) § 

1391(c) was intended to apply lo corporations, pa11ncrs hips, limited liability 

corporations, a nd labor unions-not federa l agencies-according to "a na tural 

reading of the full text of the s tatute'" and its legislative history; and (2) to read§ 

1391(c) otherwise would facilitate forum s hopping. Sec generally, Def. Surreply, 

Dkl. No. [16-1). 

To decide whether the SEC is •·an entity '~th the capacity to sue and be 

sued in its common name under applicable law," 28 U.S.C. § 1391(c)(2), the Colll1 

must employ the traditional tools of statuto1y construction. 

'"The fi rst rnlc in sta tuto1y construction is to determine whether the 
"la nguage at issue has a plain and unam biguous mea ni ng with regard 
lo Lhc particula r d ispu te.'" United States v. Fisher. 289 F.3d 1329, 
1337-38 (11th Cir. 2002), cc11, denied, 537 U.S. 11 12 (2003) (citation 
omitted). "[W]e must presume Umt Congress said what it meant and 
meant what it said." United States v. Steele, 147 F.3d 1316, 1318 (1 tth 
Cir. 1998) (en bane). "In mu· c ircuit, '[w)hcn the impo11 of the words 
Congress has used is clear ... we need not rcso11 to legislative 
hislo1y, and we certainly should nol do so to undermine the plain 
meaning o f the sta tuto1y language.'" United States " · Weaver, 275 
F.3d 1320, 1331 ( 11 th Cir. 2001), (quoting Harris v. Garner. 216 F.3d 
970, 976 (1 Ith Cir. 2000) (en bane)), cert. clcniccl. 536 U.S. 961, 122 
S. Ct. 2666 (2002). If "U1e statutory language is not entirely 
transpare nt," we employ traditional canons of construction before 
"rcvc11ing to legis lative histo1y ... [to] assist [us] in determin ing the 
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meaning of a pa11icular statutory provision by focusing on the 
broader , statuto1y context." CBS Inc. v. PrimcTimc 24 .Joint Ventu re, 
245 F.3d 1217, 1225 (11th Cir. 2001). "[C]ou11s may reach results 
inconsistent with the pla in meaning of a statute [only] 'if giving the 
words of a statute their plain and ordina1y meaning produces a 
result that is not just unwise but is clea rly absurd.'·· il!. at 1228 
(citat ion omitted ). "If the statuto1y language is ambiguous, however, 
co1111s may examine extrins ic materials, including legis lative his to1y, 
to determine Congressional intent." Fed . Reserve Bank of AtlanW v. 
Thomas. 220 F.3d 1235, 1239 (11th Cir. 2000). 

Shatz v. City of Plantation. Fla., 344 F.3d 1161, 1167 (11th Cir. 2003). 

The Cou11 finds that U1c SEC's position is foreclosed by the plain and 

ordinal)' meaning of the , ·cnuc statute.§ 1391(c) applies to residcnc.·y 

determinations "[f]or all \'Cnue purposes." (emphasis added). Congress could not 

ha\'C been clearer. The SEC docs not appear to d is pute that it is ''an entity "ith 

the capacity to sue and be sued in its common name under applicable law" hut 

rather claims that Congress did not intend for federal agencies to be included in 

that defi nition as it is not "natural" for federal agencies to be included alongside 

corporat ions and the like. Def. Surrcply, Dkt. No. [16-1) at 3-6. But the Cou11 is 

required to apply the law as Congress drafted it. By its explicit terms,§ 1391 (c) 

applies to the SEC as a ''an entity with the capacity to sue and be sued in it s 

common name under applicable law" and sets the SEC's residency "in any judicial 

d istrict in which [it] is subject to the cou11's personal jurisdiction .... "il!. 

·n1e Court also docs not agree "ith the SEC that Plaintiffs' reading of§ 

1391(c)(2) makes§ 1391(c)(1)(B) superfluous. First, the SEC admits that there arc 

"exceptions," albeit rare ones, in whicl1 federal agencies would not be subject to 
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nationwide personal jurisdiction. Def. Surreply, Dkt. No. [16-1) at 6; see also 

Jknnhlic of Pan, v, BCCl Holdings CLux.l S.A.. 119 F.3d 935, 945-48 (11th Cir. 

1997) (applying the 5th Amendment as a check on nationwide service of process). 

By the SEC's own admission, then, the provisions would not be superfluous for 

federal agencies. Second,§ 1391(e)(1) applies to both federal agencies and 

individual federal defendants. Therefore, to the extent personal jurisdiction and§ 

1391(c)( 1)(B) arc cocx1cns ivc for most federal agencies, that docs not deem§ 

1391(c)( 1)(B) superfluous. If, for insta nc.'C, an individual federal defendant who 

resides in Atlanta, Georgia was sued,§ 1391(e)(1)(B) could provide a distinct 

ground fo r \'Cnuc if the undcrl);ng c,·cnt whicl1 lcd to the suit occurred in 

California. 

Third, even to the extent Plaintiffs' reading would cause su rplusagc, 

"[s]urplusagc docs not always produc.'C ambiguity and our preference for avoiding 

surplusage constructions is not absolute.'' La mie v. U.S. Tr., 540 U.S. 526, 536, 

(2004). The Supreme Cou11 has made clear that where Lhc plain meani ng of the 

statute produces the surplusage, it is to be preferred over a construction which 

creates a mbiguity, as the plain construction best respects the "words of 

Congress.'' .!.rl.. (''Where thc1'C arc two ways to read the text-either attorney is 

surplusagc, in which case the text is plain; or attorney is nonsurplusagc (i.e., it 

refers to an ambiguous component in § 33o(a)(1)), in which case the text is 

ambiguous-applying the rule against st1111lusage is, absent other indications, 

inappropriate. We shou ld prefer the 1>lai n mean ing sinc.'C that approacl1 respects 
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the words of Congress."). Because (1) § 1391(c) applies by its plain te rms .. [f]or all 

,·cnuc purposes, .. and (2) reading fed eral agencies out of§ 1391(c)(2) would 

eliminate a ny statuto1y de finition of a n age ncy's reside nce for § 1391(e)(1) 

purposes, the Court finds that even to the ext e nt Plaintiffs ' reading crea tes 

surplus.1gc, that reading is the correct one under !.ilm..i.!:.-

Bcc.n1sc the Court finds the plain and ordina1y mcaninJ; dictates Plaintiffs' 

reading is correct, the Cou1t declines lo cons ider the SEC's legis lative histo1y o r 

policy-based ilrgumcnts pursuant lo the canons of s tatulmy cons truction. 

Weaver. 275 F.3d at 1331 ('' In our circuit, the re is only one recognized exception 

to the plain meaning rule-absurdity of results . .. ) (citation omitted). The Cou1t 

!incl~ that Plainti ffs' have shown a like lihood of s uccess o n the me tits that the 

SEC resides in this district pursuant to§§ 1391(c) and 139 1(c)( 1)(A).9 

b. Article II Cla ims 

Plaintiffs move this Court to enjo in their administrative proceeding based 

on the ir argument that the ALJ's appointment vio liltes the Appointments Cliluse 

of Article 11 because he was not a ppointed by the President, a court of law, or il 

depa1tmcnl head. Whether the Appointments Clause is violated depends o n 

whethe r an AL..J is a n inferior officer who would trigge r these consti tutional 

protections. fu:g U.S. Const. a1t. II § 2, cl. 2 ; Freytag''· Comm'r of Inte rnal 

9 Because this Comt finds Plaintiffs have shown a likelihood of s uccess on the 
mctits that the SEC resides in this distticl, the Comt declines to decide whe ther § 
1391(c)( 1)(B) is met- that is, whether a substantia l part of the events giving 1i sc 
to this action occurred in this district. 
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Revenue, 501 U.S. 868, 880 (1991); Free Ente rptisc. 561 U.S. al 484, 506. 

There fore, the Court will consider this threshold issue firs t. 

L lnfctior Officer 

The issue of whethe r the SEC AL..J is an infe rior officer o r e mployee for 

puqJOses of the Appointme nts Clause de pe nds on the a uthority he has in 

conducting admi nistra tive proceedings. The Appointments Clause of Article 11 of 

the Constitu tion provides: 

[The Preside nt] sha ll nominate, a nd by a nd with the Advice and 
Consent of the Senate, shall appoint Ambassadors, othe r public 
Ministers a nd Cons uls, Judges of the s upre me Cou1t , a nd a ll o ther 
Officers of the United States, whose Appointments arc not herein 
othemisc provided for, and whicl1 shall be established by Law: but 
the Congress may by Law vest the Appointme nt of such infe rior 
Officers, as they think proper, in the President a lo ne, in the Courts of 
Law, o r in the Heads of Departments . 

U.S. Const. art. II ,§ 2, c l. 2. The Appointments Clause thus creates two classes of 

officers: principal offi cers, who arc selected by the Preside nt with the advice and 

consen t oft he Senate, and infe1ior officers, whom "Congress may allow to be 

a ppointed by the President a lone, by the heads of dc paitmcnts, or by the 

.Judicimy ." Buckley v. Valeo, 424 U.S. 1, 132 (1976). The Appointments Clause 

applies to all agency officers including those whose functions arc .. predominately 

quas ijudicia l and quasilcgislative" and regardless of whe the r the agency officers 

arc "independent of the Executive in their day-to-day operations." .W., a l 133 

(quoting Hum phrey's Executor v. United S ta les, 295 U.S. 602, 625-26 (1935)). 

32 



Case 1:15-cv-02512-LMM Document 23 Filed 11/17/15 Page 33 of 45 

"[A]ny appointee exercis ing s ignificant authority pursuant to the laws of 

the United States is an 'Office r of the United States,' and must, there fore , be 

appointed in the manner IJrcscribed by§ 2 , cl. 2, of[Art icle II]." Freytag, 501 U.S. 

at 881 (quoting Bllcklev, 424 U.S. at 126) (alteration in the 01iginal). By way of 

example, the Supreme ··court has held that district-00\1 11 clerks, thollsands of 

clerks with in the Trcasmy and Interior Depai1ments, an assistant su rgeon, a 

cadet-engineer, e lection monitors, federal mars hals, milita1y judges, Al1iclc l 

[Tax Court special trial] judges, and the general cou nsel for the Transp011at ion 

Dcpa11ment a rc infc1ior officers." Kent Barnett, Rcsoh•ing the Al.I Ollandary, 66 

Vand. L. Rev. 797, 8 12 (2013) (citing Free Enterp..i.:ifil:, 561 U.S. at 540 (Breyer, J., 

dissenting) (citing cases)). 

Plainti ffs claim that SEC AL.Js arc inferior officers because they exercise 

;.significant authority pursllant to the laws of the Unites States" while the SEC 

contends AL.Js are "mere employees" based upon Congress's trc<1 tmcnt of them 

and the fact that they cannot issue final orders, cannot grant "certain injunctive 

re lief," <1nd do not have contempt power , •o in ter alia. The Court fi nds that based 

upon the Supreme Cou11's holding in Freytag, SEC AL.Js are infe1ior officers . ~ 

M;Q Duka, 2015 WL 1943245, a t *8 ("The Supreme Cou rt's decision in Frevtag v. 

io AL.Js can find individuals in contempt, but cannot orde r fines or imprisonment 
as a possible s<1nction. ~ 17 C.F. R. § 201.180 (noting <1 11 ALJ can punish 
"[c]ontemptuous conduct" by excluding someone from a healing or pre\"enting 
them from represe nting another du1ing the proceeding); Def. Br., Dkt. No. [9] at 
40 (stating "SEC Al.ls' power to punish contemptuous conduct is limited and 
docs not include any ability to impose fines or im1Jrison ment. "). 
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Commissioner, 501 U.S. 868 (1991), which held that a Specia l Trial Judge of the 

Tax Court was an ' inferior officer' under Al1icle ll, would appear to suppo11 the 

conc lusion that SEC ALJs arc also in ferior officers ."). 

In Frevtag, the Supreme Cou11 was asked to decide whethe r s pecial trial 

judges ("STJ") in the Tax Co1111 were infe rior office rs under A11iclc IL 501 U.S. at 

880. The Government argllcd, much as the SEC d ocs here, that STJs do "no more 

than assist the Tax Cou11 judge in taking the evidence and preparing the 

proposed findings and opinion ," id., and they "lack autho1ity to enter a fina l 

decision." Id. a t 881; sec also Def. Br., Dkt. No. [9] at 34-40 (arguing that SEC 

ALls a re not inferior officers bee.a use they cannot enter final orders and are 

subject to the SEC's "'plcna1y authority"). The Supreme Court rejected that 

a rgument , stating that the Government's argument 

ignores the s ignificance of the duties and discre tion tha t special tria l 
judges possess. The of1icc of s pecial trial judge is "establis hed by 
Law," Al1. II , § 2, cl. 2, and the duties, sa lary, and means of 
appoin tment for that office are specified by s tatute. Sec Burnap v. 
United States, 252 U.S. 512, 516- 5 17 (1920); United States v. 
Germaine, 99 U.S. 508, 511- 512 (1879). These characteris tics 
distinguish specia l trial judges from special maste rs, who arc hired 
by Article 111 courts on a temporary, episodic bas is, whose positions 
are not established by law, and whose duties and functions arc not 
delineated in a statute. Fu1thermorc, s pecial trial judges perform 
more than ministerial tasks. They ta ke testimony, conduct trials, rule 
on the admissibility of evidence, and have the power to enforce 
compliance with discover)' orders. l n the course of can y ing out these 
important functions, the s pecial trial judges exercise s ignificant 
discretion. 

lli.Yl..i!g, 501 U.S. a t 881-82. 
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The Court finds that like the STJ s in .E.!:m1i!g, SEC ALls exercise 

··significant authority." The office of an SEC ALJ is established by law, and the 

"duties, salary, and means of appointment for that office are specified by s tatute." 

kl...; ~ supra (setting out the AL.I system, to include the establishment of AL.ls 

and their duties, salaiy, and means of ap pointment). AL.Js arc permanent 

employees-unlike special masters-and they take testimony, conduct tiial, rule 

on the admissibility of e'idcncc, <md can issue sanctions, up to and inch1ding 

excluding people (including attorneys) from heaiings and ente1;ng default. 17 

C. F.R. §!i 200.14 (powers); 201.180 (sanctions). 

Relying on Lamlty v. Federal Deposit lnsurnncc Corp,, 204 F.3d 1125 (D.C. 

Cir. :woo), the SEC argues that unlike the ST.ls who were inferior officers in 

Freytag, SEC AL.Js do not have contempt power and cannot issue final orders," as 

the ST.Js could in limited circumstanc.'CS. In l.iJ.ill!Jy, the D.C. Circuit considered 

whether FDIC AL.ls were inferior officers. The D.C. Circuit found FDIC AL.l s, like 

tl1c ST.ls, were established by law; their duties, salaiy, and means of appointment 

were specified hy statute; and they conduct trials, take testimony, rule on 

11 Plaintiffs argue that SEC AL.J's can issue final orders because if the respondent 
docs not pet ition the SEC to review the AL.J's initial order and the SEC docs not 
decide to review the matter on its own, the action of the ALJ will be "deemed tl1e 
action of the Commission. '" 15 U.S.C. § 7&l-1(c); lli Pis. Mot., Dk1. No. (2-1] at 
19-20 & n.6. The SEC argues that the SEC retains plenary authority over AL.ls 
and the regulations make clear that only when the SEC itself issues an order docs 
the decision become final. Def. Br., Dkt. No. [9] at 36-37 (citing 17 C. P.R. § 
201.36o(d)(2)). This Court agrees with the SEC. Because the regulations specify 
that the SEC itself must issue the final order essentially "confinning'" the initial 
orde r, the Court finds that SEC AL.ls do not have final order authority. 
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evidence admiss ibility, and enforce discovery compliance. 204 P.3d at 1133-34. 

And it recognized that .EJ.:l:xIBg found that those powers constituted the exercise 

of "significant discretio n ... a magic phrase under the Buckley test." kl... a t 1134 

(internal citation omitted). 

Despite the s imilarities of the STJs and the FDIC AL.Js, the .!d1.lli!ry court 

appl ied~ to hold that whether the entity had the authoiity to re nder a final 

decision was a dispositivc factor. According to the D.C. Circuit, f.r£v1ng "noted 

that [(1)] STJs have the authority lo render thejina/ decision of the Tax Court in 

declaratory judg ment proceedings and in certain small-amount tax cases," and 

(2) the "Tax Couri was required to defer to the ST.J's fac tual and credibility 

findings unless they were clearly erroneous : · Land1v, 204 P.3d at 1133 (emphasis 

in otiginal). While recognizing that the E!:ID1ilg couti "introduced mention of the 

ST J 's power to render final decis ions with something of a shrug," .l.ilfil!..ry held 

that PDIC AL.J's were not inferior officers because did not have the "power of 

final decision in ceria in classes of cases." ld.. at t 134. 

The concurrence rejected the major ity's reasoning, finding that Freytag 

'"cannot be dis tinguished" because "[t]herc arc no relevant differences between 

the ALJ in this case and the [STJ] in fu.ylltg.'' kl... at 1140, 1141. After fi rs t 

explaining that the Supreme Court atiually found the Tax Court's deference to 

the ST J's credibility findings was irrcle,w1t to its analysis," the concurrence 

" The Supreme Conti stated that Tax Couti Rule 183, which established the 
defe rential s tandard, was '"not relevant to [its] grant of cetiiorari," and noted that 
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slated that the majolity's "firs t distinction of Frevtag is thus no distinction at all." 

ill at t t42. The concurrence also noted that the majority 's holding in 1illli:!.ry 

(which ultimately relied on the FDIC AW's lack offinal order aut hority) was 

based on an alternative holding from Freytag as the Supreme Cou1t had already 

determined the ST.Js were infer ior officers before it analyzed the fina l order 

authority issue.1illli!J:y, 204 F.3d at 1142. 

The La nchy decision is also not persuasive as FDIC ALls differ from SEC 

ALls in that their decisions arc purely recommendaiy under the APA. The APA 

requires agencies to decide whether their ALls will issue "initial decisions" or 

"rccommendary decisions." Initial decisions may become fina l ''without fu1ther 

proceedings unless there is an appeal to, or review on motion of, the agency 

with in lime provided by rule," while rccommcnda1y decisions a lways require 

further agency action. 5 U.S.C. § 557(b). FDIC ALls issue recommcndal)' 

decisions, whereas SEC ALls issue in itial decisions. On this ground alone, FDIC 

ALJs arc different from SEC ALls. 

The Cou1t concludes that the Supreme Cou1t in Freytag found that the 

STJs powers-which are nearly identical to the SEC ALls here- were 

independently sufficient to find that STJs were inferior office rs. Sec also Butz v. 

Economou, 438 U.S. 478 , 513 (1978) ("There can be little doubt that the role of 

the .. . administrative law judge ... is' fu nctionally comparable' lo that of a 

it would say no more about the rule than to say that the STJ did not ha\·c final 
authority lo decide Petitioner's case. Freytag, 501 U.S. at 874 n.3; see also 
Landry, 204 F.3d at 1142 (Randolph, J ., concuning). 
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judge. His powers arc often, if not generally, comparable to those of a trial judge: 

He may issue subpoenas, rule on proffers of evidence, regulate the course of the 

heari ng, and make or recommend decis ions."); sec also Freytag, 50 1 U.S. al 9rn 

(Scalia, J ., concmTing in part and concurring in j udgment, joined by O'Connor, 

Kennedy, & Souter, J J .) (finding that all AWs arc "executive officers"); Edmond 

\'. United States. 520 U.S. 651, 663 (1997) ("[\o'l]e think it evident that 'infe lior 

officers' arc officers whose work is directed and supervised at some level by 

others who were appointed by Presidential nomination with the advice and 

consent of the Senate."). Only after it concluded STJs were infer ior officers did 

~address the STJ 's ability lo issue a fina l order; the ST J's limited authority 

to issue final orders was only an additional reason, not the reason. Therefore, the 

Court fi nds that Freytag mandates a finding that the SEC ALls exercise 

"significant authority" and are thus infe rior officers. 

At the G.!:;ix hearing, the SEC argued Freylag's finding that ST.J's limited 

fina l order autholity suppo1ted their infe1ior officer slat us was not an alternative 

holding but a "complimentary" one. The SEC also staled the Supreme Cou1i's 

finding that the ST J s had final order autho1ity was the "most critical part" of the 

Freytag decision. The Cou1t finds that unders tanding is based on a misreading of' 

Frevtag. First, the Supreme Comt explicitly rejected the Government's argument 

in Freytag that "special tlinl juclges may be deemed employees in subsection 

(b)(4) cases because they lack autholity to enter a fina l decision." Freytag, 501 

U.S. at 88 1. Second, the Supreme Court only d iscussed the STJs limited fina l 
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order authority as being an additional reason fo r their inferior officer status. Id. 

at 882 ("Eue11 if the duties of special t1ial judges under subsection (b)(4) were not 

as s ignificant as we and the two cou rts have found them to be, ou r conclus io n 

would be unchanged.") (emphasis added). It was only after the Supreme Cou1t 

found ST.Js were infe rior officers that it discussed their limited final order 

authority as heing another ground for infc1ior officer status. 

The Court also docs not find persuash·e the SEC's a rgument that SEC ALls 

arc not infciior officers because they cannot issue ''certain injunctive relief' as 

c.'Otild the Special Trial Judges in Frevtag. Def. Br., Dkt. No. [9] a t 40. It is 

undisputed that the SEC Commissionel's themscl\'es-who arc indisputably 

officers of the United Stales-cannot issue injunctive relief without going to the 

district cotnt. Thus, the Cou1t finds this a distinction without consequenc.'C. 

The SEC also argues that this Court should defer to Congress's apparent 

determination that AWs arc inferior officers. In the SEC's view, Congress is 

presumed to know about the Appointments Clause, and it decided lo have AWs 

appointed through OPM and subject to the civil service system; thus, Congress 

intended for AWs to be employees according to the SEC.~ Def. Br. [9] at 41-45. 

But "[t]hc Appointments Clause pre\'cnls Congress from dispensing power too 

freely; it limits the universe of eligible recipients of the power lo appoint." 

Frc\tag, 501 U.S. at 880. Even if the SEC is correct that Congress determined that 

AWs arc inferior officers, Cong1'CSs may not "decide" an AW is an employee, but 

39 

Case 1:15-cv-02512-LMM Document 23 Filed 11117/15 Page 40 or 45 

then give him the powers of an inferior officer; that would defeat the scparation

of-powcrs protections the Clause was enacted to protect. 

In response to the SEC's argument that classifying AWs as civil servants 

in forms their constitut ional status, the Cou1t notes that competitive civil service 

by its terms also includes officers within its auspices. "Competitive [civil] service" 

includes with limited exceptions "all c ivil service positions in the execut ive 

branch," 5 U.S.C. § 2102, and "officers" arc specifically included within 

compctili\'C scl'\·icc. s U.S.C. § 2104. Thus, under the SEC's reasoning, all officers 

arc now mere employees by virtue of Congress's placement of them in civil 

service. Such an argument cannot be accepted. 

As well, the SEC arg ues that ''Congress envisioned that a n AW's 'initial 

decision' would be 'ad,•isol)' in nature' and would merely 'sharpen[] _ .. the issues 

fo r subsequent proceedings ... Def. Br., Dkt. No. [9] a t 36 (citing Attorney 

General's Manual on the Administrali\'c Proccd111'C Act (" Manual"), 

http://archive.law.fsu.edu/ librmy/ad min/ 1947vii.html, at 83-84 (1947)). But in 

reading the Manual, the Cou11 finds the SEC h;is taken the Attorney General's 

statement out of context . With regard to AWs ''sharpening" "the issues fo r 

subsequent proceedings,'· the Attorney General was discussing cases in which the 

credibility of witnesses was not material or where the AW who drafted the 

opinion was not the healing officer. Manual, at 83-84 (-1-Iowc\'Cf, in cases where 

the credibility o f witnesses is not a mate1ial factor, or cases where the 

recommended or initial decision is made by an officer other than the one who 
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heard the e\idence, the function of such decis ion \\ill be, rather, the 

sharpening of the issues for subsequent proceedings.") (emphasis 

added). The Manual also refers to AWs as ··subordina te officers" consistent with 

lhcir status as inferior officers. Id. The Court finds the SEC's a rguments 

unavailing; the SEC AWs arc inferior office rs. 

2. Appointments Clause Violat ion 

Because SEC AWs arc infe rior office rs, the Court finds Plaintiffs have 

establ ished a likelihood of s uccess on lhe mciits o f their Appointments Clause 

claim. Infe rior officers must be appointed by the Pres ident, department heads, or 

courts of law. U.S. Const. art . 11 § 2, cl. 2. Olhen,isc, lheir appointment viola tes 

lhc Appointments Clause. 

The SEC concedes that Plaintiffs' AW, AW Grimes, was not appointed by 

an SEC Commissioner. SEC Br., Dkt. No. (2-5) :it 3; sre a lso Free Enterprise , 561 

U.S. at 5 11-512 ( finding that the SEC Commissioners jointly cons titute the "head .. 

oft he SEC for appointment puqioses). The SEC AL.J was not appointed by the 

President , a dcpaitment head, or the Judiciaiy . Because he was not appropriate ly 

appointed pursuant to Article II , his appointment is likely unconstitutional in 

\iolation of the Appointments Clause. 

4. Remaining Pre liminary Injunction Factors 

The Court finds that Plaintiffs hm·c a lso satisfied the remaining 

preliminary injunction factors . First, Plaintiffs will be irreparably ha1111cd if this 

injunction docs not issue because if the SEC is not enjoined, Plaintiffs will be 
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subject to an unconstitutional administrative proceeding, and they would not be 

able to recover moneta ry damages for th is harm because the SEC has sovereign 

immunity. ~ Odehrecht Cons tr .. Inc. v. Sec'y. Fla. Dcp't ofTlilns p. , 715 F.3d 

1268, 1289 (1 tth Cir. 20 13) ("In the context of preliminary injunctions, numerous 

cou rts have held that the inability to recover moncta1y d amages because of 

sovere ign immunity renders the harm suffe red i1Teparable.") (collecting cases); 

sec a lso Cunningham v. Ad ams, 8 08 F.2d 8 15, 8 21 ( 1 llh Cir. 1987) ("An inju1y is 

"irreparable' only if it cannot be undo ne through moneta ry remedies."). If the 

admin is tra tive proceeding is not enjoined, Plainti ffs" requested relief here would 

a lso become moot as the Court of Appeals would not be able to enjoin a 

proceeding which has a lready occurred. ~ s upra at 15, 18-20 (expla ining 

Plaintiffs' harm). 

Second , the Court finds tha t the public interest and the balance of equities 

arc in Plaintiffs' favor. The public has an interest in assuring that citizens arc not 

subject to unconstitutional trea tment by the Government, and there is no 

C\'idence the SEC would be prejudiced by a brief de lay to a llow this Court to fully 

address Plaintiffs' cl:iims. The SEC claims that the public interest weighs in its 

favor because "[t)he injunction sought would allow the collateral proceeding in 

this Cou1t to interfe re with lhe Commiss ion's enfo rcement efforts and result in 

the type of delay tha t Cong ress sought to avoid by expanding the SEC's authoiity 

to use administrative proceedings." Def. Br., Dkt. No. (9) at 48. But the Court 

docs not find that it is ever in the public inte rest fo r the Cons titut ion to be 
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violated. The Supreme Com1 has held that the Appointments Clause "not only 

gua rds agains t [separation-of-powers) encroachment but also preserves another 

aspect of the Constitution's structural integrity by preventing the diffusion of the 

appoi ntment po\\"er." fu.y:illg, 501 U.S. al 878. Both are impo11anl lo the public 

interest. The Co1111 fort her notes that the SEC is not fo reclosed from pursuing 

Plaintiff in federal court or in an administrative proceeding before an SEC 

Commissioner, and thus any small harm which it might face could be easily cured 

by the SEC itse lf. 

III. Conclusion 

Because the Court finds Plaintiffs have proved a subs tantial likelihood of 

success on the merits of their claim that the SEC has violated the Appointments 

Clause as well as the other factors neccssa1y for the grant of a prclimina1y 

injunction, the Comi finds a prcliminmy injunction is appropiiatc to enjoin the 

SEC adminis trath·e proceeding and to a llo\\" the Com1 sufficient time to cons ider 

this matter on the merits. 

The Cou1i notes that this conclusion may seem unduly technical, as the 

ALJ's appointment could easily be cured by having the SEC Commissioners issue 

an appointment or preside over the matter themselves. Howe,·er, the Supreme 

Cou1i has stressed that the Appointments Clause guards Congressional 

encroachment on the Executive and "preserves .. . the Constitution's structural 

integrity by pre,·enting the diffusion of appointment power. " Frevtag, 501 U.S. at 

878. This issue is "neither frivolous nor dis ingenuous." ld. al 879_ The Al1icle II 
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Appointments Clause is contained in the text of the Co nstitution and is an 

impo11ant part of the Constitution's separation of powers framework. 

In addition, the Appointments Clause may not be waived, nut even by the 

Executive. ld. at 880 ('"Neither Congress nor the Executive can agree to waive this 

structural protection."). As this likely Appointment Clause violation "'goes to the 

validity of the [administrative] proceeding that is the basis fo r this litigation," id. 

at 879, it is hereby ORDERED that Defendant, the Sccu1ities and Exchange 

Commission, is preliminadly enjoined from conducting the administrative 

proceeding brought against Plaint iffs, captioned In the Matter of Iron ridge 

Global Pa11ncrs. LLC. lronridJ!e Global IV. Ltd., Administrative Proceeding File 

No. 3-16649 (J u ne 23, 2015), including the hearing schedu led fo r December 7, 

2015, before an Administrative Law Judge who has not been appointed by the 

head of the Depa11menl. This order shall remai n in effect until it is fm1hcr 

modified by th is Court or until resolutio n of Pla intiffs' claim for permanent 

injunctive relief, whichever comes fi rst. 

The parties arc DIRECI"ED to confer on a timetable for conducting 

discove1y and b1iefing the remaining issues. The pa11ies arc then DIRECTED to 

submit by NO\·ember 23, 2015, a consent scheduling order to the Cou11 fo r 

consideration and a motion to stay this proceedi ng pending appeal, if applicable. 

If the pa11ics arc unable to agree to the terms of a scheduling order, the pai1ics 

can submit their alternative submissions. 
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The SEC's Motion for Surreply [16] is GRANTED, nunc pro tune. The 

Clerk is DIR.ECrED to file the SEC's Proposed Surreply [16-1] on the docket. 

IT IS SO ORDERED this 17th day of November, 2015. 

LEIGH MARTIN Mi\ Y 
UNITED STATES DISTR ICT JUD 
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