


































































































In its initial bric( Applicant Securities Industry and Financial Markets Association 

("SJFMA") explained that the applications in Admin. Proc. File Nos. 3-15350 and 3-15351 can 

be resolved through straightforward proceedings to determine whether the fees imposed by the 

rule changes challenged in these actions limit access to the services of various exchanges in a 

manner inconsistent with the Securities Exchange Act of 1934 (the "Act") and applicable regula­

tions. Although the exchanges that submitted briefs (collectively, the "Exchanges") 1 generally 

agree with SIFMA on the procedures to be followed, they contend that the Commission should 

(I) impose threshold barriers to review that have no basis in-and in fact conflict 1,vith-1he AcL 

and (2) apply a standard of review created out of whole cloth. These contentions are merit less. 

I. 	 There Is No Threshold Barrier To Deciding Whether The Fee Rule Changes Com­
ply With The Act And Applicable Regulations. 

As SIFMA explained, the rule changes at issue in these proceedings arc subject to cha!-

Jenge under § 19( d) of the Act because they limit access to market data by requiring payment of 

unreasonable fees as a precondition to access, and§§ l 9(d) and (t) require the Commission to set 

aside those limitations unless it finds that the fees are consistent with all applicable statutory and 

regulatory requirements, including the requirement that they be "fair and reasonable.'. SIFMA 

Br. 5-7: see 15 U.S.C. §§ 78k-l(c)(l)(C), 78s(d), (f). The Exchanges attempt to insulate them­

selves from this review by arguing that ( 1) their fee rule changes are unreviewable under § 19( d) 

because they are not "denials of access"; (2) SIFMA lacks standing to challenge the fee rule 

changes because it is not a "person aggrieved" by these actions: and (3) SIF.fv1A's applications 

arc untimely. NYSE Br. 1-8; Nasdaq Br. 6-14. These arguments arc inconsistent 1,vith the Act 

and \Vould require the Commission to contravene commitments it made to the D.C. Circuit. 

1 New York Stock Exchange LLC, NYSE Arca, Inc., and NYSE MKT LLC (collectively, 
'·NYSE") submitted a brief in Nos. 3-15350 and 3-15351 ("NYSE Br."). The Nasdaq Stock 
Market LLC. NASDAQ OMX PHLX LLC. and EDGX Exchange, Inc. (collectively, '·Nasdaq") 
submitted a brief in No. 3-15351 ("Nasdaq Br."). 
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essentially a private hearing ... !111hc \funcr of .\.un-ugumcn Cupiwl ( 'orp i.:'! lli.. Rel. :\o. :264. 

~·\d1T1in. Proc. ~Jo. 3-65JC)~ ~n *2 \()ct. -L 1985). 

,\s an alternative tu the L'<changcs· l'rnpuscd Ordcr-~\\hich would turn this proceeding 

into one conducted primarily 011 an :1norne;is" eyes only hasis---·SIFMA has enclosed a proposed 

protecti \'e order that properly haianc<:s bet\\ ecn the bcnell ts \) rdisc lo sure and the potential harm. 

See Exhibit A. Lnder Sil .\li\"s Prnp\hed Order. 'Sil \L\ \\Ouid be permitted to disclose 

confidential documents only tu a limitcd group of individuals who are members of its Market 

Data Subcommittee. only in their capacity as 111e111hers or the Subcommittee. and only to the 

extent necessary to assist counsel in preparation !'or the hearing. SIF!vf/\ "s Proposed Order•; 9(e). 

SIFMA \NOuld also be permitted to disclose to particular members any documents or portions of 

documents that describe the communications or actions of those SIFMA members. Id.~ 9(h). 

Second, to prevent the Exchanges i'rom continuing lo designate non-confidential material as 

highly confidential. SIFMA ·s Proposed Order would narrov> the definition of "Highly 

Confidential, .. id. ~i 1 (b). and prohibit blanket designations of documents or categories of 

documents. id. ~f 5. Jn all other respects. the parties· proposed orders are virtually identical. 1 

PROCEDURAL B:\CKGROU.\1D 

On December 9. 2014. the Chict'1\I.J set SlFM!\'s request for a subpoena for a 

prehearing conference on December 18. and ordered SI FMA to ""be prepared to explain ... what 

protective order they propose if the Exchanges support a position that the in fixmation [requested 

by the subpoenas] is proprietary." Order for Prehearing Conference on Subpoenas. Rel. No. 

2110. Adm in. Proc. 3-15350 (Dec. 9, 2014 ). SIF.\1A circulated a dratt protective order to the 

Exchanges on December 16. 2014. The Exchanges indicated that they \Vould provide revisions to 

1 i\ red-line document comparing SI f"M/\ 's Proposl?d Order wi1h the Exchanges' Proposed Order is attached as 
Exhibit B. 

















COi\CU SIO\i 

entry o t' a protccti ve order be denied. and that Sr F\l. \ · s enclosed protecti n: order be entered. 

pursuant to Rule 322. 

Dated: February 9. 20 l 5 Respecri'ul ly suhmi ttecl. 

S!Dl LY ;\LST!N LLP 

Michael D. \Varden 

HL Rogers 

Eric D. \ki\rthur 

LO\vc!l J. Schiller 

150 I K Street. N. \V. 

\Vashington. D.C. 20005 

(202) 736-8000 

m warden@sidlcy.com 

W. I lardy Calicott 

555 California Street 

San Francisco. CA 94104 

(415) 772- 7402 

('oz111.1r!/jor SIF.\!A 
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L:\'ITED STATES OF AiVIERIC\ 
before the 


SECLRITIES .\.'\D EXCHA:\GE CO\I\IISSIO\ 


Jn lhe \lancr of the Application of: 

SECURITIES C\DUSTRY 1\ND FINANCIAL 

\li\RKETS ASSOCIArION 

for Re' icw of Actions Taken by 
Self-Regulatory Organizations 

Adrnin. Proc. Fik \io. 3-15350 

The I lonorabk Brenda P. \'f unav. 

Chief J\Jministrativc Law Judge 

CERTIFICATE OF SERVICE 

I hereby certify that un February 9. 2015. I caused a copy or the 13ricf or The Sccuri tics 

Industry And Financial Markets Association Jn Opposition To Nasdaq Stock :Vlarkct LI .C And 

NYSE Arca Motion For Entry Of A Protective Order to be served on the parties listed belo\v via 

1-irst Class Mail. Service was accomplished via First Class Mail because ur the large service list. 

Brent J. Fields 

Secretary 

U.S. Securities and Exchange Commission 

l 00 F Street, "J.E. 

Washington, D.C. 20549 

( 1·io lwnd delivery) 

Douglas \V. Henkin 

Seth T. Taube 

Joseph Perry 

Patrick l\larecki 
Baker liotts I.LP 

30 Rockefeller Plaza 

\"cw York. NY l 0112 

Daniel G. Swanson 

Eugene Scalia 

Joshua Lipton 
Amir C. Tayrani 

Thomas '.'v1. Johnson, Jr. 

Gibson, Dunn & Crutcher LLP 
1050 Connecticut i\venw.:. N.\V. 

Washington, D.C. 20036 

Stephen D. Susman 

Jacob W. I3uchdahl 

Susman Godfrey LLP 

560 Lexington Avenue. 

15th Floor 

New York. NY I 0022 



D<ncd: l·cbruary 9. 2Ui5 
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Published on The :Votion (http://www.thenation.com) 

How Bloomberg Does Business 
A ram Roston i F cbruary I 0. 20 I I 

Research supporrfhr this arricle i1·as provided by the Investigative Fund at The Natio11 lnsrir11re. 

Last July. a group called the Coalition for Competition in Media wrote a letter to two key House 
subcommittee chairs on Capitol HilL pleading for help in stopping the then-pending $30 billion 
rnegamerger of' Comcast and NBC Universal. The group identified itself as .. a coalition of public interest 
organizations, unions. small and minority media companies and independent programrners... and said the 
merger was ··fundarnentally threatening to the public interest." That may well have been a sound 
contention. and any reader 111 ight have thought the letter-part of an extensive PR and lobbying 
campaign-was distributed by a grassroots consumer organization. The letter was signed by the members 
of the coalition. including the media conglomerate Bloomberg LP. What the letter did not say is that 
Bloomberg LP was the driving force behind the PR campaign, and the Coalition for Competition in Media 
was conceived. funded and staffed by lobbyists for New York City Mayor Michael Bloomberg's $7 billion­
per-year media company. 

At the same tirne that Bloomberg, the politician, seeks a stage larger than City I-fall-helping. for example. 
to found the political group ..No Labels·' late last year, and imploring national Democrats and Republicans 
to put aside party politics-his business empire continues to expand aggressively as well. Though 
Bloomberg doesn't run the day-to-day affairs of Bloomberg LP, he still owns almost all the shares. 
handpicks the firm·s managers. talks with them as much as he feels he needs to. and therefore imposes his 
own will on the firm when he likes. (New York's ineffectual Conflicts of Interest Board limited but never 
fi..11ly defined the mayor's role at the company he founded: the board allows him to ·'maintain the type of 
involvement that he believes is consistent with his being the majority shareholder.'') A spokesman for 
Mayor Bloomberg declined to comment for this article. 

Given Bloomberg·s push for a national platform, any intersections between his corporation's interests and 
the government warrant scrutiny. And Bloomberg LP runs an effective and sophisticated lobbying shop to 
promote the firm·s interests with federal agencies and Congress. It's striking how. in a fully synergistic 
Bloomberg style. a news organization. a financial information company and a team of lobbyists of1en seem 
to be working in smooth concert. 

This process was on vivid display as Bloomberg LP faced the prospect of the Comcast-NBC merger. A 
postmortem of the com pan.y" s vigorous efforts to protect its interests in response to that cha I lengc reveals 
the ease with vvhich the Bloomberg empire navigates and manipulates Washington. 

From the beginning. Bloomberg executives saw potential problems as well as exceptional opportunities in 
the Comcast-NBC deal, a massive merger of a huge cable and Internet company with a TV network. which 
sought Federal Communications Commission approval. To understand the stakes for Bloomberg LP in this 
deal requires a quick behind-the-scenes glimpse at the company and how it functions. 
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Almost all of Bloomberg LP's $7 billion yearly revenue still comes from the Bloomberg terminals-the 
desktop software \Nith floods of financial data that is ubiquitous in Wall Street firms. despite its $20,000-a­
year price tag. "Eight-seven percent of the cornpany·s revenue is !Bloomberg] terminal revenue," says 
Douglas Taylor, who follows the cornpany and the financial data industry for Burton Taylor International 
Consulting. 

But increasingly, the company has been extending its journalisrn enterprises. ''There is an aggressive 
expansion going on in the consumer side of the Bloomberg operation:' according to Andrew Schwartzman, 
senior vice president of the Media Access Project. Consider the breadth of the Bloomberg journalism 
empire: the company bought Business Week in 2009 as the magazine was losing money. and has 
transformed it into Bloomberg B11si11cs.1·11·eek. That comes in addition to the high-end glossy monthly 
business magazine Bloomberg Markets. At the same time. the company produces Bloomberg Radio on 
XM, Sirius and WBBR. It also distributes Bloomberg NC\\ s as a wire service with local and national 
content on its website. Recently. the company hired ex-.Vc1r fork Times editor David Shipley and ex-State 
Department spokesman .Jamie Rubin to oversee a new operation: Bloomberg View, where Michael 
Bloomberg's politicaL philosophical and business opinions will be distilled in editorials that can be 
distributed across all his news platforms. 

But the major play for Bloomberg LP, the potential crown jewel of the giant journalism enterprise, is 
Bloomberg Television, which airs on cable. The company hired Andy Lack, former president of NBC 
News, in 2008, in an effort to rejuvenate the channel. There was a massive purge, in which Bloomberg laid 
off l 00 workers, but the studios were redesigned, new talent was hired, and it now appears to be on the 
upswing. Bloomberg executives dream they will one day cornpcte directly with NBC's influential CNBC. 
Right now the channel is barely ·watched. analysts say. but Bloomberg has been pouring money into it. 

One oddity of the Bloomberg news empire is that without exception, all of its journalistic operations lose 
money, and they always have, according to sources with knowledge of the company. The news business at 
Bloomberg is heavily subsidized by the rest of the company-paid for by those terminals on the desks at 
Wall Street firms. 

It almost seems as if, for Michael Bloomberg, the profits don't matter much in that sector. There are 
various possible explanations for this mindset. --1 think Michael Bloomberg did something that was very 
shrewd and very intelligent," explains Taylor. ··1 think his approach was, 'I will accept losses in my media 
business,' because he considers it advertising rather than a profit center:· Taylor's theory is that 
Bloomberg's news operations are a marketing effort rather than a core function of the overall business. 
"He saw it as a place to generate mind share." Taylor says...Lo generate advertising and recognition in the 
industry." "Mind share" is the current term of art for brand awareness in the marketplace. Ifhe is right, 
expanding mind share not only advances the company·s larger business interests but heightens Michael 
Bloomberg's national profile. 

Although for now the journalism side of the house remains subsidized by other operations. Bloomberg TV 
could one day churn a profit on its own. At first .. it was always regarded as just sort of one of Mike's 
vanity projects,'' a company veteran told me. ·'and so it was sort of left alone:· But now some believe it 
could be a cash cow. "It could produce a quarter-billion dollars a year:' the source said, "if they could 
figure out how to get people to watch it!" 

* * * 

Which brings us back to the Comcast-NBC deal. Bloomberg was concerned about one thing: once 
Comcast purchased NBC Universal. \vould it favor CNBC over Bloomberg's financial news channel? And 
what could that do to the expansion plans for Bloomberg TV? Bloombcrg's solution to the problem was 
"neighborhooding." The concept involves grouping similar channels together so viewers with an interest 
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can play with their remotes and find what they are looking for. A parallel is the way diamond shops can be 
found on Forty-seventh Street in Manhattan. or the way bail bonds111en are located next to one another near 
courthouses. 

But that plan would work only if the FCC forced Comcast and NBC to cooperate. If not. the executives at 
Bloomberg figured Comcast would try to punish independent channels by making them hard to find. And 
so Bloornberg's lobbying of the FCC began. 

The cornpany·s tactical goal was to block the Comcast-NBC deal unless the government required the 
merged company to put Bloomberg TV on a station next to CNBC. Schwartzman explains that it vvas an 
extremely ..sophisticated" operation. (Greg Babyak, Bloom berg· s in-house lobbyist. referred The l./ar ion· s 
call for infor111ation to Bloo111berg's new top PR official in Washington. Sarah Feinberg. who left the 
Oba111a administration to take the position in March 20 I 0. The company declined to comment.) 

One or the first moves Bloomberg LP made as it laid out its game plan against Comcast was to hire Kevin 
Martin. who retired as head of the FCC in 2009, as its lawyer for the issue. Martin. \Vho works for the 
lobbying and legal powerhouse Patton Boggs, is not listed as lobbyist for Bloomberg because he performs 
legal \Vork. but others at Patton Boggs were registered as lobbyists. and Bloomberg LP has paid those 
lobbyists $340.000 since last spring. Patton Boggs, of course. is one of the largest and most effective firms 
on K Street. 

The other big gun in Bloomberg's lobbying arsenal was Glover Park Group. This is a growing powerhouse 
in Washington. a Democratic shop on K Street with excellent contacts in the Obama administration and the 
Democratic establishment. Among its luminaries are Joe Lockhart and Dee Dee Myers. Glover Park was 
partially owned by Howard Wolfson, the Democratic political operative and former Hillary Clinton 
spokesman who helped Mayor Bloomberg win his historic 2009 third campaign Cor mayor in New York 
City. Wolfaon, like other top campaign workers, was paid a $400.000 bonus by the grateful mayor after the 
vote, and a subsidiary of Wolfson's firm made $490,000 in the campaign. 

Then. once he was reinaugurated in January 2010, Bloomberg installed Wolfson as a deputy mayor. (The 
strategist was seen to be replacing Deputy Mayor Kevin Sheekey. a Bloomberg loyalist who was rotated 
out of City Hall and back to the private Bloomberg LP by then.) By the time Bloomberg LP hired Glover 
Park. Wolfson had sold his shares, he tells The Nation. "I divested fully when I entered city government," 
Woll'son says. His financial disclosures reveal that his stake was worth more than half a million dollars. 

To sum it up: seven months after Wolfson went to work for Mayor Bloomberg's administration in New 
York. Wolfson·s former company, Glover Park Group, registered as a lobbyist for Bloomberg's company 
in Washington. 

And it was Glover Park Group that set up that Coalition for Competition in Media on Bloomberg's behalf. 
Operating out of Glover Park Group's office, the "coalition" had a website registered on a Portuguese 
island. (Glover Park says the domain was registered that \vay to protect against spammers.) A diverse 
group of l\VO dozen organizations, linked only by a shared interest in a democratic media. lent their names 
to the effort. Bloomberg LP was listed as just one of them, but it was the source of all the funds and its 
lobbyists did all the organizing and wrote the letters and press releases. which it would then run by 
coalition members t()l" their input. The antifeminist group Concerned Women for America signed on. for 
example. as did its political nemesis, the National Organization for Women (NOW). The Sports Fans 
Coalition also joined up, alongside the Writers Guild of America. Some of the groups \Vere obscure. and 
some were well-known. 

Glover Park Group assigned powerful, politically connected talent to the Bloomberg effort. For example. 

Christina Reynolds had just lett Obama's White House, where she had been the director of media affairs 

for ajust over a year. She quickly became one of the contacts for the coalition. 
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The group's letters. all written by Glover Park Group. were plastered all around Washington. '·As a diverse 
group of 24 public interest groups and private organizations:· the group wrote to President Obama. for 
example...we urge your administration to ensure this unprecedented combination receives the scrutiny that 
it deserves ... 

Coalition building is a normal feature of Washington's influence efforts. Still, Lisa Graves, executive 
director of the Center frw Media and Democracy. says this case stands out. "I would say that it is clever and 
somewhat deceptive because the assembly of the groups is mainly meant to further Bloomberg's interest." 
Strictly speaking. she points out. it is not a front group. but it is similar. "It is like a front group because the 
name of the group and the superficial appearance obscure the primary intent which is to further this 
company s corporate interest. 

* * * 

In the jockeying over the Comcast-NBC merger. Bloomberg corporate synergy also came into play. On 
October 19, Bloomherg B11siness1reek published a well-researched story exposing how Comcast had 
boosted its donations to politicians as it pushed fix the merger. Reviewing Federal Election Commission 
records, Bloomberg reporters found that Comcast's political action committee had increased its donations 
to politicians by more than $400.000. to a staggering $1.1 million. 

Comcasfs massive lobbying and PR campaign to push for FCC approval stood in direct tension with 
Bloomberg LP"s own lobbying and PR campaign around the merger. 

Bloomberg's lobbyists quickly told the coalition members that it intended ·'to capitalize on the great 

Business Week/Bloomberg story this morning:· according to an e-mail obtained by The Nation from a 

member of the coalition. The lobbyists \Vrote. '·We'd like to flag it for reporters with a quick quote and 

topper.'' The coalition· s press statement said of the article, "These donations ... are part of a cal cu lated 

attempt to buy approval f(x a merger that offers too many dangers for consumers and media 

organizations. 


There is no evidence that the Bloomberg reporters wrote the story as part of a companywide strategy or 
were assigned the story because of corporate influence. A Bloomberg spokeswoman says there is an 
"impenetrable firewall"" between editorial decisions and the other parts of the company. Still, it was a 
captivating confluence of forces: Glover Park Group, paid by Bloomberg LP, and acting \Vith the coalition 
it had created on Bloomberg·s beha!L was on the warpath to distribute a news story Bloomberg 
Businessweek had written about the issue that was the most important pending matter in Washington for 
the Bloomberg brand. 

Glover Park Group. for its part. readily concedes that it organized the coalition and that Bloomberg vvas its 
paying client but insists that the coalition was not technically a lobbying operation. "Any lobbying work 
that's done is registered and fully disclosed:' a spokesman wrote in an e-mail to The Nation. "'The 
Coalition never did any lobbying:· Here is the way to parse that: Senate lobbying definitions make it clear 
that lobbying includes .. any oral or written communication" with White House or Congressional officials. 
But material ..that is distributed and made available to the public" gets an exemption. 

In a subsequent statement to The Nation after a request for clarification. a Glover Park spokesman said the 
coalition letters and other releases ..are simply public communications.'" 

In January the FCC finally ruled on the Comcast-NBC merger. The commissioners approved it. with a few 
conditions. Most of the public interest groups that battled the deal saw it as a loss. Free Press. a nonprofit 
group that works to reform the media and that also belonged to Glover Park's coalition, called the FCC 
decision a ..devastating loss:· NOW tells The Nation, ··we do feel disappointed." 
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But Bloomberg's lobbying had paid off. The FCC ruled that Comcast would have to ..neighborhood'' 
channels together. in the exact same language Bloomberg and its lobbyists had pushed for. ··whenever 
Comcast carries news channels near each other. it will have to include all independent news channels in all 
of these neighborhoods," the FCC announced ...Bloomberg:· says the Media Access Project's 
Sclnvartzman, a member of Bloomberg·s coalition...got what it wanted ... Bloomberg LP's president, 
Daniel DoctoroH: who had \Vorked as a deputy mayor in Bloomberg's administration until late 2007, put 
out a press release in celebration: "The FCC has taken strong action to preserve independent news 
programming. and protect competitors against discrimination:· "Bloomberg TV a \vinner in Comcast-NBC 
deal'' was the headline on Politico. 

Corie Wright policy counsel for Free Press. defended Bloomberg and the coalition in an interview with 
The Nation. "To say that Bloomberg got what it wanted at the expense of the interests of the other groups 
in the coalition, I don't think that's the case ... Still. the fact is that Bloomberg LP, the company that fonded 
the "coalition,'' scored in the end. and the other members didn't. 

Michael Bloomberg's company is now getting into federal policy in an even more pO\verful way: it has 
launched an information service about political influence that wealthy DC players must pay for. It is called 
simply Bloomberg Government, and it eaters to lobbyists. government officials and federal contractors. 
"Finding the right path through Washington's maze of regulations. legislation and spending trends ean 
boost your business strategy,'' according to the website. ·'Let Bloomberg Government be your guide." It 
promises the inside dope for Beltway insiders who depend on it: ··we give you the headlines. players, 
financials, spending and more, defining and clarifying the complex intersection of government and 
business." 

Source URL: http://www.thenation.com/article/ l 5 84 5 5/how-bloom berg-does-business 

http://www.thenation.com/print/article/ I 5 8455/how-bloom berg-does-business 5/11/2015 

http://www.thenation.com/print/article
http://www.thenation.com/article


Exhibit F 




Page l of 5Market Data Fee Reform Coming IThe 'Book IBloomberg Tradebook 

BLOOMBERG TRADEBOOK 
Research SeNices 

Independent Researcl1 & Sector Specialists 

Trade Execution 

Cross-Asset 

Equities 

Foreign Excl1ange 

Futures 

Options 

Execution Consulting 

Commission Management 

About 

Awards 

Careers 

Charity Day 

Dueling Traders: Trading Simulation 

Events 

Management Team 

News & Press 

Tl1e 'Book Blog 

Contact 

4/22/2015http://wwvv·. b I oom bergtradebook. com/b Iog/rnarket -data-fee-re form -coming/ 



I'vfarket Data Fee Refonn Coming, The 'Book Bloomberg Tradebook Page 2 of 5 

MANAGEMENT 
!EAM 

AWARDS 

NEWS & PRESS 

CAREERS 

MARKET DATA FEE REFORM COMING 


by Gary Stone 

The topic of market data and its relationship to the national market system 1s defined under the 

19'75 Amendments to the Securities Acts. Market data 1s the oxygen of the fmanna! m3rkets--1he 

lynchpm for forming a national market In the 1975 Amendments. Congress est.ablishtd a process 

that resulted in the formation of the Securities lnforma1ion Processor(s) and the consoiidJted tape 

lt required brokers to provide immediately and 'J.'ithout compensation quotal!on ;:md tr;msaclion 

infom1ati-0n to the exchanges, -.vhich \t.'ere then mandated to consolidate the data and disseminate 

it to the public, Congress instructed the SEC to ensure that market datd foes are fair_ reasonable. 

equitable and non-<liscriminatory. 

lfow do equity exchanges detennine {set) the price for their market data products? 

How is the SEC supposed to determine if the price is fairJ;quitable and non­


discriminatory? 


Exchanges do not produce market data. They aggregate and disseminate 1t The sourc" of market 

da1a is actually the customer orders that brokers and exchange members rGprnsent at the 

exchange. Furthermore. each exchange's data 1s unique. NYSE Area's depth of book ... 111 reflect 

different stocks and volumes than Nasdaq's depth of book. They cannot be substrtutes So 

exchanges have a government-granted monopoly over unique data This has created the 

oppor1unity to extract monopoly rents. 

And that was precisely the issues set before the court rn NetCoahtron vs SEC (N;:,tCoal1t1on I) 

decided in 2010, and SIFMA/NetCoalition vs. the SEC (NetCoalition II), decided in 2013. Spoiler 

alert: the courts sided with SIFMA and NetCoalition. The court held that both the top-01-boo• tape 

and exchange depth-of-book offerings are monopoly products. To protect in·;estors. exchanges 

must justify fees by providing cost data or by demonstrating empirically that real compet1l1on 

constrains fees-a demonstration th.at the exchanges have ne.ier been able to make As .J result of 

this holding, market data reform may be on its wa~r. The exchanges have been ra1smg market data 

tees to compensate for declining transactional re:1enue (volumes} for many years According to the 

cases, 20% or more of an equity exch.ange's revenue could be impacted by reform of market data 

practlces. 

NYSE Area's Proposed Fees and the '75 Act 

The market data issue erupted in May 2006, after the NYSE purchased Arca NYSE Arca then filed 

a proposed rule change with the SEC to start charging for its depth-of-book data The data had 

formerly been made available to all at no cost. The NYSE Ar«o fee schedule proposed to charge 

·a broker-<lealer a $750 monthly fee for access to the ArcaBook data feed. 

• an additional user fee of up to $30 for a professional subscnber: 

• $10 for a non-professional subscriber per device displaying the ArcaBook data 

Organizations such as Google and Yahoo! had provided their users with Arca·s last trade and 

quote information. Under the NYSE Arca fee schedule. for Google and Yahoo! to contnue 

providing the service to their customers, they would have had to pay NYSE Arca hundreds of 

millions of dollars·. far outstripping the cost of the aggregation and dissemmaton oi the data. 

NetCoalition. a trade association induding Google, Yahoo! and Bloomberg l P. pelitoned !roe 

SEC on behalf of their Internet and tem1inal clients to deny NYSE Arca·s plan. 

The SEC approved the NYSE Arca fee schedule assertmg that 

1. An rnvestor who didn't want to pay for NYSE Area's depth-of-book product could. according to 

the SEC, simply substitute another exchange·s depth-of-book product: substitute the top-of-book 

consohdated tape instead of using an exchange's depth-of-book product: or c1eate a -virtual depth 

of book by constant!/ pmging NYSE Arca and canceling those orders: 

2 The Commission asserted that NYSE Area's need to anract order flmv '.-'/ould J!so constrain 

marl<et data fees 

NetCoalition-jOmed by the Securities Industry and Financial Markets Assoc1at1on \SIFMA)-­

formally sued the SEC. contending that the appro,al of the NYSE Arca fees ·sas a ;iolation of the 

securities lav.'s Soec1fica!lv: 
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• Based on U1e record before the court, no reasonable person could conclude that any of he 

··subs itutes .. for a given exchange's market data \Vere actually substitutes. Market data is a 

monopoly product. 

# Based on the record before the court. no reasonable person could conclude that compe ition for 

order now constramed market data fees. 

In 2010. t11e United States Court of Appeals for the District of Columbia-tile highest court in the 

Distnct of Columbia. one step away from the U.S. Supreme Court-sided with NetCoalition and 

SIFMA. 

SIFMA/NetCoalition II 

On ,l\pnl 20. 2013. t11e Appeals Court again sided with SIFMA/NetCoalition after an appeal from the 

SEC and the exchanges. In fact, the court believed that since at least 2010 (when the appeal was 

made). investors had been paying market data fees in violation of the 1975 Amendments to the 

Secunt1es Act. 

Too Many Exchanges 

This 1s a key issue 111 the current debate on market structure. The order protection rule (Rule 611) 

lov,,-ered he barners to entry for an exchange because market participants are required to trade 

with a venue's top-of-file quote. Exchanges can invert pricing (taker> maker) and essen ially ··1ose" 

money on eve1y trade because hey are simply rebating some of their market data revenue. In this 

court case. 11 was estimated that market data revenues can account for, on average. 20% of an 

exchange·s overall revenues. It 1s a powerful net revenue driver for U.S. exd1anges. Market data 

has an oversized inOuence on net profitability because it is a l1igh-margin business. This issue is 

critical 1n the cu1Te11t market structure debate because it keeps the marginal (low market share) 

exct1anges 1n business 

Tradebook·s Quan 1ta ive f~esearch Analysis Group posted a study on T!1e 'Book on November 22, 

2013, ·Toxicity Its not 1ust reserved for dark pools' -a study showing that five of the nation's 

stock exchanges have market share below 1%. Because of their toxicity. these exchanges create a 

conflict of interest for brokers seeking best execution and they contribute to fragmentation and 

complexity. Jn rnany cases. a broker's best execution order router would avoid hese venues 

because they l1ave a considerably higher toxicity profile compared with other lit and dark 

excl1anges. Rule 611 the Order Protection Rule, forces brokers lo trade will1 t11ese exchanges 

even !1ough 1nteract1ng w1t11 t11em is not in t!1e best interest of t11eir dients. The Commission 

Introduced Rule 611 to assure competition among orders regardless of what venue they were 

located in. This appears to still be a goal of t11e Commission. With the addition of a "trade at" 

provision. changes !11 market data charging models could alter the economics of an exchange and 

competitively resolve some issues, 

Where Are We Now? 

In a nutshell. the U.S. Court of Appeals for the District of Columbia in April 2013 told the SEC that 

its approval of NYSE Arca·s fee schedule was flawed and that he SEC need to reexamine its 

ruling 111 accordance w1ll1 the 1975 Amendments to he Securities Act Specifically, the court ruled 

that 

1. Bot11 dep h of book and top of book are monopoly products; and, 

2. To ensure that 1nveslors and market participants aren't paying monopoly rents. the SEC needs 

to either require cost data or some indicia of compe ition. 

For example, 1ust as you d expecl to see Pepsi sales substitute for Coca-Cola if Coke increased its 

pnces. tl1e exchanges should be able to demonstrate empirically that wl1en the cost of NYSE 

Arca s depth of book goes up. traders respond by buying another exchange's depth of book (for 

example, the Bucharest Excl1a11ge's depth of book) because it's a fair substitute for he NYSE 

Arca·s clept11 of hook 

The court reafflnned the guiding substantive standard for determining the legality of market data 

fees (as descnlied above) specified the process by which an aggrieved market participant would 

cl1allenge ll1e fee (by filing a ·dernal-of-access" petition al the SEC) and underscored that l1e court 

had the jurisdiction and v1ilhngness to review the SEC determinations on these denial-of-access 

proceedings. 

As encouraged by the COUl1, SIFMA filed a series of denial-of-access petitions wi 11 the SEC. 

Initially. the exchanges argued that there is no process for appealing market data fees because 

The denial of access was overturned by Dodd-Frank; or 

2. Dernal of access doesn't apply to fees: or 

3. There 1s no limitation on access unless a participant literally cannot afford to pay the fees; 

http://www. b I 00111 bergtrad e book. corn/b Iog/market-data-fee-reform-coming/ 

Page 3 of5 

412212015 


http://www


Market Data Fee Reform Coming IThe 'Book I Bloomberg Tradebook Page 4of5 

4. Market data is not a central tune 1011 of the exchange. 

The Commission rejected these arguments but is nm•1 asking an administrative lav,; judge (ALJ) to 

help the Commission settle a few details lo gwde 11 in inlerpre 111g the 1975 Amendments. 

Specifically, he Commission is asking the ALJ to update t!1e record and provide some instrnctions 

on how to implement the court's decision. These include 

1. Asking the judge to clarify the factual record, The court case has gone on for so long and has 

been appealed so often hat the SEC wants clarification on the facts of the case. The SEC also 

wants he administrative judge to render a prelirrnnary decision to unp!ement the Court of Appeals' 

rulings: 

2. Demonstrate that SIFMA. as an industry group. has standing before the Commission-in other 

words, can represent the collective par 1es 

3. Help clarify with the Commission that no hing has changed over the past hree years-for 

example, that products are st!!! not subject to competitive forces and that there are no ··substitutes'' 

for NYSE Arca depth of book. 

After the initial conference, the AL.J should specify a timetable of 120. 240 or 300 days lo arrive al 

a decision. 

Changes to market data charging models and heir subsequent effect on revenue could have 

powerful implications for the debate on rnarket structure. For example. changes could raise the 

market-share level needed for exchange profitability. thus reduc111g fragmenla ion. A cliange could 

indirectly address speed differences between the SIPs and direct feeds ( hough other factors are al 

work that affect this latency}. 

~In 2006, more than 50 m1/lwn unique v1s1tors accessed market dara on the "~·eb I! srrucl< NetCoaf!f1on-and !he 

court-as wrong that investors might have to pay more:: than 5500 m11/1on monthly to exchanges for data that the 

exchanges obtamed under a government mandate that ,..,as intended to resuf! m broader d1sserrnnat1on to the pub/Jc 

of data on "fair and reasonable" terms 

»Posted by Bloomberg on June 27, 2014 

Gary Stone has been w1U1 Bloomberg since 2001. As Chief Strategy Officer. he 

is responsible for U1e discovery of in nova ive and unique products and forming 

strategic relationships for Tradebook. He began as a Senior Analyst before 

being named Director of Trading Research & Strategy 111 2004. adding 

Tradebook development to his responsibilities 111 2007. 
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Markets Inc. paid these fees as recently a;; July 7, 2014, and expcL'.ls LO contmuc 

paying the fees for NASDAQ's depth-of-book data in Lbc fu1ure. 

7. 	 The fees described above limit Citigroup Global Ma1kets Inc. 's :.iccess to NYSE 

Area's and NASDAQ's depth-of-book data because, ifC11igroup GlobEii Markets 

Inc. were to cease paying these fees, it would no longer be able to access, use., and 

distribute the data to its employees. 

8. 	 I am familiar with SIFMA's applications challenging the rnle changes described 

above. As set forth in those applications, Citigroup Global ~farkets Inc. suffers 

pecuniary harm by having to pay these fees in order to access, use. and distribute 

the depth-of-book data made available by NYSE Arca and NASDAQ..A.s a result, 

Citigroup Global Markets Inc. is aggrieved by the chatlenged fees because they 

cause Citigroup Global Markets Inc. to expend money for the deplh-ofbook data 

that it would not have to expend in the absence of those foes. 

9. 	 Further, as set forth in the applications, Citigroup Global Markets Inc. is aggrieved 

because it believes that the level of the prices charged for the depth ·of. book data 

products at issue is so high as to be outside a reasonable range or fees under the 

Securities Exchange Act of 1934 . 

10. 	Citigroup Global Markets Inc. currently suffers these harms and will continue to do 

so in the future. 

l declare under penalty of perjury that the foregoing is true and correct. 

Dated: ~-L/_i./~-
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NYSE_ARCA_000338 
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70 I B Street Suite I 700 
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619/338-1101 (fax) 
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toreardon(c1)bho law .com 
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FINKELSTEIN & KRINSK LLP 
JEFFREY R. KRINSK ( 109234) 
WILLIAM R. RESTIS (246823) 
DA YID J. HARRIS. JR. (286204) 
550 West C Street. Suite 1760 
San Diego. CA 92101 
Tel: 619/238-1333 
6 I 9/238-5425 (fax) 
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Attorneys for Plaintiff and the Class 

ROBBINS ARROYO LLP 
BRIAN J. ROBBINS (190264) 
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ASHLEY R. RIFKIN (246602) 
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UNITED ST ATES DISTRICT COURT 


NORTHERN DISTRICT OF CALIFORNIA - SAN FRANCISCO DIVISION 


LOUIS LIM. lndividuallv And On Behalf 
Of All Others Similarly Situated. 

Plaintiff 

v. 

CHARLES SCHWAB & CO.. INC.. 

Defendant. 

Case No.: 

CLASS ACTION COMPLAINT FOR: 

(1) 	VIOLATION OF CALIFORNIA 
BUSINESS & PROFESSIONS CODE 
§ 17200; 

(2) 	BREACH OF FIDUCIARY DUTY; 
(3) UNJUST ENRICHMENT; and 
(4) 	DECLARATORY RELIEF 

CLASS ACTION 

DEMAND FOR JURY TRIAL 

Case No. 
CLASS ACTION COMPLAINT 
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B. Invalidating the prov1s1on of the current and any renewed Equities Order 

Handling Agreements that requires Schwab to route at least 95% of its customer·s orders to 

UBS: 

C. Awarding declaratory and injunctive relief as permitted by law or equity. 

including a judicial determination of the parties' rights and duties, enjoining Schwab from 

continuing the unlawful practices as set forth herein (including the improper order routing 

practices). imposing a constructive trust on 	all monies wrongfully obtained by Schwab. and 

directing Schwab to identify. with Court supervision, victims of its conduct and pay them 

damages, restitution and/or disgorgement of all monies acquired by Schwab by means of any 

act or practice declared by this Court to be wrongful; 

D. Awarding attorney's fees and costs; and 

E. Granting Plaintiff and the Class such other relief as the Court deems just and 

proper. 

.JURY TRIAL DEMAND 

Plaintiff demands a trial by jury for all of the claims asserted in this Complaint so 

triable . 

Dated: May 8. 2015 	 BLOOD HURST & O'REARDON. LLP 
TIMOTHY G. BLOOD (149343) 
THOMAS J. O'REARDON II (247952) 
SARAH BOOT (253658) 

By: sl Timothv G. Blood 
TIMOTHY G. BLOOD 

70 I B Street, Suite 1700 
San Diego, CA 9210 I 
Tel: 619J338-l 100 
619/338-1101 (fax) 
tb lood(QJ,bholaw .com 
toreardon@bho law .com 
sboot@bholaw.com 

ROBBINS ARROYO LLP 
BRIAN .J. ROBBINS (190264) 
KEVIN A. SEELY ( 199982) 
ASHLEY R. RIFKIN (246602) 
LEONID KANDINOV (29650) 

13 Case No. 
CLASS ACTION COMPLAINT 00084290 
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600 B Street. Suite 1900 
San Diego. CA 9210 l 
Tel: 619/525-3990 
619/525-3991 (fax) 
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kscc I v({/:rc)bb insarrovo~corn 
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FINKELSTEIN & KRINSK LLP 
JEFFREY R. KRINSK (109234) 
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550 \Vest C Street. Suite 1760 
San Diego. CA 92I01 
Tel: 619/238-1333 
619/238-5425 (fax) 
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dj lvti':c lassact ion !av\ .corn 

Attorners for P!ointifland the Class 

14 Case No. 
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