
UNITED STATES OF AMERICA 
Before the 

SECURITIES AND EXCHANGE COMMISSION 

ADMINISTRATIVE PROCEEDING 
File No. 3-15211 
-------------------------------------- ----------------" 

In the Matter of 

GREGG C. LORENZO, 
FRANCIS V. LORENZO, and 
CEUU{LESVISTA,LLC 

Respondents. 

------------------------------------------------------X 

RESPONDENT FRANCIS V.LORENZO 
NOTICE OF SUPPLEMENTAL AUTHORITY 

RECEIVED 
JAN 16 2015 

In further support of his Petition for Review Respondent Francis V. Lorenzo 

hereby submits the recent decision in Gavin/Solmonese LLC et al. v D'Arnaud-Taylor et 

al., 13-cv-6400 (LAP)(SDNY December 24, 2014)("Gavin")(attached as Exhibit A). 

The Gavin decision involved the exact same facts that are at issue in this Petition 

for Review, namely alleged misrepresentations being made by Francis V. Lorenzo (and 

others) in connection with the sale of Waste2Energy Holdings Inc. ("W2E") promissory 

notes. Gavin/Solmonese LLC is the liquidating trustee of the Waste2Energy 

Liquidating Trust, which was created in accordance with the confirmed Chapter 11 Plan 

of Reorganization for W2E and its affiliates. In Gavin the Court granted Defendant 

Francis V. Lorenzo's motion to dismiss the Complaint with prejudice and rejected all of 

the plaintiff's claims of securities fraud under Section 1 O(b) of the Securities Exchange 

Act of 1934 and Rule 1 Ob-5 thereunder. The Gavin Court also dismissed the plaintiff's 

supplemental state law claims. 



. .  

In dismissing the securities fraud claims against Francis Lorenzo the Gavin 

Court specifically discussed the US Supreme Court's decision in Janus Capital Group, 

Inc. v. First Derivative Traders, Inc., 131  S.Ct. 2296, 2299 (201 1 )  and stated that in 

Janus "the Supreme Court held that only a "maker" of a statement may be held liable for 

securities fraud." (Gavin at 17) The Gavin Court then went on to hold that Francis V. 

Lorenzo and the other Charles Vista defendants could not be held liable for any false 

statements W2E made in its private offering memorandum because W2E was the 

"maker" of such statements, not Francis Lorenzo or the other Charles Vista defendants. 

The Gavin decision is directly related to the issues raised in Francis Lorenzo's 

Petition for Review. Specifically, Francis Lorenzo has argued in his Petition that he was 

not the "maker" of the three allegedly false statements contained in the October 1 4, 2009 

email drafted by Gregg Lorenzo the owner of Charles Vista. In dismissing the 

Complaint with prejudice the Gavin Court held that W2E was the maker of the 

statements contained in the private offering memorandum that was distributed by 

Charles Vista personnel. In the same way, W2E - not Francis Lorenzo - was also the 

maker of two of the three statements contained in the October 1 4, 2009 email. 

The first statement at issue in the October 14, 2009 email is the statement that 

W2E has over $10 million in confirmed assets. W2E is the maker of this statement 

because it is taken directly from W2E's SEC filings. Specifically W2E's financial 

statements dated as of December 3 1 ,  2008, which were included on page F-2 ofW2E's 

Form 8K filed on June 3, 2009, show that W2E had total assets of$13,987,764. 
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The second statement at issue from the same email is the statement that the W2E 

had purchase orders and letters of intent (LOI's) of over $43 million. This statement 

likewise came from W2E and Francis Lorenzo was not the "maker" of that statement 

either. The statement regarding the purchase orders and letters of intent was made by 

Peter Bohan, the CEO of W2E among other individuals. At the administrative hearing 

in this matter Francis Lorenzo testified regarding the purchase orders and the letter of 

intent and stated that: 

I brought this up to Peter Bohan - [he] was adamant about the confidence of the 
LO I and the purchase orders. I know that. Whether they were -- whether they 
came to fruition or not, probably not. But Peter Bohan put a lot of credence in 
these purchase orders and LOI's. (AP Hearing Tr, page 273, lines 6- 13) 

No evidence at the hearing contradicted the testimony that Mr. Bohan made these 

statements regarding the purchaser orders and letter of intent and Mr. Bohan was never 

called as a witness by the Division. 1 Under the reasoning of the Gavin Court decision 

any role that Francis Lorenzo played in the drafting process of the October 2009 email 

or in distributing the statements made by W2E is "insufficient to impose primary 

liability under Janus." (Gavin at 1 7) 

Conclusion 

The Gavin decision is relevant to the arguments advanced by Petitioner Francis 

1 Mr. Lorenzo was also not the maker of the third statement in the email and that point is 
fully set forth in Francis Lorenzo's Petition for Review. 
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Lorenzo and we respectfully request that the Commission consider this authority and 

reverse the Initial Decision and dismiss this matter with prejudice. 

Dated: New York, New York 
January 15, 2015 

By: 

Respectfully submitted, 

MEYERS & HElM LLP 

Robert G. Heim 
444 Madison A venue, 30th Floor 
New York, New York 10022 
Phone: (212) 355-7188 ext. 1 
Facsimile: (212) 355-7190 

Attorneys for Respondent 
Francis V. Lorenzo 
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UN ITED STATES DI STRICT COURT 
SOUTHERN DI STR I CT OF NEW YORK 
-----------------------------------X 

GAVIN/SOLMONESE LLC , Liquidat ing 
Trustee of the Wast e 2 Energy 
Liquidat ing Trust created in 
Accordance with the con f i rmed 
Chapter 11 P l an o f  Reorganization 
for WASTE2ENERGY HOLDINGS , INC . , 
WASTE2ENERGY , INC . , WASTE2 ENERGY 
GROU P HOLDINGS PLC , AND 
WATE2ENERGY TECHNOLOGI ES 
INTERNATIONAL LTD . , 

Plaintif f ,  

- v. -

CHRISTOPHER D'ARNAUD-TAYLOR, PETER 
BOHAN , JOHN JOSEPH MURPHY , CHARLES 
VISTA LLC , GREGG LORENZO, AND 
FRANCI S  LORENZO , 

Defendant s .  
-----------------------------------X 

13-CV- 6400 {LAP ) 

OPINION AND ORDER 

LORETTA A .  PRESKA, Chi e f  Unit ed States Di strict Judge : 

I n  thi s action, Gavin/Solmonese LLC ( t he �Trustee"  o r  

�Plaintiff"), act ing o n  beha l f  o f  the bankrupt Waste 2Energy 

Holdings Inc. ( "W2E" ) and buyers of its debenture s , b rings 

securities f raud cl aims pursuant t o  Sect ions 10(b) and 20 ( a )  o f  

the Securities Exchange Act o f  1 934 (�the 1934 Act") against the 

management o f  W2E a s  wel l  as the bro ker-dealer it hi red to 

conduct a p riva te o f fe r ing , Charles Vista LLC ( �Vista") . 15 

U . S . C .  § 7 8 j ( b ) ; 17 C . F . R .  § 240 . 10b-5 . Plaint i f f  a l s o  brings 

re lat ed common l aw c l a ims against the defendants, including 

negl igent misrepresentat ion , breach o f  fiducia ry duty, negl igent 

hiring and reten t ion , conversion ,  and unj ust enrichment. 
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Three motions are presently be fore t he court . Two motions 

to di smis s t he Fir s t  Amended Compla int {"FAC" ) for failure to  

state  a claim have been f i led by employee s of  W2E and by Vi sta 

employee F ranci s Loren zo . In  addition , Vi sta and i t s  other 

empl oyees have moved t o  compe l arbitrat ion , or, in the 

a l te rnative , to d i smi s s . Ta ken together ,  these motions chal lenge 

a l l  of Plaint i f f's claims. For the reason s  s t ated be l ow , 

Plaint i f f's securiti e s  f raud claims under Section lO(b) and 

2 0 ( a ) a re dismi s s ed against both the W2E and Vista de fendant s .  

Because Plaint i f f's onl y  federal claims have fa i led,  the court 

declines to  exerci se supplemental j urisdi ction over the 

remaining common l aw claims . Howeve r ,  Plaint i f f is granted leave 

to supplement the complaint to plead the e xist ence of diver s ity 

j u r i sdiction properl y . 

I .  Background 

Was t e2 Energy Hol dings Inc . i s  a cleantech technol ogy 

company founded in 2 0 07 t o  create cus tomi z ed fac i l ities that 

generate clean r enewable energy f rom mat e r i a l s  t ypica l l y  

di sposed o f  a s  was t e . The company, as we l l  a s  i t s  three 

s ub sidia ri e s  ( Wa st�2Energy , Inc . , ( "Inc") Waste2Energy Group 

Holdings PLC , ( " PLC") and Waste2Energy Technologie s  
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International Ltd . ( "Technologies" ) ) , wil l  col l ect ively be 

re ferred to as "W2E"  throughout this opinion . 

Chris t ophe r  D'Arnaud-Taylor {"Taylor"} wa s i nvolved in 

founding W2E and during the offering period served as Chai rman 

of the Board of W 2E Holdings and W2 E Inc . and in fact as i t s  

s o l e  director for at  l e a s t  part of thi s period . ( FAC i38) H e  was 

a lso the managing director of  the two subsidiaries W2E 

Technologies and PLC, which are part of the Liquidat ing Trust. 

( FAC �25.} John Jos eph Murphy ( "Murphy" ) was hired as managing 

director o f  T echnolog i e s  and PLC in 2008 and afterwards was 

responsib l e  for managing the Da rgavel Project , W2E's onl y  

proj e ct in development . ( FAC CJI 27 . ) Peter Bohan ("Bohan") s erved 

a s  CEO o f  both W2E Inc . and W2E Holdings during the offering 

period but was repl aced by Murphy in May 2011 a ft e r  personal 

di f ference s a rose  betwe en them. ( FAC ii2 7, 2 9 . ) Together, the se 

defendant s co l l ec t ive l y  are referred to as "the W2E Defendant s." 

Gregg Lorenzo ( "G. Lorenzo"} is the owner o f  Charles Vista , 

LLC , a registered bro ker-dealer . Franci s  Lorenzo (" F .  Lorenzo" ) ,  

who i s  not re lated t o  him, was the head o f  i nves tment ban king at 

Vista . Together with Cha r l e s  Vista itself, t he s e  defendant s  

comprise t h e  "Vista defendant s . "  

W2E initially acquired a proprietary technology for waste 

" gasificat i on "  by purcha s ing the company Enerwas t e  Europe Ltd . 

( " EE" ) and hiring i t s  owner, Friofinnu r  Einars s on ( " Finni" ) ,  a s  
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W2E's Chi ef Technol ogy O ff icer . In 2007, W2E was hired by Ascot 

Envi ronmenta l Ltd . ( "Ascot " )  to complete a waste  to energy 

faci l it y  in Scotland cal l ed "the Dargavel Project " that EE was 

original l y  contracted to compl ete us ing it s technol ogy . (FAC 

�28.) The proj ect was plagued by persistent prob lems , causing 

W2E to conclude that the intel lectua l property it had acquired 

was not operable ,  creating sign i ficant delays that put W2E in 

breach of it s contract , and eventua l l y  l eading the cl ient to 

devel op i t s  own t echnol ogical adaptat ions in order to complete 

the proj e ct. 

The fraud and negligent misrepresentation claims in this 

case concern a privat e pla cement conducted by W2E between 

Sept ember 2009 and the middle of  2010 des igned to rai s e  up to  

$15 mil l ion which was imminent ly needed to f inance the short-

term operat ions o f  the company . W2E o ffered s enio r  convert ible 

debentures at a 1 2% intere s t  rate, which matured a year from the 

date o f  i s sue . Inve stors also received additiona l warrants 

entit l ing them t o  buy common stock at a speci f i ed cost per 

share . ( FAC �2.} W2E reta ined Vista to  act as its exclusive 

placement agent for the o f fe ring . In addition to consulting and 

inves tmen t  banking fees, Vista was to receive a commis s i on of  

ten percent o f  t he gross proceeds of the debentures sold as well 

as a non-accountable expense a l l owance of three percent of the 

proceeds . (FAC ��36-37.) Vist a ' s compensation woul d  doubl e  i f  
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the debenture purchasers exerci sed the i r  warrants to acqui re 

company stock,  and i f  $10 Million o f  debentures were sold,  Vista 

would als o  have the r ight to name a minorit y o f  new directors . 

( I d .  at 36, 38.) 

Pro spect ive investors were given a confi dent i a l  private 

o f fe ring memorandum ( �POM" ) which described t he opportunity and 

ident i fi ed the risk factors for the investment. De fendants also 

held live informat i on sess ions for investors. Plaint i ff al l ege s 

that the POM and i n formati on se ss ions conta i ned numerous 

fraudulent mi s representations including the mes sage that W2 E had 

"s ignificant I P , val uable trade secret s and know-how t o  ope rate , 

cont rol and manag e "  waste gas i ficat ion fac i l it i es , when in 

actual ity,  i t s  int e l lectual prope rty was worthl e s s  and i t s  sole 

project under con s t ruction was unsucces s fu l  and the subj ect of 

prot racted disput e s . ( FAC �4 , 9 . )  

In August  2011, a group o f  investors filed a s ucce s s fu l  

pet i t ion to fo rce W2E Holding s , Inc . into invo l untary bankruptcy 

pursuant to Sect i on 303 of the Bankruptcy Code , 11 U. S. C. § 303. 

( FAC �6.) A Chapte r  11 t rustee was appointed, and in early 2012 

he conducted an examination of the pre-pet ition bus iness 

act ivit i e s  of W2E . Plainti ffs c laim that thi s inve s tigat ion 

brought to l ight key facts indicating that W2 E had engaged in 

fraudulent mi s representations throughout the offer ing period. 

( See FAC ! 9 . )  As part of  the company' s  l i quidat i on p lan ,  
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debenture holders were given the option to a s s ign the i r  cla ims 

to the Liquidat ing T rust  for prosecution , and 2 2  investors chose 

to do so . ( FAC �18 . )  

I n  August o f  2 011, the SEC also launched an inve s t i gation 

o f  the Vis t a  Defendants for the role they played a s  the 

placement agent for W2E's debentures . On February 1 5 , 2 0 13 ,  the 

SEC i s sued a cease and des i st order including a l legations o f  

mis r epres entat i on s  made t o  three anonymous customers i n  orde r  to 

induce t hem to purcha s e  debentures . (FAC �7 9 . )  

Plaint i f f  a l s o  a llege s that the o f f i cers and directors o f  

W2E i ncompetently managed t h e  company ' s  affa i rs a n d ,  when it  

began t o  fail , s e i zed corporate assets for themse lve s . However ,  

this opinion need not g o  into depth about the facts unde rlying 

these c l aims becaus e  they are based in common law . 

I I. Secur i t i e s  Cla ims 

A .  Statute of Limit ations 

Claims brought under Sect ion lO(b) mus t  b e  b rought by the 

ear l i e r  of "2 years a ft e r  the d iscovery of the facts 

constituting the violation ; or 5 years a fter such violat i on . "  

2 8  U . S . C . A , § 1658 ( b ) . P l aint iff's Section lO ( b) c laim against 

the W2E de fendants i s  t ime-barred because W2E i nves tors were or 
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should have been aware of the ke y facts cons t itut ing the 

violation more than two years prior to the f iling o f  thi s cas e  

o n  Septembe r 1 1 ,  2 0 13 .  The Court need not determine whether 

Pla intiff ' s  S ection lO ( b )  claim against the W2E defendants is 

adequat e l y  pled because it was not t imel y filed. See e.g. 

Stegins ky v .  Xcel e ra I nc . , 7 4 1  F . 3d 365 , 369 (2d C i r. 2 0 1 4 ) , 

( affirming di smis s a l  of c laim as untimely even though 

Plaintiff' s ca se was previously  dismissed by the di s t r ict court 

for fai l ure to plead s cienter . )  

The statut e  of  l imi tations begins to run whe n  a reasonably 

diligent plaint i f f  would have discovered the fact s constituting 

the violation . Merck & Co . v .  Reynolds , 5 5 9  U . S .  633 , 653 

(2 0 1 0 ) .  All element s o f  a Sect ion 1 0 ( b )  violati on must be 

di scovere d ,  i ncluding facts e s tabl i shing a de fendant ' s  scienter . 

Id. A fact i s  not deemed "discovered" unti l  the Pla intiff can 

plead it with sufficient detail and part icula rity to survive a 

12 ( b} (6 ) motion to di smi s s. City of Pont iac Gen . Employees' 

Ret . Sys . v. MBIA , Inc., 637 F . 3d 1 69 ,  175 (2d Cir . 2 011 ) . 

While mere inqu i ry not ice no longer tri gge r s  the statute o f  

limitation s , the  Supreme Court has noted tha t  this does not put 

a l l  p l aint iffs in the s ame position no matter when they choose 

to begin investigating. Merck & Co., I nc . ,  5 59 U.S. at 652 . 

Court s  mus t  s t i l l  cons ider when "storm warnings" would have 

prompted a reasonably diligent plaint if f to b eg in invest igating 
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in o rder to dete rmine when a reasonable plainti f f  would have 

discovered the nece s sary fact s . Id . For instance , in a statute 

of limitations analysis governed by Merck , the Third Circui t  has 

stated that a rea sonabl y  diligent plaint i f f  would unde rta ke an 

inve s t igation based on " ' [t]he f i l ing of re lated lawsuit s , '  

'news a rt icles and analyst's report s , '  and ' prospectuses , 

qua rterly report s ,  and other information rel ated to their  

inve s tments. ' "  Pen sion T rust Fund for  Ope rat ing Engineers v .  

Mortgage As set Secur i tization Transact i ons , Inc . , 730 F . 3d 263 ,  

276- 7 7  ( 3d Cir . 2 013 ) {quot ing Benak e x  rel . All iance Premie r  

Growth Fund v .  Al l i ance Capital Mgmt . L . P . , 4 3 5 F . 3d 3 96 ,  4 0 0  

(3d Cir . 2 0 06) ) .  The court may cons ider such publ ic documents i n  

i t s  eva luation of a motion t o  di smi s s . See Automated Salvage 

Transp . , Inc . v .  Wheelabrato r  Envt l . Sys . , I nc . , 1 5 5  F . 3 d  59 , 67 

{2d C i r. 1 9 98 )  ( Court may conside r  documents in addition to the 

complaint i t s e lf ,  including those "appended to the complaint or 

incorporated in the complaint by reference , a s  wel l  a s  . . .  

ma tters of  whi ch j udicial  noti ce may be taken . ") 

Although the date at which discovery should have occu rred 

can be a fact-intens i ve quest ion , courts in t h i s  dis t rict often 

ma ke thi s det e rmination on a mot ion t o  dismi s s. LC Capital 

Partners , LP v .  Front ier  I ns. Group, I nc., 318 F.3d 148, 156 (2d 

Cir . 2 0 03 ) (Where the relevant fact s "can be g leaned from the 

complaint and papers integra l t o  the
�

compla int , resolut ion 
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o f  the i s s ue on a motion to di smis s i s  appropriate . " ) ( Quoting 

Dodds v .  Cigna Se c . , I nc . , 12 F.3d 346,  352 n . 3  ( 2 d C i r . 1 9 93) } . 

Plaint i f f  argues that many of the fact s set forth i n  the 

FAC were onl y  brought to l i ght through the Chapter 11 T rustee ' s 

invest igati on in earl y  2 0 1 2, part icularl y  those perta ining to 

s cienter . ( Pl . 's Opp . To Sumrn . J. at 2 1; FAC cna, 62.) 

Plainti f f  a l l eges scient e r  primarily based on statement s by 

defendant s Murphy and Taylor that at the t ime of t he o f fering 

period ,  the Dargave l Plant was not in  fact open , W2E did not 

have valuable I P , and lacked the " know-how" and resources 

s uccess ful l y  to create a gas i f icat ion faci l i ty. ( Pl . 's Opp . To 

Summ . J.  at 1 7; FAC Cj[60 - 67 . )  However ,  accept ing all of 

P lainti ff's a llegations as t rue , a substanti a l  port i on of thi s  

information was e i ther known o r  free ly avai lab l e  t o  investors 

much earli e r , such that the fact s neces sary to state this c l a im 

should have been di scovered before September 11, 2 0 1 1 . 

For example , on Octobe r 1 ,  2 0 0 9 ,  in i t s  de l ayed May 2 8 , 

2 0 0 9  8 -K SEC f i l ing, W 2E de f ined its  IP plat form as consi sting 

of propri etary t e chnolog y ,  know-how and pending patent s 

i nherited f rom EE ( such as cBos techno logy wh ich the POM claimed 

would be " the p rimary catal ys t  for growth in the . . .  indus t ry 

due to its . . . first-to-market advantages.") (Form 8-K of Oct. 

1 ,  20 0 9  at 1 6 . }  At the s ame t ime ,  W2E di scl osed that the 

" init i a l  p l an s , des i gn s ,  and knowhow that were the foundat ion of 
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the project pl an" for t he Dargavel pl ant , based on the I P  

acquired from EE , was unworkable and that W2E's I P  platform 

would need to be rebu i l t  from scratch . ( I d . at 2 4 } As a 

result, t�e �P ya lued on its  balance sheet wa s writ ten down to 

zero . ( Id .  at F-2 4 . }  It a l so ac knowl edged that W2E had lost most 

of the personne l  gained from EE credited with relevant 

expert i se . (Id . at 24) Finally,  W2E descr ibed s i gn i f i cant 

diffi cult i e s  with the Da rgave l Project , including doubt s  about 

W2E's abi l i ty to complet e  the project , which had led to the 

retent ion of an outs ide consultant , and a di spute with the 

client , ASCOT , which was cla iming l iquidated damages against W2E 

for i t s  fa ilure to fulfi l l  the contract on schedule . ( I d .  at 2 9 ,  

36.) 

Thes e  warning signs should have ta ken on greater 

s i gn ificance i n  the cont ext of W2E's con s i s t ent defaults on its 

debentures. The complaint does not indicate whether W2E made 

schedu led int erest payments to debenture holders , but the 

company began default ing on the principle amount s  of t he 

debentures i n  S eptembe r  of 2010 and reported con s i stent defaults  

every s everal weeks through Janua ry of 2011. ( Forms 8-K of Sept 

14, 2010 - Januar y  13, 201 1.) Ul timately ,  none of the 

debentures was repaid. (FAC �108.) In Area Capital Corp . Ltd. 

v. Deut sche Bank AG, t h i s  court di smi ss ed a lO (b ) - 5  cla im as 

unt imel y  becaus e  a reasonable investor would have begun 
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inves tigating h i s  or her potential claims much earlier in a 

pattern o f  defau l t s. 986 F. Supp . 2d 296 ( S . D . N . Y . 2013) 

( Investor was on inqui ry not ice of i t s  potential claim a fter 

experiencin_g mul tipl e  defaults and renegot i at i ng the terms of 

its agreement . )  He re a stark patte rn of default s would have been 

obvious by early 2011 through the mo st cursory examinat ion of 

public fil ings . 

Plaint i f f  argues that it wa s unaware until the 2012 

i nve stigation by the Trustee that W2 E did not own valuable I P  

developed during the cons truct ion of the Dargavel s it e  a fter the 

acqui red IP was  a c knowledged worthle s s . ( Transcript o f  Oral 

Argument July 2 9, 2014, 14: 1-9; FAC <Jf9) ( citing Taylor's 

test imony that "the know-how was actually devel oped by the 

customer [ASCOT ] and [W2E was ]  left hoping t he custome r would 

share it with them . "} It is  not clear that t his st atement was 

substant i a l l y  dif ferent from the one made by Murphy in his  

September 8 ,  2011 declaration ,  whi ch credited Ascot w i th 

devel oping " hundreds o f  changes to the Dargavel p lant , whi ch do 

not rel y  on the IP o f  W2E Tech but are uniquel y  neces sary for 

compliance with. . . regulatory requi rement s and p roduct ive 

operat ion . "  ( Regan Decl. , Ex . 18 at �32.) Howeve r ,  in the 

context of wide spread defaults, even if investors believed that 

some valuab l e  IP wa s being deve loped,  notice that W2E was 

e ssent i a l l y  s t arting from scratch in 200 9 should have been 
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sufficient to prompt investigation . Fa ct s need not per fect l y  

match the a l legati ons that a plaintiff  chooses to include in i t s  

complaint i n  order for the statute o f  l imi t at i ons to run . In re 

Magnum Hunte r  Res .  Corp . Sec . Litig . ,  No . 13-CV-2668 ( KBF ) , 2014 

WL 2 8 4 0152 (S . D . N . Y .  June 23 , 2014 ) ( ci t ing Freidus , 734 F . 3d at 

139 ; Staehr v .  Hart ford Fin . Servs . Grp . ,  547 F.3d 4 06 ,  427 (2d 

Cir. 20 0 8 ) ( An �investor does not have to have notice o f  the 

entire fraud bei ng perpetrated to be on inquiry notice " ) ) .  

Furthermore , the August 2011 declaration b y  Luppino , one of 

the largest debent ure holders , makes clear that investors were 

in fact a l ready aware b y  that t ime that mis repre sentations had 

been made to them during the sale of the debentures . For 

example , whi l e  Lupp ino wa s "shown a video of what wa s 

represented to be a ful l y  functional waste-to-energy plant bui lt 

b y  W2E in Dargavel "  in 20 0 7 , in actua l i t y  t he p lant " did not 

become mos tl y  operational until [ 2 011], and t he plant st i l l  

rema in [ ed] under const ruct i on four years after the pre s entation 

o f  the vide o." ( Decl . o f  Carmela Luppino i n  Supp . Of Mot. To 

Appoint T rustee for Debtor , August 9 ,  2011 ,  Regan Dec! . , Ex 14 

at �3.) Luppino had a l s o  already lea rned that b y  the t ime o f  the 

offering period, W2E  wa s unable to get a per formance bond to 

construct a plant and was not paying its subcontractors and 

there fore "could not pos sibly proceed with any con struction 

pro j ects . "  ( Id a t! 10 . )  

12 
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Given this  information ,  the debenture holders were aware or 

should have been aware o f  the key fact s nece s s a ry to pl ead the i r  

securit ies f raud claims against the W2E defendant s more than two 

yea rs prior to the f i l ing of  this claim . However ,  the same 

cannot be said o f  the Vista de fendant s .  The ca se against these 

de fendants rel i es s i gni ficantl y  on misconduct documented in the 

SEC ' s Cease and Des i st Order dated February 1 5 , 2 0 1 3. ( FAC �79.) 

As a consequence , Plaint i f f ' s lOb-S claim agains t the Vista 

de fendants is  t imel y . 

B .  Arbitration Agreement 

The Vista Defendant s submit that Plaintif f s hould be 

compelled t o  arbit rate its c laims against them pur suant to the 

�investment account appl icat ion" signed by the majority of 

debenture holders who a s signed t heir claims to the Trustee . This 

court agrees t hat arbitration is obl igatory for the c laims of 

investor s  who s i gned such an agreement, but on l y  for those who 

did s o . 

The Federal Arb i t ration Act ( " FAA") provide s that written 

agreement s t o  a rbitrate di sputes " shall be valid, i r revocable , 

and enforceable ." 9 U.S. C. § 2. The Supreme Court and the Second 

Ci rcui t  have consi stent ly recogni zed that the FAA embodies a 

�libe ral federal policy favor ing arbit rat ion agreements ." 

13 
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CompuCred i t  Corp . v .  Greenwood, 132 S . Ct .  665 , 66 9 (2012) ; Scott 

v .  JPMorgan Cha s e  & Co., No . 13-CV-646 (KPF) ,  2014 WL 3 3 8 7 5 3  at 

*6 ( S . D . N.Y. Jan . 30 , 2014) ( col lecti ng cases } . In order to 

dete rmine whethe r or not there is a valid a rbit rat i on clause ,  

courts loo k t o  "(1) whether the part ies  have entered into a 

val id agreement to a rbitrate , and , if so, (2) whether the 

di spute at i s sue s come s within the scope of the agreement. In 

re Am. Exp . Fin . Advisors Sec . Liti g . ,  672 F . 3d 1 1 3 ,  128 (2d 

C i r. 2 0 11} . 

In this  ca se , there wa s a val id arbitrat ion agreement . 

Mos t  o f  the investors s igned an applicat i on which stated in 

pert inent pa rt , "[b]y s ign ing below , I acknowledge that I have 

rece ived, read, unde rstand and agree to  be bound by the t e rms & 

condit i ons a s  s e t  forth in the Customer Agreement . "  ( Inves tment 

Account Appl icat i ons , Cohen Dec l . ,  Ex . C . )  Jus t  above the 

signature l ine , t he form stated in block text that s igners 

acknowledge " t ha t  this agreement contains a predi spute 

arbitrat i on clause at  sect ion 28  of page 3." ( Id . )  The " Customer 

Agreement "  tha t  it refer red to indeed cont a ins a lengthy 

a rbitrat i on cl ause stating that "[a ] ny controver s y  or cla im 

aris ing out o f  o r  relat ing to this  agreement sha l l  be sett led by 

arbitrati on before the Financial Regulatory Authority (FINRA) . "  

( Customer Agreement , Cohen Decl . ,  Ex. B ,  §28 . 8.) . P l a int i ff ' s 

claims that Vi sta  mis represented W2E stock to investors and was 

14 
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unjustly enriched a s  a result falls within the s cope of this 

agreement , whi ch authorized Vista to  act as  an agent of the 

inves t ors "with respect t o  the purchase or s a le of securitie s . H  

(Id. at §2 . ) See Shearson/American Express v .  McMahon , 482 U . S .  

220 (1987) ( fraud c la ims under Securitie s Exchange Act of 1934 

a re a rbitrable pursuant to a customer agreement with a bro kerage 

f i rm . ) 

However, Defendants have provided evidence t hat only 

eighteen of the twenty-two investors that have a s s igned t he i r  

claims t o  the T rustee s igned investment account app l ications 

with Vista . The c l a ims of  the remaining four custome rs cannot be 

forced into arbitration. Defendants t a ke the po s i t ion that the 

rema ining customers  can be required to arbitrate under FINRA 

rul e s  because "FINRA Rul e  12200 requires arbit rat ion if the 

'dis pute is between a customer and member or a s sociated person 

of a member; and the dispute ari ses in connection with the 

bus ine s s  act ivit i e s  of the membe r or the a s sociated person . " 

(Reply Supp . Mot. t o  Dismi s s , at 2.) They omi t  the c rucia l first 

requ i rement that " [ a ] rbitrat i on under the Code i s  either: ( 1) 

Required by a written agreement , or ( 2) Reques t ed by the 

cus t ome r . "  ( FINRA Rul e  12200.) Neither is the case he re . 1  

1 In the case Beer v. Nutt, also cited by De fendant , a rbi tration 
was reques t ed b y  the customer, not the s ecuri t i e s  dea l er . No . 
06-CV-9424(HB), 2007 WL 13100 ( S . D . N . Y .  Jan . 3, 2007). 

15 
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Therefore the court must s t i l l  addres s  Pl aintiff's cl aims 

against the Vi sta  de fendant s .  

C. Rul e  lOb-S claim against Charles-Vi sta De fendant s 

To s tate a cla im for securit ies fraud under Section lO(b ) 

and Rul e  lOb-5 ,  a plaint iff must adequately plead: " ( 1) a 

materi a l  mis representation or omi ssion by the de fendant; (2) 

s c i enter ; ( 3 )  a connection between the mi srepre sentat ion or 

omi s sion and the purchas e  or sale of a securit y ; ( 4) re liance 

upon the mis representation or omi ssion; ( 5 )  economic loss;  and 

( 6 )  los s causation . "  Ashland Inc. v .  Morgan Stanl ey & Co . ,  652 

F . 3 d  3 3 3, 3 37 ( 2d Cir . 2 011) (quot ing Stoneridge I nv .  Partner s ,  

LLC v .  S cienti fi c-At l ant a ,  I nc . ,  552 U . S .  14 8 ,  15 7 ,  ( 2 0 0 8} ) . 

Plaint i f f s  must a l s o  meet the heightened pleading 

requ i rements of Fed . R .  Civ . P .  9 ( b) and the Private Securi ties 

Liti gat ion Reform Act of 19 9 5 ,  15 U.S.C . § 78u-4 (b) , ( " PSLRA'' ) . 

"The complaint must: ( 1) specify the statement s that the 

plaint i f f  contends were fraudulent, ( 2 )  ident i fy t he spea ker , 

( 3 )  state whe re and when the statement s were made , and ( 4 )  

expl a in why-the statement s  were fraudulent . "  M i l l s  v. Pol ar 

Molecular Corp . ,  12 F .  3d 1170,  1175 {2d Cir. 1 9 93 )  (quoting 

Cosmas v. Has s ett, 886 F . 2d 8, 11 ( 2d Cir . 198 9)). I f  a statement 

or omis s ion i s  a l l eged based on information and be l i e f ,  " the 

16 
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complaint [must] sta t e  with part icularity a l l  fact s  on which 

that belief is formed . "  15 U . S . C. § 78u-4 ( b) (1). 

1 . No Group Pleading 

As a prel iminary matter,  Vista defendants may not be held 

l iable for alleged mis representations made in the POM through 

the group pleading doct rine. In Janus Capital Grp.,  Inc . v .  

Fir s t  Der iva tive T rade r s , the Supreme Court held that only the 

"ma ker" o f  a s tatement may be held liable for s e curities f raud. 

13 1 S .  Ct. 2296, 2 2 98 (2011) ( s eparate ent ity " s ignificant l y  

involved in preparing" a n  investment prospectus not liable for 

the statement s within it. ) The Vi sta defendant s are not 

corporate o fficial s  of W2E, and they did not s ign e ithe r of the 

POMs . See In re Smith Barney Trans fer Agent Litig., 884 F .  

Supp . 2d 152, 164 ( S . D . N .Y. 2012) ( Corporate official s  who sign 

document s are in ult imate cont rol over their content and may be 

held l iable a s  a group . ) .  Plaint i f f  has plead no fact s to 

support an i n fe rence that Vi sta was the " entit y w i th u ltimate 

authorit y over t he s tatement , including its content and whether 

and how to communi cate i t." Janus, 131 S . Ct . at 2302 . Any role 

Vista played in the drafting process or in distributing the 

offering materials i s  i n sufficient to impos e  primary l iabil ity 

under Janus. See In r e  Fannie Mae 2008 Sec. Lit ig., 891 F. Supp . 

17 
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2d 458 , 48 3 ( S . D . N . Y . 2012) aff'd , 525 F. App ' x  16 ( 2d Cir. 

2 0 1 3}; SEC v. Tambone, 597 F . 3d 436 ( 1 st Cir . 2 0 10) ( ''using" a 

s t a t ement not equival ent to "making" a s tatement for purpose s  of 

a Rule 10 ( b) �5 cla im) . 

Pla intiff doe s  a ll ege additiona l mi sstatement s by the Vi sta 

defendants made to inve stors during t he offering pe riod bot h  on 

an individua l bas i s  and at in format ional meetings. However ,  

plaintiff fail s sufficiently t o  al lege rel i ance on the s e  

s tatement s t h a t  could give rise to l i abi l it y . 

2. No Presumption of Rel iance 

To p l ead reliance , Plaint i ff must allege that specific 

inves tors were aware of the company's mi srepres entat ion and 

engaged in the re levant t rans act ion based on t hat 

mi s repres ent at i on . In re Smith Barney Trans fer Agent Li t ig . , 8 84 

F. Supp. 2d  152 , 161 ( S.D.N.Y. 2012 ) .  Furthermore , this  rel iance 

must have been reas onab l e . Emergent Capital  I nv . Mgmt , LLC v. 

Stonepath Grp, Inc . 165 F. Supp. 2d 615 , 626 (S . D.N . Y .  2001) . An 

inve stor may not jus t i fiably rely on a mi s representation i f, 

through minimal di l i gence , the investor shoul d have dis cove red 

the truth. Royal American Mana gers , Inc. v. IRC Holding Corp., 

8 85 F.2 d  101 1 ,  1015- 16 (2d Ci r . 1 98 9 ) .  

18  



. .  

Case 1:13-cv-06400-LAP Document 91 Filed 12/24/14 Page 19 of 32 

Plaint i f fs are entit led to a presumpt ion of reliance {1) 

where there i s  an omi s si on of materia l  fact that a defendant had 

a duty to disclose , or ( 2) where there is "fraud-on-the-ma rket.u 

See Affiliated Ute Citizens o f  Utah v .  Un ited Stat es, 4 06 u.s. 

128 , 153-54 , ( 1972) ; Bas i c  v .  Levinson , 4 85 U . S .  224 , 2 4 8 ( 1 9 8 8 )  

( rel iance presumed whe re there is "fraud-on-the-mar ketu meaning 

that a defenda nt (1) "made publ icu ( 2) "material 

mi s representat ions " (3) about stock traded on an " impersona l ,  

effi cient mar ket . " ) ( quotations omitt ed) . Neither condit ion 

appli e s  here . The debenture s we re privately o f fered to a limi ted 

numbe r  o f  qua l i f ied i nvestors and did not t rade on an e f ficient 

impersonal ma r ket . 

Plaintiff a rgue s  that a presumption of rel iance should 

s till be appl i e d  bas e d  on Vista's "duty to disclose" , citing the 

Supreme Court ' s opinion i n  Aff iliated Ute Cit i zens of Utah v .  

U . S . ,  whi ch held that a bank that solicited individual holders 

of a spec i a l i zed s ecu rity distr ibuted to members of the Ute 

T ribe had a dut y to di sclose that they were o f fering to purcha se 

share s a t  less than the prevailing mar ket rate . 406 U. S .  1 2 8  

( 19 7 2) ( Pl . 's Opp. t o  S umm. J. a t  7) . Howeve r ,  the court derived 

this a f f i rmat ive duty from the fact that t he de fendants were 

"mar ket ma kers " who were both the purcha s ers and se llers of the 

relevant secu r i t i e s  and the reby able to manipul a t e  the price of 

the shares . I d. at  153 . ( "Thi s  being so , they pos se s sed the 

1 9  
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aff i rmative duty . . .  to disclose . n ) In the present case , Vi sta 

was not a mar ket ma ker ,  and the commi s sions that it would 

receive for t he debenture of fe ring were clearly outlined in the 

POM . It had no affirma tive dut y  to disclose i n formation 

rega rding the investment . See Pa. Ave . Funds v .  I nyx I nc . ,  No . 

0 8 -CV-68 57 ( PKC ) , 20 1 1  WL 27 325 4 4 ,  at *8 ( S. D . N . Y .  July 5 ,  2011 ) 

( Under Affi l i ated Ute, plainti f fs must " show [ ] that the 

defendant had a n  obligat i on to disclose the informat ionn )  . 

Furthermore , the al l egati on s  against Vista are better 

characterized as a f f i rmative mi s statements rather than 

omi s sions . ( Se e  FAC �� 7 9-105. ) 

3.  Re l iance , or T ransact ional Causation 

To estab l i sh re liance , a plaintif f must speci fy what fa lse 

stat ements they rel ied on and how re l i ance on thos e specific 

misrepres entat ions led them to engage in the relevant 

t ransaction . Amgen I nc . v .  Connecticut Ret . Plans & T ru s t  Funds, 

1 3 3  S .  Ct . 1 1 8 4, 1 1 92 (2013 ) . Without sufficient det a i l  

identifying who made a statement and when it was made , i n  

add i t i on to  who heard t he statement and i f  and when they 

subsequently invested, it is imposs ible for the court to 

determi ne i f  P lain t i ff could have relied on any of the purported 

mis statement s .  See P rime Mover Capital Partners, L . P .  v. Elixir 

20 



Case 1:13-cv-06400-LAP Document 91 Filed 12/24/14 Page 21 of 32 

Gaming Technologies ,  I nc. , 793 F .  Supp. 2 d  651 , 663 (S. D. N . Y. 

2 011 ) ( Motion to dismi s s  granted where plaintiffs fail ed t o  

p l e a d  when they purchased or sold the re levant s t oc k ) . 

Plainti ff's cla im against the Vi sta defendants fail s  becaus e i t  

cannot pl ead reliance w i t h  sufficient particularity .  

Plaint i f f  a l leges rel iance on oral mi s statement s made by 

the Vista defendant s during investor meeting s  concerning the 

value of the company' s IP and the ris kine s s  of the venture. 

Specifically,  Plaintiff a lleges that: 

(1) De fendant s showed a video that i nve stors were led to 

believe was the funct ioning Dargave l Proj ect , and 

investors were told that W2E had s igned letters of intent 

to build mul t ip l e  facilit ies throughout Europe. ( FAC �53.) 

( 2} Gregg Lorenzo "to l d  prospect ive investors , in the presence 

of Taylor and Bohan , that they would be able to convert 

their Debentures into common stock within a year and a t  a 

premium . "  ( FAC <.1154 . )  

(3 ) Taylor , Bohan , Gregg Lorenzo , and Francis Lorenzo "had 

numerous c ommunica ti ons with prospective i nve s tors , in 

pa rti cula r  with  Luppino , in which t hey continued t o  

repres ent t h a t  W2E  had valuable , p roprietary intel lectual 

property conse rvatively worth in exces s of $ 10 million 

which could e as ily be monet ized to satis fy the 

Debentures . "  ( FAC c;H55.) 
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{ 4 )  Bohan told investors including Mr . Savage t ha t  "repayment 

on t he Debentures was supported by W2 E's inte l lectual 

property a s sets" and that these a sset s included "tangible, 

detail ed plans , specifications and engineering processes 

secured at a document storage faci l ity . "  (FAC �56 . ) 

(5) Gregg Lorenzo , in the presence of Taylor and Boha n ,  told 

inves tors ( including Luppino and Savage ) "that the POM 

over stated the negative ris ks and prospects for W2 E and 

t hat its technologi es and know-how were even more valuable 

than what the POM suggested . "  (FAC �57 . )  

The first  a llega t i on doe s not state which defendant s were 

res ponsible for showing t he video or which inve stors viewed it . 

The second fa i l s  to  identify which prospective investors Gregg 

Lorenzo spo ke to . The third allegati on s imi l arly fa i l s  to 

identify which defendant communicated with which investor . See 

Mil l s  v .  Pol a r  Molecular Corp., 12 F . 3d 1170, 11 75 ( 2 d C ir . 

1 9 9 3) ( " [ pl ainti ffs ] s t i l l  have not linked the a l l eged 

fraudulent statements to particular Directors . " ) The fourth and 

fi ft h  a l legat i ons suf fer f rom a problem common to a l l  of these 

statements; they fail to p rovide a timel ine o f  when the 

sta tement s were made in relation to when the particular investor 

purchased s ecuritie s .  Prime Mover, 7 93 F. Supp . 2 d  a t  663 

( Pl a i ntiff "failed to s tate a claim for securities f raud 

2 2  
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because . . .  the complaint fai l[ed] to a l lege t hat Prime Move r 

purchas ed o r  s o ld any EGT stock duri ng the period in which EGT1s 

stoc k price a l l egedly was inflated by de fendants' mi s statements 

and omi s s ions.")  

Plaintiff also points  to finding s  from the SEC's 

invest igation a s  further evidence that investors detrimentally 

re l i ed on fraudulent statements by Vista . The SEC's Cease and 

Des ist Order doe s provide detailed a llegations about specific 

statements made by each of the defendants to inve stors A ,  B ,  and 

C and spe cifies the date on which each invested a nd t he amount 

that they inve sted. ( FAC �8 1 -10 5 . )  Whi l e  Plaintiff's recitation 

of t he mi s st atement s made to investors A, B, and C may be 

supportive o f  a f i nding of s cienter for t he Vis t a  defendant s, i t  

does not es tab l i sh rel iance by the investors who s e  cla ims a r e  to 

be adj udicated in t h i s  action . Pla intiff does not a l lege that 

i nves tors A , B ,  or C are among the twenty-two i nvestors whose 

cla ims were a s s igned t o  the Trustee. Rather, P laint iff attempts 

to  p iggy-bac k  on the SEC's deta iled a l legations of  specific 

mis repr esenta tions made to these unnamed investors by stat i ng 

that "these s ame mi s representat ions and/or mate ri a l  omi s s i ons 

were previou s l y  made [ s i c] other prospect ive inves t ors and 

purcha ser of the Debentures (including Luppino and Savage) by G. 

Loren zo either together with Taylor and/or Bohan or i n  the 

presence of Taylor and Bohan and with their a s s ent . n  (FAC �1 06. ) 

23 
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As discus sed above , this fai l s  to specify when the statements 

were made, wh ich part icu lar defendant s made each s tatement t o  

each investor , and when each inves tor purchased debentures . 

4. Reasonable Reliance 

Even if i ndividual mis statements had been pled with greater 

particularity,  Plaint i f f  would also be requ ired to show that 

such reliance was reasonable . See Harsco Corp. v .  Segui, 91 F . 3d 

337 (2d Cir. 1 9 96 ) . An investor may not j us t i fiably rel y  on a 

mi srepresentat i on i f ,  through minimal dil igence, the i nvestor 

should have dis covered the truth . Brown v .  E . F. Hutton Grp. , 

I nc . , 9 91 F . 2 d 1020, 1032 (2d Cir . 1 9 9 3} (c iti ng Royal American 

Managers , I nc. v. IRC Holding Corp . ,  8 85 F . 2 d  1011 , 10 15-16 (2d 

C i r . 198 9} ) . Courts l oo k  to several factors in determining 

whether or not an investor jus t i fiably rel ied on mis s tatement s ,  

including: 

( 1 )  [t]he s oph i s t i cation and expert i se o f  the plainti f f  in 

financial and securities matters ; (2) the exi stence of  

longstanding bus ines s or  personal relation ships; (3 )  access 

to the relevant informat ion; (4)  the exi stence of  a 

fiduciary relat ion ship ; (5) concealment of the fraud; (6} 

the opportunity to  detect the fraud; ( 7 )  whether the 

p lainti f f  init iated the stock trans action or sought t o  

24 
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expedite the t ransaction; and (8 ) the generality or 

spec i f i ci t y  of t he mi srepresentat ions . "  Id. 

In  addit ion , courts wil l  look to whether the o ffering agreement 

"be s po ke caut ion" regarding the area in which Plaint i f f  claims 

there was a mi s representat ion .  Harsco Corp . , 9 1  F . 3d at 34 5 .  

Here, t hough s ome investors may have been prior customers 

of  Charles Vi sta , al l investors were qualified investors , and 

Vi sta had no f iduciary dut y  to them based on t h i s  t ransac t i on . 2  

Most important l y ,  i nvestors could have detected m i s statement s by 

the Vista defendant s t hrough the 'minimal di l igence' of 

examining contemporaneous SEC fil ings and the written POM 

it s e l f .  ( See , e .  g . , FAC <][ 8 4 ,  8 6 ,  9 6 . }  (Al l egat i on s  by the SEC 

that al leged statement s  to inve s tors A, B ,  and C were 

contradicted by pub l ic information . )  Fina l l y ,  the POM contained 

s u f fi cient cauti onary language about the r i s ks as s oc iated with 

the venture to put purchasers on notice that they might lose 

their i nvestment al t ogethe r ,  including that the inves tment was 

"high ly s peculat ive ,  i nvolve [ d ]  a high degree o f  ris k and s hould 

not be purchased by anyone who cannot afford the los s  of thei r 

2 Vi s ta acted s o l e l y  as a placement agent for W2E and not as an 
adv i s or t o  the i nvestors . Bro ker -dealers , when ope rat ing in 
arms- l ength t ransac t i ons , do not owe the i r  cli ents a fiduciary 
dut y . See Clarex Lt d . v .  Nat i xis Sec . Am. LLC ,  No . 1 2 -CV-

7 9 0 8 ( PAE } , 2 0 13 WL 2 63 1 0 43 (S . D . N . Y . June 1 1 , 2 0 1 3 ) ;  BNP Paribas 
Mortgage Corp . v .  Bank o f  Am. , N . A . , 8 66 F. Supp . 2d 2 5 7 , 2 65 
( S . D . N . Y .  2 0 1 2) . 
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ent i re inves tment . "  ( POM of Feb . 1 5 ,  2 0 1 0 ,  FAC , Ex . B at 8 . ) For 

example , the POM stated that the company " had s igni fi cant 

operating l o s s e s , an accumulated de ficit . . .  [ di d ]  not expect 

to  be profitable  for at least the foreseeable future " and in 

fact "may neve r become profitable . "  { Id .  at 9 . ) It then 

ident i fied a number of speci fic ri s k  factors . 

Courts  h ave gene ra l l y  found i t  unreasonab l e  t o  rely on ora l 

statements when , as  here , there i s  a written o f fering memorandum 

that each inve s t o r  was requi red to read i n  fu l l  before 

inve s t ing . See , e . g .  Brown v .  Hutton , 9 9 1  F . 2 d at 1 0 3 2  

( Inves tors were unreasonable a s  a matter o f  law for relying on 

oral statements  by broke r  that inves tment was l ow r i s k  rather 

than the written prospectus whi ch included the ri s k  factors and 

det a i l s  of the venture . )  Furthermore , the POM e xplicitl y  s t ated 

t hat inve stors should not rel y  on informat ion obt a ined through 

individual s  s e l l ing the debentures ,  such as the Vi sta  

de fendant s . 3  Cons idering these  factors t ogethe r ,  i t  i s  evident 

J The POM speci f i e s  that " [ n ]  o dea l e r ,  s a l e sman ,  or othe r person 

ha s been author i zed to g ive any informat ion or ma ke any 

repre s entation not conta ined i n  this  memorandum . And , if g iven 
or made , s uch i n fo rmat ion or representat ion mus t  not be rel ied 
upon as having been a uthori zed by us . "  ( POM of Feb . 1 5 ,  2 0 1 0 , 
FAC , Ex . B at v . ) Pla int i ff argues that t he POM recommends 
inve s to r s  a s k  for add i t i onal informa t ion . Wh i l e  it  doe s  cont a i n  
stat ements encouraging investors to a s k  foll ow u p  que stions , 

however , i t  di rect s t hem only to W2 E and to in format i on 
publ i shed by t he SEC , not to the Vi s ta de fendants .  ( cont i nued ) 
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that investors would not have been reasonable in  relying on the 

Vi s t a  defendant ' s  a l leged oral statements . 

Because there i s  no unde rlying vio lation by the Vi sta 

de fendants ,  there can be no control person l i abil i t y  for the W2E 

de fendant s .  See ATS I  Commc ' ns ,  Inc . v.  Shaar Fund , Ltd . , 4 9 3 

F . 3 d  8 7 , 1 0 8  ( 2d C i r . 2007) ( "ATSI  fai l s  t o  a llege any prima ry 

vio l at ion ; thu s , it cannot e stabl ish cont rol pe rson l iabi l it y . " ) 

I I I .  Common Law C l a ims 

Given that Plainti f f ' s federal cla ims have been dismi s sed , 

I decl ine to reta in supp l emental j urisdict ion ove r the rema ining 

common law cla ims . See S i lverman v .  Teamsters Local 2 1 0  

Aff i liated Health & Ins . Fund , 7 61 F . 3d 2 7 7  ( 2d C i r . 2014) 

( cont inued ) ( Se e  I d . a t  4 3 )  ( " each prospect ive inve s tor a nd his 

advis o r  a re i nvited and encouraged to ask ques t i ons of  the 

company with respect t o  the t e rms of  and condit ions o f  the 

o f fering and the bus ine s s  of  the Company and reques t  addit ional 

i n formation nece s s a ry to ver i fy information in  this  memorandum . 

The company w i l l  s e e k  t o  provide answers and such i nforma tion to 

the extent po s se s sed o r  obta inable without unreasonable e f fort 

or expense . . . i nformat ion relat ing to  the company is ava i lable 
on the websi t e  of t he S EC . " ) At any rat e ,  th i s  statement would 
not j usti fy r e l i ance on oral statements about the nature of the 

inve s tment that a re at odds with the written o f fe ring 
memorandum . 
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( " Federal court s wi l l  norma l ly decl ine to retain j uri sdiction in  

s uch circumstances . " ) ;  28  U . S . C .  §13 67 ( c ) . 

In  the complaint , Plaint i ff as sert s that the cou rt has both 

supplemental  j ur isdiction over its non- federal claims pursuant 

to 2 8  U . S . C . §1367 ( a )  and diversity j uri sdict i on pursuant to  28 

U . S . C .  § 1 3 3 2 ( a ) . To establish diversity j uri s di ct ion , there 

mus t  be complete diversity of cit i zenship between the Pla int i ff 

and each of the Defendant s and the amount in cont roversy must 

exceed $ 7 5 , 0 0 0 . 28  U . S . C . § 1 3 3 2 ( a ) ; Cre s swe l l  v .  Sul l ivan & 

Cromwel l ,  9 2 2  F . 2 d 60 , 68 ( 2d Cir . 1 9 90 ) . However , Plaint i f f  

fail s t o  plead t h e  facts neces sary t o  e stabl ish complete 

divers i ty between the pa rt ies . Federa l courts are  obligated to 

consider whether subj ect matter j ur isdi ct i on ha s been 

e stablished,  even s ua spon te . Joseph v .  Leavitt , 465 F . 3d 8 7 , 

8 9  ( 2d C i r . 2 0 06 ) . 

Plaint iff a l leges that the de fendant s are citizens of New 

Yor k ,  New Jersey, Florida , and South Carolina . {FAC �� 2 5 ,  2 7 ,  

2 9- 3 2 . )  The comp l aint a l so includes the place o f  incorporat ion 

of severa l of the corporat ions that are part of the Liqu idat ing 

T rust ( FAC i2 1 ,  24 . ) However , it does not al lege their primary 

place s  of bus i ne s s .  See 2 8  U . S . C .  § 13 3 2 ( c )  ( 1 )  ( "a corpo rat ion 

sha l l  be deemed t o  be a cit i zen of every State . . .  by whi ch it 

ha s been i ncorporated and o f  the State . . .  where it  ha s its  

pri ncipa l place o f  busines s . " ) I n  addit i on ,  Pl aint i ff does not 
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al l ege the cit i zenship of the Trustee i t sel f ,  Gavin / So lmonese 

LLC , whi ch con s i s t s  of  the citi zenships of  all o f  its members . 

Handel sman v .  Bedford Vi l l . As socs . Ltd . P ' ship , 2 1 3  F . 3d 4 8 ,  

5 1- 5 2  (2d C i r . 2 0 0 0 ) . 

Gene ral l y ,  when claims are ass igned t o  a t rust , the 

rel evant citizenship for the purpos e s  of  2 8  u . s . c . § 13 3 2 (a ) i s  

that of  t h e  t ru s tee rather than the bene ficiaries . Grede v .  Bank 

of N ew York Mel l on , 5 9 8  F . 3d 8 9 9 ,  9 01 ( 7 th Cir . 2 0 1 0 ) (citing 

Navarro S avings As s ociat ion v.  Lee ,  4 4 6  U . S .  4 5 8 ,  { 1 9 8 0 ) ) .  In 

Bush v.  El l iott , the Supreme Court establi shed a special  rule 

for t rustees appointed under the Ban kruptcy Act o f  1 8 9 8 , 11 

U . S . C .  § 4 6 ,  that t he c i t i zenship of the bankrupt wou l d  be 

cons idered for the purposes  of diver s i ty j u r i sdiction rathe r  

than that o f  t h e  trustee . 2 0 2  U . S .  4 7 7  (1 9 0 6 ) . See a l s o  

Clarkson Co . v .  Shaheen , 5 4 4  F . 2d 62 4 ,  627 (2d Cir . 1 97 6 ) . 

Howeve r ,  fol lowing the repeal of the s tatutory bas is for the 

decis ion i n  1 9 7 8 ,  t he s tatus o f  this rule ha s been uncertain . 

See , e . g .  Pupo v .  Chadwick ' s  of Boston , Inc . , No . 0 3-CV-

5 64 (PKC ) , 2 0 0 4  WL 2 4 8 0 3 9 9  at * 3  ( S . D . N . Y . Nov . 4 ,  2 0 0 4 ) { arguing 

that it is genera l ly appropriate to look to the c it i zenship of 

the ban krupt party rather than a Chapter 11 t rustee ) ;  In re 

Litig . T ru s t  of MDI P ,  I nc . , No . C IV . A . 03-7 7 9 (GMS ) , 2 0 0 5  WL 

1 2 4 2 1 57 at * 4  { D .  Del . May 2 5 ,  2 0 0 5 ) ( not ing that the rule now 

� res t s  on a s h a ky foundat ion" and declining to apply i t . )  The 
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outcome may a l s o  depend on the speci fic powers of the t rustee . 

S e e , In re Litig . Trust of MDI P ,  Inc . , 2 0 05 WL 1 2 4 2 1 5 7  at  * 4  

( not ing that even i f  t h e  Bush rule were i n  ef fect , i t  might not 

app l y  to l itigation t rust with "s ole purpose [ J to l i qu idate 

and dis tribute"  P l a inti f f ' s a s sets  for the bene f i t  of 

creditors . ) 

In thi s  ca se , however ,  the Trustee i s  repres ent ing not j us t  

t he claims o f  t he ban krupt corporations b u t  also t h e  debenture 

holders who have a s signed thei r  cla ims to the Trust for 

prosecuti on . ( FAC �� 1 8 . )  In that capacity , i t  is not clear that 

the specia l  reasoning re lating to a bankruptcy relati onship is 

app l i cable at  a l l . See , e . g . Grede v. Bank of New Yor k  Me l l on ,  

5 9 8  F . 3d 89 9 ,  9 0 0  ( 7th C i r . 2 0 1 0 ) ( ut i l i z i ng c i t i z enship o f  

t ru s t ee i n  ca s e  whe re inve stors had a s s igned t h e i r  claims to 

l i qu idat ion t rust for col lect ion pursuant t o  a Chapte r  11  

reorgan i z a t i on plan . ) Thus , Plaint i f f  mus t  plead the cit i z enship 

o f  the Trustee in o rder to establ ish diversity j ur i sdict i on . 

IV . Leave to Replead 

Leave to amend the complaint may be g rant ed at the 

di scre t ion o f  the court . American Stoc k  Exch . , LLC v .  Mopex , 

Inc . , 2 3 0  F . Supp . 2 d 3 3 3 , 3 3 5  ( S . D . N . Y . 2 0 0 2 ) . Whi l e  the 

opportuni t y  t o  amend the compla int should be " free l y  given when 
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j us t i ce s o  requ i res , " Fed . R . Civ . P .  1 5 ( a ) , i t  may be denied whe re 

it " i s  unl i ke l y  to be p roduct ive . " Lucente v .  I BM Corp . , 3 1 0  

F . 3d 2 4 3 ,  2 5 8  ( 2d C i r . 2 0 0 2 ) . Given that Pla int i f f  ha s a l ready 

amended the compla int in response to a mot ion to d i smi s s  that 

cha l l enged the e l ement of rel iance and ac knowl edged at  ora l 

argument that i t  did not po s s ess  additional facts ready to 

suppl ement thi s  are a , Plaint if f wi l l  not be pe rmit ted to r eplead 

i t s  federa l claims . ( See  Transcript o f  Ora l Argument July 29, 

2 0 1 4 , 2 3 : 1 8 -2 0 ;  Mem . Supp . Mot . to Compel Arb i t rat ion or Di smi ss  

at  2 0 - 2 2 . )  However ,  P l a i nt i ff has  leave to supplement the 

complaint exclus ive l y  for the purpose of e stab l i shing dive r s i t y  

j urisdi cti on over the non- federal claims . 

V .  Conclus ion 

For the rea s on s  di scus sed above , the mot i on by the Vista 

de fendant s t o  compe l arbitrat ion [ dkt . no . 6 0 ] is  granted with 

respect t o  the claims o f  those investors who both a s s i gned their 

c l a ims to the Liqu idat ing Trustee and s igned w ritt en agreements 

including a n  arbi t ra t i on clause . 4  The claims under Sect ion 1 0 ( b )  

4 The s e  inve stors include Renald and Catherine Ane l l e , St even 
Ben kovs ky , Robe rt Wi l l i am Downes , Mark Fe ingo l d , Richa rd 
Fight l i n ,  Wilma and Dhanraj Goolcharan ,  S t even Lamm ,  Michae l  and 
Alexx LeVa s s eur , Robert A .  Loeser , Charles Lowden ,  Luppino 
Landscapi ng LLC , Ma r k  Nue l l ,  Da r ryl Persad , Andrew ( cont inued ) 
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and 2 0 ( a }  o f  the 1 9 3 4  Act aga inst the W2E de fendants and those 

against the Vi s t a  defendants a s s igned from inve s tors not covered 

by the a rb i trat ion c l ause are dismi s s ed . s  The rema ining non-

federal claims are di smis s ed for l ac k  of j uri sdict ion but wi l l  

b e  cons i de red i f  Plaint i f f  submit s  additiona l fact s e stab l ishing 

complete dive r s i t y  between the partie s . 

SO ORDERED .  

Dated : New Yor k ,  New York 
December 2 3 ,  2 0 1 4  

LORETTA A .  PRESKA 
Chie f  United States District Judge 

( cont inued ) and Kim Savage , W i l liam S imme l i n k , Richard Smee , 

Wade Wa l te r ,  and Ra lph Wood . 

s De fendants have not produced investment account app l i cations 
for four o f  t he investors l isted in Plaint i f f ' s s chedu l e  of 

debenture holders  who opt ed to a s sign the i r  claims t o  the 
Trust ee . The s e  i nves tors are CMS Limited ( Rodney Heathers } ,  
David E .  Gibbs , Jr . , Robert and Ann Henderson , and Wayne Latchu . 
( Investment Account App l i cations , Cohen Decl . ,  Ex. C ;  FAC Ex . 

A . ) 
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