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Pursuant to the January 9, 2013 Order Following Prehearing Conference and U.S. 

Securities and Exchange Commission (the "SEC" or "Commission") Rule of Practice Rule 250, 

17 C.F.R. § 201.250(a)-(b), Respondent Deloitte Touche Tohmatsu CPA Ltd. (now known as 

Deloitte Touche Tohmatsu CPA LLP) ("DTTC"), joined by Respondents BDO China Dahua 

CPA Co., Ltd. ("BDO China"), Ernst & Young Hua Ming LLP ("EYHM"), KPMG Huazhen 

(Special General Partnership) ("KPMG Huazhen"), and PricewaterhouseCoopers Zhong Tian 

CP As Limited ("PwC Shanghai"), respectfully moves for summary disposition as to certain 

threshold issues and dismissal of the Order Instituting Administrative Proceedings Pursuant to 

Rule 102(e)(1)(iii) ofthe Commission's Rules of Practice ("OIP"). 

PRELIMINARY STATEMENT 

Respondents move to dismiss the OIP because it (1) has not been properly served on 

any of the Respondents, and (2) seeks sanctions regarding document requests that never have 

been enforced in federal court, as required. 1 In both regards, the OIP flies in the face of the plain 

language of Section 106 of the Sarbanes-Oxley Act ("SOX"), attempts to leapfrog important 

procedural protections, and ignores principles of international comity reflected in the statute, as 

well as the SEC's own rules and established jurisprudence. As the Division of Enforcement (the 

"Division") has acknowledged, the document requests at issue may not be enforceable at all in 

federal court, because ordering compliance with them would potentially expose Respondents to 

"severe sanction in China."2 Nonetheless, the Division contends that it can skip normal service 

DTTC also joins PwC Shanghai's Motion for Summary Disposition as to Certain Threshold 
Issues, and adopts and incorporates by reference the arguments made in its supporting memorandum. 
DTTC did not "prepare[] or furnish[] an audit report" for Client G, and instead noisily resigned before 
doing so. See Answer~~ 4, 14. The OIP therefore must be dismissed as it relates to Client G because the 
threshold requirements set forth in Section 1 06(a) are not satisfied. 

In the Matter of Deloitte Touche Tohmatsu CPA Ltd, A.F. 3-14872, Division of Enforcement's 
Memorandum of Law in Opposition to DTTC's Motion to Dismiss ("Opp."), at 8 n.I; see also Speech by 
PCAOB Member Lewis Ferguson, Investor Protection through Audit Oversight (Sept. 21, 2012), 
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procedures, avoid any effort to enforce the document requests, and proceed straight to sanctions. 

That is not the law, and the OIP should be dismissed. 

Respondents are China-based audit firms that have received requests from the 

Division under Section 106 for documents that are located in China. The OIP seeks sanctions 

against Respondents for an alleged "willful refusal" to produce such documents, even though 

producing them would violate China law and the specific directive of Respondents' primary 

regulator in China (the China Securities Regulatory Commission, or "CSRC"). The charges here 

are thus both fundamentally unjust and unsupported by SOX, and a full record would show that 

Respondents' good faith conduct in the face of conflicting demands from two competing 

sovereigns precludes any finding of a "willful refusal" or the imposition of sanctions. But before 

even reaching those issues, this proceeding must be dismissed on threshold procedural grounds. 

First, the Commission has not properly served copies of the OIP on any of the 

Respondents. Instead, the Commission has purported to serve Respondents' respective U.S. 

member firms as designated agents of Respondents. But in accordance with the plain language 

of Section 106, Respondents have designated them for service of process only with respect to (a) 

the Section 106 requests themselves and (b) actions to enforce them. There is no provision in the 

statute for designation of agents for service of the OIP, and no such designation has been made. 

Indeed, in the prior DTTC proceeding that is now part of this consolidated proceeding, the 

Division therefore conceded that the only possible basis for service on the U.S. member firms 

was the "reasonably calculated to give notice" provision of Rule 14l(a)(2)(iv). Opp. at 19 

(contending that "Section 1 06 says nothing about the proper manner of service in administrative 

proceedings" and asserting that the OIP was served under the "reasonably calculated to give 

available at http://pcaobus.org/News/Speech/Pages/ 09212012 _ FergusonCalState.aspx ("[ u ]nder Chinese 
law, it is illegal to remove audit workpapers from China."). 
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notice" provision). The problem for the Division is that the "reasonably calculated" provision 

(and the OIP itself) goes on to say that such service is authorized only so long as it is "not 

prohibited by the law of the foreign country." Rule 141 (a)(2)(iv). In particular, the China Law 

of Civil Procedure establishes mandatory and exclusive service procedures under the Hague 

Convention on the Service Abroad of Judicial and Extrajudicial Documents ("Hague Service 

Convention"). These procedures prohibit the SEC's attempted service of Respondents' U.S. 

member firms, and therefore service on them is improper here. Compare In re Alchemy 

Ventures, Inc., SEC Rel. No. 702 (S.E.C. Apr. 27, 2012) (directing service on respondent's U.S. 

counsel where, unlike here, the Division had made multiple efforts to serve the respondent, and 

the respondent had made efforts to evade service and had made "no effort to show" that directed 

service would violate foreign law). 

Second, this action must be dismissed because the OIP attempts to jump directly to 

the issue of sanctions without the Division first enforcing the document requests in federal court. 

Indeed, the Division's position is that it can sanction Respondents even if the requests would not 

be enforceable in federal court at all. Opp. at 8 n.1 (a "district court could be convinced that 

ordering DTTC to comply with the Section 106 request ... would potentially expose DTTC to 

serve sanction in China, and thus decide not to enforce the Section 106 request. .. "). This is not 

what Congress intended in enacting Section 106. Section 106 requests are not self-enforcing, as 

the Division has virtually conceded3 
, and their validity (when contested) must be determined by 

a federal district court. Section 1 06 is thus closely patterned on a number of other statutes 

governing the Commission's investigative subpoena authority, which require enforcement in 

federal court. 

Opp. at 8 ("[t]o enforce its Section 106 request and compel DTTC to produce its workpapers 
directly to the SEC, the Commission may be required to initiate proceedings in federal district court.") 
(emphasis original). 
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The Division's position is particularly curious given that it also acknowledges the 

Congressional intent to put foreign accounting firms on the same footing as domestic accounting 

firms, Opp. at 5 (quoting S. Rep. No. 107-205, at 11-12 (2002)), but has posited an interpretation 

of Section 106 that would do just the opposite. Notably, a domestic accounting firm is not 

subject to sanction, whether in court or in front of the Commission, for failing to produce 

documents without a federal court first passing on the validity ofthe document request. Under 

the Division's position here, though, a foreign accounting firm is somehow stripped of that 

opportunity. This construction of Section 106 is counter to several of its provisions-including 

alternate means of production through foreign counterparts, and confinement of sanctions to 

instances of "willful refusal" to comply-which reflect Congress' sensitivity to the acute 

international comity issues that are deeply rooted in federal law and protect foreign entities from 

being punished for being legally unable to produce foreign documents because of conflicts with 

foreign law. See, e.g., Societe Internationale Pour Participations v. Rogers, 357 U.S. 197, 200 

(1958) (overturning sanctions for foreign party's non-compliance with discovery order that 

resulted from its good faith inability to produce the documents without violating Swiss penal 

laws); In reSealed Case, 825 F.2d 494, 498 (D.C. Cir. 1987) (overturning contempt order and 

holding it "causes us considerable discomfort to think that a court of law should order a violation 

of law, particularly on the territory ofthe sovereign whose law is in question"). 

The Division's only real attempt to justify this short-circuiting of established practice 

is to compare its powers under Section 1 06 to the Commission's powers with respect to routine 

examination and inspections of broker-dealers and other highly-regulated entities. This 

comparison is telling since (1) the language of the relevant examination provisions is very 

different and relates to inspections, not investigations; and (2) Section 106 specifically addresses 
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the sensitive issues surrounding foreign accounting firms and explicitly provides for judicial 

enforcement of such requests, whereas the examination provisions are expressly to the contrary. 

Indeed, these provisions demonstrate that when Congress wants to create an unqualified statutory 

obligation to produce documents, it knows how-but it did not do so in Section 106. 

The Division cannot seek to sanction Respondents when it has neither properly served 

them nor complied with the judicial enforcement procedure set forth in Section 106. 

Accordingly, this proceeding should be dismissed. 

BACKGROUND 

A. Section 106 of Sarbanes-Oxley 

In 2002, in Section 106 of SOX, Congress established a process by which the SEC 

could seek, in a limited set of circumstances, the production of audit workpapers from "foreign 

public accounting firms." 15 U.S.C. § 7216(b)(l)(A). In 2010, as part of the Dodd-Frank 

amendments to SOX in 20 I 0, Congress made certain modifications to this process. In both 

instances, Congress recognized that administrative demands for foreign workpapers implicated 

sensitive issues of international comity and had the potential for exposing foreign public 

accounting firms to competing demands between U.S. law and regulators, on the one hand, and 

the firms' home country laws and regulators on the other. To mitigate this potential for conflict, 

Congress established a number of procedural protections for foreign public accounting firms. 

• 	 Although the SEC Staff can itself issue a Section I 06 request, it can only enforce 
those requests in "the courts ofthe United States." 15 U.S.C. § 7216(b)(l)(B). 

• 	 Congress required foreign public accounting firms to designate U.S. agents for 
service of Section 1 06 requests and "any process, pleadings, or other papers in any 
action brought to enforce" a request. !d. § 7216( d). But Congress did not require 
foreign public accounting firms to designate U.S. agents for any other purpose, 
including service of an OIP. 

• 	 To facilitate cooperation among the SEC and foreign regulators, Congress established 
a mechanism by which foreign public accounting firms could satisfy their obligations 
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to produce workpapers by making a production directly to a foreign counterpart of the 
SEC, such as their home country regulator. !d. § 7216(f). 

• 	 In the Dodd-Frank amendments, Congress made clear that noncompliance with a 
Section 106 request is not a per se violation of the federal securities laws. Instead, 
only a "willful refusal to comply" violates SOX. !d. § 7216(e). 

B. 	 Respondents Are China-Based Firms That Have Registered with the Public 
Company Accounting Oversight Board 

Respondents-all "foreign public accounting firms"-are headquartered in China and 

provide audit and other professional services throughout mainland China. While they are all 

members of global networks of accounting firms, each member firm within these networks is a 

separate and independent legal entity, subject to the local laws of the particular country or 

countries in which it operates. See United States v. Deloitte & Touche USA LLP, 623 F. Supp. 

2d 39, 41 (D.D.C. 2009). As China-based audit firms, Respondents are supervised and regulated 

by the CSRC and China's Ministry of Finance. 

Following the passage of SOX in 2002, all public accounting firms that audit "issuer" 

financial statements (including Respondents) were required to register and file annual reports 

with the Public Company Accounting Oversight Board ("PCAOB"). At that time, the PCAOB 

adopted rules that explicitly permit a foreign public accounting firm to register, notwithstanding 

that it would be required to withhold certain information under the laws of its home country. See 

PCAOB Rules 2105, 2207.6. Pursuant to its oversight responsibilities, the SEC itself approved 

these rules. See Order Approving Proposed Rules Relating to Registration System, SEC Release 

No. 34-48180, File No. PCAOB-2003-03, 68 Fed. Reg. 43,242 (July 16, 2003). In doing so, the 

SEC expressly "applaud[ed]" the PCAOB's "initiative to work with its foreign counterparts to 

find ways to accomplish the goals of the Act without subjecting foreign firms to unnecessary 

burdens or conflicting requirements." !d. 
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Each of the Respondents in this proceeding registered with the PCAOB in 2004. 

Without exception, each Respondent declined, as it was permitted to do under the registration 

rules, to sign Exhibit 8.1 to its PCAOB registration form, which called for consent to "cooperate 

in and comply with any request for ... production of documents." In compliance with PCAOB 

Rule 2105, Respondents each provided a legal opinion and explained that China law prevents 

them from providing "full cooperation" with overseas document requests, but that they would 

cooperate with those requests to the fullest extent permitted by applicable laws. Id. The SEC 

and PCAOB made the determination that despite these reservations, Respondents should be 

permitted to register, and companies audited by them would be permitted to sell securities in the 

United States. 

C. 	 The SEC Staff Requests that Respondents Produce Documents Located 
Entirely in China and Subject to China Law 

This consolidated proceeding involves ten requests for audit workpapers under Section 

1 06, issued by the SEC to Respondents between March 2011 and April 2012. In each instance, 

the SEC Staff sought to obtain workpapers related to services that Respondents performed 

exclusively in China. In at least one case, the Staff initially sought to obtain the documents 

through a direct request to the CSRC pursuant to multilateral cooperation agreements to which 

the U.S. and China are parties. However, the Staff ultimately requested in each case that 

Respondents produce the workpapers directly to the SEC, rather than through the CSRC. 

Under China law, Respondents are prohibited from producing audit workpapers and 

related documents directly to the SEC without the authorization of their local regulators. The 

CSRC reiterated this prohibition to Respondents in the context of the requests at issue in this 

proceeding, including in October 2011, when following a meeting with each of the Respondents 

in China, the CSRC issued a written directive reiterating that China-based audit firms may not 
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produce workpapers and other documents to foreign regulators without authorization, and would 

face legal consequences for doing so. Respondents reminded the Staff about Respondents' legal 

obligations in China, and notified the Staff about the CSRC' s October 11, 2011 directive. 

Nonetheless, between February 1, 2012 and April 26, 2012, the Staff served the remaining nine 

of the ten Section 1 06 requests at issue in this proceeding. 

Respondents acted in good faith and went to great lengths to facilitate production of 

the requested documents to the SEC, including coordinating with the CSRC and preparing 

documents productions in the event they were authorized by the CSRC. 4 Ultimately, however, 

each of the Respondents was (and remains) unable to produce the requested documents directly 

to the SEC without exposing themselves to the risk of severe and potentially criminal sanctions. 

D. 	 The SEC Initiates Administrative Proceedings With The Purpose of 
Imposing Sanctions on Respondents 

On May 9, 2012, the SEC instituted administrative proceedings against DTTC 

pursuant to Rule 102(e)(1)(iii) of the SEC's Rules of Practice, alleging that DTTC had "willfully 

refused" to comply with a Staff request under Section 106 and thus "willfully violated" the 

federal securities laws. In August 2012, the Staff filed an Unopposed Motion For a Stay of the 

Proceedings on the grounds that renewed negotiations between the SEC and CSRC may yield a 

viable means for the SEC to obtain the requested documents. On July 19, 2012, the SEC Chief 

Administrative Law Judge declined to grant the requested stay for lack of authority under the 

DTTC engaged in extraordinary efforts to attempt to facilitate the production by the CSRC of its 
Client A workpapers to the SEC, at the expenditure of considerable time and resources. Although this 
resulted in an offer by the CSRC to the SEC for production of certain workpapers, the SEC unfortunately 
rejected this offer and ended negotiations with the CSRC late last year. See DTTC Answer, Affirmative 
Defenses, 13 (AP No. 3-15116 Jan. 7, 20 13). With respect to its Client G, DTTC noisily resigned before 
it ever issued an audit report, alerting the SEC and the investing public to potential irregularities at Client 
G. See Answer,, 4, 14. 
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SEC's Rules of Practice, but ordered a six-month postponement of the proceeding under SEC 

Rule 161(c)(1) and directed the Staffto file a status report by January 18,2013. 

In its status report, the Division reported that the SEC's negotiations with the CSRC 

to date have failed to yield a profession-wide resolution that is acceptable to the SEC. Thus, on 

December 3, 2012, the Commission filed an omnibus administrative proceeding against the five 

major audit firms in China: BDO China, EYHM, KPMG Huazhen, DTTC, and PwC China. The 

Division also moved to terminate the postponement of the pre-existing DTTC proceeding and to 

consolidate it with the newly filed omnibus proceeding. On December 20, 2012, the motion to 

consolidate was granted. The SEC now seeks to impose sanctions on each of these firms for 

their purported failure to comply with the document requests, notwithstanding the firms' good 

faith efforts to comply and the risk of severe and potentially criminal sanctions in China. 

ARGUMENT 

A. 	 This Proceeding Must Be Dismissed Because The Division Has Failed To 
Serve Properly The OIP On Any Of The Respondents 

The SEC has not served any of the five Respondents with the OIP, but instead has 

purported to serve their respective U.S. member firms. 5 This does not constitute valid service 

under either Section 106(d) or Rule 141 of the Commission's Rules of Practice, and this 

proceeding therefore must be dismissed. 

Respondents designated their U.S. member firms as agents only for the two limited 

purposes expressly recognized under Section 106: (1) service of Section 106 requests, and (2) 

The OIP states that "[u]nder the authority conferred by Rule 14l(a)(2) ... , this Order shall be 
served upon Respondents through the respective domestic registered public accounting firms or other 
United States agents that Respondents have designated for service under Section 1 06(d) of Sarbanes
Oxley, [],or by any other method reasonably calculated to give notice to a Respondent, provided that the 
other method of service is not prohibited by the law of the foreign country in which the Respondent is 
located." OIP at 6. The Division chose to mail the OIP to each of Respondents' Section I 06 designated 
agents. 
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actions to enforce them. See 15 U.S.C. § 7216(d); see also DTTC Section 106 Consent ("[t]his 

consent is limited to the purposes set forth in Section 1 06 of the Act, and does not constitute 

consent to service of any request or process, or jurisdiction, for any other purpose."). The 

Division has conceded that this is not an action to "enforce" the requests (see Opp. at 19), and 

Section 1 06( d) restricts service to actions to "enforce" Section 106 requests. 

The Division nonetheless has contended that it can serve the U.S. firms because such 

service constitutes a "method reasonably calculated to give notice" to Respondents of an OIP 

under Rule 141(a)(2)(iv). !d.; see OIP at 6. This position ignores, however, that Rule 141 does 

not authorize the SEC to use a method of service upon foreign parties that is "prohibited by the 

law of the foreign country." Rule 141(a)(2)(iv); see also In re Tindall, SEC Rel. 708 (June 20, 

2012) (Elliott, A.L.J.) (Rule 141 prohibits service on a foreign entity in a manner that violates the 

law of its home country). In China, Articles 276 and 277 of the Civil Procedure Law establish 

the mandatory and exclusive procedures for serving entities located in China.6 Exhibit A, 

Declaration of James V. Feinerman ("Feinerman Decl."), ~~ 8, 19-25. These provisions derive 

from China's entry (along with the United States) into the Hague Service Convention and, like 

many civil law jurisdictions, require foreign service to be transmitted through the central 

authorities and the courts. !d. ~~ 10-11, 19-21. Attempts to serve parties in China without 

following these procedures are prohibited. !d. ~ 20-21, 23. Here, however, the SEC has 

attempted to circumvent the China Law of Civil Procedure and the Hague Service Convention by 

These provisions were previously codified at Articles 260 and 261 of the Civil Procedure, but 
were recodified effective January 1, 2013. See Feinerman Decl., Exhibit C. 
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serving the U.S. member firms in the United States. This is prohibited by China law, and 

therefore does not comport with Rule 141.7 !d.~~ 22-25. 

Pursuant to Articles 276 and 277, China routinely cooperates and accommodates 

requests to serve individuals and entities in China. !d. The SEC itself customarily serves foreign 

entities (including those located in China) under the Hague Service Convention. See, e.g., In re 

Carrier], Inti., SEC Rei. No. 64118 (S.E.C. Mar. 24, 2011) (Office of International Affairs 

attempted service on China company through procedures established in Hague Service 

Convention); In re China Technology Global Corp., SEC Rei. No. 62305 (June 17, 2010) (same 

for service in British Virgin Islands); In re Sintec Co., Ltd, SEC Rei. No. 62198 (S.E.C. June 1, 

2010) (OIP to be served in South Korea through Hague Service Convention); In re Brokat 

Technologies, SEC Rei. No. 62107 (S.E.C. May 13, 2010) (same for service in Germany). There 

is no reason to permit the SEC to disregard the clear limits on Commission authority that 

Congress established in Section 1 06, the Commission's own basic service requirements under 

Rule 141, and the treaty obligations of the United States. See In re Alchemy Ventures, Inc., SEC 

Rei. No. 702; see also Volkswagenwerk Aktiengesellschaft v. Schlunk, 486 U.S. 694, 705 (1988) 

("compliance with the [Hague] Convention is mandatory in all cases to which it applies"). This 

proceeding therefore should be dismissed. 

When China entered into the Hague Service Convention, it conditioned its assent on including a 
prohibition on service of process by mail. See id. ~~ 8, 18; see also In re China Technology Global Corp., 
SEC Rei. No. 62305 (S.E.C. June 17, 2010) (citing a Division submission indicating that "China is a 
signatory to the Hague Convention ... , but does not agree to allow service by mail."); see also U.S. Dep't 
of State, Country Specific U.S. State Department Circulars, Judicial Assistance - China ("Service by 
registered mail should not be used in China"). As such, the SEC's service ofthe OIP on the U.S. firms by 
registered mail also contravenes China law on service. Feinerman Decl., at ,-r 8. 
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B. 	 This Proceeding Must Be Dismissed Because It Is Premised Entirely On 
Requests That Have Not Been Enforced In Federal Court. 

The OIP must also be dismissed because it is premised entirely on Section 106 

requests that have never been enforced in federal district court. The Division has acknowledged 

that an action to "enforce" a Section 106 request must be brought in federal district court. Opp. 

at 8 ("To enforce its Section 106 request and compel [Respondents] to produce workpapers 

directly to the SEC, the Commission may be required to initiate proceedings in federal district 

court.") (emphasis original). Nor could the Division credibly contend otherwise. Congress's 

directive in Section 106(b)(1) is plain and unambiguous: only the "courts of the United States" 

have "jurisdiction . . . for purposes of enforcement of any request" for the production of 

documents under Section 106. 15 U.S.C. § 7216(b)(1)(B). As such, the SEC lacks any statutory 

authority to "enforce" Section 1 06 requests through this administrative proceeding. 

The Division contends, however, that this jurisdictional requirement is irrelevant 

here. Instead, the Division asserts that it can discipline Respondents for willfully refusing to 

comply even if it never seeks to enforce the requests, or even if a court ruled that they were not 

enforceable. Opp. at 8 n.1. This remarkable position is entirely at odds with the plain language 

and structure of Section 106. It also raises a host of serious constitutional questions, and is 

inconsistent with the Commission's own longstanding practice. The OIP is thus fatally defective 

and must be dismissed. 

1. 	 Section 106 Requires Judicial Enforcement of Commission Requests 

a. 	 Like Investigative Subpoenas, Section 106 Requests Are Not Self
Enforcing. 

As Section 1 06(b) makes clear (and the Division essentially concedes, Opp. at 8), 

Section 106 requests are plainly not self-enforcing or valid ab initio. Instead, Section 106 

establishes a step-by-step .process for serving and enforcing requests that includes important 
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safeguards for foreign public accounting firms. First, in certain circumstances, the SEC may 

request that a foreign firm produce its "audit work papers ... and all other documents of the firm 

related to any such audit work ... ," and may serve such requests upon U.S. agents designated by 

the foreign firms for that specific purpose. Next, if the foreign firms fail to comply or otherwise 

challenge the validity of the request, the SEC may bring an action in federal district court to 

enforce its request. If the district court does not enforce the request, the firm has no obligation to 

produce the documents. On the other hand, if the request is enforced, and the firm "willful[ly] 

refus[ es] to comply," then it has violated the federal securities laws. Alternatively, in 

recognition of the sensitive international comity concerns implicated by such requests, Section 

1 06(f) provides for foreign public accounting firms to meet their production obligations through 

others means, such as by producing documents to a foreign counterpart of the SEC. 

In this way, Congress unmistakably modeled Section 106 upon the statutory 

provisions governing the Commission's investigative subpoena authority. Like Section 106 

requests, "[s]ubpoenas issued by the Commission are not self-enforcing." SEC v. Jerry T. 

O'Brien, Inc., 467 U.S. 735, 741 (1984); see also SEC v. Arthur Young & Co., 584 F.2d 1018, 

I 032-33 (D.C. Cir. 1978) ("[ e ]nforcement of administrative subpoenas has long been committed, 

not to administrative tribunals themselves, but instead to the courts."). Instead, if a subpoena 

recipient "refus[ es] to obey" the subpoena, the Commission is authorized to invoke the assistance 

of a U.S. court, which may order the recipient to comply. See, e.g., 15 U.S.C. § 78u(c) ("[i]n 

case of contumacy by, or refusal to obey a subpoena ... , the Commission may invoke the aid of 

any court of the United States ... [a]nd such court may issue an order" requiring compliance) 

(emphasis added). Only then is the recipient subject to punishment if they continue not to 

comply in the face of the court order. See, e.g., id. ("any failure to obey such order of the court 
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may be punished by such court as a contempt thereof."). This exact process applies to subpoenas 

issued pursuant to the Securities Act, 15 U.S.C. § 77v, the Exchange Act, id. § 78u, the 

Investment Advisors Act, id. § 80b-9(c), and the Investment Company Act, id. § 80a-41(c). This 

step-by-step process is critical for ensuring that agency subpoenas as well as other "similar 

process or demand' (such as Section 106 requests) do not fun afoul of Administrative 

Procedures Act ("APA"). 5 U.S.C. § 555(d) (emphasis added) (requiring that a court shall first 

determine whether an agency "subpoena or similar process or demand" is "in accordance with 

law" before any sanctions may issue for "contempt in a case of contumacious failure to 

comply."); see also S. Rep. No. 79-752 (1945), reprinted in Administrative Procedure Act: 

Legislative History, 79th Congress, at 206 (Pat McCarran, ed. 1946) (APA "expressly 

recognized the right of parties subject to administrative subp[ o ]enas to contest their validity in 

the courts prior to the subjection ofany form ofpenalty for non-compliance." (emphasis added). 

Legislative history and context affirms that Congress intended to include such 

procedural protections in Section 106. Congress enacted this provision against the backdrop of a 

well-developed body of law protecting foreign entities from being punished for their inability to 

produce documents without violating the laws of their horne country. See Societe Internationale 

Pour Participations v. Rogers, 357 U.S. 197 (1958) (overturning sanctions for refusing 

disclosure of bank records that would violate Swiss law); In reSealed Case, 825 F.2d 494, 498 

(D.C. Cir. 1987) (overturning contempt order and holding it "causes us considerable discomfort 

to think that a court of law should order a violation of law, particularly on the territory of the 

sovereign whose law is in question"); Restatement (Third) of Foreign Relations § 442(2)(c) (in 

circumstances where disclosure is prohibited by local law, a "court or agency should not 

ordinarily impose sanctions of contempt, dismissal, or default on a party that has failed to 
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comply with [an] order for production, except in cases of deliberate concealment or removal of 

information or of failure to make a good faith effort" to comply). The U.S. Supreme Court has 

directed that, under the principle of "prescriptive comity," courts must assume that legislators 

take account of the legitimate sovereign interests of other nations when they write American 

laws. See F. Roffman-La Roche Ltd. v. Empagran, S.A., 542 U.S. 155, 164 (2004); see also, e.g., 

Hartford Fire Ins. Co. v. California, 509 U.S. 764, 817 (1993) (Scalia, J., dissenting) 

("prescriptive comity" is "the respect sovereign nations afford each other by limiting the reach of 

their laws," which is "exercised by legislatures when they enact laws, and courts assume it has 

been exercised when they come to interpreting the scope of laws their legislatures have 

enacted."). Here, before Dodd Frank's enactment, Congress was advised on multiple occasions 

by representatives of the Commission about the sensitive issues of international comity that can 

arise in this context, including the obstacles faced by foreign accounting firms in producing 

documents directly to the SEC as well as the SEC's own efforts to coordinate with foreign 

regulators on these issues. 8 Dodd Frank's amendments to Sarbanes-Oxley were primarily 

intended to support the SEC's and PCAOB's efforts to foster cooperative arrangements with 

foreign regulators while paying due respect to the challenges facing foreign accounting firms. 

See, e.g., § 7216(f) (establishing "alternate means" for foreign accounting firm to satisfy 

obligations through production to foreign counterpart of SEC); id. § 7215(b )(5)(C) (authorizing 

For example, the SEC Chief Accountant specifically testified that "[a]ccess to non-U.S. firms and 
their audit work papers, particularly in the European Union, Switzerland, and China, has been hindered 
due to the PCAOB's lack of explicit legal authority to share information with its foreign counterparts and 
other issues related to the coordination of inspections with local authorities and the resolution of potential 
conflicts of law." U.S. House Committee on Financial Services, Testimony Concerning Accounting and 
Auditing Standards: Pending Proposals and Emerging Issues, James L. Kroeker, Chief Accountant, SEC 
(May 21, 2010) (emphasis added); see also U.S. Senate Banking Subcommittee on Security and 
International Trade and Finance, Testimony Concerning Continuing Oversight on International 
Cooperation to Modernize Financial Regulation, Commissioner Kathleen L. Casey, SEC (Jul. 20, 2010) 
("[c]ertain provisions of the Dodd-Frank bill will facilitate supervisory cooperation between U.S. 
authorities and our foreign counterparts ... "). 
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PCAOB to share inspection information with foreign regulators); id. § 7216(e) (violation of 

Section 106 limited to instances of a "willful refusal to comply" with request). In this context, it 

is implausible that Congress intended, with essentially no explanation, to require foreign 

accounting firms to (i) produce their audit workpapers to the SEC even if would violate the laws 

of their home country, (ii) with none of the safeguards that have traditionally protected parties 

who have good faith reasons to believe that their noncompliance with an SEC investigative 

request is legally protected. 

b. 	 There is No Merit to the Division's Contention that Section 106 
Creates an Unqualified Statutory Obligation to Furnish Records. 

Contrary to the Division's contentions, see Opp. at 8-10, it is very clear that Congress 

did not intend to create an unqualified "statutory obligation" for foreign public accounting firms 

to furnish documents to the SEC. See Opp. at 3. Congress obviously knows how to draft such 

provisions, and has done just that in circumstances where the SEC has been granted plenary 

authority to conduct routine examination or inspections of the books and records of a limited set 

of highly regulated entities, such as national securities exchanges and certain broker dealers or 

investment advisors (but, notably, not public accounting firms). See 15 U.S.C. § 78q(a); id. § 

80b-4. 

But the statutory provisions applicable in those circumstances are very distinct from 

those governing Section 106 requests and investigative subpoenas. The inspection-related 

provisions are designed primarily to facilitate certain types of examinations of a specific set of 

highly-regulated entities, as opposed to the broader inquiries or investigations conducted by the 

Division of Enforcement. Regulated entities subject to these routine examinations must "make 

and keep" certain records, which are then "subject, at any time ... to reasonable, periodic, special, 

or other examinations." See, e.g., id. § 78q(a) (emphasis added). The applicable provisions state 
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9 

simply that these regulated entities "shall ... furnish such copies thereof ... as the Commission, 

by rules, prescribes as necessary or appropriate." !d. (emphasis added). Unlike Section 106 and 

the provisions governing agency subpoenas, there is no reference to the courts of the United 

States, and no direction that the SEC seek judicial enforcement of its requests for such records 

prior to imposing punishment for non-compliance. See, e.g., In re Dominick & Dominick, Inc., 

SEC Rei. No. 29243 (S.E.C. May 29, 1991) (where broker-dealer had unqualified statutory 

obligation under Section 17(a)(l) of the Exchange Act to furnish records to the Staff, its failure 

to do so constituted a violation of the federal securities laws notwithstanding the lack of any 

judicial enforcement of the request). Congress has thus demonstrated its ability to establish an 

unqualified "statutory obligation" to furnish records to the SEC, but these provisions make clear 

that it did not do so in Section I 06. 

At bottom, the Division's proffered construction of Section 106 amounts to a radical 

reshaping of its obligations and authority in conducting enforcement investigations-but only 

with respect to foreign accounting firms. 9 The SEC does not contend-nor could it-that 

domestic accounting firms are subject to sanctions, whether in court or in front of the 

Commission, for failing to produce documents without a federal court first passing on the 

validity of the document request. But under the Division's position here, foreign firms are 

somehow denied these procedural safeguards. That position is flatly inconsistent with Section 

The Division's construction of Section 106 would not only disregard international comity, it 
would yield a series of results that Congress could not have intended. For example, under the Division's 
theory, without a court ever passing on the validity of the request, the SEC could initiate Rule 102(e) 
proceedings against foreign accounting firms (but not their domestic counterparts) for declining to 
produce any of the following if they were contained in "audit workpapers" or "all other documents" 
related to an audit: (i) materials protected by the attorney-client privilege or attorney work product 
doctrine; (ii) sensitive and embarrassing personal information that has no relevance to the Staffs inquiry, 
and requested for purely prurient or harassing motives; (iii) U.S. state secrets or classified information (or 
other information it could not disclose under U.S. law); or (iv) diplomatic documents entitled to immunity 
under the Vienna Convention on Diplomatic Relations. 
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106, which provides that foreign firms are subject to SOX only "in the same manner and to the 

same extent" as domestic public accounting firms. 15 U.S.C. § 7216(a)(1) (emphasis added). 

c. 	 Until Section 106 Requests are Enforced in Court, the Division 
Cannot Prove a "Willful Refusal to Comply." 

Finally, even if the Division could somehow, as a procedural matter, skip over 

judicial enforcement and initiate administrative proceedings against Respondents, it would be 

unable to prove its substantive case as a matter of law, and the OIP should be dismissed in any 

event. Only a "willful refusal to comply" is deemed a violation of the federal securities laws 

and, as such, a potential predicate for a proceeding under Rule 102(e)(1)(iii). Until a court has 

enforced the Section 106 requests, Respondents have not failed to comply-much less "willfully 

refused to comply"-with the requests. Because Section 106 requests are not self-enforcing, 

their validity and enforceability are open to dispute until a "court[] of the United States" rules. 

In the absence of such a definitive determination of enforceability, the dynamic is just two 

parties contesting in good faith their respective rights and obligations-not a "willful refusal to 

comply." 

2. 	 Permitting the Division to Bypass Judicial Enforcement Would Raise 
Serious Constitutional Considerations 

Constitutional considerations also compel the conclusion that Section 106 requests 

must be enforced in federal court. As in Section 1 06, Congress has required judicial 

enforcement of investigative requests in order to preserve the separation of powers and in 

recognition that the enforcing agency is necessarily an interested party concerning the validity of 

its requests. United States v. Bell, 564 F.2d 953, 959 (Temp. Emer. Ct. App. 1977) ("Bifurcation 

of power, on the one hand ofthe agency to issue subpoenas and on the other hand ofthe courts to 

enforce them" is required to eliminate any potential "abuse of subpoena power" that could result 

if an agency was authorized to enforce its own subpoenas). Judicial enforcement also guarantees 
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due process for the recipient of an investigative request. See Donovan v. Lone Steer, Inc., 464 

U.S. 408, 415 (1984) (a person served with an "administrative subpoena" must be afforded the 

"protection" to "question the reasonableness of the subpoena, before suffering any penalties for 

refusing to comply with it, by raising objections in an action in district court."); see also U.S. 

Dep't of Justice, Office of Legal Policy, Report to Congress on the Use of Administrative 

Subpoena Authorities by Executive Branch Agencies and Entities, at 9 n.20 ("Federal courts have 

generally held that due process does preclude federal agencies from enforcing [their own] 

subpoenas."). 

Thus, even if Section 106 were ambiguous about the need for judicial enforcement 

(which it is not), the doctrine of constitutional avoidance requires an interpretation of Section 

106 that directs the Division to obtain judicial enforcement of its Section 106 requests. Clark v. 

Martinez, 543 U.S. 371, 380-81 (2005) ("[W]hen deciding which of two plausible statutory 

constructions to adopt, a court must consider the necessary consequences of its choice. If one of 

them would raise a multitude of constitutional problems, the other should prevail. .. "). 

3. 	 The Division's Attempt to Bypass Judicial Enforcement Constitutes 
Arbitrary and Capricious Agency Action 

The SEC's decision to bypass judicial enforcement in this proceeding cannot be 

reconciled with its existing rules, policies, and practices-including the Commission Staffs 

prior conduct in this case. The Division has offered no reasoned explanation for this change. 

Bypassing judicial enforcement of the Section 106 requests is therefore impermissibly arbitrary 

and capricious and in violation of the AP A. See Nat 'l Cable & Telecomms. Ass 'n v. Brand X 

Internet Servs., 545 U.S. 967, 981 (2005) (explaining that an agency's "unexplained 

inconsistency" can be "a reason for holding an interpretation to be an arbitrary and capricious 

change from agency practice under the [APA]"); Morall v. DEA, 412 F.3d 165, 181 (D.C. Cir. 
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2005) (agency acts arbitrarily and capriciously when imposing sanction without '"explain[ing] 

why it had not taken the same position ... in similar circumstances in the past."). The OIP must 

be dismissed on this ground as well. 

As demonstrated supra, Section 1 06 was patterned on the provisions governing the 

SEC's investigative subpoenas and they are effectively equivalent in every relevant respect. The 

SEC long has taken the position that investigative requests must be enforced in federal courts. 

See, e.g., SEC Division of Enforcement Manual at 31 ("If a person or entity refuses to comply 

with a subpoena ... , the Commission may file a subpoena enforcement action in federal district 

court."). As such, in the Section 106 context, the SEC cannot bypass the procedural safeguards 

that the SEC has long provided to subpoena recipients without reasoned explanation; otherwise 

its conduct is impermissibly arbitrary and capricious. 

Tellingly, the SEC specifically represented to each of the Respondents in this 

proceeding that sanctions for non-compliance with the Section 106 requests at issue in this 

proceeding would not be imposed unless and until a federal court enforced the requests. Each of 

the Section 106 requests at issue in this proceeding was accompanied by the SEC's Form 1662, 

"Supplemental Information Pursuant to a Commission Subpoena." In the section entitled "Effect 

ofNot Supplying Information," Form 1662 states: 

If you fail to comply with the subpoena, the Commission may seek a court order 
requiring you to do so. If such an order is obtained and you thereafter fail to 
supply the information, you may be subject to civil and/or criminal sanctions for 
contempt of court. 

Id. at 6 (emphasis added). The SEC's representations at that time were consistent with the step

by-step enforcement process established by Section 106 and required by the APA. And in 

reliance upon these statements, Respondents believed that they would be able to present to a 
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federal court their challenges to the enforceability of the Section I 06 requests, before suffering 

any sanctions. 

The SEC now suggests that it apparently erred by incorporating the Form I662 into 

the Section 106 requests. Opp. at I8 (contending that Form I662 is "on its face, inapplicable" to 

a Section 106 request). But that litigation posture is belied by the Division's consistent pattern 

of including Forms I662 in each of the ten Section I 06 requests at issue here. Until it initiated 

the administrative proceeding against DTTC in May 2012, the SEC's position was unmistakable: 

judicial enforcement of these requests was a prerequisite for sanctions. 10 This unexplained 

departure is arbitrary and capricious, and the OIP must be dismissed on those grounds. 

CONCLUSION 

Based on the foregoing, this proceeding must be dismissed. 

Dated: February I, 2013 Respectfully submitted, 

? 
LATHAM & WATKINS LLP 
Miles N. Ruth berg 
Jamie L. Wine 
885 Third A venue 
New York, New York 10022-4834 
Tel: (212) 906-1200 

The SEC could have accompanied these Section 106 requests with Form 1661, which applies to 
entities statutorily required to furnish records for examination. Form 1661 is clear that a failure to furnish 
"Mandatory Information" may result in immediate sanctions without judicial process. !d. at 1-2 (section 
entitled "Effect of Not Supplying Information"). Given that the SEC now analogizes its authority under 
Section 106 to this type of plenary examination power, it would have been natural for the SEC to include 
Form 1661 with the Section 106 requests. That it did not is telling, and makes clear that the SEC has 
changed its clear and settled position in the context of this litigation and without a reasoned explanation. 
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I certify that Respondents' Motion for Summary Disposition as to Certain Threshold 

Issues and Memorandum in Support (the "Motion") complies with the length limitations of SEC 

Rule of Practice 154(c) because it contains 6,963 words (as determined by the Microsoft Word 
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ofthe Motion exempted by Rule 154(c). 

Dated: February 1, 2013 

Brian E. Kowalski 
LATHAM & WATKINS LLP 
555 Eleventh Street, N.W. 
Suite 1000 
Washington, D.C. 20004 

Counsel for Deloitte Touche Tohmatsu CPA LLP 
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) 
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) 
BDO China Dahua CPA Co., Ltd.; ) 
Ernst & Young Hua Ming LLP; ) 
KPMG Huazhen (Special General Partnership); ) 
Deloitte Touche Tohmatsu CPA Ltd.; ) 
PricewaterhouseCoopers Zhong Tian CP As Limited ) 

) 
Respondents. ) 

DECLARATION OF JAMES V. FEINERMAN 

JAMES M. MORITA PROFESSOR OF ASIAN LEGAL STUDIES 


GEORGETOWN UNIVERSITY LAW CENTER 


I, James V. Feinerman, declare as follows: 

1. 	 I am the James M. Morita Professor of Asian Legal Studies at Georgetown University Law 
Center and have been admitted as an attorney to practice before the courts of New York. I 
have been retained by counsel for Deloitte Touche Tohmatsu CPA Ltd. (now known as 
Deloitte Touche Tohmatsu CPA, LLP) ("DTTC") in the above-captioned action. I submit 
this declaration in support of Respondents' Motion for Summary Disposition As to Certain 
Threshold Issues and Memorandum in Support. 

2. 	 For purposes of this opinion, I accept as true the following factual background and U.S. legal 
context, as explained to me by counsel for DTTC and based on documents I reviewed: 

a. 	 On December 3, 2012, the U.S. Securities and Exchange Commission ("SEC") issued 
an Order Instituting Proceedings ("OIP") against five China-based accounting firms. 

b. 	 I have reviewed the OIP and assume for purposes of this opinion that the SEC 
purports to use the method of service described in the OIP, namely: 

Under the authority conferred by Rule 141(a)(2) of the Commission's 
Rules of Practice, 17 C.P.R. § 201.141(a)(2), this Order shall be served 
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upon Respondents through the respective domestic registered public 
accounting firms or other United States agents that Respondents have 
designated for service under Section 106(d) of Sarbanes-Oxley, 15 U.S.C. 
§ 7216(d), or by any other method reasonably calculated to give notice to 
a Respondent, provided that the other method of service used is not 
prohibited by the law of the foreign country in which the Respondent is 
located. 

c. 	 I understand that the OIPs were sent by U.S. mail to U.S.-based firms designated by 
the China-based firms pursuant to Section 1 06( d) Sarbanes-Oxley as agents to accept 
"requests" and "process, pleadings, or other papers in any action to enforce" a Section 
1 06 request. 1 

d. 	 I also understand that prior to mailing the OIPs to the U.S.-based firms, the SEC 
made no effort to serve the China-based accounting firms using the channels 
established by the Hague Convention on Service Abroad of Judicial and Extra
Judicial Documents in Civil and Commercial Matters, (the "Hague Service 
Convention"). 

e. 	 SEC Rule of Practice 141(a)(2)(iv) provides that service may be made on persons in a 
foreign country "by any other method reasonably calculated to give notice to a 
Respondent, provided that the other method of service is not prohibited by the law of 
the foreign country." 

3. 	 With this understanding of the factual background, I have been asked to provide my opinion 
as to the following issue: 

• 	 Whether the method of service the SEC has purported to use is prohibited by 
Chinese law, including the Hague Service Convention, as adopted and 
implemented by China, and/or other Chinese domestic law. 

Qualifications 

4. 	 I briefly summarize below my education, training and relevant experience. Following my 
receiving a B.A. in Chinese Studies at Yale College, I spent two years teaching and studying 
in Hong Kong atthe Chinese University ofHong Kong, 1971-73. In the ensuing years, I 
earned a Ph.D. in East Asian Languages and Literature at Yale University and a J.D. from the 
Harvard Law School, where I specialized in East Asian Legal Studies. During 1979-80, I 

1 I understand that the SEC had previously served another OIP on DTIC on May 9, 2012, using the same method. 
Because the method of attempted service was the same and that separate action has since been consolidated into the 
omnibus Rule 102(e) action, I assume that my analysis also applies with equal force to the service of the May 9, 
2012 OIP. 
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was a participant in the national student exchange program sponsored by the Committee on 
Scholarly Communication with the People's Republic of China ("CSCPRC", renamed 
"Committee on Scholarly Communication with China"- "CSCC"). For one year, I studied 
at Peking University and received a post-graduate certificate; in the fall of 1980, I spent an 
additional four months as a Visiting Scholar at the Institute of Law of the Chinese Academy 
of Social Sciences. I speak Mandarin and Cantonese dialects of Chinese and can also read 
Chinese. 

5. 	 I have taught at Georgetown University Law Center, and also as a visiting professor at 
Harvard and Yale Law Schools, for over twenty-five years. Among other courses, I teach a 
course in Chinese Law at Georgetown, along with a seminar in Asian Law and Policy 
Studies. At Harvard, I have taught courses in Chinese Law and Pacific Community Legal 
Relations; at Yale, I taught both Chinese Law and Asian Legal Studies courses. 

6. 	 In addition to my work as a professor of law, I served as Editor-in-Chief of the China Law 
Reporter, a publication of the American Bar Association's Section oflnternational Law and 
Practice, from 1986-1998; as Chair of the Committee on Legal Education Exchange with 
China, from 1993-1997; as Chair ofthe Asia Law Forum ofthe Association for Asian 
Studies, from 1991-1996; and have been a Trustee ofthe Yale-China Association and the 
Lingnan Foundation. 

7. 	 From 1993-1995, I served as Director of the Committee on Scholarly Communication with 
China, Washington, D.C., the national organization sponsoring official academic exchange 
between the United States and China, sponsored by the National Academy of Sciences, the 
American Council of Learned Societies, and the Social Science Research Council. In 1982
83, I taught as a Fulbright Lecturer on Law at the Peking University Law Department, 
Peking, People' s Republic of China. From 1983-1985, I served as Administrative Director 
and Fellow of the East Asian Legal Studies Program at Harvard Law School, Cambridge, 
Massachusetts. In 2006, I taught as Fulbright Distinguished Senior Lecturer on Law at the 
Law School ofTsinghua University, Beijing, People's Republic of China. I have attached 
my curriculum vitae as Exhibit A to this declaration. 

Summ~ry of Opinions 

8. 	 I summarize my opinions as follows: 

• 	 Traditionally, civil law states, like China, have prohibited any attempt by foreign 
litigants to effect service on its nationals within its sovereign territory. 

• 	 Today the exclusive method for serving Chinese nationals (whether natural persons or 
legal entities organized in China) with judicial or extra-judicial documents, including 
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documents that commence quasi-judicial administrative proceedings like the OIPs in 
this case, is to make a formal request to the Chinese Central Authority pursuant to the 
Hague Service Convention. 

• 	 Furthermore, China specifically objected to the provision in the Hague Service 
Convention that contemplates service ofjudicial and extra-judicial documents by 
mail. Thus, service by mail is prohibited by Chinese law. 

• 	 The SEC's purported attempt to serve the China-based accounting firms by mailing 
the OIPs to the U.S.-based member firms that have no authority to accept service of 
an OIP on the China-based accounting firms' behalf, is prohibited by Chinese law. 
Chinese law requires direct, formal service on its citizens within its borders through 
the appropriate Chinese government authorities. 

• 	 The SEC's purported attempt to serve the China-based accounting firms by mailing 
the OIPs to their U.S.-based member firms, with the understanding that the U.S.
based firms would forward these documents to the member firms in China, is 
prohibited by Chinese law. This is true regardless of whether the attempted service by 
postal channels is done directly by the party attempting to effect service or via an 
intermediary. 

9. 	 My opinions are based on my experience with and study of Chinese law and the PRC 
government, my examination of relevant statutes, and cases and interactions with Chinese 
and foreign experts in Chinese law. These include the Constitution of the People's Republic 
of China, national laws issued by the National People's Congress, and administrative 
regulations issued by the State Council. 

China as a Civil Law State 

10. China is a civil law country and its approach to the service of process is consistent with that 
of almost all other foreign nations who share the civil law tradition. In civil law jurisdictions, 
such as China, the service of process is regarded as an extension ofthe state's sovereign 
power that may only be performed by judicial officers and not by parties to a proceeding. 

11. Many foreign states, particularly those with civil law systems, object to the service of process 
from foreign courts within their national territory upon local nationals, except where local 
officials effect the service. That is true in most of the European countries where the modern 
civil law originated, such as Switzerland, France, and Germany. It has been carried over into 
other civil law jurisdictions around the world where the civil law has spread, such as China. 
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China's Accession to the Hague Service Convention 

12. The Hague Service Convention was designed to facilitate the cross-border service of 
litigation documents by providing a channel for litigants in contracting states to submit 
formal requests to the Central Authority of another state to effect service on the litigant's 
behalf. 

13. As of the date of this declaration, there are 67 contracting states to the Hague Service 
Convention, including both the United States and China. 

14. Prior to the adoption of the Hague Service Convention, litigants seeking to serve process in 
foreign countries had to effect service using a letter rogatory, which is a formal request from 
the court where the proceeding is pending to a court in the foreign country where the 
defendant or respondent resided. These letters rogatory had to be transmitted via the 
traditional consular and diplomatic channels, which were slow and burdensome. 

15. The Hague Service Convention significantly liberalized the cross-border service ofjudicial 
and extra-judicial documents. It established a systematic process through which litigants 
from one contracting state could directly request the designated "Central Authority" in 
another contracting state to execute service on nationals in that foreign state's territory. 

16. In addition to formal requests to the designated Central Authority of a contracting state, 
Article 1 0 of the Hague Service Convention sets forth several "alternate" methods of service, 
including by postal channels or by direct transmission between legal process servers in the 
two contracting states. 

17. Recognizing, however, that these less formal methods may be viewed as too intrusive by 
some states, and particularly in civil law countries, the Convention explicitly allows for 
contracting states to object to the use of such alternate methods to effect service within their 
territory. A significant number of the contracting states registered their full or qualified 
opposition to Article lO's alternate service provisions. (Ex. B)2 

2 Table Reflecting Applicability of Articles 8(2), 1 O(a)(b) and (c), 15(2) and 16(3) of the Hague Service Convention, 

Hague Conference on Private International Law (Sept. 2012), available at 

http://www .hcch.netlupload/applicability 14e.pdf. 
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18. The People's Republic of China acceded to the Hague Service Convention in 1991, and the 
Convention entered into force for China on January 1, 1992.3 China was one oftwenty-two 
contracting states that expressly objected to Section IO(a) of the Convention regarding the 
service of foreign litigation documents by "postal channels." The U.S. Department of State 
website confirms that U.S. courts honor these formal objections to service by mail as binding 
treaty obligations, "and litigants should refrain from using such a method of service. "4 China 
also objected to the other alternative methods of service set forth in Article IO(b) and (c). 

China's Domestic Laws Implementing the Hague Service Convention 

19. China has adopted domestic laws to implement its obligations under the Hague Service 
Convention. These laws establish the sole means for foreign litigants to obtain international 
judicial assistance in China. Article 276 of China's Civil Procedure Law provides that, 
"[a]ccording to the international treaties concluded or acceded to by the People's Republic of 
China or the principle of reciprocity, the people's courts of China and foreign courts may 
request each other's assistance in the service of legal documents, the investigation and 
collection of evidence, or other litigation actions ...." Article 277 states that any request for 
judicial assistance "shall be conducted through channels stipulated in the international 
treaties concluded or acceded to by the People's Republic of China" or through diplomatic 
channels. (Exhibit C) 

20. Moreover, Article 277 states, "Except for the circumstances pr[ e ]scribed in the preceding 
paragraph [which are not relevant here], 5 no foreign organ or individual may, without 
obtaining an approval from the relevant authorities of the People's Republic of China, serve 
documents or conduct any investigation and collection of evidence within the territory of the 
People's Republic of China." (!d.) 

21. Therefore, service on a Chinese national must fully comply with the Hague Service 
Convention and the laws China enacted to implement that Convention. To comply, requests 

3 See Status Table: Convention of November 15, 1965 on the Service Abroad of Judicial and Extrajudicial 
Documents in Civil or Commercial Matters, Hague Conference on Private International Law (Hague Service 
Convention), available at http://hcch.e-vision.nl/index_en.php?act=conventions.status&cid=41 (last visited Jan. 23, 
2013). 

On March 2, 1991, at the Seventh National People's Congress Standing Committee meeting, the People's 
Republic of China decided to approve China's accession to the Hague Service Convention. 20 U.S. T. 361, 
T.I.A.S. 6638; 28 U.S.C.A. (Appendix following Rule 4 Fed. R. Civ. P. ); I 6 I.L.M. 1339 (1977). 

4 See U.S. Department of State Website, Service of Legal Documents Abroad, available at 
http:/ /trave I. state. gov /Ia w /j udic iallj udi cia!_ 680 .htm l#treatyob I igation. 
5 The preceding paragraph of Article 277 provides that embassies or consulates of foreign countries in the People's 
Republic of China may "serve documents on, investigate, and take evidence from" their own citizens (when those 
citizens are within the jurisdiction of the People's Republic of China) provided that "the law of the People's 
Republic of China is not violated and that no compulsory measures are violated." 
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for service on Chinese nationals in China must be submitted to the designated Central 
Authority, which is the Bureau oflntemational Judicial Assistance, Ministry of Justice of the 
People's Republic of China. The Central Authority then forwards the requests to the Chinese 
courts, which execute them on behalf of the foreign judicial or quasi-judicial authority. 

SEC's Method of Attempted Service Violates Chinese Law 

22. What the SEC purports to seek here-to effect service on China-based accounting firms in 
China by mailing OIPs to U.S.-based firms -violates the Hague Service Convention, as 
adopted and implemented by China. 

23. Such purported service also violates Chinese law. 	 Article 277 of China's Civil Procedure 
Law explicitly prohibits any attempt to serve documents on the China-based accounting firms 
without first obtaining the approval of the appropriate Chinese authorities. As I understand 
it, the SEC did not obtain approval from the Chinese authorities for the purported service at 
issue here. 

24. Articles 276 and 277 make clear that any attempt at service must be made "through channels 
stipulated in the international treaties concluded or acceded to by [China]" or diplomatic 
channels. These channels are the exclusive means for serving process on Chinese nationals 
located in China. The SEC did not use these available channels. 

25. Thus, in my opinion, the SEC's purported method of attempted service violates both the 
Hague Service Convention, as adopted by China, and the China domestic laws and 
regulations that have been enacted to implement its obligations under the Convention. 

[Remainder ofpage intentionally left blank} 
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I declare under penalty of perjury that the foregoing is true and correct. 

Executed on February 1, 2013 in Washington, D.C. 

1.::::-r:_;r~ 
James V. Femerrnan 
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,, 

Antigua and 
Barbuda 

No opposition 

No opposition 

No opposition Declaration of aQQiicabilit~ No declarationAdditional 
iof.QrrnetiQO 

Additional 
ioforrnetioo 

', 

Argentina OQQQ~itiQO QQQQ~itiQD QQQQ~itiQD QecleretiQD Qf eQQ!i~ebilit~ Q~clecetioo of aQQ!i~el2ilit~ 

Australia NQ O[l[lQSitioo Ouelified 
Q[l[lQSjtiQO 

No opposition No opposition Declaretion of eQQiicebilit~ 

Decleratioo tbat eQQii~etiQO f.Qr 
reli~f will OQt b~ ~ot~cteineg if it js 

filed after the expiration of one year 
following the date of the judgment, 

except where it is determined 
otherwise by the Court seized by 

the matter 

Bahamas No opposition No opposition No opposition No opposition No declaration of applicability No declaration 
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Belgiurn QQ[lO~itiQO No opposition No opposition No opposition De!;leretiQD gf 91212li!;ebilit~ 

De!;laretion thet eQQii~etiQo f.Q[ 
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fi.!.gQ after the expiration of one year 
following the date of the judgment 

Belize No opposition No opposition No opposition No opposition No opposition No opposition 
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De~!arsation that saRRiicgtion f.Qc 
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·· .. 

~Q O[;![;!O~itiQn 
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Declgrsation that a(;!Qii~ation f.Qr 

relief will not be entecti.!ioeg if it i~ 

Penmark No opposition 
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~ee (;!rsa~ti~i.!l 
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fll.gQ after the expiration of one year 
following the date of the judgment 
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E;gypt OQQQSitiQn QQQQ2itiQn O[;![;!O~ition 0QRQ:2ition No declaration of applicability No declaration 

Estonia No opposition No opposition No opposition O[;![;!Osition Dec!saration Qf i.!QR!i~sabilit~ 
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years following the date of the 
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finland No opposition No opposition 8QgitiQDi.!l 
inf.Qcrni.!tiQD 

AQgitionsal 
infocrnsation 

No declaration of applicability No declaration 

France O[;!QO~ition No opposition No opposition No opposition Qec!argtion of i.!RQii~gbilit~ 

Declaration that a(;!Qiicgtion fQC 
relief will not be entectained if it is 
fll.gQ after the expiration of twelve 
months following the date of the 
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following the termination of the 
time limit which has not been 
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Greece OQQO~ition QQQQ~itiQn QQQO~itioo OQQQ~itioo Q~c!argtiQn of 9QQii~;abilitv No declaration 

Hungary QQQO:IitiQO QQQQ~itiQO QQQQ~itioo 0QQQ3itiQO D~cl2r2tion Qf 2RRiic9bi!itv 

D~clgratjQn tb2t aQQII~;atjQn fQr 
r~li~f will nQt be ~ntertained if It is 

filed after the expiration of one year 
following the date of the judgment 
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India OQQO~itiQn QQQOsition OQQQ~itiQn QQQO:iiition DeclgrgtiQO Qf aQQiicgbility 

De~;l2ration that 9QQ!ic9tion for 
r~li~f will nQt b~ ~nt~rtain~d if it is 

filed after the expiration of one year 
following the date of the judgment 

Ireland No opposition No opposition AdditiQ091 
inform2tioo 

Mditiongl 
jnfQrmgtiQO Declaration of aQQiicability No declaration 
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Japan No opposition 

t:Jo OQQO~itioo 
Additional 

information 
s~~ Q[a!:;tical 
infQrmatiQO 

chart 

OQQQSitioo OQ@sition Decla[atiQO of ai2Qiicability No declaration 

Korea, 
Republic of QQQO~itioo OQQO~ition OQQQ~itioo QQQQl:litjQn D~~lgrgtjQn of aQQii~atlilitv No declaration 

Kuwait OQQOSitiQn QQQQSitiQn QQQOSitiQ!] OQQQSition Declars;JtiQn of OQO-aQQiical;lility 

Declaration that aQQ!ication for 
relief will OQt l;le eotertaioed if it is 

filed after the expiration of the time 
fixed by the law of the trial judge or 

one year following the date of 
judgment, whichever is longer 

Latvia QQQQl:litiQn 
Ous;Jiified 

OQQOSjtjO!] Qf212Ql:litioo 0QQQSitiQD D~~l9r~tiQn Qf 912121i~9tlilitv No declaration 

Lithuania OQQOSitiQO QQQQSjtiQO OQQQsitioo OQQQl:litioo Q~!:l9r9tiQO of 9RI2Ii!;9tlilitv 

D~c!9r9tion that aQQ!ics;Jtion for 
r~li~f will nQt l;le ~nt~rts;Jineg if it il:l 

filed after the expiration of one year 
following the date of the judgment 
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TABLE REFLECTING APPLICABILITY OF ARTICLES 8(2), 10(a)(b) AND (c), 15(2) AND 16(3) 

OF THE HAGUE SERVICE CONVENTION 


States 
Parties Art.J1(2) 

(!I) 

,.11~ 1,~ 

(b) {c) 
Art~ 1~(2) Art~ 1(;(3) 

Luxembourg QQRQ:!itiQn No opposition No opposition No opposition Dgclgretion Qf 9R!:!Iica!;!ilit~ 

Dgclgration that a!:!!:!licatiQn fQr 
rg!ief will nQt Q§ ente!:l;eingg if it is 
filed after expiration of one year 

following the date of the judgment 

MaiC!Wi No opposition No opposition No opposition No opposition No declaration of applicability No declaration 

Malta QQQQ:!itiQn OQQOSitiQO QRQO:!ition OQQQ:!itiQO No declaration of applicability No declaration 

Mexico QQQQ:!itiQn QQQQ:!itiQn QRQQSitiQD QRQQSition O§!;l9rgtiQn of nQn-eR!:!Iice!2ili~ 

De!;leretiQn thet 9QRiicgtion for 
reli§f will not Q§ §ntg!];gined if it is 

filed after the expiration of one year 
following the date of judgment, or a 
longer period which the judge may 

deem reasonable (ggditionel 
iofomJ9tiQD, :!ge gg!;l9cetiQD:!) 

Monaco QQQQ:!itiQO QRRQ:!itiQO No opposition No opposition De!;ler9tiQn Qf eQQii!;a!;!ilit~ 

Qe!;ler9tiQD th9t aQQiic9tioo fQ[ 
relief will not bg gnte!];gined if it is 

fili:Q after expiration of twelve 
months following the date of the 

judgment 

Montenegro QRI:!Q:iitioo QI:!I:!Q:iitiQD QI:!QQ:iitiQO QQQO:!itioo Decla[etioo Qf 9QRiicebilit~ 

Q§!;I9C9tiQD tbet eR!:!Ii!;etioo fo[ 
relief ~ill oot be eot§rteiogg if it is 
filed after expiration of one year 

following the date of the judgment 

Morocco No opposition No opposition No opposition No opposition No declaration of applicability No declaration 
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TABLE REFLECTING APPLICABILITY OF ARTICLES 8(2), 10(a)(b) AND (c), 15(2) AND 16(3) 

OF THE HAGUE SERVICE CONVENTION 


States 
Parti~s 

Art•. 8(2) 
Cal 

~!1· til 

(~) .(~) 
~rt. t!i(~) 

. 

Art.lf;(~) 

Netherlands No opposition No opposition No opposition No opposition Declaration of aRRiicability: 

Qe!;;lar9tion tb9t aRRii!;;atiQO fQr 
~lief ~!iill oot t!e eotea9ioed if it i~ 

fi.I§Q after the expiration of one year 
following the date of the judgment 

Norway 0RRQSjtion Oj2j20SitiQn 0RROSition 0RRQSition Declaration Qf 9RR1icg!;!i!ity: 

Qe!;;l9r9tioo tbat 9RR!i!;;9tiQO fQr 
relief will OQt t!e eotea9ioeg if it i~ 
fi.I§Q if delivered to the competent 

Norwegian authorities after the 
expiration of three years following 

the date of the judgment 

Pakistan ·• QRRQ:litiQO tjQ QQRQ:litioo tjQ QQRQ:litiQO No opposition Qeci§E9tiQn Qf 9RRii!;;9!2i!it¥ 

Qec!§r§tiQO th9t 9RI:l!ic§tiQO fQ[ 
[e!ief f[Q[[] e~ Q9rte ggcisioo:l will 

OQt t!e eotea9ineg if it is filed after 
the expiration of the period of 

limitation prescribed by the law of 
Pakistan 

Poland 
.. 

QRRQ:litiQO QRRQ:litiQO QRRQ:litioo No declaration of applicability No declaration 

Portugal 0RRO:lition No opposition No opposition No opposition Dg!;;lgr9tion Qf 9QRii!;;9bility: 

De!;;!9rntioo tbi:lt aRQ!iC9tioo fQE 
Eelief will oct !;!e eotert9ioeg if it i~ 

fi.I§Q after the expiration of one year 
following the date of the judgment 

Romania 0RROSition No opposition No opposition No opposition No declaration of applicability 

Dec!9r9tioo th9t 9QRiiC9tioo fQr 
relief will oct bg gntg[taingg if it i:l 

fi.I§Q after the expiration of one year 
following the date of the judgment 

Russian 
Federation 0RROSition ORQOsition 0RROSition 0RQOsition Declaration of aRQ!icability: No declaration 
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TABLE REFLECTING APPLICABILITY OF ARTICLES 8(2), 10(a)(b) AND (c), 15(2) AND 16(3) 

OF THE HAGUE SERVICE CONVENTION 


States 
J»ar:tles 

; 

Art. 8{2) 
(a) 

Ar:t~ 1() 

.(b) 

·. 

fc~ 
Ar:t.l$(2) 

. 

Art.16(~) 

Sii~ln~ Vincent 
and. the 

Grenadines 
No opposition No opposition QggQ~itiQn QggQsitiQn Dg!;!9ratiQO Qf 2RRii!;s:!bilitJ:: No declaration 

San Marino Oggo:;!itiQO QppQsjtiQn Qpposition QppQ:;!ition De!;l2rl:!tion of l:!PPii!;abilit¥ No declaration 

Serbia OppositiQn Qpposition No opposition Oppo:;!itiQn Dg!;laratiQn Qf gpplicgl;lilitl:: 

De!;l2rl:!tion tbat applicatiQn fQ[ 
rglief will not bg gntertaingg if it i~ 
~after the expiration of one year 
following the date of the judgment 

Seychelles Opposition No opposition 8QgitiQD21 
infQrm2tiQO 

Mdition21 
iDfQ[ill2tiQO 

Dgclgration of gpplicgbility 

Decl2r2tiQn th2t 2PP!i!;2tioo for 
rg!igf Yl!ill OQt be eot§rt2ioeg if it i:2 
~ after the expiration of one year 
following the date of the judgment 

Slovakia 
·. 

Qppo:2itioo OppQ::!itioo Qppo:2itiQD QppQ::!itioo Qgcl2r2tiQD Qf 2PPii~2bi!ity No declaration 

Slovenia No opposition No opposition No opposition No opposition No declaration of applicability No declaration 

Spain No opposition No opposition No opposition No opposition De!;lgrgtiQn of 2QQii!;gl;lility 

Q§!;l2rl:!tioo tb2t 2QQii!;2tiQD for 
relief will not be entertained if it is 
filgd after the expiration of sixteen 
months following the date of the 

judgment 

Sri Lanka OQQOsition OQposition No OQQOSition OQQOsition Declaration of apQiical;lility No declaration 

Sweden No opposition No opposition 8Qditiooal 
infQrm2tion 

Agditional 
infQ[mgtiQO 

No declaration of applicability No declaration 
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TABLE REFLECTING APPLICABILITY OF ARTICLES 8(2), 10(a)(b) AND (c), 15(2) AND 16(3) 

OF THE HAGUE SERVICE CONVENTION 


States 
Parties A'1· 8(2) 

(a) 

~'1·19 

(~~ (c) 

·''·• 

Art. ~5(2) Art. 16(3) 

Switzerland OQQositioo OQQO~itiQn OQQO~ition QQQOsition No declaration of applicability No declaration 
·.. · 

The Former 
Yugoslav 

Republic of OQQQ~itiQD OQQQ~itiQD QQQQ~itioo QQQO~itiQn Dgclgrgtioo of aQQii!:atlilit~ 

Qecl9r9tioo that aQQ!icatioo for 
rg!igf ~ill DQt !;lg gntgrtained if it i~ 

filed after the expiration of one year 
following the date of the judgmentMacedonia 

Turkey QQQQ~itioo QQQQ~itiQD QQQQSitiQD QQQOsition Dgcl9r9tioo Qf 912Rii!:gbilit~ 

Dgc!argtjon that aQQii!:ation for 
rgligf ~ill not !;lg gntgrtaioeg if it i~ 

fi1gQ_ after the expiration of one 
year following the date of the 

judgment 

Ukraine QQQQ~itiQD QQQQ~itioo QQQQSitiQD QQQQsitioo l2§!:!9r9tioo of 912121i!:9tlilit~ 

Dg!:l9mtioo tb9t 912Qiic9tioo fQ[ 
reli§f ~ill oat !2§ §Ot§rt9iD§Q if it is 

.fii§Q after the after expiration of one 
year following the date of the 

judgment 

United 
Klngdpm No opposition No opposition 

Additional 
information 

See 
declarations 
and gracticgl 
informgtiQn 

£lli!!:t 

Additional 
information -

See 
declarations 
and Qr9cticgl 
infQrrogtiQD 

£lli!!:t 

Declgration of agglicabilit~ 

Io rglatiQn tQ S.!:Qti?J.nQ. only_, 
applications for setting aside 

judgments on the grounds that the 
defendant did not have knowledge 

of the proceedings in sufficient time 
to defend the action will DQt be 

gotgrtgingg if filgd more than one 
year after the date of judgment. 
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TABLE REFLECTING APPLICABILITY OF ARTICLES 8(2), 10(a)(b) AND (c), 15(2) AND 16(3) 

OF THE HAGUE SERVICE CONVENTION 


States 
Pi!irtles Art~ 8(2) 

(a) 

Art~ lQ 

<(b) (c) 
... "11:· 1~(2) Art. 1(;(3) 

' .. 

lJnited States 
of America 

No opposition 
-See 

e[gctir,;g! 
information 

chart 

No opposition No opposition No opposition R~c!g[atiQD Qf 9RRiic9bilit~ 

Dec!aratiQn that aQQii!;9tion fo[ 
reli~f will not be ~nt~tlained if it i~ 

filed 9fter: 
a) after the expiration of the period 
within which the same may be filed 
under the procedural regulations of 
the court in which the judgment has 

been entered, or 
b) after the expiration of one year 

following the date of judgment, 
whichever is later. 

.Venezuela QQQO~itiQO Q[lQQ~itiQO No opposition No opposition D~!;!argtiQn of 9RQiir.;9bilit~ 

[2e!;I9E9tioo tb9t 9QI:llic9tiQO fQr 
r~li~f will OQt b~ ~nt~tlain~g if it i~ 
fikiQ after expiration of the period 

specified in Venezuelan law 
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Excerpts from the Civil Procedure Law of the People's Republic of China 

Unofficial English Translation 
(As revised and adopted on August 31,2012 by the Standing Committee of the National People's Congress and 

effective as ofJanuary 1, 2013) 

Article 276 According to the international treaties concluded or acceded to by the 

People's Republic of China or the principle of reciprocity, the people's courts ofChina 

and foreign courts may request each other's assistance in the service of legal documents, 

the investigation and collection of evidence, or other litigation actions. 

If any matter requested by a foreign court for assistance would impair the sovereignty, 

security, or social and public interests of the People's Republic of China, the people's 

court shall refuse the request. 


Article 277 A request for providing ofjudicial assistance shall be conducted through 

channels stipulated in the international treaties concluded or acceded to by the People's 

Republic ofChina; if there is no treaty regarding judicial assistance between China and 

the foreign country, such a request may be made through diplomatic channels. 

A foreign embassy or consulate to the People's Republic ofChina may serve legal 

documents to its citizens or conduct the investigation and collection of evidence on its 

citizens with the conditions ofno laws of the People's Republic ofChina to be violated 

and no compulsory measures to be taken. 


Except for the circumstances proscribed in the preceding paragraph, no foreign 

organ or individual may, without obtaining an approval from the relevant authorities of 

the People's Republic ofChina, serve documents or conduct any investigation and 

collection of evidence within the territory of the People's Republic ofChina. 
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