
9/14/2012 5:56:39 PM EST £healy STROOCK STROOCK LAVAN LLP 

IJ[NIT:®D S,TA:TE$ O.F. ~MERICA 
BEFORE THE 

SECUI~rt:tits AND ltrXCIJANGE (]Ql\fll\<1:I$SION 

PAGE 2 

ADMINISJ'RATIVE PRQQEEDU\T(l SEP 1 7 2012 
Fil~ N.o, $~:t4mn 
-.,.,~..,,.---,-".-.-"'~.,.,.-,.c..:,.;.,:,.;-. ... '-"""'"-·'-"'"""'-"'"'""''"""-'--"'"'+"' .... '"."'""''":"'~~"'"'"'"'""'-.:.." ... "'~"'': x.· 

In th<:: M~tter qf 

1\1I(JUEL A,~ FERRER, and 
CARLOSJ; ORTIZ •. 

Resporident.S. 

'· '· 

---.... ----)I' .... ..,)Ooio ....... _ ...... olo'"*;l>il~lo<>lo<> .. ,.,.,.""' ... PIO,...,fllll"-to<\"lfl'~.--.··--... otoo'>:'f~~~f'l('~l":".""'.""""""-·'!"'~ao:"'"":-~!""'-~"'!"~ .... --"'!"~.- ·x.· 

EICSPONDENT M!GUEL:kt :f::ElmE~.~s l?~;~,RmA:a.INH .M:El\1P:aANI!UJ,\·r 

STR.QOGK&STROOCK '&- LA\/ANLLP 1so M~idtn Lar1e · · · · · · · · · ·· 
New Yofk,}mewYoik lOt>SS 
(2t2; &o6;.54oo 

S~ptq.rfb~r 14, 291.2 /Hlor;](iJIS for NHgue/;4. 'Ferrer 



9/14/2012 5:56:41 PM EST £healy STROOCK STROOCK LAVAN LLP PAGE 3 

TABLE QF:CON'EENTS 

Page 

T AJ1LE Q.F AUTHQI~.IJ'.IE$i ·······~···•'<·•····~·······"·'··· ....................................... ""··· . .iii 

PRELf.:MIN.~RY BTA'fBM'f)N'.T .•......•. ,.,.,, .. ,, .. , ....•...........•........•.. , .•...... ,.,.,,.,,.,., .............................. 1 

.$.Ti.,_'f.Erv.f.E:bfT· Q.F If.f'{Q'TS: ·::-~.,, .......... ,~ .. ·.:•··~:····•• .. ····.~:~:,~::.• .. ····•·:~ :•··•:•:,·•···~ ............ , .... ,, .••. x.• ,., .......... ,, .................... , •.. , •......••.•••...•.•.. 5 

L ML. Pettet's Backgtotmd And . .Role: AtllB.S PR ............. ,. ,_., ................ ··········--·············· ........ 5 
It -~1)3$ ·r.R·'·sA::JiqtS,eq'"JJ:p.d 1\!.fll,ttl..<U ·F\Jnsi$.':··· ~·:• ,,~· .. ·.·~<·~···'.~· ~·· .. {:•·······•·,-···;··'''······· '····~·· ., ........•. ··~·:······<:······ 7 · 

A. Regulato:t:y .Ba.ckgtoutid. A~;n;d Advantq&¢$. Ciftht:; F.unds: ........ w· ""'' ........................... 7 
:J3; ChrtJ:ilcCt~r:~§fiq$ {}f XhG- FtnJ_clS;:~ .......... ··' .,, ........ ·~···' ...... ~·· .•.. , ; •• , .• ,: ';. ,. ,, '~ ,. ·-~··. ;' , .... ; ••·: .... ,. ;•' '""' ·~,; '"". s 
-.c. Jviana.gem~nt'.O:f'fhe ... fiU;nds: .• , ................................. ,,.., ...... ,., ....... , .. , .... , .. ,., ......................................... .,.J1 
D, Inher~x1t:Canstr~nts Qf11ie M~ket.For Pu<:;:rto Rico 

· Ta.x~Ad.vatitag~d ciosea'"ii1lci"Fili1cis ;; •.. -... : ........................................................................ 9 
.R ·uBS .. PR:~s.RoleJnFa¢iHlaJin~A$~;cqnd.aqrM~ket.~x; ..•. ,,,,,,,.;; ... ,"'·'•·····'•····~''';''''''' tO· 

III. Ef\KnowJe.dgeof'MqterialA:,sp~ctsOfTheFurids· ................... <,·•·•······--································12 
:A. '\V'ntt.en 'Dis¢1osure"s ........... , ....... "' .....•.•..•..• ,. ................ <.;-•• ,.,.,·.:;·,,,. ,,,:.. .... :.:;.; ··'·· .·.;:•.-:··· , •••. ,·,·,.·<••:>; .• _. ••• ; . , •• ; ,c .. l2 

}3. P.r:esei,J,ta#cms 4-n.d. S?.le.s !v'leetihg~ .•.•. i'"'····~··"'"'''''''''·······························"················ 15 
.C. The J~As 'Ku~w Abottt!h~ I!c:lll2008::N'1'?tkeflitfbalmt¢~ .•.• , •. , .. , ....•.•• ~;, .......••.•.. , .... , ... 17 

JV.. Mr~ Fen:er's G911111}W:ti9?U91W WitbThe'F.As, ....... ··~·-·~·····.·~·;••· ···~· ····,~·····""'·'''''' .......... ~ ....... rs· 

v. 
:"\'T .v "-.• 

A. .lVfr.l~\~ncer~sJ{istoi:ic Pfu¢tic¢ Of:ComtJlili}iPati.ng With J:'f¥¢ PAs .......................... ,.,.18' 
B. l'Ji\ f erre1•\s ~M~il;:;At)o-gfThe FtmdS.t .Perf(xt:ll1~11-Ce ;An¢ .Vqia,.tility.,.~ .... , •......• ~· .... , :20 
c. Mr.r·en:er;s E-MailsRe$arding'thels~u$'1¢es Q:fNt;:W.E:u;nd S.hc.tt:G$ .... , ...•...•. , ..•.... 24-

:Q. th~ E~M~ls.J.Ht~ FeJ,J~x. S~l1tl'<> J]:r<;l•ft\~;t'liJlingJhe PeriQg 
\V4~1lVI?SP~Was:F6.rcedByUBS FS.To Red.uceJtsinventor)l .......................... 26 

ML :Fen;et' s Co.I11J.ut!l1ic~fi<>ns )V:itb. Gtt$t()lJ:l~S·· ,, ;,_ ..• <••>i;···• '·· ,,~,.;,;~,;;;•;•.!•i;• ,,,,,c,~,.,, •. ,.;,; ,, ,, ... 30 
'1'4e· Shal'tl· J~ep~rchas.e<P.rQ:granL .. -•............. , ............................................................... " ........................... 32. 

4c:. 



9/14/2012 5:56:43 PM EST £healy STROOCK STROOCK LAVAN LLP PAGE 4 

!\.l\.OJJI\1EN.T: .. " ....... , ..... , .................... , ... , ..•.• :. ''"·'''···~"~'.·'''···;,,;: ... ,.~~·,~···:•:'···-:.•;••• .. , ..• :.,, ... ,: •. :.·•···•·'•/:·':•:; .:". ·'''·<···'· '":>.· _,, ''.···.~·-· ....... '"· 32 

I. M.:r. Ferrer's::Colum'lrnications With The.FAsDidNot ViOHit¢ 
'the :Fe.derai Secui:itiesLa.Ws: ............ , •.............•......... ~.-·.··············"'·················· ........................... 31 

A~ &rr. ft<11~¥r Pitil: NptVJ(>r';tf~.:SeytiQlr 19CP:D ,A;'£'4 lt¥~.e lpb.~S&J •. , ...... ;~·····~··········~···.•· 3.3 
L Mi. Petter D.t~l:Not Make Ati;Y.Matctial.~Mfsstatemenrs Qr Otrtissions .... 3$ 

a,, :Mr,Ji'~n·e.r"$'$t~~meAts!:o1J:w Ii.A~ 1Ye.re.TB1~:·,.~·~···"''''······i·''··· 33 
·b. The Allegedly On1itted. ftifor1uation: Wa:\ NotMatt:;tia1 

.B¢¢i1:t1$~·Mr; F:t!tt¢f ~ S1a~ero¢nt$ '\V¢r¢ N on~,Apti¢n:ahl~ 
I1h,spte$$jQP$·.<?f9'pinioil9rLPo~e,ly·0pth1:li~ti() $t?~~me11.ts ~·''''~···· 94 

c. The AllegedlYOmhkd Iafo1-matio.tt\V~sNot kvlatedal 
Bec:~tus¢ItJ)id'NotAlr~t 1'he . .:•totai !v.Bx'~Of 
.JnJP;r:ti1l'l:t1rJn.Availr(bl~·'1\:;J The.l(Al),,,,~•·: .,.;, ..• ~·· "''· '"'''~· , .. •x!••· ·~·••···''''. , ,. 37 

2~ Mr. Fe.rre.rDidNot ActWilhScieiiter\%enHeE~M,til¢d 
Th~f'AsAhout i'heFJ.tnd$; ...... , ... "., ......... , ... ,."."''''''''''''"''''······················ 40 

3. JY.Ir; Fl;;rrer:Did NptMq{;;pAmy St~t$3P1~nts ''l11 C()nnecfion WitlC 
The. Purchase Or Sale OfA.Secufity ............. , ............................................ 41 

.13. M~, F'crre.t.bidNot:Viotate·$s;¢t1~n l/(a)(::t).~··••'''''''i·'•····•·••\··''·'-'·····,····~·····•···•'·····'i··'·•·· 43 
t.. Mh F:'err(3rDid Nqt 1;\c(N~giigenfly When B .. M~1i1ing 

t:he'JtAif.Aho.urTheJ=tu:n&.~ ........... " ......................................................... ,. ................... , .. 44 

,'2:. Mr: Eer:t~rPtdNqt:l;tp;gagg:ln~y Qp;n~gct 
'"lnTh~QfferOrSf;~e'' Qf:T:he Etgrqs •. ~~·····•"''··••;·•:···.o···················•·.··········· 44 

3. Mr; Fetter ObtaJrted No . .Mon~y Or: t>toJ'elty:From 
The $tatG.i':tl,¢nt~ He.1v~<~.d.e TP The.B:f\$. .• ;•;, . .,.,,"·•··'•';·•·· •'''''';''·'''"•·''·'''"~'·-''''• 45 

H.. ~r. Fc.rr:cr PidN~:4 Mc(k~ .4:n:r.Mi~J.ead1ng Sfuterrientst& 
UBS·:PR/~fCustdffiets ................................... , .............................. , ..................... , ............................... 4.6 

III. Mr, F'~®rD#:ll'fqtAI# And.A.t>~t-A.:nyof.QB$ PR.'$A'\Ileg~qViolfl:tTons 
.QfTb.e .S.ec!lf#tie~:;~<l}Y;S·~ ...... ,~.····:~··············•··.-~·~;·•":···········•·····•· .. ······· ... ·••·· ............................................... 47 

Pi. Ivtr; FerretCij..tuJot Se .Li<io!¢ Fo:rS¢hcme Li~bility ......... , .•.. ,,,,,,,,,_,+,.;;,;, .• ,,,.,,~ .• ,,, ....... ,,,;,. 48 
·CONG~JJ~.fQN :a::~·.:.~:-.~: •. ~··:.;.; .... _~;·~::~>··_·l f:~f:~:~ .~ ... ~ ·-: ... ~t ·:~-~=·:~-· :!'-... ~;~'-.(~."'-)<.:.. ~."'".~··.·.~:·-~-· ~>· ... ~ ~ .~ ....... ~ .... :.· .................. " ..... :.; ...... -.. .............. ~ .... ·~ .. ;.- .. ,~ .... ~ J..: ..... ~ .l:. :0 .. .......... )·~ ............ ~ ... ·~} ... ,.. 5o 

~i:i'--



9/14/2012 5:56:45 PM EST £healy STROOCK STROOCK LAVAN LLP PAGE 5 

TABLE. OF AUTHORITIES 

Page(~} 
{?,'I:$E$ 

Aaron v. s;t:_Q:, 
446 U.EL 680(1980}~ ......................... ", ......... , ............ ,.: •.. ,;.,, .. ,.,,.,.,,:.,,,,~ ...• ,.;.,,+c:..;:•.;:.y•.·•"'·::''"•·'·,:·:.··•:•·,···'······"'·•·····•48 

ACA FinanciglGu~ttg_nty C(!rtL\( Adve.§t, Inc.~ 
512. F 3d 46 {fstCir, ZU08):.,, .• ~,<·~;,.,, .. , .. ,,,~··· .,,,,, .• ,,, ., .• ,, ., ...• ,~·~··· ,, .......................... , ....................... ;40 

J~Q;-\ & Locaft34J}?B\Y)ointPension Trust of Chicago v. JP.Motgan Chase Co., 
5;53Jt3d l$7 (4~ Cir, 2:0Q~};, ................ , .. :·~······ ..................... ~ ........ ,. ......•..•.•.....•....•. , .......••.....•......... 36 

Gmhamv, SEC, 
222 Jt:Ji:t994;' (D.CL Cb< .20:00) .... ,. , .•. ,,.,.,,,., •... ''·'" ••...• "·'•• ............. , .... ' ...... ,.,. '''''·':'·•:•:····:;,;, '"·' ' .... ;:;: .• ·.:;:.:.•:!:'''·''' ;:):•.!:< '' ,,,; •Yi .43 

Qr.~l~Jv. ~TP Software, Ike., 
. 194 E;'J.d l85{l:st Cit•199$)) ., .. ;, .. ,,,,,,, .•••.. ;. •+:•"''''i·~''''''''"''·?i~o>•·············~,. .•.. ,., •..•... ,.-. ..................... 35 

Gross \1:: Summ:a Fo1it Inc~ . 
,":"~:""'·~~:·-.. . .·· .. ··: ;." .· . .- ... .-..,...._. ~ . ."'='·-~ . . . .· 

.93 F.3d 9S7(Jst Qi;r,JQ9<}), paitiallysuperseded:byi~tatute:orrothetgrotind~·as 
recmmized in .. Greebel, I8f4.F:3d.J85{lst Ck J99Q) ...................... " ... , ...... , ....... , ... , ........ ,,.,, .... , .... ,39 

rr?.n~,YV~_SBC~ . 
. ·41:5 f-".2d:5S9·(:.Z,d .. Cir~.l969).~ ............................. .., ........... "·''''''''''·····"•?v··•··•·''·'·'''':•; .• ;:, •. ;.,,,"'''····:""•''·'·•·····:·i/··.•.;,•·,3'$: 

HilLiidel?:{!ptners Ltd. PartnerShip y·; .Adage,Iric~~· 
42 F.3d204 (4th··cir.l994) ...... , ......... ;;,~.,,,,;·~;,,,,:.·•:••i••·····~··•••:ih"·''''•'''•'·•n"··'·•·•··!•··'·······;-,, .. , ... , .... ,37 

.In re Boston 1'echno1o~v. Securities Litigation, 
8 E. S:Upp. ~··~ 4:3:. (Q .. Mas.s:. EiSiS) ·•:·•··~:·•<··~~'~'·:·:~··~''''''''··· ''i~•·····•··· , ......... , ... w.·········· .. , ........ ,.:36, ~7 

hi te Cable & Wireless, PLG, 
· S:2J £, Supp. ~4 74.9 (E~D .. Va.2004} ....... , ......... " .................... ,.,,_., ...... , .. , ••... , ...• ••···i•!'·•'•·;;,,,; .•• ;c,,A6. 

Janus Capital Group,Jnc. v. Fh'stDer1vat1ves Trt1deti1, 
1:3J S, Ct. 2J96 {;Z.Q:J J) ... w••••••·••••· ''·''·'·'·'''''""''' ,,,,. ,,,,. ,,_,.;;;;;':+ •·••••;f• ''"·•'''·''''~:••:•:•••~·~ •.• >''''""'' .42, 4:3,. 45 

K.L~rohei"g v.:Roth} 
473 F .. S\1pp~ .544· (S.D;N~Y-1.9'7~) '"'··''''''·'·''•'"'' •i+ .. ••· -'~ ''''•.':·•:i''; .•.. :, ••• ,, ~-··:·:····:· .,, ...•••••..•....•.••..•.•.... .45 

·Lasks;r\i; 'New 'i'otkState)31eciric .. ~ Gas:Cbt,th~ 
8$ F:.5d..$$(2d Oir-199$)~;,,,, ... ~, ..• ,~ •. -+<··,··.~·''•· •·.f~~· ·•·.•.··· ·~~············· .......... '" ......... , ....................... .36 .. . 

·LuciaN. ProspectStrJ;JetfHgh lncome Portftilio•Jnc., 
. 36 .F~34l7Q.UstGit:' .. ~S:94),.~················· 1 ............. , ...................... ., •••••••••••••• ,.,, ............. , •••••••• ,, .•••• :37 

~lii.,. 



9/14/2012 5:56:47 PM EST £healy STROOCK STROOCK LAVAN LLP PAGE 6 

Jvfartin v; Steubner 
·~-·--.. ~-·~-"' 

485 F .. ·S1Jpp; $'8{S,:D. Ohio 1Q'?9) •. .,.,,.,,..,., .. ~·······.-·~··•··· .. ···,·······:~········'················.•.•.·· ... -.. · .. ., ...... .41 

Pant~r v. MarshglL.Fiild ~-~• 
646 F.2d27l (7th:Cf.i\ J9,8J)' .. , .......... ,.,.,.,,., ......... , ....• , ... "'""''""'·'·"·····:···············•••·•·•·<>••••••"·""''37, 38 

Raab v. Genet~i:l.Physics Corn .. ~ 
· 4 f':sa-:2.s6:(4t1·r::ctr. l993J.· ... , ........ ," ....... , .. , ........................... " .................. ,. ....••.........•.... ~ ...... , .... , ............. 4:7 

Rizek v>S.EC, 
· :;zrs F-;3 ti · 1'5 1 (1;stt:::.'ir. :2Q.QP!.'· ·:"•· ··~~,··, , ,, ..•.. , ., •.. •:·:"~:···~·'i'·t, •• , , .•• , .. ~, ~.·. ~·:•· •• '!' '·''':·•··· .,:·:··~• ~···.-···"•}'., ..••• , ,, • ,, .......... 4o 

San Leandro .EtnergencvMed.ical GroupProfitSharingPhm v, Plnlip Morris; 
75 F.3d . .'80J, (2~:LCir;: 199:6); ,,,., ··~'"·h•·· :. ,.,,, ·:••··· ••.... , ..• ,., ....... :,., ...... , ........... , ..•...... :.' ..... ~ .... , ......•. »···· •. , • , ..... , •• , , ......... , .·. 35 

~Ss~hYi?rtf v. Novo IndustrL. AfS, 
6"8. •F~·· ·.s·u·p· ·p· ·7·.·9· ·<>·•·(s· · D· 1-T ·y·• ·· ·1 <".o"\ 47 .J ...• , F: < ·. ·'" .•.. ·..;.·· •. : ... ..... i:''(., .··• .:7,{).·:/:/ , ... ,..-JO·<t,.._ ............ :-........ ·!:-·-t)·; .. ,.~..~.·~· ... ,. ... ~ •. "~·-•"'•·~ ... , .. ,_ ... ~~.•.~,.. .......... ~•·'·'·"·"""~·••;• .... ~:"~.o~; .. •.,.•~"'~·~·.~·~···~~~.•·•·•:"-··"" • .. 

§_earls v. CHasser. 
64 F:3.o. 1.06 t (7th: Cir·" :1:99$:} •...•. ,~ .• , .......... : .... , ,., .. :• .• d, .: •.•••. :., ......... ,:., .... ,., i ...... .i,,.i·<•·'i••'''"'·'·'', ~·;··•:·:·;:,, • .,.,,"··; ,.,;, :•:·,_, ...... ;,, .,,.,, .;.3.7' 

SECV; .BtOWQ, 

. 740 F, S'l.mp, .?~·.·.t4:8·(D.D.(J. 2-01.0) ·;"h'\'•'·:··••';.,, ........ , .••. ,.;,. ···~·•·~··~····.·~·~· :·•·•:•·•·••,·:c· ·~~·•·•, ··:·•·············'······~ •• ~ .•.•.••• 45 

SJ?C v:•Daifo!isi 
.N't.l,. c 1,l":D0137 WHA,, .2011 u $; DisLLEXIS 60226..(N.-D. Ctil. June 6, 2011) ~ ............ .AS, 4S 

•Sl~Gv. Daifotis, 
~. Nh C 11"'00137 WJ;~,z.oJ20J~,bist.t.iEX)S 81306(N.tt CaL June 1~<:2.0I;z)~ ... , ...... A2, 43 

§~C v.KeHy, 
. S17 F: ·supp. 24 340 (S.D,N~Y. :?Ofl)- ........ ,,,,,,,,,,;., .. ,,., .. ,;;~···;·•~···'Y'•····••''•<·•''···~·~··•·.,>.;.•.•·.<••·•45~ 48' 

SEC v. J_;L~cent Te-)chnoh~.~_s, Inc.; 
.·~lo FL .Sl.!.P.P· 2<1 :;$42 (D~N;J ... ~00.9) •.• ,~ .. ···~.··,..·····~··~··~····":····~~········~~,,, ....•. , •....•. , ........... ~······· ...•• , ... ,48, 49 

SEC v; Monarch Ftmdfu-.g_!:&Eb 
192 F,3d.295(2(J{~ir• .. l99,9}.,,,.,, . .,,.,,.,_ . .,.,,,,,"'''"'"'."'"''""''"·''"''''''''''''''·'''''"''''"''"'"'..,''"""''''''''·''''44 

SECv\ Mozito, 
No. bYo9-3994.,..fFW(l\A~:\N)~ .20JO'tCS. Pist. tEX:lS ~/8?0:3 (QJj, CaJ.S¢pt, 16, 
~.2 Q j)J): ... ~:~ ~-.+: ~ t, 4: ~;.:~.)0:(,;'_.::<:~. ~;;f:;:~:f!': ~.:.:.: ~--<''.:.; ··~:;::.::~· ~:·.~~-"': .• :~"!.~~: . .;: ... _.~;.; ~.:&-·~ ... ~ ~·~:.-· ~ ·.:::~,~:... & ~-:~:·:~·:-·~:;;..~:~.:-::~:~:~·- ,·f~ .. ;_ .. ~·~ .... !f. ·?··:i·i. ~:.:;.·~:~.:.: li:'!'"il;:~:i!". ~:"--:+ ~-:":~ ~<:•:~:<~·~ -..:·~··~-~/~ .•. :.:~ ~ .... y~:~:~ ·~·~:;:~·~ ;,;,_.~ $;.~ 

SEC v; Naccltio~ 

•43& F .. Supp. ~d,.12Q't5 (D. {}alp, 20().6), •.• ~•··,··~''"~<··~~·;, ~· ,. ··.~:~······•••-,, ··~· -~~· ··~''""~· ···~···.·~· :~:·''''·'· .,41,43 

S.EC.v. Slocum, Gordon & Co~, 
.334 F. Supp .. 2d 144(IXRJ. 2004) ............ ,_,, ................... " ............................................ , .................... 33 

-iv-



9/14/2012 5:56:49 PM EST £healy STROOCK STROOCK LAVAN LLP PAGE 7 

SEC v. Tamhtme~ 
~.-· ..... , . ..........,.,......_. _______ ...,_..~"'"' 

55:0l?Jd IQ9(1.%tGir..2QQS)~riD'.2~onotlt-~t£J:Q!m.dS}.S97E3d436(lstCk 2010) ....• passim 

SEGv. Wof.fson . 
-~.._.._..~ ......... -._ .. -.~-... ~ . ..,__-:':"7;:_?·. :··· . < . ··.·~ .. ·:··· 

53.9 F3d t249:(10.th.Cir •.. zoos} ... , ................................ , ........ " ......... , ............ ,. ........................... 4t,.43. 

Seibeii.v. Spett)i ~21 Chill; .•. 
· · 5 8.6 ]:·•.2.'({ f)4~f(?ct Cir. · :f97:$) ... _ ......... ,. "''"''·''''"''"'·• .... , .... ···"····, . .,_,_ ... , .. ,.,:, ...• ~ .. ,.,;.~···c.· ;.:•·'·'•; ••••. _, •. -:"' .... ,, ...... $:8 

Shaw·v~ Digital Egafpment Com~> 
82F.3d. J}$14 (l:~t Og. fQQ:.{)}.,, •. ,,.\'''•':~···n·.'•''•"'''''•.'·'''•'~'{·:~··•'•i'>.•·•,:•:;•.;~:;·.,;•••:~:·~•·•'•'.••····-~···~··••:•••"··•.•·'"c:·)4 

_Strassrnanv; Fresh Choice; 
~T .·· r, {'5-· "'~"O•.J'7.·R·p•n:: ·1nns···u.···· s· · n· · •. ·t·· ·T'D"V'Ts· ·1f"l·"'4~ ~T-n-· c· ~{ ··n· ·· ·. ''71' •1._9 .. 9 ... .,. -4--6. -r~o,. ""~.::r. _ . ., . .t.-u. ,-'. ,_ , , ._ ,:.:c.l.,~· .-·7:7· · ·. · • ·•. 1s · . .LD.l'l.:l"· ·• '-':T:J,. ·;., ·,v·~. . ... m.. ..ec., ,._~- . ·. :;I···,_,,.,.,.-............. : 

JJnitedPapetw{)rkers lnfetnatlorihl tJnibrtv. Int~rnatiori~l P~p§rCo;~. 
985 F'~2d. 1:190 .(2d. bit~ 1993) ......................... " ................. , ... , ....... ,, .•... ., ..... ,., .... ,. ...... "·'····---·····~·····37 

lJnitect-·•sretes v: ·Na!la1ih, 
·· · 441 1):-s .·7:68 · tt:979), ....... ,,,, .. ,~., .. , .• , ....... ,,,, .• ,_, ,,(,,~ ,,,,..,_,.".,.,,,{,,;',,., ...... , ............ ,;,.;.~.,; .• ,_, •.•. +,., ,, .. ,, •. ;,:;,·; .•• , .•.•• , 43-~ 4-:5 

STA'l'VTES 

1$ JJ.s: c~ :s··-?.:P.<t-~(¥1-)(l).~ .•• ,,, ~·~··-+_,, .. _,._,, ··-f-"l''-''· •••.•• ~-~· •• .,i •f-'·' ··'.-i ._,, ·~'''·· ,, • , ,, •• _ ......... ··:;· ··x· ._ •. ,_ ':', 

P • .R. Laws 1\ntt. tit, ).Q, :§ _666_, •.. •••Y•..,·:o.···-····"-..'"''"", ,,,,,,,, ., ._._, .... ,_., •. ,,"~-·-·~··•···''--""·-''··'•-',•,;··'"' ••·····'-""" ~-·~·<"•''· ..... ,,,,. ····~·-• ,, • ,,,,,, •...• ? 

.P J\_, 'l~a,\V.i) ;\ri:q; Jit, {:3, ~ S(5.;?9.(fl-)(2), .• t .. '·•.•''' ··~·:••<o,:'"·'·'··~ ,,,,,_.;• '"·''t.>~-'>·''~····:• ,..._,,._._.,,.,,.,_., ':··~· •' ,, ~·•·•· "' ._,,._,, .. _,:;o_. •; ,,-~7 

QTHk-:R 4-UTRQRIJI~~ 

:1 j' ·c.~FLR_. § 24ft:J.Q.i:l-5::·c•·.•-•,, _,,.._, ,~··:,.•:•,•:;: . .,., • .;-~'"''·'···."•.-''' ~-•·:~·,.~·, , .•.. , t\:X" , ••.• ,, ,_ '-'·~·~-·:. ~·'·'·,, ::•·-···-~ ,,._.._, • .,.,.•~·-- ,:"·:-·,. ,, ,., .. ,.. 'f.· .-32, _3 9;_, 44 

A.ndr~w R· So.r~n. .• LehllltmEiks ForJl}J!n!g:ll,RtcJ(.;10'-XriiH ts.. Sold~. N.Y. Tinies,Sept. 15, 
20.08:~.-,;. ~ :..···•-:.-:~-•:.;.,.- ............ ...... ~.,:4) .)ll'.,j;, .• •·•.4·=··· ··~··:•-• ... :...-•.• -........... _ •. _.. ......... ~-· ............... ·:····: ...... " ·~ ..;• . .;•.-:•.• ~··1'•" ......... ~-... ; .. ,. tr: ......... _ .. J<:•"<;'"''•-lo.. ... 'll .... )'lo,, .• ., .• _., .......... ~:"- ~ (., .,.. .... ,.~-.:2':1 

' .. ·. R--- ·I- ·2· '3···. ···o·· .. . . . .. d .... b ... -I~ri..JuX ··• ·.·.: ·-~---... ·· ·•:·· ?: _· ·. FINR.i<\. u e.. · 1 ,, ~1112etse ~ ed y_ ·.;- ~:) . .i"i~<\n.:l<:u ¢::21Ll •. , ... "'''-"'''·"'······,., .. _ •...... ,., ..... ," .. _.,.,., •...• _ .• _,." ..... ,·l.,.).JS: 
• • • • 0 

InteFiann~rv; InitiAl Decision :Release No~ 4:38; :File No, J .. t4b.tH (Qct .. 2&, 2611), .. ,.",38, 41,45 

Jri ~;l~:U,. SECJ~:eiease No, 4936~). 2064 S.EC LEXIS S04, Flle N0~ J;.$9.J9 (Mat, .. $, 
2 004) .~ • • •.• •.., u !'.• ..... ._. •:• ~,·•:··c:-, ... .,.\, w:·~:~ ~-~-~ ~·;,.:{.i:·; ~-·~·.;;·~·~t;-~-~~- •·•} ... ·.;:.{;,.~o';,..,: .f ~-;t~·~···~ ~ {~ ;.-f::,~ ~>-~~-~ ~ .. ~ ••~-~-<~ . .,; ;t:~:4'.i ,..~ ~:f~-~ ~··>•:<• ~-~- ....... -~-~:,;~ !'_-;:.+;~ 4:~ .::'_~-~-~-·( • ~ :.:.~--\~- ~·; t:·~-~ .0:. ;;~-4~3 

NotrnartS. PosGr&..Ja:m~s.A. FAn.tq~. fltdker:~D£t~~t Law &~Regu1atiot1 § l6.:Q3.£A]f2) (4tb. 
¢4.~: ;~:01J):)._ "!\. ~ -~:.! ~ .~ ~:.~:~:-• ~}·~:~·~:~: .. _.~.; ·~ ·-~-·.:~;._.f:.:t·~;;:~:~ .+.~-~:~-· ·; ~ ~:~:~;~~~- ;,.~ ~-~:~-:-: •:~:~-~:-~ ...... :~:~:~:~.:..:·~~:~ ~:·: ~ ~--~:;. ~ ... :~<-~f-~ ~:~; .. ·~:~'-r;;· ~Y~: · .. :::-::~ .• :~.":':~-~ ~ ~-~::.·.~-~ .;::~:~:~-~:~;~ ·~:(~-~- ~-~-:~-~:~···: .•. ~:~:~~: ~ ~: ;~~::$:~ 

Puerto Rico InvestorsTax~Free Fund Inc. SECNo"'ActionLetter ·1994 WL57D.70l . . . . . . . . . .. .. .. · ... · .... . .... · ... ;. .. ',", •.·. · ... · ......... ·-·~ ","' · ... ,_ ·.· ,",• .. · . ·.·.- .............. · .... . . ......... , · ........ ", ·" . .. . . .· . . .. · 

(~J~J~; /.5:~ ~5~ :'94): ._:_.:. ,.:_-,.."!·.;.;~.~:~;~:_':}'-~ :'::;. :!".~:.,;;~ ~ ..::;:~·~··:~·,;~ .o:.·~<;; :.:~. ~--~-~!·~~;·:~-~-;. ~:":".!f: -<:.•.,;. :~·;.;·~ -~-~:;,·.!::~ ~--::·~:,·. ~:-w;· •. .;. j\:•:•:~:~·;,. ~:-"'·io'~·:(f~ .;-:;:.; ~ ~\~:'""''·~ -..:.· .:<.·<!-"V -.- -r .-w.,: f n.",·:.:n . .; ;. .; ·.-; ~ .,., ~:n ;7 ~:·:·8··. 

-.:y,.. 



9/14/2012 5:56:51 PM EST £healy STROOCK STROOCK LAVAN LLP PAGE 8 
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PREt;JMff(AJ~Y StA:'I'®ME1~T 

Th.e.•Divi$ipp: qf.Bnforpe1):l~gt's (the••'~P1yi~ipn,~')·0~'(l~erinstih~tlng.;.\cht<i.P~::ltrafiye·An:d 

Cease,.And ~Desist. Proceeding~ (fue>40IP~;) opens With.:the.svie~p.itig alLe~atlon•that <•(tJhis case 

CQl19Crnsthe sigQ.ilka:q,f roles [Mr,] f!!trG;t and. pvlr.] Ortiz p1~yedjrr m'JS1ea(jin!J. tlt0.1JS/l}1tl~ t:if. 

CUE;'iOtJiers c•[TJBSFinandat Servic~s Jn~;:; ofJfuertoRico·CUBS.PR~)irito btiying andliolding 

nundt¢ds o:fmiiHons oftiollal'$intJ:l3$ :PE, .. af!1liat¢<:l:;.l'lOt1-¢X¢h(:l.l1ge"t1'ai:ied qlose4::-e11d.Xunds. , , 

i!J :?QOS tm~I ;?()PQ~'y QIP r.r (~r:p,pl:J:?t~i::; a,d4eci)• Ye~,t~J.e:J)ivisionab<'J.m:kmed this claim\vhen1 in. 

tespo11se to. MrL Fettetis. Motion for: M:t}te O.efihite Stlftement~ it: 

.,.. Dite¢ted this Contt: tq<only 9ne aU~eged ~~cottunl.Jr,tir.*~J.6~1:' l)y.Mf. :ren~e1~ tc} 
·¢:n$tPw~n~,·':t:l~¢1y a .. :n~w~p;,:tp.~r·i:l:rfi{;l~·Jp; Wh.iGh ... l:l~ wa.?.:.g1Jof.~d·as m~t,'i11g . 
@.~mqn~trcrblytru~~ general sf;:ttyu-.tents a;boutthe• :pue1to Ricailf1iianc1atniarket;. 

$ Copq~d,~d. ihatit '{$: ''h9t $~~king t9 hqld Mt; l!errer Ha,ble for $e>§t(l.t~t'P~Pts. of 
t~nan9ial a¢!;vi~qrs to .irwe~to,t;S1 h:yt}fo.r: !i!§ statem~ntsto flnandaLadvisors''; and 

* D.i§avowed a,;n:y· gJ:iHgati<mtq ptoye that Mr. F:err:.er~.s ''sta,t~meut~ [tg thCl3/\sJ ~·. , 
r~aGlle;cra..singiF! htves~<,)r.~~ · 

Pivisiw~ pf}3p;forcementts.1~e$poqse t9. :R.~sponderifl\iigl.l~L,l\: •. J?erre:(s l'vfotiort.tbr N'foxe . 

.Det1nite Statement, ~t ~ f1, *.tl (Jitne S, 2.0:l2}(citfn~'.Oli~ ,f ·74)(here1nane.r ~'Oivislotfs 

R~~ponse tq Mqt~on for More Defj11ite Sfate-:mxntr)~. 

~~.therthati .. basiti.g itS case agf(ihst Mr~ Feiter ·•on any alleS.¢d·:n1ist~JWes~htfl.tio.ns·made··ni 

VBS .PR's C\l$t~m:rer$>·fh~ P.iV:l$\Qn I$ ~e~ldng toJ10lq Mr;·Fen;{}rJi~:QI~ ~4np:st t;n;tirdy {liT til~ 

~trengt}1<> feight short e.,;rrtails, '.Xihichi:~e.sefiUn:ternaHyto lJBS :.PR's fmaticialad-v1sors (the 

''fAs''), in ao<;ord<m:c¢ \:vith hlsloug~held pr:acti~e qfo.<::c@siona11y serJ(Hng the l~As pfi.ef,; 

motiy~tiona:~ (((.Ht<mtmiqation~; Tl'~Wi~ we are ll;ft wt~il.a ca()eth~t<'v~tha f~winsign.ific<lnt 

.exce:ptiol'is, n1etd~ittvolves e.:ma:if:~,ofth~ mostcon;J.iusory nature :sent!fon), Mn $'etreta.tid. 

circ.tJlate4 oniy·ir:detnal1y··i:{).'l:he BAs·.;:m({• ot1ler~·at1JSSJ?:K Jtnportm1tXY, none<>fflJe.statemenfs 
. ' 

-1-



9/14/2012 5:56:55 PM EST £healy STROOCK STROOCK LAVAN LLP PAGE 10 

contained in the handful<itintl;rbal ~-1~1.ails dted. by.tht'!l)ivisionwe.reJ:a~t~uilly incotr.ect or 

.mislea:gfn.;g, npr did tlwy Rmit ®,Y.f1:lc·~:nec:~~sgytp 1.11~ketqe ~t~tem.~11ts npdy'qofw~sl~ading~ 

The c;;maHs ort which the Divil§ioit~s:chatg~s nre-:15~¢d· esscntiaHy t~n hitO. one qfthte¢ 

c;4te~Qri¢$i Tb~ t:lr,s~ ca..te~o.tY t:onsi:sts pf:tftt~~ ~'"m~Us in wlii¢h l\J:r. Ferrerr~fe::rre<l tJw f'As tP 

the h.isto.r.ic perf6fut~hce .of UBS PR~s 6fosed~ehclfUrlds (the ~'CEFst' otthe {7Fmids''), noting, for 

exm:nple, that the k'm1d~ h~d <;s:tlp¢ri¥:ltp.¢rfotrnance'~.~n4 ''{QW voi~tility:t lmpolja,!Jrdy, Milw·qgh 

tJBS PR managed or co:<-manqg{;d 23 indiv.idvalFund~·., J\t1t. :Fetrees co.fill1-rents were all of a . . . . . . . . . . . . . . ' . . . . . . . . . 

gt;>tieratnatut\9 .and did not refer to the attdh\lt~,s o(tlicsh<.W¢$ of MY G.f th¢s~ F11nd$, The: e:.:PJ.~ils 

did 11Qtprcvict~ the F~$; yvith the pric~~ yif!l4:s-~ investn1entph.il{}sophi~~vor, for thatmatterl any 

information regal'ding ao:y<ind.fvidual :Fund; Since the ~;nlails. sa.id aln1o$t notlihigJt shquld h~ 

s£;lf-eviqentth~tfut=Y:W~r~pev~r int~u4<34to·proy~c!g~ nor(;~o~lq t:heyhl:l.Y~ P(::ep.cppsM.-qe{j as 

providihg~.anytlling.uthet thati. the mostsJ.lJletficial~:.$¢neriil~ reminders about·the ll\itids'· past 

per:for:rn(;lrto~, 

Nforeover~)O the eJ{tcp:t I\ir; Ferr~.r·s . .statements>could even· be con:sidei·edfattliaf 

a,_ssettiorts, · t:hey were aU true. Irtd~e:d;. hYhi$(!Jpening: B~J?ettR~pott~ th¢ R:e$Ji6114¢x~ts~. ¢xpert,. 

pr, pri_l,;; 'R- $i:qi~ (:()PC.tu(l~$ th~t;n,pneofth:e ${(lteuwnt~ abo~t fu.n(jpcrfo11l1Jl1.1C~qla-Q.eip th~se ~-

mails were., as the Dhiiston a1f~ges; ''misleadinJ:;,'l Expert Repo.rtof Et.ik .R.. Sin{ at.3 (),37 (Jl.l!y 

237 2012)} Sigr#:ft~;:;mtly~ ~~~;; D.iyisi()n~;;.~;!xpert, Pr-.lSrl~wr<:I§, O'Ne~l;; flo~.$ nPt ~pnQl"~J,d.f; {hq.t 
. . ~ . 

Mrc F eirer~s edriails were iincdltec.t otlnisleading hr any.reg~rd~ and b.r" O'Neai does. riot 

di~pute, or ev~n ~Wire:~?s~ tP.~:~c~p,:rq.cy ofJ.!~; Sirri's qtl~ly~ts on rN P pqJ;p,t, 

··~. . Dr. SmFsibpenin$ ana Rebti±ta:tExpettR~p.otts ;ire apperidc4 ti,'J :r~b 1 Mi'fT~b.:? re$p~ctiYcJ:yt¢. 
Respondent C~.tlo$1, Orli2{s. Ere.,:Heat'ing St:J,bln1~$i<)ri(he~einaft6r "Ort'it Si.!bJ:hi$sion"). For the Coilit';S 
conver!lenee,,c.qpies.ofall••otherdoc.uments·reference<:f.hereitl~··in>.additi(into>DK:Siifi~$•.~xpert;t~p(irls~·Will.be:· 
provided with the full sd.ofrnarketexhibits. Sh6u14 the, Courtr~qwre q: ¢o.py l'lf;i.nysp~citk do<::~meritin ?.liVahGe · 
·afthe hcarin.g1 we '>villr.wovk!~ sui!i copi~s upnn:tequ~.st~ · · · · · · · ·· · · 

_z, 



9/14/2012 5:56:57 PM EST £healy STROOCK STROOCK LAVAN LLP PAGE 11 

The:·S~cond .categorY .cons1.Sts ofthiee bde:fe~maHs •in: whldh Mt: .. Fetter i}X]Jfes$t;dlC!tl1e 

FAs h.iS:,l)¢tsonalqp!n,ionthais.h~:e?i Pf1l{}\'/ f'qnd$ p~.ing i.S:?lJ~Q Q{J~lS9V~Cl py vBS PR· WOt,Ilg 

·''provide g()od yields:1r lci{f.re a.gaiu; thete was a. sottnd basis. fot ;Mt. :Bet.tet?s.opiltiona:ndih f~ct;. 

Gonsistentw:ith his opinJon? \m1:hintne 11t$tei!;Sht mq.tttl:i,S oftheitJssl.la.!lce?~ t.ho$e FWlds.·h.ad.t;p.;.~ 

C~dvp,ntaJwdyk1d$o.f7.19%.~l1d6.J4%~· 

Thefirti:'ll category .¢ohsists trftwo. ~Htla1lswHch· tb.e Div~sio:ni±s~lf·ftmd.am¢l~ta.l1y 

.nii~n;:pre:?ent~1:othe Cou:r:t. Tl;I~ first 9:ft4~~~ ~~w~l$ me:rely(l<:Jn,t~it!~<i{rnj$!1}.1;; ~(!the, s~co.n<l 

. accurately described .a•reduction in prices of the !~und shates and t¢coh'l:m¢rt.ded. hoW the f~As 

cOtJld ctsetb.O..$~JP:i9ete4.ucu(ln$ tp tb,~it CM$toJ!Jei:s/ ?4var-tey.g~, A~:v#th·thp (}f}f~'f ~Pl?ii;;, 

1:1e.ither :was Jactuaily:incorrect O.r l'liisleadh-;g,notdM·they ol'ii:itm:ty facts .ne:cessa.ty tornake.t.hei11 

n9t.mis1ead.ing .. 

A-Wwugh.et+I pfMr .. Ferrer's &tat¢m~f'!ts.wel'etrue, were nevertemotelyintd1dedto 

fesemblethedisdost(te. ola1Liel~VMt ch.~acterlst.lcs oftbe C:E}.~s; ~P~ Wer~ too geJ1~ti1l.Md 

. G9.n<:;Tgsqry it1 n~ntre:tohe ¢e~me4 a;yt.iona!Jle,the qiyi:siop,l}<ls ll:eY(;!dh~l~s~ $qughr tp.1Jo14 Mr. 

Ferret liablehecause.his.·e"'hiai1s.allcged~y.oniitted..frobJ.tb:em·ba:..~{¢1n:t\Jtntat.i.<:>P: .. ~boutpe:tceiyecl 

Uqttidity j$~U.e:s, tJB~ P;R;'s nil~: itt f$qili~lltiP~ a, secqnda~y ~lq,r.});erfo:rfue F~ngs; ~l.p.dtJJ3S P:R.?:s 

·p~reqtcomp41ny's; UBS Finiiliciru ServiCes, Ino .. ('•lJBS FS;'),~deci~fon tr:>>:teduoe DBS RR~s 

irwei1.to~y}itruts. Bvt sh:rce Mr~ Ee.tt~r~s:~m?.ilss~.y t).p't}Jfq~ ~l:>PJJt MtY q~th¢~e ~tlb~egf$,.they 

pa{ln()t pq~sibJy give.rise tp a.n oblig;:rtiont<r mru<e the add.itiotial disclosUrest.heCbivisiort daiths 

'vcre orhltt® .. fh:e.J)1vi.sh:m'$th¢orx·n~nhe:tJ.gnPr:e.$·th~; in9Jsputal.!l~.f~ctlha,fMt·.·E¢n'\?t·was.n\)t 

iuvolye:d i11111.ak:ing. q. n')J:trlcef (or or in oJQ.epvisqpdcing (f1e ;E\mds~ infacilitatingth.e secondary 

·market, o.t in.UBS FS's dedsron to· reduce .tJBS. PR's:invenJocylevel$. He:P.¢lth¢.tJ)<lii.i¢ii?~~ed 

ht, ditect¢q~ nor sqp¢rYi~ed thos¢. ~¢.tivJti~$, 

--3 .• · 
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1'he ()f.p .is also based on ·the. t'ii.!lty pterni;;;e tbarthe.Ffi:s (l) ¢D:uld 11a.ve po:~$ibl;v 

C{)[lStr(J{;)d .the •.Sff!t~Il)}~!lt$- i,n :r&lr; F'!~rrer'$ ,e.;maH1>.····~···C9.!X1Pr~h~nsiy~.· ({j$plqspres·· qfa:IJ mnter1l3,1 

aspects ofthe CEFs; ~rtd (2} h<i<lthcir. heads cotlec,tiv¢1y ~~h~tried in the :s~d" Whettit crone· to 

kr1QWing ~4 PP-ti~J:siap_aln~h.:t~i¢·infqrm,~#on..ah9.Y:f.+l:l~ .. ·);tlJnd~, JZhis·•~oviQ' nqt p¢.:furtl1er fr<?m. 

the tnJth, The FAswere:knqwledgeable .pr6ressi6:n.als who were well'"''W~tsedintheuhique nature 

of;th~}>u.ettoR.icanfinancf<ifl11}lfk¢t :ang;ititheFunds~ $J?¢.¢~i;lec@ly, IfW4S '$¢.h:joh to kn_o.w ~s 

nwcb, ifpqt ·mor:e~ q{)O~l't th~y·u?.clS?$ M~\ f:~rrer; B<;J;~edwrth~ir qvvnexp~rly.nce,ttaini:ng; and 

the inforrnationtnatf¢}l.v~dlabfe. to the til b~~ ·uaS PRovetth~ t~ru·s~ :th~y Wel'¢ :;til. keei1l)'aW1;rc of 

thy basic, regular~Y di$C1J$~eti f[,lpts tli<lt 1vf'r:. f.\;:zyC)r is aJh~geg t9 pav~ gmit!~d from his e"rn a,ik. 

Indeed, without an tirJ.derst~utd:in.g ofthe characteristics of<;n;;¢.,otfuot$ (>fthe 23 indlvi.dual Fund_,,_, 

(which th~ FAsre,gvlf'lrly o'Pf:lin~d from sovrc~w gther tp:~n,.I\ifJ:'~ F~rr:~:rgr his tN11,.:1:H~!* n<Jm~ Qf :flw 

FAs cot11d have re$1)orisibly reconitiiendcdthe purchase or saie o.fan)' Fund to their cUstotiiets .. 

A<.:tor.d1n~Iy, ... ai1Cl:rtot•.s~ti!5in~ly,.•t[BSPR disclos~4.th¢~11~ge:dly:omittf;;d .. Jntb®atjbn 

<3l.bout t1wi!\tn4s tq th~ FAsin lJ.l+nJCXQIJ;S '¥ritten4octi111.ent$.(inclL}ding~ for example~ 

prospectuses~ broel1.ures 1 ,·¢otnp1i~rwe·pr.esef1't!ltiprts, .. ana·othetJntetn~l ~>ttidc~), ... tim·ing; 

presentq.tionsj ·in, sales Q1~eting~~ ~4 itlit1f()P1'lr::d ppnyersatiqns\.yithll;l(} f;\:s. Evqq. assumipg)\{r; 

Ferrer;s statements co11!d. possibly be ~cti.onahle ~ ruid we snhttilt they ate not"- he nevertheless 

ha.d.•nq ~h.t~yto(ljsqlo~e to tl~~FA,s inform:<1fion m~twas. aJre?;dy Pw19ftr~e "'t9Wmix~' of 

in.tbni1ationavallabieto.them. He dicfrtothavetotelltlie.FAs.whru.theyalr.eadykriew. 

Th¢ Pi vi simts ~J;ahn boils :q(I~Yt~ W therather~~iraQrdi:rtF.l!YFPShign fu.at~ peg:au.se:•Mr, 

f~r:rer sai<l notllingofsribstru1c~ inanyofhis e,;mails~ those e"mails necessatilyomittedinateria.I 

.fh ts~ Howevet .if: ott sa···•·nofhii1'6' about:a s: e.dficsttb'ect no additional facts' re · atdin··· .·m1t &: . .. . .. . , .. X . .. y. . . . . ·l:> . . . . . .... ,P. . . . ... .... Q. ~ ... · .... · . ... . .. . ....... ~· ..... ·~. . .. 

·?nlJJePt w:~ :necc9.~?1Y tq l~Wk~ ~h~ S:~temJ~p.t~yq~rht:tY~ 111,;:l,G~l1Qttnis~~qqing; Tll.~r~i~ f!Q theory, 

-4,. .. 



9/14/2012 5:57:01 PM EST £healy STROOCK STROOCK LAVAN LLP 

or ~as~la1'·> th~t s_vppp:rb> t.h~ i:rnpp~idpp t;f(li.i:l,bil$iY: Ylil4erth~:~eewitic:S ll.l:w:s 'Q.tged .by t1w 

Pivision. 'fo·the contraq-'~ as We e'<J:>lairi 6dow;,the e-'maHs.sentby~•ot:th¢heW.spaper qui.ites 
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~ttrih~1tedt,o, Mi': Ferrer do rroisl,lppo:~;ta, claim. und~r the. fe~~ra1 s~~ur:~ti~s laws. qn aqy basis at 

all. For these and the othe!" reasons .discussed belo\v; Mr; F eitet respectiullyreqtleststhat the 

QfP be·disniissed. 

STA'l'EMEN'I PF ~\~CT~ 

~~ ~i.f{. ~E~l~~.$ ~~~~G;R;QUND.A~~ .ij.Q~E. 1\:f, U:BS PR 

1'41} f't:r:r~r~ who is74 years old" has worked fnthe securities indt:istry hi.Pucrto Rieo for 

oy<.;J'· .. 5Q .ofth(iSe···years: a~.w.~s'bom:i1;I;1thRiCa~· N~W 'Y9tk~ .. ®4.tn<.rJI~clJQ' . .Pq~rtQ Riqo :y;;jfupis 

f<lrnUyqtayo~mg ?ge~ :ijpr~f:trr,ngdt((Ith,f,n::,~. fq.r coUeg~ and graduate scliool, teceiving.a 

haehelor's.degtee• ill.i\rts:and a mast¢r~s. 4¢$te¢··•irt B.itsi~ess.Adnn:tili$~tlPttf~oX):).· C{)rn¢H .. 

Dnjvt<rshy .. OY~ttb'¢ C0'4.r.$e.o:fhj~ long~ •4h>dntm~~Jle4c~ee.r~>MI\ p~I'fJ;r lJ.a~pJayed Et. sjg:nifjc<tnt 

ro'le in the develqpmeritofthe secunties ind.U.stty iii Puerto Rf¢o While aho Set'Vh1g on. the hQatds 

of~uhtiG cb.ti10:r:atiol~$ ~i.14.iiO.i:lpro:t11f:.'bP.th i.n 1?:4~1.19: Ri~()' wl9; the. Qr),.i'te:ci St~#e$; f!e ~s Qn~ crrthe 

re9og. ni:~,:~Q: l~c:t<l~t$ in th14 H~9r.~o Rig.ap;fm,mc.ial co.turtiu:atty: 1Y1t~ •Fe.±'ref'Is passi.ofii{tc. about . .. 

Puerto R.lco a11q, in adilitionto hi:tmany ch~titable and :phi!anthropi¢ ~1rde~.:i\({;)tt;;~ h¢ he:t$ s~rve.d .. as 

<;( .~spu.rc:e to (:foy~rw:>r~;, th~ I.,.eg1~!~1.11t;ej ~Q>tl}e Pt:e~ide~ts of the Govetmnent DeVelqpfuerit 

. Bank for Puerto· Rico~ Puerto :Rtcojs e:qnivalenttO; ihe F:edctar :R;e.ser:ve $y$tem. 

Mr, }'¢rrer ~egaP.J#s: .. ~~~~r:~~ ~· :fil:tal}cif-4 #dVif;grwith M~rrilL't;YIJ:ch in 1961·· {)~for~· 

··n1oving•to.·Easfiina11 DiJiori'tJniOn.Sbcutities (late~~ Blythe •. Easttiian :bill an m1d 09.); where he. 

\Vas a frnancial~dvisor and then a b@nch man.a,g~r. ln 19'/.Q, J3lyth~, E<';st111ap DJll'i11Wl-4 Go, 

.m~r~e;j with Pmnr:: \Yeb~r .fa9k~n&Cunis Inc, (later~ Paine\Vebbefincotpo.tated.ofPue1'to 

. Rico)~ and~ ovetthe cout"Se. ofse:v.e:niJ decao~s~ Mt~ F~ttet.r9$t.': to the tltl~ qfl?re~id,ent In '2{JOQ, 

-s:. 
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Paine \V ehber J.ricotpotated of:Puerto.-Rico m.erged WithlJBS -PR. Although organized as a 

·c<::wporation.for tax, purpo~~~>- funqUor~~Ih:', s.mdibrsMp:Pl.!r:t; lf.;gah ~nd cqp-xpli;;t.!19e Ql-l"fPO~~s> DJ38 

·rR operates as q. regj:ona.t.of'fice of1ts parent .conlpany,.U.BS.FS, \vhichis headquartered in 

· \Veeha~vken, NeW)erse~r;. 

Pm,'ipg WG tiPl.e· peri{)d rel~vqn·qq flJe.nt~·d$t<cm;~ ir~yqstigatiPtt; Mt; Fe!11{!:fSeWe(las the 

Chief Executive; Oflicet t'lf (1llS BR, report1ng't(') James Ptice~ the hc<=\d ofOBS \Ve~lth 

M::lJtage.rnerJt.Ac1vi~orPtQ\lP fori:hY: i'\meri9~~ wh.~ l.,Y~"i bgsedinW~~lJ(l.Wkt3p.,.N;ew Jersey; J!vir, 

Ferrer had only one d1rect tepor~ Oa:dos Dbilias.:thtYPresidertt mid Chief.Operath1g Offlc~tof 

n~s ]~R, J\ijr, F':C:tref's respQn$~bilitie~. ?-~ QB:()JttdpqeqJJl]~irreS$'plan.I1irtg fqr P$S PR, Pt1cigets, 

strategic business initiadYes and gerte:taf bttsii1e$s result:; such ,as:tevenues and. eXpetiScs •. Mr. 

·Fh:rerw~ notht cha:rge ofany:utdtoftJJ?S PR;.~)tti su.p~t¥i$~gN1lY Mr P!::>in1~s~ CU14 -th~n.? o:n.ly· 

in cqlj;ain nJ.Ilikr::;~ Mr~ F~uw qjd nqt~n.lpervi$ek girest~ Qrassir;;t WBS PR's FA~., or their 

comrril.ln1cations •. wh:h.··investots. Th¢r¢wete,.in~_fa.ct, tntilti})l~ l;:i:J:etsi:rf:tn<"tna:ge111ettthetwe.eti._the 

-BA~ ariel Mr. Fet:rt;t', inqltJClingi:h~ ~~it'!~ rn~ager~. Mw br,a.nc}xpff):c~ ma.nMr~W$ (Wh<?-were <iirectly 

·responsi6Ie···fot·su_petY1sfngilie·:FAs); and. se±iforofficers Eug.et11o:Belavai •. ·the•hea'diof0BS PR;s 

V/.ealthJY(an,ageme~tt Qivi$iqp., anti·Nfi.~, 11{)i-5a$. N(t-. :S~~ayaL~l$9 $.UP~:rv'ised .. 0BS :PR'~.Ca_pital 

.fyfarkets Group. ihcluding Re~pohdehtCatl6s Juan Ortiz;, the Maiiagii1g.Dire.cto:r ofthe Capital 

Mark~t~G..tqqp~ Wh.-9: rctn-·u:as PR~s-tra4ina;4.e$k\tuc·~'Tra,c.Hn~.l)¢sk:'}~·-
The UB_S Wealth Manag~m.ent Anu~dPas-R.isk .ContrcifComtilittee {the '~RCC'), vl,hich. . .. . 

was-c<;hnpris~d of·UBS FS,¢¥¢cunv¢sJo.c?.t¢.din;' Weehaw1ce:n., N~.w .Jet$¢Y~ wa$.•te$po:nsibie•··.fqr 

;;1pprcrvin~ .m~ inY~'lltory limit~ th:~t 'I;H;l:S PR co'Qldm?in:taiilJn CQJ1IJ,ecfiq;rr'-!YJJ4.i~s; best effor(s t9 

fad Htate aJnarketlln~ and proVide extra liqmd.lt)• for; the Eintds~ M!~ J~e.rret \vas -nota t:tie111ber of: 

-6:.. 
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the RCG;the.RCC did hotcow\.rlt\vith w: Ee.M~t~fote mah~~:ln:v~nt<wtd.i;C.isJO.il~;.a.radMr. 

F\~J.t~r: ha4 .no.to}f.l; in imp1¢ment~nt;; th~ RCC.~s: dec~si<m:~?.· 

H. (fB$ ~.J~/S CLO.SEn..:.Jt:N:O Ml1TUAt FUNDS . 

.A. Il~g~laJory Backgrouxtd And Advaaltagcs Of Tlie :Funds 

h1 1995, the Conllitort\Vea!th of~ Puerto Rico enacted legislatioriptovidhrgsperiiat tax 

advantag~sJorqgaiil)dn~lnP.tul:ii .ftl11<is that primarily i~W¢SJ ipi{hertq Rico s.e~u:rit;i~$• Se:e~ e%L, 

:p:.f{.L;awsz~nn,Jit, lQ, § 6{)Q:;P.R .. Laws.Ahn. tit 13, §. 8659(1:\)(2):. Shortly afterthe 

Con:unol1W¢.alth·enMt¢d . .this·.tax~advanta~¢P··iegWatio):)> J?:ain~\Y~bberJn¢Qtpt:).t:flt~.4PfP4t;:r1JY• 

R;ic% · J,JE.§ P::R~s pri.7d,eq~ssor cgmp~~Y~ ~nd Ba10co. Pqpulru\: Inc.,jo.intly sp.onsored their first 

CEI'~ Puerto .RJco1nV¢$t:O:ts t.:lX Fte~J<'m1d, Et~Jtn l~9$tln:<tu~h 19.9:9~ D:S:S PR a.11d B~n::l¢0 

,Popular jgi!ltly spqn,sole<i ¢jg!JJ ;:l,qdi~i9g<ll· f'\mg~, I1,1 ~94llipn Jo'tllif~l;f n;iu~joiptly ~pon~or:ed 

Fut1ds, sirice20di~ 0138 PRhas ~porisored 14 ail.ditionaldosed~e:ndn:rntk2 

.All·23 gf:thes~ ·p:un.qs #fe··zy;gu1~t~4· by the Qffi9'~· .. ofthe Cgtrlm~~$i(}nerpfEinaJJt;ia} 

It¥ititutipns ofPuertp Rico C"OGFf')jWhich appfoved.the.Jssuancebfeach FiliicL The.bc.Flalso 

cP:nducts rcgul~t e:xaminathms oft113S PR Jm<.i;it$ •affiliat.e4.Jro.sttiP:IfiP4U~~s. A:$ p~'t oftlw~e: 

?X<1111i.n9tiqn~~ t.he QOFI J.'f:lV~~ws t4~ ~~c~,Yud~y mark;9t t(;r the Funds arid UBS PR;s related 

disclosu.tes,. frt <addition, tr:B$ PI( must nl~ With_ .the' Q¢'t<lF:QlidP.t:Q$p~¢tuses, qp~n.1edytepotts, 

a.t1c! otherc:t.~tfWl~r:~tpc~;Iwents. 

The Funds ate exempt from the :re~istraf1o.t1 reqr.rit¢trtebts ttfthe Iiw:~~trnent. bompa.nyAct· 

pf J940~ .. ~ 15 .LJ;,S.C, Q 80~--q(a)(J); see also ·pg~rto l{ipo If{~lltl~?dF:utrd~rno:;FS$0 J',h?~A~tion 

Letter, 1997: WL206l06 (Apt. 29; 199'7); Puerto Ri.cb Iitvest6rs 1la:x;.Ftee Fuhd,Ind.~ SE.C No-

·.-.... ~--

~ O(those !4, <m5; wasjomfl:Y spo:nsored. wHli bcwa1 Secudties;:tn.cJOorall3ani\; one wasjofutly sponsored 
· wi¢ R ~0 Premier Bank'OfPuei:to: Rico;< and the. rest are s<ilely.sponsored bY UBSPK. Do.ml andR-'Oare no. longer 
j o!'flt~pqns.ors; the.i.r agreements terminatedeffec'tiV.e AU:~st24! 2009 and 'June····l$~ ·:Z009•xespe.cthrely:.. ··· 

.,:/j .. , 
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ActionLetter, 1}}94 WL57070l (9.<-* 5,.1994)~ In,stqqitiorh:FtJn.(i..$hares o;fferedtqi:o-v.estorsin. .. " ...... . 

J~tterto Itl.co at~ notsubjecttoih~ re$1sttation requl.tetnetits <ir thetederal s¢cttdti¢s Jaws. 

Ptir~uaJSJ.t .• tqtJt~ ~rmbli.ngJ~gi§ltrtiqn,, irwestqr~ whq ~!?i4~ in . .Pg~rtQ.••JUpq ~~yoei:ve 

siJ,Silific<Uitly advmitageous J.ncorne.tax treatment if they purdiase shares ot"the.J>unds. in 

ad<litioJt, inv~~to:t-,s who he>th r.esii;'ie iP: ®d w.er~ bpt·n.·•inJ)uertQ Ri¢9 at~o req~ive . .advfl,n:tage(>U$ 

estate tax treatrne:nt3 TheFunds~·nave.elionnously benefi:tte&the Puerto·Rican.ecottofuy and. 

·h.av¢h~.~nh,ig11ly .. ~uccessftlliPtV¢.stmentsfo:r ihopsands ot:Pumi<?· :Rican •. t~$1U¢tt±s,· 

R G~~r:~~t.~ri,s)~cs ():f 'I'll# l?t!~i:Js 

Although each of'UBS PR's23·. separate .CEFsweteestablished as .closed"end fi.thds,. 

:rn~n:y.o{th$r:l:l Jlaye 4iff~r¢nlP.ttciP:JJtes; .• @d ·th~it··y~dd.s, .. pti:Ce$.,.:Ciivid~md~,;•ar~4th¢.in\'el\tory 

lc;vels, if.any~.:mgintainedpy·the:J\ading.Desk·v~ryfr{)mJi:tp:J.d~t{}--F'Un.d. ·Thus~•.;;orue·ofth(3 

.Fund~ hW~sttheii .Msetsin s.~:uritres. thatiirer;;tted iuvest)J.iei)t: ¥t~d¢~.·,vBe.t¢as other.Jt'unds invest 

tJw:ir <:lssetsjn; AAA: ~ecp#tie~!. l1;1 $qme Fv:n~s,, ~ po~~t<?n.of:me diviqeuds a~;~ subject to a.l0~"9 

'-\'ithhoidingtax~ whii~,.,:fotothet Funds, the c1l\4dends•arc wo%taxf:tee .. Some oftheFrtnds arc 

perpetual, v.;J).Ueot}'n~r:s.·ar¢ tq.~gefrnaJwi~yfunds \Yith a,$p~oifi? rede,tnptiqp:P,a.te, ··ShNe ~a¢h o.:f 

t~ Funds.\\~re f<:n'fned a.t.differet1tt1m:es,the.securme.s held by each Fund di11er based. on, 

an1ong other thing~, ihe $ecJ:t.d:ties i;iWtilaB1~;; ai the titn.eJhe :F.'~tnd$Jta4 ~a$h available fo invest; ihe 

;prey~i11l1ginterestr~tes, a:n.d th~ amo\IUts a;vt3ila'ble to be 'invested~· In..~(;lition} some ofthe 

1.,~mds allow inv~sto.rst<> reinvest their divi.dGnds back fntq thP ·I''UJ:lds,;1 

F9:r ~ Nnr~cih:>fl()n of tl}{l <tppl,ic:~~le f."L":< ~(lV!ji~fHges; tM 99urt r~ t~~p~~ttJ)lry t¢.ferre<J to 4le ~fild~Vif(){ 

~J~:~~l~l~~~*r~~=~~~t~i~~!l:lt~~!t!$~i~T.:~~t 
mMt~;r;;; · 

~unds ~r~~~~~ll~~~BiBl~r~;~~~~,~~~1~Ji!i~~~: ~&~~1t1t~~f.Ji~~~~:~,~m~,~ixf~~!#~g:~~i~~~~t1M 
tote.~ei;..'~ ~he~r111on1hlY. diyii;{endslu adfl!t~9J1ffl ~l)~resofthe ,F\indS;tf\tMr t.n~ ~ii:Pash' ·.rtttw·'{;!j)ld$ are;t$ding•at . 

..:8':' 
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c.. IVIan:ag~.ment Of The Funds 

UBS. Assctl\:tlmagets of Puerto Rico eaaSAsset.Managers;'! rrtanag;e~ otco..:martages 

~CJ.ch of UB$ PR"s 2;3 Cg.Fs; As. .rrt~!'lJJ,g~,rq.r go.,.m~11ager Qft4~ J:<\pJ,(is~ UB~ ;\sGei Man?ger$ 

"provide[sJ a con1p1ete and continuous hi vestment tko,gtam fotthe Ftihd(s] mi~Ll'nake.[~J 

irwestmen.t d¢¢isiot:ts. and plac~s otd.t;:ts ,to lnxy, ~¢Hm~ holt! part.icrti~r se~urities aqd ot11t;;t 

inv~stmer:rts.'r fqertoRi.cqEixedinconw fhndV~Tnc., Prospectus Supplement toPfOspettl.ls 

• dated. JVXay 29, 2007~. at 33 (;\prit28, 4-0bS). t1l3S. A~s¢t]\4~g~l'$ is. ~division oftJJ:1S 'J:'rn:st 

~:9mP411Y of;Pqp;r{q Ripg ("'QJ3S 1):;g~t Cqmp@y''),, w;fli¢b;~itself_,. is 9.11 affili{lte·ofQBS }?R/ 

D1rring ihe relevant.tiine:fietiods~ M.t. F'¢rt¢t setv¢d .a~rthe.CEO of:t.JBS T::rustCgmpany, an<! 

I~ugt:rfiP BGl~yal 'Wfl~ the. Pre$klent~ Alfhpp:gfl; Ntri p~q~r \Y(lS th~ QEOof'Q~S Trgst CompC!IJY 

and :sewed.as oJ.1e of the sevetaf&frcctors o.ftheZS Citf?s~ he, lil~eth~·otbc.t ditectot~~ was not 

mvoJve4•inthe dal'~w:c4~y·.in:ve?fmeuJ 9¢9isiq~$ mad~ by••the m,;;tgt:;gers~ •. 

. D... Ihll~r~ .. rt Cons~.r~luts OfTbe I\~farkeflTor P.uert:o Rico Tax<.< Advantaged 
CW5¢d-:-Erid Fuhds 

lfBSPR ntarketstlxe Funds a~J0ng;;;t~ttrtinvestttl.R:Jlts. 'The pooFofpotent1C1l.invcsto:rsjs 

ne{;e§s~dly .linrlt~d.~q jn;diyi<;iuaJs Wll9 ·r~,sig~in:Puprt:q I{.ir;p,9 a~4)·;~ven.#1¢~~h onlytq "tho$e 

residehts WJ1o have suffident:incoiik'ravrulablc ,to make su¢hhtvestn1C:rtts;. Motoove.t~the Flilios 

i:1r¢. not.tt®e4ott .. aJ:1y ex.~hf:\!1$~~ an,d;, prtli:k~ o:pen~eqd¢d'f.Un¢s, theindiyidual·.·C.EE$ each Qft~r· •. a 

~et nurnber of shares for purchase tlu:'brtghahliiitiaLPubfic .. O.tretin~;·a:tid1 thereacfter..can only he 

~~·~~~~;~~it~6k~::1~f.~~~~fJ!¥t:~~~r~~~t~f:4i;!~~~~¢~~~~~~~~W~~~ij!{::~1)t~l:~i:ece!y~q 
investin~ntsc 

Li<sii~· HighJ¢,y,.•J r.,. i$·th~• Maii:!i~n~D~t¢<;-t:Ot ·qfJJBS•··;i\ss¢t·Mru1a~ets.; ·•a.ri4•.Ricardo·.R.amtts•.is.•.the .Exec11tiY~ 
Direch.:>r, · · · · ·· 
5 

6 Prkw to investing in the Funds; an, in ve$t'ots must provide a Jetter confrrming tJuiit.P.uerto Rican residency, 
and;·•rf:theirr:esidencystatuschanges,they·must•Iiqui.datec·their.·sharesfu.theFundsaisoon.asit·.is·e.conomically · 
fef)sibleto do so. ··· ·· · · ·· · · 

.. 9 .. 



9/14/2012 5:57:11 PM EST £healy STROOCK STROOCK LAVAN LLP PAGE 18 

purchased inth~ sec.oridatyinarketf'i'ofn shareholderS>.;'Vishingto s:eJL Dn.iike..muwai fti.nds inthe 

Ut1ited St?t~$' y.ihidh (Crft~n .Qgy~ nxl!~tipl~ brql{era,f;en.nusaptii~gt:§· mi:l,l'.k~t m<J:l;ers, 1JJ}$J>R 

serves. as the predo:Mlitantlfttuid.ity provider for>the CBFs' secondary ntarket~ even for those 
.. ~· 

f\u~d$lrrwhich i~ ¢q-'ma,tn1g¢S~ AC<iotdin~IY~f0tth~$~ attc;iQth,et~li$011$.~ ;the Pl~ket tor :Fn~1cl 

shar~s may hel~~s H.qmdthan shares ofexchange!"tradydmutual.fund~· or- rnuturii furi.ds.tb.r which 

there are a v4tiety <irnmrk~~:tnakets, U.SS PR h~s .. .fory¢at:s~ dfsclos.ed this :m.f.oru.1a,ti.on in, 

amptigot11er m~tt:!ri;:d~~ theinmyi¢tlfll PW$Pec;tqfi~s{qrJ1leV\t.nd~.: ~~lf(d (.tltJt ii~n.e [[!J:SPue~t{) 

Rir::o (imtl (J:tittr dealers~ i.f~iiy)· c¢iises t() maintititt a··matk.et, tktS114res i~·iil.b'Ci::ffttie illiqutd 

until a mqt;lmj is ree}!tfll){i$he,(/)' pp~110. lGC:Cl F'i;KfldJncowG f:pQd IV, Jnpc, 'J\y§Jf-t1 ProspeQtus 

Su_pplement to Prosp¢cttts dat~d .. Mardl129~ :2005~ atS (()ct. 3{~ 2005} (em}ihas1s added); 

Iii• U~S f.l'R:~&~ril~J~ F4g3.Htating ~.<\. ~~~on9#IY M~tk~i 

· $iuq~ me l$l:)l;l.@J:CJ:: qf::th~fu;~t:fw,~d,., ~Jd. $9I¢1y ~ ft ~~Ce tp #;; 9tl$fQ!fi~ts~ tJ:S$ J>.R '$ 

Capital MarketsGtouphas operated the. Trading Desk toJad!hatc a sccondaryrnarket:in.the 

Funds ou a b¢st ¢fforts ba$Eh Carlqs RQs~d<),~ ,~;); i'Ht¢¢tot litth¢,C?.-r>ita1.WJafket$ Oto.JJPi is c:ha.;rg~d 

\vith..pridngtheFundsapdmaintaininganorderlymatkethy executingtrades.intheYunds. Mr. 

01tLt>sttp¢t\lisecS Mt; Rosa4o. The Ttadiit~ D¢sk pl'avid~s liqtiimty to;.013s P:R'$ c;ustomcts both 

by executing ~~1i~ld~$S prinpipctl'' trap~J:l-~tions an¢. by xnl1iX1tainjng #s Q\~n inv~ntpxyapc,:mnt, 

fro in \Vhich the 'tradins Desk .is able to hoth hu~ and sen shares ofthf> Funds~ Mr. Fertet did not 

~;uperyise th,<;: Tr~dJng D~sk;; 'lvfJ::~ Oliiz~ .Qr Mi:~ Ros(:l(lQ~ gpd \Y?S 11otin,yo~v~d in.~4e Tr::1,<1ing 
. . . 

b~sk)s :prlcin~ of;.ot•maintaihlug a matket·tri~, the c.EI<s. 

lP{;'Tra,dlu~ U~,sk.di{l pqt}l;:ry~ the a;uthqci£y tq $~tt1$ {)YlJJ t.11Ye11.t<n'Y h;nrl;}lS· I{.qtijer, 

· thqpe.}e:vels wer¢. set by the RCC._.a UBs· F$: committee based in·\Veehawken, New Jersey. 

Startilig in Match200Q;;.J.s P?D: of:a~loba.L dskas&es.'3m¢nt, ·the RCC pe~an.Je-eval~athl$the 

-to~ 
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Trading D¢ski s itW¢ntoty l~v~ls~ A.Ndlt¢I¢¥ant tim~$ prior to Marfjh 19. :ZOOQ, the ROC lmd 

p~m1ittyg UB$ :P}$.Jqrnflint?i,n ~ninvepJo:r:ylirnitofappr()Ximate~y. $30 miHkm. From time to 

·ti.rti:e,the~;;raditlJ~Deskr~qiijf¢d ihore~t:~etl: lit1Jit$ to Sl.lpply :aoditio1J~1 liquidhyJo the matk¢ts :®d 

\Y9}1Id req'!.l~St ~Pdreceiy~{l,PPtO,yaLfrq!-11·~11;~ R~P J()t<::n1pp:ra,tilyirlpr~<:~seits ipVe!ltozy Jin1it A,:s 

of M;_~rch 2009~ the $30 million limit hatf been t¢mporarily extended to $.50xni1Gon. o:n>March 

19, 2QQ9.Mt.·Orliztequested. an addit.ii.1nalte:tUnorary increase to $5$ million, ·The .RCQ ·. . :.- .. ·. . .... ·· .. · ··.····· ··.·• '.· ...... ,· ,•· ... , .. ·· ...... :.'-:······· ···.. •, ...... ·· .. ··.,· · .... •.•·· ....... '' .. ,···· .... · 

declined .t.vfr~ Ortiz"s request.•.and1nstead..dh'ected.the Trading bcsk:to. chforcc··the·.:Stariding$30 

1mllit>1llinilt, th~n, .. o.n J\.1~y42; 2QQQ~ th¢ &C:G<ih$~1J1Pl¢4·tne ll'<M~Tt:~g P¢$~·tp furth~.r:r~41N¢.it$ 

irwcntqry tq $12 ·mijJ.ion •. 

It is iton:fc il1attli~ Divi~l(;)xt wotlhlchm-~e Jvit B'l;!tn~r with havht~fml~q to 4i$¢lo~e to th~ 

F As fuq.~ th~ R(JC gad dJt;~pted PH~ PRt~ Tt:?QhlgD{!s}( tq re.dUce its tqvcntory when Itfr, fer:rer 

:«ras hot aJ'n.e.fnber o.fthe.RCC, did notpatticipateiri. th:¢ de¢.isious tM,d¢ bythe RCCr was i):ot 

~on suttee! by· the 'RQG(anctwas only i;nfortnYd. of:·the <feQi~iqtlS· a,f'ter tlJ~fapt)j aw:l h<td llO rqJe in 

1mp1ementirigthe RCC? s directives to theTradirig Desk~ To .. tlie.c.t'lntracy-, irofn theibcg~Uriing~ 

•Mr. B~rtcr ~HSt:tf?'r¢ed wii:h: 1Ji¢ l{QQ~.s 4~~~siQl:lS><$tl.J?B4r:l1<:!d;:tt;~.<;fjohx~d#is QCI.ll~_gqes}tr'?bjectil;lg; 

. <lfld uttiwately mqte to Mr,.,Price; his supervisor ar1d. a member. of the RCQ, to info.nnJ1iirl offhe 

negativehltPa<::t·cffhe d¢cis'ion,ditemin,~;t the Tr:adin~·.De.$k to:•tedt.w;;e ~fs.inventory to $.12.·.•mi1Hon, 

and tQ r~q u~5t lllatti~~ ijigh~r: irryep.tocy Umfts l?e ;re~t9red. 

Mt\ Jze.rreti:iehher en.s~~ed. ln a ptirttaty viol<ltiun ()tthe fed¢ral s~cutitiesl~ws as it. 

p;,:;rtairr;;: tq the d.~9is~.qn of~lw RGC · tq. re.d~tc~ J:J1e:~rxve!).(qry lil):l;its of t:JB$ RR(<?t <.}'~h~Pcl'is~)~ nor 

·did he assist, much less substantiaily ass1st;'the shiJP.· osed violations that the Divlsiot1. atg ... ttes: 
. .. ... 

ernM.ated.·from ·f:he.de<;i$iOltt;~ftJJe·«<.CP·~ .• liesirt~plyha~ pq rPl~?•in th~·R:QC'.$•· c:l,~qi~ions,.{)r 

deterl}J,iT1ing·wf!fl:tl. ifA!lY:.<it~<:~Q~ur~§ w~re•.requ:ired•f()llq\V)ng those decisions~. That wa.silie• 

~JJ<-
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tesponslbility oftheRCC .with the assistance t:ifUBSFS'§ Legal ahd Cotnpihmce Deparlrndlt 

. ('<J~egal ?tlP CompliflPC~~'); wbi¢h, UJq~ tit~ .RC.Q~.is :h<l$¢:P J.q w~t:.h9'Wk~n~ N~w Jer$e)', 

Hl FA KNOW! EDGE' OF MATirn't' I sp·~~urs Olr"!'HJT »r·}:JNDS ·· • • ~ .. -:··. ·>. l . . '.: ~- ~ .· ·: ·~ J: .. . · .· · ·.1 .~ ·.., ·. ·.: ·:.i~t\. ;i···~,lft..~~ .' ·:·: ·o~. · ·::x. !--. · .: . · ·· .·: · .: -<;.L~::~ · · .: ·. :. 

The Funds• individual attdbute3ruicLth.e1:r irihereritniarketcohsttaints is in:tonnat1onWell-

koo\vrt. ot#vmlable;tot.h:i;}_EAs. Jn!le~dl befor¢anFA can eve.nt¢cq):t1i.i1¢:U:rl. ~n:i.ndividv<il Fund 

to. a pustqmeq hy oq;he m U$t pos~ess stifficientinforrna.tiqp: regar~ing t11e specific ·nqture oft he 

Fund., 1ts.·~h.~r¢_··pdc~, .• yiE:14, })etfd.tm;m.¢¢~ and. o~¢t·¢h<.t~ac~~riMi9s ol:th¢Ft¢c,i.neq¢ssrrry·to 

asses:>w]letlwr-~ pw:J.iy'Ul4P Ftu:J,d~W~·t?"llit(:)frl~ in:yesJrn~JJt{or <1 P'!l~t~me:r.:, See, e;g.~.JtrNR.fl\ Rt1le 

.2310 (''hi recolii.bie,ridin.&-td .i:f· custoni¢.t the J~u:tchase~ sale or exchati~~ ofat:ty s¢cnri.ty; a 1nemher 

sbf\ll )J(:lYe Jt:<aspn<1ble gt9J,ll,l{.fp f9t' qe}i¢V~:Pf$ tha~ th~ :W¥()lXlmen45ffiprt is..~uifu.plefor; S\Jcb 

. custo1ncr uptnithe basis ofthe·facts, if' any, disclosed by such customer as' to his otiicr security 

·holdtDgs M:cl £J:S.Jt? }ti$ :finan9ial $~tcq,~ilon:.$,Qd P¢e4$/') sl.lrerseflcdby'FINftA R'+le41 O.,. 

A. Written DiscJMuresf: 

Toensureth.attlleFAs wefe:pi'opeHy edtlcated.ab.o'tit each Fund arid theadvantagesfand 

•constriints~.• orth¢ -Eund$~. tla$ P:Rprq~;;iilei:!: r:l.btiridl:Ultin,fcmna~it:;m. t¢t4em··in, ctmqng·.oth¢r 

·sourc~~; prosp~tU~yS; prp.chu;re~~ 1'eports,·cw\1 d(h~r:inf(}l:Ill~tiqn guig~s,{; $pec"(ically~iataiJ 

relevant time$, the prosp¢GtiS¢s(ot th¢23-·dEFs C()lttain¢d ·::fdist~l(}Stli:¢ ¢ith~r identic~} Of 

sui{st?Utia.l}.y strmla:rtq the JbllowU~g; 

.. .,. ,. 

'The Shares are a-new.:fssue.{)fsecUriti:es~ therefor~~ ptkitto this 
offering the;re ha~ be~n 1:1:0 tn.m'ketf9r the Sh<lr,¢$. VB$ :Pn"nt! Eic<) · 
~1Jrr~n~1y iPt¢P:d~Ja.: p;rainta:m ~,m&k~t.in ·t:h~ S~1are~. j;!Qn.ml¢n.9in~ 
a_f)ertl1:e tlmtl ¢lq::;1J+g. of{hei~#4<11 pt}.plic qffep:ipg:{}ffhe. $h~rr~s; 
although it is norohligatedto do so. No ti§siitli.Hcifcitii hiFglvt/fi 

This is nof~m.e~h~usliv~··descdption.Qfthe.wlit€endi$¢losm:e$ aholittlie.F\n~ds.•l.l1i'ide.availabl~·-to the•FAs. 

s Mr. Ferrer was not re~ponsible for prepati~g;orreviewinganyoftnese documents ... • He was~ however, 
.·ce:tiainly:•uware<that .. such-informationwas-madeava!lti:ble·to<theFAs • 

... J.z~ 
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2~~sggi~~ir!i~i~s~;a) 
e:mseS: to..~tudJttairt4: :rnpr/ftJit/h(! Sltt{r~S: willb#t;.ot~l? ill;Jqttidurttt1 
a rnarket:fs reesttililished; 

Puerto Rico Fixedllicome FUriclJV, Inc.,suptaat8(¢mphasisadd.cd).1h addition, the 

pr:o;:;p¢gtl.ls¢s ;;ds.o&s¢l~~s¢dthat ~tlJ~ Sha.re~tn~Y noibG $1Jitab!etp allh:iVestor§a$ th~Y'<U'¢ 

desigtu![lprilttarilyfor·fm'lg.;;.:ferm iitveslors,.and.ihvestors··inthe Shares• shohld.·hof•. Vie\Vthe. 

f:'u11d. aS t.t 1)titlclef.¢rtrt:lilit~g {JJ11'PPS.¢S;'; • ~d~ · (~mlJ,hMis c:~dded), 
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Jt i~ \\'¢U4~I1{)\Y11 tq the FJ\s :fh~t th~ ~kmid.ityqf pne o:rcmore q:fthe F11nds · wjJJ · va1yfrom 

tih:1e to t1rhe. tht~s~ h~ aMaY.·l5~ :?Q(Jf; mei:i:iorantltin1 d1S;ti:ibJ:tt¢Clt¢ the FA.$ and ot11¢trec~pient~~ 

JyJI:; Qrtjz. an.G Mr.J3f(l9:v~l d,i;;pt~~s~q ?:r:nW:ket i111)pal~,nqe tl:latoq~:ggyd ~Jmq:st tyV:o y~ars b~fare 

the period focused on by the bl\?1s1otn i'Asmany ofyou<llt.e ah:¢ady,~Wate; a,<) a..resuh ofvadous 

fac:tors hn.IJ~~ctin~ the lo:c~l.wgrket<:m:d_r.m'!<;b;rct~j U:S$h9-$'.Je<;:~lved <:U:rhwrel3.$~fn$.::J.le nn:iersfor 

1oealprod:ucts, partivulady the [~EFsJ. This has, at times~ f.esttlted.inntore seHers thrui buyers 

and thus, fimftetUIIp~iditJC'' Memotand.mn entitled i'Ttailil.1$ ofP\t¢ti9 .Rit;o Clost;d7End 

Inye$trxrent:FWJdsr:a.t t.{l\1.;;-ty l$, 2QQ6){ymphasis {lqdcg), rnthe >S.amen1Clll,Q;t'an4mn, Mr .• Ortiz 

anct.M'r~ BeJav~l adVised the PAs iht:tt~'(~]\Irl.rt)$ aJ1~Jiertails(![tlhifteti:liqu}dltJ!i. it is. important 

thatJ~hJanciwA9vi?9:r~ ~nd Cli~~t· $¢r:Yi¢~ A:$sopi~w:rdi'$91Ps~ to ¢H~ts tlu;pos~ibilWr fh:ttt NNre 

may be ridida}.'i1.1 execiUlifg a s<ttes ard£/t:~ and thatthe>exe:cutf{}h: pi'ice may ditre.tfi'omthe 

current priG~; $ho..w:n by the Trad}n,g De&k, j~ . Id..(~mp11~siS~.~dclt;;P:)~ 

Siniilatly, iii .Feb:turu'y 200.8? ti.BS PRdlstributed.to aU 6fthetfAs the •4LTBS Puerto RiCo 

Family ofF\t11df) bro~httt¢ (the "$$n~1ly 9fFum~s B.rochllt~l~); W4it:h \Vf!S ,i:nt~IJd~dJob~ U$~d 9y 
.. . 

;'13"· 
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tl:lc F As dnrirrg tlll?lr cq:rnmun:it:&tiop:£; ~yltfl91JSkwn~rs ru;4 pro~pyctiye C'{cl~fPtrl,i·WS7 11w Family of 

Funds Brochm-e~ llket1n:~ptospectt\Ses;fu.Hydisdlosedth¢potential tbt pedodsofiltiqlitdhy v,rith 

the CEF~, ~~ W¢Ll ilSthe :rol~ UJ3$ PR.pla,yedin; f~cilitl:!Jing:Qw:$eyt.:Jn<i~ryrn(l:rk~t:. 

\tt:fure UBS F:inanciat·servkes:llioolJH:lr:ate.d···<l'f.Pnerto Rico 

·i~~~;:!J~~~~;:;~ !t~~~~~:.t~~~;;~~ni~:~~:'·~~~;j::n::· 
.cccqs(QJ!:$WlJ:t!~t)?OUJJ1JJY v¢ !JrtQ,h/e)pAel/yqur f.IJ~~ds!tar~~ ar 
rfia]! he.ahle iii sellthiiitl ala loss (Jf' atiimes. at asiguijicanlloss; 

· (pmph<l.~isadded.) Moreover~ the. FanHly of' Ftinds Brbchtt±e disclosed that: (1) IJBS PR His the 

pr}pcipqls~·G9ij4~:y m~fk~t g¢~1~r Jo,r: th<;: Q!lS Jl\l:¢tt9 RJcq closJ,x1~e;nd. ftrt1Q$';; (2) ~7:$h(ll;'~S ofthe; 

UBS Puerto Rico funds do tl.ot:trade 0.11 any exchanges!\ and (3) ~'Theflmd company is not 

rcquire:d t<i pvrc:has¢ shl4·~s of a c19$¢d~~.tfcffund from ¢1l¢nts scekhig to s~ll.their shares~~·· 

Ip. advance of: T1P\Y i13su~nces~JJI3S P:Rc a~ so pi::;tJ;ibpted {Oth~ FA~., .Jf?:r tJ1ejr. (1\yn inte:n:u}.l. 

u:se},Questionand Answer Guides f<>J.:"~Qme ofthe individual. CEfs.~ whlcli I&~wtse contairied 

s:irpil,a,r discJpst:H,'e$> '!Jv~ «'.Puerto Ri~ F'ixedT;npproe, Kl1lld v~ lno.: q:u~sti()p. & t\nswer <!:uiqe/' 

for.·exan1JJie, contained the follow1n:g,. disciosurer 

Liquidity $ltd .Resfi'i~fio.ns unthe T:r.a.nsf'er of"Shares~ .• , i·The 
SIJ~x~~:att;) ~ ~ew;i~su~ ·or~ePttdli~~ ~<ithel:et:oie p·dpr~o .th~~ 
offering thth'ehas he.ei'~: no n1ii:rketf0rthe.Shares, N;q a~S:surM;<;e 
can.be give has to t:lie:fiqu1dity·of; or the tr.adhig n1arket tM~. the 
.$hate.o5•as ~ res~dt·.o:f®y•activitie$··mide1iaken.b~'·.the·tJud¢t-v~titct~ .. 

This Guid~ was #isttihuted t~ the FAs ou M4Y l, 2007" $b.ortir hefot~ the fund wasisstleit UJ3S 

PR also distributed similar Guides to the FA~ on Septe.mber l7, 2(}0&1 in advance o'fijle i$:S.~,Wncc 

o.f J?1Jerto: Rico. Fh;:~d ltr®:tnc F:t.md VL(''PRFJF Vr'}andtho.r~l!S.stn;u'lce ofJ:hletto Rico MA 

;o~cise ti~:ci;~~;;~~~~~~~=t~~;ii~~1!r~J~~r:~~~:J ~th'\t~~~t~:~~\~~:lf~:~4~i~~~~~n~;~,i~~oN!f:~lc<i 
dis<;los.l.1res.·cm~tainf:(i :in.:th~•.pt~sp9:cttJses.; 

,.;14. .... 
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J?o-r.t:foJi9 BcOl1q.lhmtfif e\A.~ E~·.mfl :V:~n4 w~)~ Both Bl.ti'des cc.tntained the same or sh:rii! ar 

di:sdosuJX~ste~atdin.~ liquh11ty and IJBS PR?s t{J.l¢ hrthc $eccmdary:mark~t, rq 

'n· l;r~~Pta.tion;s ~11d S~I~s Mt\~ti~g1J 

Ir1><i,dditiQntp tbefqre:gqir~g:sqprp~s ofip{Ol'P)atiol,l1 ():n)une l91 2007~Legalarrd 

Conrpliarice provided cothpfial':tce trainhlg to th¢ F'As and the ·branch of't1cemiana,g~r:silllJBS 

PH,, which not.oply:d~$~U$$C¢l th;e:f:A~·~:H5lJgq.t~ons genc:~d}Iy; hqt~pec.J]}cl'l]Iy w~l1t9"Yer ·th~~r 

chsclosure obHgatidnsfotthe CEFs (t:he{"June 19~ 2D07Comr)Hanc¢ P:.i<es~matf<.~d'). 'thus, 

!JAUt: :2;j 

·.a.b;iwst on¢ Y¢4t.Dt{t!r¢ .~J;l~· ·p~ti9d.f{)pti,<~evi9t+ ·•1Jyth¢ .. Pivisipn,,. L~~alf#t9.•G.op:rp1iarJ,c~··.ixl(qr,mctf 

the FAs; .. among bth$t tlUng$i 

·~ ~~A11·:EA shouMhav.eateasonahle beli~'fthat•h1:s or herxe~ontm..ertdation.fs 
silita:blein.l.i$ttofth~.f£J,C:tsthe ~lle.ot discdto~¢(1;"' 

·<» #~Ask·yotrrs,dfbefore· ea:Ch tfansact1oii: Is·:this s¢¢U.d.tyor.·pi:odi,ict nghtfot· tPi.s 
Glicnt1'; .· · 

~ ~'Provide the.dientwhh sut11ciet1tinvestif1ent altetriatt\'es and. inf:omi.ation~ 
·.h1dlu:tlihg .iisks.~lld. benefit~~to~liowthe eUent.to make. M..iuf.orn1ed 4ecJs1pn.~~ 

·<;) ''As an FA yo:ttNlliST have •a ~reasonable basis' ·:fotbeHevh1g the ptod.uctyotl.arc 
.recommendin~ 1s .. suitllhl¢. ,; · · · · 

·~ One ~relevant?' factor to corisidetwhen making a s'iutabH1tydeterfuinati6n .is the 
"'UJiquidhy n~¢ds'; ()fa ¢ustom¢t. · 

Junet9~ 2oo7· Con1plla:n¢¢ :P.res~nta:tion~. at~~ .t •tne .J\UI¢ Jg~ '2,Qb1 Bompll<il1e¢ Prc;)sent~tjon 

<11~9 wJdn,!$~e(l speoqific• <lis()lgsp;l:!!>· thl:lf··~hoplq•.pe41?4~ t?··cust()U'lers .• anq···pro~peytive··.;;ustqrners 

who would be invest in.~ lh the CEFs; 

w .· . Tlw Gll,id.\:s al~o provigei;! !JJ.@ F:AswitltinrbnniJ,ti<iilliboutthe. spccific:;Ftmd, such as, the Fund;s investment 
. pol icies;t].ie ftg~d)s t1SC. (J(l~v<iHg~; w\\'l W~YS i!f ydJiclf m~ F1lpd-.d1ft'ere:d frqntlJF3$ PR's.other .Fl.mds. . . 

'-'15.~ 
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Id~ ?.t 13, 

~·~·~~l 

·~i~:~:tM:'\~s~!ll~•rn.ili't:f'¥N.i.is~citf)\l¢,~'*~~,. 

·t'.f.~AA'IJ·.ICI~~~~iff}'W:~'$~~1~f#@;• 

~~-tGW~~~{i,~t~<:ls~·¥J!he•f~w~iv&o/~~·tm>t• 

i-~\·'f=titit~~dP~~~,~~~~k~.~. 

K-~ 
·if~r~itttllaiii!i!~w~t~~~~~~~··· 
·~~~~~~~~~~~1i~~~~~-li~~1t~~~'~,mt~W 
aff~·~J~~~~~bl''d!Vl¢~s;.Jn<fo:am~~··cfioo!<:h"\'i~*'l{isa>".i'd•~~.·pt~·m'lt;~· 
f:;~,"ilf*~~~ii~ . . . . . . . . 

~tin$ .~"<*lt<·-~~l<l!, 

.. six. days aftetth.e.·preset1tatt()i1~.· Fr.an.k.Plnohino .•.. ttie .Executive :Qire;'ctqr.·ofUI3$• .FS'$ 
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Gompli?P-G~P~p~$1l~l}t~ e"'m~if¢qg.<!qpy <:~fff\~ J'qne 19., 2007 Qq:rp.plkm.ce P:tesentatioqto the 

FAs. In his cove.t e~1nail, he reiterated. sorhe ofth¢ .s~¢ d1s¢lo$~r¢$ quoted a.l)qv¢; I-f~, fo.r 

Qxam.ple~ a,~ain.r~minded the Ei\s; 

•·t~> ")]3efor~;yoy s.qJioifa clf~;mt~y.ou shp'J..t14 q9psjd~rE M!Qng otb.y.rthlngs~J ... 
[wh~ther] the. security orproduet>is rightforthis. client''< 

' '. . . . . 

e· ~TYJptisl;toul-t;f,:, fp]rovid~?the c:lie.nt!Vit!J.sqffici!;':nt inyesttnent~lternatives.and 
infotmationiindudmgtisk<; IDid .. :ben¢fits, toallo\v··th.c client. to h1~ke·.art.•itiformed 
deCisio:tt;' 

.fli· "'As a Fimmcial Advisor you musthaVe a. 'reasonable: b~sts fo1: believing tlw 
prodtiet yo.ti ate recommetJ,dhig .is. $t.dt:Abl~.·· 

:>!!· Ont? ·~relevantYpiece of:infotrriatknito consideris •'thediehts. , . Iiquldit)t 
needs:;~ 

E~Maitfrorn Mt. Pluchlrioto bL.;Ptlertokico F1nanc-ialA4vJsots~ .dated June25~ i?O.trz, 

::'.16.~ 
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r./k Pluchi;~;1o· also n6tedthat"[rti]t>re .detailed 1rif6rn'rationi.s .. avaHahle iil the ptb$pe.ctus,. Which 

~lknt:s ~au ob.taitrfrorn:JtrB.$ l?R~~]p1JoHPW¢b:$H¢:·• .$e.§};!lso E-Wtail·frqm Ji:l:vier Vilat{) .OL:

Pu.erto. Rk.o etut~ :dated Nfctrch J6~ 200:9 ruad Slide;; 13 andJ4 of atfat.:l:ied PowerPoint 

Presentati~Clh (c;i.r¢.ulatinf5. pxesi:::i1t;:~,tlo11. ent1:ded. ''OB$ .• 1?.-uerto RicP.lndividuiilRetite~nielJ.t .. Acct)'llht 

(TRA)l' \~hkh.peitt::riiJ.te<:f !3PWe ofthe ~WJ;le di$¢Iosur,e. ohlig~ti.gJ}$)• 

c. 'the·F..As Knew.Abo.ut'J:ii~FhU2U68 M~\rket:Imhaiance 

CoJ:Jsistt;;11XWith ·the diiectiort·t.1f't;eggta.nd C.OiitpHanci:;i:that the FAs sho&id d·isdo~w to 

i.n.vestprs.tll,<i~.t ~'th,~e P1qY bt; C19P~iom; wheQ. YPtl. will 1?~ u.n?b.le {o ;;~U Yt>J;rr:furr9 ~l:iar.e$ Ql~ v~v1H 

be ahk tO S"crlthem .t!rily at a s1gnh.1~antloss/' it was: nQ sect¢t that.d:uthXg'tlie Fali of 2008 and 
... 

til~ Wint~r pf~005l, ifl, the m~d$t.Qf~ glpqa,l :tl.n.aniil:I~.· cri,$'~$. ¢Gt{4jp, F1.1,11® ~?'P~i~11~~q. P¥YJPG$ of 

ma.rkt:!t itnbaiance, hi whichlnook longer than t1suat rot the Tradirnt bes.k.to execi.1te sale orders. 

Atld,c;ontraty·J<ith¢ lJj,yision~s $J,l~~~sti.9i;i 1.11. ih..¢ iQ!l\ i.hl$ wascp.pf tl)e firsttiro:e ~uch hnbal;:rr},c~s 

existed.. l{ather; us the VAs well k11e\v~ the matketftrr individuaLFunds: w.mlld,. ~t tirne~i f1uctua.te · 

based i)n the t:eladv-i;; supply and .Q.eniand .rctrthe sp¢cific Fund~, See. e. f.!·~ 'vtradi.h~ ofPuerto 

·Rico QlqsGd-EI;dJwy~strrle;nt.Fl!nlis;'-r.supra atJ K<J:is~w~sigg ~'limit~qliquiqity''for ::;lwres Gf 

·cEFs .in.·May20d6) . 

.Jnd.e~d., $t;!yeral.qfthf;;·e~rtl~Us li4r~ Fe.rre:p ~~pfto tlw FA~ du;ing this p~rioci, which ar~ 

discussed in n1ore detail.belo\V;;, opetily.ack:nowh~d~ed these Vcry.same isS'ues. See, ~,E~Mhll 

n~QDJ!'vfr., Fen:~t.to. PL,Puertq R:icp BJ:n(.l.t\cialA4vis.ors.~ qate(,l .Qctol,~;:r $; 2.008 (ppti~~; ''"V0he.rt 

tb~re.are more s~Iler:s andfew buyers~ p.tibes ofrulsectifitxesde.ctease. Such. is the situation\yitb. 

sonw ofottr Fun:d~ 'at thn~s ... .''), S4u.i1atly~ Mr. F~t:ret.~SoJUs.cu.sse.d with othe.ts at Dl3S.FR 

·--17--
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the concerns exptessed b)• the FAs aboutmarketimbaJahces.itt cerlairiFUUds, The possibility 

an.d f. ad o6-:n.arl.<et inibrilMQes was not a s¢cr~t11 

IV. J1r1R. ~~l'JRR:ER"S CO~l\ff.lNIQA{flON$ "'V~TH TilE FAs 

A. M~\ Ferrer's I:listndcl):ractic{! ()fConnnul,li~~Jing With The Fi\;s 

Since at least the tlhtbMt.- Ferr~r be~anie President 6fPEtirie'WebberJn6otporateciof 

Puerto Rico> itP:~sJ)e:<;u his-practice ttl semi memor~tlaa:nd e.~.rn?iL$ tq ih~; FAs io mpfiy~te·them 

and ·tq J.-:totify them. of c~rtain investm.~nt oppo.rtu.t)lti:es. At.alltime~~ Ml\ Ferrer was wtltingto a 

sophisticated <:.n.ldl¢IJC¢ o:fFA.$, \-vho, asMt~.-•F(:rt~rrl&htly-l.!tidel'Stood, Wer¢kl:lowkdgcable about 

the in.$tl'urnents.involvedan4h?4·4v~ila-hteto tlww all relevant lp,_formation; None ofMr. 

FE\rrer~s gen~eral communic<:~-tit>t1$ \>vithth~ B1As could. ~verhe co.nsideted a<:fiscJosure docmnent; .a 

<<(:)l;ri,pf~forJlre FA:~· to U:$:G w:h~nqJ~G1,l,~sihgi~WP~tm~Pt$ with theh: Cl;lf.ltQmer~j OJ'·~ 

· reco.t1).i.-nendatioli on the part of Mr .. F'C;rte:r fot a pm'ticurar clienttO.lhVest in a partldu!<tr security; 

Ahh<JJJghth~Uivistq:rth$?seit¢d..®EihMdt'W ofthe?e ~-mails, wri.twn hetw¢en. 

S eptenlber200Sand August 2009;; the K'Xs had geen.ieceiv}ngtheset]ipes of eominunication$ 

·from f. .. Ir. nel'l;'er f(lt year$ ::t11d potilC! n9t have mi$ime~prl)tcd th¢itint¢~id¢d J!m:pos.e, ·A stU!lpiiP.g; 

pfsp!l1.e qfMn fe~r's pre.,$¢pteP.1.tJ~'r ,2008' c.o111myni~atipn:~ with th~ F\1\§ yiy:igly ciernpr1st:rat~~ 

this po.int.. For exautpJ~. itt a, lriemotandttni he. sent to th¢1=~;\s on May 26, 2oos, Mr .. .f.·errer 

· providet! words qf~cpur~g~w~ntt(} t1;1e FAsJqUqvy!J,1g NJ:ogdy~s d.e¢i.$jbzy t() dqw.ng!'ade Pue:r:to 

Rico's general ohij_g{}thJ.nborkb ~~Maybe Tamth¢ ultitiWl.te dreAmer; but I an1 builish<Yn.Puerto 

R~cq, pr~c1$t::ly b~c~se. 'thi$ b?d :ne:ws wiJlpaus~ a J)etter fV-Xw;ei'' $iini1ar:ly; .. qn Au~vst, 26, 

2005, ir1 a dear attenipt.to.m.otivate.th.e sai:es:fotce<-'i\ifi'. Ferrer\vrote: 

u The f':As were also awar.e of the R0C?s directive to the Tradhv~ Deskto re:dhce its inventorv~ . See Ortiz •. ·: · .• ·. • .. ·· ..•. ; •.• :-· .•.. • .. ·.· .. _ .. _ .... <: .... :·-;~· .... '•' ... ·····.· . ·, .: . ..... ·-:··.· ... · •. •.·•• .-.:.P.- .. ·;·.· . ·.· ..... "•>"'' .. ···· ..... • ,• .. _ .... :""'. ·.-.-: .. ~. ·· •. ·• : 

·su~rrHss.l<~n;sn:r,~a ·atSectio-JJ •lY(B):{4iscl).ssh}g, a!tJ-ong o:th~r thjtlg$~. ~lr.e da.Uy inve:nt<~cy· s:b:e;~ts.·~~~4··th~'~Good~til ... 
¢aqc¢Hsd;, b¢pk ({he \;ot¢ :B~~kf1), · ··· · · ·· · · · ·· · "'rs-- · · · · · · · · · · · · ·· ·· · ···· · · ·· · · · · · · · · · ·· · ·· · 
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;YUl~~~:.:s~~~~~d~d!:tf~~ij~;:~~=~~~i~:i:-~=~!:~~:ri~~~;.rs 
'1;\:'y ~yoep(bPi:tlg the ~bm~i:l!P §l:g~l\l~t whjdi;i ~x:pell§Aqe ~gth~ · · 
nnancialworld. Will be measured~. This 'YViU require greateffott 
lrorh all ofus'to deHv~r excellertt:ptodu<c~ts,and services hi a· way 
:th<:ttis cli¢.tltniel14ly;P ·· 

Prior tq Sept.em~:. 2008, M~\ Fe:rret ~l$0 wr4t~:to the BA$,, in. the mQ$tgencrru and 
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CODGh.LSOryfashion;. ~bout the QEJ(~. On l'F:,lye;r;ppe;p l, ~op.~, fcrr e~a!nple~ w'itrwm giscU$S~p.g ::1:t1Y 

indiv 1dual Ftmd, M.t~ f~tr¢r ti.tidetsc{)tec:l. m the B'As that •<wh~ti. YQ1fbuy: f'und slwres~ y·ou are 

Lp~tiqgprqvp[l prqfes;5~Qr:tflls ~ke cftre pfitJv.~stMtg, fu~st:; 4t1:he apprpp:ri~*.: ti:rue;; fu tile 

$.pproptiatt;'Ve}ucies;•• And,fuen:,, Oh Matd.i to, zoos; &gaih spe:aktng; iitthen1tistcohcluso.ty 

ma,tw~~, W,I.r .• •.F~rr~r: .. sept·.an e~ma~l tq th.e:Ef\!;,. {nwhich·h~:sf~t~c1;.~'[0ur··rimdsJ ·pre.sentO ·gqod· 

opportunities fo:t clients faCing reduced lntctcsttates in other inVe:Sttncnt vehicles.; such a5 CDs 

<llld Wh9 un:det:stan:d the pt(}S.W-14 ~P~$ .pfFL414$\ AJ)d~ q~rt~nly P4t n,ew J,?un<:l, sh;o:qJtrb~ 

considered}~ 

The p1Jrpos~ ofth~se ·tolr.titn.rtlications is self~evidenr. they ateJ'e.rnfn4ets1 "wake utt• 

calls; 111t1tivation4I pi~cesj; M4 ~ff(}rt$ ·by Nft. Ferrprto ~h::tte l1:is Qpir+iOl1S \YitlX ~ll,E) F' i:\$o They 

"'"'¢recr~otintem1.¢d.to.be, hot¢.ouldth:~y·~Nerbe ~onstrned as~.a·tecitati'on of.aH, oteVen ofany~of 

· themq.t~erif# f;:;ctsthat~l1t.!iF'f\~Fl11U$(:lq¥~w f1J..W4Gtto recpm:mer1d; ·apy $eqwJt~~s t<> fl'g~ir 

·c.usto.tners, Mr .. fi'eft(,~ro;s statementsdidnot.S1~ppiythc .. Fib·.\\t;1.th•·s1:lffidentiriloritiati.dh··to e'V{.')rx 

1,2 :fn the, sam¢.veii1,. on septe~ri~~t::23, 20PS~ Mr' .f!}rrit\1:it¢1'e.to ft)e f.'A:S:i 

(';rrehl brands achi¢\ie ii<li~tmctqu~lity. , .... Tottmi.i1tain this distinc.tivebenefit 
.-.;,ye.W$:n.tqontintj,etq· deliver e;xc~U¢!lt.prodp'<ts··artd servi¢~s•tQ. 9tit•C1J¢n.ts?.·in the. 
cCintexhtf ~ cliettlJdcildly .attitit<I6 ....• Those 1iian)~ fcJientS] th~t C. an not: . 
J>fup.~:d)':hi$efifftqfu •. th~.fultbr¢~dth ~four· 'resour:6es must'~ .. aftendedtQ. with 
the same. ~ar~··ani:l sho~yqj:hiparl:ir;mlar .seniices and products,ili¢y can belle fit 
nom .ana V.J~ic.h ctistin;gui.sh DBS ff.om the 6therfui®.cW fi1i:nsiri too<mi\rkct 
place. · · 

~f9.., 
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i{iS\;1JSr3 tht; E;ec-g,rifi.es yvit4Jh:¢h' c~tstS'£Q:wr;s, and c{Jr;~jJ1ly (J.o not g~v~ #se tt> ®Jhfer<;;nce tllll_t fbgy 

:~.vereihtend.ed to deceive Pr :tnJsl¢a(f the FAs. 

·In the QIP, fuy J)ivisiqn m~~s.no n:w,nti<:m ofNfr; Fe;rr~rts~:pr:<:J;ctipy to st;n4Jhe;;e: sqris of 

c(nnmun1c.atiorts to the .BAs. since Io4gbeftirethe:Fall o:f2oo8. No.r d6es tlie OIP tidYefto 0ther 

¢or:t,nn.n]i~tion~rpfa $imil~ '9~tef,w)Q' s¢~\tb.y NXt-. Fetr.~t dtJrln& ~(108-;:.4\>.09, Tfl:qs? t'iltllqttgh M1-. 

Ferre-r had no ohltgatiort-•to. tell the FA:s whatthey already knew or toinsfructthem.on what•fudr 

obligations W¢!\~ to· their tlie1tts, in mie.,ma:il he sent to :the.EA:s on QQipb~t9, 2.00 8 (hotincluded 

ip:tJJe:·.QJP)~ .. h~·:·.rerni:uded.th.em:Qfthei.r_re~ponsiliility:··"'Tfie.Et.rndlftfl/fitstlzffpar/icul(lt;.n.eeds 

lJf¢ac:h .diBJ~t··ist!fe· tl¢¢i$i(J)~ ojerllfh ... Filt#!lciaiAtiv/srtr:tQ ·f'Jtil.k:i!... We.ptui/bf~.•ik¢ ··Vilf'ietl• 

velticlesfor each :F!if?:tlf.lCitl[?f,tJ.v.isor.to :chqqse am(Jlfg.'iP 

\\;nile ·we Beli¢ve:fhat:lliis-cowt need ttot Iookb~yond the fo\u: ·comets·ofthe ednails set 

forth in tlJ.e: QT,P to !Yt;9ll t4e::~9!fPltt~~9n.thatp.qf Q~l.e .oftlretn Yi~lU.~tGSo ·ti)e (e~era.tsecuriti~~ laws~ 

particularly ·when: viewed againstthis backdrop ofthe types•o±'coniinm11iiati0ns Mr .. Ferret has 

sent. toth~ FAs 4Y~r tli~yea:rs,. w~t~$pectiu1Jy submit. th~t ontf¢~tiWJ:<lt h¢lp httt $~rioG:sly 9U~$tlo!l 

l,v!1yl\1t. F~J.Terhasht;Jench(:U'gyd int;hi~ p~;. 

B. :Mr:. Fetter'~ E.,IY.fails Alio:J(t TheJ_t'Qnd!'$~ P¢.d<.rt.tn;c)»c~ A~if VQh'rtiHey 

As.note..JabQve. the ¢~mails dt¢dutthe DIP fall i'tttbtltte¢ ¢at.e~Qrie;$, Th~thrct.:e~t11<;1:i.ls 

in. _the· t1rst. cat~ gory ~imply ~.ontained gen~ral s:tatements about·the hist.Qric performance ()ftl1e 

.Funds and stiggeSte.d. the:FA.s co:n.,~ider.i:.he· Funds as investm:~m.oppom.'lniti~$ for fhe:ir di~mts~ 

Mr~ f:;;l,rr~w 4ili~ot s~dfQ.~se eH;n~ils t9 4:PY <:P:st:omefl3> p.or dig be l1~v~ ru.t;r ~xp~Gt~t.iont.h<.t:t t.hl!. 

l.J Shni.tatlv ·oi1 ivfa 6 . '2609 lii anothcre'-~H..ottiitted from HieoiP, Mh Ferr-er.un.detscotedfn.r thel<'Asthat 

;!jjti:"o~~~)~~·:o~:~i::i'~~w=~:,~·~~'"lll\>i~ r.ti~i'~''"w~~;~v""i~~·~~ .~~t~~~< ·· ·· · 
~20::, 
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EA;.$ "Y\;~ou:ld pilr:tO:t4i§ ~p(ds tq c.qstom~t$ withotitm~~hlg mn (:tis~JoS)JX:~$ alxou:tt!)~. F\ln4.~J:. 
Thus~. onSepteniber JS~ 2'0.08, Mt .. Fetter \Vr:ote~ 

Jrt t:fie.tt;ijq~t pfa.U th¢ t.rnmuil, lttot¢ th~superi:q.r p?iformap,ce <Yf 
·~:m:rlbc~lFm1#s' They§e~rn.'io· pcy we~thGcritl:gJb,e·'n~>VillJ.•~tr~et 
Stp.nn'' in a pre,tty good fashion, which g1ves nie·greatcomfott.. 

Thus~ you shou1d.Jo6k atthesefor clients sear<:hmg for loW 
v<.Hatility·andrespectabie.returns.. · 

OIP ·'Jf.·40, .• M.t\•·Betrer··se.iit.·thl.s· e~rtiatl to the FA~.ta$ •• at:I ¢bvio:t:i$ :resnons¢:··to :Cehma.n•arothers. 
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fiHII& for l?t:U~p§tq:yml: $~1-n:~m.ber J§~ ~QO~~u~tP .E}flllk ofA:rn~ficw ~o~l:l~:ip.g it:> pl.ap· to 

tn.u:chaseiMenillLynch on:Septe.t'l:iber 14, 20.Mh ·See1 e;g.,,Aniliewtc sm1<u1, L~htf1an Files~'t>r 

n · · '·kr· · · ·. · · · • i.x,.-~ul.·I· ·r· · ·s· < •1·a· ' '"'T ''~~ I·'''· ·. · 's· • · ·. ··. 'I'·- '"'·oi\o g~n ~~~.....;s .Jl::......:.~ :!;...:<t· .·. pn~s,, epl;. ;,, ~--· vqc, 

st<~ted: 

Sinlilaf:l)!>on September30, 200S, .. Mr.; Ferret sent another e~nw11tothe FAsi.ti\VhiCh he 

Did you note 0ur Funds did not budge in the midst of all. the bad 
news.yestctda;V? T:hei:tlowvoiatiHty and .low cuefi1Cienuo 
eqlitt.ies are ~ gte~lt t¢asq(rt¢: cofl,slqer them. as ~-·timely inye$~l1lent 
Plus tb~h; :r~tum~ a~e $l4pexio:r! N¢~d I ~::t)' tn:or¢7 

OTPl40 .. ·Mi\ f¢tter s~ntt11is e .. mailqn~ day after: the OJ:lit~P ·State~Hou.~e pfl{ep;r:esenfatives 

r~jeqted a $700 bitt ifni fittandal bailout plfu1, Which caused the stock market to ctasli{the :bow 

Jonesiudtt$h'il:lT ~'\t?t<l$e dt:opp¢4778 pqipts:r ()t·tv;ar1y7%), See, <e.g., 'Vilws Baja] ~;ryttqhgel @'. 

Gryub~W~l; .ForStocks; Worst Single~Day:Dtop InTwoDecades,'N~Y;Tinie.s~ SepL29~ 2.008, 

In th¢ 1.?ste~1ll<'\iLqftlt~s c.ateg\)ty; dat¢4 Octo:Per 9~ ?dQ~, 1V1r~.Verter stat~4 ~t:r JqllQW$' 

.·n~e~rwrthe blqodleJJii:IgJic,~:s confinu~q v;r~w b.eyPild the 
anticipation ofthe '~best.htilids'; itrthe differentCcnttalBat.J.ks, tJie 
:Fed and .tJST:t¢asu:ry D~parttnent. 

· Th~ negatiVe :psychology 'is now a. world--wide co.ntagioti a.:tid the 
ittv¢stors hav~ b<;:¢o1I.l.e~if nq{ip:a(ionar~ at l¢<tstfmmi.1n:¢· to th!;:: 
•rna~~iyy ~alY?J?;e ~:ff9~~ h~i:m~ c;()pdvc;teCl· 

~41~. 
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OlP~f40. 

Qn~ fhing t~ Q.¢.fini1e; ?-t~ow~ p.Oi:tJt~lfe s,itgatiot1 \~ill cq.roe to.a 
struid still artdheginitSJ1ealingproceSS; Ieadii'lgto.the 
irnprav.ement trfniarket prices. · 

1t:ru:st w~ wiH feetth~pmgress sl)on,r?Jh.ef thanl~tet. 

lmn ~onnd¢ntin a eQU.pl¢ Year~~ time we w11I tcmemher thls 
histqrfcp~tiP¢L.QotrmJyfor.el1QtlJ1PU$ 1()~$-es~ bv.i.al~o fo:rthe 
~x1;r~¢l.i~le oppprtw:Htie~ ito.ff'e,t~d. · 

Jtjs··im:m;)r'l:flnt"Ye·•·.~tl ~~~p;ib;•.nJinq tl),af:lo~f;1liJ1Yt!§h?rs.hayy·•·~jrlp 
stepped thesvtath oftrre marketplace an\1 have beettettfoyi:ng 
suPe;rlot retw:tr~from .~·Q:tPrt;t14$. · ·· · 

So we have sustained some WO:trrtds, btit t:emahi.tot$:Iy able to go 
to th.e.ne~trqp,nqs, IlqpefuHygoo(l rqttnd,s,. ··· ·· · 

.. .. 
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It .. is se1fi¢vident.that.not•·one <Yfthcse e--tnairs·cou14 e:ver·•he ctins.trtied .. as•.pro.viditigariy 

level of(let;illt¢gatdin.g any orx~pflJJjS.P:R~s,%!3 hJ:divcidlJ.al Cl~E:;;, ··ini¢ infprmatiqtr¢ontain¢41n 
. . . 

the e"mails is aU higb-1eve1.ai1d g~!tera!. in nature. Mt; Ferret·was rueteiy.refuh1d1ng the HAs. 

that;. eve~1in: iintes <>f ccl:litom.ic tmin<>H. they shotdcl ten.'1emb.¢rJh}lr~Jot cert~in c.tistome~:s,the 

fuT1d~ w€,',r~stU1 y~abJ~·ip,vestme!lt qpp()rh.tpj#es.~ N<:r EA cqyg(f Jwve pr:qp9t;l:y recowml311ct~4 qpy 

of:th~~ 23· CBFs to their cliertt;:thas¢d, on an)1itirtf$ contained ill M:t~ Ferrei1&e~mails.. CrlV~;1tthe 

general, condmwry, a,tJcl trll¢fl1l 1:1atqre q:f his~'lkm.ents ~nd op}riiqps> ly1r; :Ferrer 4i4 not .have 

m1.obligationt0 say.an,ythh1g further~ 

It befU'S .• •r.epeatin&J.hat .. tl)eaffinna,tive· stat~m~nts ma.<l~· by!Yft~··· 'Ferrer·.tef:;?4itlg··the 

perfoiu1ance ofthe. Funds tverq~ iri all iristartces~tttithful arid ace urate. Mr.. Perter hasecll1is 

statenwnf$ abt}iltthe Flll1ds~ PfJtfiJtm~lnce ~.nd vol~tiJityo)l~ am.oJ~¥. other so~ltc~s,.:re&ular reports 

pnxl nq~q.py theJ.'<'itilcll$~ JH?JJ?ger.~.. A~rrevi~~ngth~ :r~Xev~nl.d~tg ayaHab1~tq 1\1r. :Perr.e:rx:l.t 

the time he sent the e ... mai1s;.Re$:IXYndents' expert; :bt. Shd, conCluded thatth~ dataJs ~~wnsbte:fit 

··\v1thMr: Ii'e:rr.er's·•99mrne,pt~·•.ia.'Pp~~,thJ~·fun.q$? snpedo:rp~rfgr,nx<m:~e:a,v,d .Jq-w·vQ~atill,tyJ •.fWd 

.::22~ 
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ii)C011fJiste:rxt Y"i~b th:~ $Jii..C'$: £iJ113g?~io~F;lh;:if1VO.~,. F<e:q~(:~ qqp)lll(;"HJ~~;> r~g<Ir~Hng tli~ f\rnds wcte 

rnisleading:;; Bx,p.~.ii. Rep;ortotBrlklt:Sir:d, at 6 .. 

Ac~orditrgtoJ)r, Sin:i~ "'9ver th~ .:me-.<an;d ~br~e"Y~~·p~rimJsp:riortq tll¢ dafe;s.the 

statements were made ..... the nied!an retUrils of.the Funds exceeded the tndex1-ettirns." 

S pe;lcific~:J:ll;Y.1 th¢. F®d.s prqyi$.¢d.1t ~e'!:ian .taxi<l:t.:l.vatlta~¢9 <lr:u?,Ualiz.¢d teitllli o:f12.3% .in thG year 

prior to Mr. Fener,.s e~mails andame.dia:nt.ax.,a.dyan.tMed a:n.n.ualjzed retu:rtl:ofSJ% over th~ 

'tb.rceyc((fspn,:c~din~l\'lr, f¢tr¢r~:s e~~its,.ld. at Ex~.16. :AJLof'this, .orcoiirse, occ:tJ..tred.itrthe 

t~)!()eS ofanecongmie srisi~- A,gairw~ ~ny ~d.~<l. q.f)n~<;~.Sgr:teroenJ~ i4y§y ,r:~tqrns W~:te, :IS Mr; 

Fexret p:urft~ ''sg}:l:tr!o:r.•::~ 4• 

$ig11itfic.aAtiy, 'f$.e DSyi$ipg:dqys not cl~imJn it$ OlP th:?t (;lll:Y of'Mr; .Fen:~r; s $mt~me.p.t;g 

· '"' · .. c,·r •· · .. d.· i. · :D::· '' / i'· .. ·· ... ~:·, .... · · ... ' ... ····:·· · · .. ·D · bd·. ·v .d.· ··s:. o····'·N:f ·1· ... ·.··<<h·: .. · · .... ·::···r·•····d· ·,.a·· ···I· . :·· ·M· ·· · ... "0-·,..,r.e.la s~, an tx.te 1V1swn s o:wn .. expert~ · .r ..... c v.;ar , .. · , ea ,. wnr :e,r .cone u. ~;; · t lab. r, 

}"e,rrer's; e~rn?.iJ~.\~~:re,m~sieai;:lJn~; npr did:he.··dl~pute·<m:Y (}f.Pt>Shti's fl!l.Ciing:~:.kegarqinwih¢ 

perfonnance o.i:~the Funds or the accunicy ofMt. Ferrer's statements. D.f; Q?NeaJ. did nof touch 

ihe:.s.\(l_ij~¢t; ?lth,ol.lffti the (;lata. Wij:$ t¢~4.UyavW1:aoleto him;. 

In additio!l~ althoug11.">Y~ fu!1d&Pel1ta.HY dj9agr~e \V,itl}f.he ,PiyisipJ1'$ <:l$~~rtipi1. tJwt tl1e$e 

e~m4ils .. .som~howga:ve .. :ri.s~··~o an.·9b1igatlpii ot~.fli~patt (J.fMr; .F'¢tter··to ''dis¢lbse·to.thefina.nc1a1 

?dyiso~s the Jiqu.igity proJJlel'Il$ tire OEF)$ V..'e/C.~ b~vip:~ p~9~qs~ pf w~W<;~li.i'n~ !l<;ma~14, Ql' that fhp 

high, stable CEF prlces Wer¢ being matutiD.rted orily because UBS .PR.\vt:lS buying millions \vorth 

~."'EF ·1· . . .. • . ·~ OIP t!! 4·1· .• c.· .• · .• ..:t.. ·1· ··A:ct. ·r· tl·· ·· ·c·· E. F (i,t\.;;,.~ .. ·· S'141'e~mto ltS ply{Sntpry,··· .•·•··.···· '.· !1··•· ·;fl.lJ,(}tm~tHnJGOtlC:~rp:.t.t1~~4c¢.·. rqUlw~]T(J;·····l¢ · .. •. :!S: 

V{as. weil~:kirQ\'l)j to :the FAs,i'\;tl$. tonsistcrlt with the disclosures m bveryji.tospectus, Ftind 

14 
.. .Dr. Sin:i s;)i;.o <::onfir.J:ll¢d tl:ie:.!l-C¢~W<'<YPfl\1r; F~:rr~r's st4tcl)1¢!ltst¢g~~41ngtt].~·p®,d$' ''loWvp!adli~X/' 

1~4:~~;;~f.a7i!~t?d~!(,r~~~~c~~;~~~·~~t~':~~i~~~~~)I1~l~.rit~~~i~ci:~h:~~;.''fue yg~~ylity·•orth~· 
~23~ .. 



9/14/2012 6:02:23 PM EST £healy STROOCK STROOCK LAVAN LLP PAGE 32 

brochur~,at1d t;omplhmce: tl'~ipipgtheyhao req~ived from UBS ;PR, and wa,s qyp~nJy diset~sse(l 

with and .am.mw· the FAs. l$ 
> " • • c ·'' c- • ' ' • '•' ' '• }=?~?-: • •' • '•'' • • 0 

c. Mr. Fe:rr:er~s E,;JVlailS Re(J'arding The Isniances: OfNe''' Fund Shares . · .....•.. ' . . ·'·.. .·,·, .. ' ................. ·.t? .. ·. ,· ....... ·. .. . ..... ·. ·.·.·· .. · .. ". ·• ..•.. · .. •·· . ' ..... · ....... ' ........ · ... 

ln th~. seop.n<i grol,lp ofe,.mails to tl:le F.A,;<i cite;d. .by :the])i}-isioj'l~ Mr~ l~~en~r Q.ispt1S$~d 

DBS PR's J,tp¢oinfrtg ±$$U.e of:f>R:FJF Vl and the teissu¢ o£ MAB.o:nd FttndlJ, S.pee.Lficall'y; Mr, 

Ferrer:~:yrote tl:ts:<fqliq\Vingtm~~ y~.f.l1SfH~Jo fue ~A;:::;: 

o1P~I43. 

Sept¢mher :to. zoos.:. 

Sptue.ofyott :rejoiced uponhei;idng n:¢Wfuuds·m'e. ~va.ilahle,; happy 
tq be aN~ tct J>~tter s~rve yput. cli¢n.ts whil~ enjoyif1g .goqd. g;ross~ 

f)thetf\ Wete c;on.ce.rne.tl~ l;Je,qq1,lse 9fihej,r worry se¢Pl1dtt,ry rnarl<e.f 
actiyity·wou~q be reciJ.!eed ai1~Lpr:ip~s Mfcct~c1 il;l p)(l fl:lJlq$. Not .to 
Wotty!H 

No ohe should fceLd.isc,Ori1R1rtfotour.6periing mr\vFund 

.~;K;~:f[!~.=d~~~~~=·~~~~~~~::~;~~~:iov:J~:~~1i¢i<try·· 
of±I}i~ sittlatiop:, · ·· 

\Ve p~ve put Jn pla<::c :~ grq")ih strategyjr:r a. covsoU:(J?ting market! 
It: i~ hold, bu~ iti~ right · · ··· · 

This tnove should have little dht~ctdfect onseton&~cy market 
actiVity. aiid iran~'~ a posi.tive c>he. 

T:hose thadiave:th¢ agHit,f }viJI nndpl\:lr1tY or.5Waps b¢tWe¢riold 
Fu.t:t®.. · · ·· · 

)~()rtl~W .tnPney, fu~tW9. I?-ew1yJ~run9lledf'JJD-d$ptt;S~nt a.uni.qw:r 
opppJiunityt() 9~Y~r y~ry <;q.mpyt~f~ye,yielti$ with 1:1{} p~~n':iit;ni~, ?, 
w.ay to tap on the millions or.uo1lars sedcing.a heW home; better 
yields~ · · 

1 s~ggestyou al1lookatth~ ~':lpporturiity seriously and.hotletpast. 
~~$4C$ Pt¢YertLY\itPf'tQffi a 1dll¢tJMtg~artet• . . 

~~ ·. . For ~ diS(;J1SSion a:bout h0W the l)~v~~on; Jt;!conectfy ?:S~tjlll~Sthatthere were liqui4itypr9b.len'(~1p th~ .c:;f..)fs 
during t.N$ peripd~ tue·C~uxtis .. r~spe~fully r~f'en~ef.l to•.~epd<Jn.H ofth~· O~iiz $v~rpfs~ion .. 

_;24~ 
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OIP,[46 .. 

14~ 

Septenihet'23. 2omr 
ti1ete.is a certaln comfO.tt:.ln.cfwnin.g {)tit Funds; lo\v volatility; 
.~tttracti:-v:e :t~turos.(in. tactvety attrao.five)~ · · · ·· 

·Con¢fusiort;. Wot:th.¢on.si4crlng!!t 

Look.~tFU.nd VI .... , .;.i.t viULpt¢scnflyproyiqe~pqtlyi.elds. 

$eptembe:r 2'4, zo.qs 

It.is our expectation that due to partidi1ar and favorable 
chctnnstances? l~htidVI wllipmmptlysfiow atttactivereturn~k 

~~;~~;:~:.focu$your·effortslown~twecexp¢ctwjU . .havc .• s.telJat: 

As is ev!dentfrcanthe e-111a!ls the:tnselvei'h these.statemehts·we.te: siiuply expressions of· 

Mr .. J?etrer~s ppiniQ11$. they were.notguarantt;:es~ nurcnuld;theyr~~ona:h~ybe ~:ol1&tmeiJ by t.h~; 

FAs .as gq.araJ:l1¢~s,, ~r;ttl '(\~t. F~rrer had ~ reaspnapl~ p~is fqr !';f(pres~ing th<;:se opinions~ 

SpeciJicaHy. he k.newthei·e w¢te:.high )fiE!ld.ing iitve~tint?nts a,v:a,ltahle for p.4:r.cl1a,$¢. by th~ new 
. .. .· . .• .. 

Fund$ a,ttf1c;··tirn~~d.,.t)1a(jntY:resfr?.t~s,.l1<=~.4.r~:v~rtytlto.wlwt mig1J.tJgv~ P?~n a,n ~U .tiin~Jo~.v:, 

"'"hich would nave allowed the FundsFinanas,etsto: use cheap lever4g~ to. purchase add!thJnal 

• ~e(;ut:it1es anslin:q;~~s~ tl\e yi~ld:$ •. ~as~d (}l1lhJ$:i~1f6tm~t1pn, w!Jiqh wa;s RtJl.pui?H¥ ~tl.d~v~iJ.:lole 

to the FAs, Mr. Ferrer. ekp:ressed.h.is.:oplnion that:ilie neW'Pt1nds~ yierd:twouJd be attractive. 

Cm1:;istent wi.thiVf.t~ Fettet's. o;pil1i.9.~s. 'Nithln th~ firsfei~ht lrJt)nths qftb.~ir isswxn~e. :P.RFIEV! 

hqf-1 a yield of7x!Q~'6 ~d fi.AA Bpnd Ftmd II .had .. a .yield of6.J4%~ Tn addi:H.on, because PRFIF 

VT :-vas sold. . .:(tNAV d1.lfil1~Jts initial _puhli¢ offering,investoi'$ wo~ld 11:oth?Yt; to pay.·~·· p:r~miJlm 

o:ver NAV to pgrc.lir,lS.~ sht!r~? iwfh.i~ 1:1ew;F~;gd, ~ 1v1r~·•.f:~J;l'ersa.i4i#(his S.~ptewb.erlO t::ma.il . 

.. z.s-
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Once again., the Divisiqndqes :not ?Il~ge il1!'J}l'Y1r, Ferrert$- ~tatementswere:faf~e. Jn~tead, 

it•c14jrns thatth~y·were misleading bc¢avsc. ''IMr~J Ferrer :fail¢4 to;discl0$¢ tofin.anqi~~ladvisf~ts 

tbat:<(l) sec.o:nd'l!Y :11:l<l!~~t~ for Clw's .w:er9:i1liquid; '!Afl.(Z)IJBS :PR; t:<,<:tJtlrlJi)y.[tgqJJit~l QEJ3s for 

its inve:r'ltory arid supported. C:!2F' tn~rk~t pd¢es an:&Hqul<fit:yto }.1feve.nt:pr1ce ·declh::tes ai1d 

waintqh1 yie14st'; Q.lP ~··47, \Vbil~wel>~lie:ve:thattl1eDivi$1P~lhMit3':f®tswn:mg on the 

subject oflhju'idit;y, .amo:Qgothei''sUbject$,ii<itliing tliat:Mr ...• Ferret stated.•••in··tnese·.e;mails gave 

ris~·to ~n pk;lig~tJqnto·m~l<e ar:w~ctii~tional dj$Qlpst~res> lit addifiof!'~With t\:l~P~ttq·ih¢ ~pedfic 

Funds involved = PRFIF VI and AAA Bo:fu:LFtind Il"-'·theiriven:tcil~Y .levels rnaf11tained by UBS 

J?R remaih¢4lQ:~:~·, t.ltto1-tghout fu~ en.t~te'p~toQ.f()C:used on.~y tlje P:iVisiqn,. See BX:p~rt R<?portPf · 

Erik R. Sirri, Ex, 9. In othei· wOrd:~; UBS PR.did not~ as th~ Division. aJleges, useinve.nto~y . . . '. . . . . . .. . . 

· pl.rtchMcs.~(to pr¢ve1)f ptibe: d¢cl:Wcs m1d DMhitain yi~lds;"' Altb:ougli the Divislottttiesto 

poscwe #wJac.tJll<lt the ?3 F\md~ ~~ il'l!f.iyidqlJl s~~U.l:'i~k$;, e:~ll ~yjJIJ, their <>\VP clwract~i~~t~cs:; 

•• p.ric~s, ..• yields? ·ru1d.Jiquidi.~y· p.rofiles;.fhfs po'lnt\>\.ras not lost. on .tlie<.FAs. 

A" Th:~ E:.,M;ti~$ tv;t:r~ l\~tt:~i' S¢~l1'o 'r:b¢. lri\$ .n.~n~~ 'f!J,~ ~¢~~~d 1Vh¢i,l tJB.S :P:R 
'\Va:s.·;It~~e~d :Jly l:J~S w;s. TP· ~~({q~ ~~$J:pv~ntory: 

In.· additiontothesix e~:tn~ili5·tfi~c'I]SSI.id: .. ·~boy~i··t~eDivi~io:n takes••·Mt. .• •·F'eq~r·t\i··1<1S~·.4)r 

nvo e-m~ils he s~nt dmi.Q.~ the p¢tiod'Wnen,, ;at the diteGtiott of'the R.CC, VBS f>R\v~s reduciin~ 

itsinv§ntoryip.t4~ :gM~ls~ It.i$iifU:pqrt;:w:tf(:l re.Hera,t~tgat~wl:lJl~ t4e D:ivi~911a:ttenmtstp 

in'iplicate Mr~ 1'!\:~rt~thl the R.CC'stwo:decisiohs: to reduce UBS PR's i.hventofY; Mr;.•FetreYhad 

P:O· . .rqle· .. in;•emw-r·tb.~ 4ed$jpgs•·•or··tlw'ir ilppl~m~l1}{ltiogs, 

Th.e••Divisi.on·complete1v ii1ischaractecizes the fi.rste~niail,. wliibh.was sentbv. Mr. Ferrer 
. . ... : ~ '..-: 

Qn.Ap.ril2.4,)!QQ.9., ln iwOJP:~ thetHttisit1xt4o¢s;npt Qf!.Io(e t1X1m th~ ~"m}l.lt b1:ltt~tl:1et.·all~~es that 

"J.Mr.] F~TI'er sent an ~mail entitleq <Cr~tiog QfVP:ll!e' ll1 wP:icl! h~ mi~rypr~s.el)'t~dtp th~ 

Jinanc!al advfsots @1¢] theGEF's;·wo.tildcontirtu~:to·ttade at s1~Hlcantptetnit~riisto,NAVand• 

~26.~ 
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rn:py!d~ il:tt;! '·r.ein.Y~f!tn1ep-tk;i¢ker:s? o:f~h~d.iYi4e)}4t(,:ipy~stm~:tprggram}~ 011!·~'75. Npfalr· 

readii'ig of'MrL :l'!etr~:ds c~m<:tii Stlpports tht~ alle~atfbn. that:¢:--mai:fstates in :t\111 tGxtas fqflows.: 

Many of: you hl'+ve ;J,t:~l\edJtqU;qh ygt'l: llll wt~h.myuq.(,lef:$t:J.!1tl~ng o.f 
The :(Jre?Uon · p:f'Viilu e, a~ .relates .to out Ftmds~ 

This is not a theory; it:l.sthe.approprlate .. answer to the ptemiun1s 
that otW Bunds etijoy ove.r NAY~ The portfolio. ofassets ptovides 
the teven.u¢$; tb,e Jev.etag¢ G()VPr$ CQSt~ a.tvJj:fr;(lyi <Jes 'th¢; extf:gj. 
r¢tW1J:~ fu~t a..llpw v¢ry Pl?mp:etiti.:ve Yi¢I4s tlxrP~1gh 4iYi~~lJ,q!j to 9¢ 
paid:. You [tdd the rei.irv~stmentkickers and you end up. ¥/ith above 
markettefative returns .. 

;~~~=~::f!~!n~:~r~si:::.·~~::~~:~i::1::~~~~e oths· .. r~turns~. 

!~~s;~~~\~~:~~~~~:t:~~~~;::e!~~L~t!~~~=i~t~:!~j~1~1 
yalu.e. is forthe henefitofFund shareholders~. 

One ~hou!dwaritThatstich vaiueis created because it directly 
reflects iire success of the FundsJn working lot theinYe$tQ)'$ 
b~tiefit .. 

:NA-v-:·only·.retl¢cts·th~ valu~tionth~·m<lfke:t.aw~rds.··tp tf;le·•v;;J:dQll$ 
~:;s~ts In .. th~· portfqHq ~ soJn~thh~g w:t:: do ·n()t 99PtrqJ, 

'\Vhatw~ dp !:;on 'trot is tile resu:lts: qfom $J.:mg~ ;;mq tb:e pt:emitlm$ 
J;lW't.f:l$~d.·~l~fi:rly ::;peU.·out·~ecreate.goo<J value•fO.t:oufFtlfid 
shareholders, 

Neediessto.state thatpr¢mhttn w1l1 "iiry frohl B\mdto t<~u:nd) 
affected oit the short tenn b ~·su ··11 '.and. demmtdJS.s:nes an:dz:~flect ........ ·... . . .. ... .. .. Y .. PlY .... · .... · ........................... · ... ·.·· .. ·. 
~t d.jff:erl:lnt:Gmes·fl!~.futf::rq?t qypi~$: I3W.,<"s Io:ng asw~ S<M 
roaib.~~in: &ttra.ctive relative :r~tp.rns, we should expect :premiunts 
ovet.NAVto b&thete~· 

You shouid.rdate this to you.t.Gl.tents; 

The e-'mrul was i1ot intended to be~ .not: ct11ifd any FA conClude that it was, a ~r:;;ii'itec 

{lQouJ.th~flltur.e pt;:!rfonnMG~ qfany J<:·up.q, Jyfr, Fe.rre.rm~de. n<:? ~o:c11 gW11~?-I1te:e: Jns!e.<J;d, he: 

:rper-¢ly r~iteratedto th~ I~As .. afUtidarnental frtiismirtherentin the Funds~ nmhely that: ifthc 

··~27"' 
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ftJ1lds'· .• managers·ca~tgenetate •. ''atttactive·.relative returns,•+ then·¢ne•WO:J.lld·exp~¢t .. inyesto,:rs.to 

contimJe putchasin~ Func;i shat~? at i'premhiiJl$ qyerNA.V~~'<:t;> tflyy hqd dpnehistoricany; 

. Nioreqver, althm1gh he/had no 6bligatidritO. de. sQ1jti laf1$fi<1&~ign9te4 bythe.Di:Y i~ion~ 

Mr\ I7errer spe.cif'feally c~utioned the FAs m ·(b:a:t'Ye'rY¢"tl1~il: ·'•]Nt;et!IeB~ to $tatq thr,tJpn:;:ytium: 

wi.l!Wtt;V }i'mn ]!'t{ndtP lfi.U:~tl;, a{;f~te\'fQp; the sh.o.rl term by suppl* and det:n:and Jssues (ind 

rei1ect at difterent.tiiiies.Jhe 1ritetestcyde$. B~ltr.as lf;>Jtf;.Jt~~ w¢ ¢~#·m~t,tt.aw 4ittllcliyg r~fqtf'!/t?; 

r{:!.tutns, weslto~ll.ti e:&p~ premi-qms Qver: NA.V to :Qe: 'thereP {;Ert\phas(s added.} And~ shortly 

at}~r he sentthe initial e;.itiail? Mk t~erier•sennhe FAs a secQJ.J:d c~m~ni. ternil'Idin& th~m. that,: 

''[i]nvestinginthe Furn::l.s q~;:rc~rcy ri$k.S:/~ 5111d r~femngth~m to: UliS PR?s Fnnds website ~'[f) or a 

fuH. discussiqn oftherisks that yo:tt and. yo ill' dients should b:e aW~"e!)t'> '\Vhi!e t!Wt S¢yQ'!1Q ~-····· . . ... 

Jtiail·.was .Urti1e¢e;$sa,ty·.utlO¢r:·the cit:G:u.mstap,Ges,•Mr;•Pl'tl:ql'tinp;;.t:ll~.E:f{,ec.qtjy~ Direc.tor••ofUBS 

F$'s Co:mpli<u}.qc Pepl!l.rt,m~nt~. suggested .it.he sent arid Mr; t:erfet co:ri:lpli¢tl~1t 

Jn.theoriiy oilier e.;tnciil Gitect by the Phti$i{)n;.dgl)n,~.this B~tiod~ MF r;~g<;r V:irpty~ (lgait.l 

to.·~h~.FA~; r(t~4 notto .qpstorp.y:t~ QIS:·A'£4gqstr?,·.·2009,.~sfollows: 

Have you noticed.our Funcl.s have contb:i1J¢d h:t :P<lY divMw.tcl:s 
tnonthfy arld in man)!' liJ,sJm1C~$ll): lJ1C.tea$iJ}g anlQJtl:l(S tp p:r:oyi.cle 
pret+:.Y ~qo4 yiyrd~7 · · · ·· 

I.n.·ow:·l904l. m.fU'k:et.P£tYi~g•.dividet)d~is.quite·an accohipHshthent 

Think abmlt itl A:nd..qo~si4~wtl:le::presentpttce ofotir Ftrnds. 

~~·tN$ an9pportmtityto C()n,sider Flll.ids for lortgterrn]rt,?estments? 

0 JP ~l XL Qgc~ ?ga:ilh in iP.i§ e"rp.ail Mr; Ferret didJ1ottetonllhend a patticu1ar>F4nd as an 

investnientru1d did .notprovki¢ any d¢t,<tils ab<fot a pa:tl.icljllar':.f::l4nd, 'R~tb:er~ h~ :fu.ld the. FAs 

f~ctu,alinf<>rroa:ttor! th?t they ·aJ1:eaPY :t<:ne1v orsl,lr;u.lg have knowil·'""·~·.e~~ that the. EilndS:liad 

J.<J • Me.mb~pr~ of.Legafand Compliimc.eroutinel~ :revie.wed.Nfr: .. '.f~rn~(s, ®4 om.e.rs1 ~~mails fqrcowt?Hqu¢<:: 
:P\!tpO$~S, 

~zs" 
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cbi1tintted to pay diVH:lends and thatthc price ofthe F'tii1ds had de.oreASed ovetiUk Mr; F~ti'eris 

sta.temep.tsw~r~ trn~ a,pg, impo.rtqJ:ttly; were txqf l?a$e4 qg~qyji)fomw~fpfi t:l:rat W?~not ~lsQ 

available to theEAs. 

Th~ Dhision q()¢s:np:t <d<tiw . .thatthe oS"t&~mePL$ iptfH$ e"-ma)J \V¢re f4Jse,·rut rather 

:lJlege.s tl)attbeywere m.b:Jef:l:4.ipg l,eca:~e Ni{r. Eerrer''otnitted any trrerition o.fthe UB.S .PR's 

.inventOry or shate price reductio®, or his bei.i.c:f'.the (si¢1 o.ngoin,g; hWt;~ltQry <!Wnp hacl drastkally 

.reciuced marlq:tpri~e~:w O:r:P ~ 77. H~re iiga,ip~ g~V!fU tlwJirgite;¢1; {;onchr~q.ry narore pfr];le e'

•·;~nails,.:no adcih1oni:LI.ciisclosutes were .. necessa:ry·tomak~·ibe:st1lteP.i¢n:t$uo~·•nJ.is!eadiJ;1~, F\.rtthet, 

the l)h,r}~~on I~ fl~tlyilWQf.te.¢fJu so far: ~s# ~Il~ge$ fuafthf:lrewas an -~{)11g{}ing invt;-ntocy>dl1lT1P·'' 

Thise~1ri<l.HWas seritmO:tc than t\vo months aftd the. RCC. dite¢tedtJBS.P&to !.cedu.c.e. its 

i:nventory .to $1:;2 ~ttH1i9tt .. A$ Ot-:Sfrrf c.qn¢IuQ:~$~ "a$ of.~P:e d~tt:! pft}1is Y~m<Ph QI3S .PR:.air~a.~Y 

h~tdre{iuced its invento.~s fn;nri a maximum ofilearly $50 ri1iflionto the $12 niilfi6tliim!t 

inlposedhy UHS FS.'' .E>::pertR~potttJfBi.ikR.·Sirtl, a.t3$. The~<inv~nt~1:ry 4Utnp'iv.;asnot 

.,,()!}gqi:ng/' I~ any ~vent~·JyfL.F,e:tryr 4id~J!l.f~ct~ 4i~d<:rs~ :t:h~ e.xio$tenp~ pfthered.uced.prices ~ 

not.tfiat·h.e had . .to~. as ~Vely·trA. whotum¢¢f 1i1s e~r .. h¢r·c¢'.tn.~tlJ¢torx 1~1 th¢rtiowipgwas. r:rware .. qf 

th~ pd.t:e r.e{{uqf.io11$i ih~t h~d p.9(:JJrr~4 ~hu:ipg JJI~t._pe.J.~ipq . 

.Finally., in Hght ofthe factthatthe :RC.c3 and not'Mr:. Ferrer, dedd~d to ted.u¢:e t:J:Bs PR's· 

i.xwentq~y.,Jla,n:y#ts~Jos:t+t~ :qbHgatipn,$t1owed ,frot1lfl:l9.S~. deqisiqp;s,it w~~ the ~sponsibility qf 

lJBS ns,theRCC; and LegalandCornplianccto bdngthatto: tlie attentioxtof.thepetsons at UBS 

Pit who would beil;nplem.~ntl:q~tlios(;; oet:isiq.rl$! N~ith~t tl1e 1:tndb~£S Pesk~ whkJ~ :was 

responsi[llef()rtl1e impler:Qe.l:ltatigg.oftf1q~~ ge(;i~i()ll$~ UOJ'· ~.nyone else:at.UBS PR,i11cludlng·iMr . 

.. :zg:.. 
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Fetter, who h<:\d ncr tole: ot supewlsQl)'·toi¢ irtthe matte±\ w¢r-t ev!Qr J.xifoJ+w;~d, o:C®Y aqqifion3,1 

.cflst:;lQ~Jlt!:,S ~hat. ,sqQlJlg h'!Y~ 'l)\3~!1 ma~e~12 

V. MR. FERRER?S COMM:uNICAtlONSvV:ff:llClJST:OMER.~ 

It shoUld cortie asnosr¢atstu;p:ds¢ that.the Di'tisioltha"$ disavowe.4 arty o'l?ll~('l.upTJ.to 

'IWW¢ that M.'r.,F¢t;te.r~~ a!ll!lrsed~y fr:a,~gu:~~nt ~tat~mynt~ ~;[to ;the EA.s 1.7Y~r].reacheda~ingJe 

investor;" Division>s Response to Motion for MbreDe:fi.nite Statemen~~ _s'!ll)!a at~ l t !rtits .OIP, 

the Divislop_ iqentifl,e,soiHy (iriS: tnsJ~tlcei:n V{l'l:~~·h :tv#-~ Ferr.~r's, cy!l~¢~e(:}ly f.J:~gdq]QJ1:t ;;tatGUlf;Ilt~ 

everreache¢1 cU$tomers, .albeit indirectly: a:n.article pub'Hshedort .Ap.rfl24r 2009!tLftl yoceto, a 

locaiJ?uerto Rican new~pap~t; which c.tmta.ins q:u:qte~ Mtttb1Jte4 #o ~1r~ F~!l'e:r.; QIP 4!74;see also 

'i<>: 
·oivisiqp~~ Respop.;;y to Motion'fqr M'qreDefinite Stateineilt~ stl,pta at*13. ·" 

l'o . .sup'po.tt .. h& altegat{on·that .Mr. Fctr¢r's qqm111er:tis::g;49te<ii:t1··m~. E1Vocero-,_art{yle 

·"nJ;i$le<iuw~$t9R$ ~ilo~~t'f;b,~ ;sf.~~eoHh~GE:frn?rl):~t{;QW ~ 74~ theDiv.isiono1iiy cites the 

fiJJJowing pohi.o1t -Dbffie artrcle; 

~~~g~i~ii~~ffl~ifi~iifi~t~~~~~!· 
that.on~ .. -qfth~:·w~ys:;u~s._PRb<}d .. *llr~acjy ?!7di~~se{;{ .. Mt,.Eerrey\sc:9n,~em~•,~l:it\:t)tfQst~ring:.del:l)anq.onth~.part.·Qt~t!Je 
FAs and th~ir di:eiitS;.. Wl.ls tlirol.lg~l "f9JH?!it~!id .'fA ¢44G'iiti0p,;;: NP (al;:;~ $t<;icy'-tv<~,S ev~t d~s¢i.ls$ed; df<.l,ft~d, ?f. 
diStributed. 

w 

Similarly, we do not ~md~i'$tari4 tb¢: P.IviMQriJo b¢ se¢.king'fu .iH11JQs¢ liaPilit.Y ~~i M~-, 'E~rtet f{)t tl)~ qgp· 

I~;,~;~bu~~~~;~h:1~:l~::~;~!;Ji~~~r~r~~n~~~64~~~;:~:::~~~a:t~~!~1!~13~~d~~~Q;~~:1i0i~hf~~J.biHw 
Regardless{ w~ do n.ots~.how •:th¢;publi¢atiort 9fthose: prf.¢!:s'•\vas-frau9~ilt?ll.t .. Qt otl~{;b.YJ$e· iriisl¢-~dl'ng. _.FQ.'ta1Jl.or~ 
complete dtscussio.n oft!ri's sub:ject, wer¢sp~ctfiiUy r:¢fer ~he CqtiftJo; St:ctipn lHCA) of:the. Ortiz Sul;Jm~$~\);rh, 

. .:Jo-
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:<'tocai mtttual :funds have haJ at1 excel1ent·yield .. tbtoughoutthis · 

i~=~b~::~;::{&~~~~~~~~l~if~~el~~:;·,f;£;~~~';:~~~~~:!;; 
~\vh~n.in . .t<:)?tity··thatp~;wE:·4pes t}Ot}1cP{0(~~y·reley~qe to·the· 
5nvestbt. In g:erieral, the Puerw Rican hhi€!stot'that:has his/her 
tt'l:otiey l:rrve:sted in bonds artd JnUtUal ftrrn:ts have ohtainextfantastk 
tes~tlts<;, 

LocalntllhtaJ :f1..l.n4s have had. r:eS:lth$ over the years c;q:mpata{)le to 
share!?. "T1:t~t~$~lt PfM irtve:;tqrin l(}C:~JnwhiAtfun<iS:•\vqp l1as 
been abteto r~inyestthe dividends h<J.s l:Jeenhighe.r, and ih.s6n1e 
case$~ compat'able tO th¢d11ark~t ofshares ltidex)·'·) s£tys Fe:tret, and. 
assu@s th~tiliis type pfinv~$®cm .offers mucl:l l~ssvqlatH~o/~ ~~~(:l 
gp()¢ r:el~:tiv.e :n~s~ilts. · · ·· 

Iiow~ven the Elivisipn, fail~ tp. q~qtG~th~·vc.:ryn~parqJf!'W!!i, i.nwlli!c.li>M:t\.F erJ:~~r: (::-x:plichJy 

C.atltloJ:ls. t&-lt 1tis stateiitehits: &t¢ ofa,g:eitet'afiiaJufe:onl~: 

~·r;frfsifoes. tlt?li!Jf?:qtz 'ilt:tt/t:!~i?h itt:l!#.S}f!rS.ko.ulif !1P.f.ltm.k tJt1tift!IJJ!t 
parti¢n/ff.r $,tfU.J~liP.r~,. qnij (lif]qs,t.ltois/ltJ:r 4t.tt:fshms: !tJ. (fl:e r?;rlf¥ 
.fu!lslie is wiUingta.iYtiii.Sidiif}~ ~:Varns the execntive; ''.BUthavihg 
said:that, .. iitgeii.erattettns.< the . .Puetto .. :Rioan.·investot••has.not•·he¢ti 
involvedlt1the cn$is;'~· . 
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(Emphasi(>addet1) ·•M.r. Eettt:r· ft!rthet11ot¢d··.th~f, N-fuot;tg'h h~ .hGl#rv~a•·''.i:.hatth¢ market of shares 

h,a;?reaph.e;di~minin:t)Jmle;vels;and·n()wjustremain.steo gp up[,] ... ' "therally is notn(.:pes.sa,rily 

tt)· .cortt1.nue''; -J~e .. , .hedfd not.•'~b~li¢V~. :th.at;vye ha\~e,touc.heci.the•bottont, .. tliiJ:t. p.¢thp:psJt·may go 

qq\\'11 qe:fom .coming t!Pt f£gmiH.l!J~tl!iyi~iog4.m~s p.p~ qtiq~e this 1~grgtg~ i11i~sJOip, 

.Asid,e from. omitt{iig:the po.tti9:t1 ofthe. articile .·conta:1P.i.ng; th~ c$_U.tiqnaty iangu,ag~1 tb~. 

Diyisi.qn mi::;Je"flgfngly ass.e.rt:s t:h~~ t4~ ~t~t~:n,wr;J$ ~ttrlb\,ttedjp M~\ JteJ.1.¥r ;;g.:~ r~1~l~d ~Q ;1he s.~te 

·oftheCEF market'~k~tOUBE P:Rls C.BPs;. Ol:P 1f74~ .As the artidemakes dear; theg.uotes 

grerel<,1.ted to in{} tn(;l,dcet for ''lgcatmutua1 i¥nd$~' g~nera!Jy. T'haf~p,duci,es tJtlloca] mu.t:mti 

Jur1ds~ includingtho$e<offered by UB~ PR.'s.cotnpetitors. Evetl.·ifMt. Fei±ef!s.stiiten1ents ~o!Jld 

he. construed .as. •referrh)g oi;ltto. PBS f>t{~s CBEs? and even if.Mt~ Feti'et' s t,avtion,~l;:rtlguag¢ 

is ig1lO:red, asn.ot~4 ab.oye~.:Pn Sirri9Qll~luqesih his E?C:P~rt R~p()Iio#Jc~t::Nfr .• I?~:t:ret's. ~t~tei11~D;}S 

,.;)l--
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ahoutthe.CJSF:l petfo.l1llance.~d·their;r;eJative lf?W :v:olatility:xv.ere b:ue .. Bxp.ert Report. of Erik 

R S:• . .· .. ·3· ·6·•· :7. ·. l!} · .... ;Im,at • ,.,3 ... 

Vl~ Tfl~ $ltA:REJ.USPPRCl!~~ ~ROGRA:f\\1 

I~~tly}tq tl~e exte:ntthe Diyis:ion~~·•cll).irps agaJnstMr' Feftet.atepre.rnised ()nhisrDle as 

oi~~. oflna-qy bitectots ofthe Flitti;l~ i,n app.rovit1g t.he shat~ r~p\lt.ohase :m:·ograni~ ~?..£: QIP ti1!79.-. 

81, it .. fWlQMJentalJy Inis1Jpd¢rsta,.r;rC{~ thC!·~~1.re ryp:tl:f~lfa~~ .. PmgrFW~ Tb~J<wtt> ap.q tt!$timp~y 

presented. afthe hearing \~Ull·detrHJ.iiSttate that. .th¢ approviil of the shar¢ t:e:Ptit~hase progr:~m .·.,vas. 

a .. rp:t,tthw :ftmctiqrt.· q:fi:Iw Bq~{;i o:€Qi:p;~ctors .. :Q1~ifJ~4 h~11 pJJt t:(), p!A:c:.~ y~a;rs [lefqreth\3 J\00 

deeidedto reducc.irivz~nt<try~ thatapptovaldfthe share r~J:ii.ird.liase prqgt"&mbo.te1:rd rehtioh.<ship 

tQ file RCC s l:kv.i?iQ)J t(l r~dllC¢ l,J)3'S PR~s: i.!lV:~ntN:Y to $1.2. mil:Ii9..tl:; @Q that th.~P t~~l:f.l~~Ctl\)11?

stemmingfr611lthe share reptitchaseptqgram Were highly bem~fieia11o tJBS :PR~s custo:rilers~. 

The.· DiV.l$£o1i; ~···~\~~<;$494: tq.~l:J.(;!:. ®Jittt:¢y•is• cl!rtt:piet¢ly· b.~s¢1~$$.; 

~PI;J,N.J.ENJ; 

I, Mit FE:&RER~S COM.M:UNJ.CA:!JQNS;'\VJ!:UI>'f.H:E Fi:\:l)l.l~DNO'I' VIOLATE .. '.' .. . . ~ .· . . . . . . .. ' .. : . . . . . . . . . . '. . . . . .. · . . . . .. . ... ,. . . .. . . . . . . . . . . . ....... ·. 

THE FEDERAL SECURITIES LA'V\tS 

W.e respecttuliy submit that the assertion that?N.fr~ Ferrer's ha:nd.fhl.ofbriei'e'-tnalls: of a 

· g(}1-:iera1 !l?;t\:l.te fi¢11thttel1liJ1y to the EA$ yi<!l::tte(l $¢cfio11 JQ(b), R.1;1le lQp:.q(b), ap.d S~cJiqp: 

17(a)(2), shotl.idfail as a: matter dflatv~ FirSli.Mt: •F¢rreesstare111ehts Were an thle, afactt1a1 

.·matter•·iu1cqpt¢$t~4. .. ~Y¢11 hy ·fhe•lJiyi~io.r1f$tiWH· ~xp:ett, <P.l4.Aid ~qt !\qmft:fpstate: am:;a,teri<ll•:fac:.f 

n .. GCessaryin qrder to make the State:rrtents niade,~ irt the light. &fthe citctitristat1ces under :\.Vhich 
. . . . . ' . . . ' . 

th~Y wet¢ tttadei rt~tmisleading;~~ ·.·17C:.F\lt· §:240:J0b..;$,. Second,. wk. F:~tey~$ st~tem¢ntswete 

of 1:11~ most~.Pnvl:U$9fY tJatgr~ or·wew :m~r¢Jy ¢~;q:)r:-e~sioll$.<>;fhi.~ QWP. !Z).piqj@tl$~. Whi:<:J:J:~ l:l~ ?J 

·matter offaw,. are not :actiohabie.. Th:irtl~ any supposed omissions weteihilnateria1 he. cause they 

19 Ml:\l'jOOYer, the1Jivisiondo¢~:not.ali(JS~··thaiMr., Fetrer COlitroiled.the content. of article; 

--32-
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\VOliid not have ~It~te<:i the totaLmi:xo$iJ1format1on ava,i!gbie tothe FAs: the J,'<}l.,s w~re 

·so_phisti¢.atcd.p$rl:idpants1h thc.·CEl'rntarket and.kn:owlcdge;tbl¢ ai>outtn¢•••b.as.ic ractsthattbe 

QfP d<,dn1s yY:ere l1Cr~ cii~d{)~ed.tq tt\}nk Fotlri:fu Mt F~;rrer11;~ith~r Pl?deJhe,§'t¥tem.~ts with 

sc:iente:r,no.r acted.negl1gentlyi11 Ihaldng the staten'ients; Finally,.K.1t\ .. Ferrer;s inter11.at 

st~ferrx~!lts tcdhc B'4~ cWJ,no(be 4e~nle4 .$.t.atetn,er:rts ~~tnl'!Cte;•·pyl\-it. FeJ-re.r "in co~wectiorr with 

the purchase or sal¢ ofsecurities'.;. or~'hi·ilie·offer of::sale of.sectirhiesY AtJ.Y one otthe foregoing . . . . ' 

is oroundsfhrthe dlstnissal ofthe Divislort~sdair.ns .. . . 0 .. . ... . . .. ...... .. . .. . ..... .·. · .... ·..... . '' . ' ... . . . ' 

. A· Mr. li1errer Dfd.Not Vh)lateSee~ion ;lO(b)'aud. Ru!e lfib."5(b). 

To establish Habillty'under Section 10(1:>)- ahdRule tob-5(0,), the Dlvisl.onl'riustprovethat 

Me fe~t~ (l)·~m~ae:~ m,aterial.·mistet:Jtesent~tlol'l.Or am~teti;~l;prnis.$ion as io whi¢h:h~.4ad a 

duty to speak;, . (2) With scienter; (3) in c6nnectl<:ntwith the purchase or·saleo.f~ect):!'ities·:'* 

SECv. Sloctmt~ Gordon &Co.,3:j4 £; S:t.tp.p .. 1M l44,.170;.(D.R.t 2004.) (emplmsi$ add¢q); see 

a1soSECv. Tambone; .5§0 F!34106~~ l30.{l§t C~t;;,?()QS), rev~d on other grounds, .597 F.~#436 

(1st d.it.20lb}.(~n ban¢). 

1... Mt-~ ):t~rre.w ))~itN~t.:Ma.~~:A~y JYtgt~r%a.l.M~:;~ta.~~fi:l~~.ts·•t)•'··Qmh;slo:tas. 

··~~· l.W¥\:irert:¢r;~.$t~.t¢went~(f9. 'l,JJ,¢$A;$ '*~et¢ T:r~e 

.J\s.an,.it1matr1~ttm:,;all.Qf.Mr::, .. F~rrQr"~·>Sta.t~nwrtf$.tq•fu.e•.;J!A$·:vve.:r:~·fu,Ie, S:p~ific.a1h'i·.Or~ 

Sirri states in his expert tepo:rttltat,. as nf.ihe.th:ne ofMr. Fetn.w~ s e~maHsi .the. .CEFs,.l.tt f-act, had 

'<S\lP§lriorp~:d0.IWa11Ce" ~:t}d ~'lqwyoJ.aUiity/' E~pet:f:}~ypm± off::riJc:R:~ $inj~ gt 3.9~37; TP.e 

Division~§ cX:p.ett, Dr. Q?Neat, does notdispute these co:riclusions. Moh:~over~ Mr. Ferret's e"· 

mail ofOetpb~r 8; 40QS. ~v~,nfpt)us~dthe'f:A;~rojj tl:Ie StfJ!,PlYMd d~:rnanci inibiJ®ye, whkhthe 

Di yision aUeges he: :v,1as:attempting tq hige fro~ the:rn: ,See E~Mrulfror:n Mr; :Fetr.~r to :f)L,~Puerro 

Rico }~inanchfLAdvi$ol'$~ .d!lte4 .Qp~cfhe.r 8:?: :2hO&~. st!L!t~tit*I1. Mr .. Fe:trerrs opini<:iiJ'stegardlng 

.-33~ 
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th~ favotaJife yield;; tba~ \vould b~<¥etif:r~rtl.:!i:Lby ihe:twctl1~WFlJnd$ w~re also.wotmded 1n.fat;.t, 

a!ld th(3 t~yp ~c,):tl~~l~ he segtlo tf1e FA,s.i~ 2flQ9 w~.r~ Xi:l<e\Yis~ fl::ll~ .. 

b. ·tnc.Atlegedly O.mitt~d. htformati~n· \Vas Ntlt Wlat¢i'iafJ~c:{;ause 
1V.h\ F ~tr.¢r's Stat¢m¢nts \¥e;t"e·Non.'-A:cdonah1¢ Exp;f;es~io~~ ¢{ 
Qp~n.il)tt.9r :(.pQS¢J.Y ()pt@:nl$(1:¢$~~t¢roe~t~ · · 

As am;:tt.t~r9f1C1W~ non1e< of.Mr~ Ferr~r~t} ,Sta,tJ;m~.tlt~ are ~ctio.pap1e as yiplation.sofihe 

:federalsecufitfes laws. Tlleywerenotintended.tohe, not could they have bee11 c.onsttuedto be\ 

()qtnpr-~h~I1Siye stat~ments. pffac;~; ¢9-tlt~') h~Y~· 'tQ}ltin~ly pel¢iJ~~t s.tatement$ amounting; to. 

nothing more than exptessiohs. ofopinion oroptiniistic statementS,like the. oiles Mt .. Fetrertnade 

to. the PAs~ are.notmatetil:J.l.$t~~wm~iff$ offa.ct a(;#~:trl.1'l,bl~.M9erthe fedi;:r~f: secu:ritie$.1~-w$.: 

(CJourts have demonstrated a\wllingness tofitid hnmatetial as a 
:inatte.r of:"Jawa certai.n .. kitid•·.ot'rosy afflmiatiO:n •. cotnin.tf.nlYheaYd· 
•ft<Y!hcorpora:tG m:au~g¢ts <'Uld.numhingly·!4m:ili.:tt toth~ · · 
mf.!tk;et1'ila;~¢ .,.,. Jo9$¢1y op#rnlsf.ic $fat¢tri~fits ·fha;t ~n~'snva.gueg ~Q. 
~~~kil}g in sp~cif~~i~yJ ;or ~o gl~arly 9-0.:t:l~tituJi:o.g:Jl~~ op~pi()~~ qfU.;e 
·speaker; .. th~t.1ioteason~bleinvestot could. finct·them im._pottatitfo· 
the tot:'il nilx o:finformntion: avmltibte; 

' · ·· · · ·n···, ...... 'l.·E··· .. ·,· .. ·c·"· · · s····2·. i:f "_;} ·11··n4·· 0 ""t ···c·"···· ···g·····6" Shaw V; .. :I,&lta. &gU:tR;:. ()rp., • .. ·· .. ~~;,;,)q · ... ·~. ·~ 1¥-t/ .;1st JJ:\ L 9.. 1~ 

1\11\ Ferrer~s staty~t1J~11W :"~:vc:re nqthin~ lX!.PP~:ijmJ.rn()p;,.a.ction~bl~j; ~x,pres~ipnf qfop~n.iom 

\Vith few exceptions, M:r; Ferret made no statt:~rnents < :no:r .did. he even express anQ{ cipin!o11s; 

~bout any one <Jft:be 23 in:dtvit;hi{lfCEI's. ,Hi~ st{:ltet11§P.tS<thatthef"vnds P:?d ~·supedor · 

performance~'··ahd. ·~.Ihwvolatiilt;5h 'atethe·t.o.ugh eqilivalent .. oftellil~g·a group .ofbrokets that they· 
. . . " 

shottid ¢ol1Sid~r~~teqlinpfogy sto~k$'' 4s<gqog i~:tve:sttnentve:hicles fort1te1r~1Jem$ :Q~e.;;tus¢ thrtY 

hqye been:per;form,ing we:U. Suchstatem;nts are IJ:Qtactionable asmateiialsta:tements offact~ 

·The same is trne.ofJYff, Fert¢r;s opinionthatPltFJF;Vl wo\llci}'pte~¢ntly ptovid¢ ~pod )<1}:5lgs?~ or 

''pr,qt:nJttly ~qw .~W:AA:five••r~tw.:g~f·~#~$ ppyit:nf~.J::Pmrn~J,lts.qbq~tJiqw t11~ F:rmds·kPY.lltyf?:J1tin1;lte: 

-,34,.. 
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tq trade <+tprymiW~$ toi~V\V~ av.4 lJ:i.s $:t1gg~eyti(;IJ1. to Jpol( ~tt}1~ Fl+l:t.4$ i;tS inve~twent 

oppo:rtuni ties b.¢tause. of1~ed.uc~d prices; 

"&he.n QQmp:a,r~<i tp thp $tatemP$1ts that Cp11t:t~ ha.:ve b:istm1~tJ:IlY' fQlJ11d to: heinm1.~fpriai as 

a matter of law; itts dear thativ.fr; :Fen~Cs: statements.do:not begin to rise to the ievctof materi~ll 

pt~ternents.·thatm<;~.y·b~ ¢b.aUep:g¢4•~s .. vi91.4ti<f:r:t!>:offhe .fed¢t<t1·$~.<:;tt:rhf¢9.1~ws. ~fhe.FJtf?t•Qi:t8ttit, 

for example~ hf,ls hddlhat '\1pb.eat statements .of optlmis.rn'' """ such as. '~Sales continue to be 

str:oncr~ in both ot1rtr:s. anti h!.t¢mtttionil cba;tU).~ls~· and ''Qurtte).v v~mfur¢s ~-re afso .offtq a, &sot1tl 

start'rYithrevenues.Qf$2,7 m:iHion~'..,., are not actionable:; Greehelv~-:FTP Software·. Ine~·.T94 ' ' . · ... ·.·.·.·::····.· .. ···· ·.·.·· ... , ..... ' ·. •.•• .. · ...... , .... :.: ·..... . ·, .. :· .... · .. •'·. ·, · .... ~~ .. ~*""'--~""·~-~~~ .... -. """"'*··•···,·····-•., ..... ): ..... . 

~Fi3d 1 R5.~ l89~i;f():,•2{)T(tstCir 1999J, M:t: Jicettei~s stat¢ment~ w~ .t'lo d1l:1et~nt,. 

Whil.e. we t1PPr~ciate1Wit .cq:qc~t¥9Qry~t'lU~mel'ltE>··tP.af~re· ~qyv,i11gly :fa.lse~nd· :m<tcile···~ifh 

. an irrtet1ttiJ .d.ecdve may be actional:H~~ .thati.s shn:PtWnoHltfs case. To the <:oilt.taty~ non.e of me 

stawment.s 1lwe 'iN~t¢ f.aise; @mv:in~ly QJ:"Q(h{}rv~tise~ an& Mr~ $~erre~ never in.teqged tp misJe~ the 

EAs, Statements, such.astheohes. at lssueher~thatare hased.infact,loosely op.thnistic"ofa 

¢ohClJ,l:;>(}~" na,tur~~ .anct•ctemonE;.tr:ahly tlili;,. :do not. v.iohite the.ft;q¢ta1 ~¢curiti~s law~;. 

·vv1lyPf<K~t;d·-..yitlJ··Ci~l11S'inyqlyi:qg:~tate.nlyQ~S·j_J.rr~.o~t ~d~n~i~a.t w·th.e:Oll.C$ Mt\. Ferrer 

mad~; \6th¢ PAs, th.e S¢¢om:lCitc)Jtt hasll¢lt.lthat "tel&tlV¢ly}mb4~~d)$¢rt¢ral~Z.¢rlirti.ents~ .. strcha,..; 

ihe cqm.pa.11y ·;~ft(;uf{J. tieJiverii:t~PIJ1~ grqy@ 90P.s.ls~ent··'Yit11 it~.Jt}s!orictJ.((p.s~zp?rior· 

.perjiirtnani::¢}'* were not actio:tlabte b¢ca\¥s¢th~y '~lack the sort ·ofdef1rdte positive ptoj¢ct1ol1s 

·that rn.igl-i~t:~<ruit~l!'J.ti$t: p(;.U'l'eqfi,Q:p:/' •san·.Leandro·Emergency Me~l. Gronp ·profit.·Sha.dnf$·Planv, 

Phtlip Mattis; 15. F.Sd S.OI, 811 (2dCht t9§6) (elt1phasisadcl~4) .. T:hcSecohd C:irctlithas 

IiJ;:~1,vise helCithat $t~t¢1rlt.mfsth~f<t c(ltoJJ:M? h~4 <?.''Mmmit.ttletifto~:r:eate ¢atning;:: 

.oppqrt]Jrtiti~s'~ i,l.q(l tha.t c~rtaio "9J.l,S,itll5S!> st!1itegit:sfwogJ4J.l~l:lP:.·to continued .prosperity'1 \V~re 

·h:mna.teriala.s a.m~tt¢.t of'Jaw; Accotdmgto:· the Couti;,.~y.maidtrg those st&tethet1ts,. H~e.c:o:mpany 

+3:5;.. 
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w';tt$11Qt '"c:er:tity[in~J thqct .(1t]:\>yquld.not $:uffe.r lq}1s~s;?t ''in~t,Iri.t}g that ttiyitle:t:td.rare.s wouJd 

.remaig con~tqcu,t,qr[i:nsuring] that the stockptice woi:lid liotdecWn.e..'\ lAlske:r·v~ N.Y. State Blec. 

& Gas CcJt]i., 85 F.3d 5$, $? (2dCiJ;.l9f)(j) tp¢~ ~t.lfLfl!l:t);. see also. EGA & Locall34lBEW Joint 

PensionTrust of Chi, v. JP Morgan_@<!~Q.;!Jo.~ 553 F3d 187" 206(2d Cit. 2.009) ('"Flnd.ihg that 

JPM c~s statements cO.nstitute ~.material nJ.i$r~p~sentatlon wouJ~l' btin~).V)t]i:in the ~w~ep of 

fef.ieral $e.c;urme${aW$ many :t9'9t~1l~ re:rm~s(;J:l~atiQP:$ zy1~de by investrnent.!nstitutiohs. We 

declineto.broadettthescope>ofsecuritiesJa~v$hlthatmanner;''} .. 

4.1 Laskex, th~ plafn,Uff;? all!eg¢4 tJ.wt ••[roe]· dt.:fen!l<-::tnt$ .had nJi~led shareholders by making 

[thes¢]um1uly optimistic statements .... ,abohtthe. likely :fihMcit;ti ¢fi)ctofdiv~rsinpation..~) 85 

F,3d .at 57. The·Couttaf:t1mt®.·the:t!Jsn~i$~W .Qfth~·~ompl?irl~.h.qJ{iling tlyq.t'"[?J:rea!:>Oilable 

inye~U1r W<J1Jl¢it.lof!Jelieve that~ by n1erely1naking[th.es:e.Jbroad~ gexieral statemet1.ts, (the· 

cbii\phi1y] h~.dinsti.tctfag8,ihst:th¢t.isksin.h¢r¢nkin 4.iv~:r$i$cation/' .. 1d,J1t • .59. \fpe sa.m~i~t'Pl~ 

h,;;re~ .Ml\ r\~rreJ;]1JaQ~ prQ:,rd,gei)~r:a{, ;mQ. W9t1lfi4l~tatements aboutthe:CEFs .. Withottteven. 

considering the ()theklnfottriatiottmade avallable JQ:. tb~m~ no te~sqnahl~ F.Aco;"Qld h~:v~ . 

. e:onclude(fthat thes~f$tll,ternep~;; ~l;lf1:1'~1teycl fqtrn:ept,Or[O.!I)lll,gqe; .that the F1):nds~ secondary 

. .milrket :wouldremain. wholly. liquid~ or thattheTrading Desk Wot+l4 contil'J,'IJ¢to maintain 

inv<;;I1to~y at •th¢ SatrlG·lGV~ls as.diJmd. histi:>rl~~lY•• 

'l\/1oreove.r~ Mr. Fezyer tnade no statdtH~hts abo tit the overall tiq1iidity of the Funds ot 

. about the inv~rrto:ry lt:rve.ls of:the E'W:IcfS; Th~V$) h~ <lid nqf'"'B1Jt the s]ipjecf~ •• iq .J?lilY" by 111G~t;:ly 

.tlOtinggenenil. d~onstrak~yh~Q~ ch~r~l:cteristics of the Fttnds~. SEC v: J\,foiiio,No;. CV 69~3994· 

JF\V;(MAN)~ iOlO'U.s'. bisL tE.XIS:9.$2:03, at iK~{)Al7 (C.D.. :O?J. S¢pt~J$> :ZOJQ); 

Ac()or4ihgl.y, M:t:; .f:'err~rr~•·•CQt!1nlUl1ic~+t~QP-$4i4 nqtgiye ri~t(lfil~· o:blig~tiortto.·provic'fe 

il~Y"i\irtht::r.qisplq?ures·~tgtheFAiL .In re.'Boston Te~h,, Sec~t~H~., &1•. S·wpp .. 2d 43, 71 {D .. 

~36-, 
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Iy.tasey. 19.9$) (hpld~pg tha~ •Yre111arl.;;s a~ tl:)the existence ofmm::l{et opportu.nities <andfqompany's] 

prospe¢t$in th.atmmket do ~1,otsupport 10b..;5Hability');,see ai~()>$~adsv. Glas~~;64.FJil f0$1 7 

104)7 (7t):l (}if; {99$) (def¢l1¢lal1fs as~t)1'f11:lCe. "'t$1~t {jispo~ition g(li~ WCf!Jkib~ 'lrigh':< hektrtPt 

actionable); iHHside Partners Ltd .. P;s~ip: -v~. Adage. ~l?-,42 F. 3d Z04.~ 212 (4th Ck.l994) 

(p.redictiQnof''signifipaJ+tsales g§l.ip,:s ' ; ·~ @$ i4~ yem' pro~~sse~?? :heh:i:topy'(\gue~o f?e rn<?.terial); 

c• The Allegedly On1itt~d Information Was Not 1\'IaterialBecause 
lfJ)id Ntit. AJt~t The ''Tot~! Mixff(){J:nf()rm:<~,tip!l A-van~me Tl) 

·tneF:J\$ 

.As~un1i~&~.:at~etrdo~ th~ ~ta:t~m~nts:ma;4e·l;IYM~:.:E~1~ are 0.Pti\';it~gl?b~, tt19\etepn~fl.i!lf{, 

whethe:rthose statementS ·ate violativeoftheiederalsecutlties laws~. they musthcj'ud.g~d .. agaihst 

·the laiPWletlge M4 irtf9nn}J.tion tl1~ltVa$ )J0.$$¢1?$~!1 bY> ot pfltenvJ$~ ~Ye!Ua;fMe to~ the FA$ atihe 

~in:1eJvir; Ferrer made the allegedly misleading statements. A statemMJis ·~material ordy ifits 

disGlos~ltewoul4~lt¢tthetot..'il.tnL'zof£$cts~tvailahi¢to·tJ:ieinvesti:>tartdi::ttheteJs.asubstantia1 

likelihood thttt ~tr~ason<tble s@rehol<fw- wpuld ponsid~rit imporfar1I t,p tf.le i11Yesh11~nt decision." 

Lttciav, PtospectStreetfirgh.Incorrle Porttolio. Int.~ 36F.3dt7o~·l75.(Lst Cit; 1994) (internal 

quotatiqnn}ai~$ o:rtli#.eq); ''Th~:~tqtal mi~>:o:finfqpi?:atio1PJWY~h~<! ilw!ud.~ 'ib:forrostfion alrea,dy 

.in the publicdoruaiti and facts knovtn.otieaSonably av~tilal:He to shareholders.''~ United 

· PapervlotJ.<ers fntJ t1_vi on v. Jnt'l P~J:i.1tr: 9<4.• 9$$ t'(2tlll9Q, 19.9.9. (24. Oi:t\ 19.9$). ll~G~Ps~ th¢ 

Divisiop.has concededthalitis seeking to hold Mr-. Ferretliablefothisstatefuehtsto the F:As 
., . . . ' . 

. ~mel ":not .... forth<! ~t<;ttem®ts> o:f:t1nm1dalathitsor:rto h:tv:e$tors~ ); tl.ie:pro.p¢rlnquhy h~r~:is 

\Vhet])er t}le :.41egq<Uyomitt~q. ln:fQtJlft~JiopwouJd alt;;!r't]:re ''total wi?c·· of.facts av~ilsd~}etoJ/te,· 

.FAs andit'thete.is :a; substantial likelihood that a r~asunab!C' FA: would consider it l:i:r1pottant .to 

.·an··•jnvestm~m reqgll:l.n).~p.c::latipn. Iilt!J.akfug:tN~ 95Bt~l:',tl,~l~~tiPJ1:• fa~±l?ktm».rr pr·r~~sQnilbly 

. available< to the· E4s n1Us:t ·be ihch.ided in the '~total.Iiiix~'· ofinfotmaifoi1 .. See Panter v. Marshall 

;;;.g});.; 
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,,, ···.•, ' '.·· .• ' .. ·"~·. ') . : . + ... :1: ·.· ... ·)··--· ..• :... ... . ,.: ..... , ~- ..•. :. ' ......... ·-
F1.!::19-&~Q_I.4. 646 F.2d .... 71~ -89(7th Crr;• 981 t S~lbertv.SpeJ14.:..R£1.nd Corp:, ;,S6E;4(t 949;.. 9:J2 

(2d Cir: T97S) ("1\Jlliqvglrth~ un4~rlY;h1g?4U:9$-9PhY offederal secl.ii'itiesl'eguiation:$ is thatof 

fu)l dfsclQSlH."~~ there is rto duty to diseloseinfo'.t:tikltiQ!l t;o Pne W:l'\q h'~~SPtlZI.bly ShPll;l,4 :alre.a(iyl)e 

aware of1t,'') (in:tem&l ¢ita~iP:PS•~ntl q~19tt:~Jion g1~r:ks qm#!~c!); I!t.re·Fl~mnety,. 'Iriltiai Dedsto:n 

R~Jeas~ No, 43S~ Pi!.~ :N'q~ '344081> at *40 (Oct. 2&~ 201 1). 

· Hei:C:~ the '"tctt;:Ll mix'> Qftmom1mion n¢Ct:1$$fW.Uy i11<'>1vci~~ th~ Ff\s' fundamental 

11n~lerstanding of thY Pu~:n:q. I~,iqan:fl.n;,wtialTnatket~1tidiJBS PR~s Jtid.iVidpai CE:P~~. · See, (:.g., 

§.eibert, 586 .F .2d at952, The l<'As~ who W¢t{; @l tr?:ip:¢d,_ 1;1n.M~i@ p1'Pfe.$~ional?j {flr~ady knew 

~veryihiA~ th~tm~ Oivisio11 ¢Igims 1vfi\ Ferrer gmittedin: his.e;.mails-~·(I) the B\uids~oJ.;tkL 

-~~perience periods ofi1Hquid1ty; (2Jl)BS PR faci.li.tated a $~¢OI1GW'Y !fta.r:Kef~l.:r~J:t 1~ v.~~npt 

obH~at~d to do so~- .(r))wb.e1l_1he:r~ wer:~:~m:I?t:rl~pes ·ih t11e•market; UBS PR.Wotild ·l:rs¢ inventocy 

_pvrc~w~es ~o p~Yi.cie its custoiners With. a~klitioimlli.guidity; (4)d'4riti~ .ihe. }\iU. 9f4QQS, i;hete 

wer~ lrtil:da:nces .itnhe matk(;t~ :tw; som1;} qfthe ~~i,fiwd.v1f1 f'yn4s~; an4{$) during the Sprlfi$ o:f· 

·2Q09~. the 1\r<}qipglJg$k: wgsr~d.uq;hJ.gitsh1Vetrto:cy:20 hideed~the B\~:S:had a,fiduq1ary4utY.to.r:mt 

· 911Jy knmVand tmdersta:.tH:tmu;clfotthi$-'inform~tion; bmt.o aJ.so 4<1Y~ ~~M ?4e.quat~ basis fqr the . .... . . ... 

opinions Uh~-y} reuder[ydJ'~ wl:nm FJ-4VisiJ1g tJ,leitcustometsortthe sultabilit>"ota_parti¢ular 

investrnent. Hanlevv~ SEC~ 4f5 'P . .2d 589~ 596(2d Cit; 1969); see<aiso E1NRA, Rul~ 2}10, 

~~~d l;>y;J{I1N"RA Rtile.2111, 

II1 (ldditlon,,lJBS· PRptovided.the iFJ\$:.;;iith ~,t· wMlth ofinf()p:n{itiqn; ctU q£\yhiph 

disclosed.th~inrqmiatiO:P- Mr~ l!¢t,r¢r atle~~dly mPnl-'¢4> T:9 :Q.fl:m~ jv~La few; the p.tdspectuses, 

~~::4~~!~~1~~l;~~~1ij!5i~~itd~l:~!tl~~i~li[:::t:t:~l 
ar~q ·Compliance ;s responsib-ility k>: make.·-arid impleme.nt4et;i$t9b.~ r¢ga,tdfug d.lst.l~~i:l~fi •• :lW-d:frq~!~e~··~b~tnl). 
disptosu.n;)~ were necessary. . . .·· 

--:~&,. 
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th~•Fan1iJJ:ofHt.mds -.~roJ:?trqry~.tft{}Q~~$tiQ:fl~nd .1\nswer·-•Guide~~ and thc.2007t~$al.arid 

··con1pli~iitce. Prcsentationt.ait-clisc1osed the liqJJ.id:ity ~'i:;>k~ ~ss.q:q:fafl::dwJth .. t:b~-- )fqp,4$LWd·UBS·• 

PR's role:~• a ri1~tk¢tfaciJi~atop ThY ~;J;lyent9:t'Y;Sl\eet$ andthe G.JC Bookdisdosed wh:ehthe 

Tr(ldipg Desk b~gan reducirigiriventory ar~d When the t.radin& Pe$1<: h<:@ s~9pped :pnl)./p~sing 

sb~tre$}ntoits i:t1Nei1tory •.. Ar~d: th$t :3ays nqtJi~l1g ofth:~inf<m:nafdjs9losurt)s thatwere.made: 

Jrxl~ght of the ·we,a.lth ofinfonnathin. readily avmH:ible to the .. FA.s· regarding a:n mi;tWrlitl 

aspects ofilie}\rr1.ds,th¢• .. P1V1$it?n:~s S(l$!!e?Hon.··thiltJ0i'' .F{(tf@rh;;J,<i·t~J·~'\l.PPl~m~lithis:tr:tJ.thfu1, 

ge:!le(al .¢"'ntaU$to tlw Ff\S with,, ~dditionaLdisdosures has..no st+pp<:'irtih ih~<cas.e law, The m¢~e 

fl-ietthat1vft~ Hefter chos$JQ dis(;n.tssth¢>FU:i1g$\\'ith $.~ :RA,s dq:~s npt ir.so.fuctoJmpDS~-QJ1him 

t·m obligation to. 4i$t,#.q~e C!lk4et~rH~ ~bm~t t4e l~:und~• None ofMr. Fettiiefs statem~:nts. ''ornit(ied.J 

to state.a material factnecessmyht order to make th:¢ stat~m¢nf~ n1~(1e~itx fl:le 1Hs4tof tb.e 

Girq1m~r~n1~e& Ul14e.r Which th~y wereJn~de~ not J1lisle~g~pgY 17 C;F.R § 240~1Db·S. 

• IrK~~ed\.:although•the-.DiviSion challeriges Mr~ ·.Fe~r~s.e.;mail~·-fbt:.their·.f&ilure to <J.isqnss 

licpiid1ty; pdd11~) ti:tld in,ventory;#:t)d.et.the 'Pivisiop:'Gthepryi he \\(O:tild.a:l$P·.'t'J;<[ia.l;>le for:fuilh~g 

to .c!i~Glosethefi;tpitha.tthere<wy:r~· 23. differentFtiiids~thateach of the Funds have !.CHtie:rent 

atu'ibutesf ptices'y and yields, that· the Eimds. ,b:o1d··.a::v~iety q:t;'J;Iiff~.~;~11t··a~sr;tj;I>.:an<:I\tl:l:i.l-t t~Q 

pr()$pe~llJ$~S c,q.nt$ip(!Q~~w;.Q:fpi,Iges pf~dditipnal.:disdosll:res~ The federaf·securlt1es1aws 

i.;npose1to such obllg&tions'on a.spe&ket<who m,a:tq~$ the :typ¢s Pfc~l;lal,?J~:q g,~~1er~J $laf~t11JJpJs 

thatJvft Ft;;rt;ettn~de to th~ prqfessiomd F./\ strif(~t tH3S PR~ See Gross v~ Strrl1ma Fottr, Ide~~ 93 

F.3d 987, 9.92 (lstCir. 1996)~ parti.allysUpers~~ed by statute op:.othergti:1-0nds asreMgJ;lizedi~ 

Greehe1, ... 194 :P.Sd ::tt.191 CPX"Jhe1X.~ G0t'p01'f.lt:i9rti:lo~~ m9k~ a qis¢lp§~~,_;·-yvh~theritbe. 

vz)lJ.l;!lUlry prreqt~,ir~4 ~·t1wr~ Js a. d~ty to h1ake1tctnrtp1ete and atcwMe. Tl.l!s, lti>Wey¢f, (iOi!$ 

notnu;a'ft ilzat liy retieifling iltieftti::f:itbo lit. a prrlil..u.c.t,, ¢tie rti!l~i ·t¢yeq,la!l (!(./rt.t.$ t#a.i, to(~, 

"'39'" 
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·~t)ouf4htJinteresting, ifutrkit..:wis.e~ biltfu~ans. onht SliCh otbt~rs, i.t"'f!:qy, that are n~e;d~d sotha~ 

wha.t W'lSr0YGal¢d<\-yotitd :n.ot:be sp i:nc().ntplite qs tq ,mi;S:l~aq,'~) (h,.temai qpq:t~W}P Jl1a.rl<!> a11d 

citation o.tnHted}(enmhasis.added), 

:i. :t\f.t. Ferr~r l.Hd NQt. Ad \Vi$h S¢i¢n~~t W:b¢n :ij:e p:,.,N:laHed.·u~e JfA~ 
Ail~nt•tli9l!ii»ds 

Jhe:r¢ c~t;i~ofqolJ.:;::se, {?'~ llQVi,p;1fl,tiqp,qf$~~ijqn 10@) Pf:~lll~l.Qb"':5(p)ulll~§s J'Xh·, .Feu~r 

acted with sciei1ter~ Which tefetsto if a mental state. efub.r'acing ll'iJent to d~ceive, tnarih11llat¢, or 

cll.',trai,~O .'' I{izek v. SEC,., 2;1$ E-~.:1(.11$1~ J$;z ~l;>t Gi+> .40QO). (qqotitrg Ernst &.Emstv; Hochfelder, 

425 tL$ .. 185~ 194 n.l2{1916)). Scien.tetfeq.ui.tes ''a showing ot'·etthetc~)l)sck:Jus 1tttentt<) 

de.fia,ud or a: l.lit;hdegr:eeHoft¢cklessr~.~$$.~' AC4-..f'inanglf!J0tmu"ficCorl2~v; Advest Inc,; 512 

· F.3 dA6; .s R{lst C.ir-;.20{)~) (itttern~l quotation marks omitted). ~'Reckless cond.ucf? is dd1ned as. 

a•.higl'iJy unr¢(i~on~tbl$ O!:UI$St(.i11, involvj11gnot:m¢reJy·~im.plv~ pt:t?y¢n.ifie.XC>USapJe,. .. neglJg<?P:Qe~ 
. . .: .··; ,·- ·, ·, ·. ·.· 

l:wt .4P. t?~trem~ d.ep.~rfllf:? ITQPJ th.re $fgJ)qgrq$ qt' or<i.in?rY ga~;.,;md whic[t preseilts .a danger of 

misleading bt).yets o.t seHerstha.tis eithetkrHD\Yn to the . .d~fe.Jtdanto·r so obVious the·#wJortl)~l~t 

have been a.w:are:·ofitl~ Rizek 215 F3d at 162 ... .... . ·.,, .· .. ·.,· ...... · ·,,,, ... ~~-..... ?···· .... ., .. · ... •···.··.·.··· .. ,· 

There, is shnply no basis :to suggestt:hafiliiy statemen:ratttiht1ted to: Mr. Fetter was :mq.de 

With. a '""cot)scious intGntto detl;~rqd'' ttas PR~~ l~A~; . Parfjcqlm:Jy "'Yll~11 yi¢wed .:rg?itJ:?t the l:J<wk: 

d.rop.qf $im;iJ(lrl11empr~n¢!t:l ~m4 c-.mails>thatMr. Fetter had bceh .serttlit1g to the :BAs foryear:s, 

and his•··kno;:Vle4ge· otihe1hfotnlafionthe JtA;s kn~w·ot$houliihay~·J.otoWJi ~n. 4~s91.14r-@.n,gJh~ir 

responsibiJ~tit;$ to t11~ir p.t$t{);n~r§;;·it is ((lea,r that: the challenge_d e-. :roans. Wefe~<at best}irHend~d to 

be•.reniindets.to.·i:J.ie: PAs of'• categories.· ofinVestn1~t1topport(n:iities that 'th¢y sho\dd. Go-nslder 

t;X.ploclng. lv.fq~pyer, a~ i$ r¢ttd.iJy SJ>pey,:gm,t:ftom• tlw e':Ipail§:; MI\ F¢.rrer passipn.att;ly 9e.ti~vedin 

~t~yrtqRi¢P aryclin.tlw f~vora,ble.investmentopporttinities that the CEFs p.t¢sented. It is also· 

pi>te.11t1:Y 4I?}iatehtth?tthe e,.,mml~ we:re: 11ot"wjtt¢.n whh~ belie;f.t1Jat ~my EAwcg:tlci, .qrcQ.tild, 

·Ail 
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m<tk.e ~ re,cc;m!TI.end~t~on on th~ strenglh of Mr. Fett.ees stat~nien:ts t\>ithoutiprope.tly · 

u.ndetstandh\g_ and dlsclosin~ the ~ttdhl.lte;s ofthf) Fun4 they t:~Pfl:Wlen(ied ®d whether sw~h 

f\md W:c,i$ Sluta~J~ for tl1~ir GUt1t).t$. Ac~qrdingly. Mr. Fer.rerdid n.ot act\vith scienter. See Iit re 

Flrurv£J:Y, Release. No. 43S, ,file &o~ 3.-14081~ at 'l'4Q; l\ifartin v. St<;tt~ner, 4.8:5 E'.. Sl.lpp .. S8, 97 

(s;p. Ohiq 1979-) (~wlding thaJ d.~t$x~~nt;s hi;:n:;e$tb:¢f.i¢fth~tplaint'iff' Wfl.S 1:1 sopl,tistic,ated 

investor ""1iounderstoO.d the nature ofinvestmen:fdefeatedi1uding•·ofan intetit todeftaud). 

3.. Mh :F'erter:Oi<J.Not..M~ke A.JlY'$tatetJ1e:Ut$ "ln C6pn~tion"\'5;'ifh~; The 
Pur~b M~ Qr $~)~ Qf.~ ~~entity 

The D~Vi~iql) .. lms. cQnceged that it is ·~:not seeking to hold [Mt:] Fel'rerliable for' the 

:St;:ttements otfin:an¢1~1- adVfsqrs:to 1nv.estors;~;h~ut :rath¢tseek$;to hniti. himliahleJ9t a1legec1.ly 

mis)eadin~_C0111n11Jr,i~pfiti9nsm~(i~inferp.a,lly·.1;(}··u:as 'P:R/$ O~'ll FA;~-~ ~·even ifhis·statements. 

never reached. a sitiglein·<.resror:' Division;sRespoli~eto Moti.on tbt.N:lore P~fm~t¢ $tatenient, 

§!llffi ~.t "'lL. *1:.1. Hut Mr, F~trt"fr;~ .4,it~ro?Lst~t\fm~il'ts to 'tb~i.F'A$ g;:m. qply 'l:le deqnGc:l «tn 

Gvnn.ectiqn ,with thy.pur¢hMe or sale ofsecutitfes~' 1fMr.· Ferw ·~aliticiptited anllinttmded that 

his conceabJ;}e11t.,, .womdi'esultinthe [[FAsJ;tdsle'44b'i.t(}nvestl>r.f)M4.ifMt; :l?~rre:r'~ 

~•prnissi()l1£l IJgi!Jfte ln.tf!/tdeil re$N{iof:tfec:civingiJJvcst()rs?': SEC. v. Nacch:io,. 4.38 F\ Stl!Jp; 2d 

f266, 12.&2 (D. Cdfo. 2006) (¢1npl:iasJ£ a:cfd~d); see also SEC y. ~olfson; S39 F .. Jtl 1~49, )~61 

(10th Cit~ 20Q8:)'('~'fl:Ie·l~~eY!ilnt gp.~$tioni? P1t1Y wh~tb~r·be ~n fairly be saiitto l)ave caused. FlO 

·to-make the relevant statehierits~ihtd JV!fetlter he "kttilfP :o.rslt<t~lli/liave kttm'r'ritlia.t.tk~ 

statemen(s H10.ldd re.KUJ/J itrYe$tQr,g ~;}(~rnPh1lsit; ad(J.~q), Th~l~; t11e D:ivisio:n:m~tst prcrv:; wpat it 

CQ11Cydes that.ltcahl1ot: thatMr; Fetrei.(s Sf[{teriiertts tot he .PAs did' reach irrvestbrs. In .any cas¢? 

far from anticipatitlg and ihtertdi:n1:? tl\aJhi~ stc+tew~nt~rvv9:uld.be, ~se9.tq J)Ji$.l~gdi:nyest()t~J; g{•a.ll 

time::; Mr, Eeqerlg;l~Wt£l~tl:lis,~tat~m.Pttt~ )Ve~f~eytlJ;gt.l:le,,V?§. speaking tq experienced 

Jm)fess:l.onal* :;t11d thttt., 1fand when the 1~As :t¢commend¢4 4 ~pee.ftit F~m#to.~ ¢u$~Qrti¢(: they· 

:..:41"' 
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\VO~;Jd ()tlly ·do so aft;er c:a,refuUy·f1)1.fi.lli:ng theh:J~gdLduty·toconsiderllie benefit.s•and:risk::; ofthe 

J:>J.md and aft~r determinin,g thattheJF\md in .. q~lesthm, was s~uik'lb.l©' for the ou$tom~r~ ·Non~ o.fMr. 

ferrer's ~Il1ails · ~vGr: suggyste<I tAt?Y cl() oth~:t\yl$~· To the contrary, l\1r. Ferrer always 

¢mpha:sized··fhe·•·1.ti1pommceof'these .ol:Htga.tions .. 

. I:n a<idW.on,Mr,·r~.rr~r~? i~ltem~liswt~mcnt$ tq'the•FA:;.<;an.~l1,ly.l:l.~··•4.e~m,ed•to)J,aye·been 

'"n1ade" by Mr. Ferrer 1:fhe had 'iuftffu:ate authority oVer the [EA~s].statemeiit[sto customers]~ 

ipcluding [theit] cont~;ntqncf•w]1r;the:r®Cl.bow··to comr.mmtc~1~:[themJ''rand,.··ey~n:then, .. :only if . . . . . 

the statements were atitibutedto Mr. Ferret whe11 they »ierede,peatedfo customers. Jartti.S 

C ·. ·t~·1 • ,":!; ·. r· ··· · · ·· -t, •. ·· ·.··n··· ·· · · ··· · · .· ··T· · ,.. • ..:J· .. • · ·1··3• •t·s·. ·c·· .··· .. ?'?hi.' ··230? "··;;o•· s. · . .o~ ... ·· 1 1. 'io· ·1··1·) J. • · ap1 m.vrp .. nc~ y.x·IrstL_;<envattv<bS rd\~ers; · .. · ...•.. · L :.,-:;.;;;;-v.,..• ·~·· . ...,.~ "'-~·.··• .. · """·n;cJ- (...,..•··.·.·. , Aan.ns. 

[l;as ab.rpgated ·~arli~r cases'h<:,\ld~ng that ifis·sufficientmerely for. a-speaker to anticipate and 

.intend that his: stltt~tn¢i1ts \Vo1fld beJJsed b-y someone e1$~·t9 mislead hw~stots. .lirde:ed, eonttB:-t"Y 

tofhx Divi$iqnt~ po.s.ition fu~: Mr:.F{!rrW' ca,JJ,he ~1.e~gJi(lNc evep:Jfljj$ ,statertwJ;l:tsto the, F~t.\\s. 

·~11ever reached a sihgle1nvest<:n'W the-.fitst:post-:Janus.federal t:outtto considerJ.tcasein:tNhich 

rh¢ DiYi~l.q~t$(Wl?;ht.t9 hold.~. t;:X¢.cpxiv¢.1i?:b.l~Jbr. in.t~t;ttal stiJ;t~:.ments d.e.ter:min.e4 th~t:li~}?Hit,y · 

co.uld onJy.exist'~;:;q lqngas itis. pr<wenthatthe statement Was made li.Jihe.htvesting public}' 

SEC v. D{t!f'oii~, No.-.C il~Otll$7 'W'E:A, 2:0f2 tr:$. Pisf. t.I:Qcts st$06;, ;:i,t :!<:23 (.& . .[}, Cal.1ime 

1 ~:;20J2) (hol{fjgg q~fe,zydaq.tf?Pf;J*~r·c:<:~:uld bt;l ~ia.ble fot in{en1al state.mentsoniy wh~rehe :had 

ultimate ~utho.dtyto tell.¢ompm:~y ~m.J{lqy.ees. to ~s¢ statements as- ~'soundi.!lg pointt?-~' whe11 

Nxnrnqnic<Itl!l!g wim PU8~t§~ an4 ew:plpy~~s.. ~~:pre§?lY a);1riJn:ite,9.staJ~!Jlel1t$ by W'~n:Ie<t(). 

d~fehdant w~en:r¢pca~gthem.)~ .. 

.:,42-
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··rhe.;r:Hvxsit)itU.1ay.·seek to· sld.este.r ·thete.qu{.temet~J~ h:ut-!os-ed.by ..• Jan.us,. ,tV:oH:<3on,. 

Nacchioi ~mci Daifotis~'4t 'bY.Te~yi:ngi qs.}t d!45n its:f\e;spol.l~e fq Mr. fe~Te:r"~·Mp;fipn t"qr Mqn::· 

l)efinit¢ Statt;Jmeutin support or this pC\sition. on the··case:.of!JnJt~4iS.l~t~.[j~Ji~ftaliil, 441 u.s. 

7q8 {1979), ThSJ.tqase,hPW~V.t;:t;Sii:m<ls .f<?t t11e wholly w~t¢:tnGids:zfl::il:e pmpqsitio11 tliafbiOk3::r$, 

and 116.t J.· ust hrvestots, can he the victims of' securities t'htlH:ls; BUt here; .®like it~ Nafta:Hn., the 
. c . . • 

F:'As were ,n.ot the vipti.n:1$ Qfa, ,ffa,rd. AU <>fthe stat¢nients. Mi:. Fert¢1' mM(}'to them. w~r¢. @¢, 

ap<i the FAs W\!rewefli-:aw-ar{; of:JJl/r¢levat1t i'Aforwfltipn,} inpfudi.!fg the i:nf()pm~tiqp v~'bi£h th9 

PlvisioJ:J:.'f:!.lleg¢$. ·was()mittedJ.J-y· Mr •. ·E~rter;22 • 

]l. IYir~ :F:e~r.~r J:'lili N~~. ¥Jtil;It~ Se¢tiPli 17(ri:)(2J 

•Fqrits S{,::ctiqn 17(?)(2) ¢fa~m~\ tlm Divi~iqn; n:xl,lstprpye>t,b,at:cyfr\ F~g~p 

.• ~~::;;1~~ ~~~~:0s~~;;;~~Y~fr::~t~:~e~:tt!~:;;r;m\~~l: ... to. 
• t;t?,t~ ~}1ratyxi~ ffict,n~c~$~?rYin qrd.~dq .m~~ th.~ ~>tP.wrnl::nts 
:mhll:y~in.Jightofth.ecircl)JJ1Star<~sunde;r~Jii¢h·fhe.y·wer~;matfe~. 
:.not thisleadmg~ such .stateirienthavillg been ·made (4) With 
ne£"ltg~1it~ (S)i!l th¢ p.ffet or sa}¢ Qf;i:\iiy s¢cn:rities. · 

.• Tarnbone,5$0.E .. $d.at.:••12$, 

,f\g f¥1· •. in.i~i?Jm;:;.ttw,Mr;.•l'tt.wr~r·.didnqt··vi()I~~·st;(tipn.17($)(f4).:for:•mfW:yQfthp $~11.e 

.reasons cDx~adyi:Hsoussed abov¢~ .. namely~ he¢attse: (1) Ms statements were,trtie~ art<I they did. not 

·:~ 1 Tb Be siire;, il.doptili,!t tli6 Pi0~1ori); theoijof:thi~ ¢~e Wi:ltil~ a{ a pr~ctr<:M matter;; re!lderJanus's holdfug 
. mcaningress .. Pridcr JariUSi.l:i.respcifidetttWhO'riiakiii :ci:b'Jii:t¢mal sta.t#Jttienft& anJMQ:ceJibthir4 Pati:Ydnilofb~ liable 
. .if.the i~ilioceht t:lili:<l pa@•t¢p,eP:tS:the. ~tatem¢ntt.9,'®inve$t'dt1 ;W'tless.. the t¢.spoMent :o.a~ ''uJtinliitte·aufhority~~·.over 

~~"i1=~e~~~~!.~t~~~~~~!;:;!~ci~~~ :~6f0:~:~i~6~~~~~:~~~~e~;,~s~f;;:vi~0s.~~~h.ih~~~~~~~n~ 
. re:{poriderit 1iab1¢·.for Jrial<:.irigtij¢ •$tafern¢ntt<Jth¢•int!ocent•lh~i:d parl'y Wifh·•no. ¢o!iSicter~tidit·.(}fWh¢llier··thG .S!at~~nent. 
w<lstep#Md tq i~Yes:tor~(.)r <JttriliMe<i. tqthe respondent ·Thi$~Jartli~forbi.js. SeeJanrisCapitai Grp. I1ic., 131· s. 
Q .. atZ302,. 23:QS .. ~ti. U. · · .·.·· · · · . . . · · . · · ··.·· · . ·· · · .. · .· ·· 

·n O.t:.het ~asl)s c.it¢dhy the Ofvii.libn injts R.esponsetQ· i\1r< F~ner~sMotion. f~r Mor.~Defmit.e Statement 
shnilarly involved situafi.ons wherdhe .SECafleged\thebrokers themselves were· v!cthllS<offrauti. .. See Qmhm.~l.Y. 
.SEQ, 222F.Sd 9!14~ 1DQ0;02{.D.C>Cir, 2000) (a)Tirniing ~.10Ch).and RulelOb~S Hribility:in case·>yhere bnikers were 
.themselves· defrauded .regardless off::Jci:··that .llo.actmll or p.otentiai.•investbrs· were. deftau.ded); In.re·$l1, SEC Re!eas.e 
No ... 49366i·2.004•·SECLEXIS.·SD4~FileNo,.3:i89l9(Mar. 5.;2004)(holdi:qgbrokef·fiable··fordefraudinghis 
hrokera.§;e firm).. · ·· · · · · · ·· 

43-
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''omi Fto sJate. a 1tiatei:'ial factnE:oesgary iti: otder to. tnake the staten1ents made~ inthe llghtoHhe 

Gil'i::ulnstarx~es 'l1mlet wh~~h.th(}y we;r\~!t1'19.i:lt:t, nP{:mi.sle;:t<!in~,'> 17 0-F~JR, .§ 4.4.0~JOh.,5; (4) the 

allegedly omitted. infOrliHitibri was already kriown to the FAs and wrutothetWiseJ1fui ofthe -'!toiat 

mix';··.oti~lton:n.ation..avaitab1.¢.to·tn.c FA~;; and (?)hi$sf:~tem~nt~·.·weke•·m·~ own.Ppftifqii$, \vlli<ih 

:r:rqne qfth.e FA§ cqpJ~f q~y:e :ct?~$lfl{!:t;:~<,{ to b.e ~{<:1f~tntl)t p,!:f'acts, Se~ SEC v. Monarch Ftmding 

Qgffi_, .19:2· F . .3d2:95, 30$ (~d.Cit. J;999)(1iotitlg;thatih~ eletnents(}rl~ule .1{)lr$(b) antlSectfot 

17(a)(~) ar~ ''f¢]sse;p.£ial1Y th~ sam~.~'J. J11 ~4.4i#9JTto thp;;e, r~~qp,s, Mr~ ;Fqr:rer did JJQt yiolat~ 

Sectioil·•17(a)(2) because~ .(1) he •. did not actiie@ig¢ntlY;; (2) hls.r:ondh.ct did ri.ot u:Gcur .hiilie of±t:r 

or s~l~ o.f~··se~lPtiti~s; ... 51Pd·•(S) he ot?~~ined.nqmqn:ey ·Qt prqp~rtyfromth~.sta.tem@llts, 

1. Mr.. :Ferrer Did Not ActNegligetitly·Wbeh. E'-MailingTheFAs About 
file Funds 

·f'o.t'•lar~e1ytb~ saroe•··t:¢a$¢i'l:~thatMt: P¢r::t¢t·.ciid.nt)~act··with. •• so!~;:t1t¢t··wh¢n..¢.:maUlng the.· 

Fi\~;. sunra $Qqti.o:nJ(A.)(2), .h~Jj~~y.,j,s.~ diq :UQt ~wt negligen.tly~ $peqi;1;1t;•~Jly; +\1t, HF~rrt!t? 

statct11ents were atltruthfit1. adid accurate, and trthert,'ise Ckptessio'ns: of opiriion that we.rc 

grotUid~d in f<'IGt~ Il~·di<:l;nqtmj;SJeadth~ l~A?~':t19r was ·~~ tt~C¢$S:acy to. prqvJde tl:lem tYith 

adBitionalinformation. To the colitrary; consistent With thelt•iegal and:.eth.ical.obligatl.ons tq .. 

discharge th¢iJ.'·01Jties to·ihei.l:' crtstoiner.~, :the··f'f.\sc.o:ttld·not· telf o~i.1Vlt~ ... Fe:rr~.r;$·• su!f~rt'ipia.J. .. e~ 

n. 1~dls, Jh~-Y h;;ci to infPrmthem~elyes of all r!:'ileva.Jltf~Gttdpr each speci.fic.Fupdthey 
'" . "' . . . . . .. .. . . . .. . . .. . . .. .. .. . . .. . . . ....... " . . . . . .. ..· .. 

tecon1n1elided .. Equally as importaht, M:r; F¢ti'erknew; otrt1asoi1ahly beli¢ved, tnanhe:.FAs 

lglt;w: pr :ryw:f. gqq~~s to .~tLr:~lf!v<ll1,(ir~fopJ1(J,f:ic;n::t; 

2~ :r~~~~~~~;a Not Engage In Ariyc~ndlict ~(btTlie Offer or• Sal~!~ 

11;e. Piv.isip~r's qqn:ce.s.ston#mt#i:s ''not s~ek.ing;to •. b.oid. [w.l'i:~] Eetrerliab.leforth¢ 

$U~ierq~gts offlD:ms;i~J.(l.~\':i;)OJ~ iQ.il1:VYS~9r~~, l?~t.f():r;:his ?t~t~ment$ ~o YllAAPi~ a..dv:is.g.r:s;'~ 

~44.-
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Di'0~$iqnt$ . .Respo'J:l$e to JV!otioll for. More Detmtte:St&temetit~ stltml at *'13. r is>.on1ts o\V!f~.Jatal to 

ifs··St::ct!(n:t i•1(a)(2}·¢laii1~$b~ca~tS¢iMt;.·Ji'¢n:er.'s- stl:\t~m¢nts t9" th¢ FAs.weret:tqf•rnad~'~i;l1··ttw 

offer :or sat~"\qf the .F\md~. A. statement is ·rnacte-Hin the offer Of sale'1.o.fa security When iris 

madeatsomepoint dlidngthe <•s¢llin&P.rocess,;• Naftali~744l D>$. af77.:t~· WhQ11Yi:rlt<trnaJ 

cQmn:rtmiq~tkms: v..1.tfritlJl: i?rokga:?:g~ :firm;; ;sg.¢l:r;:ts: .[yfr: Fep:~.r\s motivatiomH. e•:n-xatlstt':l the FAs, 

cannotbe coi1sidered part of the '~sdlin~ process'." ;m.; ~e-e at~o SEC._v~. Btowtr, 740 'f. S\lpp, 4.d 

148, 163 (D:t.tC;. '20:1.Q) (rmtin~ th~:if$~cfion: li(a) '~t)':picwlyinyqJy~~ Q1Jli$:sion$l¥!cf 

rp.is~t~Jerp.ents rn.ade in:securi.ties r~gistration statements?'), Mt.l<'etre.t did not sell oroffe.r to se.11 

an.y sectldti¢s to the F:Asr• not·.df<lll~ .P~;:tye $~11 <n~cler,c;;.witll; tll~ ~~~ ;50 tf!gttp:ey ~ot~ld;P:ctas 

•a:_ge.t1ts an4 qx,~cn~etl;e ox::{lem .. He n1erely gave the FAs his generalized; andttuthfui opinions 

ahot1t·the Frt11d$.Jn a series.ctf: mi=i:ss,Jhf'ormal .. e .. In(tils. Thes~· types Q.(g~.n:era:l.•1>tatl3:meJJ.ts ._,.. 

-~ntirtJLY :remoy~4 :frqn,:r t;!J.e ;:tctu.a~ ~cll~~m procc~s~'"" <ge n(lt act.is:mable imdetSection.J7(a)(2);23 
. . . - . . ' . 

3.. l.VIr .. Ferrer .Obta.hted No.Money (kl?rop.ert~' Ffi'o.tn ''t'he $t~tf;)tnents 
If¢ Made To 'f.ne F:4s · · 

Mt~ Ferret did not ;p¢:tsonall:y r¢.eeive @Y mj::mey or prope:1:tY "''by me?'~W of' t!JJ~¢-':tn<:iil:'> 

b~s;~gttqt:l1eFAs. SeeSECv~Daifotis,,}fo, C Tl,;OOl3'7WFlt.\~20U U;S;DistLEXISS022~~ 

at*27 (NJ)~ Ci:i1. June 6~ 20l1}(11ol:!:i{ng that SE:Cn)'UstptoV¢:il;i<1{the d¢feiJ.4Atkp¢r;mn~f1.Y 

re~¢iyed nto!lGY pr ,P+'Q,P~li:ytq C::$~b1~s.{1 :lj~l)ility :tt't.ld~r Seg.tjpn J'7{a)); Mr. Feri'et' s 

23
. .·· .. . _Ids @'p; Ferrer'~ po!}itipn. th4t tl1e h~tm ''Jlt;'' as 'Qsed in ~ect1on 11(<t)(2),. proscribes a narrower range of 

coMductthan thrtt;nn ''h1 c?llt!e!:)t~()nWith;';•_"l;;· used in Section lO:(b) and.Rulel0b.-.5(b), See KlambergK ROfh,473 
F. supp; s14, $~o (~:L1{.;N.,Y.J?79); but see:t{aftalilli 441P;$. at773 nA. $pedl.icaHy,as setfor.thabo\,e,for . · 
··s~ctio~ _11(<t)C~);'_$'e ~::.h~llMg.~q. cgn9<1Ct-m:usthave•.oi::curred dul:inz.•somepart oftheaciua·l. selling_·process, whereas, 
UJ}(i'er S.(;cti.on, _1/)(jj;)~l)cl. RL1f~}Ql.h?(b);<it:h.sutfident forthe chaHen.g~dconductio merely ~~·coinclde' with a . 
secpritie:> trans~<:tion:\' .'far!J.b9:!l~, 550 F~3g atJZ2• .. Regardkss,.eyertif"in'~.i'>-synonymous with ''in connection 
w)rh/' ~fr. fer~(~ sta,t.¢l)i~Ii;tS s~i:l}y;:~r~ notm(l.d~ 'inth¢:off¢i~ or sale'; -o:l:'the .Funds: for the reasons discussed above 

··in $ectip:n ~{A)(J), t1t~ryw!Y:.- f.yeCJ.ll.I~~:M~; Ft;rr~·~l.d not (l}iht~nd o;r reasomibly.antidpate thatti1e.HAs would use his 
c-"mail$ to ~'efr:a\lct ~1Jsto·!Uery; pt(;~). l}av~ ·~:u~tiin.at~au,t}1ority,.' •wer ilw:$'As statements to customets. See In re 
··Flani\&i$.·•~pQ .fuiti<.lJ•f):¢t;~sJg,!l 1.?,~1~~~ Jip . .4J8la.t-*41~43• (11olding·fuatJ anus applies toSection17(~)(2));see atso·. 
SEC v. K.etiv, sq :F, $~Pi?.' Zg }4(), }4,5.c46 (~.:pJ4~ Y,:;,~Oll) (sarne);. .. . . . . . . . .. . . . . . 

~4s .. 
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compensation was iti u6 Way """'d.ite¢tly o.t ind1tectl).*'"""' tie.d tq the Furtqs; f!,¢n¢ta1Iy o.rib:¢ 

scoo:n.d;:u-y·mark~tfpr lb.~;;If:tm4$ $pecJ:fiP?.llY" U}?s· FS 4e,t~l1),11J;lyd~fl'·· Ff;Irer~s compensation 

pa.seci qua. subjective. deteriri.inanon 6fMr. Fettet~s worthto the fitrrL the $r;;co:Uchtt¥ .qil:}rket is 

DQ.ta. t1ro.t}t Gettel;" an&tl1e fa~t fhat liB$ t'R :f8,.¢ilftp,f¢("f a .. $econd~ m~ik:et ~11 the Fp.:n.(l::rfo:r the 

·be11efit.p:[:it:s t;liSJ<;>mer~gi<:l ~9t·:faptor into Mr~.Ferrer?s salat;Y~ 

"I MR·· F·.E·.· rin](R h]:fi r..:rot 'li:·iiAb A i\.ty~ MI'"'LE A ntxt~ S.,r.A· TlfM ... ·. El\."1'':' TO nns .a... - - •.. :. ·.J:.~~ ·.:v · _.:.i::'f( ... . : _ 1,-.-. .· .. ~. · .. -~: .. ~:~:, ..... ·. ,:,- .·. :··.c·l.;.·V.~;.t;:'l~. >.:.1:··. :.~~-~ .· :_f·_·; ... : ... :-~:· .. :- .. -~- .. :· .. · ... :~ .. · 

PR}$ CtJ:S'fO.MERS. 

Th~r~ is ~lSQ l10 P~5i:S t:!Jld~r $~<:diqn 10(b)i r~uh~ JQp-:p(bJ,or: §l':Ctl{.}J1 17(~)(2)~ to hold 

Mr,.Ferr~rliahlefor···n1akiugalfegedly•·ia.iseorm:1sleading·stat~mt:trtts·toUBS.:PR,~·s··cttstotners.yia 

the. ApriL 24, 2009 El. Vocerq $-rti¢1~, t~irsi; tli~}mltements ati:t'ibl,lff;ld tq Mn Ferr~r i~ El;.YQ_s;_y_ro 

w<;retme .a1,1~l~ izy. Cl,Xlyeventw~re rfori,..actloiiable .ex.pressl.otis of' Q.PirlioJ1. the aUicl~ 4oes not 

·quote. Mr. I\ett¢.r &s. havlitg mentioned ~l.lY o11e; <ff:.t..rl\S P:R~s.~~<:l.i.YM~a.l FqQ:q$.; Ip. {a{;t; the article 

·quQtes Mr, Fe.q:~r: ~$ orJJyr~f~IJiJ:I~rtq ~·moqgl mtJtA~l fllnd$P rathetthat1 ahy product 1ssued hy 

UBSPR Futtheh;.tfie.()lPco.tnpletelyignores thati#1f:tiP1'lf?:fthcarticl¢lnwJ1~chM:r.Fet:reti~ 

guoted as hayi.ng m<Jd¢ ¢~r:taJtJ:.p:r¢catttJmlt»Y $t$ten1~1ts. '}]J,WJ, tlje.QW o:rpit$~ a111ong other 

•pr~QZ!utiql:lar.y·.stat<;ments,.the·t'01Io:wing~···~·T:His.docs.n6t·rriean·.thet¢ac.h.il1y¢stotshouid+iot look 

a.t his/herpartkti:lar situ~tion, ~nci ~4j~$t hi$!ll¢r d.edsJp,ns to the! ri~ks 11.~/~Jl~J$ yy~Hi11Kto 

. cqn,sider;' W<ll11$. the e>e~cutive~ ~But.h~ving said. that; iitgcneraltci1ns~ th~ Puerto Rican htv.esto:r' 
•> • • •• ' 

has not been invt>Wf4 hi.the crisis.~ ;f No thin$, that wa~ s~id: tn £h~t~rtic1¢ w~s ~:#$le;:.4mg e>r 

. fl,ay~:; ris~ to WlY f\trth.er di~c:Josy.r~ ot?l~gatioq.s on· the: pat:t of.M1:. Ferret~ 

Finally, a:Sftgetktalmatrer,the bfvislort cartnot tel)! {.ttdvrr~·.F~tr¢r~s q~wte$ in ~r VocetQ 

•·tQ su.pportis cJ~ims ah$¢rit·.·S:·$h<r~Yin~· thl:l.f .• ~.fr~ F~rr~:r. h.?99o:nJtql gvj;}r•tht;:·fil:lal·ver,sign.ofthe·· 

ad~cle. Seeinre Cabl~~s& WireJ~;ss. PLC~J2lF. St1pp.2d 749~ 7.69{Ej1). Va; 2004); ~trassn)11I1 

Y~·. Frdh Ch()ic~~ No, C>9S~2ClOlTRBA,l9Q$U.S; J)tst.<LEXIS 19S4~>·t:l.tf:22,.2$ (NJ), CS..LP~;c:; 

--46--
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7, 1995); Sqhwrutz '\>"· ]\,io:y:o m4ustri, t\JS~ 658 F:, '$~pp; w~s~ 199: ~s,P:~}Sl',";(, T9S:7), 7h~r~~SOil 

.for• fhi$]ssirn:pi¢. fi:l?se,tlt•propfof.control-,~tements published .. in.a .. newspaper•anide·~'Could••be.· 

•taken: .. out ofconf:ext~.·•{rt¢o:tte¢.tlygwjt¢d, o:r:str~ppe.d p:f.hnportw.'itgpa~ttie~-s.,'; l~M.Y····Gen. 

Physics Cnuh 4 E:34:2.~~h2$~.o89(4~:tGir; 15)~3)• · Irwle@d> 1;4~;; '!-rtide goes not even consistelltly 

quote directly fi'on':l. J\.1:t:. • Femr,.·btitrathet Consists of a mixture of quotes andU.nquoted 

st:aterne:nts that were. $jnw+;:. At#ibgte4 tp Jrim;:Z4 

·rrl. ·~~ir!~~~~~f:3ET~~~o~f:1~:~I~~Y··OF···tiBS·.P:Ws Att,1f~Gltl) 
To establish its ClaJms fh;].t Mr~ Ferrer aided liJid ~heft~ vas p~; s ViQ1t(tipnspf:'$ection 

liJ(p), Rule 101,)~5~ fP.lcl: $~9tipp: 17(a)j fue Pivis.iQ~JJJ!,J;stprpye: ''(l)a primary viokttiori.was 

cmmn.itted; (2) the defeitdant was< generally aware that his tole or t.mJ.<it.lct was pq,rt of:ktQ ov¢:r~l1 

. a¢tivity tha.tw<:~.s h:nprqper; a11d ($). i4~.d¢fendant knov.1n~ly.qUCl ?4bst~nJtia11y assi;stedjn the 

priPcl~rycvjplaj~pn~? Tam bone~. 550 F3d ati44, Simply stated, the facts dlJtjot S!lJ"ipottattachii1g 

second<~ry.liability to Mr. Ecrrer. 

First w~·.$ttong1y])elieyc;: tfig.t th~~ has·beenno.·.primar:y violation onthe.part.ofany 

person associated wiili.BI3ff'PR.. Mr, .f.'~ttet, th~rcfot1;1~ Q@ffiofh¢ Hapl¢:fot: ml~ge41~ aiO:ing ~:td 

ab¢ttin;g PJJS ER)$ Bt;If:PQrtcKI:.s~kut;itJ,~s vi~1fltio:n,s, 

$econd~. Mt:~ F ertet did htlt kno\ilingly and S.tthstillJ.t1~lty·$oss.istapy.<llh~ged vidafions.of' 

the se¢ttdti¢s Ja.W!$ b:Y .a.P:ypets.Q:n~ Mf, :F¢.ttt;r dJd :notpa.ti:iC:ip?:t~ 1.!'4. Q~' swperv~se, any q:Hi:le 44Yi' 

toi'day pdc~nggedsions, Siinilatly~ Mr: Feuer "Was .nOt irh'olV¢d in.:tnanag,tfJg OBS PR's 

inve11t0t)r, in seekin~ inctea.ses to Hsiitvent.otyl~1Jti~s~ or jnJ~~diin¥ h\tY ®ti sell or4ers; He (lid 

not par.tieip::J:te :in eith~~ 9f'Ule JZ:CC\s d~pi~ipns·~ot·educe invt;ritorg- in both. ihstlHtdes, he did 

)+ . ln. addition~ for Iar&elyt.he ~m.e r~aS.orfs disottsse\'l aJ:;P:v~, Mi\ ferr~rdHtnot~ct\vjth s:Gi¢~!NYot11¢glig¢Jitly 
-te.; jl~ hon~stly believe.dthat.bi$ sta..tem~nts W¢r¢ trn~, ~upra S~Gtio.n.s'J(A:)~+). ru~4.J~B){l:). · · ·· ·· .. · 

"41" 
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no.t Je;;,t!T) ahoutth~ decisions tliitiL aftet th~Y Were.tnade.; Au B.~ OD¢~ ihe decisions.W.¢X~ made" 

Mi. ... f\;rre.r did..not partid:pat¢ i:trtht;li:r impl~meu~tiqn., E.:;u:;frow $qppori.ipg.the .RCC's .decision, 

!y!r.F~;>.rrer e1(plicitly.urgeq.the RCCtotevetse.its ditective. Allofthis is at od4$.Withthe notlor1 

that Mt~ Ferrer suhsta:nti~Hy as$h~ted tlJc puwpr.t'\::9 viol~tiQ!ls~+s 

I.V.. MJ.i. FE:mi;~RPA:~QT ~E;~l~"BLEFQISSOIJ~EMJ<: LIABILITY 

Th~ . .tli:yis~Ql1:'~ ¢4im$ u,n(t~r Sec~i'on 17(~)(1). and(3) and.Rti1e Joh;$:(a}and (c) aiklress· 

so-calle.d "schC.rne liahili~y.'~ Th.ese se¢tipnf>. •~:ptohih:it.Jhe· w~e of':atJ.y d~yl~¢, soh em~, qr:artifjce 

tiJ <:lcfrauq• or the partiqipaiipn 'ip m}Ya~t; praf:iip~~ z)r e·oT,lrse ofbusiriess:· that viould pci'pettate 

Jraud on ilwesto#/~ SEC. v~ Li!t~rtt 'I'echs.\ Ihc~, 6J6F, Supp. 2d l4il. S49o;,$Q (l},:N~)., g(}tJ9), To 

establish it,s clW.:nsJbt s9hem¢Ji~J,1iJib: 1111Ci~tR~tJt,: 1P1J,-p(a} em~ (G)} tl1eDivisibtirnl1Stprovethat 

!vir:• feiT~r: (T) '~PQ:tpi11itted>a. deceptlve.ot trtanipulatlve:.act.,.(2).ih futthetatiq¢ oftlie }l.ll~,gpd 

schem¢todefraud~ (~)With s¢i¢ltb~r:2' ·Iii.:; at~$(), C1~m$ WJ:~;kr $eptign l7'>(a)(l}'l.l19-(3}?fe 

. ~~ne,rally an:'d:y~eg ~rwl~r:the. s~m~ st?,n§?:rd. ·see;SEC v: Kefly,SJ7 F. Supp. 2ii 34.(}; 346 

(;;.n.N.Y.20tl); Hcfl,\fc'ii>ttt~'W'hile sc.ienter is ~t~element ofa$e¢tion: l:7(~)(l).claim~ .ne~li~ettce 

isziflthat1sr~q~l.iteqfqr$~qtionl7.(~)(~)·?t> :SeeAaro.n v< SY&,446 LLS; 680, 695 (1980)-

~db,e:rne.·•lial:>Hity ''hi11ges on <the _petfortnan:Ce ofan ili.#er~ntlprl?tt:PtfY}.?t1J:t th<tt}s distm<;t 

f.i'om an.a1t~~cdmisstat~meJ1t; '' K~l!y, ·~17 f, S:t.rpp; :14 a* 344 (en:rpqa.sif> ?Qded); see also SEC v, 

.Qrufofis, Nq.C11~001S7 WllA,2011U.S. Dist. LEXIS60226, at:~<24(1\l'.IY. dal.JP.ne 6,2011) 

('Schel'ne. lia.BHhy mtd:e.r [RulG J{)b~5.4n4 S~cfiol1.11(a)J~xi§t~ "vh~n ~ ·g~f~l).d~u.fs. {>onqy~t or 

· ro.l~ ~~i an il1egi#1nalelrw!~a/:i.it?~"~ bas:the principal pmpbse and effect ofcreaiin.g ~t.false 

· +-> . . J'et e~i~~li$}~. Its ~iding. andabettingc1airns 1.mder Section 15(c)(l J o.f~¢ .Ex¢h!1tJ;ge A~li~Jh¢ PiY~si9ll)ii 
· "~.requit~;d. to prgye[tt~~'satp.G ¢femcnts.asJreq1iii:ed under ••••.. section J7(a), itiduotii~ ~h~fthe 4,e.fe:Miitit att¢4. 
f1egligen#y;~' T:llmhone;.$50 :F;·;3d af 147; .Accordi~gJy~ tne·DivisiontS. SedioiiJ 5( c)(l) .:J~ih:l$'ftdl fqfthe <;nn1i:} 
t;~~S'(#is:as. #$ see:do~)1(a)cJalin~~ . .. . ·.· ..... 

. 26 :Mr,. 'Pcetrer.dJ4.f1pt Mt\Vitli $qi~nt(!r~ su~m. ?edionl(A)(~)! or n:e.gli~~ntl}\ .g91m!:Sectioni~B.)(l); .. 

,-4:8-
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a_ppear~nG-ti of'fact.ih th¢ fv.rt})~rapce gf.? $¢h,fJmetQ defraUd/'') (el1lpJl~$jS ~qg¢qJ; Lucent 

.Techs,, Inc'~ 610}', $upp.•:2d at 360~61.{\iismiss~ng Claims 'l:mderRule l0b""5(a) an¢ (c) wh~re 

~~[t]h¢ fl.llG~ed dt:cqption .. , ru;us.e fh:)rtt the thilure to dT~ciose:th¢ te~t t¢rms oft1n~ dc~l>' beca1tse 

such ~1Lega_tiqns.y.;ere··~'hothing·1Ilo.re·Uwn .. l't·rei~\3-r(:ltip:n of:fuern:i$:r;eprsse11t~tio11s• .. ~nclorn;isslons'') 

(int¢.rr1<1l quotation marks omitted). 

Tl1~ on:ly aU~g;at~QP? pf $p¢¢i:f5~ acts perform,~d py MiJt\.o;rt~ri:lJ:¢; (\) ll~ padiCi.Pl1t¢d. jn 

two investor.coruerences 1n June ZOOB.arid Mm~ch20U9~ (2) he gaVe>atdnterview, .portions of 

\V:hiih were p~bHsned iuElVocero; and (S)J.\e ~~mailed the .FA:.sab9Ji:tth«FM4$< None ofthyse 

acts were&:ceptive~ much less inhereJttl.y deceptive •. Accqrqingly; they cannot support ~ charge 

of·•?.chen~¢liahiHty~ 

·La,stly,t.qthe ~~~~ntt.P.e>J).iv;isipn"~ ~cb.,(ID:tyliabillty ¢l'f~W~ ~pp~rtq:b~1;).?s~<qn.micing 

~md·thel~CC'.sinvt<ntoty d~cisions~ thit .simple :fi.tc(is thatM:r; Fettet.had no role. itdhosc 

at:tlviti.~sc ThJtl'l:i e:verx ii' those ac.ts ~~ SQ:tn¢how d~eet:ned tp be ipheretlfty deGeptive ·- fl.r1d we 

.submit that they were not.'- Mi\ Ferret stilfdid notp.ci'sorially engage. in any decepti\re.or 

ntarripi:dat:ive ~:i)11~i'Q.ct:Jn;furt/i~t¥ttt.cepftht)s¢ aQt,s. Se~ Lu~~11tTechs .. I'nc:, <?.lD }'. $p-pp; :Zd at 

3$0. 

-49~ 
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CONCLUSION 

For. the reasons set forth above, this CQttrt shpuld di::;misstl1e OIP as again$! Mi.': }'etrer. 

OfCotmsd~ 
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