UNITED STATES OF AMERICA

Before the
SECURITIES AND EXCHANGE COMMISSION
December 8, 2011 RECEIVED
ADMINISTRATIVE PROCEEDING DEC 09 2011 ~
FILENO. 3-14458
In the Matter of MOTION FOR SUMMARY DISPOSITION

LEILA C. JENKINS

MOTION FOR SUMMARY DISPOSITION

NOW COMES Leila C. Jenkins ("Jenkins") who hereby respectfully moves for the entry of
Summary Disposition in the Matter concerning Jenkins. Jenkins asserts that the Division of
Enforcement of the SEC (DOE) found no wrongdoing on the part of Jenkins, that there are no
genuine issues of material fact to be decided, and that Jenkins is therefore entitled to a Summary

Disposition in her favor as a matter of law and SEC rules.

1) The Administrative Proceeding (AP) lacks any Basis or Foundation: The DOE filed a Complaint
against Jenkins in March of 2009 which alleges that Jenkins had invented a large client due to
incomplete recordkeeping. However, after extensive investigations, the DOE never found any
evidence of wrongdoing. In the Court case the DOE admits that their findings were only
circumstantial. Further the DOE surmised that assets under management (AUM) at Locke Capital
Management (LCM) were inflated due to the alleged fictional client and that the firm's performance

track record did not always include discretionary clients. Also the DOE alleged that reports to the

s
ey

SEC regarding AUM were not correct in some years and that some documentation had been

fabricated.




However, the documents that were alleged to have been fabricated were produced at the request of a
DOE examiner in accordance with the SEC recordkeeping rule and could not have been quickly
created as the data was so extensive. In fact, Jenkins used the client's bank statements in order to
execute the requested reconciliations with LCM's third party portfolio accounting system. While it
was discovered in January of 2009 that a number of original bank statements proving the client in
question had disappeared from LCM's office, Jenkins was in possession of them until August 2008,
when she copied the requested years as part of the SEC exam information production. The last time
AUM and performance figures were reported to any clients or other parties was in July of 2008 for
the second quarter of that year. As such, no reports were ever made to any party about AUM or
performance when required records were not available. The fact that a very small portion of the
firm's bank statements for all clients were not available when requested in January of 2009 amounts
to a discrepancy in an exam discrepancy letter. It was only due to massive miscommunications that
the situation at LCM ever escalated to a civil complaint, let alone one fraught with so many

problems from the beginning.

2) Extensive Prosecutorial Misconduct: In the Court case, Judge Smith found that service of the
summons in the case had been determined to be waived by Magistrate Judge Martin, when it had
not been, and in fact the Court had been misled by the DOE about service. There are affidavits from
the two relevant defense attorneys stating that service of the summons and the complaint had never
occurred, nor had it been waived. Additionally, Jenkins was never sent a copy of Judge Martin's
order where he first mentions waiver of service so she had no opportunity to question the issue. She
did, however, raise it in every Court filing and hearing for the case and the DOE repeatedly stated
that service had occurred and that proof of that service would be provided. It wasn't until eleven
months had passed that the DOE fulfilled the production of service documents promise. Once

received, it became clear that the alleged "service" email(s) (which did not even match each other)
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had been fabricated. Also, two DOE attorneys filed untruthful affidavits about service. Judges
Smith and Martin overlooked this evidence in the Court case as they were repeatedly misled by the
DOE, who kept insisting that service had been completed based on the erroneous information
handwritten on the summons. Jenkins also filed a Motion to Dismiss in July, 2009, more than 120.
days after the Complaint issued. That Motion was denied by Judge Martin as it included both
Defendants, and Jenkins did not have an attorney. However, whether it had been filed or not, denied
or not, the Court was obligated to dismiss the case under FRCP 4 which requires that service of
process of the summons must be completed within 120 days or the Court must dismiss the case.

(attached in Exhibit 1 - Exh B Hunt vers fraud service email feb 17 2010.pdf)

As reported in the Jenkins's original answer to the Complaint, the DOE continues to rely on its Bad
Faith investigation in filing its original complaint and its ongoing pursuit of the case. The affidavit
of prior Defense Counsel Ken Walsh (attached in Exhibit 2 - 9 10 11 Exhs Walsh Affidavit of KJW
(2241897).pdf) clearly outlines a) the lack of service and b) the timing of the delivery of SEC
requested data. It took Locke's former counsel three months to sort the data in order to rectify the
privilege violations and documentation which was agreed to be returned to Counsel but never was.
Walsh records the timing of the delivery of the vast majority of Locke's production of requested
documentation which was AFTER the March 9, 2009 complaint filing due to the time needed by
Counsel to organize it, thus demonstrating and proving conclusively that the SEC did NOT take into
consideration most of the evidence provided by Locke. The DOE not only chose to withhold critical
information proving the innocence of the Defendants, it never considered most of it before filing the
complaint. The complaint included three references to data glean;ed?from Locke computers - items
#s 16, 22, and 29b - that had been harvested BEFORE March 9, 2009 which was before the agreed
dates and WITHOUT regard for privilege issues. (attached in Exhibit 3 - 2 19 Exh 2 Marciano

affidavit 1611506409.pdf)



3) DOE's malicious withholding of requested evidence previously provided by the Defendants: This
information would have materially assisted in demonstrating the innocence of the Defendant. In
October of 2010, Judge Smith ordered the DOE to provide a copy of all information provided by the
Defense back to the Defense so that Jenkins could search for missing bank statements. The DOE
remains in contempt of this order as they only provided about 4500 pages of hard copy documents,
when Jenkins had originally sent over 7000 to them. Jenkins produced the receipt for tile copies
made externally proving 5733 copies (attached in Exhibit 4 - IIA pdq copy bill.pdf), as she had
reproduced the rest personally. Judge Smith overlooked this hard evidence in the former Court case
because the DOE misled him. The DOE insisted that they had complied with the Court order to
produce all documents. But they in fact only produced about one third of the previously provided
evidence from Jenkins and Locke. The DOE Sevilla Declaration - Item 3 - says that the "entire box
(of Locke provided data) consisted of what appeared to be custodial statements for Locke's clients
in the 2001 time frame" (even though more than one box was shipped on 8/18/08). Yet what was
shipped back per the Court order includes much more than 2001 custodial data, further indicating
the cursory and incomplete nature of the DOE bad faith investigation, first referred to as such in the

original answer to the Complaint.

The bank statements proving the existence of the confidential client remain missing. The
reconciliations done at the DOE's request immediately following the June 2008 first routine exam,
which clearly demonstrate that the bank statements were in the possession of Jenkins when they
were made, appear not to be credible even though they would not have been possible without the
bank statements. Instead of the DOE admitting that they asked for £hese documents, they have
accused Jenkins of fabricating them. The DOE even asked the Chase Bank if they were legitimate

bank statements, which they were not and had never been represented to be, so of course Chase did
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not "know" them. The DOE said that they asked Chase to search for these accounts with specific
account numbers, when Locke had never had the Chase account numbers, since Locke never
interacted with Chase directly. It is not known where the DOE obtained such account numbers. The
DOE grossly misrepresented many "facts" during the former court case and even admitted that all .
evidence they had was circumstantial. Legal ethics for government prosecutors are even more
insistent than those for other prosecutors in their obligation to assist Defendants where they canto
prove their innocence. The fact that the DOE prosecutors have repeatedly refused to let the
Defendants review all of the information submitted, in contempt of the Court order, is a gross
violation of US government legal ethics and is evidence of Gross Prosecutorial Misconduct. Also,
Judge Smith's decision that the Plaintiff can pick and chose what evidence it uses is also in violation
of these legal ethics. The Plaintiff should not be able to pick and chose through the evidence to
make sure that none of the evidence demonstrating innocence is used. That is further Gross

Prosecutorial Misconduct.

The DOE misrepresents what is on the record for the Jenkins deposition. Jenkins has no firsthand
knowledge about who custodied the Swiss client's account, and admits that she never spoke with
anyone at Chase about them. Statements provided had all of the appearances of being valid Chase
statements but as Locke did not direct the brokerage of these accounts, similar to a number of its
other accounts, it would not have had any reason to interact with the custodial bank. (attached in

Exhibit 5- Exh 4, 5, 6, and 7 of Docket 67 of the Court.pdf, pp 19-29)

Jenkins also does not know who sent the Chase statements to Locke, although it must have been
either Chase or the client directly. However, Jenkins did use some of them for the periods requested
to make account reconciliation documents at the request of DOE examiner Hagelstein. She referred

to the "Books and Records Rule" in her request and it specifically calls for: SEC Rules: Section
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275: Rule 204-2 Books and Records: "...and all worksheets necessary to demonstrate the calculation
of the performance or rate of return of all managed accounts shall be deemed to satisfy the

requirements of this paragraph.”

4) Gross misrepresentation of facts established during investigation and discovery in the former
case caused Judge Smith to come to erroneous conclusions. For instance, Judge Smith agreed with
the DOE's repeated very misleading statements that Jenkins "had never visited the Swiss client, had
never personally met any representative of the Swiss client, and had no phone records due to using
prepaid phone cards". Jenkins never said nor alleged any of those things and has notes from the
phone call in question to prove it, which were provided to the Court. Jenkins never would have had
the Swiss client if she had not met them in the office of another prospect that the two groups shared.
She was only ever asked if she had met the more recently hired Trader, whom she had not, but she
had met with the Principals several times over the years. Jenkins never used a prepaid phone card to
communicate with any client. The SEC complaint accuses Jenkins of inventing the Swiss client in
2006 when they were the basis of Locke's SEC registration in 1997. (attached in Exhibit 6 - IIB sec

tel call notes 123008.pdf)

What Judge Smith cannot know due to the fact that he is not a DOE or industry employee familiar
with the specifics of SEC rules is that the only thing Jenkins can be accused of legitimately is not
having 100% of supporting bank statements for clients when asked on the 9th of January, 2009.
This amounts to one discrepancy in the result tally of a routine SEC exam. That she obviously had
them at prior times and could still produce 100% of any requireg::bank statements (bank statements
are not mandatory recordkeeping documents for clients when the advisor does not also have
discretion to execute the trading and brokerage functions) is lost to the sensationalism of the DOE

accusations. Locke had five other institutional sub-advisory clients, like the Swiss client, and was
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not required to have bank statements for any of them because it did not also perform the trading and
brokerage functions for those clients. Locke met all of the requirements of SEC "know your client"
rules for these six sub-advisory clients and has all of the appropriate and required records. Details
about the Swiss client and the visit to Zurich in January,-2009 are documented in the Webster
affidavit in the former Court case (See (Docket 65) and is provided here. (attached in Exhibit 7 -
Affidavit DWebster.pdf). The Jenkins notes from the call are attached which validate the Jenkins
version of the facts about the Swiss client. The DOE continues to misrepresent what Jenkins said

about the client during the 12/30/09 telephone call.

The DOE continues to misrepresent the truth found in discovery, while it also ignores critical
documentation provided by Jenkins, most of which is still withheld. After discovery was completed,
the DOE had to admit that it could no longer rely on data provided by Caithness (the husband
whistleblower and US tax fraud criminal), nor the trading data provided by Day and Rosenblum
(Locke traders and whistleblowers) because the data they provided was found to be dishonest and/or
fabricated during discovery. The DOE made no attempt to validate information gleaned from these
people, when they had all the data necessary to do so, but just did not bother. They now go on to say
that they never relied on it in the first place, yet the trading data issues dominate both of the traders'
depositions. Jenkins was given very little opportunity to participate and ask questions in these two
depositions and was terminated altogether from the Rosenblum deposition for 40 minutes while it
progressed on the record. Nevertheless, Jenkins managed to prove the fabricated trades and
associated fabricated recordkeeping, using the same unalterable third party data also provided by
Day to the DOE, although admittedly not reviewed by them. All six of the DOE's points made in
their Argument, Memo of Law, pps 17 - 18 of their Motion for Summary Judgment were disproven
during discovery, are contradicted by evidence still withheld and only remain in their case through

their material misrepresentations of the evidence established during discovery.
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The DOE also continues to misrepresent’the information they received from Microsoft about the
email that Jenkins set up in order to provide for more communication records with the Swiss client.
Previously most trade instructions were relayed by phone, as prior to the end of 2007, the trading .
volume was very low. Once the volatility started, Locke was trading more frequently, making it
more difficult to use phone only. The client had not previously permitted email communications,
like many European clients were ten years after Locke's US clients, and only agreed to it if Jenkins
set it up on a dedicated, confidential basis for them. Once it was set up, email was used the vast

majority of the time.

When the DOE sent a subpoena to Microsoft to inquire about the records of this email, the response
gave very little information. As Locke's last trading communication was sent on the email around
December 1, 2008, by the time the DOE requested the information, the email had been deleted
automatically for lack of use for thirty days. Locke and the client were unaware of Microsoft's
policy so did not know to take any action to prevent this from happening. Microsoft's response to
the subpoena explained that the lack of records was due to this fact, yet the DOE never admitted this
to the Court. They used the sparse information to claim that Locke had not been using the email for
trade communication, so that must mean the client did not exist, completely ignoring Microsoft's
reply to their own subpoena. The Microsoft response to this DOE subpoena is attached as Exhibit 8

- msft response re hotmail enq subadvtrade acct fin.pdf.

5) Altered Assets under Management (AUM) data provided by the DOE caused Judge Smith to
come to a further negative conclusion. The DOE accuses Jenkins of providing incorrect AUM
information in the annual amendments filed three months after the fiscal year end. Jenkins provided

the DOE with the correct AUM for each year of Locke's registration from 1999 to 2008 in a
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submission during the investigation. The DOE counters this information by providing AUM
information allegedly from the CRD system that is clearly altered. Jenkins has no information as to
who altered the data and after Locke's voluntary resignation from SEC registration, was no longer
able to access that system to try to discover what had happened. As all saved copies for Locke's
ADV registration were kept on the system, Jenkins only has a paper copy of one year that was filed
correctly and is significantly different from what the DOE claims by a factor of ten. Judge Smith
comes to erroneous conclusions about what was filed by Jenkins and ignores the hard evidence

provided by Jenkins. (attached in Exhibit 9 - ADV 2006 for 123105.pdf)

Jenkins provided and the DOE did return a variety of custodial bank statements concerning
accounts allocated to Locke by a consultant called Vogel Consulting. Separately, the DOE provided
copies of third party data from their efforts during discovery. One CD with information from Vogel
is highly erroneous and contradicts the actual bank statements, many of which are now returned.
Vogel says that accounts were managed by Locke from September, 2000 until December, 2003. The
truth is, confirmed by the bank statements, that Vogel awarded Locke a single $90 million account
in February, 1999, one year and a half earlier, when Locke only had about $35 million in AUM in
total. This fact is very important as one of the main DOE accusations against Locke is that it was
inflating its AUM with fictional accounts in 2006 because it was so important to have a large base
under management in order to attract new business. This was never true for Locke as demonstrated
by the bank statements, which the DOE completely ignored. Locke never had any reason to inflate
assets as it never had a proactive sales effort, and did not have any problems attracting new clients
with very little effort. The last Vogel account was resigned by Locke in October, 2003, not
December, 2003, which Vogel also erroneously reports. All of this incorrect information provided
in response to a DOE subpoena is further evidence that the DOE does not verify what it receives

from third parties, yet continues to allege without any real facts or evidence that Locke was
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dishonest about its AUM. Locke never had any reason to incorrectly report AUM and certainly
never did so which is very clear in the correct data provided by Locke, not the obviously altered
data put forward by the DOE. (The DOE altered data is provided in the Court case exhibits in the
5/24/10 filing NS6, NS7, NS8, NS9, NS10, and NS11 which are believed to be, without access to
this data, exhibits attached to the Declaration of Naomi Sevilla.) Locke unknowingly lost access to
the CRD system where its electronic files were stored when it voluntarily resigned from SEC
registration in March, 2009 but one of the correctly filed ADVs was found in paper coioy. (attached
in Exhibit 9 - ADV 2006 for 123105.pdf). It correctly reports AUM for 2005 at ten times what the
DOE altered number is. The DOE materially misrepresents the truth about Locke's AUM and is
dishonest when it reports to the Court that Locke never provided its actual AUM. Locke only ever
reported its correct AUM and retains the documentation provided to the DOE during the

investigation in 2009.

6) Dishonest and fraudulent evidence created by two former employees of Locke and provided to
the DOE during its investigation of Locke: It was found during DOE discovery efforts that the
information provided by these two whistleblowers was fabricated by the two traders and then
claimed to cast suspicion on the validity of the Swiss client by compromising only that one client's
performance. Fortunately only a few of these fabricated trading instructions were communicated to
the client and they were ignored because the instructions were to sell equities that the client did not

own. As a result, during the disastrous fourth quarter of 2008, this client retained the 100% cash

position directed by Jenkins as of September 29, 2008. The erroneous instructions were sent in early

October and as they caused the discretionary mandate held by Locke to be invalidated, Locke had to

remove the performance of this client from its discretionary firmwide performance statistics as of
the end of September, 2008. The client resigned the contract with Locke in early January 2009 so

that last time their performance could be claimed to be discretionary was as of the September, 2008
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date. One of these culprits did manage to get an unapproved trade executed in Locke's hedge fund
which was significantly outside of Locke's and the client's risk parameters. Fortunately the volatility
of the market permitted Jenkins to trade out of this very risky position at a substantial profit for the

client, even though it had been very negative for a few days.

The DOE knows this fraud was found during discovery yet never took any action against the two
employees. All they did was state that they would no longer use the data to prosecute Jenkins. The
DOE completely ignores the mitigating actions taken by Jenkins on behalf of both compromised
clients, further proving the validity of the Swiss accounts. The traders were fired as soon as Locke's
risk management system caught the problems, yet even Judge Smith takes no notice of the

relevance of such important evidence.

7) All departments of the SEC are fully aware of the many recordkeeping requirements imposed on
Investment Advisors and the only ever routine exam of Locke undertaken in 2008 did not reveal
any deficiencies in this area. Locke used some of the best and most reliable third party systems
available in the marketplace which allowed it to maintain such a high degree of compliance with
SEC rules. However, Judge Smith writes that the DOE does not have to consider all of the data
provided to it and can select that which they wish to look at or not as they please. As such, much of
this required recordkeeping which proves the validity of all of the clients was not considered as the
DOE said the data might be unreliable because Jenkins may have had something to do with entering
some of it. Naturally Locke employees are the source of data that is kept appropriately and in a
small firm, the principal may occasionally input some of it. As it;hqppens in the case of Locke,

. Jenkins only ever entered some dividend data very occasionally over the years. Between 2006,
when the DOE says the invention of the Swiss client started, and 2009, Jenkins entered dividend

data once during the summer of 2008. Locke was almost finished an external audit of its
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performance data by the end of 2008 and no problems were found with the data in multiple systems.
The audit did not finish because of the DOE allegations. Even though the DOE refused to review
this data offered by Jenkins, it turns out that the traders had provided it all to them in January of

2009.

The DOE's position is that much of Locke's data is unreliable because Jenkins might have input
some of it. However, the extensive trading notes provided by Diane Hudson and other data returned
by the DOE due to the Court order confirm that she was handling all of the trading and accounting
system data entry for all accounts from 2000 - 2003 and 2006 - 2007 inclusive. The DOE knew this
all along, yet continued with their erroneous allegations. Further data that remains withheld include
John Day's trading files, in addition to facts established during his deposition, prove that he was
handling all of the trading and trading communications after Hudson's departure through until
December, 2008, while another Locke employee was doing all of the other data entry, Bathia and
then Rosenblum. The DOE grossly and materially misrepresents the facts found about the integrity
of Locke's properly kept systems information, and goes to further prove the bad faith and complete
lack of substance of the DOE investigation. Exhibits 4, 5, 6, and 7 of Docket 67 of the Court case
are relevant, in addition to the extensive evidence provided by Locke, only some of which was
returned per the Court order. (attached in Exhibit 5 - Exh 4, 5, 6, and 7 of Docket 67 of the

Court.pdf)

The DOE position is also that only Jenkins was involved with the trading for the Swiss client, which
is clearly contradicted by the some of the critical evidence still v:\gthheld of the John Day trading
files provided to the DOE by CD on 2/3/2009. This information confirms that Day was producing
all of the Swiss client trade instructions and producing the trade communication documents. (See

Docket 67 - 4 of the Day Deposition, pps 72 - 73.) Further, Jenkins did not learn until the end of
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2010 that Day had produced all of the Locke accounting system files in discovery in January, 2009.
The DOE says that they would not review it due to its "unreliability", when in fact their premise
was always false, and the data proves that neither Jenkins nor Locke are guilty of any wrongdoing.
While Jenkins entered a small amount of data in 1999 prior to Hudson and Lafay working for the -
tirm, they validated all of the entries made by Jenkins by early 2000. Lafay joined several months
before Hudson and her first job was to reconcile all of the accounts from the Swiss cliept and Vogel
Consulting to the bank statements. (See Docket 67 - 5 of the Hudson Deposition, all six pages.)
While Rosenblum tried to suggest that Jenkins made entries into the files during 2008, he eventually
had to admit that it was not possible. He routinely "locked" all of the client files after reconciling
them to bank statements so that no other person could make changes. Locke had to hire a consultant
to teach the new trader, Doyle, how to unlock the files after he left in order to rectify the false trades
he had entered into the system, the reason his employment was terminated. (See Docket 67 - 7 of
Rosenblum Deposition, pps 257 - 261.) The DOE materially misrepresents the truth found in the
evidence provided and the discovery process about Locke's trading procedures and accounting

systems data entry for all accounts.

8) The DOE misrepresented a number of other facts about Locke. They suggested that Locke
presented its performance figures inappropriately as being calculated in a GIPS compliant way.
Locke never suggested that it had completed a GIPS compliant audit - that was almost done - but it
was truthful to claim GIPS Level 1 in that the third party accounting system also relied on by the
auditor, did all of the performance calculations in compliance with GIPS. The DOE said that
Locke's US equity performance should only be presented versus the S&P total return index instead
of the version that was without income. This was not correct as Locke's US track record did not
include income. Once the DOE insisted that it be shown against the total return index, Locke added

income to its track record so that the performance statistics would be comparable. The DOE also
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said that Locke often misrepresented its employees. Locke had always worked with a number of
part time employees and made this fact known to clients and potential clients. There was never any
misrepresentation about any of the employees. Locke submitted multiple organization charts

showing who the employees were so there was never any question about any misrepresentations. -

9) How the Federal District Court was Misled: The Court was misled on a number of issues, not the
least of which was the lack of service of the Summons. The Summons had a handwritten note on it
that said that it had been served by email, and appeared to have been served as the note suggested.
The handwriting is believed to be from DOE Attorney Scott Pomfret who had led the investigation
against the Defendants. Attorney Pomfret told one of the Locke employees during the investigation
that the Swiss client's contract and letter of resignation went a long way in proving the existence of
that client. It was never explained as to why he had been removed from the case shortly after the
lack of service was revealed in the original answer to the case, filed inside of the 120 day period
that the Plaintiff is allowed to serve the Summons. All that was required for proper service to be
completed was to do so before July 7, 2009. Instead of curing the service fault, someone at the DOE
decided to fabricate not one, but two service emails, which did not even match each other. While
the DOE promised the Court and the Defendants a number of times to provide the proof of service,
these fabricated emails were not produced until February of 2010. Prior to this time, the Court relied
on the Summons with the incorrect note on it, understandably. Judge Martin relied on it when he
dismissed the Defendant's Motion to Dismiss filed in mid July 2009, when the Court was obligated
under FRCP 4 to dismiss the case, and later wrote in an opinion that service had been waived, when
it never had. The affidavits from the two defense attorneys Verif)ﬁa}l of the relevant points about
service. Later in the case, Judge Smith relied on Judge Martin's view of'the situation. Both Judges
are very bright, fair and able in their respective roles as Judges, and had the Summons been correct,

their decisions would have been correct. The dishonest affidavits claiming proper service filed by
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DOE Attorneys Pomfret and Sevilla are attached in Exhibit 1- Exh B Hunt vers fraud service email

feb 17 2010.pdf.

There were a number of other flaws in the DOE's complaint. They rely on one failed telephone call
to allege that Locke's Swiss client never existed. They only looked for records of them in Swiss
corporate databases and the Swiss financial firm registration agency. The apparently corporate name
on the client contract could have been registered in any number of countries. Defendants did not
have the resources to search the world for the company registration which may not ever have been
required in any event. Defendants' relied on the SEC "Know Your Client" Rules as they were

applied in the 1990s.

The client gave every impression of being a company. Their office building directory listed about
six entities for their space, consistent with most Swiss based operations. Importantly, Locke had a
number of European clients that, when the final contract was executed, the client name used had not
previously come up before in the information exchanged. One of the Locke clients was run by a
family office in Monaco, on behalf of an ultra high net worth Italian family, whose businesses were
registered in Luxembourg, with assets custodied in Switzerland, while the entity on Locke's contract
was a British Virgin Island trust. Further, the DOE said that they could not trace the remaining
principal of this client. It turns out that there was a typing mistake in that person's name in the

resignation letter. The DOE was looking for a "P. Hoffman" when the family name was "Hofmann".

Locke had always believed the client to be the Swiss version of #family office. As such, it would
not have had to be a Swiss corporation or necessarily registered with any Swiss financial authority.
If any registration was necessary, one of their other entities could have been the registered vehicle.

In any event, any registration requirements, or lack thereof, would never have been any
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responsibility of Jenkins or Locke. There was never any reason for any client of Locke's to be a
corporation formed in Switzerland or registered with any financial authority there. Locke's only
responsibilities were to be properly registered itself in appropriate venues, such as its SEC

registration, which was based on this Swiss client's subadvisory business in 1997.

As part of the package provided to Jenkins in establishing this potential client's credibi‘lity was the
research publications from Bank Hofmann. It was made clear that this Hofmann family was related
to the large Hofmann banking family, quite a usual occurrence with the many family run banks in
Switzerland. Some of this research was included with the Court case and is attached. Jenkins also
knew Bank Clariden and its CEO Alex Hofmann and its CIO Beat Whitman. Subsequently, Bank
Clariden acquired Bank Hofmann, then merged with Bank Leu, and later the group was acquired by
one of the very large Swiss banks, [ think Credit Suisse. The Bank Clariden website shows exactly
the same set up in "private label" fund management products using sub-advisors as how the
relationship operated with Locke. (attached in Exhibit 10 - bk clar leu website info.pdf) The Bank
Hofmann research is unavailable until Jenkins has access to her computer again and can provide it
to the ALJ and the DOE at that time. It was filed with one of the Court filings in 2010. The
preponderance of evidence provided to the Court and the DOE should have been more than enough
to establish this client's "bona fides", all of which had to be handled in a manner which preserved

the famous Swiss concept of confidentiality.

Some of the evidence provided to the DOE and the Court is attached to this filing. The rest of it
stretched from the extensive and significant Chase Bank statem&ﬁ‘t;econciliations which could not
have been done without the actual bank statements, through to voluminous data housed in the
various independent third party systems used by Locke. As reviewed here, Jenkins had very little to

do with any of the data entry or management, and all input was always verified by another Locke
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employee and tied back to bank statements for a second independent verification. It has been
explained several times that the Swiss client paid by using its soft commission dollars directed to
the various broker dealer networks that Jenkins was affiliated with from 1995 through to 2009. In
December, 2008, Jenkins had just arranged another such network which was never able to be used”

because the DOE started the investigation which caused all of Locke's clients to resign.

A very high degree of confidentiality was called for specifically in the Locke contract. Today Swiss
authorities and financially oriented businesses have had to bend their rules to provide more
transparency to US demands, but that process had only begun by 2008 so it was consistent behavior
for Locke's Swiss client to resign in January 2009 with the looming threat of a DOE investigation,

rather than be part of it.

CONCLUSION

The Court case which emanated from the March, 2009 complaint never had any basis. The DOE
never researched who the original whistleblowers were so that they did not learn until well into
discovery that the initial information which went as far back as 2006 was from the former husband
of Jenkins and his criminal attorney, neither of whom had any knowledge of Locke or Jenkins's
professional career. The former husband, The Earl of Caithness, it turns out was the target of a six
month long inquiry into the death of his first wife as the facts of her death were so suspicious based
on the coroner's report and that of another third party. Besides providing false information to the
DOE in 2006 and 2008, after sending a letter to Jenkins stating that he was going to get her banned
from the securities business, he filed false tax returns in her name'with the IRS, as the IRS claimed
that had independent proof of this. His "legal consultant" has served two jail sentences for fraud and
claims on his website to be a member of the New York Bar, which is not true. The husband

admitted in divorce court to hiring agents to pose as investors for the Locke Hedge Fund, causing
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significant expense when the fund did not launch for another seven months after the imposters
disappeared. There were a number of "unauthorized entries" at the Locke Rhode Island office
between 2006 - 2010 which could only have happened if the perpetrators had a key and the alarm
system code. A number of valuable personal items were stolen, but more importantly critical
documents, both paper and electronic, went missing and some were even found added to Locke's

networked systems.

The DOE did not produce any documentation proving wrongdoing on the part of Jenkins and has no
substantial evidence, causing it to admit that its evidence was only circumstantial. This
circumstantial evidence emanates from many material misrepresentations on the part of the DOE. A
Case from the US Court of Appeals, 8th Circuit, Calhoun v Brooks Fiber Properties, Inc., 2/12/2001
is relevant and a summary of it is found in the Court case, Supplemental Memo Supporting
Defendant's Motion for Summary Judgment, filed 11/30/10 and attached as Exhibit 11 - Exh III

case summ judg okay no substantial evidence.pdf.

Lack of compliance with the FRCP 4 by the DOE should have caused the Court case to be
dismissed after 120 days from the filing of the Complaint. Had Judge Martin not been relying on
untruthful information from the DOE about service of the summons, he would have been bound by
FRCP 4 to dismiss the case. A Case from the US Court of Appeals, 10th Circuit, Davis v Liese,
11/6/2009 refers and a summary is attached as Exhibit 12 - Exh [V case defend answer noted
improper service.pdf of the Supplemental Memo Supporting Defendant's Motion for Summary

Judgment, filed 11/30/10. &

Finally, had the critical evidence been returned to Jenkins per the Court order to do so, there would

have been no doubt whatsoever about the validity of the Locke evidence in proving that allegations
18



were not able to be substantiated. Even as far back as the end of 2009, when Jenkins went to the
DOE's Boston office to review the data Locke had provided, it was nowhere to be found. DOE
Attorney Huntington said that he didn't even know where it was, and proceeded to produce third
party data for her review. If it was lost as far back as 2009, it's no wonder they did not comply with
the Court's order to provide it back to Locke, attached as Exhibit 13 - Exh 1 wh evidence.pdf.
There was never any need to file a complaint in the first place, had the DOE just reviewed the
evidence properly and permitted the facts found in discovery to be used for the Judge's

consideration.

The Affirmative Defenses first raised in the original answer to the Court case still apply:

57.  The Complaint, in whole or in part, fails to state a claim upon which relief can be
granted.

58.  The Complaint is barred in that the SEC breached and invaded the attorney/client
privilege.

59.  The Complaint is barred, in whole or in part, in that the alleged actions and damages
of which Plaintiff complains were proximately caused by third parties.

60. The Complaint is barred, in whole or in part, in that the SEC did not conduct its
investigation in good faith but did so in bad faith, and so cannot prove all elements of each alleged
cause of action without reliance on its bad faith investigation.

61. The Complaint is barred, in whole or in part, in that the SEC took actions which
obstructed justice, precluding Locke from being able to remedy recordkeeping deficiencies, causing
the filing of this action. =

62.  The Complaint is barred, in whole or in part, in that all relevant laws were fully

complied with and Locke was always in good faith compliance with all relevant laws.
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63.  The Complaint is barred, in whole or in part, in that Locke has performed better than
market indices and investors were not misled nor lost any funds by embezzlement or similar
conduct.

64.  The Complaint is barred, in whole or in part, in that the SEC has not shown and
cannot prove the claims or the necessity for injunctive or equitable relief.

65.  The Complaint is barred, in whole or in part, in that the SEC has not shown and
cannot prove the claims or the necessity for restitution or penalty.

66.  The Complaint is barred, in whole or in part, in that the Complaint was brought
prematurely before the reasonable completion of any investigation of Locke in a manner that could
have led to a non-public administrative resolution, but rather the SEC has sought only to destroy
Locke’s ability to engage in business by filing this public litigation.

67.  The Complaint fails for lack of process or insufficient service of process.

Jenkins respectfully requests that the SEC Administrative Hearing be disposed of with no
wrongdoing found based on the preponderance of evidence provided throughout the Court case

which demonstrates the innocence of Jenkins and Locke.

Respectively submitted,

Leila C. Jenkins
by Power of Attorney
Kathleen J. Myer (aka Kathleen J. Ennen)
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UNITED STATES .
SECURITIES AND EXCHANGE COMMISSION
- 33 ARCH STREET :
23RrD FL.OOR
BOSTON, MA 02110-1424

BOSTON

. REGIONAL OFFICE » RECE!VED

-DEC 09 2011
LOFFICE OF THE SECRETARY )

February 16, 2010

BY EMAIL (ljenkins@lockecapital.com)
and REGULAR MAIL

Ms. Leila C. Jenkins
25 Walnut Street
Newport, RI 02840

Re: SEC v. Locke Capital Management et al. (D.R.1. Case No. 1:09-cv-100-S)

Dear Ms. Jenkins:

In accordance with the direction from Magistrate Judge Martin at the hearing on
February 12, I am enclosing copies of the following items:

1. March 17-18, 2009 email exchange between Scott Pomftret, Esq. of the
Commission staff and Edmund Searby, Esq. of McDonald Hopkins LLC in which
attorney Searby agreed to accept service of the Complaint on behalf of yourself
and Locke Capital Management, Inc.; and

2. March 18, 2009 email from Scott Pomfret to Edmund Searby with three
attachments (the Complaint and one Summons for each defendant).

As you will see, and as the Commission has represented to the Court on several
occasions, attorney Searby accepted service of the Complaint by email on March 18, 2009.

Also, I would like to reiterate what I put on the record at the hearing: If you inform the
Commission in writing that you intend to invoke your Fifth Amendment right against self-
incrimination in response to all substantive questions at your deposition, then the Commission
will dispense with the formality of the deposition itself. However, the Commission will also
reserve the right to file, at the appropriate time, a motion to preclude you from testifying at trial,
as well as motion that the trier of fact draw an adverse inference against you.

Exhibit 1 - Exh B Hunt vers fraud service email feb 17 2010.pdf p 1



Ms. Leila C. Jenkins
February 16, 2010
Page Two,

Please let me know if you have any questions.

Thank you.

Sincerely,

“hork C Hﬂ?]t

Frank C. Huntington
Sentor Trial Counsel
(617) 573-8960 direct
(617) 573-4590 fax

 Enclosures

s,

Exhibit 1 - Exh B Hunt vers fraud service email feb 17 2010.pdf p 2



Page 1 of 1

Parker, Laura

From: Pomfret, Scott
Sent:  Wednesday, March 18, 2009 10:10 AM
To: ‘Searby, Edmund’
" Ce: "Jackowski, Mark’; Huntington, Frank; Pomfret, Scott
Subject: RE: Service

Ned:

| appreciate your clients’ willingness to authorize you to accept service provided that we agree service of the Complaint and
Summons will be deemed effective April 8, 2008. The staff agrees to this condition.

Accordingly and in furtherance of this agreement, by separate email, | will forward the Complaint and summons to you shortly.

Scott

From: Searby, Edmund [mailto:esearby@mcdonaldhopkins.com]
Sent: Tuesday, March 17, 2009 11:01 AM

To: Pomfret, Scott

Cc: Jackowski, Mark

Subject: Service

Scott, following up on our telephone call, Locke Capital Managemént and Miss. Jenkins will authorize us to accept service of the
Complaint on their behalf provided that we agree that service of the Complaint will be deemed effective-as of April 8, 2009.
Please let us know whether this is acceptable. Best, Ned

Edmund W. Searby

MecDonald Hopkins LLC | 600 Superior Avenue, E. | Suite 2100 | Cleveland, OH 44114-2653
direct 216.348.5769 | esearbv(@mecdonaldhopkins.com| '

IRS CIRCULAR 230 DISCLOSURE:

To ensure compliance with requirements imposed by the Internal Revenue Service, we inform you that any tax advice contained
in this communication (including any attachments), was not intended or written to be used, and cannot be used, by any taxpayer
for the purpose of (1) avoiding any penalties under the Internal Revenue Code or (2) promoting, marketing or recommending to
another party any transaction matter addressed herein.

THE INFORMATION CONTAINED [N THIS TRANSMISSION IS ATTORNEY PRIVILEGED AND/OR CONFIDENTIAL INFORMATION INTENDED FOR THE USE OF THE
INDIVIDUAL OR ENTITY NAMED-ABOVE, IF THE READER OF THIS MESSAGE iS NOT THE INTENDED RECIPIENT, YOU ARE HEREBY NOTIFIED THAT ANY
DISSEMINATION, DISTRIBUTION OR COPYING OF THIS COMMUNICATION IS STRICTLY PROHIBITED. IF YOU HAVE RECEIVED THIS TRANSMISSION IN ERROR,
PLEASE IMMEDIATELY NOTIFY ME BY TELEPHONE AND PERMANENTLY DELETE THE ORIGINAL AND ANY COPY OF THIS E-MAIL AND DESTROY ANY
PRINTOUT THEREOF. i

4/6/2009 E?(hibit 1 - Exh B Hunt vers fraud service email feb 17 2010.pdf p 3



Parker, Laura

From: Pomfret, Scott :
Sent: Wednesday, March 18, 2009 10:12 AM
To: '‘Searby, Edmund'; Pomfret, Scott
Cc: Huntington, Frank
Subject: FW: Emailing: Summons - jenkins, Locke Complaint as filed, Summons - Locke Capital
Attachments: Summons - jenkins.pdf; Locke Complaint as filed.pdf; Summons - Locke Capital.pdf
PPE N TPOF & | FOE %
Z B
Summons - Locke Complaint as  Summons - Locke

Jenkins.pdf (SLKB) | fled.pdf (.. Capitalpdf (5...

In connection with our agreement regarding service, please find the Complaint and summonses for
your clients attached.

Scott

Exhibit 1 - Exh B Hunt vers fraud service email feb 17 2010.pdf p 4



Leila Jenkins

From: Huntington, Frank [HuntingtonF@SEC.gov]
Sent: Monday, February 22, 2010 9:00 AM

To: Leila Jenkins

Subject: RE: Lir to Leila Jenkins did Feb 16, 2010

Dear Ms. Jenkins — | do not understand what you mean by forwarding the “original” email to you. What | sent you is the
actual email just as it is stored in our correspondence file for the case. There is no “original” version that is different from
what | sent you. Sincerely, Frank Huntington

From: Leila Jenkins [mailto:ljenkins@lockecapital.com]
Sent: Saturday, February 20, 2010 9:49 PM

To: Parker, Laura; Huntington, Frank

Subject: RE: Lir to Leila Jenkins dtd Feb 16, 2010

Dear Ms. Parker and Mr. Huntington,
Thank you for the data provided. As the email you provide a copy of representing the actual service of documents dated
March 18, 2009 1012 am was never received by former counsel Mr. Searby, would you please forward the original email

to me by email as soon as possible?

Many thanks, Leila Jenkins

From: Parker, Laura [mailto: ParkerL@SEC.gov]
Sent: Wednesday, February 17, 2010 12:38 AM
To: Leila Jenkins

Cc: Huntington, Frank

Subject: Lir to Leila Jenkins ditd Feb 16, 2010

<<02.16.10 Ltr Huntington to Leila Jenkins (Enc).pdf>>

9
*
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Leila Jenkins

From: Leila Jenkins

Sent; Tuesday, February 23, 2010 5:18 PM
To: 'Huntington, Frank'

Subject: Ltr to Leila Jenkins dtd Feb 16, 2010

Here is a forward of the original that | just sent to you, regards, Leila

From: Leila Jenkins

Sent: Tuesday, February 23, 2010 5:16 PM

To: 'Huntington, Frank'

Subject: RE: Ltr to Leila Jenkins dtd Feb 16, 2010

| mean the original email as sent from Mr. Pomfret. You sent me a print out of a copy of the email. Since the original
never arrived with Ned Searby, and it seems like the failure message did not get back to Mr. Pomfret, but the original

will be in Mr. Pomfret’s sent files. That’s all.

'l send you this one now. And then | will follow it by forwarding the original to you in a second email. i;hope 'm not
being confusing. '

Regards, Leila

From: Huntington, Frank [mailto:HuntingtonF@SEC.gov]
Sent: Tuesday, February 23, 2010 1:00 AM

To: Leila Jenkins

Subject: RE: Ltr to Leila Jenkins dtd Feb 16, 2010

Dear Ms. Jenkins — | do not understand what you mean by forwarding the “original® email to you. What | sent you is the
actual email just as it is stored in our correspondence file for the case. There is no “original” version that is different from
what | sent you. Sincerely, Frank Huntington

From: Leila Jenkins [mailto:ljenkins@lockecapital.com]
Sent: Saturday, February 20, 2010 9:49 PM

To: Parker, Laura; Huntington, Frank

Subject: RE: Lir to Leila Jenkins dtd Feb 16, 2010

Dear Ms. Parker and Mr. Huntington,
Thank you for the data provided. As the email you provide a copy of representing the actual service of documents dated
March 18, 2009 1012 am was never received by former counsel Mr. Searby, would you please forward the original email

to me by email as soon as possible?

Many thanks, Leila Jenkins &

From: Parker, Laura [mailto:ParkerL@SEC.gov]
Sent: Wednesday, February 17, 2010 12:38 AM
To: Leila Jenkins

Cc: Huntington, Frank

Subject: Lir to Leila Jenkins dtd Feb 16, 2010

1
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<<02.16.10 Ltr Huntington to Leila Jenkins (Enc).pdf>>

2
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Leila Jenkins

From: Sevilla, Naomi [SevillaN@SEC.gov]

Sent: Wednesday, February 24, 2010 11:50 AM

To: Leila Jenkins

Cc: Huntington, Frank

Subject: FW: Emailing: Summons - jenkins, Locke Complaint as filed, Summons - Locke Capital .
Attachments: Summons - jenkins.pdf; Locke Complaint as filed.pdf; Summons - Locke Capital.pdf

<<Summons - jenkins.pdf>> Na <<Locke Complaint as filed.pdf>> om <<Summons - Locke
Capital.pdf>> i J. Sevilla Senior Counsel U.S. Securities & Exchange Commission Boston
Regional Office :
33 Arch Street, 23rd Floor
Boston, Massachusetts 02110-1424
T: (617) 573-8826
F: (617) 573-4590
E: sevillan@sec.gov

----- Original Message-----

From: Pomfret, Scott

Sent: Wednesday, March 18, 2009 10:12 AM

To: 'Searby, Edmund'; Pomfret, Scott

Cc: Huntington, Frank

Subject: FW: Emailing: Summons - jenkins, Locke Complaint as filed, Summons - Locke Capital

Ned:

In connection with our agreement regarding service, please find the Complaint and summonses
for your clients attached.

Scott

1
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Leila Jenkins

From: Sevilla, Naomi [SevillaN@SEC.gov]

Sent: Wednesday, February 24, 2010 5:47 PM

To: Leila Jenkins

Cc: Huntington, Frank

Subject: RE: Emailing: Summons - jenkins, Locke Complaint as filed, Summons - Locke Capital
Ms. Jenkins:

| forwarded the emails to you because it was my understanding that you had asked for them.

The SEC's position on service is that both you and Locke were served with the complaint and summonses through your
counsel back on March 18, 2009, after your counsel agreed to accept service.

Naomi J. Sevilla

Senior Counsel

U.S. Securities & Exchange Commission
Boston Regional Office

33 Arch Street, 23rd Floor

Boston, Massachusetts 02110-1424

T: (617) 573-8826

F: (617) 573-4590

E: sevillan@sec.gov

————— Original Message-----

From: Leila Jenkins [mailto:ljenkins@lockecapital.com]

Sent: Wednesday, February 24, 2010 5:39 PM

To: Sevilla, Naomi

Subject: RE: Emailing: Summons - jenkins, Locke Complaint as filed, Summons - Locke
Capital

Ms. Sevilla - thank you for forwarding the emails.
I am confused about one issue - are you trying to serve me now?

If so, please note that I will not accept your email as good service at this time, and
want to make sure my rejection of email service to me is recorded properly.

Regards, Leila Jenkins

————— Original Message—-----

From: Sevilla, Naomi [mailto:SevillaNE@SEC.gov]

Sent: Thursday, February 25, 2010 3:50 AM

To: Leila Jenkins

Cc: Huntington, Frank

Subject: FW: Emailing: Summons - jenkins, Locke Complaint as filed, Summons - Locke
Capital

<<Summons - jenkins.pdf>> Na <<Locke Complaint as filed. pgf>> om <<Summons - Locke
Capital.pdf>> i J. Sevilla Senior Counsel U.S. Securities & Exchange Commission Boston
Regional Office

33 Arch Street, 23rd Floor

Boston, Massachusetts 02110-1424

T: (617) 573-8826

F:  (617) 573-4530

E: sevillan@sec.gov

1
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----- Original Message-----

From: Pomfret, Scott

Sent: Wednesday, March 18, 2009 10:12 AM

To: 'Searby, Edmund'; Pomfret, Scott .

Cc: Huntington, Frank

Subject: FW: Emalling: Summons - Jjenkins, Locke Complaint as filed, Summons - Locke
Capital

Ned:

In connection with our agreement regarding service, please find the Complaint and
summonses for your clients attached.

Scott

2
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Leila Jenkins

From: Walsh, Kenneth J. [kwalsh@medonaldhopkins.com]
Sent: Wednesday, September 23, 2009 5:10 PM

To: Leila Jenkins

Cc: Searby, Edmund

Subject: SEC vs. Locke Capital Management, Inc. & Leila Jenkins
Attachments: Service e-Mail (3-17-09) (1857166).PDF

Leila,

Thank you for our conversation on this past Friday. This confirms your withdrawal of the Subpoena.

In addition, | attach a copy of Ned's email of March 17, 2009 to Scott Pomfret of the SEC your authority in behalf of
both Locke and yourself personally to have Ned accept service of the Complaint provided that the date of service be
deemed to be April 8, 2009, if acceptable to the SEC. | see no responsive email from Mr. Pomfret agreeing the proposed
date was acceptable to the SEC.

The Complaint was filed March 9, 2009. After search, to my knowledge, we have no communication by letter,
telefax, or email on or after March 9, 2009 from Scott Pomfret, Frank C. Huntington, or anyone from the SEC listed on the
Compilaint delivering a Summons or the Complaint that was sent or delivered to Ned or to me.

We have in the file a totally clean copy of the Complaint without any stamps or evidence of filing.

We also have a copy of the 22 page Complaint with the stamp " CV 09 100 " on page 1 and the copy of the 2 page
signed Case Designation Sheet "March 9, 2009 s/ Frank C. Huntington" as appears to be from the pleadings filed March
9, 2009 available on the US District Court's website.

We also have a copy of SEC Litigation Release 20936 dated March 9, 2009 and the 22 page stamped Complaint
which is cross-referenced with the Litigation Release with the multiple stamps as appears on the SEC website at

WWW.sec.qov.

We do not have a Summons or a time-stamped Complaint from the SEC or counsel for the SEC
We did not receive the Returns of Summons filed at Docket Entries #2 & #3 on the Court's website.

| trust that this provides you the information requested. Thank you, Ken Walsh
<<Service e-Mail (3-17-09) (1857166).PDF>>

Kenneth J. Walsh, Esq.
Direct: 216.348.5736 | Fax: 216.348.5474

kwalsh@mcdonaldhopkins.com

600 Superior Avenue, East, Suite 2100, Cleveland, Ohio 44114-2653
Chicago | Cleveland | Columbus | Detroit | West Paim Beach

www.mcdonaldhopkins.com

1
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IRS CIRCULAR 230 DISCLOSURE:

To ensure compliance with requirements imposed by the Internal Revenue Service, we inform you that any tax advice
contained in this communication (including any attachments), was not intended or written to be used, and cannot be used,
by any taxpayer for the purpose of (1) avoiding any penalties under the Internal Revenue Code or (2) promoting,
marketing or recommending to another party any transaction matter addressed herein.

THE INFORMATION CONTAINED [N THIS TRANSMISSION IS ATTORNEY PRIVILEGED AND/OR CONFIDENTIAL INFORMATION INTENDED FOR THE USE
OF THE INDIVIDUAL OR ENTITY NAMED ABOVE. IF THE READER OF THIS MESSAGE IS NOT THE INTENDED RECIPIENT, YOU ARE HEREBY NOTIFIED
THAT ANY DISSEMINATION, DISTRIBUTION OR COPYING OF THIS COMMUNICATION IS STRICTLY PROHIBITED. IF YOU HAVE RECEIVED THIS
TRANSMISSION IN ERROR, PLEASE IMMEDIATELY NOTIFY ME BY TELEPHONE AND PERMANENTLY DELETE THE ORIGINAL AND ANY COPY OF THIS
E-MAIL AND DESTROY ANY PRINTOUT THEREOF.

A

2
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Searby, Edmund

From: Searby, Edmund

Sent: Tuesday, March 17, 2009 11:01 AM
To: ‘Pomfret, Scott'

Cc: Jackowski, Mark

Subject: Service

Attachments: Searby, Edmund.vcf

Scott, following up on our telephone call, Locke Capital Management and Miss. Jenkins will authorize us to accept
service of the Complaint on their behalf provided that we agree that service of the Complaint will be deemed
effective as of April 8, 2009. Please let us know whether this is acceptable. Best, Ned

Edmund W. Searby

McDonald Hopkins LLC | 600 Superior Avenue, E. | Suite 2100 | Cleveland, OH 44114-2653
direct 216.348.5769 | esearby@mcdonaldhopkins.com

Exhibit 1 - Exh B Hunt vers fraud service email feb 17 2010.pdf p 13
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Case 1:09-cv-00100-S-DLM  Document 8-2  Filed 05/14/2009 Page 1 of 4

UNITED STATES DISTRICT COURT

DISTRICT OF RHODE ISLAND
)
SECURITIES AND EXCHANGE COMMISSION, )
)
Plaintiff, )
) .
v. )} Case No. 1:09-CV-100-S-DLM
)
LOCKE CAPITAL MANAGEMENT, INC. and )  JUDGE WILLIAM E. SMITH
LEILA C. JENKINS, )
)
Defendant. )
)

DECLARATION OF SCOTT POMFRET, ESQ.
IN OPPOSITION TO

DEFENDANTS’ MOTION CONCERNING PREMATURE DISCOVERY

Scott Pomfret, Esq. hereby declares, pursuant to 28 U.S.C. §1746, that tf;e:followmg is
true and correct:

1. I am an attorney and a member in good standing of the bar of tﬁe Commonwealth
of Massachusetts. I am a Branch Chief in the Boston Regional Office of plamtlff Sécurities and
Exchange Commission (“the Commission™). I was the principal supervisor for the investigation
by the Commission staff which preceded the filing of this enforcement action, and I have
remained actively involved in supervising the staff who are handling the litigation. I make this
declaration based upon my personal knowledge and in opposition to the defendants’ motion
concemning premature discovery.

2. The defendants assert that the Commission “has iSsued at least one third party ‘

discovery subpoena” after the Complaint was filed. That is not true. The Commission has not
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Case 1:09-cv-00100-S-DLM  Document 8-2  Filed 05/14/2009 Page 2 of 4

issued any subpoenas after the Complaint was filed. Indeed, the Commission has returned all
documents which it received from third parties after the Complaint was filed in response to
investigative subpoenas that had been issued before the Complaint was filed. Commission staff
neither reviewed nor made copies of the documents and, in most cases, returned them within
twenty-four hours of receipt.

3. Attomey Edmund W. Searby, Esq., of the firm of McDonald Hopkins LLC in
Cleveland represented Leila C. Jenkins and Locke Capital Management, Inc. (“LCM”) during the
final months of the Commission’s investigation. On March 4, 2009, I read the Complaint in this
case to attorney Searby over the phone and specifically informed him that the case would be filed
in Rhode Island. On March 5, I asked attorney Searby whether he was authorized by Jenkins and
LCM to accept service on their behalf. Later that day, a member of attorney Searby’s firm
informed me by email that Jenkins and LCM had not authorized them to accept service. After
the Complain’é was filed on March 9, I again asked attorney Searby \’Nhether‘he would accept
service of the Complaint on behalf of both defendants. Later that day, he responded in writing
that he was still not authorized to accept service on behalf of Jenk?éé and LCM. On March 17,
however, aﬁer I had made another inquiry, attorney Searby sent mean eniail ’stating that “Locke
Capital Management and Miss. [sic] Jenkins will authorize usv to aééept service of the Complaint
on their behalf provided that we agree that service of the Complaint wﬁl be deemed effective as
of A.pril 8,2009.” On March 18, I sent a reply email agreeing to tﬁe condition. [A printed copy
of attorney Searby’s March 17 email with my March 18 reply is attached hereto as Exhibit A.]
Later on March 18, I served the Complaint and Summons on attorney Se&fby by email. Atno

time during my communications with attorney Searby or any member of his firm did I ever ask if
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Case 1:09-cv-00100-S-DLM  Document 8-2  Filed 05/14/2009 Page 3 of 4

Jenkins and/or LCM would waive service of process under Rule 4(d) of the Federal Rules of
Civil Procedure. Neither the concept of waiver of service nor Rule 4(d) itself was ever
mentioned in any communication with attorney Searby or anyone at his firm until late April
2009, when a member of Searby’s firm took the position — contrary to attorney Searby’s
March 17 email quoted above — that the defendants had not accepted service of the Complaint.

Executed under the pains and penalties of perjury this 14™ day of May, 2009 at Boston,
Massachusetts.

"\(l\

Scott Pomfret, Esq. \/
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Case 1:09-cv-00100-S-DLM  Docume tSé \g:

if

Pomfret, Scott

From: Pomfret, Scott

Sent: Wednesday, March 18, 2009 10:10 AM

To: ‘Searby, Edmund' ' ‘

Ce: *Jackowski, Mark’; Huntington, Frank; Pomfret, Scott
Subject: RE: Service '

Ned:

| appreciate your clients’ willingness to authorize you to accept service provided that we agree service of the
Complaint and Summons will be deemed effective April 8, 2009. The staff agrees to this condition.

Accordingly and in furtherance of this agreement, by separate email, | will forward the Complaint and summons to
you shortly.

Scott

From: Searby, Edmund [mailto:esearby@mcdonaldhopkins.com]
Sent: Tuesday, March 17, 2009 11:01 AM

To: Pomfret, Scolt

Ce: Jackowski, Mark

Subject: Service

Scott, following up on our telephone call, Locke Capital Management and Miss. Jenkins will authorize us to accept
service of the Complaint on their behalf provided that we agree that service of the Complaint will be deemed
effective as of April 8, 2009. Please let us know whether this is acceptable. Best, Ned

Edmund W. Searby
MeDonald Hopkins LLC | 600 Superior Avenue, E. | Suite 2100 | Cleveland, OH 44114-2653
direct 216.348.5769 | esearby@medonaldhopkins.com|

IRS CIRCULAR 230 DISCLOSURE:

To ensure compliance with requirements imposed by the Internal Revenue Service, we inform you that any tax
advice contained in this communication (including any attachments), was not intended or written to be used, and
cannot be used, by any taxpayer for the purpose of (1) avoiding any penalties under the Internal Revenue Code
or (2) promoting, marketing or recommending to another party any transaction matter addressed herein.

THE INFORMATION CONTAINED IN THIS TRANSMISSION IS ATTORNEY PRIVILEGED AND/OR CONFIDENTIAL INFORMATION INTENDED
FOR THE USE OF THE INDIVIDUAL OR ENTITY NAMED ABOVE. IF THE READER OF THIS MESSAGE IS NOT THE INTENDED RECIPIENT, YOU
ARE HEREBY NOTIFIED THAT ANY DISSEMINATION, DISTRIBUTION OR COPYING OF THIS COMMUNICATION IS STRICTLY PROHIBITED. IF
YOU HAVE RECEIVED THIS TRANSMISSION IN ERROR, PLEASE IMMEDIATELY NOTIFY ME BY TELEPHONE AND PERMANENTLY DELETE
THE ORIGINAL AND ANY COPY OF THIS E-MAIL AND DESTROY ANY PRINTOUT THEREOF.
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Case 1:09-cv-00100-S-DLM Document 14-1  Filed 07/24/09 Page 1 of 2

UNITED STATES DISTRICT COURT

DISTRICT OF RHODE ISLAND

)
SECURITIES AND EXCHANGE COMMISSION, )
)
Plaintiff, )

) .

v. ) Case No. 1:09-CV-100-S-DLM

: )

LOCKE CAPITAL MANAGEMENT, INC. and ) JUDGE WILLIAM E. SMITH

LEILA C. JENKINS, ) MAGISTRATE DAVID L. MARTIN

)
Defendant. )
)

DECLARATION OF NAOMI SEVILLA, ESQ.
IN OPPOSITION TO
DEFENDANTS’ MOTION TO DISMISS

Naomi Sevilla, Esq. hereby declares, pursuant to 28 U.S.C. §1746, that the following is
true and correct: |

1. I am an attorney and a member in good standing of the bar of the Commonwealth
of Massachusetts. I am a Senior Enforcement Attorney in the Boston Regional Office of plaintiff
Securities and Exchange Commission (“the Commission™). [ was actively involved in the
investigation by. the Commission staff that preceded the filing of this enforcement action, and I
am now one of the attorneys handling the litigation. I make this declaration based ‘upo'n my
personal knowledge and in opposition to the defendants’ motion to dismiss.

2. To my knowledge based upon a review of the Commission’s records and
communications with other members of the Commission staff, thsé Commission has not sent a

copy of the Complaint to any bank or financial institution.
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Case 1:09-cv-00100-S-DLM Document 14-1 Filed 07/24/09 Page 2 of 2

3. During the Commission’s investigation, the defendants’ then-counsel (Dechert
'LLP in Washington, DC) arranged for the production to the Commission of copies of certain
materials in electronic format. Sometime later, the defendants’ successor counsel (McDonald
Hopkins LLC in Cleveland, Ohio) asserted that the production may have included privileged
communications. The Commission staff stated that, if McDonald Hopkins could identify specific
privileged communications, the Commission staff would remove them from its database and not
review them. McDonald Hopkins later identified certain specific privileged communications,
and the Commission’s computer specialists deleted those communications from the electronic
database. In the interim, the Commission staff took various precautionary measures to avoid
reviewing any potentially privileged material (including conducting searches for any known

attorney names and segregating those communications so they would not be reviewed).

Executed under the pains and penalties of perjury this 22™ day of July, 2009 at Boston,

- Massachusetts.
/L S timnmm Q\;\; \/*1,/ [Z@l\

Naomi Sevilla, Esq.

oy
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STATE OF OHIO )
) SS. AFFIDAVIT

COUNTY OF CUYAHOGA y  TTTTT/mT

KENNETH J. WALSH, being first duly swom according to law, deposes and states as
follows:

1. I am an attorney at law licensed to practice in the State of Ohio and a registered
member of the Bar of the State of Ohio in good standing.

2. During relevant times hereto, 1 have practiced as a lawyer at McDonald Hopkins
LLC, its offices at 600 Superior Avenue, East, Suite 2100, Cleveland, Ohio 44114 (*“McDonald
Hopkins™).

3. During the relevant times hereto from on or about January 26, 2009 until May 4,
2009, McDonald Hopkins represented Locke Capital Management Co. (“Locke”) and Leila
Jenkins, owner and President of Locke, in such capacity and personally (*‘Leila Jenkins™).

4, During the relevant period of time, | worked with Edmund Searby, an attorney at
McDonald Hopkins, in representing Locke and Leila Jenkins, together with other attorneys,
paralegals, and staff personnel.

5. I have personal knowledge of the scope of a certain investigation initiated by the
Securitics And Exchange Commission (“SEC”) as B-02423 involving both Locke and Leila

Jenkins which was coordinated for the SEC by Scott Pomfretf’u’gEs,q. and Naomi Sevilla, Esq. of

Page 1 of 4
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the SEC Division of Enforcement at Boston Regional Office, 33 Arch Street, 231 Floor, Boston,
MA 02110-1424

6. I have personal knowledge of the efforts of Locke and Leila Jenkins by and
through the representation by McDonald Hopkins to respond to the Subpoenas Duces Tecum
issued by the SEC to Locke and Leila Jenkins under its B-02423 matter:

7. At the direction of Locke and Leila Jenkins, McDonald Hopkins coordinated
with the SEC by and through Mr. Pomfret and Ms. Sevilla and with Ms. Carrie Holt, IT
Specialist — Litigation Support of SEC at 100 F. St. NE, Mail Stop 6553, Washington, DC 20549
and did produce responsive documents to the referenced Subpoenas in the format required by the
SEC together with Privilege Logs and Reserved Logs.

8. Multiple productions in five (5) Phases were required because the documents of
Locke and Leila Jenkins as subpoenas were in multiple original forms and obtained from
multiple original sources.

9. In addition, I have personal knowledge that the SEC also received or should have

received documents responsive to the referenced Subpoenas directly from:

a. its own efforts at the home of Leila Jenkins;
b. its own copy efforts through prior counsel at the Dechert LP law
firm;
C. its own efforts though prior counsel, Edward Horahan; and
d. its own efforts through Global Digital Forensics of New York,
New York.
10. In the course of the responsive efforts of Locke gnd Leila Jenkins coordinated by

McDonald Hopkins, I personally confirmed the production of documents by letters to the SEC in

Page 2 of 4 ,
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care of Mr. Pomfret, Ms. Sevilla, and Ms. Holt by multiple e-mail messages and letters. Exhibit
“A” attached hereto and Bates-marked Nos. LJ-A-000001 to 000021 are true and genuine copies
of the e-mails and letters described herein by which the documents and logs were transmitted by
McDonald Hopkins to the SEC.

11. I have personal knowledge of the fact that the Complaint that Locke.and Leila
Jenkins worked from at the inception of the lawsuit captioned Securities And Exchange
Commission vs. Locke Capital Management, Inc. and Leila C. Jenkins, Case No. 1:09-CV-
00100-8-DLM in the United States District Court for the District of Rhode Island was obtained
solely via the internet from the ECF filing system maintained by the District Court.

12 To the best of my personal knowledge, Locke and Leila Jenkins did not receive
the Complaint and the Summons in Case No. 1:09-CV-00100-8-DLM by e-mail, telefax,
certified mail, regular mail, hand delivery, or any other form of communication directed to
McDonald Hopkins, Mr. Scarby, or myself from the SEC, including Mr. Pomfret and Ms.
Sevilla, at any time after its filing on or after March 9, 2009.

13. McDonald Hopkins did not after March 9, 2009 receive a time-stamped and case
number marked Complaint and Summons from any attorney for the SEC listed on the Complaint
on file with the Clerk of Courts.

14. McDonald Hopkins did not after March 9, 2009 receive or authorize the Return
of Summons filed at Docket Entries #2 and #3 on the Court’s Docket.

15. The SEC did not stipulate or agree to an Answer date but unilaterally set a date of
May 12, 2009 by which it would not seek a default. Exhibit “B” attached hereto and Bates-

marked Nos. LJ-B-000001 to 000007 are true and genuine copf"iés:of the e-mails described herein

Page 3 of 4
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which described McDonald Hopkins" communication with the SEC and its counsel relating to
the alleged service of the Complaint and Summons in Case No. 1:09-CV-00100-8-DLM,

16. By providing this Affidavit for use by Locke and/or Leila Jenkins, McDonald
Hopkins has not asked for or accepted any benefit or remuneration from either and has not
resumed or re-entered into a new attorney-client relationship or provided any legal advice; nor

has Locke or Leila Jenkins waived the work product or attorney client privilege.

Dated: July 9 2010 7{ — V/%u@—A

KENNETH J. WALSH (Ohio Reg. 0018712)
McDonald Hopkins LLC

600 Superior Avenue, East

Suite 2100

Cleveland, OH 44114

e-Mail: kwalsh@mcdonaldhopkins.com

VERIFICATION

SWORN TO BEFORE ME and subscribed in jfiylqresence before a Notary Public
licensed in the State of Ohio, County/of_ uyahoga, this day of July, 2010.

'/ U

/\
NOTARY PUBLIC

PATRICIA A, EICHLER

RECORDED IN LORAIN COUNTY
MY COMMISSION EXPIRES OCTOBER 18, 2014
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Walsh, Kenneth J.

From: Walsh, Kenneth J.

Sent: Friday, February 20. 2009 10:36 AM

To: ‘SevillaN@SEC.GOV'

Cc: ‘PomiretS@SEC.GOV'; Searby, Edmund: Rezek, Kathy

Subject: Locke Capital Management, Inc. B-02423 - Production

Attachments: Walsh, Kenneth J..vcf; LTR - CARRIE HOLT (1675858).pdf; Summary of Number of Records and Images sent to SEC

(1675392).paf

Naomi:

As a follow-up to our discussions, after coordination between my Firm's IT person, Ms .Kathy Rezek and Ms.
Carrie Holt of the SEC , yesterday we sent out by Federal Express a production of documents. A copy of my transmittal is
attached. The production was sent to Ms. Holl at her request since we had to use a vendor to convert the documents
loaded originally in Summation into Concordance to comport with the SEC Data Delivery Standards. Ms. Holt represented
that she would handle the receipt of the production and the loading for your purposes.

Ms. Holt received the CD early this AM, Friday February 18, 2009 as promised. Confirmation of receipt has been
received here by Federal Express tracker. The produced documents are marked by Bates numbering as LCM 00001 and
so on. A summary was included with the CD.

This production includes copies of the so-called Dechert boxes (5 of 7) that had been previously shipped from
Rhode Island to Dechert in Washington DC for copying, less those documents within the 5 boxes that we have reserved
for review based upon searchable terms regarding privilege, confidentiality, or immateriality. The 2 remaining boxes had
been shipped to the custody of Dechert for preservation. You have authorized us to take possession of all the 7 so-called
Dechert boxes from Dechert and | will now arrange to have them transported from Washington DC to our Firm's custody
and control at our offices. | will advise you when this has been accomplished.

If you have any questions at any time, please let me know. Thank you, Ken Walsh

Kenneth J. Waish, Esq.
McDonald Hopkins LLC | ©30 Sopenor Avenug B Sute 2100 | Clevedand O 0101722883
direct 216 348 5736 { fax 218 545 5474 1 mailto kwalsh@mecdonaldhopkins.com | hitp://www.mcdonaldhopkins.com

THE INFORMATION CONTAINED IN THIS TRANSMISSION IS ATTORNEY PRIVILEGED AND/OR CONFIDENTIAL INFORMATION INTENDED
FOR THE USE OF THE INDIVIDUAL OR ENTITY NAMED ABOVE. IF THE READER OF THIS MESSAGE 1S NOT THE INTENDED RECIPIENT,
YOU ARE HEREBY NOTIFIED THAT ANY DISSEMINATION, DISTRIBUTION OR COPYING OF THIS COMMUNICATION 1S STRICTLY
PROHIBITED. IF YOU HAVE RECEIVED THIS TRANSMISSION IN ERROR, PLEASE IMMEDIATELY NOTIFY ME BY TELEPHONE AND
PERMANENTLY DELETE THE ORIGINAL AND ANY COPY OF THIS E-MAIL AND DESTROY ANY PRINTOUT THEREOF.

;

S e
Walsh, Kenneth _TR - CARRIE HOLT
J..vef (552 B) (1675958).pd...

AL
~ieds

Summary of
umber of Records a.

L.J-A-000001
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McDonald :
HOp klnS LLC ‘ 600 Superior Avenue, East

Attorneys at Law Suite 2100
Clevelond, Ohio 44114

Direct Dial: 216.348.5769 P 216.348.5400
E-mail: esearby@mcdonaldhepkins.com P 216.348.5474

February 24, 2009

Via Electronic Mail
Confirmation by First Class U.S. Mail

Scott D. Pomfret, Esq.

Branch Chief

U. S, SECURITIES AND EXCHANGE COMMISSION
Boston Regional Office

33 Arch Street, 23" Floor

Boston, MA 02110-1424

Re: In the Matter of Locke Capital Management, Inc. (Your Ref. No. B-02423)
Dear Scott:
This letter is to follow up on our discussion today and your letter of February 19, 2009.

Locke is willing to provide a privilege log identifying the documents that it contends are
privileged, but we need the SEC’s assurance that we will be given reasonable time to do so.

To date, the SEC has not been willing to stop its review. For this reason, we were
surprised by Mr. Healey's statement after the fact faulting us -for not providing a privilege log.
By the time, we — current counsel for Locke and Ms. Jenkins — learmned from you that the
electronic mail contained what appeared to be a significant number of privileged documents, the
preparation of a privilege log would have only been of utility if the SEC agreed to stop the
review long enough to allow us to produce such a log and, furthermore, agreed to use such a log
as the basis to return facially privileged material. We did not understand the SEC to agree as to
either issue.

Accordingly, in light of your recent request for a privilege log, we ask will the SEC pause
in reviewing the imaged computers to allow us time to produce a log? If so, will the SEC allow
us until Friday, March 6, 2009, to get it done? Finally, will the SEC commit to using the
privilege log as the basis for identifying and returning to us documents that from the log appear
to be privileged?

{1680823:} Chicago | Clevelond | Columbus | Delroit | WaestPolm Beach
www.mecdonaldhopkins.com LJ-A-000002
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Scott D. Pomfret, Esq. February 24, 2009
Page 2

We respectfully request written assurance on those issues to know that the provision of a
log will serve a beneficial purpose and that the request is not simply pretextual.

incergly

Edmund W. Searb
EWS:nlw

cc: Martin F. Healey, Esq.
Mark V. Jackowski, Esq.
Kenneth J. Walsh, Esq.

McDonald .
(1680823:} e Hopklns e

Artorneys at Law

LJ-A-000003
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UNITED STATES

SECURITIES AND EXCHANGE COMMISSION
Boston Reglonal Office
33 Arch 8t., 23vd Floor
Bogston, MA 02110-1424
Telecopiar: (617) 5734590

DIVISION OF ENFORCEMENT Scout D. Pomfret
Branch Chis{
(617) 573-8981

February 25, 2009

Via Facsimile (216-348-5474)

Edmund W, Searby
McDonald Hopkins LLC
600 Superior Avenue, East
Suite 2100

Cleveland OH 44114

Re: [n_the Matter of Locke Capital Management, Inc. (B-02423)

Dear Ned:

This letter responds to your letter of February 24, 2009. First, to clarify, at no
time has the staff refused to return to you the documents you identified in a privilege log.
Indeed, the staff’s purpose in requesting the log is to evaluate your claims of privilege
and to return such documents to you.

You also assert that you have not been given time to produce such a privilege
log. As you know, on January 15, 2009, then-counsel for Locke sent a letter to the staff
making clear it was aware of potentially privileged materials being produced, yet to date
no privilege log has been forthcoming. We believe you and your predecessor counsel
had sufficicnt time to prepare a log, and we continue to await its production.

With respect to review of the email productions, the staff has repeatedly assured
you that it has 1aken adequate precautions to prevent review of material for which Locke.
may claim privilege, while at the same time permitting the staff to fulfill its obligations to
conduct timely investigations. You have not identified any specific issue with the
precautions taken, nor suggested any additional precautions you would like to see in
place (other than in effect asking the staff to postpone its investigation).

Lastly, nearly two months after the production of certain electronic data retrieved
from certain employees® hard drives and from a server known as the “I-drive”
(collectively, the “Images™) on January 2-3 by a vendor hired by predecessor counsel for
Locke, I sent you my February 19 letter. Those two months afforded you (and

WivvLsuva

LJ-A-000004
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predecessor counsel) ample time to review the Images and prepare a privilege log. We
reject your suggestion that the staff’s request may be “pretextual” in light of the two
months that have elapsed since production. Indeed, my February 19 letter in good faith
provided you yet another opportunity to identify privileged documents so they could be
safeguarded before the staff commenced review of the vast majority of the documents
contained in the Images. (As I noted on our February 24 phone call, the staff has already
reviewed approximately 25 documents from the Images; these 25 documents are clearly
not privileged, No other review of documents contained in the Images has occurred. )

Nonetheless, as a gesture of continuing good faith, the staff will agree to wait
unti! Friday, March 6, 2009, for a privilege log concerning the Images. [ urge you to
focus your resources on the Jenkins and Webster laptop hard drives, to which the Staff
will turn its attention first after March 6, 2009. In the event we do not recgive a privilege

“log by March 6, 2009, the staff may commence substantive review of documents from the
Jenkins and Webster hard drives as early as March 7, 2009, taking as always reasonable
precautions to avoid review of documents with respect to which we believe Locke may
assert privilege.

Please understand, however, that —~ as we have discussed — the Commission may
take other action (not review of the documents contained in the Images) earlier than
March 6, including without limitation filing a civil action and/or instituting administrative
proceedings as it deems fit,

Sincerely,
S D }
Scott D. Pomfret Q

Branch Chief

LJ-A-000005
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Walsh, Kenneth J.

From: Walsh, Kenneth J.

Sent: Friday, March 08, 2009 7:58 PM

To: 'Pomiret, Scoft'

Cc: ‘SevillaN@SEC.GOV', ‘HealeyM@SEC.GOV'; Searby, Edmund; Jackowski, Mark

Subject: Locke Capital Management B-02423

Attachments: Waish, Kenneth J..vcf; Pomfret 3-6-09 (1691420).PDF, Privilege log - phase 1 (1631035).pdf. Privilege log - Phase 2

(1681078).pdf; Privilege log - Phase 3 (1691413).pdf; Non Privilege Phase 1 (2nd production) (1631077).pdf, Non Privilege
log - Phase 3 (1691414).pdf; LCM Resp. 3-6-09 (1691418).PDF

Scott:

Please see the attached self-explanatory letter along with attachments submitted in behalf of Locke Capital
Management, Inc.:

1. Three privilege logs (1631035, 1691078; & 1691413);
2. Two supplemental production logs (1681077 & 1691414); and
3. One partial response {o the duces tecum to Locke Capital Management, Inc. {1691418).

Should you have any difficulty with these attachments, please contact me. The supplemental documents
referenced in the logs above are being converted into Concordance to meet the SEC's Data Delivery Standards and will be
timely forthcoming. As referenced in the letter, we have additional phases to complete privilege logs regarding company
email and company computers. | will keep you further advised.

Thank you, Ken Walsh

Kenneth J. Walsh, Esq.

McDonald Hopkins LLC | 600 Superior Avenue, E. | Suite 2100 | Cleveland. OH 44114-2653

direct 216.348. 5”36 | fax 216 348.5474 | mailto:kwalsh@mcdonaldhopkins.com | http://iwww.mcdonaldhopkins.com
THE INFORMATION CONTAINED IN THIS TRANSMISSION 1S ATTORNEY PRIVILEGED AND/OR CONFIDENTIAL INFORMATION INTENDED
FOR THE USE OF THE INDIVIDUAL OR ENTITY NAMED ABOVE. IF THE READER OF THIS MESSAGE 1S NOT THE INTENDED RECIPIENT,
YOU ARE HEREBY NOTIFIED THAT ANY DISSEMINATION, DISTRIBUTION OR COPYING OF THIS COMMUNICATION 1S STRICTLY
PROHIBITED,. IF YOU HAVE RECEIVED THIS TRANSMISSION IN ERROR, PLEASE IMMEDIATELY NOTIFY ME BY TELEPHONE AND
PERMANENTLY DELETE THE ORIGINAL AND ANY COPY OF THIS E-MAIL AND DESTROY ANY PRINTOUT THEREOF.

D B PR P PR

Walsh, Kenneth.  Pomfret 3-6-09 rivilege log - phase’rivilege log - Phase’rivilege log - PhaseNon Privilege Phase Non Privilege log -
J.vef (552 B)  (1691420).PDF (... 1 (16910... 2 (16910... 3 (16914... 1 (2nd pro... Phase 3 (1...

W

LCM Resp. 3-6-09
(1691419).POF...
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McDonald :
Hopkl NS uc : 600 Superior Avenue, Fast

Attorneys ot Law Suite 2100
Cleveland, Chic 44114

Direct Dial: 216.348.5736 P 216.348.5400
E-mail: kwalsh@mecdonaldhopkins.com F 216.348.5474

March 6, 2009

Via E-Mail and Regular U.S. Mail

Scott D. Pomfret, Esq.

Branch Chief

U. S. SECURITIES AND EXCHANGE COMMISSION
Boston Regional Office

33 Arch Street, 23 Floor

Boston, MA 02110-1424

Re: In the Matter of Locke Capital Management, Inc. (Your Ref. No. B-02423)
Dear Scott:

This follows your letter of February 25, 2009 and is intended to update you on our good
faith, diligent efforts to produce to the Commission responsive documents and to identify and
provide a privilege log or logs. We are producing certain privilege logs as referred to herein.

Your letter of February 25, 2009 set an apparent “deadline” of March 6, 2009 for our side
to provide a privilege log at least as to that “certain clectronic data retrieved from certain
employees’ hard drives and from a server known as the “I-Drive” (collectively, the “Images™) on
January 2-3 by a vendor hired by predecessor counsel for Locke.”

Of course, we have not had possession of these Images and, to update you, we have been
working closely with the President of the vendor (Mr. Joe Caruso of Global Digital Forensics) to
extract the data and host it or send it. We do not yet have possession or control of the Images as
of this date, but expect to have such by next week. We will need to work with the data and
expect to require a week. As to the Images, Locke therefore seeks a further extension for
submission of a privilege log until March 18, 2009.

As to other data, as you know, the Commission obtained our client’s e-mail through
vendor LiveOffice Corp. We obtained the e-mail data from LiveOffice with a receipt date of
March 4, 2009. We are presently processing the data and expect to be able to submit a privilege
log as to this data by March 13, 2009.

Chicago | Cleveland | Columbus | Detroit | West Palm Beach
{1691181:)

SACLIENTS\3294110000 111691 181.DOC www.mcdonaldhopkins. com
’ ) LJ-A-000007
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Scott D. Pomfret, Esq. March 6, 2009
Page 2

Also, we have received other data from our client’s prior counsel, Edward Horahan, Esq.
that had previously been submitted to the Commission. We are submitting currently two (2)
privilege logs as to this data (see “Locke CM Phases 2 & 3").

In addition, we previously provided the Commission on February 20, 2009 certain data
from the documents that the Commission was involved in selecting and that had been shipped to
our client’s prior counsel at Dechert LP. We are submitting currently a privilege log and a
supplemental production of this data. (see “Locke CM Phase 1” and “LCM Supplemental
Production Phase 1)

For your update, we now have obtained possession and custody of the seven (7) boxes
previously selected by the Commission for copying or preservation that had been shipped to
Dechert LP.

Furthermore, as to Locke, we are submitting currently a listing of various accounts
sought pursuant to subpoena duces tecum to Locke. (see “LCM Duces Tecum Response Partial
3/6/2009™)

Certain of the information being produced is being produced together with this letter via
e-mail. We are also attaching to this e-mail a log of the supplement production. The
supplemental document production of actual documents (“LCM Supplemental Production Phase
1) is being converted to Concordance and will be produced in the next several days to Ms.
Carrie Holt, as before.

Should you have any questions, please contact me. Thank you.

Very truly yours,
T Wit
— 1 \/

Kenneth J. Walsh
KIW:rrk
Encl.

cc: Naomi Sevilla, Senior Counsel
Martin F. Healey, Esq.
Mark V. Jackowski, Esq.
Edmund W. Searby, Esq.

9

=

{16911813)
SACLIENTS\32941\0000 1\ 691 181.DOC
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Walsh, Kenneth J.

From: Waish, Kenneth J.

Sent: Wednesday, March 11, 2009 5:52 PM

To: 'Pomfret, Scott'

Ce: 'SevillaN@SEC.GOV'; Searby, Edmund

Subject: Locke Capital Management, Inc. B-02423

Attachments: Walsh, Kanneth J..vef; LTR - CARRIE HOLT SEC Production 2 (1694 144).pdf
Scott:

As a follow-up to my letter of March 6, 2009, | want to confirm that we have sent overnight to Ms. Carrie Holt, IT
Specialist at the SEC in Washington, DC two (2) DVDs with production for loading in Concordance per the SEC's Data
Delivery Standards. The attached letter identifies the privilege log and the production Jog following from that previously
identified in our March 6, 2009 letter.

| also want to confirm our conversation of yesterday to the effect that the SEC has identified and prioritized for us
the Jenkins and Webster laptops from the images previously made and provided by Global Digital Forensics. We are
obtaining the same data from Global Digital Forensics. You also indicated that you will not review the Images until after
March 18, 2009 and then only these two laptops. | will keep you advised as we diligently work this project.

I'd like to confirm that we continue to work on all of our client's privilege logs including the LiveOffice emails and
the Images from the computers and laptops of Locke Capital Management and want to again confirm that the SEC will
continue to refrain from further searches into what may contain privileged material in your possession until March 19, 2009
or as further extended.

Thank you, Ken Walsh

Kenneth J. Walsh, Esqg. .
McDonald Hopkins LLC | 600 Superior Avenie. £ Suite 2100 | Cleveland OH 44114-2653

diract 2716 348 5738 1 fax 2716 348 5474 mailto:kwalsh@mcdonaldhopkins.com | http://www.mcdonaldhopkins.com

THE INFORMATION CONTAINED IN THIS TRANSMISSION [S ATTORNEY PRIVILEGED AND/OR CONFIDENTIAL INFORMATION INTENDED
FOR THE USE OF THE INDIVIDUAL OR ENTITY NAMED ABOVE. [F THE READER OF THIS MESSAGE 1S NOT THE INTENDED RECIPIENT,
YOU ARE HEREBY NOTIFIED THAT ANY DISSEMINATION, DISTRIBUTION OR COPYING OF THIS COMMUNICATION IS STRICTLY
PROHIBITED. iF YOU HAVE RECEIVED THIS TRANSMISSION IN ERROR, PLEASE IMMEDIATELY NOTIFY ME BY TELEPHONE AND
PERMANENTLY DELETE THE ORIGINAL AND ANY COPY OF THIS E-MAIL AND DESTROY ANY PRINTQUT THEREQF.

Walsh, Kenneth TR - CARRIE HOLT
J.vcf (552 B) SEC Producti...

i
% ?¢
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Dircet Dial: 216.348.5736
E-mail: kwalshfwimcdenaldhopkins.com

March 11, 2009

Via FedEx Overnight Mail
Tracking No.: 7974 0781 0560

Ms. Carrie L. Holt

IT Specialist — Litigation Support
SEC

100 F. St. NE

Mail Stop 6553

Washington, DC 20549

Re:  Locke Capital Management, Inc.
B-0202423

Dear Ms. Holt:

Enclosed please find two DVDs containing privilege log and production log,

... document images and OCR, Condordance load file, Opticon Cross-Reference file.

We will be sending you a test sample of the e-mail data later this week.
Please let me know if you have any questions. Thank you for your cooperation.

Very truly yours,

Kenneth J. Walsh

KIW:rrk
Encl.

cc: Kathy Rezek, Trainer/Applications Support

11694144:}
CADOCUME~DKWalsh\LOCALS~\TempiM\workshare\mwtemp4298\ws36.tmp L TR - CARRIE HOLT SEC Production 2
(1694144).DOC

LJ-A-000010

Exhibit 2 - 9 10 11 Exhs Walsh Affidavit of KIW (2241897).pdf p 14




McDonald :
HOpkl NSuc ' 600 Superior Avenue, East

Attorneys at Law . Suite 2100
Cleveland, Ohio 44114

Direct Dial: 216.348.5736 P 216.348.5400
E-mail: kwalsh@mcdonaldhopkins com ¢ 216.348.5474

March 13, 2009

Via E-Mail and Regular U.S. Mail

Scott D, Pomfret, Esq.

Branch Chief

U. S. SECURITIES AND EXCHANGE COMMISSION
Boston Regional Office

33 Arch Street, 23 Floor

Boston, MA 02110-1424

Re: In the Matter of Locke Capital Management, Inc. (Your Ref. No. B-02423)
Dear Scott:

As a follow-up to our conversation this moming and my prior letter of March 6, 2009, 1
want to update you:

First, we sent yesterday by overnight delivery a test sample of our Phase 3 data to Ms,
Carrie Holt, IT Manager in Washington at her suggestion pursuant to our contact with her. See
attachment.

Second, we require additional time as we work diligently to input for review the
LiveOffice e-mails. You indicated that the Commission would not commence review until
March 19, 2009 at the earliest. We are likely to require additional time.

Third, we continue to work diligently with Global Digital Forensics on obtaining the data
from the Images obtained from Locke Capital Management, Inc. We are focusing on the Leila
C. Jenkins and Derrick Webster laptops. I will keep you advised as this proceeds. We will
require additional time beyond March 19, 2009.

Finally, we have the ability to re-format our Phase 3 3-6-09 Privilege Log reflecting date
and time fields. We will do so and provide it as soon as ready.

%)

. Chicogo | Cleveland | Columbus | Detroit | West Palm Beach
{1695529:} .
SACLIENTS\32941\0000111695529.D00C www.mcdonaldhopkins.com LJ-A-000011
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Scott D. Pomfret, Esq. March 13, 2009

Page 2
Should you have any questions, please contact me. Thank you.
Very truly yours,
— %%&/
nneth J. Walsh :
KIW:nlw
Attachment
cc: Naomi J, Sevilla, Senior Counsel (via e-mail, w/ attachment)
Bdmund W. Searby, Esq. (via e-mail, w/ attachment)
McDonald :
Attorneys at Law Hopk'ns e

{1695529:}
SACLIENTS3294110000111 695529.D0OC
LJ-A-000012
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McDonald : |
HOka NS uc 600 Superior Avenue, East

Attorneys at Law Suite 2100
Cleveland, Ohio 44114

p 216.348.5400

Direct Dial: 216.430.2052
£ 216.348.5474 .

E-mail: krezek@mcdonaldhopkins.com

March 12, 2009

Via FedEx Overnight Mail
Tracking No.: 7974 1051 5700

Carrie L. Holt :

IT Specialist - Litigation Support
SEC

100 F. St. NE

Mail Stop 6553

Washington, DC 20549

Re:  Locke Capital Management, Inc.
B-02423

Dear Ms. Holt:

Enclosed please find one CD containing a sample email production for this
matter. This sample includes a PST, native email and document attachments. Please
contact me if you have any questions or require additional information. Thank you again
for your assistance.

Very truly yo

- //&%{/

K%rmcth J. Walsh

KIW.rk
Encl.

cc: Kathy J. Rezek, Trainer/Applications Support

Chicago | Cleveland | Columbus | Detroit | West Palm Beach
{1694821:)

SACLIENTS\32941\0000111694821.DOC www.mcdanaldhookine rom LJ-A-000013
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Walsh, Kenneth J,

From: Walsh, Kenneth J.

Sent: Thursday, March 19, 2008 1:07 PM

To: Pomfret, Scott’; Seviila, Naomi

Ce: Searby, Edmund; Hunt, Ann; Rezek, Kathy
Subject: Locke Capital Management ; B-02423
Attachments: Waish, Kenneth J..vcf

Scott & Naomi:

Responding to your follow-up call after the telephone conference this morning, we are prioritizing the Phase 3
(Horahan) privilege log; we are inputting and reviewing the Phase 4 (Live Office) emails which are substantial; and we are
coordinating with Global Digital Forensics which is working on the Jenkins and Webster laptops data (Phase 5) as
prioritized. We have not yet had access to Phase 5 data. | expect to get the Phase 3 logs out by tomorrow and update
you on the rest on an ongoing basis. | trust that this adequately responds.

Thank you, Ken

Kenneth J. Walsh, Esq.
McDonald Hopkins LLC | 600 Supenor Avenue E | Suite 2100 | Cleveland OH 44114-2653
direct 216 348 8736 | fax 216 348.54 74 | mailto kwalsh@mcdonaldhopkins.com | hitp://www.mcdonaldhopkins.com

THE INFORMATION CONTAINED IN THIS TRANSMISSION IS ATTORNEY PRIVILEGED AND/OR CONFIDENTIAL INFORMATION INTENDED
FOR THE USE OF THE INDIVIDUAL OR ENTITY NAMED ABOVE. IF THE READER OF THIS MESSAGE IS NOT THE INTENDED RECIPIENT,
YOU ARE HEREBY NOTIFIED THAT ANY DISSEMINATION, DISTRIBUTION OR COPYING OF THIS COMMUNICATION IS STRICTLY
PROHIBITED. IF YOU HAVE RECEIVED THIS TRANSMISSION IN ERROR. PLEASE IMMEDIATELY NOTIFY ME BY TELEPHONE AND
PERMANENTLY DELETE THE ORIGINAL AND ANY COPY OF THIS E-MAIL AND DESTROY ANY PRINTOUT THEREOF.

Walsh, Kenneth
J.vcf (4 KB)

Y,

LJ-A-000014
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Walsh, Kenneth J.

From: Walsh, Kenneth J.

Sent: Friday, March 20, 2009 4:47 PM

To: 'Pomfret, Scott'; Sevilla, Naomi

Cc: Searby, Edmund; Hunt, Ann; Rezek, Kathy

Subject: Locke Capital Management, Inc. : B-02423

Attachments: Letter to Carrie Holt (1701479).PDF; Phae 3 - Reserved Log with Subject from Date Time Sent (1701283).pdf; Phase 3

Privilege Log with Subject from Date Time Sent (1701274).pdf; Waish, Kenneth J..vcf

Scott & Naomi:

Attached is a copy of my letter to Ms. Carrie Holt which forwards our CD containing both a Privilege Log and a
Reserved Log (reserved for attorney/client review) regarding our Phase 3 that is otherwise known as the Horahan E-Mails.
We have produced the logs with Date, Time, Subject, and From fields. As we discussed, the logs have our own LCM
document |D as well. | trust that this furthers our mutual ability to identify the data as discussed.

For your additional update, we have loaded and are working with our Phase 4 data from Live Office and expect to
be able to provide logs by about mid-week. Alsa, we are working still with Global Digital to obtain the so-called Images data
from the Jenkins and Webster laptops, as prioritized by you, but | will have to further update you on our progress with that
project early in the week as Global Digital is still resolving some difficulties with the data and we do not yet have access.

Further, we have obtained some hardcopy materials from Locke Capital that has now been sent to a vendor for
input into our Summation system as our Phase 6 LCM documents. | will update you on that project early in the week as
well. ‘

} want to continue {o advise you that we are working diligently and in good faith to produce our appropriate
Privilege and Reserved logs from ourmultiple sources of data and trust that you will continue to extend us the time and
courtesy to complete our efforts.

Thank you, Ken Walsh

. w o 0 -
S RS B
ke Tonie e

-etter to Carrie Holt Phae 3 - Reserved Phase 3 Privilege
(1701479... Log with Sub... Log with Sub...

Kenneth J. Walsh, Esq.

McDonald Hopkins LLC | 600 Superior Avenue, E | Suite 2100 | Cleveland, OH 44114-2653

direct 216.348.5736 | fax 216.348.5474 | maillockwalsh@mecdonaldhopkins.com | http:/iwww.mcdonaldhopkins.com
THE INFORMATION CONTAINED iN THIS TRANSMISSION IS ATTORNEY PRIVILEGED AND/OR CONFIDENTIAL INFORMATION INTENDED
FOR THE USE OF THE INDIVIDUAL OR ENTITY NAMED ABOVE. IF THE READER OF THIS MESSAGE IS NOT THE INTENDED RECIPIENT,
YOU ARE HEREBY NOTIFIED THAT ANY DISSEMINATION, DISTRIBUTION OR COPYING OF THIS COMMUNICATION 1S STRICTLY
PROHIBITED. IF YOU HAVE RECEIVED THIS TRANSMISSION IN ERROR, PLEASE IMMEDIATELY NOTIFY ME BY TELEPHONE AND
PERMANENTLY DELETE THE ORIGINAL AND ANY COPY OF THIS E-MAIL AND DESTROY ANY PRINTOUT THEREOF.

Walsh, Kenneth
Juvef (852 B)

«,

LJ-A-000015
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McDonald

Arttorneys at Law

HO p k' NS uc ‘ 600 Superior Avenue, East

Suite 2100
Clevelond, Ohic 44114

Direct Dial: 216.384.5736 P 216.348.5400
E-mail: kwalsh@mecdonaldhopkins.com F 216.348.5474

March 20, 2009

Via FedEx Qvernight Mail
Tracking No.: 7964 4770 9869

Carrie L. Holt

I'T Specialist — Litigation Support
SEC

100 F. St. NE

Mail Stop 6553

Washington, DC 20549

Re:  Locke Capital Management, Inc.
B-02423

Dear Ms. Holt:

As per our recent telephone conference, I am enclosing one CD containing both
Privilege log and a Reserve log. The logs are distinguishable by the sixth column which
designates “Privilege” or “Reserved”. The logs are in an Excel spreadsheet which lists
the Date Sent, Time Sent, Subject and From data. It also contains information which
indicates the email (Parent ID) and subsequent document attachments (Attach ID).

Please contact me if you have any questions or require additional information.
Thank you again for your cooperation.

Very truly yours,

nneth J. Walsh

KIW:rrk
Encl.
cc: Scott Pomfret, Esq. (via e-mail only)
Edmund W. Searby, Esq.
Ann Hunt, Esq. =

Kathy J. Rezek, Trainer/ Applications Support

Chicago | Cleveland | Columbus | Detroit | West Palm Beach

1701444: .
{ } www.medonaldhopkins.com LJ-A-000016
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Walsh, Kenneth J.

From: Walsh, Kenneth J.

Sent: Saturday, March 28, 2009 9:45 PM

To: "Pomfret, Scott’; Sevilla, Naomi; Holt, Carrie
Cc: Searby, Edmund; Hunt, Ann; Rezek, Kathy
Subject: Locke Capital Management : B-02423
Attachments: Walsh, Kenneth J..vcf

Scott & Naomi:

As we have been working forward diligently on this matter, | want to advise you that today we sent overnight by
federal express a CD to Ms. Carrie Holt in Washington DC containing Locke Capital Management's Privilege log and
Reserved log covering the so-described Live Office email. The logs are listed as Locke's Phase 4, 4A, and 4B
corresponding to the three different sections under which we has to input them into our system. The transmittal letter to
Ms. Carrie Holt explains the fields requested by the SEC under which we have prepared the logs.

In addition to this delivery of data, | want to advise you that we have been working diligently with Global Digital
Forensics which stilt has had difficulty providing us with complete access o review the data derived from the Images of the
Locke Capital Management computers, even while prioritizing the Jenkins and Webster laptops. | want to assure you that
we continue to work diligently and in good faith in our efforts to ultimately prepare and produce appropriate Privilege and
Reserved logs covering the Images, prioritizing the Jenkins and Webster laptops. We will require a continuing extension
and trust that you can so agree under the extant circumstances that have not been created by us. | would appreciate it.

Lastly, | want to advise you that | will be out of the City next week with limited access to phone and email. | will be
back the following Monday. In my absence we are continuing to work on the Images which we describe as our Phase 5.

if you have any questions at all, please let me know.

Thank you, Ken

Kenneth J. Walsh, Esq.

Cleveland OW 34112-28573
21 74 1 mailtokwalsh@mcdonaldhopkins.com | hitp://www.mcdonaldhopkins.com

THE INFORMATION CONTAINED IN THIS TRANSMISSION IS ATTORNEY PRIVILEGED AND/OR CONFIDENTIAL INFORMATION INTENDED
FOR THE USE OF THE INDIVIDUAL OR ENTITY NAMED ABOVE. [F THE READER OF THIS MESSAGE IS NOT THE INTENDED RECIRIENT,
YOU ARE HEREBY NOTIFIED THAT ANY DISSEMINATION, DISTRIBUTION OR COPYING OF THIS COMMUNICATION {S STRICTLY
PROHIBITED. IF YOU HAVE RECEIVED THIS TRANSMISSION IN ERROR, PLEASE IMMEDIATELY NOTIFY ME BY TELEPHONE AND
PERMANENTLY DELETE THE ORIGINAL AND ANY COPY OF THIS E-MAIL AND DESTROY ANY PRINTOUT THEREQF.

Walsh, Kenneth
J..vef (4 KB)

iy
4,

LJ-A-000017
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Walsh, Kenneth J.

From: Walsh, Kenneth J.

Sent: Monday, March 30, 2009 9:26 AM

To: ‘Pomfret, Scott’. Sevilla, Naomi

Cc: Searby, Edmund; Rezek, Kathy; Hunt, Ann

Subject: Locke Capital Mangement, Inc. : B-02423

Attachments: Walsh, Kenneth J..vcf; Letter to Carrie Holt re. Phase 4, 4a, 4b (1707481),PDF

Scott & Naomi: Please see the attached copy of my letter of March 27, 2009 to Ms. Carrie Holt regarding our Live Office
email review (our Phase 4, 4A, & 4B).

Thank you, Ken

Kenneth J. Walsh, Esq.

McDonald Hopkins LLC | 600 Superior Avende, £ 1 Suite 2100 | Cleveland. OH 44114-2653

direct 216.348.5736 | fax 216.348.5474 | mailto:kwalsh@mcdonaldhopkins.com | http://www.mcdonaldhopkins.com
THE INFORMATION CONTAINED IN THIS TRANSMISSION 1S ATTORNEY PRIVILEGED AND/OR CONFIDENTIAL INFORMATION INTENDED
FOR THE USE OF THE INDIVIDUAL OR ENTITY NAMED ABOVE. IF THE READER OF THIS MESSAGE IS NOT THE INTENDED RECIPIENT,
YOU ARE HEREBY NOTIFIED THAT ANY DISSEMINATION, DISTRIBUTION OR COPYING OF THIS COMMUNICATION IS STRICTLY

PROHIBITED. IF YOU HAVE RECEIVED THIS TRANSMISSION IN ERROR, PLEASE IMMEDIATELY NOTIFY ME BY TELEPHONE AND
PERMANENTLY DELETE THE ORIGINAL AND ANY COPY OF THIS E-MAIL AND DESTROY ANY PRINTOUT THEREOF.

Walsh, Kenneth _etter to Carrie Holt
J..vcf (552 B) re, Phas,..

LJ-A-000018
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McDonald . |
HOpk! NS e 600 Superior Avenue, Fast

Attorneys at Law Suite 2100
Cleveland, Ohic 44114

Dircct Dial: 216.384.5736 p 216.348.5400
E-mail: kwalsh@mcdonaldhopkins.com £ 216.348.5474

March 27, 2009

Via FedEx Overnight Mail
Tracking No.: 7974 5624 8278

Carric L. Holt

IT Specialist - Litigation Support
SEC

100 F. St. NE

Mail Stop 6553

Washington, DC 20549

Re:  Locke Capital Management, Inc.
B-02423

Dear Ms. Holt:

I am enclosing one CD containing both Privilege logs and Reserved logs for our
Phase 4, 4A and 4B also known as the Live Office email recovered from Locke Capital
Management, Inc. The logs are distinguishable by the sixth column which designates
“Privilege” or “Reserved”. The logs are in Excel spreadsheets which lists the Date Sent,
Time Sent, and Summary data. It also contains information which indicates the email
(Parent ID) and subsequent document attachments (Attach ID).

Please contact me if you have any questions or require additional information.
Thank you again for your cooperation.

Very truly yours,

— 7//%&

enneth J. Walsh

KIW:rrk
Encl.
cC: Scott Pomfret, Esq. (via e-mail only)

%‘;“

Edmund W. Secarby, Esq.
Ann M. Hunt, Esq.
Kathy J. Rezek, Trainer/Applications Support

{1706183:) Chicogo | Cleveland | Columbus | Delroit | West Palm Beoch

SACLIENTS\3294110000111706183.00C www.mcdonaldhookins.com LJ-A-000019
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Live Office Emails Page 1 of |

Walsh, Kenneth J.

From: Walsh, Kenneth J.

Sent: Tuesday, April 21, 2009 5:34 PM
To: Rezek, Kathy; Hunt, Ann
Subject: FW: Live Office Emails

Attachments: 4_clh.xis; 4A_clh.xls; LOCKE 4B_clh.xls

From: Pomfret, Scott [mailto:PomfretS@SEC.gov]
Sent: Tuesday, April 21, 2009 3:37 PM

To: Walsh, Kenneth J.

Cc: Pomfret, Scott; Huntington, Frank; Sevilla, Naomi
Subject: Live Office Emails

Ken:
As discussed, please find three spreadsheets concerning the Live Office emails. The highlighted rows indicate
documents our IT specialist was unable to locate based on the information provided. In some cases, she found a

read receipt or an out of office reply but not the substantive email that prompted the receipt or reply. She has
marked such items in the column to the right of your data.

I understand from our discussion that the designation “reserved” means the document in question has been
flagged for further review and that you may still produce such documents. Please let me know immediately if |
have misunderstood you on this point,

Please advise as to how you would like to proceed.

Scott

<<4_clh.ds>> <<4A_clh xls>> <<LOCKE 4B_clh.xis>>

7/14/2010 LJ-A-000020
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Page 1 of 1

Walsh, Kenneth J.

From: Walsh, Kenneth J.

Sent: Friday, April 24, 2009 12:52 PM

To: ‘Sevilla, Naomi'; Pomfret, Scotl; Huntington, Frank

Cc: Searby, Edmund; Rezek, Kathy; Hunt, Ann

Subject: Locke Capital Management - B-02423 - Live Office Email issues

Dear Naomi,

This is to follow up on the conference yesterday involving you and Carrie Holt together with Ann Hunt and
Kathy Rezek of my office. | was unable to attend.

[ understand that we assisted Carrie Holt in solving her inability to locate certain of the emails listed by
sender, date, and exact time as recorded in your data. Apparently the same data that are on our logs were not
locatable by Carrie Holt because she was unaware that our Summation software automatically "rounds up” the
time field. As Ann Hunt and Kathy Rezek were able to advise you, we looked into it when we received Scott's
email on Tuesday and believe that this should clear Carrie’s problem.

If Carrie experiences any more problems in reviewing the Locke documents or our logs, then she can
contact us either through you or directly and we'll be happy to assist her in any technical problems that she may
encounter. Sooner rather than later would be the best.

| trust that this has resolved the issue that Carrie Holt experienced. [f not, please let me know and we'll
help out.

Thank you, Ken

Kenneth J. Walsh, Esq.
Direct: 216.348.5736 | Fax: 216.348.5474
kwalsh@mecdonaldhopkins.com

McDonald

ALLorneys a1 Law

Hopkins ..

600 Superior Avenue, East, Suite 2100, Cleveland, Ohio 44114-2653
Chicago | Cleveland | Columbus | Detroit | West Palm Beach
www.mcdonaldhopkins.com

7/14/2010 LJ-A-000021
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Walsh, Kenneth J.

From: Walsh, Kenneth J.

Sent: Thursday, March 05, 2009 8:41 AM

To: ‘Pomiret, Scott'; ‘SevilaN@SEC.GOV*

Ce: Searby, Edmund

Subject: Locke Capitasl Management, Inc. B-02423
Attachments: Walsh, Kenneth J..vcf

Dear Scott & Naomi:

To follow-up our conversation and confirm for you, we are not authorized by Locke Capital Management, Inc. or
Ms. Jenkins to accept Summons and a Complaint should one be filed in this matter.

Thank you, Ken Walsh

Kenneth J. Walsh, Esq.
McDonald Hopkins LLC | 600 Supenor Avenue, E | Suite 2100, Cleveland OH 44114-2653
drecr 218 348 5736 | fax 2160.348 5474 1 mailto:kwalsh@mcdonaldhopkins.com | http://lwww.mcdonaldhopkins.com

THE INFORMATION CONTAINED IN THIS TRANSMISSION IS ATTORNEY PRIVILEGED AND/OR CONFIDENTIAL INFORMATION INTENDED
FOR THE USE OF THE INDIVIDUAL OR ENTITY NAMED ABOVE. IF THE READER OF THIS MESSAGE IS NOT THE INTENDED RECIPIENT,
YOU ARE HEREBY NOTIFIED THAT ANY DISSEMINATION, DISTRIBUTION OR COPRYING OF THIS COMMUNICATION IS STRICTLY
PROHRIBITED. IF YOU HAVE RECEIVED THIS TRANSMISSION IN ERROR, PLEASE IMMEDIATELY NOTIFY ME BY TELEPHONE AND
PERMANENTLY DELETE THE ORIGINAL AND ANY COPY OF THIS E-MAIL AND DESTROY ANY PRINTOUT THEREOF.

Walsh, Kenneth
J..vcf (4 KB)

o,

EXHIBLI: rp
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Page 1 of 1

Searby, Edmund

From: Searby, Edmund

Sent: Tuesday, March 17, 2009 11:.01 AM
To: ‘Pomfret, Scott’

Cc: Jackowski, Mark

Subject: Service

Attachments: Searby, Edmund.vcf

Scott, following up on our telephone call, Locke Capital Mahagemem and Miss. Jenkins will authorize us to accept
service of the Complaint on their behalf provided that we agree that service of the Complaint will be deemed
sffective as of April 8, 2009. Pleass let us know whether this Is acceptable. Best, Ned

Edmund W. Searby
McDonald Hopkins LLC | 600 Superior Avenue, F. | Suite 2100 | Cleveland, OH 44114-206523
divect 216.348.5769 | gsearby(@mcdonaldhopking.com|

%
1,

3/17/2009 LJ-B-000002
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Walsh, Kenneth J.

From: Huntington, Frank [mailto:HuntingtonF@SEC.gov]
Sent: Wednesday, April 22, 2009 10:19 AM

To: Walsh, Kenneth 1.

Cc: Pomfret, Scott; lehmanb@sec.gov

Subject: Re: SEC vs. Locke Capital Management, Inc. and Leila C. Jenkins - USDC RI #1:09-CV-00100

The Commission will not seek a default if the answer is filed by May 12.
Sent from BlackBerry Wireless Handheld.

From: Walsh, Kenneth J.

To: Huntington, Frank

Sent: Wed Apr 22 10:13:37 2009
Subject: RE: SEC vs. Locke Capital Management, Inc. and Leila C. Jenkins - USDC RI #1:09-CV-00100

Frank,

Are you saying that you will no longer extend the answer date to May 12, 2008 as you agreed to do on this
past Monday, let alone my suggested stipulated date of May 26, 2008 ??? Did | say or do something to offend
the SEC or you in scme way ?

Thank you, Ken

From: Huntington, Frank [mailto:HuntingtonF@SEC.gov]

Sent: Wednesday, April 22, 2009 9:32 AM

To: Walsh, Kenneth J.

Cc: Pomfret, Scott; Sevilla, Naomi

Subject: Re: SEC vs. Locke Capital Management, Inc. and Leijla C. Jenkins - USDC RI #1:09-CV-00100

Ken -- the Commission will not be filing any motions. We will expect an answer to be filed by the current deadline.
If no answer is filed, we will seek a default. Frank o
Sent from BlackBerry Wireless Handheld. )

From: Walsh, Kenneth J.
To: Huntington, Frank
Cc: Searby, Edmund ; Pomfret, Scott; Sevilla, Naomi

Sent: Tue Apr 21 17:32:19 2009

Subject: RE: SEC vs. Locke Capital Management, Inc. and Leila C, Jenkins - USDC RI #1:09-CV-00100

7/14/2010 LJ-B-000003
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Page 2 of 5

Frank,

| do not have the freedom to file a motion with the court and would like to simplify all these matters by having
the SEC file its form stipulating to our defendants' answer date of May 26, 2009. | would appreciate it. Please let
me know that this is agreeable.

Thank you, Ken

From: Huntington, Frank [mailto;HuntingtonF@SEC.gov]
Sent: Tuesday, April 21, 2009 4:55 PM

To: Walsh, Kenneth J.

Subject: Re: SEC vs. Locke Capital Management, Inc. and Leila C. Jenkins - USDC RI #1:09-CV-00100

Ken -- how about this? We will assent to a motion that says the defendants can have until May 26 to file an
answer and the Commission can start obtaining document discovery from third parties at once. If you agree, feel
free to file such a motion and indicate that it is assented {o.

Sent from BlackBerry Wireless Handheld.

From: Walsh, Kenneth J.

To: Huntington, Frank

Cc: Pomfret, Scott; Sevilla, Naomi; Searby, Edmund

Sent: Tue Apr 21 15:07:45 2009

Subject: RE: SEC vs. Locke Capital Management, Inc. and Leila C. Jenkins - USDC RI #1:09-CV-00100

Frank,

| understand your position. Regardiess of what Ned or you said on didn't say in your conversation, | know that
Ned expected the "acceptance” (o be ireated as a waiver with a 60 day answer deferral. | don't know waht the
SEC did or did not do to obtain service prior to Ned's conversation with you.

Nevertheless, | explained that we needed the time, and | left you a phone message earlier this afternoon
proposing that the SEC simply agree to and file a stipulation by your form that the answer date is set at May 26,
2009 -- adate that | have chosen o sphit your May 12 date and our June 8 dale. We have needs that |
explained in my phone message including a need for Rhode Island counsel to be worked into-the mix.

As | asked in my message, ! trust that we can avoid unnecessary issues and have you file an agreed answer
date for both defendants of May 26, the Tuesday following Memorial Day. Thank you, please let me know.

Ken

From: Huntington, Frank [mailto:HuntingtonF@SEC.gov]

Sent: Monday, April 20, 2009 1:38 PM

To: Walsh, Kenneth J.

Cc: Pomfret, Scott; Sevilla, Naomi

Subject: Re: SEC vs. Locke Capital Management, Inc. and Leila C. Jenkins - USDC RI #1:09-CV-00100

Ken -- Ned accepted service; ne did not agree to waive service. Defense géunset frequently accept service in our
cases, and the 20-day clock starts to run when they do. Further, because his acceptance was "postdated"” to April
8, the 20-day period really turned into one month (from late March to late April).

More to the point, what is the real issue here? | was in private practice for 15 years, and it would take me 30
minutes to draft an answer to this complaint. All you are going to do is deny everything and perhaps raise a few
boilerplate defenses. Qur offer of May 12 would really mean six weeks after Ned officially accepted service. Why
isn't that enough? Frank

7114/2010 LJ-B-000004
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Page 3 of 5
Sent from BlackBerry Wireless Handheld.

From: Walsh, Kenneth J.

To: Huntington, Frank

Cc: Pomfret, Scott; Sevilla, Naomi

Sent: Mon Apr 20 12:04:14 2009

Subject: RE: SEC vs. Locke Capital Management, Inc. and Leila C. Jenkins - USDC RI #1:09-Cv-00100

Frank,

Thank you for our conversation. | understand that you had to run to a family obtigation: We-can talk further
tomorrow AM. Without attempting to belabor the point, my sense is that the defendants are entitled to the 60
days that the Rule provides regardless of whether the Rule was discussed or not discussed. Certainly, Ned didn't
waive the Rule and his acceptance of service facilitated the Plaintiff's service and demonstrated cooperativeness
rather than the opposite. So, | am pitching again for a stipulated June 8, 2009 answer date (rather than May 12,
2009).

Thank you, Ken

From: Huntington, Frank [mailto:HuntingtonF@SEC.gov]

Sent: Monday, April 20, 2009 11:29 AM

To: Walsh, Kenneth J.

Cc: Pomfret, Scott; Sevilla, Naomi

Subject: RE: SEC vs. Locke Capital Management, Inc. and Leila C. Jenkins - USDC RI #1:09-Cv-00100

Ken — | have tried several times this morning to reach you by phone, but to no avail. | am very troubled by your
suggestion that Ned intended to arrange a waiver of service under Rule 4(d). Back in late March, | specifically
asked him if his agreement to “accept service as of April 8" meant anything other than the fact that the answer
would be due on April 28. Ned said that the only other significance of the phrase “as of April 8" was that, in case
the SEC went into court for some emergency relief before April 8, Locke would take the position that it had not yet
been served. In other words, Ned's statements to me during that call made clear that (1) he was accepting
service, not agreeing to waive it, and (2) the answer would be due on April 28. The subject of waiving service
under Rule 4(d) never came up, and for Ned to suggest now that he was really talking about Rule 4(d) is
completely inconsistent with his prior statements to me.

In any event, the SEC will assent to a 2-week extension from April 28 ~ i.e., until May 12. If you want more time
than that, you can file a motion, and the SEC will oppose it.

Sincerely, Frank

From: Walsh, Kenneth J. [mailto:kwalsh@mcdonaldhopkins.com]

Sent: Friday, April 17, 2009 2:37 PM

To: Huntington, Frank

Cc: Pomfret, Scott; Giard Draeger, Michelle

Subject: RE: SEC vs. Locke Capital Management, Inc. and Leila C. Jenkins - USDC RI #1:09-CV-00100

Frank:

| left you a phone message this aflerncon, essentially to the effect that otir clients’ agreed waiver of service
was intended to be given under the waiver of service rule which, on its own accord, affords a party who timley
responds to a waiver request (within 30 days ) a period of 60 days after the request was sent to file an answer.
FRCP 4(d)(3) | am unaware as to whether you ever attempted to send a letter. So, my message was to the
effect that even if the 60 day period were not discussed explicitly between you and Ned, that's what we expected
and what | believe that the defendants should be entitled to under the rule.

Can we agree to June 8, 2009 as my earlier message of yesterday requested? {'d like to avoid motion

7/14/2010 LJ-B-000005
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proceedings to obtain an extension. | am not in the office this afternoon, but will be available to resolve this on
Monday morning. Have a good weekend. Thank you, Ken Walsh

Kenneth J. Walsh, Esq.
McDonald Hopkins LLC | 600 Superior Avenue, E. | Suite 2100 | Cleveland. OH 14114-2653

direct 216.348 5736 | fax 216.348 5474 | mailto:kwalsh@mcdonaldhopkins.com |

http:/lwww.mcdonaldhopkins.com

THE INFORMATION CONTAINED IN THIS TRANSMISSION 1S ATTORNEY PRIVILEGED AND/OR CONFIDENTIAL INFORMATION INTENDED
FOR THE USE OF THE INDIVIDUAL OR ENTITY NAMED ABOVE  IF THE READER OF THIS MESSAGE IS NOT THE INTENDED RECIPIENT,
YOU ARE HEREBY NOTIFIED THAT ANY DISSEMINATION, DISTRIBUTION OR COPYING OF THIS COMMUNICATION IS STRICTLY
PROHIBITED. IF YOU HAVE RECEIVED THIS TRANSMISSION IN ERROR, PLEASE IMMEDIATELY NOTIFY ME BY TELEPHONE AND
PERMANENTLY DELETE THE ORIGINAL AND ANY COPY OF THIS E-MAIL AND DESTROY ANY PRINTOUT THEREOF.

From: Huntington, Frank [mailto:HuntingtonF@SEC.gov]

Sent: Thursday, April 16, 2009 5:34 PM

To: Walsh, Kenneth J.

Cc: Pomfret, Scott; Giard Draeger, Michelle

Subject: RE: SEC vs. Locke Capital Management, Inc. and Leila C. Jenkins - USDC RI #1:09-CV-00100

Ken - | do not recall any discussion about a waiver of service under Rule 4(d). On the contrary, Ned specifically
said that he would accept service as of 4/8, which he agreed would mean that the defendants’ answers would be

due on 4/28. We have already filed a return of service with the Court, and the clerk has made a docket entry that
the answers are due on 4/28.

Given that your firm has had a copy of the Complaint since it was filed in early March, the SEC is not inclined to
assent to an extension beyond 4/28. Please call me at 617-573-8960 or email me if you have any questions.

Thanks, Frank

From: Walsh, Kenneth J. [mailto:kwalsh@mcdonaldhopkins.com]

Sent: Thursday, April 16, 2009 5:27 PM

To: Huntington, Frank

Cc: Pomfret, Scott; Searby, Edmund

Subject: SEC vs. Locke Capital Management, Inc. and Leila C. Jenkins - USDC RI #1:09-CV-00100

Dear Frank Huntington:

I am working as co-counsel for the defendants Locke Capital Management,inc. and Leila C. Jenkins in the
captioned lawsuit together with Ned Searby of this Firm. 1 understand that you are lead counse! for the SEC.

My understanding from Ned, who is currently unavailable, is that he had arranged to have Locke Capital
Management, Inc. and Ms. Jenkins accept service effective April 8, 2009 and to execute an appropriate waiver of
service suitable for filing with the Court pursuant to FRCP 4(d) If you have prepared or will prepare appropriate
waiver forms and email them to me, | will coordinate having them executed in originals suitable for filing or for
compliance with FRCP 4(d). Would you please advise.

Also, my understanding is that the SEC has consented to a 60 daﬁegve to plead which would extend until
on or before Sunday June 7, 2009 which would therefore be extended until Monday, June 8, 2009. Would you
please confirm the extension as to both defendants and prepare and forward to me an appropriate stipulated
leave to plead for review. My understanding is that FRCP 4(d)(3) would allow a 60 day period for an answer to
be filed after a waiver. However Local Rule CV 29 of the Rhode Island District Court would appear to require
submission of a stipulation to the court for its approval since the answer date as extended would be more than 30
day after the date when originally due. | calculate the extended answer date to be June 8, 2009, as above.
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Would you please advise. | trust that | am accurate in the above. Mr. Searby and | are also coordinating a

formal entry of appearance.
Thank you, Ken Walsh
Kenneth J. Walsh, Esq..

Direct: 216.348.5736 | Fax: 216.348.5474
kwalsh@mcdonaldhopkins.com

McDonald

Antaevoyz 3t Law

Hopkins ..

600 Superior Avenue, East, Suite 2100, Cleveland, Ohio 44114-2653 -

Chicago | Cleveland | Columbus | Detroit | West Palm Beach
www.mcdonaldhopkins.com

IRS CIRCUL'AR 230 DISCLOSURE:

To ensure compliance with requirements imposed by the Internal Revenue Service, we inform you that any tax
advice contained in this communication (including any attachments), was not intended or written to be used, and
cannot be used, by any taxpayer for the purpose of (1) avoiding any penalties under the Internal Revenue Code
or (2) promoting, marketing or recommending to another party any transaction matter addressed herein.

THE INFORMATION CONTAINED IN THIS TRANSMISSION IS ATTORNEY PRIVILEGED AND/OR CONFIDENTIAL INFORMATION INTENDED
FOR THE USE OF THE INDIVIDUAL OR ENTITY NAMED ABOVE. IF THE READER OF THIS MESSAGE IS NOT THE INTENDED RECIPIENT, YOU
ARE HEREBY NOTIFIED THAT ANY DISSEMINATION, DISTRIBUTION OR COPYING OF THIS COMMUNICATION IS STRICTLY PROHIBITED IF
YOU HAVE RECEIVED THIS TRANSMISSION IN ERROR, PLEASE IMMEDIATELY NOTIFY ME BY TELEPHONE AND PERMANENTLY DELETE

THE ORIGINAL AND ANY COPY OF THIS E-MAIL AND DESTROY ANY PRINTOUT THEREOF.

7/14/2010
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COMMONWEALTH OF MASSACHUSETTS )
) SS.  AFFIDAVIT

COUNTY OF PLYMOUTH )
Michael A. Marciano, being first duly swormn to law, deposes and states as follows:

1. Tam an attorney at law licensed to practice in the State of Rhode Island and the
Commonwealth of Massachusetts and a registered member of the Bars of both the State
of Rhode Island and tﬁe Commonwealth of Massachusetts in good standing.

2. During relevant times hereto, I worked as an attorney representing Locke Capital
Management, Inc., (Locke) its offices at 25 Walnut Street, Newport, RI 02840,

3. As indicated in the official case docket of SEC v. Locke Capital Management, Inc. and

Leila C. Jenkins, Case No. 1:09-CV-00100-8-DLM, I entered an appearance for both
Locke Capital Management, Inc. and Leila C. Jenkins, and subsequently withdrew my
appearances, as permitted by the United States District Court for the District of Rhode
Island.

4. I have personal knowledge of the scope of a certain investigation initiated by the
Securities and Exchange Commission (SEC) as B-02423, involving both Locke and
Jenkins which was coordinated by the SEC through Scott Pomfret, Esq. and Naomi
Sevilla, Esq. of the SEC Division of Enforcement at Boston Regional Office; 33 Arch
Street, 23" floor, Boston, MA, 02110.

5. To the best of my personal knowledge, Locke and Jenkins did not receive the Complaint
and Summons in Case No. 1:090-cv-00100-S-DLM by any form of communication at
any time after its filing on or after March 9, 2009.

6. When I accepted the role of attorney for Locke and J enkins: /I was told that the Case had

never been served on either Defendant.
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7. When I attended the Scheduling Conference on October 1, 2009, I was instructed to raise

the issue of service and that it had not yet been effected.

8. Iwas informed by SEC Attorney Huntington that service had been effected and that proof

of service would be made available to me.

9. Such proof of service was never forthcoming.

10. By providing this Affidavit for use by Locke or Jenkins, I have not been asked for nor

accepted any benefit or remuneration from either and have not resumed or re-entered into

a new attorney-client relationship or provided any legal advice; nor has Locke or Jenkins

waived the work product or attorney client privilege.

Dated: July |4/ 2010

[~
Michael A. Marciano (R.I. Bar #6486)

2799 Pawtucket Avenue #4
East Providence, R1 02914
(401) 447-9812; (401) 728-5840
marcemm98@yahoo.com

Certification

Swom to before me and subscribed in my Presence before a Notary Public licensed in the

Commonwealth of Massachusetts

A
This_/? day of July, 2010

Y

NOTARY PUBLIC

MY COMMISSION EXPIRES ___///l4//2
SETH G. MATTHEWS

S Notary Public
c@ Commonweatth of Massathusetts
) My Commission Expires

November 16, 2012
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Day John.txt
performance, although I can't recall a time where

I did run performance and -- and use those prices
or numbers to report to any database.

Q. Prior to Mr. Rosenblum joining
Locke, do you know who did run performance?

A. Devon Bathia.

Q. During your tenure at Locke, were
you aware of anyone else who ran performance?

A. Dennis Harkin.

Q. why would he do that?

A. Because there was days upon days, I

-- I believe it was hundred of days that we're
missing prices for a lTot of the accounts,
especially the wrap accounts, and Leila hired
Dennis to come 1in, put those prices into Axys,
and then with those prices, run performance.

without pricing the securities, you can't run an
accurate performance.

Q. Understanding that you didn't --
doesn't sound Tike you had a lot of involvement
in performance, do you understand what was done
after performance was run?

A. Yes, the numbers were used to
populate the databases so we could explain our
performance to potent1a1 clients.

Q. How do you know that, that that
occurred?
A. It was a job that Mark had done. I

think Erica Ruchwald did it temporarily, I
believe Jillian Ezra did it as well. And since
they were new, they were always asking for help
or a background about the accounts, so they could
populate either RFPs or the databases correctly.

Q. And they asked you specifically for
help?

A. Yes, I -- both Mark and I, yes.

Q. Did you personally have any regular

responsibility with respect to submitting
information to the databases that you described?
A. I don't believe so, no, no.

Q. Understanding that -- you indicated
you initially were told by Ms. Hudson not to ask
about the confidential accounts, did you at any
Tater point learn anything more about the
confidential accounts, other than what you've
a1ready testified to?

Yes, there were questionable things
that had always going on, such as never having a
break in the accounts, such as Leila asking that
they be staged with beginning of day prices, and
then I would notice sometimes those prices
wouldn't be updated. The one issue that went
from questionable to highly suspicious was when I
noticed a trade in APPA, which is AP Pharma. The
accounts, to get in Tine with the percentage
weight that they needed to be in -- in the
portfolio, were to buy 1.9 million shares and
selT 1.9 million shares. And it was a very
1iquid stock. And we had had a hard time getting
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shares for a much smaller share amount. So when
Leila sent an execution back for 1.9 million in
shares, I crossed checked the volume for the day.
And 1.9 million was more than the entire trading
volume for both entry and exit dates. And that

is the real warning sign that -- regarding those
accounts.

Q. The trade in APPA that you mentioned
that you noticed, was that only a trade that had
occurred in the confidential accounts as opposed
to other client accounts?

No, I believe it occurred in the
hedge fund as well.

Q. Did you have any discussions with
Ms. Jenkins about that trade?
A. I sent an e-mail because Mark had --

Tet me remember this. I sent an e-mail, pointing
out that the volume was larger than the day's
volume. I attached a spreadsheet with the
corresponding volume for the entire month, and I
received a response that it was a capital
t;ansaction, I believe, which I had never heard
of.

Q. Did you have any further discussions
with Ms. Jenkins after you received the e-mail
that you described from her?

A. I don't recall.

Q. Did Ms. Jenkins or anyone else at
Locke ever indicate to you who the underlying

client -- underlying client was for the
confidential account?

A. NO.

Q. Did you ever learn in any other way
who the underlying client was?

A. NO.

Q. Did you ever personally communicate

~with any representative --

A. No.

Q. -~ with a client underlying the
confidential account?

A. No.

Q. Are you aware of anyone else at

Locke who ever communicated with any
representative of the client of confidential
account?

A. Besides Leila, supposedly, no.

Q. Did you ever see any written
communications between anyone at Locke and anyone
representing the confidential account?

A. I did not.

Q. Do you know where the client was
Tocated geographically?

A. In switzerland, I would assume, v
since the SPB acronym was for Swiss Private Bank.

Q. How do you know that that's what the
acronym stands for? o

A. I can't recall the specific instance

Page 22
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A. As best as I can recall, the only
other issue which would shed Tight on this was
that Mark was terminated around this time for --
this was one of the things that, I believe, led
to mark's termination.

Q. what do you mean "this"?

A. The performance numbers and the APPA
trade, questioning teila about it. And this also
references Leila's request to book the trades a
day after they had supposedly been made.

Q. And when you say "this,"” do you mean
the remainder of Exhibit 147

A. I do.

Q. Just Tooking at Exhibit 14, it

appears the first several series of e-mail
exchanges do not all copy you, some of them do,
and some of them don't; is that fair?

A. It is, although I was aware of these
since Mark sits across from me, and he had shown
me these e-mails.

Q. So what did you know about this
issue of the date on which to book the trade?
Could you just describe your knowledge at the
time, as best you remember it?

A. As best I can recall, I was of the
same opinion as Mark, in that the trades were
supposed to be booked at the end of 9/30, and she
had asked him to book them after, and when Mark
showed me the performance numbers, this
drastically changed them.

Q. I guess -- can you just start from
scratch and describe the entire issue as you came
to learn of it and understand it?

A. As best I can recall, Leila sent
Mark an execution report with -- with trades to
book on 10/1, using the prices from the day
earlier, the closing prices from the day earlier.

Mark objecting to 1t because --

Q. And this is just for the SPB
account, sorry to interrupt you?

A. Yes, yes.

Q. Go on. I'm sorry.

A. Mark had objected because it changed
performance, and I believe that these numbers had
been calculated and -- and were already set.

Q. Since you pause, let me just ask:

when you say that Mark objected because it
changed the performance, what did you mean by

that?

A. I think it would have changed the
performance. If you had booked them the da%
after, it would have changed the value of the
composite.

Q. For what period? e

A. Ending 9/30. B

Q. So would that be the month ending or
quarter ending?

A. The quarter, which made the
circumstances more suspicious because it was the
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end of the quarter, and that's when performance
would be calculated.

Q. And you mentioned a few times the
booking of the trade, what do you mean by "book"?
A. Integrated into the accounting

system and then running performance based on.
those prices for the end of the quarter. Booking
in itself though is just entering the trade into
the accounting system.

Q. with respect to this particular
transaction that you've been telling us about,
the APPA trade, did you ever come to have an
understanding of how booking the trade on a

different date would affect performance over
different periods?

A. From what I recall, it would have
changed one of the sSPB accounts significantly for
quarter end to benefit the SPB accounts.

Q. Can you quantify that at all,
guantify that --

A. Approximately, a ten percent change,
something like that.

Q. And do you know how you determined
it or how anyone else determined that percentage
change?

A. well, that number is in my head from
what Mark had mentioned that the trade would have
impacted the -- the account. I did not run that
performance myself. So it's what I'-- from what
I recall from, you know, our conversation.

Q. And I think you characterized these

events that we've been looking at in Exhibits 14
and 15 as Teading to Mr. Rosenblum's termination;
is that your testimony?

A. Yes.

Q. Could you describe what you mean by
that?

when Mark u1t1mate1y refused to book
the trades at the date and price that Leila had
asked him to, he had asked for custodial
statements to verify this. And since she would
not produce a custodial statement, Mark would not
book the trades or change the performance and he
was fired that morning for refusing to do so
until he received the custodial statement.

Q. With respect to what you just
testified to, how do you know all that? )
A. Because Mark was on the phone with

Leila, and I was s1tt1ng across from Mark. And
after -- this all didn't happened one day; it did
happened, I believe, the day before, and it was a
discussion he had wwth Leila when he put his foot
down, saying I won't do this anymore, in which he
was fired. After he was fired, Leila wanted to &
speak to me, and she wanted me to escort him out *
of the bu11d1ng, and that's all I know.

Q. Do you recall what date that was
that you had the conversation with Ms. Jenkins
where she asked you to escort Mr. Rosenblum out
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prices, you want to book them on October 1st. 1Is

it your testimony that you felt that way because
he didn't want to impact performance?

A. Can you just repeat the question?

Q. Is it your testimony that Mark
didn't want to book trades traded on October 1st
with September 30th prices because it would
impact performance?

A. No, I don't think that's the primary
reason.

Q. oh, well, then can you tell me what
it was?

A. I believe the information he had
was, you asked him to change the initial entries,
and because changing those initial entries -- I
mean, it would change performance, but I think
the issue was more changing the initial entries,
agd the change in performance was incidental to
that.

Q. Can we clarify this: Are you saying
that Mark entered the trades on September 30th
and didn't want to change them to October 1st?

A. From my understanding, Mark's
instructions to enter the trades were changed.
After he had his initial instruction, another set

came out, is how I understood it.

) Q. _ If you don't mind, we won't bother
going over it because we did it in Mark's
deposition, but he -- the discussion was all

about when to book the trade and not that he had
done so when he was told to change them, but it
would be -- Tike I said, we covered it with Mark,
so we don't need to waste your time on it.

we've got something I would like to
get back to that's slightly related. You said in
your testimony earlier, when we got on to the
APPA trade, that you found it to be highly
suspicious. How did the APPA trade get into the
HFACF account?

A. I believe I modeled and staged it
since it was a trade that went in to the hedge
fund, and the HFACF, without other instruction,
is to be traded as was the GLSEF account. So a
position going in to the GLSEF account would also
go into the AP -- or would also go in to the
HFACF account. And the trade was staged, a
hypothetical price was entered, and you were sent
the potential trade.

Q. And how did trades come out of the
account?
A. I don't understand what that means.

Q. You just said the trade went in toy~
the account because you modeled the trade, put it:.
in to the spreadsheet that went to the client.
And my question is: How did the trade come out,
did it come out the same way, you modeled it in a
spreadsheet to take it out?
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A. I don't recall how it came out of
the portfolio. I don't recall the circumstances
of wnhen the position was closed. I do recall,
when I saw the execution data, that the volume
for that stock was much higher than it showed the
-- or the volume of our position was much higher
than the entire volume of the trading day, which
is what made the trade stand out.

Q. Do you remember when you became
highly suspicious about this trade?

A. I don't recall exactly.

Q. I think I have a note here that --
Exhibit 15, the SEC Exhibit 15, about the --
about the trade, if you could Took at that. And
there's a -- well, why don't you tell me when you
get to it.

A. okay. I'm -- I'm there.

Q. oOkay. There's an e-mail from ou on
November 8th where you talk about how Mark
brought it to your attention that he's got
difficulty reconciling this, and you go in to
your discussion about the trad1ng volume. And 1in
the end, you said, please tell me the group that
it comes from. DbDid you think I was dealing with
brokers for this account?

A. I assume you're asking about the
HFACF account?

Q. Right.

A. Yes, as far as I understood, when we

would submit a sheet to you, you would forward
that on to a confidential broker who would
execute them and send the prices back to you,
which you would then, 1in turn, send back to us.

Q. Did you understand that we were the
sub-advisor on these accounts?

A. NoO.

Q. So that means you never knew that

these accounts were traded just like Reliance was
traded, same modeling, same Excel spreadsheet,
and send the information to the client, and they

execute it. You don't recall our talking about
how the client was doing the execution, as did
about a half dozen other of our c11ents, you
don't recall that?

A. No.

Q. I want to go -- if you'd just hold
that exhibit there, if you would, please, and if
you would go to the LCM Exhibit B.

MS. SEVILLA: ATl right. Ms.

Jenkins, hang on while I get that. what

Tetter was that again?

JENKINS: B, as in bravo.
MS SEVILLA: Okay. I'm handing B

to Mr. Day. (Handing.) £

A. Okay. I have B 1in front of me. i

Q. we'll get into it. well, are you
dealing with paper or electronic?

A. Paper.

Q. okay. well, it's -~ it's a file
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titled -- anyhow, it's the September price and
volume attachment you sent to me with that e-mail
on November 11th.
A. Okay.
Q. And your e-mail on November 1lth

talks about they're buying the 1.9 million
September 2nd, and they're selling it on October
1st, and the total volume on September 2nd, and
the total volume from the 2nd to the 29th, being
still less than a million, and the total volume
on the 1st being 316. And the tone of your

e-mail is just -- you know, this just couldn't
possibly have happened correct?

A. I wouldn't speak as to the tone, but
the numbers you gave were accurate.

Q. well, the numbers you give, John.

A. We11 the numbers you read, yes.

Q. I'm read1ng your e-mail, and we're
reading the chart. Anyhow, I didn't open this
chart until recently where all of a sudden
4-and-a-half million shares in one day, the day
before the trade, jumps off the page. So I
thought it was rather gross misrepresentation
that you write the way you write. But my
question is: why is it November 11lth that you're
all of a sudden ?ett1ng highly suspicious about
trades purportedly done in September7

A. Right now, I can't recall the
details. Potentia11y, that was the first time

that was brought to my attention, but again, I
don't recall.

Q. Right, but we did agree earlier that
the major points of your job were to maintain
consistency, client guidelines, and portfolio
construction. And you had the primary
responsibility of putting the trades together,
and yet you put the buy in for this stock and the
sell in for this stock when they were extensive
Tiguidity problems, and it never came to your
attention.

A. what exactly is the question?

Q. The question is: Why did it take
until the 11th of November for you to get
concerned when it's your primary responsibility
to be putting these portfolios together properly
and use the liquidity risk settlements to have
gotten by you?

I mean, I'm sure you will be pleased
to know that the trade was never done because you
were r1ght it couldn't be done. But I just -- I
just don't understand why it takes so long for
you to get highly suspicious when all the
information was right in front of you the whole

time, and you would have brought it to my
attention at any time. But as we found out, they
-~ they received so many mistakes, they ended up
staying in cash, which was pretty good for them.
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we talked earlier about mg

explanation for this trade. When you brought it
to my attention, I think you saw in the e-mails
that I said, well, it must have been a private
transaction because they've done that in the
past, and you seemed to get confused about the
difference between a private transaction and a
programmer basket trade; am I right? Are those
confusing to you, or did 1 get that wrong?

A. Is the difference between a private
transaction and a program trade confusing? I
don't know what a private transaction is, so the
difference, I guess, would be confusing.

Q. Do you know how a program or a
basket trade works?

A. I do.

Q Excuse me?

A. I -- I do.

Q Can you tell me how you think it
works?

A. Through principal risk bids where
the broker will give you a price on what they --
the premium it will cost to execute that basket.

. Is it possible to call up a broker
and say I would like to trade this basket on
today's closing prices?

A. I -- I honestly -- is it possible?

I guess it would be possible, there are orders
Tike market and close orders which would
accomplish that. I -- I don't see -- I don't see
-- I guess it would be possible to execute things
on the last print of the day through the use of
market on close orders.

Q. Do you have any --
) A. Highly, highly advised against,
ut --

Q. Do you have any experience with
these kinds of trades?

A. Market on close orders, I have lots
of experience with them.

Q. So would you have experience with

large baskets, you know, like a $500 million
basket of stocks being traded on market close?
A. No, I do not have any experience

with a basket being traded on the market close.

Q. would you know when that trade
executed or not?

A I don't understand the question,
when -- what trade?

Q. If a client calls a broker, wants to

execute a large basket on market closing prices,
would you know at what time of day that trade
might be traded?

A. I don't see -~ am I the person S
requesting this? I don't see the hypothetical.
what do you mean, as a third party, would I know?

I don't understand the question.

Q. No, no, do you think it's possible

for that trade to be executed from the market

Page 75
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A. Because there were positions that I
had entered that were placed on the first tick of
the day, so maybe a hundred shares had been
executed or maybe a premarket print that still
remained in the books which were never updated
with the actual execution.

Q. would it have been the close from
the day before?
A. No, I said the first tick or

sometimes a premarket trade, there's a
placeholder to get a price to model the trades
for that day.

Q. would that same number have been a
tick away from the close the day before?

A. Could have been.

Q. And if you were so suspicious about
this, why didn't you ever bring it up?

A. I did bring it up, I brought it up

to Derrick, I called FINRA about it and spoke
with an ana1yst there. I called other trading
professionals to ask if they had ever heard of
anything 1ike that, guys who run shops that do
hundreds of millions of transactions a day. And

other industry professionals had never heard of
the transaction that you were describing.
Q. You said earlier that you called
FINRA to check out the APPA trade. Were you
regularly calling FINRA to check out these
trading prices?

A. I was not.

Q. I guess I don't understand, if
you've got any issues, why -- I mean, I never
heard a word about it and --

A. Again, the --

Q. D1d you -- did you have a lot of
conversations with Derrick about it?

A. NO.

Q. NO. You said earlier that you
thought you couldn't discuss this because you
might lose your job; 1is that right?

A. No, I don't remember saying that.

Q. vou said when you were talking to
Derrick, you didn't bring up your concerns
because you might get fired like Mark did, I
think, 1is what you said?

A. I don't remember saying that.

Q. Am I right or -- maybe I got it
wrong.

A. I believe I did not say that.

Q. And can you tell me the time horizon

of these concerns? Were you concerned in October
of '07 when you just started?

A. No, I did not understand the
accounts, nor had I had the experience with thews
to be suspicious. ¢

Q. And when did you first become
concerned? i
. A. I can't put a date on it, small
items started to concern me when I noticed prices
Page 96
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would not be updated for placeholding prices I
had put. And the first time an issue which I
could point to with some conviction that I knew
was not right was the APPA trade, and it was that
time where I was certain that that transaction
could not be done and not reported to any source,
where I called FINRA and other industry
professionals to ask for background on it.

Q. we established earlier you didn't
get concerned about that until six to eight weeks
after it happened, and I just find it
extraordinary that you're calling up regulators

without even mentioning this level of concern to
me. I got one e-mail. And I certainly
understand there's a liquidity problem with the
trade, I didn't look at the numbers, but I
figured if the client reports they did_it, the
client reports they did it. And clearly, you
know, by the time we got to December and I had
taken over the reconciling and settling up of
with all the accounts, we discovered it hadn't
been done, but wouldn't it have been an awful Tot
easier to discuss it with me and say, hey, I
mean, you -- you've already said you understood
that I'm just passing the trades to. the client,
and the client's passing the execution back to
me, so I'm certainly not going to be sensitive to
any of the ticks on the market, open or not,
because I'm not sitting in front of a trading
machine. And we established that it's a major
part of your job description to be doing this
work, reviewing the portfolios, where your first
port of call with any problem was supposed to be
me.

Do you have any explanation for why
the trades and the confidential accounts deviate

so significantly in October, which seems to be
about the same time as all this concern is
developing?

A I can't speak for those numbers and,
therefore, I have no explanation. I can't verif
that they're accurate or that the data from whic
they had been created is accurate; therefore, I
can't answer that.

Q. Did you agree earlier that you
remember Mark talking about the active accounts
are down six and the SPB accounts are down 167

A. Yes, I remember Mark had mentioned
-- or -- or some part of the conversation where
the changes would have made a discrepancy in the
performance.

Q. But you have no explanation for how
that will happen, is that correct, when you've
got the instructions to trade the same for all of

them, in fact, you do that quite successfully for °

five out of six months, and the whole thing falls
apart in october. So is your final comment is
you just have no explanation for 1it?

A I can't speak to the data that you

page 97
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Hudson. I had heard many offhand comments, one
from even Leila's brother Ted, saying that I
wished she would just end that relationship
because it's going to cause her more grief or
trouble than good. The manner in which they were
traded, I had asked other industry professionals,
and no one had heard anything like it. There
were prices that were never updated, placeholding
prices, which were never updated. volume

concerns, this would be stocks that would be
extremely hard to get, shares of which this
confidential broker seemed to get shares
effortlessly. And then when I would be impressed
with that they were able to get so many shares in
that time frame, I would review the charts to see
what impact, if any, they had, and they never had
any impact, especially on a big position in a
Tiquid stock.

Q. Iimpact on what?

A. on the price, usually if you had a
lot of shares to buy in 11qu1d stock, you move
the price. The timing in which we would get
executions back seemed awkward, we wouldn't get
executions back for sometime several days or
weeks. Those are the ones that come to mind
right now.

Q. puring your tenure at Locke, did you
draw any conclusions in your mind concerning the:
SPB accounts?

A. Towards the end where I had a -- a
trade that I couldn't explain, and as I said
earlier, I could have some conviction about it
being a false trade, that's when I drew the -

conclusion that the trade did not happen or the
accounts weren't real.

Q. and the basis for that conclusion
was the APPA trade that you talked about earlier?

A. Yes, because it was a definitive
guantifiable piece of evidence to me.

Q. Did anything else contribute to that
conclusion?

A. well, all of the smaller m1sg1v1ngs

that I had had ear11er when I first started, I
just had assumed that I didn't know enough about
the relationship to have any right to be
suspicious about it, but as I learned more and
more about the way everyth1ng worked at the
company, it became more and more suspicious, and
it climaxed at the point where that trade where I
can point to a volume number and say that there's-
no way that that trade was executed in this stock
during that time.
MS. SEVILLA: oOkay. Thank you, Mr.
Day, those are all my questions. Before.
we go -- s
MS. JENKINS: I have --
MS. SEVILLA: Before we go off the
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record -- just one minute, I'm not done
yet. Before we go off the record, I just
want to register an objection to Locke
Exhibits -- any questions Ms. Jenkins
asked concerning or relating to Locke
Exhibits, inc1uding Locke Exhibits A, B,
F, H, and K; that's A as 1in Apple, B as 1in
boy, F as in forest, H as in horse and K
as in kite. And the basis for that
objection is Tack of foundation.

Ms. Jenkins, do you have anything
further?
MS. JENKINS: Just quickly.

FURTHER EXAMINATION
BY MS. JENKINS:

Q. John, while I was away, I don't
know, September, October, something, the SEC, the
-- one of the examiners from June, sent a copy of
the confidential account contract back to the New
York office, which when I returned was open and
on my desk. Do you remember seeing that?

A. I don't remember seeing it.

Q. well, it's unfortunate, but -- you

know, we called them confidential. Did you get
the impression that they were extremely
confidential accounts?

A. I did.

Q. So that it's entirely possible that
other people in the company didn't know about
them because I wasn't permitted to share that
information?

A. I guess that's possible, I wouldn't
know.

Q. You said the timing of executions
coming back seemed awkward, but even though we're
on record all over the p1ace for having very
large confidential sub-advisory accounts, you
seemed to have just learned today that we were a
sub-advisor and not dealing with a broker. But
did you ever see executions coming back from
Reliance or MyVest or Clarke or Lockwood or any
of the other sub-advised accounts?

A. Yes.

Q. Can you tell me about some of the
executions you saw coming back from Myvest?

A. I did not see executions from
MyVest.

Q So you did or did not?

A. I did not.

Q. what about Reliance?

A I did not see executions for
Reliance.

I'msorry. I didn't -- you said dig
not or you did? i
A. I did not.
Q. Okay. So the fact that we got them
at all makes them more reliable than those
accounts.
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I was placing orders on behalf of Locke Capital on

behalf of them.

Q Okay. And then they would go ahead and execute them?
A That's right.
0 Well, let me back up for a second.
Did that accounting software have any particular
name?
A It was Advent Axys; A—X-Y-S.
Q A—X-Y-5? |
A Right.
Q Okay. Now, during your first period of time at
ILocke Capital, who else worked there besides yourself and
Ms. Jenkins?
A Cindy LaFay, Cynthia IaFay.
Q Okay. And what was Ms. LaFay's job?
A. The same as mine.
Q And T believe you said earlier that you left
Locke Capital the first time in — sometime in 2000; is
that right? |
A Tt would have been '02.
Q Ch, no, I misspoke, 20022
A Right. =
Q Sorry. And do you recall when ll’l 20027
A Not exactly. I'm going to say May or —— May—ish.
Q Close enough. Now, when you left in — ILocke Capital

Exhibit 5 - Exh 4, 5, 6, and 7 of Docket 67 of the Court.pdf p 13
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in 2002, was that a voluntary departufe?

A There were no clients, paying clients. It was after
the 2000 — it was after 9/11 and the market was pretty
devastated. |

Q So was it your understanding, at the time that you
left, that there were no more paying clients at ‘Locke
Capital?

A That's right.

Q Ckay. Now, I think you said earlier that you started
working at Locke Capital again in approximately late 2005?
A I believe that's correct. It might have been early
'06, but I believe it was 2005.

Q Ckay. And how did it come to be that you went back
to Locke Capital?

A Ieila just called me one afternoon and asked what I
was doing, if I would ke available to work part time.

Q And you agreed to do that? -

A Rbsolutely. I was unemployed.

Q Ckay. And at the time that you started working at
Iocke Capital again, where were the company's offices?

A At that time she was working out Qf Rhode Island and
I worked fraom home, which wés in West Palm Beach.

Q And when you returned to Locke Capital, did you have
a job title? |

A Job titles — the company was very small. If I had a

Exhibit 5 - Exh 4, 5, 6, and 7 of Docket 67 of the Court.pdf p 14
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be able to tell Mr. Huntington that you were working there
through '03, not '02.
A OCkay.
Q Because it was — I just want to make sure you agree
with that because that was the year we started to lose |
those accounts and we actually ended up with the — only
with the Swiss accounts in November of '03.

Would you agree'with that?
A November does not sound right, but it's possible,
Ieila. I'm sorry, I don't have any Locke Capital records.
I would have done a little more research to see, you know,
what number of clients we had at what time, but I don't
have any reason to disagree with you on that. I really —
I really thought it was '02 and I really thought it was
sumer and — but it could be '03.
Q Do you remember when — after Cindy left, saying to
me that you were mostly in the office by yourself and how
you really didn't much want to go to work there by
yourself anymore?
Yes, and I was working from hare.
We got rid of that office in May of '03.
Okay. .
And you were wdrking from home. }‘

Okay. Well —

ORI - ORI O J

It would have been — September, Octcber is when I
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ran out of enough money to keep paying you.

A Okay.

Q And then other things I wanted to have on the record:
Do you remember all the filing cabinets in that office in
West Palm Beach? |

A Yeah, I brought it all with me to Little Rock.

Q Well, you brought your files, but do you remember the
big files in the front of the office, when that —

A Ch, yeah. Yes.

Q I mean, today ILocke Capital Management still has all
those files with your handwriting and what they are, are
all the custodial statements that were organized ——
Right, where I balanced monthly ——

— by client, month by month, year by year?

Right.

So you say you remember doing all that?

Absolutely, yes.

And that was — and T think Cindy did some of it,

(OJ - O N © B

too, I thought.

Well, do you remerber when we got new clients, that
you would interact with the custodian and set up the
attempt to trade with brokers and custodians and —

A Yes. |
Q — get them?
And what I remember, is that those custodians sent us

Exhibit 5 - Exh 4, 5, 6, and 7 of Docket 67 of the Court.pdf p 16
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remain available to work part time should there be work to
do and money with which to pay you.

Do you remember that?
A Well, yeah. Yeah, I think verbally we agreed that,
you know, if you needed me, I would be there for you. |
Q And T mean, cbviously you were trying to do other
things?
A Yeah, I got ancther job and I tried to run my own
carpany, and quickly learned I couldn't do that and —
Q You bought some software to do something with that?
A Right.
0 But we were in touch from time to time, where T
explained that we weren't making much money, but
ultimately, in —— in the fall of '05, I was summarily
dismissed from my London situation and had decided that,
since I hadn't been able to find additional clients —— and
do you remerber my saying that it was difficult to get new
clients because we only had a handful of clients onboard?
A Yes, I do.
Q Because — do you remember my going to} a presentation

in Illinois — T think it was for the University of

I1linois —— e
A Yes.
Q — where we were looking for emerging money managers

and I flew —— I remember thinking there was some talk

Exhibit 5 - Exh 4, 5, 6, and 7 of Dacket 67 of the Court.pdf p 17

71



o W Y Ok W N

R =
N = O

13
14
15
16
17
18

19

20
21
22
23

24

25

about you coming because it wasn't so far from Little

Rock ——
A Right.
0 — but we came second. We didn't get that account.

But do you remember that at all?
A I do.
Q Yes. And they were amongst the people that would

have asked us to come to present and they would say, you

~ know, "great practice, great performance, come back when

you've got more accounts." Which made it difficult if we
didn't get more accounts, we couldn't come back when we
got more accounts.

A Right .‘

0 But in '05, I started to learn about we had been
running a long—short account since January of '04 and I
thought that — I'd learned that that's a support system
for hedge funds, which include — included prime brokers
and they included a capital raising aspect to that, so I
spent — well, I spent a couple of weeks in New York
heading up a hedge fund. And it was at that time that I
called you and asked if you could come back part time,

which you did because you weren't doing something else at

the time and you seemed quite happy to come back.
Is that your recollection?
A Yes.
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1 clients. So it was really up to any individuat 1 Q. Anything eise?

2 institution and how they went about their business as to 2 A, They —{ suppose this is why | smiled - they

3 which databases they might use. 3 usually said that performance wasn't particularly

4 Q. Okay. | guess my question was probably not as 4 important, but | don't think you got the phone call

5 clear as it could have been. Who did you understand 5 unless you were in the top half of the database.

&  would be locking at the data that you had submitted to 6 Q. Did you understand that clients considered an

7 those various databases? 7 advisers assets under management as something they were
8 A, In the first instance the consultants look at 8  looking at?

9 it, and secondarily their clients. So i would say, you g A. That seemed to matter less and less. They

10 know, nene other than institutional investors, 10 pretty much -- you know, sort of the hurdle was once you
11 sophisticated large investors. 11 have a hundred million they didn't really care. They *

12 Q. Now, did Locke Capital alsc prepare marketing 12 were much more interested in your process. They — they
13 materials of some kind? 13 normally had rules, such as, the State of Califomnia, for

14 A, 1 would say rather badly, 14 instance were - | haven't personally managed money for
15 Q. Okay. What kind of marketing matenals did 15 them -t don't think hands out accounts of less than

16 Locke Capital prepare? 16 five hundred million dollars. So, they're not going to

17 A, We just about always had a brochure going. 17  give a money manager with a hundred million five hundred
18 Q. How did you use the brochures? 18  million.

19 A. Somebody called up and said, "Could we please 19 Q. Sure.

20 have some information”. We'd go, "We'll send you our 20 A. Sothat's why | said they — it didn't really

21 brochure®. 21 matter to us, because we wouldn't be talking to somebody
22 Q. And who at Locke Capital prepared the 22 like that.

23 brochures? 23 Q. Now, | take it from some of the communications
24 A. Quite a few people. Usually the junior person. 24 we've had in the past, is it your position that Locke

25 Q. Did you look at the brochures before they were 25  (Capital had a client that was based in Switzefand?

18 20

1 sent out {o a client, or anyone who happened to ask? 1 A. My position as ~ well, we had, over the years,

2 A, Notusually. 2 several clients in Switzerland.

3 Q. Well, generally speaking, did you ~- had you 3 Q. Can you name them for me?

4 looked at the current version of the brochure at any 4 A. Probably not all of them.

5 particular point in time so you knew what it said? 5 Q. I'msorry?

6 A ltdidn't change very much. Soitusually, ! 8 A, Probably not ali of them. | mean, if you're

7  would say, once a quarter the performance would be 7 particularly interested in the confidential one, the name

8 updated. 8  onthat contract was AMAG, And we - I'm just trying to

9 Q. Did you have an understanding of what kind of 9 - iworked a lot more in Switzeriand in the eighties and

10 information clients who would be looking for investment 10 the nineties than | did in the recent years.

11 advisory would consider important information? 11 Q. Well, for the eighties that would have

12 A I have an understanding of what they say is 12 certainly been before Locke Capital was created: right?

13 important to them. 13 A. Right.

14 Q. Okay. What did you understand the clients were 14 Q. How about in the nineties?

15 typically looking for when they were out comparing and 15 A. We had a lot of overiap between our

16 potentially hiring an investment adviser? 16 Dbroker-dealer and the money manager,

17 A. They -~ | guess | found, because we were really 17 Q. When did AMAG become a client of Locke Capital?
18  only talking to very sophisticated investors, | found 18 A | say -~ | guess -- well, one of the things |

19 that they were most interested in our risk 19 was going to say earlier, when | asked if | could make a
20 characteristics. 20  statement, |s that | have - | have to make a lot of

21 Q. And what - did you have a sense of what else 21 statemen‘g’that»are without prejudice to my case because,
22 they were interested in? 22 aswe've discussed, | don't have access to Locke's
23 A. investment process, 23 official critical data any more. Haven't had it since
24 Q. Anything else? 24 the middle of March. So, | say without prejudice my
25 A. Control systems. 25  recollection is '97.
SEC v. Locke Capital Unsigned Page 17-20
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1 Q. Where was the AMAG located? 1 something like that.

2 A, Zurich. 2 Q. Three to six times?

3 Q. Can you tell me what kind of business AMAG was? 3 A. Yeah, roughly.

4 A. I don't know for certain. | assume them to be 4 Q. Wnere did the meetings take place?

5 a family office or independent asset manager, or a small 5 A In Zurich.

6  investment advisory company. | never — [ would not have [ (11:54 am.}

7 known exactly how they were classified in Switzerfand. 7 (Off the record)

8 Q. You said, do not know what form of organization 8 (11:55a.m.)

§  the company was, for example, a partnership or a 9 Q. All the meetings were in Zurich with both

10 corporation? 10 Hoffmans; is that what you just said?

11 A Pdon'tknow. No. 11 A. Yes.

12 Q. Is AMAG the client that was sometimes referred 12 Q. When was the first one, the first meeting?

13 to within Locke Capital as “the SPB"? 13 A. I'm not exactly sure. But i believe in the

14 A. They tabelled accounts we have with them as SPB 14 mid-nineties.

15  accounts, 15 Q. Did you keep any notes of any of your meetings
16 Q. And how did AMAG {abel those accounts as SPB? 16 with the Hoffmans?

17 How did you know that that's what they were labelling 17 A. | might have.

18 them? 18 Q. Do you still have them?

19 A. Justwhat they told me. That's how they 19 A. Probably.

20 referred to them, 20 Q. Whnere would they be?

21 Q. Did you have an understanding of what SP — 21 A. Inthe files,

22 strike that. Did the letters "SPB" mean anything, as far 22 Q. And when you say “the files", what do you mean?
23  asyouknew? 23 A. The Locke Capital files in the office in Rhode

24 A. No. 24 sland,

25 Q. As an acronym for something? 25 Q. Are the Hoffmans the only two people from AMAG

22 24

1 A. | don't know. 1 that you ever met?

2 Q. Did you ever meet anyone from AMAG? 2 A. | think so.

3 A. I understood that | met people from AMAG. 3 Q. When | first asked you if you met anyone from

4 Q. Well, do you have some doubt as to - first of 4 the Swiss client it sounded fike you had some

5 all, who were the people you were referring? 5  qualification to the answer. Do you actually — or do

8 A. Mr. Hoffman and Mr. Hoffman. 6  you actually have some doubts as to whether the Hoffmans
7 Q. There were two "Mr. Hoffmans"? 7 really were affiliated with a company called AMAG?

8 A. There were two Mr. Hoffmans. 8 A, It's difficult to know, in that when you arrive

9 Q. Do they have first names? 9 at the building, as ! found in many piaces in Europe,

10 A. | understood the young male to be Peter. 10 there are multiple names listed next to all the offices.

11 Q. And was there an older — | gather there was 11 And when | was last there it seems that they were

12 also an older Hoffman? 12 subtenants of another firm that | had initially been

13 A. Yes. 13 introduced to. So i don't know whether they were - [

14 Q. You don't know his first name? 14  don't know how many companies were being managed from the
15 A No. 15  office space where | met them,

16 Q. Did you understand there was a family 16 Q. Did they give you business cards at any of

17 connection between the two? 17 those meetings?

18 A. | believed there to be, but | don't know what 18 A Idon't remember.

18 itwas. 19 Q. Now | take it, were you ever at, in front of a
20 Q. When did you meet — you met both of the 20 building in Egrich that you understood to be the offices
21 Hoffmans, | take it? 21 Of AMAG? ¢
22 A Yes. 22 A Yes
23 Q. How many times? 23 Q. Okay, what was that location? Do you recall
24 A. The younger man | met just once. The senior 24  the address?
25 Mr. Hoffman | don't know whether it was three to six, 25 A. Dufourstrasse 107.

SEC v. Locke Capital Unsigned Page 21-24
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1 Q. Yes. 1 Q. Well, did you need - did you need to get the
2 A, Justnotes. 2 custodial statements on a quarterly basis in order to do
3 Q. What email address did you use for AMAG once 3 whatever Locke Capital was doing?
4 you started using email? 4 A. Itwould have been helpful,
5 A. The -- i set up an email that they were not 5 Q. Did you get them on a quarterly basis?
6  happy about, at the suggestion of SEC staff in June of 6 A, No.
7 2008 7 Q. Did you ever contact Chase directly to get the
8 Q. What was that email address? 8  statements?
9 A. ithad to do with subadvising trading or 9 A No.
10  something. I'd have to go back to the data. 10 Q. Did you ever speak to anyone at Chase about the
11 Q. We may see itin a document later. | take it 11 accounts for AMAG?
12 did AMAG not have its own email address at all? 12 A. No.
13 A | don't know. 13 Q. Did the performance calcutations that Locke
14 Q. Did you keep the emails that you sent to AMAG 14 Capital did for its various strategies include results
15 once you had set up the address that we just talked 15 for AMAG?
16 about? 186 A, Some of them.
17 A. Sure. 17 Q. Which ones?
18 Q. InatLocke Capital computer somewhere? 18 A. Depended on which strategies and which time
19 A. Yeah, yeah. 19 frames and what the request was for. So if somebody
20 Q. Now, how did you go about setting up that emal 20  wanted our internationat composite, when we had an
21 address? 21 account from them it was in -- | could refer you to the
22 A. You get on the intemet and you set it up. 22 GIPS rules -- that's G-I-P-S, for Global Investment
23 Q. And how did ~ did you have an understanding of 23 Performance Standards — which talk about, you know, when
24 how someone from AMAG could access the emails? 24 you have an account and when it's in a composite and when
25 A. Yeah, they have the email address and a user 25 it's out of a composite.
30 32
1 name and a password and they use the email address. 1 So, for instance, once those confidential
2 Q. So you could — you would send an emait to that 2 accounts were significantly interfered with or violated,
3 address from your email to them and then they would be 3 or sabotaged, whatever you want to call i, in the fourth
4 able to access it, is that how you understood it worked? 4 quarter of 2008 we had to take those accounts out of the
5 A, Mmm-hmm. 5 composite.
6 Q. Did Locke Capital have custody of AMAG's 6 Q. 1should have asked you this before -- which
7  assets? 7 investment strategies of Locke Capital's did AMAG
8 A. No. 8  participate in?
9 Q. Who did? 9 A, They had -- by the end they had globat long,
10 A. | always betlieved it to be Chase. 10 international long, US long and global long/short.
11 Q. And whnen you say "Chase”, do you mean the 11 Q. Is that alt four of the strategies that Locke
12 JP Morgan Chase institution or not? 12 was offering?
13 A, Well, itis now. [ think it was just "Chase" 13 A. Well, we also had intemational ADR only and
14 whenit started. 14  global ADR only.
15 Q. And how did you get an understanding that the 15 Q. And they didn't selt them?
16 AMAG's assets were at Chase? 16 A. They didn't do that.
17 A. Because they sent me documents that had "Chase” 17 Q. Now, did any of -- anyone at Locke Capital,
18  enit 18  other than yourself, ever speak with anyone at AMAG, as
19 Q. What documents did they send you? 18 far as you know?
20 A. They sent me documents in response to my 20 A As fgr as | know not, with one exception. |
21 request for custodial statements. 21 wastold :':y fqrmer husband spoke to them.
22 Q. How often did you request custodial statements 22 Q. well ~
23 for the accounts at Chase? 23 A, And | don't know whether he would ever rate as
24 A. | don'tknow. You know, | - | ended up with 24  alocke employee or not.
25  more over time. 25 Q. What's the name of your former — the former
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1 exhibit 1, it's just a couple of excerpts from her 1 A, itlooks like something from my divorce

2 deposition. In particutar | point you to page 67, which 2 solicitor in the UK.

3 is the lower left of the sheet that 've handed to you. 3 (Exhibit 2 marked for identification.)

4 A Mmm-hmm. 4 Q. Is this a financial statement that was

5 {Exhibit 1 marked for identification.} 5 submitted on your behalf in the divorce proceedings in

6  BY MR HUNTINGTON: 6  the United Kingdom?

7 Q. And if you'll notice on line 6 and 7, this is 7 A. tdon'tknow. It could be but -

8  you asking question to Ms. Hudson? 8 Q. Do you recall submitting -- having your

g A. Right. 9 solicitor submit a financial statement on your behalf in

10 Q. Andinlines 6 and 7 you said at the time that 10 thatcase?

11 “we actually ended up with the -- only the Swiss accounts 11 A. I certainly asked her to. It turned out she

12 in November of ‘03", do you see that? 12 didn't,

13 A, That's entirely possible. 13 Q. |f you look at page — well, the form itself is

14 Q. Well, in fact, is that not the case? 14 not numbered, but there is a handwritten “88" on the

15 A Well, | think it's — what I'm trying to think 15 bottom part of the second page of the exhibit.

16 of is when we had other accounts — and without being 16 A, Right.

17  able to look at the data — so | could probably go back 17 Q. And on that page it contains information about

18  to the data and tell you that yes, in November those were 18  Locke Capital. And toward the lower part of the page

19 -- we didn't have other accounts., But I'm not sure right 18 thereis an estimate for the current value of Locke

20 now. 20  Capital, and that estimate is zero, do you see that?

21 Q. Did you have the data in front of you when you 21 A. You're down here, on this box?

22 made that statement during Ms. Hudson's deposition? 22 Q. Yes.

23 A. You'd have to tell me when the deposition was. 23 A. Right.

24 Q. Sure. 24 Q. Was that accurate as of the time that this

25 A, Orits on here. 25  statement was submitted to the Court in the United

38 40

1 Q. 1¢'s on the front page. That deposition was on 1 Kingdom?

2 February 17th, 2010. 2 A. It was probably accurate a ot of the time.

3 A Yes. 3 Q. Okay. And -

4 Q. Did you [ook at the data before making that 4 A. But, you know, it depends on how and why you're
5  statement? 5  asking.

4] A. Probably, 8 Q. Do you mean Locke Capital's value might or

7 Q. Are you sure? 7 might not be zero depending on why I'm asking?

8 A No. 8 A Yes.

9 Q. After November 2003 for what period of time did 9 Q. How could the company have value or not have
10 Locke Capital only have the AMAG accounts? 10 value depending on the purpose of the question?

11 A. I'd have to ook at the data. 11 A. Well, does it have revenues? Does it have

12 Q. Can you make no estimate at all, sitting here 12 losses? Does it have retained earnings? Does it -

13 today, without the data? 13 Q. Okay.

14 A, | don't think so. 14 A, You know ail that stuff. But primarily Locke

15 Q. When did you re-hire Ms. Hudson? 15 Capital's expenses exceeded their income. So while |

16 A. Early '086. 16 think the UK divorce court decided Locke Capitat

17 Q. And did tocke Capital at early ‘06 start to get 17 management had value, but it didn't have any value to me
18  other clients? 18  if it was Josing money,

19 A. Yes. But a lot of other clients. 18 Q. Could you flip to the next page of exhibit 2,
20 Q. Would it be fair to say that Locke Capital was 20 please. And if you look at the top, it says that you
21 inactive during 2004 and 20057 21 have been inen‘np!oyed since October 2003 due to your move
22 A, No. 22 to the United Kingdom and a resuiting illness; do you see
23 Q. Okay. I'd like to show you a document we've 23 that?
24  had marked as exhibit 2. This is an excerpt from the 24 A. Correct.
25 document. Have you seen exhibit 2 before? 25 Q. Was that accurate?
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1 A. Those were the words my attomey told me to 1 my attorney to file was — well, | was told by the final

2 use. 2 judge it was never filed, although a previous judge had

3 Q. Were they -- were the words accurate? 3 made decisions based on the information that | understood
4 A ittumed out that the UK divorce court didn't 4 to be filed. Butin the end the judge told me it wasn't

5 view them to be accurate, And the financial instrument 5  filed, so ! really coutdn't tell you the provenance of

8 that -- information that was filed was in, | think, maybe 8 this exhibit.

7  February of '05, and the barrister withdrew this 7 Q. Altl've been doing is asking you whether

8 statement. So it became officially no longer a position. 8 certain statements in the document are comrect.

g You have to excuse me, | didn't -- really 8 A. And ! - and what | can -- | can't say for

10 didn't understand what was going on in this UK court. 10 sure, because | can't say whether [ put this data

11  But-- 11 together or whether it's stuff that was filed or wasn't *

12 Q. Okay. And - 12 filed. Or, you know, | don't know where you got it.

13 A, — my position was that | hadn't made any 13 But, | mean, | don't know if you got it from the UK court

14  income and I'd been quite ill since ‘03. 14 system or where you found it from. So | wouldn't — I'd

15 Q. Had you — at the time of the statement had you 15 have to go back to my data to verify whether that stuff's

16  been unemployed since October 2003, as it says here? 16 correct.

17 A. | had no income. 17 Q. Sojust to wrap it up, so sitting here today

18 Q. Were you doing any work? 18  are you not sure whether Locke Capital had any net income
19 A. 1 worked all the time. 19 in 20057

20 Q. Atwhat? 20 A. Correct.

21 A. Managing money. 21 {(12:25a.m.)

22 Q. As on behaif of Locke Capital? 22 (Off the record)

23 A. Sure. Yeazh. 23 (12:26 am.)

24 Q. And that's true from -- say after October 2003 24  BY MR. HUNTINGTON;

25  alithe way to the present, or at least until the fiing 25 Q. Ms. Jenkins, | would like to show you a

42 44

1 of this case? 1 document we've had marked as exhibit 3. And can you tell
2 A Well, I'm a net creditor to Locke. So over the 2 mewhat this is?

3 years, | mean, there was -- there was maybe only, | don't 3 A. itsaysit's the Locke Capital Management Due

4 evenknow. | don't even know if there was a perod as 4 Diligence Questionnaire.

5 long as a year that | actually took a salary. Butiwas 5 (Exhibit 3 marked for identification.)

8 a net creditor. & BY MR. HUNTINGTON:

7 Q. if you could flip to the next page of exhibit 7 Q. Do you recall seeing this document before?

8 2, please. Would you do that? And on that page it 8 A, | recall seeing something fike it.

g indicates that Locke Capital had no net income for the 8 Q. ifyou could flip to page 13, just for a second

10 year 2005; do you see that? 10 here. Is that your signature on page 13 as the Chief

11 A. That's what it says, 11 investment Officer of Locke Capitai?

12 Q. Was that true? 12 A, it's my electronic signature.

13 A. | don't remember. 13 Q. And did you put your electronic signature on

14 Q. Did Locke Capital have any clients in 2005? 14 this document?

15 A. Sure. 15 A, [don't know.

16 Q. Who were they? 16 Q. Isit possible somebody else did?

17 A, We were certainly managing money for the 17 A, Sure.

18  confidential client. And{ think there were, you know, a 18 Q. What was the document used for?

19 couple of other smailer ones that bounced in and out. 19 A | believe this is something that the sales
20 Q. Did any of those clients pay any money to Locke 20 people inhgndon wanted to have from us.
21 Capital in 20057 21 Q. W&;o were those sales people in London?
22 A. ['d have to go look at the financials. I'd - 22 A EWM.
23 Imean, I'd certainly fike it on the record that we were 23 Q. And what does "EWM” stand for?
24 using this particular piece of paper without prejudice, 24 A. tdontknow. | think it was EWM Global, or
25  because what | leamed is that the bulk of what i'd asked 25  something like that.
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1 middie of June 2008? 1 Q. Same thing.

2 A. We had an SEC exam. 2 A, Well, could be.

3 Q. Exactly. 3 Q. Now, looking at the exhibits, | will just go

4 A. So you think this was produced for that? 4 back to 20 first, for a second. It's a list of deposits

5 Q. Well, 'm asking you. You said you wouldn't 5 into various accounts. Do you see that?

6  have had any reason to prepare it, and | am just 6 A, That's what it says.

7 suggesting perhaps you did because it was in the middle 7 Q. Did Locke Capital have accounts at the banks

8  of the SEC examination. 8  listed on this page?

9 A | don't think so cause | don't -~ I don't 9 A. Yeah.

10 remember producing any documents at that time, because 10 Q. 0id Locke Capital receive money in fees from

11 onily Mark and John did - they didn't do ali of them. 11 the clients listed under the column name? '

12 They did 99 per cent of them. 12 A, ifit's assigned properly they did.

13 Q. I'm somy, what is the "them"? 13 Q. "CCM" would be “Clark Capital Management"?
14 A. Mark and John. 14 A Yep.

15 Q. Yes. So what are the “them"” that you said they 15 Q. "HF" would be “hedge fund”; is that right?

16 did 99 per cent of? 16 A. Perhaps.

17 A.  All the documents that were produced in June of 17 Q. “MyVest”, was that a client?

18  2008. Soif this was produced for the exam it would have 18 A. Yeah.

19  been produced by one of them. 19 Q. M-y-V-e-s-1?

20 Q. No. | didn't mean to suggest that, itwas 20 A, Yeah.

21 produced to the Commission by your former counsel in 21 Q. As far as you know, is this an accurate list of

22 eary 2009, but the information embedded in it suggests 22 income that Locke Capital received for its advisory

23 that you created it in the middle of June 2008, Just so 23 services in 20077

24 we're clear. 24 A, Well it looks like it's from our financial

25 A. But can you tell me how you figure out | 25  system. But do we know when this was - is this one you

134 136

1 created it? 1 said was produced in June?

2 Q. Yes. Because if you look at the page you are 2 Q. Itwas produced by your counsel in 2008, But

3 onright - go to the third page of the exhibit. 3 it was apparently prepared, created in June 2008.

4 According to the Locke Capital computer system you were 4 A. Anyhow, | - we had significant mistakes made

5  listed as the author of the document. And the date tﬁat 5 with alf the accounts with Dominic Mingione, which is why
6 it was created is listed as June 15, 2008, &  he didn't hang around very well. So if it's classified

7 A But do you know how do you get to the author of 7 incorrectly it wouldn't be right.

8 the -- does that mean it was done on my computer or it 8 Q. Well, lat me ask this: when Locke Capital

9 was done under my password or ~ 9 received a check from a client for its advisory services
10 Q. I'masking you. | don'tknow. 1 wasn't there. 10 who was in charge of depositing the check somewhere?
1 A. Well, | don't know either. | don't have any 11 A. it was either me or Dominic when he was around,
12 idea where this came from. 12 or Margaret Jone.

13 Q. Allright. Let me show you what has been 13 Q. Whnat kind of record keep - strike that. What

14 marked as exhibit 21. Same kind of thing. This is what 14 kind of accounting did Locke Capital have to kind of keep
15 appears to be the cash-flow for the first half - strike 15  track of how much money it was taking in and how much
16 that - for the first four months of 2008, 16 money it was spending?

17 A Mmm-hmm. 17 A Quick books.

18 (Exhibit 21 marked for identification.) 18 Q. And who handled the quick books?

18 BY MR. HUNTINGTON: 19 A. Myseif and any of the people we hired to work
20 Q. Same series of questions. Did you prepare this 20 inthe ﬁnang&s,
2t cash-flow statement for the first part of 20082 21 Q. WelT,V did'you hire John Day or Mark Rosenblum
22 A. Pdon'thave any idea. But! take it you're 22 towork on finances?
23 going to tell me my computer was the author. 23 A, No, but | wouldn't be surprized if they did
24 Q. Yes, fam. 24  some of the input.
25 A, Okay. 25 Q. Who used the term “SPB" within Locke Capital?
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1 A. Everybody. 1 - they didn't have any particular pecufiar risk

2 Q. Loocking at this list - and I'li represent to 2  characteristics. They didn't have any "don’t buy Advent”
3 you, Ma'am, that! checked the deposits here against alt 3 or"stay out of the UK" or -- what are those things we

4 the bank statements I've seen and all these deposits are 4 got? -- stay out of stocks that do business in the Sudan,
5 accurate. 5 or. you know, didn't have any of that weird stuff. So

[ A, Mmm-mm. 8 they would have taken less time than anyones,

7 Q. Interms of real doliars that were deposited 7 Q. Now, did you send bills to AMAG?

8  somewhere. 8 A, Idon'trecall sending them bills,

] A, Mmm-mm. g Q. isit possible you never sent them a bill?

10 Q. And i haven't found any deposits that I've seen 10 A. | would doubt that.

11 in any bank statements that aren't listed here in 2007. 11 Q. Did you ever ask them for money -- | mean, dsk
12 Okay? 12 them to pay you something?

13 A, Soyou're saying it might be right? 13 A. Frequently. ! setup a whole another

14 Q. Yes. 14 broker-dealer just to get paid by them. And | joined a

15 A, Okay. 15  whole another broker-deater. | joined two broker dealers
16 Q. With respect to the doflar amounts, yes, t am. 16 just to get paid by them.

17 My question is: who would have assigned the label “SPB" 17 Q. Wnat time frame was that, though?

18  forthe second payment? 18 A, OR, boy, '01,'02, | think ‘04, ‘06 and - oh,

19 A. Oh, | didn't even see that. 18  no, it must have been '05. And then end of '08.

20 Q. 'mlooking at exhibit 20, so | hope you are 20 Q. So with respect let's just limit ourselves to
21 too, otherwise we'd get badly confused. 21 the advisory services that Locke Capital was providing to
22 A. Are these -- are these - [ didn't even see it 22  AMAG. [t sounds like -- is it correct to say you did not
23 So, well who —~ whoever input the transaction would have 23 submit reguiar bills to them?
24 assigned it. 24 A. | said earlier that | don't know if they every

25 Q. Well, you'll notice there's a $50 -- strike 25  paid hard dollars. So they - they were accustomed to

138 140

1 that. I'm sorry. A $50,000 deposit in bath 2007 and 1 paying soft doltars.

2 2008 that are listed on these cashflow statements as 2 Q. Thatwasn't what —

3 coming from SPB; do you see that? 3 A. Did |~ did [ ever send bilis? | don't

4 A lda. 4 recall.

5 Q. Isthat accurate? 5 Q. And | think then | said - | asked you a minute

<] A. | have noidea. 8  ago did you ever ask them to pay you something and you
7 Q. Sitting here today do you know whether or not 7 said "frequently”; is that comrect?

8 - whether AMAG paid Locke Capital anything in 20072 8 A, Well, | wouldn't say that frequently. But!

9 A. | don't. My recollection is primarily the 9 didn't, | mean, { took the trip there in '03 to sit them

10 payments came in earier and | don't recali getting any 10 down and say, "Listen Characters. Let's see some more
11 straight in to any of these accounts. 11 money here." And the resuit of that was setting up

12 Q. Maybe you just answered this but I'm sorry, 12 another broker-dealer.

13 let's try again. Do you recall wether AMAG paid anything 13 Q. And how did they pay you for the broker-dealer?
14 to Locke Capital in 20077 14 A, Well, | — to be paid in soft dollars. | mean,

15 A, ldon't 15 o have a broker-dealer affiiation.

16 Q. And for 20087 16 Q. Well, did Locke Capital ever receive any

17 A. tdon't 17 financial benefit from AMAG apart from soft doliars?

18 Q. How much time was devoted to dealing with 18 A. Asin cash coming in, financial benefit?

19 AMAG's matters? 19 Q. Yes.

20 A. | mean, they certainly got far less than anyone 20 At diqjt remember.
21 else. Sothey got--well, they didn't take any more 21 Q. W":l/h let's take the word “financial” out of
22 time than anyone eise on trading execution, because that 22 it. Did Locke Capital receive any benefit from AMAG
23 was -- you know, if you're trading with one account or 20 23 apart from soft dollars?
24 accounts it didn't matter. It's alf the same amount of 24 A. Iwould say that Locke Capital benefitted by
25 time. And | would say they took significantly less time 25  having live discretionary portfolios going as opposed to
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1 correct. But the staff, if 'm — | hope I'm roughly 1 was in that system.

2 correct. But what | recall is they asked for data for 2 Q. well, hadn't it arisen during the examination

3 the US and the intemational composites for the years 3 thatthe staff looked at brochures that had data back to

4 something like 1990 or '91 -- | think it was 90, '95 and 4 1995 and asked questions about those?

5 then the two years — maybe '01 and 06 -- something fike 5 A. Yeah. And we sent the data back-up, But back

8 that. 6  in 'S5 it was on Excel spreadsheets. So what | learnt -~

7 So we were asked to produce stuff. And | think 7 this was my first ever exam, so what | learned was that

8  we're on the performance calculation rule -- does that 8 the data we had backing up '95 wasn't acceptable. So

9  sound right? Ch, you're not sure. Anyhow, the reason | 9  that we should no longer show that data.

10 say ‘90 is that we had found our website hacked into 10 Q. Weren't you aiso saying in this letter that the

11 during the June exam. And Mark had verified that he had 11 brochures that the staff had looked at with data back to

12 checked it when he come to work for the firm in early 12 1995 were only drafts and had not been sent out?

13 Apri, and what was up in June didn't look like anything 13 A. That'sright That's true.

14 he'd seen in April. But it apparently included 14 Q. Weren't you telling the staff that Locke

15 performance for 1990. 15  Capital hadn't been sending out performance data back to
16 And neither Locke nor White Hormn were in 16 1995 so it really wasn't something to worry about?

17 existence in 1990, Sowhat | don't know, is I'm not sure 17 A, tdon't recall making that representation.

18  whether this is why [ got a call in 2006 -- but | know at 18 Q. Well -

19 some point | changed our website where it showed 19 A. Say that again?

20 performance before Locke was in business to attribute it 20 Q. Well, I'm afraid the [ast part of my question

21 propery to White Horn. But | believe our response with 21 was a bit of my interpretation. Butin reading this |

22 regard to data to the SEC from the — this time period 22 understood this letter to be saying the brochures that

23 during the summer was that we didn't have proper 23 the staff looked at that had data back to 1995 were only
24  performance data for 1990 and we didn't have all the 24 drafts that Locke hadn't sent out data -

25  account statements for '95. But what we had decided back 25 A. That's correct. | know that -

166 168

1 in '06, when we hired Ashland to do the audit, was that 1 Q. —up il 19957

2 we weren't going to go back further than '99 because we 2 A. | know that the two brochures they asked me for

3 bought the AXYS system and started using it as of 3 were bothin draft. They hadn't been sent out.

4 June 30,'98. 4 Q. Were you intending to tell the staff that Locke

5 So that as | didn't have time to do allf the 5 had not been using brochures with data back to 19957

6 number crunching in ‘08 and into ‘07 so that we were & A. No. Because we had been.

7 finally hiring people to get -- make some progress on the 7 Q. Aliright.

8  audit, that's why it says here Dechert said, you know, if 8 A. But the ones they asked for were in draft. But

9 you don't have the right data for '35 you've got to start 9 | remember the discussion focusing not so much on the '35
16 from'S7. And I'm surprized i's here, because it should 10 issue because we — it was July in the exit interview

11 have been '99 by the time we were working on this, 11 that we found out that we couldn't use the '95 data. But
12 because we were — certainly going through '07 and ‘08 we 12 | thought the conversation more had to do with GIPS

13 weren't trying to come up with all the required data or 13 cempliance.

14 do anything with verifying the performance track record 14 Q. Why don't you flip over the reference to

15 prior to the middie of '99. 15 page 4, of that exhibit. Didn't an issue arise during

16 Well, one of the main reasons was that Ashland 16  the examination as to whether it was appropriate for

17  Partners uses a direct data grab from the AXYS system, so 17  Locke Capital to include results for AMAG within its

18  to get your track record verified they count on the 18  performance and its assets under management?

19 Advent Systems. And it, you know, all the data's in the 19 A, I'm looking at the disclosure as to the
20 Advent System. That's a third-party system. SoI'm 20 benchmark.% Are you there?
21 surprized that ‘97 is here. But we obviously agreed it 21 Q. No,ﬁtm right above that actually.
22 with Decherts to put it here and 'm not sure why. 22 A, You're above that. Okay. Hang on a sec. So
23 Q. Well-- 23 what was your question?
24 A. Because we're — you know, I've only been 24 Q. It would help you, ma‘am, if you want to flip
25 interested in using the track record since '99 when it 25  back to the very bottom of page 3 you will see the
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1 heading for that section we were just reading - 1 clients?
2 A. Oh, okay. 2 A. No. Butwe - about a third of our clients
3 Q. -- at the very bottom there. 3 worked like AMAG, where we sent them an Excel spreadsheet
4 A Right. 4 or put it into their systems. MyVest we had full
5 Q. Does that help kind of put it in context for 5 discretion over the clients, but they had a tax screen in
6 you? 6 there, so our trades went through but on some of the
7 A. | don't remember how it was worded, but there 7  accounts they had hit the individual tax screen and not
8 apparently was information in the discrepancy letter 8 get executed.
9  where | don't remember what the staff said, but they were 9 Q. But was that something deliberate on the part
10 suggesting that the data related to the confidentiat 10 of MyVest?
11 accounts should not be included. 11 A. Yeah. That was one of the services they
12 Q. And why was that? 12 offered.
13 A. 1don'tknow. But!know it was Dechert's 13 Q. Did they have someone actively deciding whether
14  position that the only -- what's the word? — 14  ornot to process trades that you had submitted?
15 qualification needed to use accounts in your composites 15 A, 1t did it electronically.
16  was that you have discretion. Uniess the contract 16 Q. So they weren't exercising their discretion
17  cleary says we had discretion it was Dechert's strong 17 over whether or not to place those trades, were they?
18  opinion that those accounts needed to be in and that it 18 A. The system could choose not to place our
19 would be misrepresentative to leave them out. 18 instructions. But we were stilf considered to have
20 Q. Now, if you look at the second paragraph on 20  discretion over the accounts.
21 page 4 you wrote, starting on the third line, "It is not 21 Q. AtAMAG it's an actuai human being who wilt
22 the case that 'recommendations are phoned to the 22 decide whether or not to place the trades; right?
23  client™; do you see first that part? 23 A, And Reliance and a couple of the others
24 A. Yeah, 24  where - | guess RBC, they came in and they were reviewed
25 Q. Now, wasn't it in fact frue, as you toid me 25 by human beings as to whether they got punched to the
170 172
1 eartier, that you phoned recommendations to AMAG until 1 next step,
2 you set up the email account? 2 Q. Okay. Let's continue reading. So first of
3 A. Right. But! think it's the way it's phrased 3 all, it was true that recommendations were phoned to the
4 where, you know, a sell side broker might call client Joe 4 client; that just is a true statement, isn't it, as you
5 Smith and said, "Hey, Joe, you really ought to buy some 5  said earfier today?
3 1BM this week", but the sell side broker doesn't have 8 A, Well, the way it -- as | said, the way it
7 discretion, and Joe sits there and decides whether he 7  reads, it Jooks like the client had the choice to trade
8  will or will not do that trade, as opposed to a money 8 them or not. And you can argue -- well, of course they
9 management firm that has full discretion over which 9 didn't have to take the instruction. But what's the
10 trades are done. 10 point of hinng someone and giving them full discretion
11 So when - | think the phrase comes from the 11 if you are not going to?
12 SEC letter "recommendations are phoned to the client” 12 Q. Well, they hadn't exactly hired you, had they?
13 with the implication that the client could choose to make 13 A, We had a contract.
14 them or not. 14 Q. They weren't paying you any money?
15 Q. Well, AMAG could choose to make your 15 A. They weren't necessarily not paying us any
16 recommendations, couldn't they? 16 money.
17 A, Well, they could have, but they didn't, because 17 Q. I'm sorry, what in the world does that mean?
18 what would be the point? 18 A. Well, they had paid. They are not
19 Q. But they could have, comrect? They could have 19 contractually obligated to pay.
20  chosen not to enter -- make any of those trades; couldn't 20 Q. Th&pn!y thing you ever said they paid was soft
21 they? 21 dollars, rigggyb;t? sYou told me that earlier. You couldn’t
22 A Then that would be true of all of our clients 22 identify any time when they actually paid real money to
23 that had that kind of trading relationship, 23 tocke Capital?
24 Q. Well, not when you are placing orders directly 24 A. But soft dolfars are real money. it's just how
25 to the broker, isn't it, which you did for many of your 25  itcameto us. it eventuaily ended up cash in the
SEC v. Locke Capital Unsigned Page 169-172
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1 account, 1 if you're aware of clearing firms -- does that name ring

2 Q. How did they do that? Where did you get the 2 a bell?

3 soft doliar benefit from AMAG? 3 Q. Yes. But —maybe can we just keep this a

4 A. Through our broker network. 4 little bit simpler. Why wouldn't a brokerage firm be

5 Q. Soif we sent a subpoena to the brokers would 5 able to verify if Locke Capital or some other company

6 they be able to identify the soft dollars you got from 6  you're affiliated with was credited with soft dollars

7 AMAG? 7 that came from AMAG?

8 A. Probably not, because of the stops it went 8 A, Okay.

9 through. 9 Q. Itdoesn't seem like you need to explain that

10 Q. Excuse me, what does that mean? 10 part of the securities industry fo answer that guestion.

11 A, I'm wonder if I've confused you alf together. 1 A, Well, | do. '

12 Youmeaning the SEC? There are two uses of the term 12 Q. Well—~

13 "soft dollar” to my mind, where one is the standard money 13 A. Because -

14  management soft doliars, safe harbour, when Locke Capitat 14 Q. Try.it without.

15 Management is allocating their brokerage for research, at 15 A, In 2008 if AMAG placed a trade through whatever
16 client direction, for execution, that's -- would you 16 organisation they're using for trading, which then placed
17  agree that's "soft dollars"? 17 atrade with, let's say, Goldman, Sachs — we'll pick a

18 Q. It doesn't matter whether | agree. 18  global broker, they can buy stocks in any country in the
18 A. tknow. Butis that whatyou know 19 world - and if White Horn & Company had a clearing

20 Q. ldon'tcare. If's a-- you define it however 20 arrangement with Goldman there would be a trail from

21 youwant to define it. My question has been: you said 21 AMAG, or whatever company they are trading from, to their
22 thatLocke Capital got a benefit-from AMAG in the form of 22 trading vehicle to a Goldman, who can trade globally to
23 soft dollars. | just want to understand how would | ever 23 an aliocation to @ White Horn.
24 find out if that was true? So could | subpoena a 24 Q. How does the information come along with that
25  prokerage firm to find out if that was true? And if you 25  trade that says at some point somebody has to allocate

174 178

1 say no, then is there any way to prove that it's true? 1 something to White Hom?

2 A, Well, we got the money, 2 A, Pm just saying that's how that would happen

3 Q. How did you get the money? You didn't get it 3 today, but I'm going to take you back to the nineties.

4 in a bank account; right? 4 Q. No. Mo, don't. We don't need to be in the

5 A Yes. We did. 5 ‘nineties. This case is about Locke Capital in the

6 Q. 1asked you. You said yéu didn't get any money 8 2000s. Let's stick with that. Were you getting soft

7 deposited in your bank accounts from them? 7 dotiar benefits from AMAG in 20077

8 A. | don't know if we havé any money that ever 8 A. No, because | wasn't affiliated with a

g actually came to Locke's bank accounts. When | said it, 9 broker-deater,

10 we got the soft dollars, | was referring through the 10 Q. Were you getting soft doltar benefits in any

11 broker-dealer, 11 form from AMAG in 20087

12 Q. Well, presumably the broker-dealer would need 12 A. No, but that -

13 to account for money that came in and went out, woutdn't 13 Q. When was the last time you got soft dollar

14 it? 14 benefits from AMAG?

15 A. Correct. 15 A. I'd have to go look. Butitis why | joined

16 Q. Soifthe Commission sent a subpoena to the 16  the broker-dealer in the end of '08, was so | could get

17 brokerage firms they should be able to verify whether 17 paid again,

18  AMAG paid any soft dollars to Locke Capital, couldn't 18 Q. Butit didn't happen, | take it?

19 they? 19 A. It didn't happen because | joined the
20 A. Probably not. 20 broke(-dealsgin December and the business went out the
21 Q. Andwhy not? 21 windowa f:w weeks later.
22 A. Because if you take — let me see if | can do 22 Q. Aliright. So ignoring 2008, when was the last
23 this. I'm ultimately going to have to do this for our 23 - what approximately, what year was the last time you
24 trial, but let's see if | can do it now. If we've got 24  got soft dollar payments from AMAG?
25  White Hom & Comparny, US broker-dealer. And | don't know 25 A, Td have to go back to the books.

SEC v. Locke Capital Unsigned Page 173 - 176
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1 Q. Isitinthe 2000s? 1 that could execute trades anywhere in the world, or have
2 A. Probably. Butl--'d have to go back and 2 affiliates.

3 look. 3 Back in 1991 when | set up White Horn,

4 Al right. So yout - 4  specifically because of the intemational expertize |

5 A. Most of it came when [ still owned White Hom. 5 could bring, which was far less usual, | had 15 clearing

[} Q. When did you get —~ 6  arrangements.

7 A, The first White Horn. 7 Q. Fine. But-

8 Q. When did you get rid of or stop owning the 8 A. And the trades went - all these 15 guys sent

9 first White Hom? 9 money in here. One of them had about six or eight

10 A. Some time towards the end of '99. 10  clearing arangements, because there were very few global
11 Q. Soit appears that through the entire first 11 firms. So it went back — | mean, for instance, | had

12 decade of 2000 you weren't getting any soft doliar 12 fixed income trades come in and —

13 benefits from AMAG; correct? 13 Q. Ms. Jenkins, that has nothing to do with any

14 A, No. tjustsaid ! have to go back and look. 14 question | just asked you. Can you stop?

15 Q. Aliright. So, what does AMAG have to do on 15 A. You were asking me if -

16  its end in order that when it places a trade that somehow 16 Q. No. No. You are not answering —

17 you get some kind of soft dollar benefit for? Because 17 A. - | could explain whether we could follow the

18  they are placing trades all the time, right, with Locke, 18  trail back.

19 through advisers other than you, related to advisers 19 Q. But notin the timeframe that we're talking

20  other than Locke Capital, right? 20 about. No. Canwe move on, piease? Do you want to be
21 A. Probably, 21 here alt day?

22 Q. Sothey'd have to do something deliberate to 22 A | just would like to object, for the record,

23 make sure you got a benefit for a trade that they - 23 Q. Fine. Fine.

24 A. Sure. They do it for the credit of. 24 A. Foryou asking the question and not listening

25 Q. Soinformation for the credit of Locke Capital 25  totheresponse.

178 180

1 has to get entered in with the order; right? 1 Q. No. My question -- okay, say everything you

2 A, Mmm-hmm. 2 want

3 Q. You've got to think that the next broker in the 3 A, [ was just trying to explain how it actually

4 chain has to keep a record of who the benefit -- who's 4 worked, because | thought you were interested in how it

5 supposed to get the benefit; right? 5  worked. Butthat's all right. You don't have to know.

6 A, Right. But we don't know which company they 8 Q. Now, if you could go back to exhibit 29.

7 are trading out of. 7 A. s that this cne?

8 Q. And then the next one — well, you could work 8 Q. Yes, itis. So the sentence that we were

9 backwards from how you got the benefit, couldn't you? g working on began — we had the part about the

10 A. That's why [ was going to explain the way it 10 recommendations phoned to the client, alf right. Do you
11 used to work, because today | think you could. 11 see that part, that we talked about a minute ago?

12 Q. Butback then — okay. But none of that was 12 A, Right.

13 happening in at least the fast - from 2005 to 2008, 13 Q. And then you were - "Locke has arranged with

14 would that be fair to say? 14  the client to place trades through the client’s trading

15 A, Well, | can't remember when | soid the secand 15  desk™ do you see that?

16  broker-dealer. Well, now, somewhere — | don't know 16 A. That's what it says,

17  whether it's '04 or ‘05 somewhere, '06. 17 Q. s that referring to your sending emails {o the

18 Q. 3o from the point you sold the second 18  subadvirades email account?

19  broker-dealer you weren't getting any soft doflar 19 A. I'mnot exactly sure. It's not -- "the

20 benefits from AMAG, were you? 20 recommengations are phoned to the client” ooks like it's
21 A Well, as [ said, |'d have to — I'd have to go 21 from the §Ec fefter. And the rest of that sentence is

22 back and figure out which broker-dealers | was with, when 22  Dechertlanguage.
23 and where the income came from. But the reason | was 23 Q. Right. That you signed and sent to -- and

24 going to explain this to you is today, if | setup a 24  submitted — it was submitted with your signature on it?

25  broker-dealer, [ would probably have one clearing firm 25 A, Wwell, | - I'm not sure | would have chosen

SEC v. Locke Capital Unsigned Page 177 -180
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257

1 M. Rosenblum

SEE PAGE 5 (OR 261) WHERE THE "LOCKING" OF AXYS FILES IS DISCUSSED

2 A would that be the same as the files
3 that are on the server? 1If you made a change to
4 them would that change be reflected on the
5 server, as well?
6 Q No because it was only going one
7 way and I did not change them.
8 Do you remember locking the files?
9 A what do you mean by locking?
10 Q After you reconciled them and I
] 11 forget what the word was, but I know I tried to
12 open one once and I could not get into it.
13 A I do recall putting a performance or
14 a reconciliation close date on it, and in order
15 to access the file you would just have to click
16 the option to change that reconciliation close
17 date. There's no password or anything like
18 that.
19 Q But you would have had to know about
20 that feature, right?
21 A You would have had to Kﬁbw about
22 that feature, yes, in order to use it.
23 Q one of the reasons I had to hire an
24 Advent consultant after you Tleft was to figure
25 out how we could change the files when Maryann

Exhibit 5 - Exh 4, 5, 6, and 7 of Docket 67 of the Court.pdf p 30
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258

1 M. Rosenblum

2 came to us so she could clean them up and

3 -- 1in any event, this e-mail, did it make it

4 clear to you how much I wanted the Axys files?

5 A I was confused by this e-mail

6 because on the bottom you also said that you have
7 to maintain an office, an apartment in New York
8 just so we have a place to work, and then I have
9 to come to New York as often as possible and
10 try to manage the business. I was under the
11 impression that I applied for a job in New
12 vork and that New York was the only place that
13 I was interested in working, so I thought some
14 of the items in this e-mails were confusing.
15 I was actually concerned about this.
16 Q we are not talking about the office
17 Tocation. It was always clear that headquarters
18 was Rhode Island, but if I had not kept an
19 office in New York you would not have been
20 living there and working there. You knew
21 that I did not live and work there so my point
22 is I came to New York because you guys were
23 there and as a result of having a second
24 office with people in it, we have doubled the

25 security and data backup risk. You mentioned

o

page 258
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M. Rosenblum
earlier that you had some security and data
backup risk, and did you say that as far as you
knew there were only two servers and that all
the data was located 1in one place. DbDid you say
that earlier?

A Yes.

Q Do you recall that a part of our
security data backup was sending me the Axys
files every day so I had them, not only for
my portfolio management uses, but for security
and data backup?

A I think I recall having a
discussion where I think I voiced my concern
that e-mailing files to your laptop, I didn't
believe constituted an effective system for
an off site backup plan.

Q Did you know that there was a
server, another server in Rhode Island that
was a copy of the New vYork server?

A I did not know that.

Q Didn't you know that the server
data was backed up every day in New York and
then taken off site?

A No, I did not know that.

e

pPage 259
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M. Rosenblum

Q The first thing was the copy of
the server, external hard drives every week,
one in New York and another in Rhode Island
and then Rhode Island would come back to
New York and it just went around and around.
In addition there was a remote backup so there
was an extraordinary amount of backup and
sending files to me was a, so I could have
them. I manage the money off the Axys file
day by day.

would you agree that if you were

not getting monthly custodial statements on all
of your accounts that it makes it many times
more important that you or your internal
Axys files are correct?

A on the server the internal Axys
files were correct.

Q But if you did not have monthly
custodial data to back it up to wouldn't it
make it even more important that that

data was correct?

A I'm not sure I understand your
guestion.
Q If the data in the Axys file was
Page 260

Exhibit 5 - Exh 4, 5, 6, and 7 of Docket 67 of the Court.pdf p 33



W oo N O o b w N

NGONORNORN N RN R R 2 R 1 R
Vi B W N R O W N s W N RO

Rosenblum Mark.txt
261

M. Rosenblum
not correct and all of a sudden we wanted to buy
three stocks across the board and then sell
two stocks across the board, would you think it
would be difficult if you did not know what
stocks you owned and what you were buying and
selling and how much cash you had?

A I'm just confused. I believe the
data on the server was correct, on the Locke
Capital server.

Q was there any reason for that
data to be different if you e-mailed it to
me?

A ves. If you made a change on
your side then that change would not be
reflected on that server. That's the risk.

If I made a change on my side then it would not
be reflected on your side either.

Q That's right. That's why I wanted
them every day. I was not changing them because
as far as I knew they were locked and I did not
enter trades in any of those files since 2005
when I worked on them myseif.

MS. SEVILLA: Ms. Jenkins, I just

feel obligated to interject very quickly

\;/

Page 261
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IN THE UNITED STATES DISTRICT COURT
DISTRICT OF RHODE ISLAND

SECURITIES AND EXCHANGE
COMMISSION, Defendants.
Plaintiff, CASE NO.: 1:09-CV-00100-8-DLM
Vs. JUDGE WILLIAM E. SMITH
LOCKE CAPITAL MANAGEMENT, INC. MAGISTRATE JUDGE DAVID L. MARTIN
irl?ILA C. JENKINS,
Defendants

AFFIDAVIT OF DERRICK WEBSTER, FORMER CONSULTING CHIEF OPERATING
OFFICER AND CHIEF COMPLIANCE OFFICER OF DEFENDANT LOCKE CAPITAL
MANAGEMENT, INC.

NOW COMES Derrick Webster (“Webster”), former consulting COO and CCO of Defendant
Locke Capital Management, Inc. (“Locke™), who hereby respectfully submits the following
affidavit to the United States District Court, District of Rhode Island, presided over by the
Honorable William E. Smith, and Magistrate Judge David L. Martin.

Derrick Webster hereby affirms that the following is true and correct:

1. I wasretained by Locke Capital Management in September 2006 as a part time
Management Consultant.

2. In brief, I was responsible for services and systems and all activities necessary to support
the firm towards providing customer service and investment performance, whilst making
a profit in accordance with the Corporate Strategic Plan.

3. Strategically the company adopted technologically advanced systems such as AXYS
(which it has used since 1999) and as well as Moxy and others. Using a technical systems
engineering approach to integrate the systems, an automated seamless trading system

without recourse to paper and minimal human interaction in the loop was achieved. By
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this means risk of human error is mitigated whilst proving real time reconciliation and
minimizing the incidence of failed trades.

. My brief was to build a company structure that could transition from four of us up to
about 15 people, maximizing the use of technology in accordance with para 3 above,
whilst providing a Quality Compliance and Management System that was measurable and
reportable. \

. An objective of management was to respond to customer feedback and concerns that
provided a succession plan to Leila Jenkins (“Jenkins™). This was to be done by adopting
a systems approach that permitted Locke to function without, in extremis, the presence of
Jenkins within the Company, whilst providing the performance that customers had
become to expect of Locke.

. My credentials for undertaking the brief, amongst others, are that I have piloted three
other companies, including one providing services, another design and lastly, software
engineering to the International Standards Organization (ISO) 9000-2000 and ISO 9000-
2008 accreditation standards

. In these endeavors [ was aséisted by the Trader and Assistant Trader for the
implementation of the Trading Systems and the QCMS respectively. The most recent duty
statements, evolved with the Quality Compliance and Management Systems (QCMS), for
the Trader and Assistant Trader are available for review and were used as Exhibits from
the SEC for Day and Rosenblum’s depositions. Initially these duties were performed by
Diane Hudson, followed by John Day, Deven Bathia, and Mark Rosenblum, eventually
evolving to MaryAnn Doyle and Alisha Washington.

. I'will address the Trading Systems implementation later which was under definition in the

last quarter of 2007. A contract was let for its implementation in April 2008. At the outset
both the QCMS and Trading System integration require lengthy (9months -16months)
investments in time and money. It is the case, that regrettably, the complete system was
not implemented because of regulatory intervention by the SEC from mid 2008 onwards,

which first stunted, and then ultimately destroyed the implementation.

P
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9.

10.

1.

14.

Similarly [ will discuss the Sales and Marketing effort for which I had coordination
responsibilities in the distribution of marketing material prepared by the Trading and
Operations desk for the internal and external uses.

The implementation of the task was to adopt the International Standards Organization
(ISO) 9001=2000 series architecture for Quality Management of Products and Services.
As the process evolved the Quality Management System at Locke became the Quality
Compliance and Management System (QCMS). |

[SO was chosen because it is internationally adopted by some 157 countries including the
USA. There some 170,000 standards including for the finance and securities sector such
as [ISO’s 10022.10383 and 10962.

. The requirement was for a Management System comprising of Policies, Procedures and

Instructions to be developed mirroring the manner in which a Company Operates which is
repeatable and measured. The Policy Procedures and Instructions are validated over time,
normally over about 8-12 months. Typically a specialist consultant was then engaged for a
pre-accreditation qualification before attempting accreditation through a third party
accreditation organization such as BSI . On achieving Accreditation BSI audits an
accredited company annually. Similarly another company can report to BSI if it believes
the quality of the service or product supplied by a vendor company is below that claimed
for the specific ISO accredited company. LCM operated in conformance with but is not
accredited to ISO 9000. The last formal review was recorded in the Minutes of Meeting of
the QCMS half year review held in August, 2008.

. The Commercial Benefit of [ISO 9000 is best illustrated in the LCM context by

mentioning a European Client, contracted but not funded where LCM was, initially,
awarded advisory status by the administrator. In discussions with the consultant related to
the Quality Management and Compliance System (QCMS), the Consultant understood the
system including the QCMS distinction between Investment and Operations and internal
audit. LCM status was then upgraded to an outsourced subcontracted Money Manager
without restriction. |

The Mott Foundation similarly found the QCMS systeniﬁgapproach to risk mitigation most

interesting and was the main driver in their decision to invest with Locke. In their case, it
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15.

16.

17.

18.
. MOXY Specification at EXHIBIT W2.
20.

21.

23.

was the succession plan set up to take over upon the demise of or accident to the Chief
Investment Officer (Jenkins).

Thus it was for Commercial and Business reasons that LCM appointed me to undertake
the role of Chief Compliance Officer in September, 2008.

LCM was assisted by a consultant specializing in the SEC compliance. The consultant,
Fairview (Mr. Frank Watson) was on a pay as you go basis. It was planned that Fairview
was retained so as to be available for the next QCMS review.

A selection of procedures from the QCMS are available for review and consist of: the
QCMS Manual, Locke Code of Ethics, Personnel Manual, Privacy Policy, Risk
Management, and Control of Documentation and Data.

AXYS Specification is at EXHIBIT W1.

The Advent Rules Manager was the next purchase planned for the final module of the
systems and its specifications are found in EXHIBIT W3.

The implementation of the QCMS in conjunction with the QCMS has satisfied the issues
raised in the exit interview on Monday 7™ July 2008 with the SEC and formalized in a

letter from Decherts Counsel assisting Locke in November 2008.

2. As an informed practitioner in Software Systems Engineering and the ‘accreditation of

companies to ISO 9000, [ consider that LCM was well advanced towards achieving
accreditation to BSI or a similar Quality Management Systems Accreditation House for its
Quality Compliance and Management System. Because the US Government is a signatory
to ISO standards, progress toward such an accreditation should be regarded by the SEC
that Locke is operating a compliant system in accordance with SEC rules, regulations and
requirements in a way that is easily measureable.

Similarly the Advent systems (AXYS and MOXY) integrated with Info Systems provides
a technologically compliant Trading System in accordance with SEC Rule 204-2.The
combination of the Technically Compliant Trading System, integrated with the QCMS,
provided Locke with the information processing normally associated with much larger

money management corporations.
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24.

The result is that Locke was a state of the art money management company, with a Risk
averse culture underscored by mitigating management of Corporate and Investment Risks,
whilst yet proving sustainable financial returns for its clients, when also making prudent

and responsible returns on its own corporate return on investment.

Break and Entering Events at the Locke office, Newport, RI 2006 - 2009

25.

26.

27.

28.

29.

The office of Locke at 25 Walnut Street, Newport, RI, which has a part time residential
capability, was broken into to my knowledge at least three times since I first used it as an
office, starting in August 2006. I did not report the unauthorized Break and Entry to the
Police but was present on three occasions when the police attended 25 Walnut Street and
interviewed Leila Jenkins (*Jenkins”).

During the autumn of 2006 whilst in Rhode Island and specifically for one social event
Jenkins mentioned to me that she appeared to be missing items of jewelry and a fur coat.
She expressed the view that it may be in the Florida Condominium.

In October of 2006, Jenkins and I were in London. Jenkins made a visit to the Police to
report problems with her husband and to seek their protective assistance. She was advised
by the Detective on duty at the Charing Cross police station to make her representations to
the then Commissioner of Metropolitan Police Sir Ian Blair, given her husband’s position
as a Politician in the House of Lords. She was advocating a reopening of the case of the
investigation of the Earl of Caithness in the death of his first wife. She sought my
assistance to draft a letter to Sir lan Blair which I did and passed the draft to her
electronically.

Significantly the letter and other soft copies of relevant documents were “removed or
deleted” from the drives of Jenkins’ computer and my laptop computer (An ASUS, V6000
serial number S8NP005559) at the office at 25 Walnut Street. The laptop had a defective
battery and I kept it at the office when travelling as an information backup using main
power only.

In November of 2006 Jenkins and I were in Florida at yﬁer(then apartment/condominium.

She was unable to find any of the missing items and also could not find the key to the one
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30.
31.

32.

34.

35.

36.

locked closet. We returned to RI and Jenkins did a further search of the property there,
also to no avail. On a second trip to Florida, Jenkins organized a locksmith to open the
locked closet where she considered that she may have stored the fur coat and possibly the -
jewelry. None of the items were found.

I departed for Asia and Australia on business in mid December 2006.

Jenkins and I were in Europe in early February 2007. On return to RI, Jenkins discovered
that more items were missing and remembered that a key which had always been hidden
in the entrance to the basement outside had gone missing in July 2006. At that time
Jenkins reported to the Newport Police Department the theft of all of the property
previously referred to, which had gone missing over time between July 2006 and February
2007. I was in the office at 25 Walnut Street when the report was made and a Police
Officer came to interview Jenkins.

After the Police visit, Jenkins advised me that the locks had been changed to the office
and issued me a replacement key. She also indicated that we would need to use the

security system in the future.

. In autumn of 2007, during a visit to the UK in connection with business and for Jenkins,

attending divorce proceedings with her former husband, I accompanied her part time,
including one Court appearance.

[ spent much of the first half of 2008 traveling and was in Singapore with Jenkins in early
June when personnel in the NY office informed us of a fax from the SEC indicating that
they would like to conduct a routine exam in a few days time. Jenkins departed Singapore
immediately and returned to NY. I concluded other business engagements and returned
three days later.

The exam resulted in the production of much hard and soft copy data for SEC review. I
was preparing for departure to Asia and Australia in mid July 2008. Before leaving, [ was
reviewing materials in the course of preparation for the SEC in the basement of the office
at 25 Walnut Street. The last file crate I reviewed was about three quarters full of
documentation in file folders. )

Specifically I asked Jenkins about the confidential acci)tints information including the

custodial statements. Jenkins pointed to and retrieved a brown envelope where she
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39.

40.

showed me the custodial statements. She then showed me another folder in an adjacent
crate which had a contract signed by Pieter Hofmann in it, including the confidentiality
clause, signed by Jenkins dated March 1997. She added “that is more than anyone else at
Locke has seen and that is all you will see” She took the confidentiality provisions very
seriously. As a former Naval Officer familiar with intelligence and security and the “need
to know” principles, as well as being very familiar with European business practices and
the culture of privacy that pervades, I had no reason to doubt and still have no reason to

doubt the integrity of the information showed to me.

. The second B&E event that | was aware of at the office was in August 2008, On 14"

August 2008 I returned to USA from Australia. Jenkins met and drove me to the office
from Boston Logan Airport to Newport. Rhode Island. On arrival at the house I observed
the back or kitchen door open. Jenkins responded to my question that she had left it open
so the cat could exit and re-enter as required. [ also observed a soft material bag hanging
on a hook behind the back door. I thought it unusual but believed it had been left by
Jenkins for a reason. The next morning 15™ August whilst in the kitchen adjacent to the
back door which was shut, Jenkins entered and asked whether I had seen the bag behind
the door. I stated that [ had seen it the previous evening. Jenkins responded that the bag
was the one in which she kept her jewelry. On inspection the bag did contain some of the
jewelry given to her by her husband that [ was aware had previously been reported
missing.

Subsequently [ witnessed Jenkins reporting by telephone the recovery of these pieces of
jewelry to the Newport Police, Detective Hayes.

On January 9™ 2009 I was in the office with the SEC officers who were looking for
amongst other things the custodial statements of the confidential accounts outlined in para
11 above. For part of the time [ was in the basement mainly with Mr. Scott Pomfret Esq
from the SEC Enforcement Agency.

[ indicated to him the spot where the file crate with the envelope of custodial statements
had been situated, prior to being shipped to the SEC in Boston. The other custodial

statements and copies of those shipped for the accounts were nowhere to be found either. [
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42.
43.

44,

assisted Mr. Pomfret and others in removing the crates from the basement for further
examination by SEC staff including Ms Naomi Sevilla Esq upstairs.

In a constructive and amiable discussion, Mr. Pomfret enquired as to where I thought the .
documents would be. I said [ simply did not know. I knew and believed that the
documents did exist. [ had sighted some if not all of the documents. [ went on to say that
the only other place I could contemplate them being was in Jenkins’s former matrimonial
home in London. I drew this conclusion because | was aware from Jenkins and other
acquaintances in London who assisted her in removing some of her belongings,
exclusively clothing and a bicycle, in haste from the matrimonial home. Moreover I was
aware that the Internal Revenue Service (IRS) had investigated Jenkins for alleged unpaid
taxes during 2008. The ruling, which I read, by the IRS was that the tax return submitted
allegedly by Jenkins was in fact a fraudulent return submitted by Jenkins’s husband the
Earl of Caithness. Caithness could have only achieved the wherewithal to implement such
an act with access to extensive personal and business information of Jenkins, then known
as The Countess of Caithness or Lady Caithness. Given the haste of departure from the
home and in discussions with a Mr. John Leighton in particular it was obvious to conclude
that much of Jenkins personal and business documents had been stored in the matrimonial
home in London. Thus they were known to Caithness and more could and might have
been “acquired” from the office at 25 Walnut Street where he knew the rest of such
material was stored.

Mr. Pomfret said “if only I could have the account numbers that would be a big help”

[ said to Mr. Pomfret “Would it assist if we could show the Advent AXYS system with its
unalterable audit trail? Decherts lawyers acting for Locke at the time had been given a
run through it using live data in Washington and felt it was most compelling, advising
Locke to display it to the SEC” (Mr. Dennis Lawson from Decherts was on the speaker
phone in Jenkins office at the time).

Mr. Pomfret responded “No [ do not consider that important now, but maybe at a later
date. You must do what you have to do to try and recover the custodial statements. Please

help produce the brochures and other materials that I have asked Ms Jenkins for.
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45. Mr. Pomfret went on to say “I'm sorry but [ looked at the material sent to Boston and I
could not find the custodial statements”

46. On January 10 Jenkins reported the missing documents to the Newport Police. I was .
present when the Police Officer came to the office and interviewed Jenkins

47.1 left the USA on business in February, 2009 returning in April 2009. I left again in July,
2009 and returned in August 2009.

48. On return to Newport in August, 2009 I became aware that computing equipment and
cables had been tampered with, moved or otherwise interfered with, specifically the
aforementioned ASUS laptop. Jenkins reported that much of the computing equipment
had been disturbed and moved to different floors in the building. It appeared that some
third party had entered the building and had been copying the hard drives because nothing
material or any hardware appeared to be missing.

49. In October 2009 I was in the office and witnessed the installation by a contractor of a new
alarm system. [ witnessed the testing of the new alarm and was introduced to its features
by the contractor. In conversation with the contractor I enquired as to the fidelity and
integrity of the system. Was it difficult to breach?

50. “For an honest person yes quite difficult” was his response. “But to a professional in the
breaking and entering business the alarm presented only a minor challenge” he said.

51.1 then asked how this was the case? He responded that “the professionals have detectors
that determine the secure code combination. It was then just a matter of identifying where
the security box was positioned to permit the intruder to deactivate the alarm in the
normal way”.

52. I understand that the SEC has provided excerpts of, amongst other things, the Newport, RI
Police Reports but not the complete reports. The full report is attached here in ExWeb1.

The Swiss client:
53. As part of the investigation by the SEC into the Swiss Clients, [ have had access to the

company archives and that of Whitehorne & Company ﬁNsH) in the basement of the office
at 25 Walnut Street.
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35.

56.

57.

58.
59.

60.

61.

62.

[ have ascertained that Jenkins met Mr. Hirzel (now deceased) who was the principal of a
money management-company and an investment consultant at 107 Dufourstrasse, Zurich

in or about 1994.

On a visit to Zurich to meet Hirzel in or about 1995 it transpires that Jenkins met an
individual known as Mr. Hofmann and sometime later, a second Mr. Pieter Hofmann

(junior to but blood relationship with the senior Mr. Hofmann not established)

At that time Jenkins was the principal of WH, a broker dealer.
WH undertook research projects for Mr. Hirzel and Mr. Hofmann (Sr) separately,

potentially in return for soft dollar commission fees.

By this time Jenkins had founded Locke Capital Management (LCM).

Beginning in early 1997, Hofmann had asked Jenkins to invest their clients (or their own)
money for an initial amount of about USD$30m in a Global account. Other product
accounts were anticipated. This is reflected in the records as at December 1997 and
underscored by a contract executed at 107 Dufourstrasse between LCM, Jenkins and
Hofmann for AMAG. The contract at EXHIBIT W4 contains the confidentiality

provisions.

The Hofmann’s wished to have a confidential entity through which the funds could be

invested.

As is'normal when dealing through consultants in the money management business, the
contract between LCM and AMAG was facilitated at the consultant’s (Hirzel) address and
letterhead and executed by the principal of AMAG, Mr. Hofmann Sr.

In autumn, 1997 in Zurich Mr. Hofmann (Sr), who appe;rs ‘to have or have had a

relationship with Bank Hofmann, AG, with offices at Talstrasse, 27, CH-8001 Zurich

10
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65.

Switzerland, because in their discussions, he frequently quoted the procedures and
investment processes there. He met Jenkins in Zurich, again at 107 Dufourstrasse. The
other accounts came in at about USD10m for the international ex-US product and

USD15m for the US only product.

. Was AMAG required to be registered with any regulatory body in 19977 It is not known

even what country AMAG is incorporated in, if it is at all. At that time LCM was neither
concerned nor was it part of its due diligence requirement as existing in 1997. Jenkins felt
she “knew her client” well enough as he had exhibited all of the usual characteristics
inherent in setting up an investment management account in Switzerland. There were a
number of corporate names on the door. Like some other accounts at Locke, even in 2008,
LCM does not know the actual client entity name until the contract arrives. While a
contract had been executed for LCM, the accounts were managed from WH, since the fees
were set up as soft dollar commission fees. Today in 2010 LCM is still none the wiser of

requirements that may have existed in Switzerland in 1997.

By 1999 through organic growth the original funds had grown to about USD$90m. Screen
shots from the AXYS system, acquired by LCM in 1999 shows as at 30 June 1999. Screen
Shots show contributions to and withdrawals from the accounts, highlighted in blue is
displayed as EXHIBIT WS5. Note that the initiation of the Long/Short Account in 2004 is
also recorded and highlighted. The compliance specifications of AXYS are relevant, see

EXHIBIT W1.

By the end of 2002, the accounts had lost money due to the bear market but were still
worth about USD65m, well ahead of where they had started. Hofmann decided that he
would move more money to LCM and invested a further USD220m. Jenkins visited
Switzerland again in September of 2003 and met Mr. Pieter Hofmann for the first time. It
appeared that Pieter was picking up the main management role. Further screen shots from

Axys are highlighted in blue, EXHIBIT WS continues o refer.

11

Exhibit 7 - Affidavit DWebster.pdf p 11



66.

67.

68.

69.

Perusal of Family Court Papers in the Divorce proceedings in the property
settlement/divorce proceedings from the UK will reveal that the former husband of
Jenkins, The Earl of Caithness, was aware of and proved the existence of the Swiss clients -
for the purposes of minimising any settlement from him and justifying why he should not
repay any of the monies owing to Jenkins. The SEC Form ADV filed in 2006 was
submitted as part of the testimony. Surely Jenkins would never have disclosed the
management of about USD900m to this Court if it was not true. [t appears to be the reason
why decisions were taken against her and she was ordered to make payments to Caithness
over several following years, even though she had not been earning any personal income

from the money management mandate.

Some of the Family Court proceedings completed in 2007. Significantly the Swiss Client
redeemed $300m in December 2007. Screen shots toward the end of EXHIBIT WS refer.
[ understood that in a conversation with Pieter Hofmann, Jenkins was advised they did
this because they were concerned at the breach of confidentiality reported from the UK
Court proceedings. However, excellent performance also has a tendency to cause

investors to diversify away from managers that have done particularly well.

Commonly, high net worth families in Europe have Private funds invested on a
confidential basis through an independent consultant, in this case Hirzel. Why
confidential? Because it is in the European culture, France and Switzerland especially, as

is well documented, that the culture of discretion and privacy pervades.

A further example of the European high net worth family is another former client. The
client was a family in Italy, whose business was registered in Luxembourg. The banking
was operated in Lichtenstein, the custodian in Switzerland and the investing client
appeared on the LCM contract as a British Virgin Islands entity and the family office
running the investments was in Monaco. LCM has had a number of complex international

relationships, many of which date back to research workm;teirted at WH.

12
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71.

72.

73.

74

While the connection to Bank Hofmann was never made explicit by Mr. Hofmann (Sr),
that bank was acquired by Bank Clariden and subsequently merged with Bank Leu, also
of Switzerland. Mr. Alex Hofmann was CEO of Clariden Bank before his retirement,
which seemingly happened at about the time of the merger. Several years after that, the
conglomerate of these banks was acquired by Credit Suisse First Boston and remains part

of that group today.

The Clariden Leu Bank website illustrates in the narrative and graphically, the investment
architecture LCM had with the group known to LCM as “AMAG”. It includes private labeled
products and external sub advisors. LCM is unaware of any linkage, corporate or otherwise
between AMAG and Bank Clariden Leu. It is thought unlikely because such linkages are
normally implemented by Teaming Agreements or protocols which do not require any formal
registration necessarily between the investor and the contracting authority. Exhibit J of the

Motion to Dismiss refers.

Evidence of'the high performance returns to AMAG from LCM investment operations over
the 11 year period of the business relationship is in abundance in the LCM systems and
remains available for SEC review. Communication was maintained almost exclusively by
telephone for the greater part of the period. None of the European clients prior to 2000 would
ever permit use of emails in their communications with either WH or LCM. It was a struggle
to switch this group to the informal email set up by Jenkins at the request of Hagelstein

during the 2008 SEC exam.

The growth in the assets in the spb accounts (AMAG) were predominantly attributable to

performance, not the investment of the further funds.

. A copy of my report of visit to Zurich and the last known offices of AMAG is attached at

g
P

EXHIBIT J of the Motion to Dismiss.

13

Exhibit 7 - Affidavit DWebster.pdf p 13



75. The termination letter to LCM from AMAG is attached at EXHIBIT 5.

This Affidavit has been prepared voluntarily by me of my own free will, without duress,

inducement or subjugation or threat from any third party whatsoever.

Executed under the pains and penalties of perjury this 13th day of July 2010 at Newport, Rhode Island.

Respectfully submitted,

/s/ Derrick Webster
Derrick Webster

Endeavour House

2 Captain Cook Crescent
Manuka, ACT 2603
Australia

Tel: +61 420 533990
July 13, 2010

14
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08/26/2009 10:28 FAX doo01/002

MICROSOFT CORPORATION

ONE MICROSOFT WAY PHONE: (425) 882-8080
REDMOND, WA 98052-6399 FAX: (425)936-7329
UNITED STATES OF AMERICA TELEX: 160520 MSFI BvUg

ZFACSIMILE

TRANSMITTAL

To: Leila Jenkins FROM: Bryan Hutton
COMPANY: BLDG/ROOM:  8/2081
CC: PHONE: 425-421-7024
PHONE: DATE & TIME:  8/26/09
FAX: 800-243-9211 Q1Y OF 2

PAGES:

[ Urgent (] For Review (] Please Comment ] Please Reply [IPlease Recycle

RE: subadvtrades@hotmail.com

CONFIDENTIALITY STATEMENT: The information contained in this facsimile message is legally privileged and confidential information
intended only for the use of the addressee listed on this coversheet. If the reader of this message is not the intended recipient, you are hereby notified
that any dissemination, distribution or copy of this telecopy is strictly prohibited. If you have received this facsimile in error, please immediately
notify us by telephone at the number listed on this coversheet and return the original message to us at the above address via the postal service. We
will reimburse any costs you incur in notifying us and returning the message to us. Thank you.
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08/26/2009 10:29 FAX idoo2/002

Microsoft Corporation Tel 425 882 8080
Gne Microsoft Way Fax 425 936 7329
Redmond, WA 98052-6399 http://www.microsoft.com/

Microsoft

VIAFACSIMILE & U.S. MAIL
August 26, 2009
Leila Jenkins
Locke Capital Management
25 Walnut St
Newport, Rl 02840

RE:  subadvitrades@hotmail.com
Dear Ms. Jenkins:
Per our telephone conversation earlier this week, this letter is to notify you that the

account: subadvirades@hotmail.com was inactive as of January 8, 2008, Below is an
explanation of the inactive status.

Typically all email content and Internet Protocol Log data.associated with accounts that
are affirmatively closed by their account holders, or with accounts that are left inactive for
approximately 30 days, are permanently deleted. The remaining “shell” account
containing only the registration information provided by the subscriber is labeled
“inactive.” After an additional 60 days, the shell account is also permanently deleted and
the email address returned to the pool of available addresses—resulting in an “NSU” or
“no such user” user record search result.

If you have any further questions, please call me at 425-421-7024.
Sincerely,
MICROSOFT CORPORATION

£ a—

Bryan Hutton
Custodian of Records

1,

Microsoft Corporation is an equal opportunity employer.  Exhibit 8 - msft response re hotmail enq subadvtrade acct fin.pdf p 2
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Microsoft Corporation Tel 425 882 8080
One Microsoft Way Fax 425 936 7329
Redmond, WA 98052-6399 http://www.microsoft.comy/

Microsoft

CERTIFICATION OF AUTHENTICITY

I, Bryan Hutton, state as follows:

1. 1 am over the age of 18, I am competent to testify regarding the matters set forth
below and I make this declaration based upon personal knowledge. :

2. I am one of the records custodians for Microsoft Corporation, including its
Hotmail service(s) (the “Service™). 1 am familiar with the electronic filing system for
maintaining subscriber information for the Service.

3. When a new subscriber registers for the Service, the subscriber is required to enter
certain information, including the name and address of the subscriber (“Subscriber
Information™).

4. In the ordinary course of the Service’s business, the Service maintains an
electronic record of the Subscriber Information (“Subscriber Information Record™). Subscriber
Information Records are made at the time that a new subscriber registers for the Service.

5. In the ordinary course of the Service’s business, the Service maintains an
electronic record of certain data with respect to subscriber accounts, including: registration
information provided by the user and Internet Protocol Logs which list the date, time and Internet
Protocol address for each account session log-in (collectively, “Subscriber Logs™). Subscriber
Logs are made contemporaneously with the events that they document. Subscriber Logs are kept
for a limited time and may not be available as they are deleted in the course of routine document
storage maintenance.

6. In the regular course of my duties as custodian of records, I obtained a copy of the
Subscriber Information Record and Subscriber Logs for the Service account(s):
subadvtrades@hotmail.com. These records included the information in the pages labeled
MS/SUB 0001 -0002, which have been requested by civil subpoena in: In the Matter of Locke
Capital Management.

I declare, under penalty of perjury under the laws of the State of Washington that the
foregoing is true and correct to the best of my knowledge and belief.

DATED January 14, 2009, in Redmond, Washington.

Ve

Bryan Hutton
Custodian of Records, Microsoft Corporation

CERTIFICATION OF AUTHENTICITY
Page 1 of 1
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06/04/2009 10:28 FAX do11/012
~ Other Info Page 1 of 2

WINDOWS LIVE ID RECORDS

The Windows Live ID service is farmerly known as the "Passport” service.

'The below records are provided either because:
1)} Windows Live ID ("WLID") records have been specifically sought; or

2) Only WLID records exist because the assoclated e-mall account has become inactive. WLID permits sign-on
activity to other services even when the e-mail account has become inactive; or

3) The account name was originally created as a "WLID only™ account to allow sign-on to services using WLID for
authentication and was not used as an e-mail account.

Registration Records for: subadvtrades@hotmail.com

\First Name: sub adv

|Last Name: trades

Gender: Female

lBinhdate: ”::l 954

[Country: ”United States

Region/State: New York |
Postal Code: 10022 ]
Time Zone: [Indiana - EST ‘ ]
[Enguage: I[English ]

[Format for birth date record listed above is DD:MM:YY]

Available IP Connection Records ]

Modified [|Created.. ... Acvtlyqn . Value IP Address

Mail|69.201.148.212|Jan 6 2009 2:44PM;
Mail[208.105.78.123|Aug 20 2008 11:41PM;
account.live.com|208.105.78.123|Aug 19 2008 69.201.148.212
11:03PM; Maill64.223.47.174]Aug 13 2008 1:15PM;
Unified Signup INT|208.105.78.123|Jul 1 2008 9:23PM;

2009/01/06 {2008/07/01 | Site/IP/Time
14:44:59  }121:23:.01 | History

2009/01/06 §2008/07/01 |Current State
14:44:59  §21:23:01 (login failed)

2009/01/06 {2009/01/06
14:44:59 14:44:59
2008/08/20 [2008/07/01 jLogin
23:41:30 21:23:01 Success

2008/07/01 |2008/07/01 |Create
21:23:01  |21:23:01 |Credential |°% o 208.105.78.123

208.105.78.123

Yot

Login Failure 69.201.148.212

208.105.78.123

MS/SUB
Confidential 0001

file//C\Users\bhutton\AppData\Local\Temp\ Temp P &ithd vt AR BhsAmntame W I & 2t frAr 2009



Page 1 of 31

ADV All Pages
FORM ADV
UNIFORM APPLICATION FOR INVESTMENT ADVISER REGISTRATION
Primary Business Name: LOCKE CAPITAL MANAGEMENT INC CRD Number: 108742

Rev. 02/2005]

ADV - Amendment, Page 1

ADV Part 1A, Page 1

WARNING: Complete this form truthfully. False statements or omissions may resuit In denial
of your application, revocation of your registration, or criminal prosecution. You
must keep this form updated by filing periodic amendments. See Form ADV

General Instruction 3.

Item 1 Identifying Information
Responses to this Item tell us who you are, where you are doing business, and how we can
contact you.
A, Your full legal name (If you are a sole proprietor, your fast, first, and middle names):
LLOCKE CAPITAL MANAGEMENT INC
B. Name under which you primarily conduct your advisory business, if different from Item 1.A.
LOCKE CAPITAL MANAGEMENT INC
List on Section 1.8. of Schedule D any additional names under which yau conduct your
advisory business.
C. If this filing is reporting a change In your iegal name (Item 1.A.) or primary business name
(item 1.B.), enter the new name and spacify whether the name change is of

r your !egél name or - your primary business name:

D. If you are registered with the SEC as an Investment adviser, your SEC file number: 801-
54078

E. If you have a number ("CRD Number") assigned by the NASD's CRD system or by the IARD
system, your CRD number: 106742

If your firm does not have a CRD number, skip this Item 1.E. Do not provide the CRD
number of one of your officers, employees, or affiliates.
FORM ADV
UNIFORM APPLICATION FOR INVESTMENT ADVISER REGISTRATION
{Primary Business Nama: LOCKE CAPITAL MANAGEMENT INC ICRD Number: 106742 |

] Rev. 02/2005,
|ADV - Amendment, Page 2

Item 1 Identifying Information (Continued)

F. Principal Office and Place of Business
{1) Address (do not use a P.O. Box):

Number and Street 1: Number and Street 2:
25 WALNUT STREET

City: State: Country: ZIP+4/Postal Code:

hitps://crd. nasd.com/fad/Content/PrintHist/ Adv/Pages/crd_jad_AdvAllPages.aspx?RefNu...  3/29/2006
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NEWPORT RI Usa 02840
If this address is a private residence, check this box: r
List on Section 1.F. of Schedule D any office, other than your principal office and place of
business, at which you conduct Investment advisory business. If you are applying for
registration, or are reglstered, with ane or more state securities authorities, you must
list all of your offices in the state or states to which you are applying for registration or
with whom you are registered. If you are applying for registration, or are registered oniy,
with tha SEC, list the largest five offices In terms of numbers of employees.

(2) Days of week that you normalty conduct business at your principai office and place of
business:
e Monday-Friday £ Other: VARIES AROUND BUSINESS TRAVEL DATES
Normal business hours at this location:
10AM - 5PM

(3) Telephone number at this location:
401-849-8540

(4) Facsimile number at this location:
401-849-8555

G. Malling address, if different from your principal office and place of business address:
Number and Street 1: Number and Street 2:

City: State: Country: 21P+4/Pastal Cade:
If this address Is a private residence, check this box: r

H. If you are a sole proprietor, state your full residence address, If different from your principal
office and place of business address in Item 1.F.:

Number and Street 1: Number and Street 2:
Clty: , State: ’ Country: ZIP+4/Postal Code:
FORM ADV

UNIFORM APPLICATION FOR INVESTMENT ADVISER REGISTRATION

Rev. 02/2005

ADV - Amendment, Page 3

| Item 1 !dentigtng Information (Continued)

YES NO

1. Do you have World Wide Web site addresses? il e

If "yes,” list these addresses on Section 1.1, of Schedule D. If a web address serves as
a portst through which to access other information you have published on the World
Wide Web, you may list the portal without listing addresses for aif of the other
information. Some advisers may need to list more than one portal address. Do not
provide individual electronic mail addresses in response to this Itern,

J. Contact Employee:
Name: Title:

&

httpsn//crd.nasd.com/Iad/Content'PrintHist/Adv/Pages/ad,_iad__AdvAlIPagcs.asﬁx?RefNu... 3/29/2006
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ADV All Pages Page 3 ot 31

JENKINS,LEILA C PRESIDENT

Telephone Number: Facsimile Number:

401-849-8540 401-849-8555

Number and Street 1: Number and Street 2:

25 WALNUT STREET

City: State; Country: Z1P+4/Postal Code:
NEWPORT RI USA 02840

Electronic mail (e-mail) address, If contact employee has one:
UIENKINS@LOCKECAPITAL.COM )

The contact employee should be an employee whom you have authorized to receive
information and respond to questions about this Form ADV.,
YES NO
K. Do you malntain some or all of the books and records you are required to keep under &
Sactlon 204 of the Advisers Act, or similar state law, somewhere other than your
principal office and place of business?
If "yes, " complete Section 1.K. of Schedule D.
YES NO
L. Are you registered with a foreign financial regulatory authority? ol O

Answer "no® if you are not registered with a forelgn financial regulatory authority,
even if you have an affiliate that is registered with a forelgn financlal regulatory
authority. If "yes”, complete Section 1.L. of Schedule D.

FORM ADVY
UNIFORM APPLICATION FOR INVESTMENT ADVISER REGISTRATION
[Primary Business Mame: LOCKE CAPITAL MANAGEMENT INC ERD Number: 106742 f

Rev. 02/2005]

ADV - Amendment, Page 4

Item 2 SEC Registration

Responses to this Item help us (and you) determine whether you are eligible to register with the
SEC. C}omptete this Item 2 only If you are applying for SEC registration or submitting an annual
updating amendment to your SEC reglstration.

A. To register (or remain registered) with the SEC, you must check at least one of the Items
2.A{1) through 2.A{11), below. If you are Submitting an annual updating amendment to
{f;{ SyEC registration and you are no longer eligible to reglster with the SEC, check Item 2.A

. 10U

7 (1)have assets under management of $25 million (In U.S. doliars) or more;

See Part 1A Instruction 2.a. to determine whether you should check this box.
I~ (2}have your principal office and place of business In the U.S. Virgin Istands or Wyoming;
™ (3)have your principal office and place of business outside the United States;

{~ (4)are an investment advisar (or sub-adviser) to an investment com
any registered
under the Investment Company Act of 1940; pany re c

See Part 1A Instruction 2.b. to determine whether you shoutd check this box.

https://crd.nasd.com/Iad/ContenﬂPﬁn&ﬁst/Adv/Pagm/crd_iad_AdvAﬂPages.aspx?Reﬂ\Iu... 3A9/2006
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[~ (5)have been designated as a nationaily recagnized statistical rating organization;
See Part 1A Instruction 2.c. to determine whether you should check this box.

[~ (6)are a pension consultant that qualifies for the exemption in rule 203A-2(b);
See Part 1A Instruction 2.d. to determine whether you should check this box.

I~ {7)are relying on rule 203A-2(c) because you are an investment adviser that controls, is"
controlled by, or is under common controf with, an Investment adviser that is
registerad with the SEC, and your principal office and place of business is the same as
the registered adviser;

See Part 1A Instruction 2.e. to determine whether you should check this box. If you
check this box, complete Section 2.A(7) of Schedule D,

I~ (8)are a neiny formed adviser relying on rule 203A-2(d) because you expect to be
eligible far SEC registration within 120 days;

See Part 1A Instruction 2.f. to determine whether you should check this box. If you
check this box, complete Section 2.A(8) of Schedule D.

FORM ADVY
UNIFORM APPLICATION FOR INVESTMENT ADVISER REGISTRATION

Rev. 0272005

ADV - Amendinent, Page 5

Item 2 SEC Registration (Continued) [ .

™ (9) are a multi-state adviser relying on rule 203A-2(e);

See Part 1A Insb'ucbon 2.9. to determine whether you should check this. box Ifyou
check this box, complete Section 2 A(9) of Schedule D.

™ (10)are an'Internet investment adviser relying on rule 203A-2(f);
See Part 1A Instructions 2.h. to determine whether you should check this box.

I~ (11)have received an SEC order exempting you from the prohibition against registration
wlith the SEC;

Ifyou checked: this hox, complete Section 2.A(11) of Schedule D.
I~ (12)are no longer eligible to remain registerad with the SEC.

See Part 1A Instructions 2.i. to determing whether you should check this box.

B. Under state laws, SEC-registered advisers may ba required to pro{ﬁde‘ to state securities

https://crd.nasd.com/Iad/COhtznt/Pﬁntl-Iist/Adv/Pages/crd___iad_AdvAllPages.aspx?Reﬂ\Iu... 3292006
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authorities a copy of the Form ADV and any amendments they file with the SEC. These are
called notice filings. If this Is an initlal application, check the box(es) next to the state(s)
that you would like to receive notice of this and all subsequent filings you submit to the
SEC. If this is an amendment to direct your niotice filings to additional state(s), check the
box(es) next to the state(s) that you would fike to receive notice of this and all subsequent
filings you submit to the SEC. If this Is an amendment to your registration to stop your
notice filings from going to state(s) that currently receive them, uncheck the box(es) next

to those state(s).
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If you are amending your registration to stop your notice filings from going to a state that
currently receives them and you do not want to pay that state's notice fiing fee for the
coming year, your amendment must filed before the end of the year (December 31).

iItem 3 Form Of Organization

A. How are you organized? .
= Corporation ¢ Sole Proprietorship : ¢ Lirmited Liability Partnership (LLP)
¢ Partnership ¢ Limited Liability Company (LLC) ¢ Other (specify):

If you are changing your response to this Item, see Part 1A Instruction 4.

FORM ADV
UNIFORM APPLICATION FOR INVESTMENT ADVISER REGISTRATION

iPrimax'y Business Namea: LOCKE CAPITAL MANAGEMENT INC !CRD Number: 106742 f

Rev. 02/2005|
ADY - Amendment, Page 6 i

I T
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trem 3 Form Of Organization {Continued)

8. In what month does your fiscal year end each year?
December

C. Under the laws of what state or country are you organized?
RHODE ISLAND

If you are a partnership, provide the name of the state or country under whose laws your

partnership was formed. If you are a sole proprietor, provide the name of the state or
country where you reside.

If you are changing your response to this Item, see Part 1A Instruction 4.

o —

Item 4 Successions

YES NO
A. Are you, at the time of this flling, succeeding to the business of a registered [l O
investmeant adviser?

If "yes, " complete Item 4.8. and Section 4 of Schedule D.
B. Date of Succession: (MvoD/YYYY)

If you have already reported this succession on a previous Forrn ADV filing, do not
report the succession again. Instead, check "No.” See Part 1A Instruction 4.

Item S Information About Your Advisory Business

Responses to this Item help us understand your business, assist us in preparing for on-site
examinations, and provide us with data we use when making requlatory policy. Part 1A
Instruction S.a. provides additional guidance to newly-formed advisers for completing this Item

Employees

A, Approximately how many employees do you’ﬁa\ke?klhcl‘u'de full and part-time employees but
do not include any clerical workers.

€ 1-5 T 6-10 Tu-50 € s1-250 C 251-500
€ 501-1,000 € More than If more than 1,000, how many?

1,000 (round to the nearest 1,000) -
B. : .

(1) Approximately how many of these employeés perform investment advisory functions
(including research)?

[od

0 “ 15 < 5-10 € 11-50  51-250
€ 251.500 € 501-1,000 € More than  If more than 1,000, how many?
1,000 (round to the nearest 1,000)
(2) Approximately how many of these employees are registered representatives of a
broker-dealer?
o ® 15 € §-10 T 11-50 € 51-250
* 251-500 ©501-1,000 © Morethan  If more than 1,000, how many?
1,000

(round to, :vthe nearest 1,000)

https://crd.nasd.com/Iad/Comenr/PrintI{ist/Adleages/crd_iad;AdvAllPagcs.aspx?RefNu... 3/29/2006
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If you are organized as a sole proprietorship, include yourself as an employee in your
responses to Items 5.A(1) and 5.8B(2). If an employee performs more than one
funiction, you should count that employee in each of your respanses to Item 5.8(1)} and

5.8(2),

FORM ADV
UNIFORM APPLICATION FOR INVESTMENT ADVISER REGISTRATION
Primaty Business Name: LOCKE CAPITAL MANAGEMENT INC CRD Number: 106742

Rev, 02 /2005

ADV - Amendment, Page 7

Item 5 Information About Your Advisory Business (Continued)

(3) Approximately how many firms or other persons solidt advisary clients on your behalf?
o C 15 C 6-10 T 11-50 € 51-250
If mare than 1,000, how many?
{round to the nearest 1,000)

T 251-500 C 501-1,000 € More than
1,000

In your response to Item 5.B(3), do not count any of your employees and count a firm
only once -- do not count each of the firm's employees that solicit on your behalf.

Clients .
C. To approximately how many cllents did you provide investment advisory services during your
maost-recently completed fiscal year?

Co € 1-10 T 1125 € 26-100 T 101-250

c od If more than 500, how many?
251-500 ' Y
More than 500 (round to the nearest 500}

D. wnat types of cllents do you have? Indicate the None Up 11- 26~ 531- More

approximate percentage that each type of client . to 25% 50% 75% Than
comprises of your total number of cllents. -. 10% 75%
(1) Individuals (other than high net worth o o e C r r
individuals)
(2) High net worth individuals r ol e = C c
(3) Banking or thrift institutions & r el r o r
(4) Investment companles (including mutual © o o r r o
funds)
(5) Pension and profit sharing plans (other than o r e & ol c

ptan partidpants)

(6) Other pooled investment vehicles (e.g., hedge
funds)

(7) Charitabie organizations o

D)
-
~
)
"}

)
)
)
™
~

https://crd.n&sd.com/!ad/Coment/PrintHist/Adv/Pages/crd__iad__AdvAllPages.aspx?Rch w..  3/29/2006
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(8) Corporations or other businesses not listed O r o 'S c
above

{9) State or municipal government entities = r of o o o

(10) Other: I o r s (o r

The category “individuals® includes trusts, estates, 401(k) plans and IRAs of individuals and
their family mermbers, but does not include businesses crganized as sole proprietorships.

Unless you provide advisory services pursuant to an investment advisory contract to an
investment company registered under the Investment Company Act of 1940, check "None®
in response to Item 5.D(4).

FORM ADV

UNIFORM APPLICATION FOR INVESTMENT ADVISER REGISTRATION

Rav, 82/2005

ADY - Amendment, Page 8

Item 5 Information About Your Advisory Business {Continued)

Compensation Arrangements
E. You are compensated for your Investment advisory servicas by {check all that apply):
~ {1) A percentage of assets under your management
I~ (2) Hourly charges
I (3) Subscription fees (for a newsletter or periodical)
r (4) Fixed fees (other than subscription fees)
r (5) Commissions
~ (6} Performance-based fees
= (7) Other (speclfy):
Assets Under Management

YES NO

F. (1) Do you provide continuous and regular supervisor} or management servicesto &
securities portfolios?

(2) ¥ yes, what s the amount of your assets under management and total number of

accounts?
U.S. Dollar Amount Total Number of Accounts
Discretionary: (a) $ 893179244 .00 {d} 4
Non-Discrationary: (b)3$0 .00 {e)0
Total: (c) $ 893179244 .00 f) 4

Part 1A Instruction 5.b. explains how to calculate your assets under management. You

must follow these instructions carefully when completing this Item.
Advisory Activities
G. What type(s) of advisory sarvices do you provide? Check all that apply.

https'J/crd.nasd.com/Iad/Contcnt/PrintHist/AdV/Pages/crd_‘iad_AdvAﬂPages.aspx?RefNu... 3/29/2006
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{~ (1) Financlal planning services
i~ (2) Portfolio management for individuals and/or small businesses
I~ {3) Portfollo management for investrnent companies

7 (4) Portfolic management for businesses or Institutional dlients (other than investment
companies)
i~ (5) Pension consuiting services

i~ (6) Selection of other advisers

I~ {7) publication of periodicals or newsletters
[~ (8) Security ratings or pricing services

I~ {9) Market timing services

[~ (10) Other (specify):

Do not check Item 5.G(3) unless you provide advisory services pursuant to an Investment
aovisory contract to an investment company registered under the Investment Company Act

of 1940,
FORM ADV ]
UNIFORM APPLICATION FOR INVESTMENT ADVISER REGISTRATION

Primary Business Name: LOCKE CAPITAL MANAGEMENT INC RD Number: 106742

:: Rev. 02/2005]

ADY - Amendment, Page 9

oo

Item 5 Information About Your Advisory Business (Continued)

H. If you provide financial planning services, to how many clients did you provide these
services during your last fiscal year? .

o < 1-10 € 11-25 < 26-50 © 51-100

C i s If more than 500, how many?
101-250 251-500 th e
1 More an 500 (round to the nearest 500)

I. If you participate in a wrap fee program, do you (check all that apply):

r {1) sponsor the wrap fee program?
r (2) act as a portfolia manager for the wrap fee program?

If you are a portfolio manager for @ wrap fee program, list the narnes of the programs and
their sponsors In Section 5.I(2) of Schedule D.

If your involvement in a wrap fee program Is limited to recommending wrap fee programs to
your clients, or you advise a mutual fund that is offered through a wrap fee program, do not
check efther Item 5.1(1) or 5.1(2).

e

Item 6 Other Businass Activities . j

https://crd.nasd.conuIad/Content/PrintHist/Adv/Pages/crd_iad__AdvAHPag&s'.aspx?Reﬂ\Iu... 3/29/2006

Exhibit 8 - ADV 20086 for 123105.pdf p 9



ALV ALLIBgESs rage 1v v al

In this Item, we request information about your other business activitles.
A. You are actively engaged In business as a (check all that apply):
r (1) Broker-dealer
r (2) Registered representative of a broker-dealer

r (3) Futures commission merchant, commaodity pool operator, or commadity trading
advisor

r (4) Real estate broker, dealer, or agent

r {5} Insurance broker or agent

r {6) Bank {including a separately identifiable department or division of & bank)
r (7) Other financlal product salesperson (specify): ’

. YES NO
B. (1) Are you actively engaged in any other business not listed in Item 6.A. (other ¢ &
than giving investment advice)?
(2) If yes, Is this other business your primary business? ‘ol of
If "yes,” describe this other business on Section 6.8. of Schedule D.

YES NO

(3) Do you sell products or provide services other than investment advicetoyour ¢ &
advlsory cfients?

FORM ADV
UNIFORM APPLICATION FOR INVESTMENT ADVISER REGISTRATION
[Primary Business Name: LOCKE CAPITAL MANAGEMENT INC ___ |CRD Number: 106742 |

Rev, 02/2005]

ADY - Amendment, Page 10

Item 7 Financial Industry Affiliations

In this Item, we request information about your financial industry. affiliations and activities. This

information identifies areas In which conflicts of interest may accur between you and your
clients. o '

Item 7 requires you to provide Information about you and your refated persons. Your related
persons are all of your advisory affiliates and any person that is-under common control with you.

A. You have a related person that is a (check all that apply):
™ (1) broker-dealer, municlpal securities dealer, or government securities broker or dealer
I~ (2) Investment company (Including mutual funds) o
[~ (3} other Investment adviser (including finandal planners)

[~ (4) futures commission merchant, commodity pool operator, or commodity trading
advisor

[~ (5) banking or thrift institution

[~ (6) accountant or accounting firm
I~ (7} lawyer or law firm

~ (8) Insurance company or agency
{~ (9) pension consultant =

https://crd.nasd‘com/Iad/Content/PrimHist/Adv/Pages/crd_.iad__AdvAllPa.ges.aspx‘?Reﬂ*lu.. 3/29/2006
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™ (10) real estate broker or dealer
~ (11) sponsor or syndicator of limited partnerships

If you checked Item 7.A(3), you must list on Section 7.A. of Schedule D all your related
persons that are investment advisers. If you checked Item 7.A(1), you may elect to list on
Section 7.A. of Schedule D all your related persons that are broker-dealers. If you choose to
list a refated broker-dealer, the IARD will accept a single Form U-4 to register an investment
adviser representative who also is a broker-dealer agent (“registered rep”) of that related
broker-dealer.

YES NO

B. Are you or any refated person a general partner in an investment-refated limited ol
partnership or manager of an investrment-related limited lability company, or do
you advise any other "private fund® as defined under SEC rule 203(b)(3)-1?

If "yes, " for each limited partnership or limited liability company, or (if applicable)
private fund, complete Section 7.B. of Schedule D. If, however, you are an SEC-
registered adviser and you have related persons that are SEC-registered advisers
who are the general partners of limited partnerships or the managers of limited
liabllity companies, you do not have to complete Section 7.B. of Schedule D with
respect to those related advisers’ imited partnerships or limited ltability companies.

To use this alternative procedure, you must state in the Miscellaneous Section of
Schegule D: (1) that you bave related SEC-registered investment advisers that
manage limited partnerships or limited liability companies that are not listed In
Section 7.B. of your Schedule D; (2) that complete and accurate information about
those [imited partnerships or limited Hfabillty cornpanies Is available in Section 7.8.
of Schedule D of the Form ADVs of your related SEC-registered advisers; and (3)
whether your clients are solicited to invest In any of those limited partnerships or
iimited liability companies.

Item 8 Participation or Interest in Client Transactions

In this Item, we request information about your participation and interast in your cllents’
transactions, Like Item 7, this information identifles areas in which conflicts of interest may
oceur between you and your clients.

Like Item 7, Item 8 requires you to provide information about you and your related persons.

FORM ADY
UNIFORM APPLICATION FOR INVESTMENT ADVISER REGISTRATION

fPr!mary Business Name: LOCKE CAPITAL MANAGEMENT INC ERD Number: 106742 I

Rav. 02/2005}
ADV - Amendment, Page 11 f

[Item 8 Participation or Interest in Client Transactions (Continued)
Prooprigtary Interest in Client Transactions
A. Do you or any related person:

B . Yes No

https://crd.nasd.com/Iad/Contcmt’PrintHisb’AdV/Pagcs/crd_iad_AdeIPagw.aspx?Reﬂ\Iu.., 3/29/2006
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{1) buy securities for yourself from advisory clients, or sell securities you own to C®
advisory clients {principal transactions)?
(2) buy or sell for yourself securities (other than shares of mutual funds) that you &

also recormnmend to advisory clients?

{3} recommend securities {or other investment products) to advisory clients in which ¢ &
you or any related person has some other proprietary (ownership) interest (other
than those mentioned in Items 8.A(1) or (2))?

Sales Interest in Client Transactions
B. Do you ar any related person: Yes No
(1) as a broker-dealer or reglstered representative of a broker-dealer, execute ol

securities trades for brokerage customers in which advisory client securities are
sold to or bought from the brokerage customer (agency cross transactions)?

(2} recommend purchase of securities to advisory clients for which you or any related ¢ &
person serves as underwriter, general or managing partner, or purchaser
representative?

(3) recommend purchase or sale of securities to advisory dlents for whichyouorany ¢ ¢
related person has any other sales interest (other than the receipt of sales
commissions as a broker or registered representative of a broker-dealer)?

Investment or Brokerage Discretion

C. Do yau or any related person have discretionary authority to determine the: Yas No
(1) securlties to be bought or sold for a client's account? &
(2) amount of securities to be bought or sold for a clfent's account? I o
(3) braker or dealer to be used for a purchase or sale of securities for a client's I
account? -
(4) commission rates to be pald to a broker or dealer for a client's securities &
transactions?
FORM ADV
UNIFORM APPLICATION FOR INVESTMENT ADVISER REGISTRATION
Primary Business Name: LOCKE CAPITAL MANAGEMENT INC RD Numbaear: 106742

Reav. (12/2005|

ADV - Amendment, Page 12

Item 8 Participation or Interast in Client Transactions {Continued)

D. Do you or any related person recommend brokers or dealers to dlents? c C

E. Do you or any reflated person receive research or other products or services other ¢ r
than executlon from a broker-dealer or 2 third party in connection with cfient
sacurities transactlons?

F. Do you or any related person, directly or indirectly, compensate any person for client ¢ &
referrals?

In responding to this Item 8.F,, consider in your response all cash and non-cash
compensation that you or a related person gave any person In exchange for client

referrals, including any bonus that is based, at least in part, on th
pelerrals, includin A part, e frumber or amount
-—_'-—W.M

e

hups://crd.nasd.comﬂad/Contcnt/PﬁmHist/Adv/Pag&;/crd_iad_AdvAHPages.aspx?RefNu... 3/29/2006

Exhibit 9 - ADV 2006 for 123105.pdf p 12



ALIV AL FUYES Page 13 of 31

Item 8 Custody

In this Item, we ask you whether you or a related person has custody of client assets. If you are
registering or ragisterad with the SEC and you deduct your advisory fees directly from your
clients’ accounts but you do not otherwise have custody of your clients’ funds or securities, you
may answer “no" to [tem 9A.(1) and 9A.(2).

A, Do you have custody of any advisory clients’: Yes No
(1) cash or bank accounts? LS O]
(2) securities? Lol

B. Do any of your related persons have custody of any of your advisory ciieqats’”: )
(1) cash or bank eccounts? el
(2) securities? T F

C. If you answered "yes" to elther Item 9.B(1) or 9.B(2), is that related person a ol ol

broker-dealer registered undar Section 15 of the Securites Exchange Act of 19347

Item 10 Control Persons

In this Item, we ask you to identify every person that, directly or Indirectly, controis you.
If you are submitting an initial application, you must complete Schedule A and Schedule
B. Schedule A asks for information about your direct owners and executive officers.
Schedule B asks for information about your indiract owners. If this is an amendment and
you are updating information you reported on either Schedule A or Schedule B (or both)
that you filed with your initial application, you must complete Schedule C.

YES NO

Does any person not named in Item 1.A, or Schedules A, B,;’Or C, directly-ar ' &
indirectly, controf your management or policles?
If yes, complete Section 10 of Schedule D.

FORM ADV
UNIFORM APPLICATION FOR INVESTMENT ADVISER REGISTRATION

!Prlmary Business Name: LOCKE CAPITAL MANAGEMENT E‘E_\QC ICRDF Number: 106742 [

Rev. 02/2005]
ADY - Amandment, Page 13 : |

Item 11 Disclosure Information

In this Item, we ask for information about your disdplinary history and the disciplinary history
of all your advisory affillates. We use this information to determine whether to grant your
application for reglstration, to decide whether to revoke your registration or to place
limitations on your activities as an Investment adviser, and to identify potential problem areas
to focus en during our on-site examinations. One event may result in "yes® answers to more
than one of the gquestions below.

Your advisory affiliates are: (1) alf of your current employees (other than employees
performing only clerical, administrative, support or similar functions); (2) ali of your officers,
partners, or directars (or any person performing similar functions); and (3) all persons
directly or Indirectly controlling you or controfled by you. If you are a “separately identiflable

department or division" (SID) of a bank, see the Glossary of Terms to determine who your
advisory affiliates are. o

https://crd.nasd.com/lad/Content/PrintHist/AdV/Pagcs/crd___iad_‘AdvAllPages.aspx?RefNu.. 3/29/2006

Exhibit 9 - ADV 2008 for 123105.pdl p 13



p—y

rage 14 ol 31

ALY AL CARES

If you are registered or registering with the SEC, you may limit your disclosure of any event
listed in Item 11 to ten years following the date of the event, If you are registered or
ragistering with a state, you must respond to the questions as posed; you may, therefore,
limit your disclosure to ten years following the date of an event only in responding to Items
11.A(1), 11.A(2), 11.8(1), 11.B(2), 11.D(4); and 11.H(1)(a). For purposes of calculating this
ten-year period, the date of an event Is the date the final order, judgment, or decree was
entered, or the date any rights of appeal from preliminary orders, judgments, or decrees
lapsed.

You must complete the appropriate Disclosure Reporting Page ("DRP") for "yes" answers to
the questions in this Item 11.

For "yes" answers to the following questions, complete a Criminal Action DRP:
A. In the past ten years, have you or any advisory affiliate: YES NO
(1) been convicted of or plead guilty or nolo contendere ("no contest™) in a rs
domestic, foreign, or military court to any felony?
{2) been charged with any felony? [l O

If you are registered or registering with the SEC, you may limit your response to
Item 11.A(2) to charges that are currently pending.

8. In the past ten years, have you or any advisory affiliate:
(1) been convicted of or plead guilty or nolo contendere ("no contest®) in a Tl
domestlc, foreign, or military court to a misdemeanor involving: Investments
or an investment-related business, or any fraud, faise statements, or
omissions, wrongful taking of property, bribery, perjury, forgery,
counterfeiting, extortion, or a consplracy to commit any of these offenses?
(2) been charged with a misdemeanor listed in 11.B(1)? Tl

If you are registered or registering with the SEC, you may limit your response to
Itern 11.8(2) to charges that are currently pending.

FORM ADV
UNIFORM APPLICATION FOR INVESTMENT ADVISER REGISTRATION

Rev. 02/2005|
ADV -~ Amendment, Page 14 i

Item 11 Disclosure Information (Continued)

Eor yes® answers to the following questions, complete a Regulatery Action DRP:

C. Has the SEC or the Commodity Futures Trading Commission (CFTC) ever: YES NO
(1) found you or any advisory aifiliate to have made a false statement or ol
omlssion?

{2) found you or any advisory affiiiate to have been involved In a violation of SEC ¢ &

httpsz//crd,nasd.com/lad/Coment/?rinﬂ{ist/Adv/Pages/crd_iad_AdvAIlPag&c.aspx?Reﬂ\Tu... 3/29/2006
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or CFTC ragulations or statutes?

{3) found you or any advisory affillate to have been a cause of an investment- &
related business having its authorization to do business denied, suspended,
revoked, ar restricted?

(4) entered an order against you or any advisory affiliate in connection with C®
Investment-related activity?

(5) imposed a civil money penalty on you or any advisory affiliate, or ordered you or ¢ &
any advisory affillate to cease and desist from any activity?

D. Has any other federal regulatory agency, any state regulatory agency, or any

foreign financial regulatory authority:

(1) ever found you or any advisory affifiate to have made a faise statement or ol
omission, or been dishanest, unfair, or unethicai?

(2) ever found you or any advisory affifiate to have been involved in a violatlonof ¢ &
investment-reiated regulations or statutes?

(3) ever found you or any advisory affiliate to have been a cause of an investment~ ¢ &
related business having Its authorization to do business denied, suspended,
revoked, or restricted?

(4} in the past ten years, entered an order against you or any advisory affiliate in [l
connection with an investment-related activity?

(5) ever denied, suspended, or revoked your or any advisory affiliate's registration ¢ &
or license, or otherwise prevented you or any advisory affiliate, by order, from
associating with an investment-related business or restricted your or any
advisory affiliate’s activity?

E. Has any self-regulatory organization or commadities exchange ever:
(1) found you or any advisory affilfate to have made a false statement or omission? ¢« &

(2) found you or any advisory afffliate to have been invoived in a violation of its C &
rules (other than a violation designated as a "minor rule violation" under a plan
approved by the SEC)?

(3) found you or any advisory affiliate to have been the cause of an investment- cF
related business having its authorization to do business denled, suspended,
revoked, or restricted?

{4) disciplined you or any advisory affiliate by expelling or suspending you or the fall
advisory affiliate from membership, barring or suspending you or the advisory
affiliste from association with other members, or otherwise restricting your or
the advisory affillate’s activities?

FORM ADV
UNIFORM APPLICATION FOR INVESTMENT ADVISER REGISTRATION
iPrimary Business Name: LOCKE CAPITAL MANAGEMENT INC ICRD Number: 106742 |

Rev, 02/2005

ADV -~ Amendment, Page 15

Item 11 Disclosure Information (Continued)

F. Has an authorizetion to act as an attorney, accountant, or federal-contractor

https;//crd.nasd.com/Iad/ContenthrintHx‘st/Adv/Pages/crd_iad_AdvAnPages.aspx?ReﬂkIu... 372542006
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granted to you or any advisory affiliate ever been revoked or suspended? &

G. Are you or any advisory affiliate now the subject of any regulatory proceeding that ¢ &
could result in a "yes" answer to any part of Item 11.C,, 11.0,, or 11,£.2

For "yes® answers to the following questions, complete g Civil Judicial Action DRP:
H. (1) Has any domestlc or fareign court: YES NO

(a) In the past ten years, enjoined you or any adwsory affiliate In connection ol O
with any investment-related actlvity?

(b) ever found that you or any advisory affiliate were involved in a violationof ¢ &
investment-related statutes or regulations?

{c) ever dismissed, pursuant to a settlement agreement, an investment- re
related clvil action brought against you or any advisory affiliate by a state
or foreign financial regulatory authority?

(2) Are you or any advisory affiliate now the subject of any civil proceeding that Tl
could result in a "yes" answer to any part of Item 11.H({(1)? ’

‘ e e e o st

Item 12 Small Businesses

The SEC Is required by the Regulatory Fiexibility Act to conslder the effect of its ragulations on
small entitles. In order to do this, we need to determine whether you meet the definition of
*small business” or "small organization" under rule 0-7,

Answer this Ttem 12 only if you are registerad or registering with the SEC and you indicated In
response to Item 5.F(2)(c) that you have assets under management of less than $25 million.
You are not required to answer this Item 12 If you are filing for Initial registration as a state
adviser, amending a current state registration, or switching from SEC to state registration,.

FORM ADV
UNIFORM APPLICATION FOR INVESTMENT ADVISER REGISTRATION
IPrimary Business Name: LOCKE CAPITAL MANAGEMENT INC ICRD Number: 106742 |

Rev. 62/2005]

ADV - Amendment, Page 16

Item 12 Small Businesses (Continued) |

For purposes of this Item 12 only:

« Total Assets refers to the total assets of a firm, rather than the assets managed on behalf
of clients. In determining your or another person's total assets, you may use the total
assets shown on a current balance sheet (but use total assets reported on a consolidated
balance sheet with subsidiarles Included, if that amount is larger).

« Control means the power to direct or cause the direction of the management or policies of
a person, whether through ownership of securities, by contract, or otherwise. Any person
that directly or indirectly has the right to vote 25 percent or more of the voting securitles,
ar Is entitled to 25 percent or more of the profits, of another person is presumed to control
the other person.

YES NO
A. Did you have total assets of $5 miliion or more on the last day of your most recent

https://crd.nasd.com/lad/Content/PrintHist/Adv/Pages/crd_iad AdvAllPages.aspx?RefNu...  3/29/2006
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fiscal year?

B. Do you:

C. Are you:

most recent fiscal year?

most recent fiscal year?

If "yes, " you do not need to answer Items 12.B, and 12.C.

{1) control another investment adviser that had assets under management of $25 ¢
million or more on the last day of its most recent fiscal vear?

(2) control anather person {other than a natural person) that had total assets of $5 ¢
million or more on the last day of Its most recent fiscal year?

(1) controfled by or under common control with another investment adviser that o
had assets under management of $25 millilon or more on the last day of its

(2) controifed by or under cammon control with another person (other than a c
natural person) that had total assets of $5 million or more on the last day of its

Page 17 ok 31

FORM ADV

UNIFORM APPLICATION FOR INVESTMENT ADVISER REGISTRATION

Primary Business Namea: LOCKE CAPITAL MANAGEMENT INC

CRD Number: 106742

Rev. 02/2005}

IADY - Amendment, Part 1B, Page 1

You must complete this Part 1B only if you ara applying for registration, or are
registerad, as an Investment adviser with any of the state securities authorities.

[Part 18 Item 1 - State Registration

Complete this Item 1 if you are submitting an Initial application for state registration or
requesting additional state reglstration(s). Check the boxes next to the states to which you are
submitting this application. If you are aiready registered with at ieast one state and are
appiying for registration with an additional state or states, check the boxes next to the states
in which you are applying for registration. Do not check the boxes next to the states in which
you are currently registered or where you have an application for registration pending.
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fPart 1B Item 2 - Additional Information V

A, Person responsible for supervision and compliance:

Name:

Title:

Telephone: Fax:
Number and Street 1: Number and Street 2:

Clty: State: Country: ZIP+4/Postal Code:

Emall address, if avallable:

If this address is a private residence, check this box: r
B. Bond/Capital Information, If required by your home state.
(1) Name of Issuing Insurance Company:

(2} Amount of Bond:
$ .00
(3) Bond Policy Number:
Yes No

(4) If required by your home state, are you in compllance with your home state's roc

minimum capltal requirements?

FORM ADV ‘
UNXFORM APPLICATION FOR INVESTMENT ADVISER REGISTRATION

rimary Business Name: LOCKE CAPITAL MANAGEMENT INC RD Number: 106742

Rev. 02/2005

ADV - Amendment, Part 1B, Page 2

Part 1B Item 2 - Additional Information (Continued) |

Yes No
For "yes" answers to the foliowing quastion, complete a Bond DRP.

C. Has a bonding company ever denled, pald out on, or revoked a bond for you? Cr
For "yes" answers to tha following question, complete a Judgment/Lien DRP:

htlps://crd.nasd.com/Iad/Content/Pri.ntHist/Adv/Pagcs/crd_iad_AdvAHPages.aspx?Reﬂ\Tu... 3/29/2006
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D. Do you have any unsatisfied judgements or liens against you? [ o

For “yes" answers to the following questions, complete an Arbitration DRP:

E. Are you, any advisory affiliate, or any management person currently the subject
of, or have you , any advisory affiliate, or any management person been the
subject of, an arbitration claim alleging damages in excess of $2,500, involving
any of the following:

(1) any investment or an investment-related business of activity?
(2) fraud, false statement, or amission?

{3) theft, embezzlement, or other wrongful taking of property?
(4) bribery, forgery, counterfeiting, or extortion?

(5) dishonest, unfalr, or unethical practices?

7Y YN
7YY YT

For "yes® answers to the following questions, complete a Civil Judicial Action DRP:

£. Are you, any advisory affiliate, or any management person currently subject to, or

have you, any advisory affiliate, or any management person been found liable in, a
— civil, self-regulatory organization, or administrative proceeding Involving any of the
following:

(1) an investment or investment-refated business or activity?
{2) fraud, false staterment, or omission?

(3) theft, embezziement, or other wrongful taking of property?
(4) bribery, forgery, counterfeiting, or extortion?

(5) dishoneast, unfair, ar unethical practices?

7YY D
TYYT D

G. Other Business Actlvitdes
(1) You are actively engaged in business as a(n) (check all that apply):

™ attorney
r Certified Public Accountant

I Tax Preparer

FORM ADV
_ UNIFORM APPLICATION FOR INVESTMENT ADVISER REGISTRATION
-

Rev, 02/2005}

ADV - Amendment, Part 1B, Page 3

Part 1B Item 2 - Additional Information (Continued)

(2) If you are actively engaged In any business other than those listed in Itemn 6.A of Part 1A

or Item 2.G(1) of Part 1B, describe the business and the approximate amount of time
spent on that business:

H. If you provide financial planning services, the investments made based
on thos I
the end of your last fiscal year totaled: ' & services at

N\‘
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Securlties Non-Securities
Investments Investments
Under $100,000 r c
$100,001 to $500,000 r c
$500,001 to $1,000,000 r &
$1,000,001 to $2,500,000 C c
$2,500,001 to $5,000,000 [ o -
More than $5,000,000 o .
If securities Investments are over $5,000,000, how much? (round to the nearest
$1,000,000)
If non-securities Investments are aver $5,000,000, how much? (round to the nearest
$1,000,000)
Yas No
I. Custody
(1) Do you withdraw advisory fees directly from your clients’ accounts? If you (ol o
answered “yes”, respond to the following:
{a) Do you send a copy of your invoice to the custodian or trustee at the same ol of
time that you send a copy to the client?
{b) Does the custodian send quarterly statements to your clients showing all c C
disbursements for the custodian account, including the amount of the advisory
fees?
(c) Do your clients provide written authorization permitting you to be pald directly ¢ ¢
for their accounts held by the custodian or trustee?
(2) Do you act as a general partner for any partnership or trustee for any trust in oy
which your advisary clients are either partners of the partnership or beneficlaries
of the trust? If you answered “yes", respond to the following:
(a) As the general partner of a partnership, have you engaged an attorney or an cor
independent certified public accountant to provide authority permitting each
direct payment or any transfer of funds or securities fram the partnership
account? )
(3) Do you require the prepayment of fees of more than $500 per cfient and for six (ol o
months or more in advance? ‘

FORM ADV
UNIFORM APPLICATION FOR INVESTMENT ADVISER REGISTRATION
'Primary Business Name: LOCKE CAPITAL MANAGEMENT INC [CRD Number: 106742 I

Rev, 02/2005|

ADV - Amendment, Part 1B, Page 4

f[Part 1B Item 2 - Additional Information (Continued) |

Yes No
J. If you are organized as a sole proprletorship, please answer the following:

(1) (a) Have you passed, on or after January 1, 2000, the Serles 65 examination?

https://crd.nasd.coau’Iad/Content/PrintHist/Adv/Pag%/crd_iad_AdvAlIPage&aspx?RefNu... 3/29/2006

Exhibit 9 - ADV 2008 for 123105.pdf p 20




ALV ALl Pages Fage 21 ot 31

-
(b) Have vou passed, on or after January 1, 2000, the Serles 66 examinationand ¢
also passed, at any time, the Series 7 examination?

{2) (a) Do you have any Investment advisory professional designations? r
If "na", you do not need tu answer Item 2.3(2)(b).
{(b) I have earned and I am in good standing with the organization that issued the
following credential:

r Certified Financial Planner ("CFP")

I” Chartered Finandial Analyst ("CFA®)

I” Chartered Financial Consultant ("ChFC")
I Chartered Investment Counselor (raicty
I personal Financial Specialist {"PFS")

™ None of the above
{3) Your Social Security Number:

FORM ADV
UNIFORM APPLICATION FOR INVESTMENT ADVISER REGISTRATION
Primary Business Name: LOCKE CAPITAL MANAGEMENT INC CRD Number: 106742

Rev. 02/2005]

ADV - Amendment, SCHEDULE A

Form ADV, Schedula A [

Direct Owners and Executive Officers

1. Complete Schedule A only if you are submitting an inltlal application. Schedule A asks far
infarmation about your direct owners and executive officers. Use Schedule C to amend this
Information.

2. Direct Owners and Executive Officers. List below the names of:

(a) each Chief Executive Officer, Chief Financial Officer, Chief Operations Officer, Chief Legal
Officer, Chief Compliance Officer(Chlef Compliance Officer Is required and cannot be
more than one Indlvidual), director, and any other Indlviduals with similar status or
functions;

{b) If you are organized as a carporation, each shareholder that is a direct owner of 5% or
more of a class of your voting securities, unless you are a public reporting company (a
company subject to Section 12 or 15(d) of the Exchange Act);

Direct owners Include any person that owns, beneficially owns, has the right to vote, or
has the power to sell or direct the saie of, 5% or more of a class of your voting
securitles. For purposes of this Schedule, a person beneficially owns any securitias: (1)
owned by his/her child, stepchild, grandchild, parent, stepparent, grandparent, spouse,
sibling, mother-in-law, father-in-law, son-in-faw, daughter-in-taw, brother-in-law, or
slster-In-law, sharing the same residence; or (ii) that he/she has the right to acquire,
with[r)taﬂ days, through the exercise of any option, warrant, or right to purchase the
security.

{c) if you are grganized as a partnership, all general partners and_those limited and special

https://crd.nasd.com/Iad/ContentIPﬂntI-ﬁst/Adv/Pages/c:d_iad_AdvAHPages.aspx?Reﬂ\Iu... 3/29/2006
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partners that have the right to receive upon dissolution, or have contributed, 5% or
more of your capital;

(d) in the case of a trust that directly owns 5% or'more of a class of your voting securities,
or that has the right to receive upon dissolution, or has contributed, 5% or more of your
capltal, the trust and each trustee; and

(e) if you are organized as a limited liability company ("LLC™), (i} those members that have
the right to receive upon dissolution, or have cantributed, 5% or more of your capital,

and (1) If managed by elected managers, ali elected managers.

3. Do you have any Indirect owners to be reported on Schedule B? T Yes © No

4. In the DE/FE/I column below, enter "DE" If tha owner is a domestic entity, "FE® If the owner
Is an entity Incorporated or domiciled In a foreign country, or "I" if the owner or executive
officer is an individual.

5. Complete the Title or Status column by entering board/management titles; status as
partner, trustee, sole proprietor, elected manager, shareholder, or member; and for
shareholders or membars, the class of securities owned (if more than one is issued).

6. Ownership codes NA - less than 5% B - 10% but less than D - 50% but less than

are: 25% 75%
A - 59 but less than C - 25% but less than E - 75% or more
10% 50%

7. (a) In the Contro/ Person column, enter “Yes® If the person has contro! as defined in the
Glossary of Terms to Form ADV, and enter "No® If tha person does not have control. Note
that under this definition, most executive officers and ail 25% owners, general pariners,
elected managers, and trustees are contro! persons.

(b} In the PR column, enter "PR™* if the owner is a public reporting company under Sectlens
12 or 15(d) of the Exchange Act.

(c) Complete each column.

FULL LEGAL IDE/FE/I|[Title or Status Date Title ||Ownership [{Controf ||PRICRD No. If
NAME or Status  ||Code Person None: S.8.
(Individuals: Acquired No. and Date
Last Name, First MMAYYYY of Birth, IRS
Name, Middle Tax No., or
Name) Emplayer 1D
No.

JENKINS, LEILA,HE PRESIDENT, 01/1995 JE Y N 11097009
CASSEL CHIEF ]

INVESTMENT

OFFICER, AND

CHIEF

COMPLIANCE

OFFICER

FORM ADV

UNIFORM APPLICATION FOR INVESTMENT ADVISER REGISTRATION
lprimary Bvuslness Name: LOCKE CAPITAL MANAGEMENT INC ICRD Number: 106742 |

Rev, 02/200

ADV - Amendment, SCHEDULE B

I = |
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Form ADY, Schedule B

Indirect Owners

1. Comiplete Schedule B only If you are submitting an initial application. Schedule B asks for
information about your indirect owners; you must first complete Schedule A, which asks for
information about your direct owners, Use Schedula C to amend this information.

2. Indirect Owners. With respect to each owner listed on Schedule A (except individual
owners), list below:

(a) in the case of an owner that is a corporation, each of its sharsholders that beneficially ‘
owns, has the right to vote, ar has the power to sell or direct the sale of, 23% or more of
a class of a voting security of that corporation;

For purposes of this Schedule, a person beneficlally owns any securities: (i) owned by
his/her child, stepchiid, grandchild, parent, stepparent, grandparent, spouse, sibling,
mother-in-law, father-in-law, son-In-law, daughter-in-law, brother-in-law, or sister-in-
jaw, sharing the same resldence; or (I} that he/she has the right to acquire, within 60
days, through the exercise of any option, warrant, or right to purchase the security.

{b) in the case of an owner that Is a partnership, all general partners and those limited and
spacial partners that have the right to recelve upon dissolution, or have contributed,
25% or more of the partnership's capital;

(c) in the case of an owner that Is a trust, the trust and each brustee; and

(d} in the case of an owner that is a limited {lability company ("LLC"), (i} those members
that have the right to recelve upon dissolution, or have contributed, 25% or more of the
LLC's capital, and (i) if managed by elected managers, all elected managers.

3. Continue up the chaln of ownership listing all 25% owners at each level. Once a public
reporting company {a company subject to Sections 12 or 15(d) of the Exchange Act} is
reached, na further ownership information need be given.

4, In the DE/FE/T column below, enter "DE™ If the owner is a domesti¢c entity, "FE" If the owner
is an entity incorporated or demiclled In a forelgn country, or *I" If the owner Is an e
Individual.

5. Complete the Status column by entering the owner's status as partner, trustee, elected
manager, shareholder, or member; and for shareholders or members, the class of securities
owned (if more than one is Issued).

6. Ownership codes  C - 25% but less than £ - 75% or more

are: 50%
D - 50% but less than  F - Other {general partner, trustee, or elected
75% manager)

7. {a) In the Control Person column, enter "Yes" if the parson has control as defined in the
Glossary of Terms to Form ADV, and enter *No" if the person does not have contro/, Note
that under this definition, most executive officers and all 25% owners, general partners,
elected managers, and trustees are control/ persons.

(b) In the PR column, enter "PR" if the owner Is a public reporting company under Sections
12 or 15(d) of the Exchange Act.

{c) Camplete each column.

I No Indirect Owner Information Filed I

FORM ADV
UNIFORM APPLICATION FOR INVESTMENT ADVISER REGISTRATION
iPrEmarv Business Name: LOCKE CAPITAL MANAGEMENT INC ERU Number: 106742 l

t
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Rev. 02/2005]

LDV - Amendment, SCHEDULE C

Form ADV, Schedule C |

Amendments to Schedules Aand B

1. Use Schedule C only to amend Information requested on aither Schedule A ar Schedule B.
Refer to Schedule A and Schedule B for specific instructions for completing this Schedule C.
Complete each column.

2. In the Type of Amendment column, indicate "A" (addition), "D" {deletion), or "C" (change in
Information about the same person).

3. Ownership codes NA - less than C - 25% but less G - Other (general partner, trustee,

are; 5% than 50% or elected member)
A - 5% butless D - 50% but less
than 10% than 75%
B8 - 10% but less E - 75% or more
than 25%

4. List below all changes to Schedule A {Direct Owners and Executive Officers):
i No Changes to Direct Owner / Executive Offlcer Information Filed i
5. List below all changes to Schedule B (Indirect Owners):
I No Changes to Indirect Owner Information Filed i
FORM ADV

UNIFORM APPLICATION FOR INVESTMENT ADVISER REGISTRATION
Primary Business Name: LOCKE CAPITAL MANAGEMENT INC CRD Number: 106742

Rev. 02/2005)
ADV ~ Amendment, SCHEDULE D Page 1 :

Form ADV, Schedule D Page 1
Certain items In Part 1A of Form ADV require additional information on Schedule D. Use this
Schedule D Page 1 to report detalls for iterns listed below. Report only new information or

changes/updates to previously submitted information, Do not repeat previously submitted
Information, ’

Section 1.B. Other Businass Names

List your other business names and the jurisdictions in which you use them. You must complete
3 separate Schedule D for each business name.

| " No Information Filed

Section 1.F. Other Offices

Complete the following Information for each office, other than your principal office and place of
business, at which you conduct investment advisory business. You must complete a separate
Schedule D Page 1 for each location. If you are applying for registration, or are registered, only
with the SEC, list only the largest five (In terms of numbers of employees).

Number and Street 1: Number and Street 2;

227 AUSTRALIAN AVENUE SUITE 2C

=
pos
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City: State: Country: Z1P+4/Postal Code:
PALM BEACH FL Us 33480
If this address is a private residence, check this box; r

alephone Number at this location: Facsimile number at this lacation:
561-655-1516 800-243-9211

[Section 1.1. World Wide Web Site Addresses

List your World Wide Web site addresses. You must complete a separate Schedule D for each
World Wide Web site address,

World Wide Web Sita Address: WWW.LOCKECAPITAL.COM
World Wide Web Site Address: WWW, ASSETGROWTH.COM

iSection 1.K. Locations of Books and Records ]

Complete the following information for each location at which you keep your books and
records, other than vour principal office and place of business. You must complete a separate
Schedule D Page 1 for each location.

Name of entlity where books and records are kept:
LOCKE CAPITAL MANAGEMENT, INC,

Number and Street 1; Number and Street 2:

227 AUSTRALIAN AVENUE SUITE 2C

City: State: Country: ZIP+4/Postal Code:
PALM BEACH FL us 33480

If this address Is a private residence, check this box: r

Telephone Number; Facsimile number:

561-655-1516 800-243-9211

This is (check one):
¥ one of your branch offices or affiliates.
Ca third-party unaffillated recordkeeper.

“ other.

Briefly describe the books and records kept at this location.

SOME CURRENT BOOKS AND RECORDS ARE KEPT AT THIS LOCATION, COMBINED WITH THE
PRESIDENT'S COMPUTER WHEN SHE IS HERE.

FORM ADV
UNIFORM APPLICATION FOR INVESTMENT ADVISER REGISTRATION

iPrlmary Business Name: LOCKE CAPITAL MANAGEMENT INC [CRD Number: 106742 f

Rev. 02/2005]

ADV - Amendment, SCHEDULE P, Page 2

|[Form ADV, Schedule D Page 2

Use this Schedule D Page 2 to report details for items listed balow. Report only new Information

or changes/updates to previously submitted Infarmation. Do not repeat previously submitted
information.

Section 1.L. Registration with Foreign Financial Regulatory Authorities
’ List the name, In English, of each forelgn financial regulatory authority and country with which

P
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RS . At

foreign financial
isterad. You must complete.a separate Schedule D Page 2 for each g
\\\2; are reg .

s I istered.
thority with whom you are regis =
[E__zﬁatory authority No Information Filed

e

——

action 2.A(7) Affiliated Adviser

i1 M
| s No Information Filed i

o

Section 2.A(8) Newly Formed Adviser

5td). the newly formed adviser exemption from the prohibition
gnyxjg?sr;ag?m? 3«:3;"3?2?*:;3?&3 (tu);nake cert'\z:in representations about your elig;bxltlﬁy for SEC
registratioh. By checking the appropriate boxes, you will be deamed to ?ave made the
required representatlons. You must make bgth of these representations: o
{~ 1 am not registered or required to be régistered with the SECor a state securities au‘mgrfty
and I have a reasonable expectation that I will be eligible to register with the SEC within
120 days after the date my registration with the SEC becornes effective. )
[~ I undertake to withdraw from SEC registration if, on the 120th day after my registration

with the SEC becomes effective, I would be prohibited by Section 203A(a) of the Advisers
Act from raglistering with the SEC.

Section 2.A(9) Multi-State Adviser

i you'are relying on rule,<;203)§~2(e), the multi-state adviser exemption from thc_a prohibition on
reglstration, you are required to make certain representations about your eligibility for SEC

registration. By checking the appropriate boxes, you will be deemed to have made the
required representations.: ~

If you are applying for reglstration as an Investment adviser with the SEC, you must make

both of these representations: ‘ '

I~ I have reviewed the applicable state and federal laws and have concluded that I am
requirad by the laws of 30 or more states to register as an investment adviser with the
securities authorities In those states.

[~ I undertake to withdraw from SEC registration if I file an amendment to this registration

indicating that I would be required by the laws of fewer than 25 states to register as an
Investment adviser with the securities authoritles of those states.

If you ére submlttlngf youb annual updating amendment, you must make this represéntatfon:
= within 90 days prior to the date of filing this amendment, I have reviewed the applicable
state and federal laws and have concluded that I am required by the laws of at least 25
states to register as an investment adviser with the securities authorities in those states.

| FORM ADV ' ~
UNIFORM APPLICATION FOR INVESTMENT ADVISER REGISTRATION

i Rev. 02/2005
ADV - Amendment, SCHEDULE D, Page 3

Form ADV, Schedule D Page 3 — -

————"

Use this Schedule D Page 3 to report details for items listed be
or changes/updates to pr,ey!ously submitted Information. Do n

low, Report only new information
ot repeat previously submitted
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ADV All Pages
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Section 2.A4(11) SEC Exemptive Order
No Information Filed

Section 4 Successions

Camplete the following information if you are succeeding to the business of a currently-
registered investment adviser. If you acquired more than one firm in the succession you are
reporting on this Form ADV, you must complete a separate Schedule D Page 3 for each
acquired firm. See Part 1A Instruction 4.

No Information Filed

Section 5.1(2) Wrap Fee Programs

If you are a portfolic manager for one or more wrap fee programs, list the name of each
{pmgram and its sponsor, You must complete a separate Schedule D Page 3 for each wrap fee

rogram for which you are a portfolio manager,
‘ No¢ Information Filed

ction 6.8B. Description of Primary Business
No Information Filed

Section 7,A. Affiliated Investment Advisers and Broker-Dealers

'You MUST complete the following information for each investment adviser with whom you are
affillated. You MAY complete the following Information for each broker-dealer with whom you
are affiliated. You must complete a separate Schedule D Page 3 for each listed affiliate.

No Information Flled |

FORM ADV
UNIFORM APPLICATION FOR INVESTMENT ADVISER REGISTRATION
rimary Business Name: LOCKE CAPITAL MANAGEMENT INC D Number: 106742

Rev., 02/2005]

ADV - Amendment, SCHEDULE D, Page 4

( i[Farm ADV, Schedule D Page 4

Use this Schedule D Page 4 to report detalls for items listed below. Report only new Infarmation
or changes/updates to previously submitted information, Da not repeat previously submitted
Information.

Section 7.B. Limited Partnership Participation or Other Private Fund Participation

You must complete a separate Schedule D Page 4 for each limited partnership In which you or a
related person Is a general partner, each limited liability company for which you or a related
bersan is @ manager, and each other private fund that you advise,

I No Information Filed

Section 10 Controf Parsons |

You must complete a separate Schedule D Page 4 for each controf person not named in ltem
1.A. or Schedules A, B, or C that directly or indirectly controls your managemaent or policies.

i
htrpsd/crd.nasd.com/Iad!Comcnr/PﬁmHist/Adv/Pages/crd_iad_AdvAHPages.aspx?RefNu... 3/29/2006
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{{ No Information Filed —_f!l ;

FORM ADV
UNIFORM APPLICATION FOR INVESTMENT ADVISER REGISTRATION.
IPrimary Business Name: LOCKE CAPITAL MANAGEMENRT INC ICRD Number: 10674

Rev. 0272005

ADV - Amendment, SCHEDULE D, Page 5

Form ADV, Schedule D Page §

‘HUse this Schedule D Page 5 to report details for items listed below. Report only new information

or changes/updates to previously submitted Information. Do not repeat previously submitted
information.

Schedule D - Miscellaneous

'You may use tha space below to explain 2 response to an Item or to provide any other
infermation.

No Information Filed

FORM ADV
UNIFORM APPLICATION FOR INVESTMENT ADVISER REGISTRATION =
EPrimary Business Name: LOCKE CAPITAL MANAGEMENT INC ERD Number: 106742 [ '

ADV - Amendment, DRP Pages

Rev. azzznqé}, .

CRIMINAL DISCLOSURE REPORTING PAGE (ADV)
No Information Filed

REGULATORY ACTION DISCLOSURE REPORTING PAGE (AD\';) o
No Information Filed

CIVIL JUDICIAL ACTION DISCLOSURE REPORTING PAGE {ADV)
No Informatlon Flled

Bond DRPs
No Information Filed

| Judgment/Lien DRPs
l __No Information Filed

Arbitration DRPs
No Information Filed

FORM ADV ;
UNIFCRM APPLICATION FOR INVESTMENT ADVISER REGISTRATION.
Primary Business Name: LOCKE CAPITAL MANAGEMENT INC

P
fre

CRD Number: 106742
hitps:/ierd.nasd,com/lad/Content/PrintHist/Adv/Pagesierd_jad_AdvAllPages.aspx?RefNu...  3/29/2006

Exhibit ¢ - ADV 2006 for 123103.pdf p 28




o £0¥s L7 UL 3

Rav. 82 /3005

ADV - Amendment, Execution Pages

[DOMESTIC INVESTMENT ADVISER EXECUTION PAGE

You must complete the following Execution Page to Form ADV. This execution page must be
signed and attached to your initial application for SEC registration and all amendments to
registration.

Appointment of Agent for Service of Process

- By signing this Form ADV Execution Page, you, the undersigned adviser, irrevocably appoint the
Secretary of State or other legally designated officer, of the state in which you maintain your
iprlncipai office and place of business and any other state in which you are submitting a notice

filing, as your agents to receive service, and agree that such persons may accept service on your
behalf, of any notice, subpoena, summons, order Instituting proceedings, demand for arbitration,
or other process or papers, and you further agree that such service may be made by registered
or certified mall, in any federal or state action, administrative proceeding or arbitration brought
against you in any place subject to the jurisdiction of the United States, If the action, proceeding
or arbitration (a) arises out of any activity In connection with your investment advisory business
that Is subject ta the jurisdiction of the United States, and (b} is founded, directly or Indirectly,
upon the provisions of: (i} the Securities Act of 1933, the Securities Exchange Act of 1934, the
Trust Indenture Act of 1938, the Investment Company Act of 1940, or the Investment Advisers
Act of 1940, or any rule or requlation under any of these acts, or {il) the laws of the state In
which you malntain your principal office and place of business or of any state in which you are
submitting a notice filing.

Signature

1, the undersigned, sign this Form ADV on behalf of, and with the authority of, the investment
adviser. The Investment adviser and I both certify, under penaity of perjury under the laws of
the United States of Amaerica, that the information and statements made In this ADV, inciuding
exhibits and any other information submitted, are true and correct, and that I am signing this

Form ADV Execution Page as a free and voluntary act.

I certify that the adviser's books and records will be preserved and available for inspection as
required by law. Finally, 1 authorize any person having custody or possession of these books and
records to make them available to federal and. state regulatory representatives.

Signature: Date: MM/DD/YYYY
Printed Name: ‘ Title:

Adviser CRD Number:

106742

[NON—RESIDENT INVESTMENT ADVISER EXECUTION PAGE

You must complete the following Execution Page to Form ADV. This execution page must be

signed and attached to your initial application for SEC registration and all amendments to
registration.

1. Appolntment of Agent for Service of Process

P
ey
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By signing this Form ADV Execution Page, you, the undersigned adviser, irrevocably appoint
each of the Secratary of the SEC, and the Secretary of State or other legally designated officer,
of any other state in which you are submitting a notice filing, as your agents to receive service,
and agree that such persons may accept service on your behalf, of any notice, subpoena,
summons, order instituting proceedings, demand for arbitration, or other process or papers, and
vou further agrae that such service may be made by registered or certified mail, In any federal
or state action, administrative proceeding or arbitration brought against you in any place subject

the jurisdiction of the United States, if the attion, proceeding, or arbitration (a) arises out of
any activity In connection with your investment advisory business that Is subject to the
jurisdiction of the United States, and (b) Is founded, directly or indirectly, upon the provisions of:
(i) the Securities Act of 1833, the Securities Exchange Act of 1934, the Trust Indenture Act of
1939, the Investment Company Act of 1940, or the Investment Advisers Act of 1940, or any rule
ar regulation under any of these acts, or (Ii) the laws of any state in which you are submitting a
inatice filing.

2. Appointment and Consent: Effect on Partnerships

If you are organized as a partnership, this irrevocable power of attorney and consent to service
of process will continue in effect if any partner withdraws from or is admitted ta the partnership,
{pmvided that the admission or withdrawal does not create a3 new partnership, If the partnership
dissolves, this Irrevocable power of attorney and consent shall be in effect for any action brought
against you or any of your former partners.

3. Non-Resident Investment Adviser Undertaking Regarding Books and Records

By signing this Form ADV, you also agree to provide, at your own expense, to the U.S. Securitias
and Exchange Commission at its principal office In Washington D.C., at any Reglonal or District
Office of the Commission, or at any ane of Its offices In the United States, as specified by the
Commission, correct, current, and complete coples of any or all records that you are required to
maintain under Rule 204-2 under the Investment Advisers Act of 1940. This undertaking shall be
binding upon you, your helirs, successors and asslgns, and any person subject to your written
irravocable consents or powers of attormey or any of your general partners and managing
agents.

Signature

I, the underslgned, sign this Form ADV on behalf of, and with the authorlty of, the non-resident
investmant adviser, The investment adviser and I bath certify, under penalty of perjury under
the laws of the United States of America, that the information and statements made in this ADV,
including exhibits and any other information submitted, are true and correct, and that I am
signing thls Form ADV Execution Page as a free and voluntary act.

I certify that the adviser's books and records will be preserved and available for inspection as
‘required by law. Finally, I authorize any person having custody or possession of these books and
records to make them available to federal and state regulatory representatives,

Signature: Date: MM/DD/YYYY

Printed Name: Title:

Adviser CRD Number:
106742

] = =
& ]
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| State Registered Investment Adviser Execution Page f

'You must complete the following Execution Page to Form ADV, This execution page must be
signed and attached to your initial application for state registration and ali amendments to
registration,

1. Appolntment of Agent for Service of Process

By signing this Farm ADV Execution Page, you, the undersigned adviser, lrrevocably appoint the
legally deslgnated officers and their successors, of the stata in which you maintain your principal
office and place of business and any other state In which you are applying for registration or
amending your registration, as your agents to recelve service, and agree that such persons may
accept service on your behalf, of any notice, subpoena, summons, order Instituting proceedings,
dernand for arbitration, or other process or papers, and you further agrea that such service may
-[ibe made by registered or certified mall, In any federal or state action, administrative proceeding
or arbitration brought against you In any place subject to the jurisdiction of the United States, if
the action, proceeding, or arbitration (a) arises out of any activity in connection with your
investment advisory business that Is subject to the jurisdiction of the United States, and (b) is
founded, directly or indirectly, upon the pravislons of: (I) the Securities Act of 1933, the
Securities Exchange Act of 1934, the Trust Indenture Act of 1939, the Investment Company Act
of 1840, or the Investment Advisers Act of 194Q, or any rule or regulation under any of these
acts, or (1l) the laws of the state In which you maintaln yeur principai office and place of business
or of any state In which you are applying for registration or amending your registration.

2. State-Registered Investment Adviser Affidavit

If you are subject to state regulation, by signing this Form ADV, you represent that, you are in
compliance with the reglstration requiremants of the state in which you malintaln your principal
place of business and are in compliance with the bonding, capital, and recordkeeping
requirements of that state.

Signature

1, the undersigned, sign this Form ADV on behalf of, and with the authority of, the investment
adviser. The investment adviser and I both certify, under penaity of perjury under the laws of

the United States of America, that the Information and statements made in this ADV, including
exhiblts and any other information submitted, are true and correct, and that I am signing this

Form ADV Execution Page as a free and voluntary act. -

I certify that the adviser's baoks and records will be preserved and avallable for Inspection as
required by law. Finally, I authorize any person having custody or possession of these books and
records to make them avallable to federal and state requlatory representatives,

Signature Date MM/DD/YYYY
CRD Number

106742

Printed Name Title

P
£
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Clariden ’f@ Leu

Eﬁbout Us

“rivate Banking .
EAM Banking e E

Welcome Movie  Contact Career  News & Press  Deutsch §Search

» Wealth Management

In addition to the dassic private banking services range you also have access to the following
= External Asset Managers

services:
About us
& EAM Banking

Private Label Funds Securities, Forgign Exchange and Precious Metals trading
Clariden Leu Online You can contact our own securities and FX dealers directly via DirectAccess. It is the
Services responsibility and aim of every dealer to achieve the best possible deal on the market for our
Succession clients.
Contact
Help

» Institutional Clients Independent Research

= MyPension The Investment Office of Clariden Leu permanently monitors and analyses developments in the

financial markets. We provide you with access to our experts' information on all the major
markets, We are happy to invite you to a personal meeting with our analysts where you can
Envestment products actively discuss and exchange ideas.

Envestment Research

There around the clock for you and your clients

The internet portal EAMNet we have set up for our external asset managers allows you to
access your client data and to execute market orders via a secure link at any time, SecureMai}
provides you with a platform to ensure the secure transmission of data via e-mail, As a member
of our EAM Member Area you have access to research and product information and to news
spacifically for external asset managers. In addition our EAMs have online access to most of the
forms they need.

Clariden Leu Funds

Take advantage of the direct contact with our fund managers. Clariden Leu’s funds have
demonstrated their quality in the intense competition between fund products, as the numerous
awards received from neutral rating agencies confirm,

Competent lending specialists

Our product range is rounded off with professional support on financing matters from trained
and experienced lending experts.

Private Family Service, Foundations, Trusts and more

To ensure that the needs of all family members as well as future generations are met on a long-
term basis, specialized subsidiaries of Clariden Leu offer services for the establishment and
management of trusts, foundations and companies as well as a range of other services.

Personal contact

Successful advisory and support services must be founded on mutual trust and respect.
Maintaining personal contact with you is something we set great store by - whether through a
personal visit, by telephone or at one of our many client events, Please contact us for a
personal consultation.

Security  Legaf Disclaimer Sitemnap © 2008, Clariden Leu - Welcome to Clariden Leu

4y,
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Clariden /@% Leu

B‘\bout Us
nrivate Banking

= Wealth Managament

Welcome Movie  Contact Career  News & Press  Deutsch | Search

= ﬂk

Private Label Funds

A Private Label Fund gives you the possibility to position yourself in the market under your

¢ External Asset Managers name with a tailor-made fund solution. The challenge is to determine which fund jurisdiction,
About us fund type and technical aspects of the fund will meet your individual needs. We offer a
EAM Banking comprehensive service - starting with the design of a solution and ending with the setup of the
»! Private Label Funds fund structure,
Clariden Leu Onling

Please do not hesitate to contact us. We would be pleased to discuss non-committal your

Services
personal neads.

Succession
Contact
Help
w Institutional Clients
= MyPension

Envestment Products

ﬂinvestment Research

Security  Legal Disclaimer  Sitemap © 2009, Clanden Leu - Welcome to Clariden Leu
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Clariden 1§ Leu
Bibout Us ‘
n?rivate Banking ot

Good reasons for choosing Clariden Leu as your partner

Welcome Movie  Contact Career News & Press  Deutsch | Search

» Wealth Management
< External Asset Managers
i About us

Good reasons EAnNet BirgctNet
Our Teams T i
EAM Banking
Private Label Funds
Clariden teu Online
. Need for: Partnership through: Confidence due to:
Sarvices — One-stop comprehensive ~  Professionalism - Security and
Succession service - Experience creditworthiness
Contact — Technological services — Product innovation — Tradition and continuity
— Customized solutions — Settlement/trading — Experience and innovation
Help capacity — Transparency
» Institutional Clients — Membership of Credit
. Suisse Group
= MyPension
&nvestment Products
“nvestment Research
Security  Legal Disclaimer Sitemap ® 2009, Clariden Leu - Welcome o Clariden Leu
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2001 U.S. App. LEXIS 2056,%2 Fed. Appx. 632

Dennis Calhoun, Appellant, v. Brooks Fiber Properties, Inc., Appeliee.

No. 00-1451EM

UNITED STATES COURT OF APPEALS FOR THE EIGHTH CIRCUIT

2 Fed. Appx. 832; 2001 U.S. App. LEXIS 2056

December 14, 2000, Submitted

February 12, 2001, Filed

NOTICE:

{*1} RULES OF THE EIGHTH CIRCUIT COURT OF APPEALS MAY LIMIT CITATION TO

UNPUBLISHED OPINIONS. PLEASE REFER TO THE RULES OF THE UNITED STATES
COURT OF APPEALS FOR THIS CIRCUIT.

SUBSEQUENT HISTORY:

Reported in Table Case Format at: 2001 U.S. App. LEXIS 24089

PRIOR HISTORY:

On Appeal from the United States District Court for the Eastern District of Missouri,

JUDGES: Before WOLLMAN, Chief Judge, RICHARD S. ARNOLD, and HANSEN, Circuit
Judges.

OPINION
PER CURIAM.

This suit arises under the Age Discrimination in Employment Act, 28 U.8.C, § 623 et seq. and
the Missouri Human Rights Act, Chapter 213, Mo. Rev. Stat. Dennis Calhoun appeals the
District Court's n1 grant of summary judgment in favor of Brooks Fiber g,goperties, tnc. Mr.
Calhoun asserts that he established a prima facie case, and that there were factual disputes as

to material issues. We disagree and affirm.

The Hon. Mary Ann L. Medler, United States Magistrate Judge for the Eastern District of
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Dennis Calhoun, Appellant, v. Brooks Fiber Properties, Inc., Appellee.

"LexisNexis=

Missouri.

Mr. Cathoun worked as the Director of Right of Way and Real Estate. He supervised five
regional managers throughout the country, a job which necessitated frequent travel. When Mr,
Calhoun was not traveling, and except on Fridays, Brooks Fiber allowed him [*2] to work from
his home in Brookfield, Missouri. On Fridays, Mr. Calhoun went to Brooks Fiber's home office in
St. Louis.

Mr. Calhoun's supervisor, Ines LeBow, requested that he cease working out of his home and
work out of 8t. Louis when he was not traveling. In her affidavit, Ms. LeBow testified that she
learned that Mr. Calhoun reported to St. Louis only one day a week, and that there were
complaints he was not reachable. Mr. Calhoun asked whether Brooks Fiber would give him
moving expenses or pay for his housing accemmedations if he worked out of the St. Louis
office. Ms. LeBow replied that Brooks Fiber would offer no financial compensation. n2

It seems undisputed that Mr. Calhoun's salary, duties, benefits, and position would have been
unaffected by the relocation.

A week later and after consuiting with his wife, Mr. Calhoun informed Ms. LeBow that for
personal and financial reasons relocating to the St. Louis office "was not an option” for him. Ms.
LeBow terminated Mr. Cathoun.

Mr. Calhoun then filed {*3] this suit against Brocks Fiber alleging age discrimination in violation
of the ADEA and the Missouri Human Rights Act. We have considered the record and briefs and
heard oral argument. We find no substantial evidence that what happened to Mr. Cathoun had
anything to do with his age. Accordingly, it was proper for the District Court to grant summary
judgment, the reasons for which are fully explained in that Court's opinion. Thus, the judgment
will be affirmed.

« Back to Top

)

SEARCH Research Value Package:

Customer Support|Site Map|Contact Us[Terms & Conditions|Privacy|Copyright
2008 LexisNexis, a division of Reed Elsevier Inc. All rights reserved.
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RUDY E. DAVIS, JR., Plaintiff-Appellant, v. ZIANA LIESE, M.D.,
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2008 U.S. App. LEXIS 24488,*,353 Fed. Appx. 95

RUDY E. DAVIS, JR., Plaintiff-Appeltant, v. ZIANA LIESE, M.D., Defendant-Appellee, and
SHAWNEE MISSION MEDICAL CENTER, INC., EM SPECIALISTS PA; ROBERT L.
PROSSER, JR., M.D,, Defendants.

No. 08-3326

UNITED STATES COURT OF APPEALS FOR THE TENTH CIRCUIT
353 Fed. Appx. 95; 2003 U.S. App. LEXIS 24488

November 6, 2009, Filed

NOTICE:

PLEASE REFER TO FEDERAL RULES OF APPELLATE PROCEDURE RULE 32.1
GOVERNING THE CITATION TO UNPUBLISHED OPINIONS. .

PRIOR HISTORY: [*1]

(D.C. No. 2:07-CV-02323-EFM). (D. Kan.).

Davis v. Shawnee Mission Med. Ctr., Inc., 2008 U.S, Dist. gEXLS_ 87491 (D. Kan., Qct. 27,
2008)

COUNSEL: For RUDY E. DAVIS, JR., Piaintiff - Appellant: Michael Alan Gross. Michael
Gross Law Firm, St Louis, MO; Philip R, |
MO.

loway, Dougherty, Modin & Holloway, Kansas City,

For ZIANA LIESE, M.D., Defendant - Appellee: Timothy Patrick McCarthy, Gilliland & Hayes,
P C - Op, Overland Park, KS US.

For SHAWNEE MISSION MEDICAL CENTER, INC., Defendant - Appellee: Derrick earce.
Wallace Saunders Austin Brown & Encchs Chtd. - Op, Overland Park, KSL

For EM SPECIALISTS P.A., ROBERT L. PROSSER, M.D., JR,, MD,, Deferidan(s: Jeff K,
Brown, Scott K. Logan Thomas R. Pickert, M, Bradley Watson, Logan Logan & Watson,

L.C., Prairie Village, KS.
JUDGES: Before TACHA, ANDERSON, and EBEL, Circuit Judges,

OPINION BY: David M. Ebel
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RUDY E. DAVIS, JR., Plaintiff-Appellant, v. ZIANA LIESE, M.D., Page 2 of §

OPINION

ORDER AND JUDGMENT * » Gulf Oil Spill
Information Hub

After examining the briefs and appeliate record, this panel has determined unanimously that orat
argument would not materially assist the determination of this appeal. See Fed. R. App. P. 34
{a}{2); 10th Cir. R. 34.1({G) The case is therefore ordered submitted without oral argument,
This order and judgment is not binding precedent, except under the doctrines of law of the case,

res judicata, and collateral estoppel. It may be cited, however, [*2] for its persuasive value
consistent with Fed. R. App. P, 32,1 and 16th Cir. R. 32.1.
------------ End Footnotes-----~-~«-«=«~

Rudy E. Davis, Jr. appeals the district court's determination that his medical malpractice claims
against Ziana Liese, M.D., are barred by the statute of limitations because Dr. Liese was not
timely served with process. Because Mr. Davis never received or filed an executed waiver of
service and did not formally serve Dr. Liese before the statutory deadline, we affirm. n1

On December 11, 2008, this court identified a potential issue of appeliate jurisdiction because
Mr. Davis's claims against defendant Shawnee Mission Medical Center, Inc. had been
dismissed without prejudice and thus remained viable in district court. The district court
subsequently issued an order certifying its decision as to Dr. Liese as final under Fed. R, Civ. P.
we are satisfied that this court has jurisdiction to hear this appeal. See Lewis v. B.F. Goodrich
Co., 850 F.2d 641, 645 {10th Cir. 1988) (en banc).

Background

The district court correctly chose to apply Kansas limitations provisions because the case was
brought under diversity [*3] jurisdiction. See Walker v. Armeo Steel Corp., 446 U.S. 740, 752-
53, 100 5. Ct. 1978, 64 1. Ed. 2d 658 (1980) (concluding that "state service requirements which
are an integrat part of the state statute of limitations should control in an action based on state
U.S. 89, 110, 685 S. Ct. 1464, 89 1 Ed, 2079 (1945) (holding that state fimitations periods

govern state-law claims in a diversity case).

Mr. Davis's claims arise from the deaths of his wife and unborn child on January 25, 2006.
Under Kan. Stat. Aan, § 60-513, he had two years from that date to commence his suit. Kansas
deems a suit to have commenced as of the date the complaint is filed, so long as the
defendants are served within ninety days of the filing. See Kan. Stat. Ann. § 60-203(a) But
when service does not occur within that ninety-day period, it is the date of service, not the date
of filing, which marks the commencement of the suit. See id.

Mr. Davis filed his original complaint, which did not name Dr. Liese as a defendant, in July 2007.
On December 3, 2007, he filed an amended compiaint including the claims against her. n2 As
permitted by Fed, R. Civ. P. 4{d}, n3 Mr. Davis, through his {*4] counsel, mailed her a request
to waive service, along with a copy of the amended complaint. Dr. Liese testified in her
deposition that she received and read the waiver packet, and that she signed something and
handed it back to her office manager. She was not sure whether it was the waiver that she
signed. It is undisputed, however, that the waiver never was returned to Mr. :gevis or filed with
the district court. Dr. Liese answered the amended complaint on December 17, 2007, asserting
in her affirmative defenses “[tjhat Plaintiff's claims may fail due to improper service of process.”
Aplt. App. at 28.
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Dr. Liese asserts that “the action against [her] was not commenced pursuant to Federal Rule of

Civll Procedure 3" because the first amended complaint was filed shortly after the deadline for
filing amended comptaints, without Mr. Davis seeking leave to file out of time. Aplee. Br. at 24.
But the district court expressly allowed Mr. Davis to fife his first amended complaint out of time
due to excusable neglect. Dr. Liese does not take issue with the finding of excusable neglect, so
we do not further consider this argument.3

Fed. R. Civ. P. 4 sets the standard for adequacy of service in {*5] federai court, even in a

{1885}

The ninety-day service period elapsed on Monday, March 3, 2008. On March 24, Dr. Liese
moved for dismissal under §§ 80-513 and §0-203{a), arguing that she had not been served
within the ninety-day pericd, so the suit had not commenced on or before January 25, 2008.
The court issued a summons as to Dr. Liese on March 31, and Mr. Davis formally served her
with the summons and a copy of the amended complaint. The court, however, agreed with Dr.
Liese and granted judgment in her favor. Mr. Davis appeals. n4

The district court also granted judgment to defendants EM Specialists, P.A. and Robert L.
Prosser, Jr., M.D. Pursuant to the parties' stipulation, this court dismissed these defendants
from this appeal.

Analysis

Mr. Davis argues that the district court erred in granting judgment to Dr. Liese because (1) she
waived formal service of process by signing the waiver form; (2) she waived the defenses of
insufficiency of service and the statute of fimitations when she filed her answer, and (3) he is
commencement date [*6] would still be the filing date. Our review of the district court's decision

is de novo. See Jenkins v. City of Topeka, 136 F.3d 1274, 1275 (10th Cir, 1998},
1. Dr. Liese did not waive formal service of process.

Mr. Davis argues that by receiving the waiver packet, reading it, signing the waiver, and handing
it back to her office manager, Dr. Liese “in this case in fact had waived the formal service of
process.” Aplt. Br. at 25 We disagree.

it is unclear whether Dr. Liese signed the waiver, her testimony was that she signed some
document, but she did not recall whether it was the waiver. Uttimately, though, it does not matter
whether it was the waiver that she signed. Rule 4{d} requires that the waiver be executed by the
defendant, returned to the plaintiff, and filed with the court. Format service is excused only upen
Comm. Notes, 1993 Amendments ("The revised rule is clear that, if the waiver is not returned
and filed, . . . the action will not otherwise proceed until formal service of process is effected.").
Mr. Davis misplaces his reliance on Morse v. Elmira Country Club, 752 F.2d 35, 40 (2d Cir.
1984), [*7] which held that service by mail under Fed, R. Civ. P. 4{cY2{C}ii} was complete
and effective even though defendant did not return the acknowledgment. Rule 4{c}{2{CHii) was
superseded by the 1983 amendments to Rule 4, which, as noted above, indicate that the waiver
must be returned and filed to be effective. See Cambridge Holdings Group, Inc. v, Fed. Ins.
Co., 489 F.3d 1356, 1362, 376 U.S. App. D.C. 520 (D.C. Cir. 2007} Becauger the waiver never
was returned or fited with the court, there was no effective waiver of formal sérvic‘”ein this case.

2. Dr. Liese did not waive her defenses when she filed her answer.

Mr. Davis also argues that Dr. Liese waived the insufficiency-of-service and limitations defenses
in two ways when she filed her answer. First, he contends that under Kansas law, the
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appearance of counsel has the same effect as formal service of process. But we need not
address this assertion. We have not found where Mr. Davis argued before the district court that
counsel's appearance had the same effect as formal service, and arguments not raised in the
district court are waived on appeal. See Rosewood Servs., Inc. v. Sunflower Diversified
Servs., Inc., 413 F.3d 1163, 1167 (10th Cir. 2005).

Second, ["8] Mr. Davis argues that Dr. Liese's answer did not assert a statute of limitations
defense. See Fed. R, Civ. P. 8{¢) 12(bj} (requiring defendants to assert affirmative defenses in
responsive pleading). As the district court noted, when Dr. Liese filed her answer in December
2007, the limitations period had not expired. Therefore, at that time there was no limitations
defense o be raised. The answer did raise the defense of service of process, and Or. Liese
promptly asserted the limitations defense once it came into existence. We agree that, under
these circumstances, Dr. Liese did not waive either the process defense or the limitations
defense. Cf. Expertise, Inc. v. Aetna Fin, Co., 810 F.2d 968, 973 (10th Cir, 1987) (holding that
failure to assert limitations defense in the answer did not result in waiver, where the defense
was inciuded in the pretrial order).

3. The district court did not err in denying relief under Kan. Stat. Ann. § 60-203(b).

Finally, Mr. Davis argues that he is entitled to a second chance for service under Kan, Stat.
Ann, § 60-203(b}, which retains the original commencement date "{iJf service of process . . .
purports to have been made but is later adjudicated to [*9] have been invalid due to any
irreguiarity in form or procedure or any defect in making service[,]" so long as the plaintiff serves
process within the ninety-day pericd foliowing the adjudication.

To determine whether § 60-203{b} should apply, the district court applied the factors set forth in
Grimmett v. Burke, 21 Kan. App. 2d 638, 806 P.2d 186 (Kan. App. 1995). Grimmett held that
“before it can be said that service has ‘purported to have been made,' it must be shown that a
defendant was given actual notice of having been sued.” Id, at 164 In addition, there should
exist three additional factors:

(1) The original service must have "appeared" to be valid and the returns by the sheriff's office
or other process servers must indicate that the service was valid. (2) The record should show
that the plaintiff believed in good faith that his or her service was valid and relied on that validity
to his or her detriment. {3) The plaintiff had no reason to believe the defendant was contesting
service untit after the statute of limitations had run, but had no opportunity to take steps to
correct the defective service.ld. Analyzing these factors, the district court concluded that (1)
there did not appear to be valid [*10] service because the materials sent to Dr. Liese did not
include a summons, and specifically stated that the request for waiver was not a summons; (2)
Mr. Davis couid not believe in good faith that the request for waiver effectuated valid service,
since it did not include a summons; and (3) Dr. Liese's answer put Mr. Davis on notice that she
was contesting service, and he could have accomplished formal service before the limitations
period expired. Thus, the district court declined to apply § 60-203(b). On appeal, Mr. Davis
contends that the Grimmeft factors are inconsistent with the Kansas Supreme Court's
interpretation of § 60-203(b). He urges us to rely solely on Hughes v, Martin, 240 Kan, 370,
729 P.2d 1200, 1204 (Kan. 1886}, in which the Kansas Supreme Court stated, "we must
construe K.S.A. 80-203(b) liberally to secure the just determination of the action now before us.”

We disagree that Grimmelt is inconsistent with Hughes. The Kansas Supreme Court has
approved and adopted the Grimmett factors. See Pieren-Abbott v. Kan. Dep't of Revenue,
279 Kan, 83, 106 P.3d 492, 504 (Kan. 2005); see also Estate of Norris ex _rel. Norris v.
Hastings, 36 Kan. App. 2d 479, 141 P.3d 511, 513-14 {Kan. App. 20086) (recognizing that the

Kansas Supreme [*11] Court had employed the Grimmetlt analysis and noting that Hughes was

not entirely controlling). Therefore, the district court did not err in employisd the Grimmett
analysis. Further, we agree with the district court's analysis of the Grimmett faétors and, for
substantially the reasons stated by the district court, conclude that Mr. Davis is not entitled to
proceed under § 60-203{b). Sece Pieren-Abbott, 106 P.3d at 504 (holding that plaintiffs could
not proceed under § §0-203(b} where there was no original service and they were informed that
the defendant was contesting service before the service period expired); Estate of Norris, 141
P.3d at 514 (declining to apply § 80-203(b) where plaintiff failed to satisfy any of the Grimmett
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factors, even though defendant had actual notice of the suit due to the initial invalid service),
Cook v. Cook, 32 Kan. App. 2d 214, 83 P.3d 1243, 1248 {Kan. App. 2003) (declining to apply
§ _60-203{b) where plaintiff "cannot contend that original service appeared valid, as the

appearance docket reflects that a summons had not been issued in the case until the statute of
limitations ran”); Griramett, 806 P.2d at 164 (declining to apply § 80-203(b) where plaintiff was

aware that she [*12] had incorrect address and was advised within limitations period that
defendant would contest service).

Conclusion

The judgment of the district court is AFFIRMED.

Entered for the Court

David M. Ebel

Circuit Judge
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EXHIBIT |
Remaining Withheld Evidence:

This list is a sampling of the continued to be withheld evidence, documented from
notes kept by Jenkins during the June 2008 NY exam, the receipt for copying the
August, 2008 production to the SEC, the December 30, 2008 telephone call with
the SEC, the January, 2009 NY and Rl exams and electronic records still -
maintained. As this list includes the documents most critical to the defense of this
case, Jenkins continues to be very adversely affected by the withholding of these
documents and their absence prevents her from successfully defending the case:

1) Annual bank statements for the Swiss client accounts in 2001 (3 accounts,
61 pages) and 2006 (4 accounts, 91 pages), for a total of seven statements.

2) Three Locke produced reconciliations of the above Bank Statements for
2001, account holdings and valuation data (28 pages).

3) Advent Axys reports showing portfolio holdings, valuations, performance
and a variety of trading data for the 3 then 4 Swiss based accounts from
1999 —- 2008 (about 1600 pages).

4) Documents allegedly provided by Locke which show Chase bank account
numbers for the 4 Swiss client accounts — Jenkins does not know of these
documents.

5) Assets Under Management data by client (# of clients) for the following end
of periods: 6/30/99 (6), 12/31/99 (7), 12/31/00 (11), 12/31/01 (14),
12/31/02 (13), 6/30/03 (9), 12/31/03 (3), 12/31/04 (4), 12/31/05 (4),
12/31/06 (33), 12/31/07 (89), and 12/31/08 (94).

6) Custodial bank data for the year end 2006 29 non Swiss based accounts.

7) The January 6, 2009 termination notice of Locke’s sub advisory mandate
from the Principal of the investment advisor for the four Swiss based
accounts. While the SEC continues to withhold this critical evidence, Jenkins
has supplied it to the Court in Exhibit 18 of Docket 65.

8) Fourth CD (John Day Swiss accounts trading dat; 0.4MB) of data produced
for the January NY portion of the Locke exam, produced and sent to the SEC
on 2/3/09 (records kept by John Day which conclusively contradict SEC
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10)

allegations that Jenkins did all the trading and data entry for the Swiss
based accounts. Doc 67 — 4 Exh 4A SEC John Day depo excerpts is also
relevant).

Original documents taken from Locke files during the Rl portion of the
January, 2009 exam as evidenced by the many “colored sticky notes”
showing where documents were pulled from each file crate to be copied
and returned. They were not returned (roughly 2000 pages) and are not
produced at this time by the SEC.

Documents sent to Locke counsel on Jan 9, 2009 for preservation and
copying. Approximately 4500 pages of documents were copied which
include extensive trading notes for all accounts (records kept primarily by
Diane Hudson which again conclusively contradict SEC allegations that
Jenkins did all the trading and data entry for the Swiss based accounts. Exh
67 — 5 Exh 4B SEC Hudson depo excerpts is relevant.), Locke financial data
and contracts, Jenkins financial data, Locke and Jenkins tax returns back to
1995, Diane Hudson’s reconciliation work for the Swiss based and other
accounts and worksheets for performance calculations also done by
Hudson, and extensive Locke data Hudson provided to consultants.
(Another roughly 6000 pages were sent, for a total of 7 file crates as
documented by the Ken Walsh affidavit, which were not copied. Exh |A
Affidavit of KJW is relevant.)

11) Police reports provided by Jenkins reporting the many unauthorized

entries made into the Locke office in Newport, Rl between 2006 and 2009
(more now in 2010) which explain why data critical to this case is no longer
available to Jenkins for her defense. While the SEC continues to withhold
this critical evidence, Jenkins has supplied it to the Court in Exhibit 8 of
Docket 67.

12) Two 2” binders of Coamerica bank statements for the Mott account

produced during the January 2009 exam. (roughly 500 pages - Some other
Coamerica Mott statements produced during the June 2008 exam were
returned which were additional to the withheld stétements.)

13) One 2” binder of Schwab statements for all accounts custodied there

during 2008 (roughly 250 pages).
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14) All Ashland Partners communications about the performance track
record audit and bills evidencing same (about 30 pages).

15) Many Locke contracts and all of the termination letters are not
produced at this time. However, where there are some contracts returned,
and frequently there are multiple duplications of those same contracts.
(About 300 pages were returned and about 300 pages are still missing.)

16) Substantive evidence provided about mandated tax selling for Vogel
Consulting clients, most important now due to the inaccurate information
provided by Vogel to the SEC. (10 pages)

17) Custodial statements and communications regarding the Lee
account, one of Locke’s earliest accounts from the 1997 — 1998 time frame.
(5 pages)

18) Custodial statements from custodian Stanford, managed by SMH in
Texas, about 1000 pages (Locke was a sub advisor for these accounts).

Some documents which were returned allegedly as part of Locke’s evidence have
never before been sighted by Jenkins. As such, she has no knowledge as to who
produced them or if they are valid. Many of them appear to be reconciliations and
may well have been useful to Jenkins, if they are valid, in her defense if they had
been provided in a timely manner and could have been reviewed properly.
Without the time to adequately review now, Jenkins is unable to determine their
validity or whether they are part of the fabricated evidence, as determined during
discovery, provided by Day, Rosenblum and Caithness.
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Attn: Judge Ca eron Elliot on the |
Capital Management (3-14457)

atters of Locke
Leila C. Jenkins (3-

From: kathleenmyer@hotmail.com
Sent: Thu 12/08/11 1.58 PM
Tor  alj@sec.gov
Cco shieldsk@sec.gov, vaselk@sec.gov; huntingtonf@sec.gov; lienkins@lockecapital.com; Kathleen
Myer (kathleenmyer@hotmail.com)
1 attachment

SEC 3-14457 Locke MinSumDisp Dec

TO: AU Cameron Elliot:

Attached are electronic files for the above referenced matters.

Due to file size constraints there are 2 emails, one for each respondent. Locke Capital Management (3-
14457) is attached herewith.

The captioned documents are being sent today to the Secretary’s Office for filing. These documents
also have been served as indicated in the Certificate of Service for each document.

Respectfully,

Kathleen J. Myer (aka Kathleen J. Ennen, recently married)
By POA

On behalf of my sister, Leila C Jenkins.

Tel: I

E-mail:







