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I. RELIEF REQUESTED 

Pursuant to Rules ofPractice 410 and 411, 17 CFR §§ 201.410 and 201.411, Respondent 

G Brent Pierce ("Pierce") submitted a Petition for Review of the Initial Decision issued on 

July 27, 2011 by the Hearing Officer ("the Decision"). The Commission issued orders granting 

Pierce's Petition for Review and the cross-petition for review submitted by the Division of 

Enforcement ("Division"). 1 

Pierce requests that the Commission revise the Decision. The findings and conclusions of 

material fact are clearly erroneous and the conclusions of law are erroneous. See Rule of 

Practice 411 (17 C.P.R.§ 201.411) and 5 U.S.C. § 557(b). The Decision improperly rejected the 

central defense of res judicata. It ruled Pierce somehow concealed evidence that was actually 

admitted into the record and overlooked that the $7.5 million claim related to that evidence was 

actually made in the first case. The Decision also improperly rejected Pierce's other related 

defenses - equitable and judicial estoppel and waiver. It ignored the Commission's own rules 

and violated Pierce's due process rights. The Decision further ordered Pierce to disgorge money 

when there was no evidence he actually received those funds. Accordingly, Pierce requests the 

reversal of the disgorgement order and the dismissal of this proceeding. 

II. STATEMENT OF THE CASE 

This case was the second administrative proceeding to adjudicate Pierce's liability and 

the remedy for registration violations in the trading of Lexington Resources, Inc. ("Lexington") 

common stock. See Decision at pp. 1-9.2 

1 By separate motion under Rule 451(b), Pierce requests oral argument with additional time. Pierce also asks that 
November 24, 2011 be set as the deadline for reply briefs, pursuant to Rule 450(a). Opposition briefs are due 
November 10,2011, but the deadline for reply briefs was not included in the September 8, 2011 Extension Order. 
2 Declaration of Christopher B. Wells dated March 17, 2011 ("Wells Decl."), Exs. 1-28. Attached for convenience of 
the Commission in Appendix A are record items cited in this Brief (other than the Decision and Pierce's Answer 
attaching a voluminous exhibit). Appendix A's pages are numbered. Appendix A's first page is a table of contents 
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In the first case, the final order found reporting and. registration violations and ordered the 

disgorgement of nearly $2.1 million of trading profits frm;n Pierce. 3 Prior to entry of that order, 

the Division of Enforcement sought the disgorgement of $9.6 million out of the $13 million 

allegedly obtained by "Pierce and his associates" accordirl.g to the Order Instituting Proceedings 

("OIP").4 Ofthe $9.6 million, nearly $2.1 million were p1~ofits Pierce had received, according to 

Lexington trading records at a foreign bank.5 The remaini,lng $7.5 million were trading profits of 

two of "Pierce's associates" held to be under his control. 6 These "associates" were Newport 

Capital Corp. ("Newport") and Jenirob Company L,td. ("Jenirob") and were discussed 

extensively in the initial decision.7 The Commission declined to disgorge $7.5 million of the 

$9.6 million the Division had sought, and the $2.1 million I amount became the final and complete 

disgorgement remedy. 8 

' 

By bringing this second case, the Division reprised its prior request for Pierce to disgorge 

the same $7.5 million, although the Division later reduced: this request to roughly $7.25 million.9 

The second case named as parties Newport and Jenin)b (the same two Pierce "associates" 

addressed in the first case). Newport and Jenirob actua:,Uy received the $7.25 million. 10 The 

Division contended Pierce is barred from contesting the additional disgorgement that is 

of the, Appendix along with starting page numbers. (Pierce's recap o(the procedural and fact background supported 
by the exhibits was essentially the same as the Decision's recap. It \Vas presented in Respondent G. Brent Pierce's 
Opening Brief in support of Motion for Summary Disposition filed on March 21, 2011 ("Pierce Motion") at pp. 1-
12, Statement of Facts Section. 
3 Wells DecL, Exs. 14 and 15 (final order). , 
4 Wells DecL Exs. 10-12; e.g., Ex. 11 Proposed Finding of Fact No.l 57 and Proposed Conclusion of Law No. 53, 
and Ex. 12 at p. 25; Wells DecL Ex. 2 (OIP). 
5 Wells DecL Ex. 14 (initial decision in the first case), at pp. 13-14. 
6 Wells Decl. Exs. 2 and 14. 
7 Jd. 
8 Wells Decl. Ex. 15. 
9 Wells Decl. Ex. 19, Decision at p. 22. 
10 Id. and Wells Decl. Ex. 14. 
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predicated on the very same foreign bank records of Newport and Jenirob admitted into the 

record as evidence in the first case. 11 

After obtaining default judgments against Newport and Jenirob, the Division moved for 

summary disposition against Pierce himself. 12 No new evidence was submitted by the 

Division. 13 Pierce moved for summary disposition on his affirmative defenses and for the 

dismissal of all relief sought against him. 14 His affirmative defenses of res judicata, equitable 

and judicial estoppel, and waiver are based on the final order in the first case. 15 The Decision 

was a ruling on the summary disposition motions. 16 

Ill. SUMMARY OF ARGUMENT 

Except for correctly concluding that the affirmative defense of res judicata applied to this 

case, the Decision misapplied the law. The Decision also misconstrued or ignored undisputed 

facts material to rulings on all of the affirmative defenses. The Decision further erred by 

ordering disgorgement from Pierce of money it never showed Pierce had received, 

notwithstanding that the Hearing Officer had already ordered disgorgement of that same money 

from the two entities that had actually received it. Unless the Decision is revised into a final 

order denying all relief requested against Pierce, the Commission will have exceeded its powers 

and violated Pierce's rights. 

11 !d.; Ex. I9 at~~ 20-30. 
12 Decision at p. 2. 
13 !d. 
14 !d. 
15 Decision at p. I 0; Answer of Gordon Brent Pierce dated July 9, 20 I 0. 
16 !d. 
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ARUGMENT 

IV. THE DECISION ERRONEOUSLY USED THE FRAUDULENT 
CONCEALMENT EXCEPTIONTO CANCEL THE RES JUDICATA BAR 

The Decision ruled at page 16: "In the absence of any additional considerations, res 

judicata would bar the present proceeding." (Emphasis added.) Pierce agrees that "res judicata 

would bar the present proceeding" but denies that "any additional considerations" apply. !d. 

The "additional consideration" - that Pierce had "fraudulently concealed" information - is an 

unsupportable end run around the result plainly required by res judicata. A rare exception was 

misapplied to swallow res judicata, a rule of finality and fundamental justice. 

A. The Decision Erred By Applying the "Fraudulent Concealment" Exception to a 
Claim Submitted Before the Final Decision in the First Case. 

The "fraudulent concealment" exception to res judicata applies only when the party 

subject to preclusion obtains "newly discovered evidence" after final judgment in the first 

action. Restatement (Second) of Judgments, § 26, cmt. j (1981). 17 When the "concealed" 

evidence is available before final judgment, the party's recourse lies in the first action itself, or in 

an appeal from the first action, and res judicata prevents the party from using that evidence as a 

basis for a second action. Here, the evidence at issue not only was discovered, it was actually 

submitted, asserted as a claim for disgorgement and was even used by the hearing officer in the 

decision in the first case. Wells Decl. Ex. 14 _IS 

17 Even where there actually is "newly discovered evidence" --that is, evidence discovered after final judgment in 
the first action -- res judicata ordinarily still applies to preclude a second action based on the newly discovered 
evidence. That rule is subject to an exception for the rare instances where (1) the evidence was fraudulently 
concealed or (2) the evidence could not have been discovered in the exercise of due diligence throughout the 
pendency of the first action. Restatement (Second) of Judgments, § 26, cmt. j (1981). The Decision applied a test 
for the use of evidence and claims discovered after final judgment to evidence and claims that were undeniably 
discovered before final judgment. 
18 That order made around seventy references to Newport and six to Jenirob, repeatedly citing the post-hearing 
exhibits submitted with the Division's motion to admit them. Wells Dec!. Ex. 10. 
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1. The Decision Erred in Applying the Fraudulent Concealment Exception To 
A Disgorgement Claim Asserted Before the Initial Decision in the First Case. 

The Decision at page 16 articulated the test for fraudulent concealment as: 

This exception avoids the res judicata bar when "the plaintiff does not know the 
full extent of [its] injuries" during the pendency of the first proceeding, it omits 
to claim relief for the full extent of its injuries, and its ignorance of its injuries 
results from fraud, concealment, or misrepresentation by the defendant. 
Restatement (Second) of Judgments, § 26, commentj (1981). This principle has 
been adopted by the Ninth Circuit. Costantini, 681 F.2d at 1203 n.12 (the 
fraudulent concealment exception applies "where defendant's misconduct 
prevented plaintiff from knowing, at the time of the first suit, ... the extent of his 
injury"); Mpoyo, 430 F.3d at 98819 

••. 

(Emphasis added.) The ensuing analysis at pages 19-20 misconstrued and misapplied the test. 

The result is the failure to recognize that undisputed facts clearly preclude any finding of 

fraudulent concealment. "During the pendency of the first proceeding" or "at the time of the first 

suit," the Division submitted the very same evidence for the same claims that the Decision has 

erroneously concluded were fraudulently concealed in the first case. Decision at 16. The 

Division admitted all of this on the face of the Second OIP: 

... On July 31, 2008, the Commission instituted cease-and-desist proceedings 
against Pierce ... [.] In that action, the Division sought disgorgement from Pierce 
of the $2 million in net proceeds from the sale of 300,000 Lexington shares in his 
personal account ... in 2004 .... 

.... Before issuance of the Initial Decision in the prior action, the Division 
moved to admit the new evidence ... and also sought the additional $7. 7 million 
in disgorgement. The new evidence was admitted in the prior action, but the 
Administrative Law Judge ruled that disgorgement of the $7.7 million in Pierce's 
sales in the Newport and Jenirob accounts was outside the scope of the [OIP] in 
the prior action because Newport and Jenirob were not named in the OIP . 

.... The Initial Decision in the prior action, issued June 5, 2009, found that Pierce 
committed the alleged violations of the Securities Act and Exchange Act and 

19 To support its fraudulent concealment ruling, the Decision cites authority compelling exactly the opposite result, 
leaving no room for doubt that res judicata bars this proceeding. Mpoyo v. Litton Electro-Optical Sys., 430 F.3d 985, 
988-89 (9th Cir. 2005) held that res judicata barred subsequent filing of claims previously denied in a motion for 
leave to amend in the first action, and stated the holding was consistent with the law in five other circuits. 
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ordered Pierce to disgorge $2,043,362.33 in proceeds from his sale of the 300,000 
Lexington shares in his personal account. Neither party appealed the Initial 
Decision and it became the final decision ofthe Commission on July 8, 2009. 

Wells Decl. Ex. 19 (Second OIP ~~ 27, 29 & 30 (emphasis added)). 

The disgorgement claim against Pierce in this second case and the claim for an additional 

$7.5 million against Pierce in the first case are the same remedy and the same claim. The 

Commission's rules laid out the procedure for the Division to seek additional disgorgement if it 

disagreed with the hearing officer's denial of such relief in the first case. Although these 

adjudicatory events are immutable and the rules clear, the Decision applies the fraudulent 

concealment test as if those events never happened. This is plain enor. 

The application of res judicata in this case is more clear cut than that in Guerrero v. 

Katzen, 774 F.2d 506, 508 (D.C. Cir. 1985), where the D.C. Circuit affirmed summary judgment 

dismissal on the basis of a res judicata defense, even though "there was the discovery of two 

pieces of relevant evidence after judgment was entered." (Italics added.) The circuit court 

concluded: 

[I]t is noteworthy that [plaintiff] concedes that he was awm;e of this alleged new 
evidence prior to the fmal dismissal of his appeal from [an earlier proceeding]. 
Yet, he never sought a rehearing or a reopening of the record in that action. 
Clearly, [he] could have litigated the significance of his alleged newly 
discovered evidence in [the earlier proceeding] and, therefore, he may not raise 
it here. 

!d. (emphasis added.) While in Guerrero, the evidence was discovered "after judgment" and 

during the pendency of the appeal in the first case, the evidence in this case was discovered and 

the claim asserted before the hearing officer made what was only a preliminary decision in the 

first case. !d. 

The fraudulent concealment exception is a red-herring given the record in this case. That 

1s consistent with the Seventh Circuit's decision in Magnus Elec., Inc. v. La Republica 
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Argentina, 830 F.2d 1396, 1401-03 (7th Cir. 1987), where the plaintiff asserted the same 

exception to the res judicata bar and where the plaintiff, similar to the Division's actions in this 

case, failed follow available procedures after the denial of its motion to amend and after the 

initial dismissal of its case. In Magnus, the Seventh Circuit concluded: 

After the district court dismissed the complaint in Magnus I, the plaintiff had two 
courses of action open to it. Either it could have appealed the decision or it could 
have sought leave to amend under Rule 15(a) after having the judgment reopened 
under Rule 59 or 60 .... Magnus pursued the latter route and lost. It could then 
have appealed the district court's decision to this court. Magnus could not, 
however, simply file a new suit in district court as it has done and allege new 
bases of subject matter jurisdiction that were available to it at the time of 
Magnus I. 

Id at 1402 (citation omitted). Here, pursuant to the Commission's rules, the Division could have 

sought review of the initial decision in the first case, but failed to do so.20 Pierce had a protected 

expectation that the Commission would abide by its rules and the binding result of an 

adjudication. 

2. The Decision Denied the Administratively and Constitutionally Protected 
Expectation in the Finality of the First Case.21 

Res judicata is a precept of adjudication. In this agency adjudication, there also applies 

the administrative law principle that an agency must follow its own regulations and rules. 

20 Here, the possible application of the exception is attenuated by two additional steps. The first step is, unlike the 
district court in Magnus, the hearing officer did not express the opinion that the decision would not operate as res 
judicata to a second case. 830 F.2d at 1402-03 (ruling plaintiff not entrapped by informal remarks by district court 
that res judicata would not apply). Even if there had been such an expression, there was constructive notice of the 
preclusionary effect, which is discoverable by engaging in minimal research. Jd The second step of attenuation 
results from the different structure in which the decision was made. Any ruling by a hearing officer- e.g., deferring 
to the Commission on a $7.5 million claim submitted by a party- is subject to independent review by the 
Commission. Therefore, it is more akin to a subordinate ruling by a special master appointed by the district court 
deferring to that court. E.g., Fed. Rule of Civ. Proc. 53. Any ruling by a special master must be challenged before 
the district court, under the prescribed procedures, id., just as the amount of disgorgement granted by a hearing 
officer must be challenged under the Commission's procedures before it becomes a final order of the Commission. 
21 All of Pierce's affirmative defenses would be affected by the potential denial of due process if the Commission 
were to adopt the Decision as its final order in this case. In that event, the Commission necessarily would have 
flouted its own rules. The Division, like a hearing officer, is another component of the Commission. If the Division 
or a hearing officer violated Pierce's rights, so would the Commission. 
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Webster v. Doe, 486 U.S. 592, 602 n.7 (1988). "[T]he logic [of this principle] derives from the 

self-evident proposition that the Government must obey its own laws." Dilley v. Alexander, 603 

F.2d 914, 920 (D.C. Cir. 1979). An agency's failure to abide by its own regulations and rules 

may constitute a violation of due process, as it "tends to cause unjust discrimination and deny 

adequate notice."22 Where a prescribed procedure is intended to protect the interests of a party 

before the agency, the procedure must be scrupulously observed.23 

Here, there was an adjudicatory proceeding where well-established rules provided a full 

and fair opportunity to litigate and to seek review of the initial decision. Those rules created 

protected interests in the finality of the proceeding. If the Division or Commission were 

dissatisfied with the hearing officer's decision on the amount of disgorgement, they had a 

recourse in the first case. The Division could have asked the Commission to review and reverse 

or modifY the initial decision; and, indeed, the Commission had plenary authority to do so on its 

own initiative. E.g., SEC Rules of Practice 200(d), 360(b)(l), 400(a), 410, 411(c) and 452?4 

Alternatively, rather than seek review of the hearing officer's ruling, the Division could have 

moved the first hearing officer or the Commission to amend the first OIP to explicitly include the 

Newport/Jenirob disgorgement claim. See Rule 200(d)/5 Guerrero v. Katzen, 774 F.2d at 508. 

22 Sameena, Inc. v. U.S. Air Force, 147 F.3d 1148, 1153-54 (9th Cir. 1998) ("we conclude that the Air Force 
violated the appellant's constitutional right to due process in failing to comply with binding regulations .... ");Kahn 
v. Laird, 460 F.2d 1318, 1391 (7th Cir. 1992) (Army violated reservist's due process rights by granting a suspension 
without following its procedural requirements in administrative rules, even where a hearing was granted); see also 
Flaim v. Med. Col!. of Ohio, 418 F.3d 629,640 (6th Cir. 2005) (noting that a due process violation may occur "when 
the agency's disregard of its rules or assurances results in a procedure which itself impinges upon due process 
rights"). 
23 Sameena, Inc., 147 F.3d at 1153 (citation omitted). 
24 17 C.F.R. §§ 201.200, 201.360, 201.400, 201.410, 201.411, 201.452. 
25 The Division did effectively move to amend under Rule 200(d)(2), without labeling the motion precisely as such, 
when it moved to allow evidence supporting the additional $7.5 million in disgorgement. The hearing officer 
allowed the evidence and her ruling suggests that the Division comply with Rule 200(d)(l) by asking the 
Commission to include the $7.5 claim for which she had already admitted the proof. Wells Dec!. Ex. 14, at pp. 20-
21. "Upon motion by a party, the Commission may, at any time, amend an order instituting proceedings to include 
new matters of fact or law." Rule 200(d)(l). The Division never followed this suggestion. 
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And the Commission retained the ultimate authority "[u]pon its own motion," to accept and 

consider the Newport/Jenirob evidence for any purpose, or order further consideration of the 

$7.5 million claim. Rule 452. 

When the Division and Commission failed to take any of these permitted actions to add 

$7.5 million to the disgorgement award, the initial decision -- specifically including the $2.1 

million disgorgement order -- became final. Res judicata (claim preclusion) dictates that the 

final order bars a second action on those disgorgement claims. Stretching the clearly 

inapplicable fraudulent concealment exception to cancel the first case's res judicata effect denied 

Pierce's protected expectation that the Commission would abide by its own rules as required by 

administrative and constitutional law. 

B. Alternatively, even if the Claim Had Not Been Submitted in the First Case, the 
Decision Erred in Ruling that the Foreign Records Were Fraudulently Concealed. 
The Existence of the Records Was Disclosed. 

The foregoing analysis shows why the fraudulent concealment exception should not have 

been considered at all. But to provide context through a discussion of how onerous the standard 

of proof for this exception really is, we apply the standard hypothetically through the analysis 

below. Assuming an alternate reality, that the Division had not discovered the foreign records 

and related $7.5 million claim until some time after the July 8, 2009 final order, the Division still 

could not have established sufficient deception on Pierce's part or due diligence on its own part 

to invoke the fraudulent concealment exception. 

The fraudulent concealment exception to res judicata applies only when evidence is 

fraudulently concealed or could not have been discovered with due diligence. Guerrero v. 

Katzen, 774 F.2d 506, 508 (D.D.C. 1985); see also Browning v. Levy, 283 F.3d 761, 770 (6th 

Cir. 2002) ("The two elements that must be shown [] are: (1) wrongful concealment of material 
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facts that (2) prevented plaintiffs from asserting their claims in the first action."). Fraudulent 

concealment is the exception, not the rule. See Mpoyo v. Litton Electro-Optical Sys., 430 F.3d 

985, 988-89 (9th Cir. 2005) ("Permitting these later-filed claims to proceed would create 

incentive for [parties] to hold back claims and have a second adjudication"). A party asserting 

fraudulent concealment must "plead[] with particularity facts establishing that [it] diligently 

attempted to uncover the information that [it] says was concealed." Constantini v. Trans World 

Airlines, 681 F.2d 1199, 1202-03 (9th Cir. 1982); see, e.g., Saudv. BankofNew York, 929 F.2d 

916, 921 (2d Cir. 1991) ("even if Saud did not know the full extent of the Bank's alleged fraud at 

the time the [first] action was commenced, his pleading in that suit demonstrated that he had 

sufficient information to create a duty of further investigation."); L-Tec Elect. Corp. v. Cougar 

Elect. Org., Inc., 198 F.3d 85, 88 (2d Cir. 1999) (lack of due diligence precludes fraudulent 

concealment exception). And the existence of "a deliberate misrepresentation," by itself, is 

insufficient. Constantini, 681 F.2d at 1202-03; see also Harnett v. Billman, 800 F.2d 1308, 

1313-14 (4th Cir. 1986) ("it is impossible to say that any concealment or fraud ... even if they 

existed, acted to prevent the assertion of[] claims during the pendency of Harnett !.").26 

Lastly, fraudulent concealment requires active concealment or misconduct, not simply the 

potential for misunderstanding. See Browning, 283 F.3d at 770 ("[a]ffirmative concealment 

must be shown; mere silence or unwillingness to divulge wrongful activities is not sufficient. 

(Citation omitted)." In Browning, alleged "obstructionist discovety" and failures to disclose 

information concerning prior representation were insufficient where the plaintiff "knew enough 

26 In Harnett, the court found that a party had "sought and obtained discovery" d"\l[ing a prior action that would have 
"enable[ed] him" to make the conclusions regarding the defendants' conduct that served as the basis for his claims 
in the subsequent action. 800 F.2d at 1313. The court therefore held, in terms equally applicable here, that it was 
"impossible to say that any concealment or fraud by [defendants], even if [it] existed, acted to prevent the assertion 
of [plaintiffs] ... fraud claim during the pendency of' the prior action. !d. at 1314. Here, nothing prevented the 
claims from being made in the earlier action. They were made. 
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to bring suit [] before the conclusion of the [prior] proceeding." Id. at 771. Similarly, in In re 

Genesis Health Ventures, Inc., ten EBITDA manipulations were alleged but, ultimately, 

fraudulent concealment carved out only the four that were concealed until after plan 

confirmation. 355 B.R. 438, 449-50 (D. Del. 2006) (the other six were "so close to the factual 

underpinnings, theory of the case, and relief sought ... so as to be barred by claim preclusion."). 

Here, the Commission had ample information even at the time of the first OIP to include 

disgorgement claims against Pierce for Lexington stock trading profits comprising the $13 

million allegedly obtained by "Pierce and his associates." Wells Decl. Ex. 2 (first OIP ~~ 1, 11 

and 14-16). Having alleged that Pierce and "his associates" earned $13 million, which included 

Pierce's individual $2.1 million and Newport and Jenirob's $7.25 million, the Division 

represented to the public that it had sufficient information to allege elements of joint and several 

liability for $13 million against Pierce at the outset. Consistent with the first OIP's references to 

$13 million in trading profits of "Pierce and his associates," the Division relied on joint and 

several liability in the first case to assert that Pierce was liable for the trading profits of Newport 

and Jenirob, among others. Wells Decl. Ex. 13 at pp. 24-25. 

During the investigation, two years before the OIP, Pierce provided the Division records 

of his personal account at Hypo Bank. These reflected profits he received from Lexington 

trading. Wells Decl. Exs. 6-9, and Ex. 14 at pp. 6 and 13-14; Supplemental Declaration of 

Christopher B. Wells In Support of Pierce's Post-Oral Argument Brief, "Suppl. Wells Decl." 

Exs. A and B. The Division had obtained Lexington trading records of Hypo Bank produced by 

a U.S. broker-dealer before the OIP as well. Id. The Division also had documents that identified 
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the "associates," as it argued when opposing Pierce's motion for a more definite statement 

against the first OIP.27 

The Decision twisted investigative testimony by Pierce into an observation that Pierce 

made false statements about ownership ofNewport and Jenirob. Decision at pp. 17-18. But the 

Decision erred to the extent its ruling depended on that observation. A fair reading of the record 

establishes that Pierce's investigative testimony was not false. Suppl. Wells Decl. Ex. C. But 

whether Pierce supplied misleading testimony or not on some aspect of his association with 

Newport or Jenirob did not affect the Division's knowledge ofthe existence and location of the 

foreign financial records that supported the $7.5 million claim. 

Pierce never concealed or misled the Division about the existence of the Newport, 

Jenirob and other "associate" records in question. To the contrary, he openly acknowledged their 

existence and objected to producing such records- in written objections, Suppl. Wells Decl. 

Exs. A and B (see objection to RFP No. 4), and during his investigative testimony in 2006. 

Suppl. Wells Decl. Ex. C. The Division knew enough about the records to ask the Liechtenstein 

financial markets administrator (the "FMA") for them in 2006, and again in February 2008, 

before filing the first OIP.28 

27 Earlier, when he answered the OIP, Pierce had moved for a more definite statement identifying the "associates" 
and "offshore companies" alleged by the OIP, expressing a concern that without such specificity the "Division is 
bound to 'ambush' Mr. Pierce." Wells Dec!. Ex. 27 at 4. The Division declined to name those persons or entities in 
its response to the motion, saying it had made its investigative files available to Pierce and he was "aware of the 
entities he controlled that owned Lexington stock" and the Hearing Officer did not order the Division to supplement. 
Wells Decl. Ex. 28 at 3. 
28 Decl. of Steven D. Buchholz in Support ofDiv. ofEnforcement's Opp'n to Mot. ofSumm. Disposition by Resp't 
Pierce dated April 8, 2011 ("April 8, 2011 Buchholz Decl."), ~ 8 and Ex. G thereto (Dec I. of Steven D. Buchholz in 
Support ofDiv. of Enforcement's Mot. for the Admission of New Evidence dated March 18, 2009 ("March 18, 2009 
Buchholz Decl.") at ~~5-8; Decl. of Steven D. Buchholz in Further Support of Div. of Enforcement's Mot. for 
Summ. Disposition Against Resp't Pierce dated March 21, 2011 (March 21, 2011 Buchholz Decl.) ~ 9 and Ex. H 
thereto (Nesensohn letter dated March 25, 2009 re challenge by Pierce and others ofFMA production of Hypo Bank 
records to SEC under Market Manipulation Act). 
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The reason the Division failed to procure the records before March 2009 was not because 

of any misdirection in testimony by Pierce, but because the records were located in 

Liechtenstein, where privacy laws prevented even the FMA from procuring them in 2006 and 

producing them before 2007. !d. 

Despite knowing precisely where the foreign records were in 2006, when it was rebuffed 

by the FMA, the Division was content to rely on the FMA alone. It elected not to subpoena the 

foreign bank from which the FMA ultimately obtained the records (the Hypo Bank of 

Liechtenstein); nor did the Division attempt to subpoena the "associates" of Pierce, including 

Newport and Jenirob. Still further, the Division never filed a motion to compel Pierce to produce 

documents of any kind. Had it done so, the Division would have sooner obtained the records it 

now claims were concealed, or would have obtained a ruling that Pierce's objections were 

proper, thereby precluding any claim of"fraudulent concealment." 

Both the case law and the Commission's own procedures required the Division to seek a 

court order enforcing its subpoena if it wished to contest Pierce's objections to providing either 

documents or testimony. Its failure to do so is fatal to its argument that Pierce "concealed" the 

information to which his counsel objected.29 

The Division's delays further undercut any claim of due diligence. After the Division 

unsuccessfully sought records in October 2006, it directed no further request to the FMA until 

February 2008. Nor did the Division explain the year of delay that elapsed between the February 

29 Cf, Fleet/Northstar Fin. Group, Inc. v. SEC, 769 F. Supp. 19, 20 (D. Me. 1991) (holding respondent in SEC 
enforcement action cannot file an action to quash SEC subpoena demanding production of documents to which 
respondent objects, since the exclusive forum for adjudicating those objections is an action brought by the SEC in 
federal court to enforce the subpoena); accord, Reisman v. Caplin, 375 U.S. 440,445-46 (1964) (same in context of 
IRS subpoena); Atlantic Richfield Co. v. FTC, 546 F.2d 646, 648-50 (5th Cir. 1977) (same in context of FTC 
subpoena). While Rule 232 ofthe Rules of Practice provides that a hearing officer may quash a subpoena issued in 
connection with a hearing ordered by the Commission, there is no comparable administrative remedy provided in the 
case of an investigatory subpoena. 
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2007 change in Liechtenstein law permitting the FMA to obtain records from Hypo Bank and the 

Division's belated February 2008 request. The Division's leisurely approach belies any 

contention that it could not have awaited the results of its February 2008 request to the FMA 

before instigating the first OIP. In the exercise of due diligence, the Division could have 

procured the evidence suppmting the $7.5 million claim well before the first OIP was issued, and 

even earlier than "during the pendency of the first proceeding." In summary, the Decision 

erroneously concludes that the fraudulent concealment exception to the res judicata bar applies. 30 

V. THE DECISION ERRONEOUSLY FAILED TO APPLY EQIDTABLE 
ESTOPPEL 

Equitable estoppel is available against the Commission. SEC v. Sands, 902 F. Supp. 

1149, 1166 (C.D. Cal. 1995). The four elements of estoppel are: "(1) the party to be estopped 

knows the facts, (2) he or she intends his or her conduct will be acted on or must so act that the 

party invoking estoppel has a right to believe it is so intended, (3) the party invoking estoppel 

must be ignorant of the true facts, and (4) he or she must detrimentally rely on the former's 

conduct." U.S. v. Gamboa-Cardenas, 508 F.3d 491, 502 (9th Cir. 2007) (citation omitted). The 

Decision cited the right authority, but incorrectly applied it. 

A. The Decision Misconstrued the Test, Speculating on the Division's Latent Intent 
Rather Than its Overt Actions. 

The Decision at page 10 recited the Gamboa-Cardenas test for equitable estoppel, but 

then proceeded to apply the test erroneously: 

This defense fails because Pierce has not proven the second and fourth 
elements required for equitable estoppel, and has not shown that the government's 
act will cause a serious injustice.31 

30 It is also telling that during the pendency of the first case, the Division took no action to give Pierce notice of its 
intention to assert the cancellation of the res judicata effect of the first case. The Division's actions and inactions 
support additional, independent grounds for the reversal of the Decision. 
31 When a party seeks to estop the government, it must also show: "(I) the government has engaged in affirmative 
misconduct going beyond mere negligence, and (2) the government's act will cause a serious injustice and the 
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There are several mistakes. First, the Decision misconstrued the operative facts by 

stating the premise: "But it is undisputed that the Division made no representations regarding its 

intention to appeal." Yet, it is undisputed that the Division did not appeal within the time 

allowed under Rules 360 and 410. Therefore, there was no need to cross-appeal. At page 11, the 

Decision identified material facts purportedly resolving the issue regarding action!reliance 

elements. These facts amounted to what the Division might have had in mind to justify its 

inaction, 

There is no persuasive evidence that the Division's failure to appeal was intended 
to lull Pierce into similarly failing to appeal ... Pierce also points to no legal 
authority stating that he had the "right" to believe that the Division's inaction 
was intended to lull him, or that the Division had a duty to inform him of its 
intentions. 

*** 
A party's failure to appeal may result from any number of considerations, 
including cost, likelihood of prevailing, and the availability of other remedies ... 

Id at p. 11 (emphasis added). 

This strange focus on the Division's tactical considerations is completely divorced from 

the reality of the Division's actions. Whatever its internal designs, the Division did not appeal. 

That is the ultimate adjudicatory fact satisfying the second prong of the second element of the 

Gamboa-Cardenas test, which the Decision recited but ignored, "the party to be estopped ... 

must so act that the party invoking estoppel has a right to believe it is so intended." (Emphasis 

added.) The Decision failed to observe that whatever the Division's latent intent might have 

been, it is an undisputed fact that the Division declined to appeal the amount of disgorgement 

ordered in the first case, thereby outwardly manifesting its acceptance of the finality of the 

disgorgement order of $2.1 million. 

imposition of estoppel will not unduly harm the public interest." 507 F.2d at 502 (citation and internal quotation 
marks omitted). 
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B. The Decision Erred by Ruling that Pierce's Reliance on the Division's Inaction Was 
Not Reasonable. 

At page 11, the Decision ruled, 

Moreover, although Pierce explains at length how he relied on the 
Division's inaction and silence (Wells Decl., Ex. 16), his reliance was not 
reasonable. Detrimental reliance in the equitable estoppel context must be 
reasonable. Heckler v. Community Health Services of Crawford County. Inc., 467 
u.s. 51, 59 (1984). 

The Decision goes on to test the reasonableness of Pierce's decision not to appeal by speculating 

on what latent reasons the Division might have had for not appealing, 

A party's failure to appeal may result from any number of considerations, 
including cost, likelihood of prevailing, and the availability of other remedies. 
One reasonable explanation, among others, for the Division's failure to appeal is 
that it interpreted the First Proceeding ID as holding that the Newport and Jenirob 
sales should be the subject of a separate OIP. First Proceeding ID, p. 20. That is 
apparently exactly how the Division interpreted the First Proceeding ID. It is not 
reasonable to assume from mere silence that the Division had entirely given up on 
its claim for an additional $7 million in disgorgement.32 

This speculation patently misses the point. It was the Division's "act"- no appeal- and the 

Commission's rules in an adjudicatory proceeding that Pierce clearly relied on. 

The Commission entered a final order in the first case on July 8, 2009. The Commission 

later obtained satisfaction of its ensuing federal court judgment against Pierce (Wells Decl. 

Ex. 24) by relying on Pierce's decision not to file a petition for review in the first case. And yet, 

the Division has never offered proof of Pierce's latent intent underlying his decision not to 

appeal. It had no reason to, and was entitled to rely on Pierce's decision not to appeal liability 

for $2.1 million. Just as surely as the Commission had a right to rely on Pierce's inaction when 

it adopted the initial decision in the first case and later collected on the disgorgement award, so 

32 Of course, "it is not reasonable to assume that the Division had entirely given up on its claim for an additional $7 
million in disgorgement"- against Newport and Jenirob. But conversely, it is perfectly reasonable to assume 
otherwise as to Pierce, who, in contrast to Newport and Jenirob, was indeed a party in the first proceeding, and 
against whom a claim to disgorge profits reaped by Newport and Jenirob had been made and spent, by imposing a 
barrier to any appeal by Pierce as to liability. 
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too Pierce had a right to "detrimentally rely" on the Division's inaction and the Commission's 

entering a final order that excluded the additional $7.5 million disgorgement previously proposed 

by the Division. Accordingly, satisfying the fourth element of the Gamboa-Cardenas test, Pierce 

refrained from further action. Specifically, he refrained from a cross appeal that was mooted by 

the Division's inaction and the Commission's final order.33 

Here, the obvious reasons for the Division to have filed a petition to review the $2.1 

million disgorgement order would have been to preserve the $7.5 million claim through the 

application of the Commission's own rules for the amendment, review, and modification of the 

disgorgement order for $2.1 million. SEC Rules of Practice 200(d), 360(b)(l), 400(a), 410, 

411(c) and 452. In essence, the Decision in this second case holds that Pierce could not 

reasonably rely on the Division and the Commission to follow the Commission's own rules and 

afford him due process. This makes no sense. Pierce's reliance on the Division and the 

Commission complying with the rules was reasonable. 

The Decision tacitly finds Pierce's reliance on the longstanding doctrine of res judicata to 

be unreasonable. Yet, the Decision rules that but for its application of the fraudulent 

concealment exception, res judicata would have barred this second case against Pierce. This res 

judicata ruling by itself confirms the reasonableness of Pierce's reliance on the Division's and 

the Commission's overt actions. 

33 Each side represented to the other that it would not appeal-- by its very act of not appealing. Conversely, neither 
side made any overt representation about any intent to cross appeal, since that opportunity never arose. Just as 
Pierce intended to cross appeal if the Division appealed, Wells Decl. Ex. 16 (Pierce Decl. dated June 30, 2010), the 
Division may have intended to cross appeal if Pierce appealed. But an intent to cross appeal is irrelevant even to the 
Decision's strained analysis. There could be no reliance on the other side's intent to cross appeal, because a cross 
appeal is conditioned upon an appeal by the other side to begin with. On the other hand, upon deciding only to cross 
appeal, detrimental reliance on the other side's action to forego an appeal is inherent, commonplace and reasonable. 
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C. The Decision Erroneously Ruled that There Is No "Serious Injustice" to Pierce. 

The Decision at page 11 erroneously ruled: 

Lastly, the detriment to Pierce falls short of a "serious injustice." The 
parties' notices of appeal were due at the same time, Pierce retained the right to 
file a cross-appeal if the Division appealed, and Pierce could presumably have 
filed a "protective" appeal, one that he could dismiss later or simply fail to 
prosecute if it turned out that the Division did not file its own appeal. See 
17 C.F.R. § 201.410. Pierce waived none of his defenses to a second action, and 
indeed, has asserted them with vigor. His only significant detriment is the 
requirement that he defend himself in the present proceeding. Wells Decl., 
Ex. 16. This does not rise to the level of a serious injustice. 

This ruling posits that there was no serious injustice because Pierce could have appealed the 
. 

liability on the registration claim for disgorgement of $2.1 million, but chose not to. Again, the 

Decision relies on speculation in place of obvious, undisputed facts. Pierce had prevailed on the 

Division's $7.5 million disgorgement claim. Through the application of the Commission's rules, 

Pierce would only have had to resume a defense of the claim if the Division appealed before the 

$2.1 million disgorgement order became fmal. The Division did not appeal; nor did the 

Commission order further adjudication of the $7.5 million claim the Division had unsuccessfully 

raised. Had Pierce risked a "protective appeal," he could have prompted a cross-appeal on the 

$7.5 disgorgement claim (assuming the Division/Commission would follow the Commission's 

own rules and observe the doctrine of res judicata). To avoid further adjudication of the $7.5 

million claim, Pierce declined to appeal the merits of registration liability or the $2.1 million 

disgorgement order. 

At the time the Division submitted the foreign bank records, the FMA's release of that 

evidence was being challenged as illegal under the applicable foreign law.34 As a result, the 

34 April 8, 2011 Buchholz Dec!.~ 8 and Ex. G thereto (March 18, 2009 Buchholz Dec!. at~~ 5-8); March 21, 2011 
Buchholz Dec!.~ 9 and Ex. H thereto (Nesensohn letter dated March 25, 2009). And Pierce could have complained 
further that the Commission had procured the evidence illegally by representing to the FMA in February 2008 that 
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Division risked a cross-appeal by Pierce not only on the merits of registration liability but also on 

due process and other grounds, if the Division tried to increase the disgorgement amount by $7.5 

million. The result, had Pierce prevailed, could have been an ultimate ruling that Pierce was not 

liable for registration violations, and the Division would not even have held on to the $2.1 

million disgorgement order. In effect, the Division used and abandoned (spent) its $7.5 million 

claim to preclude an appeal by Pierce challenging the $2.1 million award. To Pierce or any other 

litigant, surrendering appeal rights is a significant "detriment," one which the Decision fails to 

recogmze. 

By reciprocally surrendering its $7.5 million claim in the first case to finalize registration 

and disgorgement liability, the Division would indeed commit a "serious injustice" against 

Pierce if the Commission allowed it to revive that claim. The Division's actions, particularly in 

light of the Commission's rules that apply equally to the Division, induced Pierce to surrender 

his appeal rights on registration liability. The "serious injustice" is compounded by the 

Commission's using the "final" disgorgement order to extract payment by Pierce, who has 

satisfied his "final" disgorgement obligation. In the process, the Division and the Decision have 

erroneously represented to the public and Pierce's business community that this second case was 

permissible and that Pierce had "fraudulently concealed" evidence. This has forced upon Pierce 

substantial and unwarranted defense costs after the final order in July 2009. Pierce has shown 

more than enough "serious injustice" to warrant dismissal of this case under his equitable 

estoppel defense. 

it was investigating violations by Pierce implicating the FMA's oversight of "market manipulation"-- despite 
limiting its case against Pierce to registration and reporting claims. Id 
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VI. THE DECISION ERRONEOUSLY FAILED TO APPLY JUDICIAL ESTOPPEL 

Judicial estoppel "precludes a party from gaining an advantage by taking one position, 

and then seeking a second advantage by taking an incompatible position." Rissetto v. 

Plumbers & Steamfitters Local 343, 94 F.3d 597, 600-01 (9th Cir. 1996). That doctrine prevents 

(estops) the Division from arguing that the FMA records and $7.5 million claim were not 

submitted in the first case, when the record is replete with the Division's admissions and other 

evidence that they were. 

The Decision improperly refused to apply judicial estoppel. This error resulted from the 

failure to acknowledge the consequences of the Division's inconsistent positions, even though 

the Decision at page 12 recognizes the inconsistencies, 

In the First Proceeding, the Division argued that disgorgement of profits 
from Pierce's trades through Newport and Jenirob was part of the First 
Proceeding, and in the present proceeding the Division argues that such 
disgorgement is part of the present proceeding. These two positions are "clearly 
inconsistent." However, Pierce has failed to show that any advantage the 
Division has thereby derived is "unfair." As noted above, Pierce has had a full 
and fair opportunity to litigate his affirmative defenses, and the only significant 
prejudice to him is that he has been forced to defend himself in the present 
proceeding. 

(Emphasis added.) The emphasized language- "In [during the pendency off the First 

Proceeding, the Division argued that disgorgement of profits from Pierce's trades through 

Newport and Jenirob was part of the First Proceeding"- succinctly confirms that fraudulent 

concealment does not apply and that res judicata bars this second case. In light of this 

admission, it is hard to imagine greater prejudice and a more unfair outcome than to permit 

recovery against Pierce in this second case. Not only would further disgorgement unfairly and 

illegally penalize Pierce, it would mock due process and the Commission's application of its own 
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rules in the Commission's adjudicatory channel. Due process in this administrative proceeding 

is supposed to equate to that in the courts. 

In the first case, the Division contended that the Commission should order Pierce to 

disgorge an additional $7.5 million in profits of Newport and Jenirob. The Division submitted 

briefing and proposed findings to that effect. Wells Decl. Exs. 11 and 12. Then, under the 

Commission's rules, by later declining to ask the Commission to add $7.5 million to the 

disgorgement order before it became final, the Division took the further position that a $2.1 

million final order of disgorgement would satisfY the remedial interest of the public. The 

Division has contended inconsistently with its actions in the first case, as well as the final action 

of the Commission, that a disgorgement amount greater than $2.1 million is necessary to protect 

the public. 

The Decision observed at page 12 that, 

Absent success in a prior proceeding, a party's later inconsistent position 
introduces no risk of inconsistent court determinations and thus poses little threat 
to judicial integrity. New Hampshire, 532 U.S. at 750-51 (citation and quotations 
omitted). 

But this quote from New Hampshire v. Maine, 532 U.S. 742 (2001) extracts a general 

observation out of context. It ignored the basis for the Supreme Court's ruling, which directly 

applies here, 

In short, considerations of equity persuade us that application of judicial 
estoppel is appropriate in this case. Having convinced this Court to accept one 
interpretation of "Middle of the River," and having benefited from that 
interpretation, New Hampshire now urges an inconsistent interpretation to gain an 
additional advantage at Maine's expense. Were we to accept New Hampshire's 
latest view, the "risk of inconsistent court determinations," CIT. Constr. Inc., 
944 F. 2d, at 259, would become a reality. We cannot interpret "Middle of the 
River" in the 1740 decree to mean two different things along the same boundary 
line without undermining the integrity of the judicial process. 
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New Hampshire v. Maine, 532 U.S. at 755.35 The reason the New Hampshire court applied 

judicial estoppel was to prevent a party from exploiting an inconsistent position. That is the 

problem here. The Division's inconsistent positions strike at the very heart of judicial integrity, 

by asserting and cancelling the res judicata effect of the first case. 

By ruling that "Pierce has had a full and fair opportunity to litigate his affirmative 

defenses and the only significant prejudice to him is that he has been forced to defend himself in 

the present proceeding," the Decision has ignored precisely what Pierce sacrificed for finality in 

the first case- contesting the first hearing officer's finding of registration liability at the 

Commission and court of appeals levels. 

The Decision at page 12 further erred in its closing analysis of judicial estoppel, 

Most significant, though, is the fact that Pierce prevailed in the First 
Proceeding on the issue of whether disgorgement of Newport and Jenirob 
profits was part of the case. The Division's current position, although 
inconsistent with its previous position, is entirely consistent with the conclusions 
of the First Proceeding ID. There is thus no risk of inconsistent determinations 
and no threat to administrative or judicial integrity posed by the Division's 
present contentions. Taking into account all three New Hampshire factors,36 and 
placing the greatest weight on the second factor, I conclude that judicial estoppel 
is inapplicable. [And at footnote 6,] Virtually all of Pierce's case is based on a 
central contention-- namely, that disgorgement of Newport and Jenirob's profits 
was part of the First Proceeding -- which is the opposite of the contention it 

35 The New Hampshire v. Maine opinion bypassed res judicata, because it found the doctrine of judicial estoppel 
even more apt under the circumstances, "We pretermit the States' competing historical claims along with their 
arguments on the application vel non of the res judicata doctrines commonly called claim and issue preclusion .... 
In the unusual circumstances this case presents, we conclude that a discrete doctrine, judicial estoppel, best fits the 
controversy. Under that doctrine, we hold, New Hampshire is equitably barred from asserting-contrary to its 
position in the 1970's litigation-that the inland Piscataqua River boundary runs along the Maine shore. 532 U.S. at 
749. 

36 "Courts have observed that '[t]he circumstances under which judicial estoppel may appropriately be invoked are 
probably not reducible to any general formulation of principle' .... Nevertheless, several factors typically inform the 
decision whether to apply the doctrine in a particular case: First, a party's later position must be "clearly 
inconsistent" with its earlier position. ... Second, courts regularly inquire whether the party has succeeded in 
persuading a court to accept that party's earlier position, so that judicial acceptance of an inconsistent position in a 
later proceeding would create 'the perception that either the first or the second court was misled'.... Absent success 
in a prior proceeding, a party's later inconsistent position introduces no "risk of inconsistent court determinations' ... 
and thus poses little threat to judicial integrity .... A third consideration is whether the party seeking to assert an 
inconsistent position would derive an unfair advantage or impose an unfair detriment on the opposing party if not 
estopped." New Hampshire v. Maine, 532 U.S. at 750-51 (citations omitted). 
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successfully argued in the First Proceeding, and which may itself be barred by 
judicial estoppel. The Division has not specifically asserted judicial estoppel, 
however, which bolsters the conclusion that Pierce has not been unfairly 
prejudiced by the Division's inconsistent arguments. Division's Motion, p. 31 at 
n.12. 

(Emphasis added.) Pierce did not prevail "on the issue of whether disgorgement ofNewport and 

Jenirob profits was part of the case." As to Pierce, it clearly was.37 Rather, he prevailed on the 

hearing officer not to disgorge the additional $7.5 million - and her order was not final. That 

was not the end of "the case." Indeed, the hearing officer recognized this herself, signaling the 

Division to ask the Commission to award the additional $7.5 million.38 She surely presumed 

that the Division would follow the rules under which it might persuade the Commission to 

increase her preliminary disgorgement order, before "the case" was over and res judicata barred 

further relief. But the Division did not do so. 

The Decision creates a "risk of inconsistent determinations." That risk would be fully 

realized if it were to become the final order of the Commission. Fortunately, like the initial 

decision in the first case, the Decision is only preliminary. The proper application of the law 

compels the reversal of the preliminary ruling and dismissal this case under the doctrines of res 

judicata and judicial estoppel. 

37 Inexplicably, both the Division and the Decision imply that the hearing officer in the first case was a 
"gatekeeper," who did not allow the $7.5 million claim into the Commission's forum. But the hearing officer was a 
part of the Commission's forum. She was a subordinate component of the proceeding in which the $7.5 million 
claim was made against Pierce- as the Decision has acknowledged. The Decision's res judicata ruling accepts the 
obvious. The $7.5 million claim was made in the first case. That ruling precludes any analysis built upon the 
artifice that the claim was not part of the first case. 
38 "The Division requests disgorgement of$9,601,347. 

*** 
[B]ased on newly discovered evidence ... the Division argued that over seven million dollars in additional ill-gotten 
gains should be disgorged, representing profits from the sale of unregistered stock by Jenirob and Newport .... The 
Commission has not delegated its authority to administrative law judges to expand the scope of matters set down for 
hearing beyond the framework of the original OIP." Wells Dec!. Ex. 14, at pp. 20-21. 
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VII. THE DECISION ERRONEOUSLY FAILED TO APPLY WAIVER 

Waiver is the voluntary relinquishment or abandonment of some legal right or 

advantage. See Black's Law Dictionary at 1717 (9th ed. 2009). Implied waiver is "[a] waiver 

evidenced by a party's unequivocal conduct inferring the intent to waive." !d. The Division's 

decision to forego the review of the denial of additional disgorgement in the first case constitutes 

the implied waiver of that review process by operation of the Commission's rules. The Division 

acceded both to the effect of its own decision and to the effect of a final decision in an 

adjudicative proceeding, namely res judicata. 

The affirmative defense of waiver bars a claim when "a party fails to raise an issue, 

despite a full and fair opportunity to do so." Matter of Armstrong, 201 B.R. 526, 532 (Bankr. D. 

Neb. 1996) (summary judgment dismissal based on res judicata and waiver where trustee could 

have raised objection in prior proceeding, but chose to not do so, thereby waiving his right to 

object); Mathiason v. Halverson, 16 F.3d 234, 238 (8th Cir. 1994) ("we hold that the bankruptcy 

court correctly concluded that [the] failure in the initial litigation to raise the joint tenancy issue, 

or to timely appeal the order implicitly resolving that issue, constituted a waiver").39 

Waiver applies here. The Decision at page 13 erred in ruling, 

Assuming for the sake of argument that the Division did relinquish its 
right to prosecute the present OIP, the record does not demonstrate that the 
Division did so intentionally. Even further assuming that the Division had a 
number of other options, which it allegedly "made the conscious decision to 
forego" (Pierce's Motion, p. 19), it does not follow that it consciously decided to 
forego all options whatsoever. Other than res judicata (addressed below), Pierce 
points to no legal authority requiring the Division to appeal, on pain of losing the 
right to pursue the present OIP. Pierce's contention that the Division made a 
knowing, deliberate decision to abandon all rights to seek disgorgement of profits 

39 See also Puckett v. United States, 556 U.S. 129, 129 S. Ct. 1423, 1428, (2009) ("No procedural principle is more 
familiar to this Court than that a ... right may be forfeited in criminal as well as civil cases by the failure to make 
timely assertion of the right before a tribunal having jurisdiction to determine it") (citation omitted)). 
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from the Newport and Jenirob sales is supported only by speculation, not 
evidence or legal authority. 

This analysis misses the obvious -- that the Division necessarily is charged with knowledge of 

the Commission's rules, under which its actions manifested an objective intent to waive the 

claim for another $7.5 million. 

The Division well knew that it had submitted the claim for $7.5 million in the case and 

that the hearing officer had used the evidence supporting it in her decision. The Division further 

knew that the hearing officer awarded only $2.1 million in disgorgement. And the Division 

knew that if it took no further action the Commission's fmal order would fix the disgorgement 

amount at $2.1 million, absent spontaneous action by the Commission. The rules permitted the 

Division to seek the additional $7.5 million disgorgement before the $2.1 million order became 

final. All of this is undeniable. It therefore follows that the Division "consciously decided to 

forego all options whatsoever." Otherwise, the Division would be free to flout the rules and the 

Commission would be free to endorse it- and thereby deny Pierce due process. 

It was error to rule further that, "Pierce points to no legal authority requiring the Division 

to appeal, on pain of losing the right to pursue the present OIP." Pierce pointed to ample legal 

authority. In addition to res judicata, Pierce identified a number of Commission rules, the use of 

which the Division must have "made the conscious decision to forego." None of the cited rules 

were even addressed in the Decision, other than Rule 200(d). And at page 13, the Decision erred 

in that analysis as well, 

Pierce argues that the Division should have filed a motion with the 
Commission to amend the OIP, and that the First Proceeding ID provided a "clear 
signal" to follow that course. Pierce's Motion, pp. 19-20. But the cited language 
of the First Proceeding ID does not state, either explicitly or implicitly, that the 
only course of action available to the Division was to move to amend the OIP. 
First Proceeding ID, p. 20. A motion to amend the OIP is allowed by the 
Commission Rules of Practice and such a motion may be made "at any time." 
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17 C.P.R. § 201.200(d). Although such motions should be "freely granted," they 
are subject to the consideration that other parties "should not be surprised, nor 
their rights prejudiced." 60 Fed. Reg. 32738, 32757 (June 23, 1995) (citing 
CarlL. Shipley, 45 SEC 589, 595 (1974)); see also Horning v. SEC, 570 F.3d 
337, 347 (D.C. Cir. 2009) (mid-hearing change in requested sanction held not a 
due process violation because no prejudice was shown). As the Division correctly 
notes, Pierce argued against admission of the Liechtenstein Documents precisely 
on the basis that their admission would result in surprise and prejudice, and 
possibly necessitate a supplemental hearing. Buchholz Decl. in Opposition, Ex. J. 
Moreover, at the summary disposition stage, the Division put Pierce on notice 
regarding how much disgorgement it was seeking so that Pierce could adequately 
present evidence of his ability to pay. Moving to amend the OIP would likely 
have been futile, given the surprise and prejudice that would have resulted from a 
new, much larger, disgorgement request presented for the first time only after the 
hearing. 

To justifY the Division's election not to follow Rule 200 and move to amend in the first 

case, the Decision simply speculated why following that rule would have been futile, as if to 

excuse flouting the rules and violating due process. It fantasized that the Division avoided "the 

surprise and prejudice [to Pierce] that would have resulted from a new, much larger, 

disgorgement request presented for the first time only after the hearing." Yet, by launching this 

second case the Division has accomplished exactly that -- and more. It has gained the additional 

advantages of inducing Pierce to surrender his rights of appeal on liability and exploited the 

"final" decision to obtain payment. 

Rules of Practice cited by Pierce were not the only notice informing the Division it had to 

act further before the disgorgement amount became final. The hearing officer's order admitting 

the new evidence and her decision also put the Division on notice that the Commission needed to 

act on the pending $7.5 million claim before the disgorgement order became final. Wells Decl. 

Exs. 13 and 14. The Division "chose to pursue a one-track strategy"40 and allowed the $2.1 

40 Aboudaram v. De Groote, 2006 U.S. Dist Lexis 2616 (D.D.C. May 4, 2006) ("The District Court's order refused 
to allow [plaintiff] to amend after [it] had rested its case at trial. [Plaintiff] chose to pursue a one-track strategy and 
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million disgorgement award to become final. The Division's election not to proceed with the 

claim before final judgment was a knowing waiver abandoning the claim. 

VIII. THE DECISION ERRONEOUSLY ORDERED DISGORGEMENT FROM 
PIERCE 

The Decision erred by ordering disgorgement of Lexington trading profits of Newport 

and Jenirob from Pierce without any evidence in the record that Pierce actually received those 

profits. Neither the appearance of Pierce's name on foreign bank records of Newport or Jenirob 

nor his managerial position at Newport establishes his personal receipt of the trading proceeds. 

The Division's evidence showed that Newport and Jenirob actually received the $7.25 

million in Lexington profits, not Pierce. Wells Decl. Ex. 14, at p. 20 ("The Division requests 

disgorgement of $9,601,347. The actual profits Pierce obtained ... amount to $2,043,362.33) 

(emphasis added); Decision at pp. 6-7. None of the Hypo Bank foreign trading records relied 

upon by the Division show that either of these companies paid any portion of their sale proceeds 

to Pierce. Id. Moreover, Pierce produced his own Hypo Bank records reflecting Lexington 

trading profits, and these revealed no proceeds of Lexington trading by Newport or Jenirob. 

Wells Decl. Ex. 14, at pp. 13, 20; Decision at p. 6. These were the very records used to support 

the final disgorgement award of $2.1 million. !d. 

Disgorgement is a remedial remedy, limited to actual profits obtained by wrongdoing. 

SEC v. Blatt, 583 F.2d 1325, 1335-36 (5th Cir. 1978) (finding error where disgorgement costs 

were taxed in excess of actual fees realized by each individual defendant); Hately v. SEC, 8 F.3d 

653, 655-56 (9th Cir. 1993) (disgorgement of all commissions was "umeasonable and excessive" 

because petitioners retained only ten percent of the commissions). "[Disgorgement] may not be 

did not assert its Alternative Theories in a timely manner. As a result, [plaintiff] is barred by res judicata from now 
using the Alternative Theories to recover the same debt"). 
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used punitively." SEC v. First City Fin. Corp., 890 F.2d 1215, 1231 (D.C. Cir. 1989), citing to 

Blatt, 583 F.2d at 1335; SEC v. Manor Nursing Ctrs., Inc., 458 F.2d 1082, 1104 (2nd Cir. 1972). 

See also SEC v. M&A West, Inc., 538 F.3d 1043, 1054 (9th Cir. 2008) (upholding disgorgement 

against individual in the amount of "cash payments he obtained and his profits from his stock 

sales" only) (emphasis added).41 

An exception to this rule has been applied in cases involving insider trading and other 

antifraud violations, particularly when in the absence of vicarious (joint and several) liability for 

disgorgement, wrongdoers would escape liability altogether. See, e.g., SEC v. Clark III, 915 

F.2d 439, 454 (9th Cir. 1990) ("It is well settled that a tipper can be required to disgorge his 

tippees' profits ... whether or not the tippees themselves have been found liable ... [which] is a 

necessary deterrent to evasion of Rule 10b-5 liability ... "); SEC v. Ward, 151 F.3d 42, 49 (2nd 

Cir. 1998) (same); SEC v. First City Fin. Corp., 688 F. Supp. 705, (D.D.C. 1988) ("defendants 

were effectively trading on insider information."). 

Even when addressing antifraud violations, courts have been reluctant to impose as harsh 

a remedy as disgorgement in the absence of personal profit. See, e.g., VanCook v. SEC, 2011 

U.S. App. LEXIS *16355 (2nd Cir., Aug. 8, 2011) (amount of disgorgement tied to individual's 

yearly compensation increases, not total profits to other parties); SEC v. First Pacific Bankcorp., 

142 F.3d 1186, 1192 (9th Cir. 1998) (further justifying disgorgement because defendant received 

"substantial personal benefit," including but not limited to "excessive compensation, which 

41 M&A West is particularly instructive because, as with Pierce, the "claims against Medley [were] limited to selling 
securities when no registration statement had been filed and [the defendant Medley] was acting as an unregistered 
broker," as expressly distinguished from "other defendants ... [who were] charged in the complaint[] with stock 
manipulation and accounting fraud." SEC. v. M & A West, Inc., 2005 WL 1514101, *2 (N.D. Cal. June 20, 2005). 
Because Medley had only committed registration violations, as opposed to antifraud violations, the district court 
awarded disgorgement of Medley's personal profits only, and did not hold him jointly and severally liable for the 
illegal profits of others charged along with him. This award was upheld by the Ninth Circuit as "properly 
calculated." M&A West, 538 F.3d at 1054. 
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amounted to two or three times what a CEO of a comparable, well-managed institution would 

receive."); SEC v. Texas Gulf Sulphur Co., 446 F.2d 1301, 1308 (2nd Cir. 1971) (recognized the 

additional "hardship" inherent in the imposition of vicarious liability on tippers for tippee 

profits). Here, none of the factors are present that would support holding Pierce jointly and 

severally liable for the profits of Newport and Jenirob. 

The Division submitted no evidence that Pierce shared in any of Newport's or Jenirob's 

trading profits. Nor have any antifraud violations even been alleged, much less established. All 

of Pierce's personal profits from the unregistered sales of Lexington stock have already been 

disgorged. To disgorge more would impose an unjustified penalty against Pierce and exceed the 

power of the Commission. See Blatt, 583 F.2d at 1335-36; Hately, 8 F.3d at 655-56. 

IX. CONCLUSION 

The Decision ignored or misconstrued undisputed facts that require the rulings on each of 

Pierce's affirmative defenses be reversed. The Decision's summary disposition improperly 

ordered Pierce to disgorge money there was no evidence he ever received, improperly rejected 

his primary defense of res judicata by ruling that he somehow concealed evidence that was in 

fact admitted, and improperly rejected his defenses further by ignoring the Commission's own 

rules and violating Pierce's due process rights. 

The Commission should rule that res judicata bars this second case against Pierce 

altogether, along with all other potential proceedings against him involving trading in Lexington 

stock and disgorgement of any additional portion of the $13 million in proceeds allegedly 

received by "Pierce and his associates." The Commission should expressly rule that the 

exception to res judicata for fraudulent concealment does not apply and all further relief against 

Pierce is also barred by his other defenses -- equitable and judicial estoppel, and waiver. 
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The Commission should also rule that there has been insufficient evidence of Pierce's 

receipt of personal Lexington trading profits beyond those already disgorged to support 

disgorging the additional $7.25 million from Pierce sought by the Division. 

The Commission should rule that Pierce is entitled to his attorney fees and other expenses 

incurred in the defense of the instant case, pursuant to 5 U.S.C. § 504(a) (the Equal Access to 

Justice Act), 17 CFR § 201.31 and In the matter of Russo Securities, Inc., Exchange Act Release 

No. 42121 (Nov. 10, 1999). 
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I, Christopher B. Wells, declare as foHows: 

1. I am one of the attorneys for respondent G. Brent Pierce ("Pierce") in the above­

entitled administrative proceeding. I previously represented Mr. Pierce in an earlier 

administrative proceeding entitled In the Matter of Lexington Resources, Inc., Grant Atkins, and 

Gordon Brent Pierce, Admin. Proc. File No. 3-13109 (the "First Proceeding"). I have personal 

knowledge of the facts stated in this declaration, and I could and would testify competently to 

those facts if called as a witness. 

2. Attached as Exhibit 1 hereto is a true and correct copy of the Commission's order 

dated May 4, 2006, directing private investigation into trading in the stock of Lexington 

Resources, Inc. ("Lexington"), In re Matter of Lexington Resources, Inc., File No. SF-02989. 

3. Attached as Exhibit 2 hereto is a true and correct copy of the Commission's order 

dated July 31, 2008, instituting proceedings in the First Proceeding. 

4. Attached as Exhibit 3 hereto is a true and correct copy of the Division's Pre-

Hearing Brief dated December 5, 2008 in the First Proceeding. 

5. Attached as Exhibit 4 hereto is a true and correct copy of excerpts from the 

transcript of proceedings in the hearing held on February 2-4, 2009 in the First Proceeding. 

6. Attached as Exhibit 5 hereto is a true and correct copy of the Division's Exhibit 

15 received in evidence at the hearing in the First Proceeding. 

7. Attached as Exhibit 6 hereto is a true and correct copy of the Division's Exhibit 

51 received in evidence at the hearing in the First Proceeding. 

8. Attached as Exhibit 7 hereto is a true and correct copy of the Division's Exhibit 

43 received in evidence at the hearing in the First Proceeding. 

9. Attached as Exhibit 8 hereto is a true and correct copy of the Division's Exhibit 
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33 received in evidence at the hearing in the First Proceeding. 

10. Attached as Exhibit 9 hereto is a true and correct copy of excerpts from the 

Division's Exhibit 70 received in evidence at the hearing in the First Proceeding. 

11. Attached as Exhibit 10 hereto is a true and correct copy of the Division's motion 

for admission of new evidence dated March 18, 2009 in the First Proceeding. 

12. Attached as Exhibit ll hereto is a true and correct copy of the Division's 

proposed findings of fact and conclusions of law dated March 20, 2009 in the First Proceeding. 

13. Attached as Exhibit 12 hereto is a true and correct copy of the Division's post-

hearing brief dated March 20, 2009 in the First Proceeding. 

14. Attached as Exhibit 13 hereto is a true and correct copy of an order dated April 7, 

2009 issued by the Hearing Officer in the First Proceeding. 

15. Attached as Exhibit 14 hereto is a true and correct copy of the Initial Decision 

dated June 5, 2009 issued by the Hearing Officer in the First Proceeding. 

16. Attached as Exhibit 15 is a true and correct copy of the Commission's notice that 

the Initial Decision had become fmal, dated July 8, 2009 in the First Proceeding. 

17. Attached as Exhibit 16 hereto is a true and correct copy of the declaration of 

Brent Pierce in support of his motion for TRO, preliminary injunction and stay filed on July 9, 

2010 in the matter entitled Pierce v. SEC, No. CV-10-3026 in the United States District Court for 

the Northern District of California (the "Injunction Action"). 

18. Attached as Exhibit 17 hereto is a true and correct copy of a letter to me from 

Division attorney Tracy Davis dated January 12,2010 and advising me that the Division 

intended to recommend that the Commission institute new administrative proceedings against 

Pierce, Newport Capital Corp. and Jenirob Company, Ltd. 
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19. Attached as Exhibit 18 hereto is a true and correct copy of the Wells Submission 

(without exhibits) submitted to the Commission by Pierce on February 11, 2010. 

20. Attached as Exhibit 19 hereto is a true and correct copy of the Commission's 

order dated June 8, 2010, instituting proceedings in this matter, In the Matter of Gordon Brent 

Pierce, Newport Capital Corp., and Jenirob Company, Ltd., Admin. Proc. File No. 3-13927. 

21. Attached as Exhibit 20 hereto is a true and correct copy of the Commission's 

application for an order enforcing administrative disgorgement order against Pierce, filed on 

June 8, 2010 in SEC v. Pierce, No. CV-10-80129-MISC in the United States District Court for 

the Northern District of California (the "Enforcement Action"}. 

22. Attached as Exhibit 21 hereto is a true and correct copy of the Complaint filed on 

July 9, 2010 in the Injunction Action. 

23. Attached as Exhibit 22 hereto is a true and correct copy of an excerpt from the 

transcript of the hearing held on August 13, 2010 in the Injunction Action. 

24. Attached as Exhibit 23 hereto is a true and correct copy of the order filed on 

September 2, 2010 in the Injunction Action, denying Pierce's motion for preliminary injunction, 

dismissing the Injunction Action, and granting the Commission's application for enforcement of 

disgorgement order. 

25. Attached as Exhibit 24 hereto is a true and correct copy of email correspondence 

between counsel for Pierce and the Division, confirming that Pierce on January 31, 2011 

completed the payments required by the disgorgement order in the Enforcement Action. 

26. Attached as Exhlbit 25 hereto is a true and correct copy of a notice that the 

Division has made its investigative files available for inspection and copying, dated August 11, 

2008 in connection with the First Proceeding. 
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27. Attached as Exhibit 26 hereto is a true and correct copy of a notice that the 

Division has made its investigative files available for inspection and copying, dated June 24, 

2010, in connection with the Second Proceeding. 

28. I have reviewed Exhibit 25 and Exhibit 26. To the best of my knowledge, the 

Division has not made available for inspection and copying in the Second Proceeding any 

investigative files that were not made available for review in the First Proceeding (including files 

that were first made available between the conclusion of the February 2009 hearing and the 

issuance ofthe Hearing Officer's Initial Decision (Exhibit 14). 

29. Attached as Exhibit 27 hereto is a true and correct copy of Pierce's motion for a 

more definite statement, dated August 20, 2008 in the First Proceeding. 

30. Attached as Exhibit 28 hereto is a true and correct copy of the Division's response 

to Pierce's motion for a more definite statement, dated September 17, 2008 in the First 

Proceeding. 

I declare under penalty ofpe:tjury that the foregoing is true and correct and that this 
.Jl-

declaration was executed at Seattle, Washington on Marcht1, 2011. 

~t:Jd!f2_ 
Christopher B. Wells 
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UNITED STATES OF AMElUCA · 
Beforethe . 

SECURITIES AND EXCHANGE COMMISSION 

lu 'the Matter of· 

·Lex:lngtou Resources, IDe. 

FOe No. SF..f2989. 

May4,2006 

I. 

ORDE:Q. DIRECTING PRIVATE 
INVESTIGATION AND DESIGNATING 
OFFICERS TO TAKE TESTIMONY 

The Commission•s public official files disclose that: 

· Lexington Resources, Inc:·("Lexhtgton'') is a Nevada coxponrtion headquartered in Las 
Vegas. Lexington's comm~ stock is registered ~th the CODJIDission pursuant to S«tion 12(8) 

·of tho Securities Exchange Act of 1934 {''Exchange Act'') and is quoted on the over-tho-<:OUilter 
bulletin board under the symbol LXRS. Lexington files periodic reports, including Fonns 1 O­
K$B and 10-QSB, with the Commission pursuant to Section 13(a) of the Exchange Act and 
~lated rules thereunder. 

n. 
· · Members of the staff have reported infonnation to the Commi~on that tends to show 

that from at least November 2003 until the present: 

A. vFinatwe Investments, :Jnc .. ("vFinancej is a broker-deala registered with the· 
Commission and is headquartered in Boca Raton. Florida. 

B .. Jnpossiblc violation of Sections S(a) and S(c) of the Sccnrities Ac~ of 1933 
{''Securities Act''), Lexington, vFmance, and each oftheirofficcrs, directors, 
employees, partners. subsidiaries, and/or affiliates, and other persons or entities, 
directly or indirectly, may have been or may be offering to sell, selling, and 
·delivering after sale to the public, or may have been or may be offering to sell or to 
buy througb tho medimn of any prospectus or otherwise, certain securities, including, 

· but not limited to Lexington common stock, as to which no registration statement was 
or is in effect or on file with the Commission, and for which no exemption was or is 
available. · 

C. In possible violation of Section 1 O(b) of the Exchange Act and Rule 1 Ob-5 
· thereunder, Lexington, vFinance, and each of their officers, directors. employees, 

partners, subsidiaries, and/or affiliates, and other p~ons or entities, directly or 

D J;:::,/''5''· \ .. "' T 
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indiJectly, in coimection with the purclu)sc '?I sale of securities, may have hee!i or 
may be employing devices, 8chemes. or artifices to defraud, by means of untrue 
statements of material fact or omitting to state material facts necessary in o:rder to 
Jl18.ke the statements made, in the light of the cireumstan(;CS under which they were or 
axe made, not misleading, or engaging in acts. practiCes or COW'SeS ofbusil).ess .which 
oper:ated. operate, or would operate as a fraud or deceit upon any person. In 
connection with these activities, such persons or entities. directly or indirectly, may· 
have been or may be, a,mong other things, making false statements of material fiwt or 
faDing to disclose material facts conceming. BJ)lOngother things. Lexington's 
operations and the marlmt f~r Le.xfugton common stock. 

· D. In possible violation of Section 17(b) oftbc Securities Act, consultants, partners, 
and/or ~ates of Lexington, and/or others, may have published. given publicity to, 
or circul~ or may be publishing, ~ving publicity to, or circulating. any notice,. 
ciroular, advertisement, newspaper, article, letter, investment service, ~r 
comnmnication which. though not pmpo:rting to offec l.eXiitgton• s seCuri.ti«=J for s8Ie, 
descn"bes ~ security for a consideration received or to be received. directly or 
iJ:ldiiectly, froni Lexington, without fully djselosing tho receipt of such consideration 
and the amounfthereof. 

· E. In possible violation ofSection 17(a) oftheExchangeActandRule 17il-4 thereunder, 
vFmance •. its officcm, directors, ~loyees. partners,. SUbsidiaries, and/or affiliates, 
and/or other aSsociated persons or entities may have been or may be failing to make, 
keep, and preserve books and records as prescribed by the Coinmission. 

. F. vFinance, its officers, directors, employees, partners, subsidiaries, and/or affiliates, 
and/or other pernons or entities may have been. or·m·a.Y bo failing reasonably to 
supervise, with a view to preventing violations of¢e above-referenced provisions of 
the federal securities statutes, rulrs, and regUlations. another person who committed 
such a violation and' who was subJect to their supervision, within the meaning of 
Section 15(b){4)(E) of the Exchange Act. ·. 

G. In possible violation of Section 15{c)(l){A) oflhe Exchange· Act, vFinance, its 
office:IS, directors, employees, partners, subsidiaries, and/or affiliates, and/or other 
persons or entities, while acting as brok~ or deal~ may have been or may be · 
effceting any fransaotion in, or inducing or attempting to induce, the purchaBe or sale 
·9f any security (other than commercial paper, bankers' acceptances, or commC%Cial . 
bil,ls) otherwise than on a national securities exchange of which such broker or dealer 
is a member by means of manipulative. deceptive, or other fraudulent devices or 
contrivances. inclqcling: acts, practices, or courses of business which operated, 
operate, or would operate, or may be operating as a fraud or deceit upon any person; 
or any untrue statemc.mt of a material filet and any omission to state a material fact 
necessary in order to make the statements made, in Hgbt of the ciroum,stances un~er 
which they are made, not misleadin.g. As a part of i.hese activities, such persons or 
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entities. directly or indirectly, may have been or may be, atnong other tbin.Ss, making 
false statements ofmatCrial filet or failing to di~lose material facts concerning, 
among other thi:rl,gB. the marfcet for Lexington coUliiKlll stock and the risk of 
investment in Lexingtmutock. 

H. In possible violation of Section 13(d) of the Exchange Act and Rules 13d-l andl3d-2 
thereunder, certain pcrions· and! or entities wbo were or are directly or indirec:tly the 
bene1icial oWner of more than five pcreent ·of Lexington common stock may have · 
failed to file With the Commission all information required by S~ 13D and 
130 imd any amendment thereto. 

L In pos&"ble violation of Section i6{a) of the Exchange Act and Rule 16a-3 thereunder, 
certain pemons and/or entities who were br arc directly or indirectly the beneficial .. 
owner ofmoro than 10 pc:rcent of Lexington common~ -or. who were or are 
directors or officers ofl.ixington, may have failed to fUe with the Commi~on initial 
statemmts of beneficial ownership of equity BCCUiities on FOQn 3, statements of 
changes in beneficial ownership on Fonn 4, and/or ammal statements on Fonn 5. 

J. While engaged in the above-described activities, such persOns and/or entities, directly 
OJ; indirectly, maybave been making use of any mean! Or instrumentality of interstate 
commei'Cej or cf any means or instruments of liansportation or communication in 
inters(ate cotnme~X:e, or of'thcJnail~ or 'of any facility of any national securities 
exchange. · 

m. 
The Co:mnDasion, having considCfe!i the staff's report and deeming Such acts and 

. practices. if true, to be possible violations of Sections· S(a), 5( c), and 17(b) of the Secu:rit!es Act; 
S~ons lO(b), 13(d), 15(c), 16(a), and 17.(a) oftbeExcltangeAct; arid Rules lOb-S, 13d-l, 13d-
2, 16.a-3, and 17 a-4 thereunder; and to be a posst"ble failure to supervise pursuant to Section 
1 S(b )( 4)(E) of the Exchange Act; finds it necessaiy and appropriate and hereby: . . . 

ORDERS, pUISUant to the provisions of Section 20(a) of tho Securities Act and Section 
2l(a)'ofthe Exchange Act, that a private investigation be made to determine .whether any 
persons or entities have engaged fu, or are about to engage in. any of tho reported actB or 
practices or any acts or practices of similar purport or ob~t; and 

FURTHER ORDERS, pursuant to the provisions of Section 19(c) oftbe Securities Act 
· and Section 21(b) of the Exchange Act, that· for purposes of such investigation, Helane L. 

Morrison. Maro J. Fagel, Judith L. Anderson, lames A. Howell, Susan F. LaMarca. Robert L. 
Mitchell, Jobn S. Yun. MichaelS. Dicke, Jina Choi, Tracy L. Davis, RobertS. I.each, Patrie~ T. 
Murphy, Sheila E. O'Callaghan, Cary S. Robnett, Roilald C. Baer, Steven D. Buchholz, Sahil W. 
Desai, Robert J. Duma.tn. Thomas 1. Bmc, Uoyd A. Farnham, Matk P. Fickes, Susan 
Fleischmann, Michael Fortunato, Cal G. Gonzales, Kevin M. Gross, Victor W. Hong, Brian A. 
Hucbro, Adrienne F. Miller, Jeremy Pendrey, Elena Ro, William Salzmann, Carolyn A. Samiere, . . 
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'· ··. 

· Jennifer L. Seafe. Erin Schneider, KBshya K. Shei,l{ristin A. Snyder, Robert L. T~ X. 
~s Vascwez, and each of1hem. are hereby designated as oflicen of the Commission and are 
empowered to a4mlnister oaths and ~ons, subpoena Witnesses, compel their attendance, 
take evidence, and require the prodlu;tion of any boob, papc:n~. COlnlSpOildcnce memoranda,. or 
other records deemed relevant or material to the inquiJy, and to perfoon all.othe.r duties in 
connection therewith as prescn"bed by law. · · 

. By the Commission. 

4 

Nancy M. Monis 
Secretary 
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UNITED STATES OF AMERICA 
Before the 

SECURITIES AND EXCHANGE COMMISSION 
July 31,2008 

ADMINISTRATIVE PROCEEDING 
File No. 3-13109 

In the Matter of 

Lexington Resources, Inc., 
Grant Atkins, and 
Gordon Brent Pierce, 

Respondents. 

I. 

ORDER INSTITUTING CEASE-AND-DESIST 
PROCEEDINGS PURSUANT TO SECTION 
8A OF THE SECURITIES ACT OF 1933 AND 
SECTION 21C OF THE SECURITIES 
EXCHANGE ACT OF 1934 

The Securities and Exchange Commission ("Commission") deems it appropriate that cease­
and-desist proceedings be, and hereby are, instituted pursuant to Section 8A of the Securities Act 
of 1933 ("Securities Act") and Section 21 C of the Securities Exchange Act of I 934 ("Exchange 
Act") against Lexington Resources, Inc. ("Lexington"), Grant Atkins ("Atkins") and Gordon Brent 
Pierce ("Pierce") (collectively "Respondents"). 

II. 

After an investigation, the Division of Enforcement alleges that: 

Nature of the Proceeding 

I. This matter involves the unregistered distribution of stock in a Las Vegas 
microcap company, allowing a Canadian stock promoter to reap millions of dollars in unlawful 
profits without disclosing to investors information mandated by the federal securities laws. 
Between 2003 and 2006, Lexington Resources, Inc., a purported oil and gas company, and its 
CEO and Chairman Grant Atkins, issued nearly five million shares of Lexington common stock 
to promoter Gordon Brent Pierce and his associates. Pierce and his associates then spearheaded 
a massive promotional campaign, including email spam and mass mailings. As Lexington's 
stock price skyrocketed to $7.50 per share, Pierce and his associates resold their stock to public 
investors through an account at an offshore bank, netting millions of dollars in profits; 
Lexington's operating subsidiary subsequently filed for bankruptcy and its stock now trades 
below $0.02 per share. 
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2. Lexington's issuance of stock to Pierce was supposedly covered by Form S-8 
registration statements, a short form registration statement that allows companies to register 
offerings made to employees, including consultants, using an abbreviated disclosure format. 
Form S-8 is to be used by issuers to register the issuance of shares to consultants who perform 
bona fide services for the issuer and are issued by the company for compensatory or incentive 
purposes. However, Form S-8 expressly prohibits the registration of the issuance of stock as 
compensation for stock promotion or capital raising services. Pierce provided both of these 
services to Lexington, and thus the registration of these issuances of shares purportedly pursuant 
to Form S-8 was invalid. As a result, both Lexington's sales to Pierce, and Pierce's sales to the 
public, were in violation ofthe registration provisions of the federal securities laws. 

Respondents 

3. Lexington is a Nevada corporation formed in November 2003 pursuant to a 
reverse merger between Intergold Corp. ("Intergold"), a public shell company, and Lexington 
Oil and Gas LLC, a private company owned by an offshore entity. In connection with the 
reverse merger, Intergold changed its name to Lexington Resources, Inc. and Lexington Oil and 
Gas became a wholly-owned subsidiary ofLexington Resources, Inc. Lexington's common 
stock is registered with the Commission pursuant to Section 12(g) of the Exchange Act and 
quoted on the pink sheets under the symbol "LXRS." On March 4, 2008, Lexington's primary 
operating subsidiary, Lexington Oil and Gas, filed for Chapter 11 bankruptcy. The petition was 
converted to a Chapter 7 liquidation on April 22, 2008. Lexington's only other operating 
subsidiary filed for Chapter 7 liquidation on June 11, 2008. 

4. Grant Atkins has been CEO and Chairman of Lexington since its inception in 
November 2003 and was CEO and Chairman of Lexington's predecessor, Intergold. Atkins, 48, 
is a Canadian citizen residing in Vancouver, British Columbia. 

5. Gordon Brent Pierce has acted as a "consultant" to Lexington and other issuers in 
the U.S. and Europe through various consulting companies that he controls. Pierce, 51, is a 
Canadian citizen residing in Vancouver, British Columbia and the Cayman Islands. 

Facts 

Lexington and Atkins Issued Millions of Shares to Pierce Using Form S-8 

6. On November 19, 2003, Atkins and Pierce formed Lexington through a reverse 
merger between Intergold (at that point a non-operational shell company) and Lexington Oil and 
Gas, a new private company owned by an offshore entity set up by Pierce. Atkins became the 
sole officer and director of Lexington, a purported natural gas and oil exploration company. 

7. Within days of the reverse merger, Atkins caused Lexington to file a registration 
statement on Form S-8 and immediately began issuing stock to Pierce and several of Pierce's 
longtime business associates. Between November 2003 and March 2006, Atkins caused 
Lexington to issue more than 5 million shares to Pierce and his associates purportedly registered 
on Form S-8. Pierce told Atkins who should receive the shares and how many. 
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8. Fonn S-8 is an abbreviated fonn of registration statement that may be used to 
register an issuance of shares to employees and certain types of consultants; Form S-8 does not 
provide the extensive disclosures or Commission review required for a registration statement 
used for a public offering of securities. A company can issue S-8 shares to consultants only if 
they provide bona fide services to the registrant and such services are not in connection with the 
offer or sale of securities in a capital-raising transaction, and do not directly or indirectly 
promote or maintain a market for the registrant's securities. 

9. Contrary to the express requirements ofFonn S-8, Pierce served as both a stock 
promoter and capital-raiser for Lexington. During the entire period from late 2003 to 2006, 
Pierce personally met with individual and institutional investors to solicit investments in 
Lexington and directed an investor relations effort that included speaking with and distributing 
promotional kits to thousands of potential investors. Pierce used some of his S-8 stock to 
compensate others who helped with this effort. Pierce also coordinated an extensive promotional 
campaign for Lexington through spam emails, newsletters, and advertisements on investing 
websites. All of these services promoted or maintained a market for Lexington stock and 
therefore could not be compensated with securities registered pursuant to Fonn S-8. 

10. Pierce's stock promotion campaign was successful. From February to June 2004, 
Lexington's stock price increased from $3.00 to $7.50 per share, with average trading volume 
increasing from 1,000 to about 100,000 shares per day. (The price subsequently collapsed, and 
the stock currently trades at under $0.02 per share.) 

11. Pierce also engaged in extensive capital-raising activities on behalf of Lexington, 
contrary to the plain tenns ofFonn S-8. Pierce raised all of the capital for Lexington's first year 
of drilling operations by finding investors to provide loans to Lexington. He transferred some of 
his S-8 shares to these investors. Pierce also raised capital for Lexington by selling most of his 
S-8 shares through an offshore company that he operated, and funneling money back to 
Lexington and Atkins. 

12. Lexington and Atkins also issued shares under Fonn S-8 to indirectly raise capital 
and exhibited control over the resale of shares by arranging to have individuals who received S-8 
shares pay off Lexington's pre-existing debts. 

13. Lexington's purported registration of stock issuances to Pierce on Form S-8 was 
invalid because Pierce was performing services expressly disallowed for Fonn S-8 registrations. 
By failing to register the issuance of shares to Pierce and his associates, Lexington failed to make 
all of the disclosures to the public for the registration of the issuances of shares for capital-raising 
transactions as required by law. 

Pierce Engaged in a Further Illegal Distribution of Lexington Stock 

14. After receiving the shares from Lexington, Pierce engaged in a further illegal 
distribution of his own. Pierce acted as an underwriter because he acquired the shares with a 
view to distribution. Almost immediately after receiving the shares, Pierce transferred or sold 
them through his offshore company. 
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15. Pierce and his associates deposited about 3 million Lexington shares in accounts 
at an offshore bank. Between February and July 2004, about 2.5 million Lexington shares were 
sold to the public through an omnibus brokerage account in the United States in the name of the 
offshore bank, generating sales proceeds of over $13 million. 

16. Pierce personally sold at least $2.7 million in Lexington stock through the 
offshore bank in June 2004 alone. Pierce's sales were not registered with the Commission. 

Pierce Failed to File Reports Disclosing His Stock Ownership 

17. During most ofthe period from November 2003 to May 2004, Pierce owned or 
controlled between 10 and 60 percent of Lexington's outstanding stock. Pierce did not file the 
required Schedule l3D until July 25, 2006, however. 

18. In the belatedly-filed Schedule 13D, Pierce inaccurately stated that he owned or 
controlled between 5 and 10 percent of Lexington's outstanding stock during late 2003, early 
2004, and early 2006. In reality, Pierce owned or controlled more than 10 percent of 
Lexington's stock during most of the period from November 2003 to May 2004. 

19. Although Pierce regularly traded Lexington stock in the open market for entities 
he controlled during 2004, Pierce never reported his ownership or changes in ownership on 
Forms 3, 4 or 5. 

Violations 

20. As a result of the conduct described above, Respondents Lexington, Atkins, and 
Pierce violated Sections 5(a) and 5(c) of the Securities Act, which, among other things, unless a 
registration statement is on file or in effect as to a security, prohibit any person, directly or 
indirectly, from: (i) making use of any means or instruments of transportation or communication 
in interstate commerce or of the mails to sell such security through the use or medium of any 
prospectus or otherwise; (ii) carrying or causing to be carried through the mails or in interstate 
commerce, by any means or instruments of transportation, any such security for the purpose of 
sale or for delivery after sale; or (iii) making use of any means or instruments of transportation or 
communication in interstate commerce or of the mails to offer to sell or offer to buy through the 
use or medium of any prospectus or otherwise any security, unless a registration statement has 
been filed as to such security. 

21. Also as a result of the conduct described above, Respondent Pierce violated 
Sections 13(d) and 16(a) ofthe Exchange Act, and Rules 13d-l, 13d-2, and I6a-3 thereunder, 
which require: (i) any beneficial owner of more than five percent of any class of equity security 
registered under Section 12 to file a statement with the Commission within 10 days containing 
the information required in Schedule 13D and promptly to file an amendment to Schedule 13D if 
any material change in beneficial ownership occurs, and (ii) any beneficial owner of more than 
ten percent of a class of equity security registered under Section 12 to file an initial statement of 
ownership on Form 3 within 10 days, statements of changes in ownership on Form 4 within two 
business days, and annual statements of ownership on Form 5 within 45 days of year-end. 
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III. 

In view of the allegations made by the Division of Enforcement, the Commission deems it 
necessary and appropriate that cease-and-desist proceedings be instituted to determine: 

A. Whether the allegations set forth in Section II are true and, in connection therewith, 
to afford Respondents an opportunity to establish any defenses to such allegations; 

B. Whether, pursuant to Section 8A of the Securities Act, all Respondents should be 
ordered to cease and desist from committing or causing violations of and any future violations of 
Sections S(a) and 5(c) ofthe Securities Act; 

C. Whether, pursuant to Section 21C of the Exchange Act, Respondent Pierce should 
be ordered to cease and desist from committing or causing violations of and any future violations of 
Sections 13(d) and 16(a) of the Exchange Act, and Rules 13d-l, 13d-2, and 16a-3 thereunder; and 

D. Whether Respondent Pierce should be ordered to pay disgorgement pursuant to 
Section 8A( e) of the Securities Act and Section 21 C( e) of the Exchange Act. 

IV. 

IT IS ORDERED that a public hearing for the purpose of taking evidence on the questions 
set forth in Section III hereof shall be convened not earlier than 30 days and not later than 60 days 
from service of this Order at a time and place to be fixed, and before an Administrative Law Judge 
to be designated by further order as provided by Rule 110 of the Commission's Rules of Practice, 
17 C.F.R. § 201.110. 

IT IS FURTHER ORDERED that Respondents shall file an Answer to the allegations 
contained in this Order within twenty (20) days after service of this Order, as provided by Rule 220 
ofthe Commission's Rules of Practice, 17 C.F.R. § 201.220. 

If Respondents fail to file the directed answer, or fail to appear at a hearing after being duly 
notified, the Respondents may be deemed in default and the proceedings may be determined against 
them upon consideration of this Order, the allegations of which may be deemed to be true as 
provided by Rules 155(a), 220(f), 221(f) and 310 ofthe Commission's Rules of Practice, 17 C.F.R. 
§§ 201.155(a), 201.220(f), 201.22l(f) and 201.310. 

This Order shall be served forthwith upon Respondents personally or by certified mail. 

IT IS FURTHER ORDERED that the Administrative Law Judge shall issue an initial 
decision no later than 300 days from the date of service of this Order, pursuant to Rule 360(a)(2) of 
the Commission's Rules of Practice. 

In the absence of an appropriate waiver, no officer or employee of the Commission engaged 
in the performance of investigative or prosecuting functions in this or any factually related 
proceeding will be permitted to participate or advise in the decision of this matter, except as witness 
or counsel in proceedings held pursuant to notice. Since this proceeding is not "rule making" within 
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the meaning of Section 551 of the Administrative Procedure Act, it is not deemed subject to the 
provisions of Section 553 delaying the effective date of any final Commission action. 

By the Commission. 

6 

Florence E. Harmon 
Acting Secretary 
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INTRODUCTION 

This proceeding involves the acquisition and sale by respondent Gordon Brent Pierce 

(''Pierce" or ''Respondent'') of millions of shares of Lexington Resources, Inc. (''Lexington; 

common stock without registering his sale of those shares, as required by Section 5 of the Securities 

Act of 1933 ("Securities Act''), and without disclosing his beneficial ownership of those shares, as 

required by Sections 13(d) and 16(a) of the Securities Exchange Act of1934 ("Exchange Act''). In 

the Motion for Summary Disposition being filed today, the Division of Enforcement ("Division; 

demonstrates that Pierce's liability for violating Section 5 of the Securities Act and Sections 13(d) 

and 16(a) of the Exchange Act is undisputed. The Division's Motion requests an administrative 

order that Pierce (i) pay $2.1 million in disgorgement (plus prejudgment interest) based upon his 

illegal sale of Lexington common stock during June 2004 and (ii) cease and desist from violating 

Section 5 of the Securities Act and Sections 13(d) and 16(a) of the Exchange Act If the Division's 

Motion is granted in full, then the February 2009 administrative bearing will become moot. 

However, if some portion of the Motion is denied, the Division will use the administrative 

hearing to prove whatever liabilityorremedies issues remain. As part of that proof, the Division wi11 

establish that the misconduct described in the Motion for Summary Disposition- i.e., Pierce's illegal 

sales in June 2004 of300,000 post-split Lexington shares- was part of a larger. on-going scheme 

to acquire and sell Lexington shares without the necessary registration and disclosure. Because 

Pierce failed to register his stock sales and disclose his ownership interests, the investors who paid 

millions of dollars to purchase Lexington shares were denied important infonnation. Those investors 

did not get a prospectus disclosing information about Pierce and Lexington. They also did not get 

timely information about his Lexington transactions so that they could evaluate whether his 

Lexington stock sales reflected an insider's negative assessment about Lexington's prospects. 

During the time period when they were not receiving such disclosures from Pierce, many 

investors bought Lexington shares in June 2004 while the stock price was at its all-time high of more 

than $7.00 per share. And then investors saw Lexington's share price collapse. Now Lexington's 

stock is essentially worthless. Meanwhile, Pierce and his companies and his cronies reaped millions 
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of dollars in stock sale proceeds. 

Pierce received Lexington common stock under Fonn S-8 Registration Statements dated 

November 21, 2003, June 8, 2004, February 27, 2006 and March 13,2006 (the ''Form S-8s'') that 

only purported to cover Lexington's offer and sale of its shares to its employees or consultants under 

a stock option plan. Each of those Form S-8s did not register any Lexington shares for resale by 

anyone else - such as Pierce - and required the stock recipients to represent that the shares they 

received would not be sold or distributed by them in violation of the securities laws. E.g., November 

2003 Form S-8 at 2, 19. Additionally, each of the option exercise agreements that Pierce signed to 

obtain shares from Lexington contained Pierce's representation that he was obtaining the Lexington 

shares for ''investment purposes" only. E.g., Option Exercise Agreement dated November 24, 2003 

at 1. The Form S-Ss and option exercise agreements therefore put Pierce on clear notice that he was 

receiving the Lexington shares to hold as investments, and not for selling or transferring to others. 

Despite being.on notice that he must hold the Lexington shares as investments, Pierce promptly sold 

the shares to investors. 

As described in the Motion for Swmnary Disposition, Pierce retained for himself I 00,000 

pre-split shares (300,000 post-split shares) of Lexington common stock that he received under the 

November 2003 Form S-8. Only seven months later in June 2004, Pierce sold those 300,000 post­

split shares (along with 100,000 other post-split shares) through an account at Hypo Alpe-Adria 

Bank of Liechtenstein ( .. Hypo Bank") for $2.7 million. Hypo Bank sold Lexington shares through 

the Over The Counter Bulletin Board ("OTCBB'') using vFinance Investments, Inc. ("vFinance''). 

Pierce's sale of those 300,000 post-split shares through Hypo Bank violated Section S of the 

SecwitiesAct, and he should thereforedisgorgethe$2.1 million that he received forthoseJune2004 

sales, along with prejudgment interest. Division's Motion at 4-8,9-10. 

Except for the 300,000 post-split shares covered by the Motion for Summary DispOsition, 

Pierce transferred 2.5 million of his other 2.6 million post-split Lexington shares to Newport Capital 

Corp. ("Newport Capital") within days of acquiring them. Newport Capital is a Belize company of 

which Pierce was president, treasurer, and a director, and for which Pierce had investment authority. 
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Newport Capital then sold 1.2 million of the Lexington shares to other investors and transferred the 

remaining 1. 3 million post-split Lexington shares to its accooot at Hypo Bank or its other brokerage 

accounts. 

Given the millions of Lexington shares that Pierce transferred to Newport Capital and that 

Newport Capital then transferred or sold, Pierce's role in distributing Lexington shares goes beyond 

the 300,000 Lexington shares that he sold for himself in June 2004 (as described in the Motion for 

Swmnary Disposition). Between February and October 2004, Hypo Bank sold 2,556,024 post-split 

Lexington shares through its vF:irumce account. Additionally, during March 2006, Newport Capital 

sold 664,000 post-split Lexington shares through its brokerage account at Peacock Hislop Staley & 

Given ("Peacock Hislop"). Pierce's role in distributing Unregistered Lexington shares therefore 

occurred over a extended period and in conscious disregard ofhis obligation to register those sales. 

In determining whether to iss'Ue a cease and desist order, the Hearing Officer may consider, 

among other factors, the recUrrent nature ofPierce' s violations, the degree of scienter involved and 

the danger that Pierce will be in a position to commit future violations. See Steadman v. SEC, 603 

F.2d 1126, 1140 (5111 Cir. 1979) (describing factors for imposing remedial sanctions). Here, all of 

the relevant Steadman factors support ordering Pierce to cease and desist from violating Section 5 

of the Securities Act. A cease and desist order is appropriate because Pierce violated Section 5 

through his June 2004 Lexington stock sales. E.g., In the Matter of Lorstn, Inc., eta/,, Initial 

Decision Release No. 250 at 12-14 (Admin. Proc. File No. 3-11310 May 11, 2004). It is also 

appropriate because Pierce used Newport Capital to distribute about 2.5 million post-split Lexington 

shares without registering that distribution. Pierce's misconduct was therefore recurring because it 

involved millions of unregistered Lexington shares that were distributed over a thirty-month period 

from November 2003 to March 2006. 

Pierce falsely claims that he believed, in good faith, that he could sell Lexington shares 

without registration; Lexington's Form S-8s and the option exercise agreements that Pierce signed 

put him on notice that he needed to register his own sales and Newport Capital's sales. A cease and 

desist order is moreover appropriate given Pierce's dubious background in securities transactions 
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and refusal to answer - on purported financial secrecy grounds - many questions regarding his 

transactions in Lexington shares during the Division's investigation into illegal trading in Lexington 

shares. In summary, Pierce's unregistered stock sales, use ofNewport Capital to distribute millions 

of Lexington shares without registration, lack of good faith and refusal to be candid about his 

activities demonstrates that he will engage in future violations of Section S of the Securities Act 

unless a cease and desist order is entered. 

Pierce admits that he did not file a Schedule I 3D reporting his beneficial ownership of at 

least 5% of Lexington's outstandingsharesunti1July2006. Pierce's Answer, t17. Byvirtueoftbat 

admission and the undisputed fact that Pierce's Schedule 130 did not disclose his beneficial 

ownership of Lexington shares through a company he controlled, International Marlcet Trend AG 

(''lMI'"'), the Division is seeking summary disposition of Pierce's liability under Sections 13 (d) and 

16{a) of the Exchange Act. Division's Motion at 8-9. Although Pierce filed a belated Schedule 130 

in July 2006, that should not obscure the fact that he was acquiring and distributing millions of 

Lexington shares from November 2003 until March 2006 without disclosing his ownership interest 

and transactions to investors. Additionally, in his tardy Schedule 13D, Pierce failed to disclose his 

beneficial ownership in IMT's holdings of vested Lexington stock options. Pierce's violations of 

Section 130 and 16( a) are therefore on-going and justif)rimposing a cease and desist order against 

Pierce. 

FACTUAL BACKGROUND 

Pierce's Background: 

Pierce attended the University of British Columbia for six to eight months, but never 

continued his education and never obtained any professional licenses. Pierce descnbes himself as 

being a self-employed businessman. He has been an officer and director ofNewport Capital for over 

five years and helped form IMT five or six years ago. He has started companies and taken them 

public in a variety of industries. 

ln June 1993, Canadian securities regulators in British Columbia imposed a fifteenwyear bar 

and $15,000 fine upon Pierce relating to his activities as a director of Bu-Max: Gold Corp. (''Bu-
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Max"). According to stipulated findings, investor proceeds were diverted to unauthorized and 

undisclosed uses, including for Pierce's benefit. Additionally, during the investigation by Canadian 

securities regulators into Bu·Max, "Pierce tendered documents to the staff oftheCommission which 

were not genuine." In the Matter of Secun'ties Act, S.B. C. 1985, chapter 83 And In the Matter of 

Gordon Brent Pierce, Order Under Section 144 at 2 (June 8, 1993}. 

The Lexington Stock Sales Covered By The MotJon For Summary Disposition: 

Lexington was fonned on November 19, 2003 through a reverse merger between a publicly 

traded, but norroperational., shell company and a newly-formed private company called "Lexington 

Oil and Gas." Grant Atkins ("Atkins"), whom Pierce met in the early 1990s, was the president and 

sole director of the shell company, and became the president and a director of Lexington following 

the reverse merger. 

Before the reverse merger, the shell company bad 521,184 shares outstanding. As part of the 

reverse merger, Lexington issued three million restricted shares to the shareholders ofLexington Oil 

and Gas. As ofNovember 19, 2003, Lexington's shares were quoted on the OTCBB under the 

symbol "LXRS." From Lexington's formation in November 2003 until the bankruptcy filing of its 

primary operating subsidiary in March 2008, the company had virtually no revenues and never made 

a profit. 

On November 18, 2003, Lexington granted to IMT, a Swiss company controlled by Pierce, 

vested options to purchase 950,000 Lexington shares at an exercise price of $0.50 per share. On 

November 21,2003, Lexington filed the November 2003 Fonn S-8 and began issuing the shares 

underlying IMT's vested options to Pierce or his associates. The November 2003 Form 8·8 only 

purported to register Lexington's stock issuances and required the stock recipients to represent that 

the shares would not be sold or distributed in violation of the securities laws. November 2003 Fonn 

S-8 at 2, 19. Pierce obtained shares after representing that he was obtaining the Lexington shares 

for "investment purposes" only. E.g., Option Exercise Agreement dated November 24, 2003 at I. 

Included in those November2003 stock issuances were 100,000 shares that Lexington issued 

to Pierce on November 25, 2003 and that Pierce initially retained for his own account. Pierce 
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transferred these 100,000 Lexington shares to his personal account at Hypo Bank. Hypo Bank had 

a trading account at vFinance, a registered brokerage finn based in Florida. On January 29, 2004, 

Lexington effected a three-for-one stock split and distributed to all current shareholders two new 

shares fur each one they held. AB a result of the stock split, Pierce retained in his Hypo Bank account 

a total of300,000 post-split Lexington shares that were issued under the November 2003 Form S-8. 

Pierce also had 121,683 post-split Lexington shares in the Hypo Bank account that he had previously 

acquired in November 2003 as part of the reverse merger with the shell corporation. 

Pierce admits- and the Hypo Bank records for his account show- that in June 2004, when 

Lexington's post-split share price hit an all-time high of over $7.00, Pierce sold nearly 400,000 

Lexington post-split shares for proceeds of$2.7 million. The 400,000 Lexington shares sold by 

Pierce in June 2004 through Hypo Bank included the 300,000 shares (post-split) that Pierce retained 

from the shares Lexington issued to him under the November 2003 Form S-8.1 Under the Division's 

first-in, first-out analysis (whereby the 121 ,683 post-split shares that Pierce had from the merger are 

treated as being sold first), Pierce received $2,077,969 in proceeds from selling the 300,000 post­

split shares that he retained from the November 2003 Form S-8 stock issuances. 

The Other Lexington Stock Transactiqns Conducted Through Newport Capital: 

In addition to the 300,000 post-split Lexington shares that Pierce kept for himself until he 

sold them through Hypo Bank in June 2004, Pierce received another 2.52 million post-split 

Lexington shares under Lexington's Fonn 8-8 in November 2003, June 2004, February 2006 and 

March 2006. As described below, Pierce transferred all of those shares to Newport Capital. 

Newport Capital then sold half of those shares directly to others and placed the other half of those 

shares in brokerage accounts before selling them to investors. Pierce therefore used Newport 

Capital, as desaibed now, to distribute 2.52 million post-split Lexington shares. 

1 
Earlier in February 2004, Pierce sold some of the 121,683 ~-split Lexington shares that be bad 
acquired as part of the reverse merger and deposited into his Hypo Bank account. 
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In November 2003, Lexington issued Form S-8 shares to Pierce and Pierce promptly 

transferred most of the shares to Newport Capital rather than retaining them in his own account 

Lexington issued 350,000 pre--split shares on November 24, 2003 to Pierce, which Pierce transferred 

that same day to Newport Capital. Between November 25 and December 9, 2003, Newport sold 

328,300 of those 350,000 pre-split Lexington shares to third persons. Lexington also issued 1 SO,OOO 

pre-split shares on November 25, 2003 to Pierce, who transferred 50,000 of those shares on 

December 2, 2003 to Newport.2 That same day, Newport sold all of those 50,000 pre-split shares 

to third parties. 

These transactions left Newport with 21,700 pre-split Lexington shares. Newport transferred 

those 21,700 pre-split shares to an account at Hypo Bank. Newport also acquired 300,000 pre-split 

Lexington shares from another individual to whom Lexington issued shares under the November 

2003 Fonn S-~. Following the January 2004 stock split, Newport held at least 965,100 post-split 

Lexington shares in its Hypo Bank account from the November 2003 Form S-8 stock issuances. 

Additionally, between December 2003 and June 2004, some of the third parties who purchased 

Lexington shares from Newport Capital also transferred some of their post-split Lexington shares 

to accounts at Hypo Bank. Doring June 2004, vFinsnce net sold a total of 1.2 million post-split 

Lexington shares for Hypo Bank for total net proceeds of$8.1 million. 

Lexington filed another Form S-8 on June 8, 2004 (the "June 2004 Form S-8"). Like the 

earlier November 2003 Form S-8, the June 2004 Form S-8 stated that the recipients of the Lexington 

shares were responsible for selling those shares in compliance with any legal requirements. June 

2004 Form S-8 at 2, 19. Additionally, Pierce executed stock option exercise agreements on JlUle 1 S 

and June 25, 2004 that contained his representation that he was acquiring the Lexington shares for 

his own investment. Stock Option Exercise Agreement dated June 1 S, 2004, at 1, and Stock Option 

Exercise Agreement dated June 25, 2004, at 1. 

2 
The other 100,000 shares were retained by Pierce and then sold by him in June 2004 as described 
in the Motion for SUilliilaiY Disposition. 
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Pursuant to the June 2004 Fonn S-8, Pierce received 150,000 post-split Lexington shares on 

June 1 S, 2004, another 90,000 post-split Lexington shares on June 16, 2004 and an additional80,000 

post-split Lexington shares on June 25, 2004. Lexington therefore issued a total of320,000 post­

split shares to Pierce under the June 2004 Form S-8. Pierce transferred all 320,000 post-split shares 

to Newport Capital on the same day that he received them. On June 25, 2004, Newport Capital sold 

80,000 of those 320,000 Lexington post-split shares to a third party. 

Newport Capital transferred the remaining 240,000 post-split shares to its account at Hypo 

Bank. Between July and October 2004, vFinance sold a. total of 448,216 post-split Lexington shares 

for the Hypo Bank account. 

Subsequently, on February 27, 2006, Lexington filed yet another Form S-8 (the "February 

2006 Form S-8"). The February 2006 Fonn S-8 provided that the purchasers of those shares had to 

comply with pertinent laws and regulations before selling those shares. February 2006 Fonn S-8 at 

19. Lexington issued 295,000 post-split shares to Pierce on March 3, 2006. Lexington also issued 

205,000 more post-split shares to Pierce on March 8, 2006. On March 8 and March 10, 2006, Pierce 

bad Lexington transfer to Newport Capital the 295,000 and 205,000 shares that he received on 

March 3 and 8, 2006, respectively. Newport Capital sold all of those Lexington shares in March 

2006 through its Peacock Hislop brokerage account. Because it sold those Lexington shares for just 

slightly more than Pierce had paid to purchase those shares from Lexington a few days earlier, 

Newport Capital was essentially serving as a. disguised conduit for Lexington's sale ofthose shares 

to public investors. 

Finally, on March 14, 2006, Lexington :filed one more Form S-8 (the "March 2006 Form S-

8"). That Form S-8 also advised purchasers to comply with legal requirements before selling the 

shares. March 2006 Fonn S-8 at 19. Lexington issued 132,000 post·split shares to Pierce on March 

14, 2006 and 368,000 more post-split shares to Pierce on March 16, 2006. On March 16 and 20, 

2006, Pierce had Lexington transfer to Newport Capital the 132,000 and 368,000 post-split shares 

that he received on March 14 and l 6, 2006, respectively. Newport sold 164,000 ofthese Lexington 

shares io March 2006 through its Peacock Hislop brokerage account. Once again, Newport C&piU!l 
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was serving as 8 conduit for Lexington to sell those shares to public investors by purchasing the 

shares for only 8 few cents less than the selling price of the Lexington shares on the OTCBB. 

By virtue of these issuances, Pierce received 8 total of 2.82 million post-split Lexington 

shares under the November 2003, J\D'le 2004, February 2006 and March 2006 Fonn S-8 registration 

statements. Of those 2.82 million shares, Pierce had Lexington transfer 2.52 million shares to 

Pierce's company, Newport Capital, within a few business days after the shares were i~ by 

Lexington. Newport Capital then sold 1 ,214,900 of those shares to third persons and transferred the 

balance of the shares to its brokerage accounts. No registration statement was in effect for these 

Newport Capital transactions. The remaining 300,000 post-split Lexington shares that Pierce kept 

for himself were sold by Hypo Bank in June 2004, as covered by the Motion for Summary 

Disposition. 

Pierce's Ongoing Ftdlure To Disclose His Ownership Interests In Lexington Slulres: . 

During most of the period from November 2003 to May 2004, Pierce owned or controlled 

between 10 and 60 percent ofLexington's outstanding stock. Pierce was required to disclose his 

beneficial ownership of Lexington stock, but did not do so until he filed a Schedule 130 on July 25, 

2006, after the staff sent him a subpoena for docwncnts and testimony in this matter. 

In the belatedly-filed Schedule 130, Pierce inaccurately stated that be owned or controlled 

between 5 and 10 percent of Lexington's outstanding stock during late 2003, early2004 and early 

· 2006. In reality, Pierce owned or controlled more than 10 percent ofLexirigton's stock during most 

oftheperiod from November 2003 to May 2004 and also held at least S percent ofLexington's stock 

during early 2006. Although Pierce regularly traded Lexington stock in the open market for Newport 

during 2004 when he controlled more than 10 percent ofLexington's stock, Pierce never reported 

his ownership or changes in his ownership on Fonns 3, 4 or S. 

Pierce's Refusal To Answer Questions About LD:ington Stock Transactions: 

On July 27 and 28, 2006, the staff took Pierce's investigative testimony as part of an 

investigation into the possible manipulation of the market pria: of Lexington's common stock. 

During that testimony, Pierce was asked a number of questions that he refused to answer on 
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purported financial secrecy grounds. Among those unanswered questions were some seeking 

information from Pierce regarding who was engaged with Pierce and Newport in selling Lexington 

shares through the Hypo Bank account at vFinance. 

LEGAL ARGUMENT 

I. PIERCE VJQLATED SECTION 5 QF TUE SECVRlTIES AC'f. 

Pierce violated Section S(a) of the Securities Act which imposed a registration 

requirement for his sales of Lexington securities in interstate commerce: 

Unless a registration statement is in effect as to a security, lt 
shall be unlawfUl for any person, directly or i1Uilrectly -

(I) to make use of any means or instruments of 
transportation or communication in interstate commerce or of the 
mails to sell such security through the use or medium of any 
prospectus or otherwise; or 

(2) to cany or cause to be carried through the mails or in 
interstate commerce, by any means or instruments oftnmsportation, 
any such security for the purpose of sale or delivery after sale. 

15 U.S.C. § 77e(a) (emphasis added). ThepurposeofSectionS'sregistrationprovisions is to ensure 

that purchasers of the shares have the necessary material information- in the fonn of a registration 

statement and prospectus - about their contemplated invesbnent. 

As demonstrated in the Motion for Summary Disposition, Pierce committed a prima facie 

violation of Section 5(a) with respect to his June 2004 sales because the undisputed facts establish 

that (1) no registration statement was in effect as to Pierce's sale of Lexington shares, (2) Pierce 

directly or indirectly sold Lexington shares, and (3) Pierce's sale of Lexington shares involved the 

mails or interstate transportation or communication. Division's Motion at 5 (citing e.g., SEC v. 

Corporate Relations Group, Inc., 2003 U.S. Dist. LEXIS 2492S at "'46 (M.D. Fla. March 28, 2003); 

SEC v. Lybrand, 200 F. Supp. 2d 384, 392 (S.D.N.Y. 2002); SEC v. Cavanagh, 1 F. Supp. 2d 337, 

361 (S.D.N.Y. 1998), affd 155 F.3d 129 (2d Cir. 1998)).3 GivenPierce'sprlmafacieviolationof 

3 
Because his Lexington stock sales in ]une 2004 necessarily involved his offer to sell those shares 
through Hypo Bank and vFinance, Pierce also violated SectionS( c)ofthe Securities Act by offering 

{continued ... ) 
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Section 5(a), he had the legal burden of proving that his June 2004 sales ofLexington shares were 

exempt from registration. See SEC v. Ralston Purina Co., 346 U.S.119,126 (1953); SEC v. M&A 

West Ina., 538 F.3d 1043, 1050.51 (~ Cir, 2008){upholding summary judgment where defendant 

could not establish legal exemption from registration); Sorrel v. SEC, 679 F .2d 1323, 1326 (9th Cir. 

1982) (holding that exemptions are strictly construed and must be proven by party asserting 

exemption). 

Although Section 4(1) of the Securities Act exempts from registration all "transactions by 

any person other than an issuer, underwriter, or dealer," 15 U.S .C. § 77 d(l ), Pierce could not qualifY 

for this exemption because he fell within the Securities Act's definition of an undetWriter when he 

received and then sold the 300,000 Lexington shares. Section 2(a)(ll) of the Securities Act defines 

an "underwriter" to mean "any person who has purchased from an issuer with a view to ... the 

distn'bution of any security, or participates or has a direct or indirect participation in any such 

undertaking ... !' 15 U.S.C. § 77b(a)(ll). 

Pierce satisfies the first part of the .. underwriter" definition by being a "person" who 

purchased from an "issuer" - i.e., Lexington. Pierce also satisfies the second part of the 

"underwriter'' definition because he acquired shares from Lexington under the November2003 Form 

S-8 with the intention of selling - or distributing- the shares to public investors. See Ira Haupt & 

Co., 23 S.E.C. 589, 597 (1946) (defining "distribution'' to be the entire process of moving shares 

from an issuer to the investing public); In the Matter of Lorsin, Inc., et al., Initial Decision Release 

No. 250 at 9-12 (Admin. Proc. File No. 3-11310 May 11, 2004) (finding Section 5 violations and 

absence of exemption). 

One compelling indication of Pierce's ''underwriter" status is the short time period between 

his acquisition of the Lexington shares in November 2003 and his sale of those shares through Hypo 

Bank in June 2004. SEC v. M&:A West, supra, 538 F.3d at 1050-5 t. According to the Securities Act 

3( .•. continued) 
to sell Lexington shares without filing a registration statement for those proposed sales. 15 U.S.C. 
§ 77e(c). 
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Rule 144{k) that was in effect in June 2004, the minimum holding period for the safe harbor from 

registration was twelve months. 17 C.F.R. § 230.144(a)(l) (2004). Because Pierce's June 2004 

sales ofLexington shares took place just seven months after be received those shares from Lexington 

in November 2003, he cannot rely upon the exemption from registration set forth in Section 4(1) of 

the Securities Act. SEC v. M&A West, supra, 538 F.3d at 1050-51. 

In his Answer, Pierce contends 'that he believed in good faith that Lexington would issue 

shares to him that did not require any registration before he sold them to third parties. PierCe's 

Answer,~ 12, 16. But Pierce's supposed good faith belief is no defense to liability because the 

Division does not have to prove any improper intent by Pierce for a violation of Section 5. E.g., SEC 

v. Lybrand, supra, 200 F. Supp. 2d at 392; SEC v. Current Fin. Serv., 100 F. Supp. 2d 1, 6-7 

(D.D.C. 2000), ajJ'd sub nom. SEC v. Rayburn, 2001 U.S. App. LEXIS 25870 (D.C. Cir. Oct. 15, 

2001). Additionally, given his clear notice from the Form S-8s and option exercise agreements that 

be must either hold the shares as investments or comply with the securities laws in any attempt to 

sell them, Pierce lacked any reasonable or good faith basis to believe that he did not have to register 

his Lexington stock sales. 

Pierce's contention that he instructed Lexington to provide him with unrestricted shares 

demonstrates that he acquired shares under the Form S-8s with the intention of promptly selling 

those shares. If Pierce did not intend to sell the shares within the twelve-month holding period 

specified by Securities Act Rule 144, he should have been indifferent to whether.the shares bore a 

Rule 144 restrictive legend. Pierce's desire to keep a restrictive legend offhis Lexington shares 

shows that planned to sell the shares publicly, and this proves that he acquired the shares from 

Lexington as an ''underwriter" who was engaged in a distribution of the shares. As a result, Pierce 

cannot rely upon the Section 4( 1) exemption. 

II. PIERCE SHOULD DISGORGE HIS 5TOCK SALE rROCEfiPS. 

Because Pierce violated Section 5 of the Securities Act through his unregistered sale of 

Lexington shares in June 2004, the Hearing Officer should order Pierce to disgorge the proceeds he 

received from those stock: sales. SECv. M&A. West, supra, 538 F.3d at 1054 (upholding summary 
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judgment order to disgorge all proceeds from sale of unregistered securities); Geiger v. SEC. 363 

F.3d 481, 488-89 (D.C. Cir. 2004) (upholding disgorgement order against family partnership and 

owner for selling unregistered securities); In the Matter of Lorsin, Inc., supra, Initial Decision 

Release No. 250 at 15 (ordering, on summary disposition, that stock promoters and principals jointly 

and severally disgorge proceeds of unregistered stock sales). The Division's disgorgement fonnula 

only has to be a reasonable approximation of the gains causally connected to the violation. SEC v. 

Patel, 61 F.3d 137, 139 (2d Cir.l995); SECv. First City Fin. Corp., 890 F.2d 1215, 1231 (D.C. Cir. 

1989). Any '"risk of uncertainty [in calculating disgorgement] should fall on the wrongdoer whose 

illegal conduct created that uncertainty."' Patel, 61 F.3d at 140 (quoting First City Fin. Corp., 890 

F.2d at 1232}. 

Pierce does not dispute the Division's allegations that he received $2.7 million from his 

unregistered sales of Lexington shares in June 2004. Compare OIP, 1 III.16 with Pierce's Answer, 

, 16. As a result, $2.7 million is the starting point for Pierce's disgorgement liability. Pierce must 

then meet his burden of showing that a lesser amount is properly attributable to his sale of the 

300,000 post-split ~on shares that be received under the November 2003 Fonn S-8. At best, 

Pierce could try to show that his initial sales were of the 121,683 post-split Lexington shares (using 

a first·in, first-out method of calculating the sales proceeds) that he received during the reverse 

merger. His subsequent sales were of the 300,000 post-split shares provided to him under the 

November 2003 Form S-8. Those sales generated net proceeds of$2,077,969. 

Another component of a disgorgement remedy is the award of prejudgment interest on the 

principal amount ofPierce's ill-gotten gains. SEC v. Cross Fin. Serv., Inc., 908 F. Supp. 718, 734 

(C.D. Cal. 1995) (ruling that "ill-gotten gains include prejudgment interest to ensure that the 

wrongdoer does not profit from the illegal activity"). By imposing prejudgment interest, the Hearing 

Officer will deprive Pierce of the benefit of the time value cf money on his illegal sale proceeds. See 

Knapp v. Ernst & Whinney, 90 F.3d 1431, 1441 (91h Cir. 1996) (describing court's equitable 

discretion to award prejudgment interest). The Hearing Officer should therefore order Pieroe to 

disgorge $2,077,969 plus pre-judgment interest for his undisputed violation of Section 5. 
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m. PIERCE VIOLATED $ECTlQNS 13Cdl A1'jD 16(a) OF THE EXCHANGE 

M:L 

Section 13(d)(l) of the Exchange Act requires any ''person" who acquires "directly or 

indirectly the beneficial ownership" of more than five percCmt of a publicly listed class of security 

to report that beneficial ownership within ten days. 15 U.S.C. § 78m(dXI). Section 16(a)requires 

any beneficial owner of more than ten percent to file reports ofholdings and changes in holdings on 

Forms 3, 4 and5. 15 U.S.C. § 78p(a). ThepurposeoftheseExchangeActSectionsisto ensure that 

investors have timely knowledge of the identity of corporate insiders and their transactions in the 

company's stock. Investors can use that knowledge to assess how a company's insiders might 

perceive the future prospects of the company-i.e., negatively iflarge insider shareholders are selling 

their positions. 

A person is a ''beneficial owner'' if he or she has the right to acquire beneficial ownership 

through the exercise of an option within sixty days. Exchange Act Rule 13d-3(d)(l),publtshed at 

17 C.P.R. § 240.13d-3(d)(l )(2008). As with violations of Section 5 of the Securities Act, Pierce's 

via lations of Sections 13( d)(l) and 16( a) do not require any showing that he acted with an improper 

intent or that he acted in bad faith. SECv. Savoy Indus., Inc., 587 F.2d 1149,1167 (D.C. Cir. 1978) 

(no scienter required for Section 13(d) violation); SEC v. Blackwell, 291 F. Supp. 2d 673, 694·95 

(S.D. Ohio 2003) (no scienter required for Section 16(a) 'Violation) (internal citation omitted). 

Pierce admits that he did not disclose his ownership interest by filing a Schedule 13D until 

July 2006. Pierce's Answer, -g 17. That Schedule 13D reflects Pierce's five percent ownership 

interest in Lexington common stock as far back as November 2003. Pierce therefore admits that he 

did not meet the filing requirements specified in Section 13( d)( I}. Pierce's Schedule 13D also fails 

to reflect IMT's acquisition of 950,000 vested Lexington options in November 2003. Because the 

undisputed facts demonstrate that Pierce had a control relationship with IMT, see Pierce's Answer, 

~ 9, his failure to disclose the IMT holdings also constitutes a violation of Sections 13(d)(l) and 

16(a). 
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IV. A CEASE AND DESIST ORDER IS NECESSARY TO PRQTECf 

INVESTORS FRQM tJJR'[BER VIOLATIONS BY PIERCE. 

Section SA of the Securities Act authorizes the Commission to issue a cease and desist order 

against any person who has been found to be "violating, bas violated, or is about to violate any 

provision of this title, or any rule or regulation thereunder." 1 S U.S.C. § 77h-l (a). In this case, the 

Hearing Officer is authorized to issue a cease and desist order under Section SA because- as 

demonstrated in the Motion for Summary Disposition and above- Pierce violated the registration 

provisions in Section 5 of the S~ties Act. In the Matter of Lorsin, Inc., et a/., supra, Initial 

Decision Release No. 250 at 12-14 (issuing cease and desist order after finding that respondent sold 

unregistered shares). 

Similarly, Section 21 C(a) of the Exchange Act authorizes the Com.mission to issue a cease 

and desist order against any person who has been found to have violated any Exchange Act provision 

or rule. 15 U.S.C. § 78u-3(a). Here, a cease and desist order is authorized because Pierce violated 

Sections 13( d) and 16( a) of the Exchange Act by failing to disclose his interests and transactions in 

Lexington shares within the times allowed by those Sections. 

In determining whether to impose a cease and desist order, the Hearing Officer may consider 

the egregiousness of Pierce's actions, the isolated or recurrent nature of the infraction, the degree of 

scienter involved, the sincerity of any assurances against future violations, Pierce's recognition of 

the wrongful nature of his conduct, and the likelihood that Pierce's activities will present 

opportunities for future violations. Steadman, supra, 603 F.2d at 1140 (quoting SEC v. Blatt, 583 

F.2d 1325, 1334 n. 29 (5th Cir. 1978), affirmed on other grounds, 450 U.S. 91, 101 S. Ct. 999,67 

L. Ed. 2d 69 (1981)). No one of these particular factoiS is controlling. In the Matter ofvFinance 

Investments, Inc., et al., Initial Decision Release No. 360 at 17-18 (Admin. Proc. File No. 3-12918 

Nov. 7, 2008) (AU Mahony) (imposing cease and desist orders based upon violation of record 

keeping provisions)( citing SEC v. Fehn, 97 F .3d 1276, 1295-96 (9111 Cir. 1996)). Because remedial 

sanctions should promote the ''public interest," the Court "weigh[s] the effect of [its] action or 

inaction on the welfare of investoiS as a class and on standards of conduct in the securities business 
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generally." Arthur Lipper Corp., 46 S.E.C. 78, 100 (1975); In tire Matter of Richard C. Spangler, 

Inc., 46 S.E.C. 238,254 n.67 (1976). 

All of the Steadman factors support issuing a cease and desist order against Pierce. Pierce 

obtained and then distributed 2.82 million Lexington shares during a thirty-month period from 

November 2003 until March 2006 without the registration required by Section 5 of the Securities 

Act. With respect to 300,000 of those shares, Pierce sold them for his own benefit through Hypo 

Bank in June 2004 and received $2.1 million in ill-gotten proceeds. Beginning in November 2003 

and continuing to March 2006, Pierce transferred theother2.52 million Lexington shares to Newport 

Capital, a company he controlled, which then sold half of its holdings to other investors and 

transferred the remaining half of its holdings to Hypo Bank and another brokerage account. Many 

of those Newport Capital shares were then sold, directly or indirectly, by Hypo Bank through the 

OTCBB through its vFinance account or through another brokerage account at Peacock Hislop. 

Pierce therefore engaged in a wide-ranging, long-lasting and highly lucrative distribution of 

Lexington shares that violated SectionS of the Securities Act in an egregious and recmrring fashion. 

Pierce also acted in conscious disregard of Section 5' s registration provisions. On their face, 

the Lexington Fonn S-8s made it clear that the company was only purporting to register its own 

stock sales and that the stock recipients must distribute their shares in compliance with the federal 

securities laws. Additionally, Pierce's option exercise agreements for acquiring the Lexington sba:res 

contained his representation that they were being obtained by him for investment purposes. Contrary 

to his representations, Pierce sold 300,000 Lexington shares through Hypo Bank within seven 

months and transferred almost immediately his other 2.52 million Lexington shares to Newport 

Capital. Newport Capital then sold the shares to others- through individual transactions or through 

brokerage accounts at Hypo Bank and Peacock Hislop. Pierce and Newport Capital therefore 

deliberately sold shares in violation of Section 5. 

Similarly, Pierce did not file the necessary Schedule 130 form until June 2006, when his 

Lexington transactions were already Wlder investigation. Even in the belated filing, Pierce failed to 

disclose all ofhis transactions through IMT, a company he controlled. 
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Pierce has made no effort to acknowledge or show remorse for his misconduct or to 

demonstrate that it will not happen again. Quite to the contrary, Pierce falsely claims that he acted 

in good faith and does not disclose the full extent of his role in distributing Lexington shares by 

refusing to answer questions in purported reliance upon financial privacy laws. That is a smoke 

screen, and the Hearing Officer should disregard it. 

Finally, Pierce does not come to this proceeding with a clean record as a securities 

professional. On June 8, 1993, Canadian securities regulators in Vancouver, British Columbia made 

findings that Pierce received proceeds from an offering by Bu-Max Gold Corp. ("Bu-Max'') for an 

unauthorized purpose. During the Canadian authorities' investigation, Pierce also submitted 

"documents to the staff of the Commission which were not genuine." Canadian regulators therefore 

imposed a fifteen-year bar upon Pierce and a $15,000 fine. In the Mauer of Securities Act, S.B. C. 

1985, chapter 83 And In the Matter of Gordon Bre'flt Pierce, Order Under Section 144 (June 8, 

1993). Because Pierce appears to make his living by acquiring and selling securities without 

complying with the securities laws and without having any professional licenses, the Hearing Officer 

should impose a cease and desist order to protect investors. 

<;ONCLUSIQ~ 

For the foregoing reasons, the Division asks that the Hearing Officer issue an order (i) finding 

that Pierce violated Section 5 of the Securities Act and Sections 13(d) and 16{a) of the Exchange. 

Act, (ii) ordering Pierce to pay $2.1 million in disgorgement plus prejudgment interest on that 

amount and (iii) ordering Pierce to cease and desist from violations of SectionS of the Securities Act 

and Sections 13(d) and 16{a) ofthe Exchange Act. 

Dated: December 5, 2008 Respectfully submitted, 

17 

A039 





In re: Lexington Resources February 2, 2009 

1 UNITED STATES 0~ AMERICA 

2 BEFORE THE 

3 SECURITIES AND EXCH~~GE COMMISSION 

4 ADMINISTRATIVE PROCEEDING 

5 File No. 3-13109 

6 ---------------------------------------------------

7 In the Matter of 

8 LEXINGTON RESOURCES, INC., 

9 GRANT ATKINS, and 

10 GORDON BRENT PIERCE 

Page 1 

1] Respondents. Administrative Law Judge 

12 ) Carol Fox Foelak 

13 ----------------------------------------------------

14 TRANSCRIPT OF PROCEEDINGS 

15 ----------------------------------------------------

16 

17 

18 

19 

20 

21 

22 

23 

February 2, 2009 

700 Stewart Street, Room 18206 

Seattle, Washington 

24 JULIE C. OSWALD, CSR #299-06 

25 COURT REPORTER 

www.seadep.com 

~ ~;c.:-

SEATTLE DEPOSITION REPORTERS, LLC 
(206) 622-6661 * (800) 657-1110 

.; .. ;.· · •.... ;, .. ·.··. ;:;; ,;:. ':·:;;~; 

FAX: (206) 622-6236 

A041 



In re: Lexington Resources February 2, 2009 

Page 18 Page 20 

1 things that the Court can take into consideration is past 1 especially when it comes to hearsay, are ex1remely lax in 
2 regulatory history of the respondent to assess the 2 these administrative proceedings, especially before the 
3 possible need for some sort of future protection of 3 SEC, and the idea being that the judge is supposed to be 
4 investors, and we believe that this is something that the 4 able to weigh the weight of things of perhaps lessor 
5 Court is entitled to take into consideration for that 5 weight better than a jury. 
6 purpose, whether or not technically under the rules of 6 That being said, I will deny your motion to 
7 evidence it might or might not come in before ajUI)'. 7 exclude the 1993 disciplinary order for whatever·· for 
8 That's point number one. 8 whatever that evidence is worth. 
9 Point number two, in terms of whether or not it 9 Docs anyone have anything else'/ 

lO should be disclosed, one of the things we were going to 10 tvlR. YUN: Not at this time. I think we can go to 
11 discuss with Mr. Pierce if he was here, but we can point 11 the lunch break for other issues. I have witnesses 
12 it out anyway, in the Schedule l3·D that Mr. Pierce filed 12 waiting. 
13 in July of2007- 2006, I'm sorry·· unless I'm missing 13 THE COURT: Okay. Are you going to make an 
14 something, this particular order is already alluded to. 14 opening statement? 
15 So that has already been put at issue, at least in general IS tvlR. YUN: Y cs. With the Court's permission I 
16 terms in the 13-D, which is coming into this case, so we 16 would approach and hand to you some documentation. We 
17 think that the rest of the order that underlies that is 17 have already provided it to respondent's counsel, and I 
18 perfectly fair game to come into the record to show what 18 will also display it on the screen before yotL Let me 
19 the l3 ·D is alluding to, plus what your Honor should be 19 hand this to you so that you have it in case you want to 
20 entitled to consider if you detennine that some sort of 20 ~e.: it for any oth.:r reason. 
21 remedies might be appropriate. 21 THE COURT: Thank you. 
22 MR. WELLS: Your Honor, regarding the Schedule 22 tvlR. YUN: May I again, your Honor? 
23 13-D, presumably Mr. Pierce was trying to respond 23 THE COURT: Yes, please. 
24 thoroughly and efficiently and correctly to the 24 tvlR. YUN: Good morning. Your Honor, for the 
25 requirements for information to be provided under 13-D, 25 record, once again, I am John Yun and I will be 
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I but as we point out in the motion, even considering this 1 representing the Division of Enforcement in this hearing, 
2 BC Securities order for the purposes of remedial1eave, 2 along with attorney Steve Buchholz and legal assistant 
3 and whether that is appropriate, this order is 3 Janet Johnston. This proceeding involves respondent 
4 irrelevant. 4 Gordon Brent Pierce's resale of millions of dollars in 
5 By its own terms this order expired back in June 5 stock issued by a newly formed oil and gas company, 
6 of last year. This case was not commenced until July 31st 6 Lexington Resources. 
7 of last year. Therefore the BC Securities Commission's 7 When the company was formed in November 2003 
8 order expired by its own terms before this case was even 8 Pierce and entities he controlled received vested options 
9 commenced. 9 that initially represented 60 percent of the outstanding 

10 Secondly, under the Securities and Exchange 10 stock and was almost always above 10 percent. Lexington, 
11 Commission's disclosure rules, this order would not have 11 in that time period, had no revenue and was heavily 
12 to be disclosed for public filings if Mr. Pierce were an 12 dependent upon Pierce and his entities for fmancing. 
13 officer or director five years after its issuance, or more 13 Notwithstanding Lexington's financial condition, 
14 than five years after its issuance. And finally, under 14 the company's stock price soared during the beginning of 
15 federal rules of ev ide nee this order would not be relevant 15 2004. Using brokerage accounts at Hypo Bank, Pierce sold 
16 for any purpose in this case after ten years. So we have 16 nearly 400,000 Lexington shares in June 2004 for $2.7 
17 five, ten and 15 year thresholds, none of which has been 17 million. The Division's evidence will show that Pierce 
18 crossed by the Division of Enforcement in this case, 18 sold the va.<;t majority of those 400,000 shares just as 
19 therefore the order is irrelevant for all purposes in this 19 Lexington's stock price was surging to it's historic 
20 case. That's why we have moved to exclude it. 20 high. 
21 TilE COURT: Thank you. To save time, I might as 21 If you look at the first docwnent before you, 
22 well rule on this now, which is that I will take it in, as 22 your Honor, you will see a chart. This will also come in 
23 you point out it was a long time ago, and ··well, let's 23 during later testimony. This is a chart of the stock 
24 put i lllris way: It's less weight than if it was 16 days 24 price ofT .exington. The red doL~ indicate where 
25 ago. Of course as you know the rules of evidence, 25 Mr. Pierce sold his stock. 
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I Shortlv after Pierce sold his shares in June 2004 1 In January 2004 Lexington performed a three-for-
2 Lcxington's-stock price collapsed, once again as indicated 2 four stock split and issued additional shares to Pierce 
3 by this chart. Eventually Lexington's operating 3 und Newport Capital. This meant that his personally owned 
4 subsidiary went bankrupt. 4 I 00,000 Lexington shares became 300,000 shares. 
5 Tn selling shares of Lexington Resources Pierce 5 Pierce also sold some of Newport's shares in 
6 ilkgally failed tu register his stock sales or provide 6 private !ransactioiL~ as we have here on the left-hand 
7 any disclosure about himself or those sales to investors. 7 column, and transferred other ~hares to an account at Hypo 
8 Pierce did not disclose to investors his close 8 Bank. Hypo Bank sold millions of Lexington shares from 
<) relationship with Lexington Resources, and its president, 9 its accounts between February and June 2004. 

10 Grant Atkins. He made no disclosures about the conditions 10 Second, in mid June 2004 Lexington issued another 
11 he controlled and the combined ownership of a large [[ split shares to Pierce. Pierce transferred those shares 
12 percentage of Lexington stock. He made no disclosure 12 to Newport Capital, which sold 80,000 shares to another 
11 about his sales of Lexington stock while the price was 13 company he controlled am! transferred the n:rnaining 
14 rising. 14 240,000 shares to Hypo Bank from which they were sold 
15 Only two years later, in July 2006, when Pierce 15 during the second half of 2004. 
16 belatedly filed a Schedule 13-D did he describe some of 16 The final set of transactions, the 2006 
17 his holdings in Lexington stock and allude to his problems 17 transactions, in March 2006, 1 million shares are issued 
18 with Canadian securities regulators. But that limited 18 to Pierce. Newport sells 664,000 of those shares to a 
19 disclosure was too late. Pierce had already sold 19 brokerage account and retains the rest. 
20 Lexington shares for millions of dollars while never 20 Pierce received these shares under a vested 
21 warning outside investors that someone who once controlled 21 option grant for 950,000 shares made to another company 
22 over 60 percent of the company's stock was selling 22 that Pierce controlled called International Market Trend, 
23 Lexington shares. 23 or IMT. When Pierce exercised these, the option to 
24 That knowledge would have been a red flag to 24 receive the shares, Lexington issued them under a Form S-8 
25 investors, precisely why the registration of Pierce's 25 registration statement that by law only allowed shares to 
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1 sales and disclosures about his transactions were so 1 be issued to employees or consultants who do oot provide 
2 necessary. 2 services for raising money from investors or promoting the 
3 Pierce's lack of disclosure was illegal. It 3 issue of stock. 
4 involved violations of the registration provisions of the 4 A Fonn S-8 registration statement can be used to 
5 Securities Act and the stock ownership disclosure 5 cover the resale of shares by employees and consultants, 
6 provisions of the Exchange Act. Those violations arc what 6 but as we will show through the Division's testimony, that 
7 the Division will prove during this bearing through 7 did not happen here, because Pierce's sales were not 
8 evidence that is essentially undisputed. 8 registered. The Division will establish during its case 
9 With respect to the Securities Act, Section 5 9 in chief that Pierce committed a prima facie violation of 

10 requires that every transaction -- and we stress the word 10 Section 5. 
11 ''transaction" -· involving the offer or sale of a security l1 We will satisfy all three elements of showing 
12 using interstate commerce must have a registration 12 that, one, Pierce resold his shares, two, there were no 
13 statement or a valid exemption from registration, und it's 13 registration statements covering his resales, and three, 
14 well established by the cases Pierce did not have to net 14 he used interstate commerce for those resales by 
15 with any wrongful intent such as even negligence to be 15 telephonic, electronic and mail instructions, as well as 
16 liable for a Section 5 violation. 16 resales on exchanges or quotation boards. That is all 
17 Tn this case there are three groups of Lexington 17 that the Division must prove for its case in chief, and 
18 sales transactions that >vill be involved in a Section 5 18 the Division will provide that proof. 
19 violation. These are the summaries. There were 19 It is not the Division's burden to allege or 
20 trunsactions November 2003, June 2004, and March 2006. We 20 prove that Pierce lacked an exemption from Section 5. We 
21 have here the number of shares he received in those. 21 anticipate that Pierce will claim that such an exemption 
22 First, in November 2003 Lexington Resources 22 existed under Section 4.1 of the Securities Act which 
23 issued 500,000 shares to Pierce, retained 100,000 shares 23 exempts transactions by a person who is not acting as an 
24 for hirnsel f, and transferred 400,000 shares to 11 company 24 issuer or an undenvriter. 
25 he controlled called Newport Capital. 25 The Division's evidence regarding the movement of 

·,,•,·,•,•, ,•,•oc,•, ,·,•; ,,·,,,,., .. , ,"C•'No',.".'/o ,..,.., ... ,.,·,•.·,·,·,•,?,".,'•'·'>• ... ,·,·,·, o'o'No·,•,·,•,•,•,•,,,,,.._,,,,•,"?,'.~'•'·'•'•~''•'•'•••' ·,•,•,•·.•,·,·,·,·,•,•,,•.-,.·,·,·• ~ ,·,··~.·,·N~,·' ', c,•,•.•.•,-.·,• 'N<'-''•<"•'' '•'••'·' ',',".','.'.',',',''' ' ' ''' ·,•,••,••,·.'.'•. •'•',',''••'•'·'•'••'• •'<"•'•'•'•'0,',",','>•"·'·' 
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I the S-8 shares-- once again, we will really focus on the I the consulta.11ts for Newport Capital is Grant Atkins who 
2 November 2003 time period here -- will show that the 2 you will hear about. He is the president of Lexington 
3 movement of shares from Pierce to Newport and other 3 Resources. 
4 entities, and then to brokerage accounts and individual 4 Newport Capital paid large consulting fees to 
5 purchasers, constituted a distribution by Pierce of his 5 Mr. Atkins, and lent him a substantial amount of money 
6 S-8 shares so as to constitwe Pierce as being the 6 during the time period that Lexington was issuing shares 
7 definition of a statutory w1derwriter in this case. 7 to Pierce. and that Pierce was reselling those shares. 
8 Pierce also sold the majority of shares within 8 Additionally. Pierce ran IMT which was the 
9 the one-year period that was required by selling hundreds 9 recipient of the 950,000 option shares. IMT provided 

10 of thousands of shares just as Lexington's share price was 10 consulting services to Lexington, and Pierce, once again, 
11 peaking in June 2004. As a result we believe that the 11 decided who should be IMT's consultants. As a result, 
12 total evidence will show there was no Section 4.1 12 Pierce controlled IMT directly, and its various 
13 exemption for Pierce's resales of his Lexington shares. 13 commltant" indirectly. He is tberefim: lt:gally the 
14 The Division will also establish Pierce's 14 beneficial owner of the option grant shares that went to 
IS violations of Section 15-D and Section 16-A of the 15 or through IMT. 
16 l:ixchange Act by his failure to file the necessary 16 Second. Pierce controlled other entities that you 
17 disclosure forms. 17 will hear he was an officer and director of. This is 
18 Section 13-D required Pierce's filing of a 18 again a chart that provides you with the names of those 
19 Schedule 13-D within ten days of acquiring a 5 percent 19 entities, Newport and IMT that I have already discussed. 
20 bt:m:ficial ownership. Pierce admib in his answer that he 20 You will hear at least three other nan1es, Pacific 
21 did not file his Schedule 13-D until July 2006, even 21 Rim, Park Place, and Spartan. All of these entities 
22 though he had transactions going back all the way to 22 became shareholders of Lexington. and Pierce is deemed to 
23 November and December of 2003. Pierce therefore concedes 23 be the beneficial owner through his control of those 
24 his violation of Section 13-D. 24 shares. 
25 Section 16-A of the Exchange Act required Pierce 25 By virtue of his control over lMT, Newport, and 

' 
i 
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l to file forms 3, 4, and 5 to disclose his transactions in I these other entities, Pierce's stock holdings and 
2 Lexington shares while he was a I 0 percent owner of the 2 influence over Lexington went far beyond that which you 
3 company stock. 3 would normally expect of any employee or consultant. 
4 Pierce does not challcnge his failure lo file 4 Thirdly, Mr. Jeffrey Lyttle, staff examiner with 
5 those forms. but contends that he was never a 10 percent 5 the San Francisco office, will present a summary from 
6 beneficial owner. The Division will prove that his 6 brokerage statements and transfer records of the amount of 
7 beneficial ownership interest nearly always exceeded 10 7 Lexington shares held by Pierce and these various entities 
8 percent for the entire time period, and was once at 60 8 at any panicular time. 
9 percent. 9 Using that information, Mr. Lyttle will provide a 

10 To see this we need to look at some of the 10 calculation of the combined percentage of outstanding 
11 relationships that Pierce has with various companies. l1 Lexington shares that Pierce and these entities held at 
12 First. what the Division's evidence will show is that 12 any given time. His calculations will reflect that Pierce 
13 Pierce managed and controlled two entities about which you 13 and these entities combined had an ownership interest that 
14 will hear quite a bit in this case. You will hear about 14 exceeded 10 percent for nearly all of the relevant 
15 Newport Capital-- I have already mentioned that-- and 15 period. This chan will show some examples of the 
16 you will hear about IMT, which was the company that 16 ownership that we will indicate. 
17 received the 950,000 ve.~ted option :;hares. 17 The high point is November 18, 2003. You see the 
18 With respect to Newport, Pierce waB the president 18 10 percent line. There was a period in December 2004 
19 and a director of Newport. He decided who should serve as 19 where it fell beneath the 10 percent. and again in May of 
20 consultants for Newport. which did not have employees, it 20 2006, but throughout most ofthc period you \vill sec a 
21 had only consultants. 21 beneficial ownership that is over 10 percent. On occasion 
22 He hired and selected all of those consultants. 22 even, as we quoted, it was 20 percent. 
23 He also directed the brokerage tradings for Newport 23 The Division-· as a result of these percentages 
24 Capital. Pien;e therefore controlled Ne¥.-port Capital 24 Pierce was required to file forms 3, 4 and 5 under Section 
25 directly, and its consultants indirectly. Notably one of 25 16-A of the Exchange Act but never did so, and therefore 

8 (Pages 26 to 29) 

www.seadep.com 
SEATTLE DEPOSITION REPORTERS, LLC 

(206) 622-6661 * (800) 657-1110 fAX: (206) 622-6236 

A044 



In re: Lexington Resources February 2, 2009 

Page 50 Page 52 

1 provisions were all predicated upon Mr. Pierce having 1 restricted securities from the date he received them. 
2 provided ineligible servic-es. Presumably that is because 2 Why is that? Their contention is that because 
3 the Division hadn't figured out at that point in time that 3 the tnmsacuon documents, some of which 1 just showed you 
4 the little bit of capital raising that Mr. Pierce did on 4 on the screen, like the notice and agreement of exercise 
5 behalf of Park Place was compensated separately and apart, 5 of sale, the S-8 registration, the stock option plan, 
6 and not through S-8 issuances, but rather then by a cash 6 contain language like "investment purpose," or an explicit 
7 payment of $25,000, as you have seen from that chart. 7 reference in the event, etcetera, etcetera, the issuer 
8 Once they figured that out, when we had our 8 will use section 4.2, private placement. 
9 September 29 telephone conference, they realized that 9 1bc Division is contending because this alternate 

10 their eligibility case was not going to go anywhere and 10 theory, that the issuer chose -·that the issuer might 
11 that e;o..'Plains why the Division refused to provide a more 11 choose to avail itself of in issuing stock to Mr. Pierce 
12 definite statement about which particular services 12 existed in the transaction documents. They theorize that 
D Mr. Pieru: provided that were wmpensated by S-8 options 13 neu:ssarily the iss!ler must have used that private 
14 that actually had to do with capital raising, so there was 14 placement in issuing shares to :tvfr. Pierce. 
15 a statement back then that that information would not be 15 You will sec correspondence by Mr. Atkins, the 
16 provided. There is no such allegation at this point of 16 president of Lexington, to the transfer agent, Mr. Stevens 
17 the case. Just as there was no such allegation in the 17 on a number of occasions whenever a stock, an S-8 stock 
18 December summary disposition and prehearing briefing by 18 option was exercised in this case, or by a recipient or 
19 the Division. 19 grantee of Lexington, that the shares were always to be 
20 So the Division is now proceeding under the novel 20 marked free trading, and in fact clear stream eligible, 
21 theory that Mr. Pierce violated the registration 21 because they were traded overseas on the Frankfurt 
22 provisions because he took shares that were registered 22 exchange, and according to the testimony you arc going to 
23 under an S-8 stock option plan, exercised and purchased 23 hear, clear stream eligible enabled the shares to be 
24 those shares, and then resold them, just as you or I might 24 traded in overseas markets. 
25 in an S 1 registration by Cisco Systems, and if we got cold 25 So clearly the evidence will show you that 
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l feet and a few months later resold our Cisco shares, under 1 Lexington used the S-8 registrations that have never been 
2 the proceeding that we are about to undertake, analogizing 2 challenged by the Division to issue every share of S-8 
3 the case the Division is going to bring against Mr. Pierce 3 stock to Mr. Pierce that they claim was involved in an 
4 to your situation and mine upon selling our Cisco stock, 4 illegal distribution because they say Mr. Pierce was an 
5 we would then be put to the burden of -- once the Division 5 underwriter. 
6 of Enforcement challenged us as violating the registration 6 There is a legal argument there that I won't make 
7 provisions- of having to show that there was nothing 7 right now, but l want to make it clear in the opening 
8 wrong with the registration by Cisco. Otherwise you and I 8 statement, that the evidence will not show that Mr. Pierce 
9 don't have access to Section 4.1, the exemption for those 9 was an underwriter for the reasons we have just described. 

10 who are involved in transactions that do not involve 10 THE COURT: Thank you. 
11 issuer, dealer, or underwriter. II MR. YUN: Thank you, your Honor. We wi11 go 
12 You and I would have to comb through SK, and we 12 ahead and call our first witness then. 
13 arc securities lawyers and we might have a difficult time 13 THE COURT: Good. li 
14 meeting a burden of proof thnt Cisco properly registered 14 ************************~********************* 
15 its shares so that when we resold the shares we purchased 15 TEDYU: Being first duly sworn by 
16 in a public offering we were not violating the 16 the Judge on oath testified as follows: 
17 registration provisions. That's the case the Division is 17 
18 going to bri11g to you today. That case does not exist. lR DIRECf EXAMTNATION 
19 In addition we are going to call an expert 19 BYMR.YUN: 
20 witness who will put to rest one other aspect of that case 20 Q. Good morning, sir. 
21 that arose in their December briefing. The Division has 21 A. Good morning. 
22 since fallen back and said, well, in their briefing in 22 Q. I am glad to see the microphone is on. 
23 December, that Mr. Pierce must have received securities 23 Could you state your full name for the record, 
24 that were IKJt registered under the S-8 plan, but rather 24 spelling your last name? 
25 were issued in a private offering, and therefore they were 25 A. Sure, Ted Yu. The last name spelled Y-U. 
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1 Newport Capital? I A. No, I did not. 
2 A. Y cs, I did. 2 Q. If you could then tum to Exhibit 57 and tell us 
3 Q. Did you find those names appearing? 3 if you recognize what this document is. 
4 A. Newport Capital is mentioned in item 4, the 4 A. This is the form l 0 KSB for fiscal year ending 
5 submission of matters to shareholders vote, and Newport 5 December 31st, 2005. 
6 C.apital was a 2.6 percent holder at the time of 6 Q. Did you do a word search through this document? 
7 acquisition of Lexington Oil. 7 A. Yes. 
8 Q. Anything else that you found in there about 8 Q. Did you find the name Brent Pierce in this 
9 either Newport Capital or Brent Pierce? 9 document? 

10 A. No. 10 A. No. 
11 Q. Tum back then to the previous binders. Look at ll Q. Did you find the name Newport capital in this 
12 the items behind tabs 7, 8, and 9. 12 document? 
13 A. Yes. 13 A. No. 
14 Q. Tell us ifyou recognize these exhibits. 14 Q. Let me ask you to tum to Exhibit 58. Can you 
15 A. Yes, I do. 15 tell us what this document is? 
16 Q. What arc they? 16 A. This is the form 10 KSB for Lexington Resources 
17 A. These are Form S-8s that were filed by Lexington 17 for the fiscal year ended December 31st, 2006. 
18 Resources to register common stock that was going to be 18 Q. Did you do a word search through this document? 
19 issued to the planned participants. 19 A. Yes. 
20 Q. Is the first one for June of 2004'? 20 Q. Did you find either the name Brent Pierce or 
21 A. Yes. 21 Kewport capital in this document? 
22 Q. That's Exhibit 7? 22 A. Yes, I did. 
23 A. Yes. 23 Q. What did you find? 
24 Q. And Exhibit 8 would be February 2006, is that 24 A. In the beneficial ownership table under item 11, 
25 right? 25 Newport Capital was listed as owning 5.6 percent of 
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1 A. Yes. I Lexington Resources' shares, and in a footnote Brent 
2 Q. And Exhlbit 9 is March 2006? 2 Pierce was noted as having disposition power over those 
3 A. Yes. 3 shares. 
4 Q. Looking at these together, which sales 4 Q. Since you are in that general area, let me ask 
5 transactions did these three Form S-8s register? 5 you to take a look at Exhibit 59, please. 
6 A. They registered the issuance from the company to 6 A. Yes. 
7 the planned participants. 7 Q. What is Exhibit 59? 
8 Q. Did you find any supplemental prospectus 8 A. It is a Form SB 2 filed by Lexington Resources. 
9 registering sales by shareholders -- 9 Q. Can you tell us what the filing date was? 

10 A. No. 10 A. December of 2004. 
11 Q. -- for these documents? II Q. Is that December 15, 2004? 
12 A. No, I did not. 12 A. Yes. 
13 Q. If I could ask you to turn to the other binder, t3 Q. In general, what is a Form SB 2? 
14 Exhibit 56. 14 A. A Form SB 2 is a registration statement under the 
15 A. Yes. 15 '33 Act, and registered offers and sales of securities by 
16 Q. Do you recognize what this document is? 16 the company. 
17 A. It is the form 10 KSB for Lexington Resources for 17 Q. With respect to this document did you do a word 
18 2004. 18 search for the names Brent Pierce or Newport Capital? 
19 Q. That's the period ending December J 1st, 2004? 19 A. Yes, !did 
20 A. Yes. 20 Q. Did either one of those names appear? 
21 Q. Did you do a word search through this document 21 A. Yes, Newport Capital was listed as a selling 
22 for the names Brent Pierce and Ne\\'-pon capital? 22 shareholder of some common shares, and Brent Pierce was 
23 A. Yes, I did. 23 noted in a footnote as having dispositive powers over 
24 Q. Did you find any disclosure of those names in 24 those shares. 
25 this document? 25 Q. Let me ask you to turn to Exhibit 60. 
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I opinion --you know, if you have an opinion. 
2 THE WITNESS: If you buy shares in Cisco? 
3 Q. ln a registered public offering, and resell them 
4 a few weeks later. 
5 A. Right. When you resell them you will have to ask 
6 yourself if there is an exemption !hat you can rely on or 
7 else you should file a registration statement. That's a 
8 decision that requires you to look at all available 
9 exemptions under the '33 Act 

10 MR. WELLS: I have nothing further of this 
11 witness, your Honor. 
12 THE COURT: Thank you. 
B MR. YUN: No follow-up. 
14 THE COURT: Thank you for yow· testimony, 
15 Mr. Yu. You may depart. 
16 MR. YUN: Is he free to go back to Washington? 
17 THE COURT: You are free to go back to 
18 Washington. 
19 THE WITNESS: Thank you. 
20 MR \\TF:T.LS: T object, he is already in 
21 Washington. 
22 MR. BUCHHOLZ: The Division calls Robert Stevens. 
23 THE COURT: Do counsel find this room sort of on 
24 the warm side? 
25 MR. YUN: I don't have a problem with it. 
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I MR. WELLS: We are fine, your Honor. 
2 MR. BUCHHOLZ: It seems okay. 
3 MR. YUN: We have quite a number of vents over 
4 here. 
5 MR. WELLS: If we do get warm in ht.TC, may we ask 
6 you if we can remove our coats? 
7 THE COURT: Yes, I was even thinking of seeing if 
8 the temperature could be lowered. Go ahead and bring it 
9 up. 

10 MR. WELLS: Thank you, your Honor. 
II MR. YUN: Can we take five minutes? 
12 THE COURT: Let's take to quarter to. 
13 MR. YUN: Thank you very much, your Honor. 
14 Sorry. 
15 (Recess.) 
16 •••••••••••••••••••••••••••••••••••••••••••••• 
17 ROBERT STEVENS: Being fust duly sworn by 
18 the Judge on oath testified as follows: 
19 
20 DIRECT EXAMINATION 
21 BY MR. BUCHHOLZ: 
22 Q. Mr. Stevens, could you please state your name for 
23 the record 
24 A. Robert> R-0-B-E-R-T, Stevens, S-T-E-V-E-N-S, 
25 middle name Louis, L-0-U-I-S. 

February 2, 2009 

I Q. Mr. Stevens, did you start a transfer agent 
2 business in 200 I? 
3 A. Yes, sir, 1 did. 
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4 Q. What was the name of the transfer agent business? 
5 A. Global Stock Transfer, Incorporated. 
6 Q. Has it also been known by other names? 
7 A. Yes, we changed the name to X-Clearing 
8 Corporation, the letter X, dash, Clearing, 
9 C-L-E-A-R-1-N-G, Corp. 

10 Q. Was it known as X-Clearing during 2003 and 2004? 
11 A. Yes, it was. 
12 Q. Was it registered with the SEC? 
13 A. Yes, it i:;, aml was. 
14 Q. Were you employed at X-Clcaring 2003 and 2004? 
15 A. Yes, [was. 
16 Q. What was your role? 
17 A. President, and later chairman. 
18 Q. About how many employees did X-C1earing have at 
19 that time? 

A. As few as three, and as m1my as four. 20 
21 Q. As president and chairman were you familiar with 
22 X-Clcaring's business records? 
23 A. Intimately, yes. 
24 Q. Mr. Stevens, did X-Clearing have a client named 
25 Lexington Resources during 2003 and 2004? 
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1 A. Yes, it did. 
2 Q. Was it also a client when it was known as 
3 Intergold? 
4 A Yes,i!wa:;. 
5 Q. Did X-Clearing maintain records related to 
6 Lexington or Intcrgold shares and transfers of shares 
7 during 2003 and 2004'1 
8 A. Yes, we did. 
9 Q. When did you first obtain Lexington or Intergold 

10 as a client? 
II A. r remember it well. Tt was right after the 
12 terrorist attacks of '01, in 200 I. That's when I 
13 approached Mr. Pierce and Mr. Atkins about their business 
14 and we obtained the account. 
15 Q. Who actually agreed with you that Intergold at r 16 the time, and later Lexington.. would be a client of i 
17 X-Clearing? 
18 A. Originally Mr. Pierce, and then later Mr. Atkins. 
19 Q. Was Lexington part of a group of companies that 
20 became clients of X-Clearing at the same time? 
21 A. Yes, it was. I believe there were three that we 
22 brought over at one time. 
23 MR. WELLS: Objection., your Honor, irrelevant. 
24 MR BUCHHOI .Z: I'm not going to go much f11rther 
25 on that route, I just wanted to establish the relationship r ~: 
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I compensation in lieu of cash? I same as his role with ICI. 
2 A. Yes, sir. 2 Q. Did you have that understanding back in 2004? 
3 Q. Are you familiar with a company called ICI? 3 A. Yes, sir, I did. 
4 A. Iam. 4 Q. In association with the 25,000 shares that were 
5 Q. What is your understanding of what that company 5 issued to you following this letter, page l of Exhibit 40, 
6 is or was? 6 did you recdve 50,000 additional Lexington shares as a 
7 A. It was my understanding Investor Communications, 7 result of the three-for-four split? 
8 also known as ICI, those are the initials, was a company 8 A. Yes, I did. 
9 that provided investor relation and exposure issues for 9 Q. What did you do with those shares? 

10 public companies. 10 A. Those shares I gave back to Mr. Pierce. 
11 Q. Did you have any conversations with Mr. Pierce 11 Q. Did Mr. Pierce ask you to deliver those or 
12 about that company? 12 journal them to a particular place? 
13 A. Yes, sir, on an ongoing basis. 13 A. Yes, sir, the share certificates were sent to a 
14 Q. Was that happening in 2003 and 2004? 14 bank in Liechtenstein called Hypo Alpe-Adria Bank. I'm 
15 A. Yes, it was. 15 slaughtering the pronunciation. 
16 Q. Did you have an understanding, based on those 16 Q. You can refer to it ns "Hypo. • 
17 discussions, what his role was with ICI? 17 A. We sent to Hypo where the share certificates were 
18 A. Mr. Pierce was the funds behind it, and the 18 then broken down via some sort of a journal entry on their 
19 bruins behind the opemtion. 19 end, 50,000 to I believe him or Newport Capital, and 
20 Q. Are you familiar with a person named Marcus 20 25,000 shares were DTC'd hack to our accmmt at V Fin1mce 
21 Johnson? 21 Investments -- V as in Victor and the word "Finance." 
22 A. lam. 22 Q. When you say "we," you mean you personally? 
23 Q. Did you have an understanding of what his role 23 A. Yes. 
24 was, based on your discussions with Mr. Pierce? 24 Q. So you received 25,000 back, but the 50,000 
25 A. It was my understanding that his roles were 25 remained at Hypo Bank for either Mr. Pierce or Newport? 
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l similar to Mr. Atkins. Mr. Johnson did the administrative I A. Yes, sir, that was my understanding. 
2 paperwork, the filings as necessary, the administrative 2 Q. Was that based on discussions with Mr. Pierce? 
3 side of the business. 3 A. It was. 
4 Q. Did you ever work for ICI? 4 Q. Did he tell you a particular account at Hypo to 
5 A. No. T did not directly, no. 5 specify when you sent the shares over to Hypo Bank? 
6 Q. You didn't have any sort of consulting agreement 6 A. It's my recollection that it was Newport Capital's 
7 with ICI? 7 account. 
8 A. No, sir. 8 Q. In the discussions you had with him do you know 
9 Q. Did you ever enter into any son of debt 9 whether he also bad an account at Hypo Bank? 

10 assignment agreement with ICI? 10 A. Yes, I knew that Newport did have an account 
]] A. No, sir. ll there. 
12 Q. Are you familiar with a company called 12 Q. Right, Newport. 
13 International Market Trend? 13 I'm wondering whether you had knowledge of him 
14 A. lam. 14 also having an account, or just the Newport account? 
15 Q. What is your understanding of that company? 15 A. It was my understanding that he had an account 
16 A. My understanding of International Market Trend is 16 there as well. 
17 it's a European version of ICI. 17 Q. Please refer to Exhibit 41, the next exhibit in 
18 Q. Did you ever provide services for IMT? 18 the binder. 
19 A. No, I did not. 19 A. I'm there. 
20 Q. Did you have discussions with Mr. Pierce about 20 Q. Do you recognize Exhibit 41? 
21 IMT? 21 A. ldo. 
22 A. In a limited capacity, yes. 22 Q. Can you also refer to -- let's do them one at a 
23 Q. Based on those discussions did you have an 23 time - 42 next? 
24 understanding of his role a! IMT? 24 A. Yes. 
25 A. My understanding of his role with TMT was the 25 Q. And43? 

·•·•·••· • .-.•.••,·.•,••,• •, .,.,-..,,,,.,·,,·..-.·· ••· •• •••.··~.·.c .·,··•··,•o·,·.·;,·,.•,.'.',·,·,•,•, .•,•.·o,,o,•o,·,,,',','• ·,·.•,,.·,•,•,•.,·,.• .. • ,··,· ,·,·,•,·,·,·,>N,'.?? ·,·.v,··,···•·. 
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I terms of any other Privacy Act, we would have complied 
2 with those when we subpoenaed the documents, and I don't 
3 think they applied. 
4 MR. WELLS: If I may respond, using them is one 
5 thing. Using them without protecting confidentiality is 
6 quite another. 
7 THE COURT: Apparently Hypo Bank didn't ask for 
8 any confidentiality, and the Privacy Act doesn't apply to 
9 anything but a person, a human. 

10 Anyway, Exhibit 21 is admitted. 
11 MR. YUN: Exhibits 23 and 24 are account 
12 statements that we would offer subject to our prior 
13 agreement regarding redaction. 
14 MR. WELLS: Same objection, your Honor. 
15 THE COURT: Okay, 23 and 24 will be admitted as 
16 redacted. 
17 MR. YUN: Exhibit 25, which are documents rc 
18 Newport Capital and V Finance. 
19 rvm. WELLS: Same objection as to a non-party, 
20 your Honor. I would repeat there has been no offer by the 
21 Division to demonstrate that there is any notice to 
22 Newport Capital, and an opportunity for Newport Capital 
23 prior to production to redact portions of the documents it 
24 thought should be redacted or to designate the information 
25 confidential and seek to have it protected in its 
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l entirety, even if it is used in the proceeding. 
2 THE COURT: 25 is admitted, and 26. 
3 !viR, YUN; I'm offering 26, 27, and 28. 
4 THE COURT: I gather the same objection would 
5 apply to 26, 27 and 28? 
6 MR. WELLS: Correct, your Honor. 
7 THE COURT: Okay, 26, 27 and 28 are admitted. 
8 rvm. YUN: The Division Exhibit 29 and 30 are 
9 account records from Newpon at a different brokerage 

10 firm, the Peacock firm, and again subject to the 
11 Division's same agreement to redact personal identifying 
12 information, we would move those in. 
I 3 !viR. WELLS: Same objection. your Honor. 
14 THE COURT: Thank you. 29 and 30 are admitted, 
15 as redacted. 
16 MR. YUN: And finally, Exlubit 46, which are some 
17 transfer agent records relating to Lexington. This was 
18 held by a different transfer agent finn. He mentioned a 
19 Transfer On Line this morning, Mr. Stevens, so this is a 
20 Transfer On Line record. 
21 MR. WELLS: I will object on the basis of 
22 relevance, your Honor. 
23 MR. YUN: What these transfer records show are 
24 similar to the ones we had this morning, they would show 
25 the movement of Lexington shares for the March 2006 S-8 
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1 offering. 
2 TIIE COURT: That sounds at least vaguely 
3 relevant. 'Ihose are admitted, Division Exhibit 46. 
4 MR. YUN: Thank you, your Honor. 
5 Tiffi COURT: Very good. 
6 MR. BUCHHOLZ: The Division calls Jeffrey 
7 Lyttle. 

Page 140 

8 •••••••••••••••••••••••••••••••••••••••••••••• 

9 JEFFREY LYTTLE: Being first duly sworn by 
I 0 the Judge on oath testified as follows: 
11 

DIRECT EXAMINATION 
BY MR. BUCHHOLZ: 

12 
13 
14 Q. Good aftemoon, Mr. Lyttle. Can you please state 
15 your name for the record? 
16 A. Jeffrey Lyttle, first name J-E-F-F-R-E-Y, last 
17 namelittle,L-Y-T-T-L-E. 
18 Q. Where do you work, Mr. Lyttle? 
19 A. I am employed at the Securities and Exch8nge 
20 Commission in the San Francisco regional office. 
21 Q. What is your job title? 
22 A. I am a securities compliance examiner. 
23 <..2. What are your responsibilities generally as a 
24 securities compliance examiner? 
25 A. I conduct examinations of broker dealers and 
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l transfer agents that are registered with the commission to 
2 insure compliance with federal securities laws. 
3 Q. Mr. Lyttle, did you prepare several charts 
4 summarizing brokerage and transfer agent records in this 
5 matter? 
6 A. Yes, I did. 
7 Q. Where did you obtain the documents and 
8 information that you have summarized in your charts? 
9 A. Documentation was provided by Division staff, and 

10 it's my understanding that those documents were obtained 
11 through the Lexington Resources investigation. 
12 In addition I obtained historical price and 
13 volume trade data from publicly available sources in 
14 regard to Lexington Resources. 
15 Q. We will talk more about the charts in more 
16 detail. 
17 First let's briefly talk about your background. 
18 Did you attend college? 
19 A. Yes, I did. I obtained a bachelor's degree in 
20 1982 from Bates College, a degree in English. 
21 Q. Have you taken any course work since that time, 
22 any accounting or finance? 
23 A. Yes, I have taken course work in accounting, and 
24 I've obtained training through intemally at the SEC in 
25 regard to accounting and financial records. 
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I Q. Very briefly, can you summarize your work history i A. Yes, this is a chart that I prepared. 
2 before you started at the SEC? 2 Q. Is it complete in the form that you prepared it? 
3 A. After college I was a claims adjuster with a law 3 A. Yes, it is. It is a one-page chart and attached 
4 firm in New York City from 1983 to 1989 that focused on 4 to it are two spreadsheets, the first one is 14 pages long 
5 insurance, maritime insurance, specifically. It was not 5 and the second one is two pages long. 
6 securities related. 6 Q. What is summarized in Exhibit 48? 
7 In 1989 J moved to San Francisco and was employed 7 A. The chart reflects the closing price of Lexington 
8 again as a paralegal in a law firm, and that firm focused 8 Resources during two time periods, the daily closing price 
9 -- the work they did focused on defense of Litigation and 9 of the stock from November 29, 2003 through the end of 

lO arbitrations brought by investors. One of my centml 10 2004, and for a second period, January 1st, 2006 through 
11 duties was preparing profit and loss analyses on the 11 June 30th, 2006. 
12 accounts at issue in those cases. 12 On top of that are markers reflecting trades that 
13 Q. How long have you been with the SEC? B o<.x:urred in accounl<; in the name of Mr. Pierce and Newport 
14 A. Ten years. Since April 1999. 14 Capital. Purchases are reflected as blue triangles. 
15 Q. Have you been a securities compliance examiner 15 Sales arc shown as red circles. 
16 the whole time that you've been with the SEC? 16 Q. What's in the box? There appears to be 
17 A. Yes, I have. 17 summaries. It says, "summaries of trades by month." 
18 Q. As pan of your responsibilities with the SEC do 18 A. Yes, the summaries of trades by month aggregate 
19 you review and analyze brokerage and transfer agent 19 the total number of shares bought and/or sold during 
20 records? 20 relevant months, and for shares sold lisL~ the:: proceed.,; 
21 A. Yes, I do. 21 from those sales, and for the shares bought the cost of 
22 Q. Do you sometimes also assist Division staff 22 those purchases. 
23 during investigations? 23 Q. ls that based on the same underlying information 
24 A. Yes. 24 that you have used for the chan? 
25 Q. What types of activities does that involve? 25 A. Yes, yes, it's taken from the supporting 
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1 A. Oftentimes it's assisting in preparing requests I spreadsheets which are in turn supported by brckerage 
2 of broker dealer transfer agents related records, and at 2 statements. 
3 other times reviewing databases of information, ftlings 3 Q. Just to be clear again, which brokerage 
4 and financial records in databases that I have access to. 4 accounts -- tmly refer to the last four digits of the 
5 Q. When did Division staff first ask for your 5 account numbers, if you want to refer to them by name. 
6 assistance in summarizing records in this matter? 6 V.'hich accounts did you summarize in this chart? 
7 A. November 2008. 7 A. Okay. 1 con refer to the brokerage firm'? 
8 Q. Had you previously conducted any exarrtinations 8 Q. Sure. 
9 related to the Lexington investigation? 9 A. The first account was Hypo Bank account ending in 

10 A. No, I did not. 10 84 -- 0840, and an accmmt at V Finance ending in numbers 
11 Q. Had you provided assistance of any kind to the II 4207. The third account was a hrokerage account with an 
12 Division staff during the investigation? 12 account nwnber ending with numbers 9715. 
13 A. Earlier in 2008 I conducted a database search at 13 Q. Why did you include-- I think you said there 
14 Division staffs request, and provided them with search 14 were two in the name of Newport and one in the name of 
15 results. That was in early 2008, as I recall. 15 Pierce, is that right? 
16 Q. Did you analyze information, or just provide them 16 A. That's correct. 
17 search results? 17 Q. Why did you include Newport accounts? 
18 A. Tt was providing search results. There was no 18 A. Newport accounts, opening account documents, 
19 analysis involved. 19 reflect that Mr. Pierce was an officer of Newport 
20 Q. Mr. Lyttle, can you please turn to Division 20 Capital. There were corporate resolutions attached to the 
21 Exhibit 48 in the I!rst binder of Division exhibits? 21 opening account documentation, and they were both 
22 A. Okay. 22 corporate accounts which require someone authorized to act 
23 Q. Do you have Exhibit 48 in front of you? 23 on the corporation's behalf in that account, and he was 

I 

24 A. Yes, I do. 24 designated as that person. 
25 Q. Do you recognize Exhibit 48? 25 Q. What kind of trades are included in this chart? 
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1 MR. WELLS: If I can respond briefly to that, I I Your Honor, the Division has provided ample 
2 don't think I heard any of that in the evidence except a 2 correspondence showing the means of jurisdiction that have 
3 couple times Mr. Stevens said with respect to some other 3 been used, to innocent purposes we would contend, 
4 company, that Mr. Pierce seemed to be calling the shots. 4 perfectly lawful purposes, but nonetheless the means and 
5 When questioned about it, Mr. Pierce did not 5 instrumentalities of United States Commerce have been used 
6 control the transfer agents at all. When we got to ANP it 6 in Mr. Pierce's purchases of Lexington securities, and in 
7 tu.med out that Mr. Pierce's affiliate, Newport Capital, 7 his resale of Lexington stock to Ncwpo1t Capital. 
8 had loaned ANP money but Mr. Stevens was. in fact, the 8 However, with respect to the sales of securities 
9 owner. 9 from the Hypo Bank account in Liechtenstein, there has 

10 We also elicited testimony from Mr. Stevens that 10 been absolutely no evidence that jurisdictional means have 
11 Mr. Pierce was one of ICI's consultants, so it would make II been used. The evidence before the Court is that 
12 perfect sense that Mr. Pierce would be helping to select a 12 Mr. Pierce, a Canadian citizen obviously outside the 
13 transfer agent for Lexington, and otherwise consulting 13 United States, had an account at the Hypo Bank. obviously 
14 with Grant Atkins and Mr. Stevens in order to help get. 14 outside the United States in Liechtenstein. in which there 
15 business done for Lexington. 15 were securities that were sold, not until June of 2004, 
16 Mr. Stevens further testified that all of the 16 and there own witness, Mr. Stevens, said that by the 
17 fonnal documents were actually signed by Grant Atkins. 17 spring of 2004 Lexington securities were registered for 
18 It was consistent that Grant Atkins was the president and 18 trading on the Frankfurt exchange. 
19 director of Lexington. 19 There is absolutely no evidence that the sales 
20 The evidence of Mr. Stevens does not rise 20 from the Hypo Rank account were placed within the United 
21 anywhere near the level to suggest -to get past the 21 States or that the United States telephone lines, mails, 
22 initial burden of proof, to show that Mr. Pierce was an 22 faxes or even computer servers within the United States 
23 affiliate or controlling person. 23 were used to consummate those sales. 
24 Let's not forget a very elemental fact, and that 24 .MR YUN: I think the Division's evidence has 
25 is that there has been no allegation in the OlP that 25 made it pretry clear, the mails and the telephone were 
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I Mr. Pierce was an affiliate or controlling of Lexington. I used, and the faxes were also used throughout this entire 
2 I would also like to move to dismiss the 2 process to move shares from Lexington to Pierce and 
3 reporting violations based on the evidence submitted by 3 Newport Capital to other entities and to Hypo Bank and 
4 the Division that all of the dates selected for 4 that there is a Hypo Bank account at V Finance. As this 
5 determining beneficial ownership are based on transfer 5 says, and I haven't had a chance to look at these cases, 
6 agent records, which is patently inconsistent with the 6 it's all in the facts and circumstances of this case. 
7 purpose of the beneficial ownership reporting 7 There was trading of Lexington shares in the United 
8 requirements, both under Section 13 and Section 16, and we 8 States. There was a brokerage in Florida handling trading 
9 believe that the evidence they have submitted to sustain 9 in the United States. The excerpts of the testimony that 

10 their burden of proof on the reporting provisions is also 10 you will have from Mr. Pierce says he knew Mr. Thompson 
11 inadequate, so I would add that motion orally to the II and knew that Mr. Thompson was a market maker in the 
12 motion to dismiss the registration violations. 12 United States, and that he communicated with him, 
13 Having understood that as to the Section 13-D 13 including for trading. 
14 violation Mr. Pierce acknowledges that for some period of 14 We think the evidence clearly shows a nexus to 
15 time he should have reported 5 percent ownership but he 15 interstate commerce in this country. Even if some of the 
16 did not, and then the record shows he made a curative 16 sales may or may not have arguably happened in Germany, 
17 filing, that's on the EDGAR system and part of the 17 the fact is there were also sales happening in this 
18 commission's records. 18 country, and we believe that's enough to satisfy the 
19 THE COURT: Thank you, Mr. Wells. I will take 19 standard for participation in interstate commerce, which I 
20 your motion-- l will defer action on your motion. As you 20 think all the cases indicate is very broad indeed in this 
21 know, the commission frowns on dispositive rulings from 21 area of securities laws. 
22 the bench as set forth in the Rita Villa, V-l·L-L-A case 22 MR. WELLS: lt's interesting, your Honor, when 
23 of some years ago. 23 the Di\'ision was talking about the registration violation, 
24 MR. WEf ,LS: I have one other motion, a snmewhut 24 they were taking a very digital approach versu.~ an 
25 narrower one. 25 analogue or holistic approach. Every transaction, 
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1 statements •• 1 mind on Pierce's part to prevail on any of its alleged 
2 THE COURT: As long as I am on the housekeeping 2 claims, the evidence during the hearing nonetheless 
3 matters, you have provided exhibits and I am going to give 3 creates a compelling picture of a man who consciously 
4 them back to you. 4 acted to circumvent the disclosure obligations of the 
5 You can send them in to me at my office, and I 5 federal securities laws. 
6 have not written on them except to write exhibit numbers, 6 As the evidence in this hearing has shown, Pierce 
7 and in the case of Pierce Exhibit 58 I put on a sticky 7 consciously refused to comply with the registration 
8 that said "offered not admitted," but otherwise I haven't 8 obligations of Section 5 of the Securities Act, and 
9 written on them. I will leave the binders here when I 9 deliberately failed to report his Lexington transactions 

10 depart. 10 under Sections 13 and 16 ofthe Exchange Act. 
11 Do you want to have closing arguments, or take a 11 The Division was not. and still is not, obligated 
12 break and have closing arguments? 12 to prove any wrongful intent on Pierce's part, bur in his 
13 MR. YUN: Ours is not long, maybe 15, 20 13 own case in chief wilh his own witnesses Pierce himself 
14 minutes. We would be ready to go after a ten-minute 14 proved his own efforts at deception under the federal 
15 break, if they want closing statements. 15 securities laws. 
16 MR. WELLS: Very well, your Honor. We might as 16 Turning first to the Division's Section 5 
17 well get it done. l7 registration, the law is clear the elements of a prima 
18 THE COURT: Let's take a ten-minute break. 18 facie violation are merely one, Pierce's resale of his 
19 (Recess.) 19 Lexington shares, two, the absence of a registration 
20 THE COURT: Please proceed. 20 statement for those resales, and three, the use of 
21 MR. YUN: Thank you, your Honor. 21 interstate commerce for those resales. There is no basis 
22 This case has already generated a substantial 22 for disputing the existence of all three clements of the 
23 amount of briefing, motions and cross motions, and more 23 prima facie case. 
24 briefing is yet to come following this hearing. 24 I would like the Court •• we previously discussed 
25 With all this hearing the Court has certainly 25 during the very last preheating conference the Dudnick 
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l realized that this is not o common garden variety failure 1 case, an initial decision that Administrative Law Judge 
2 to register case, and it is not. 2 Mahoney issued. In that decision on page 14 Judge Mahoney 
3 Respondent Pierce would like you to believe that 3 cites a case called Robert G. Weeks. It's a commission 
4 the Division is looking to force every administrative 4 opinion at 56 SEC 1297, a 2003 cast:. Administrative Law 
5 assistant who buys 1 00 shares of his or her employer stock 5 Judge Kelly wrote the initial decision in that case. 
6 during an !PO or through an employee stock option plan, 6 During our bricfmg we will refer you to that 
7 must fear an enforcement action if he or she sells their 7 case and discuss it further. We think that reinforces our 
8 shares within a certain holding period. Rest assured, 8 position of the limited elements of a Section 5 violation, 
9 that is not the case here because the evidence establishes 9 even if there are allegations that some of the 

10 beyond any dispute that respondent Brent Pierce bears no 10 transactions involved overseas accounts. 
11 resemblance to the Cicso employee who merely buys and 11 Going back, however, to the element<> of the ca.,e, 
12 sells some of that company's shares. 12 Pierce does not deny his resales of Lexington shares. 
13 Instead, the evidence establishes that Pierce 13 Like the Division, he relics upon the transfer agent 
14 engaged, Wtth the assistance of others, including Urant 14 records showing the rapid transfer of shares to Newport 
15 Atkins, in a deliberate effort to acquire and sell1arge 15 Capital, and then to third persons or to brokerage 
16 holdings of Lexington shares while avoiding any disclosure 16 account~. 

17 to investors about themselves and their stock 17 Indeed, Mr. Atkins, who is Pierce's friend, 
18 transactions. By concealing his activities Pierce could 18 debtor, and witness, testified that on Noventber 24, 2003 
19 sell hundreds of thousands of Lexington shares in June 19 Pierce had to transfer and sell his initial exercise of 
20 2004 for millions of dollllfS without investors knowing 20 350,000 shares to try to circumvent the 10 percent 
21 that a large and influential Lexington insider was selling 21 ownership reporting limit. 
22 off hls holdings. 22 Additionally, Pierce admits in hls answer that 
23 Although there is no claim in the order 23 1 Iypo Bank sold 400,000 shares for him in June 2004 for 
24 instituting proceedings that has required the Division to 24 $2.7 million. Sn the resale clement is satisfit:d. 
25 prove negligence, deceit, or any other wrongful state of 25 1l1e lack of registration element is also 
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1 satisfied. Mr. Yu provided tmchallenged testimony that 1 offerings. 
2 the Form S-8 registration statements could have contained, 2 Having abused Form S-8 he carmot rely upon it now 
3 but did not contain, u supplemental prospectus covering 3 for any purpose, and that is something we will discuss in 
4 his resales. 4 the context of the Weeks case during our follow up 
5 Their expert witness today docs not dispute that 5 brief mg. 
6 there was a supplemental prospectus opportunity in the 6 And again, their own expert, during <.-'Toss-
7 Fom1 S-8 registration statements, if they had el~:eted to 7 examination., ackrrowledges that even where the commis.~ion 
8 take advantage of it. 8 issues guidance and issues opportunities to use certain 
9 You have heard the testimony describing who had 9 forms and registration, when it's abused., the commission 

10 to take advantage of that or risk violating the securities 10 steps in with enforcement actions to try to put a stop to 
11 laws, but there is no dispute that a supplemental 11 that abuse. 
12 registration component was always available tmder S-8 to 12 You cannc>t try to circmnvent the securities laws 
13 register these shares. 13 and expect to rely upon the registration provisions that 
14 Now, because Section 5 explicitly requires that 14 are in the securities regulations. 
15 every transaction must be registered or exempt, Pierce's 15 Looking at the issue of whether or not interstate 
16 resale had to be registered exempt, even if Lexington 16 commerce was used, obviously it was. There is no dispute 
17 shares were supposedly registered tmder Form S-8. As a 17 that Pierce's shares involve using interstate commerce to 
18 result, the second element is satisfied without looking at 18 transfer the shares from Lexington to Mr. Pierce and then 
19 Pierce's state of mind. 19 from Mr. Pierce to other holders, including Newport 
20 But here Mr. Atkin:;' evasive testimony on cross- 20 Capital, and from there it went to other parties and 
21 examination demonstrates Pierce's efforts to use Form S-8 21 various brokerage accounts. 
22 in an abusive fashion. During his direct examination 22 Mr. Atkins testified yesterday that some of the 
23 Atkins testified extensively about the need to consmnmate 23 instructions he gave for the movement of the 350,000 
24 a transaction where ICI consultants exchanged their unpaid 24 shares came from his room in Zurich because he needed to 
25 claims for S-8 shares to relieve Lexington of $1.2 million 25 get those shares moving to avoid the 10 percent reporting 
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1 of debt during the reorganization that took place on l requirement. Obviously interstate commerce is used 
2 November 19,2003. 2 throughout this process. That is all the Division needs 
3 We made it very clear all throughout that unless 3 to show. 
4 those debL~ 1.:<mld he reassigned and satisfied by some 4 Since Mr. Pierce has argued that proof of his 
5 other method he did not think he was going to get future 5 sales in the U.S. market is missing, Jet me address that 
6 financing for the compa.11y. [t was an inherent part of the 6 argument. As Mr. Elliot-Square testified, he did not know 
7 deal for it to go forward. 7 how he would sell 300,000 Lexington shn.res because the 
8 During cross-examination the Division asked 8 market for them was, in his own words, thinly traded. 
9 Mr. Atkins very simple questions about whether the amotmt 9 We have had the Court admit earlier the 

10 of the consultant's exchange claims for a nmnber of certed 10 armotmcement of the company for listing in Germany on the 
11 S-8 shares had been detemJined before November 19, given 11 Frankfurt stock exchange that takes place May 5, 2004. We 
12 how Mr. Atkins described the transaction. The simple 12 have also provided you with some of the volmne information 
13 answer to those questions should have been yes, of 13 for the Berlin and Frankfurt stock exchanges. I will just 
14 course. But Mr. Atkins chose to be evasive in response to 14 show that to you now just by way of example. 
!5 those questions. He is not cred1ble. 15 It's at the bottom of this sheet This is the --
16 Atkins and Pierce obviously knew who would be 16 the last colmnn from the end is the volmne on the Berlin 
17 getting the S-8 shares, and the number of shares they 17 exchange during the first three weeks of June 2004. The 
18 would be getting when this deal closed on November 19, 18 voltmle is zero. 
19 2003. Because of that fact Mr. Atkins and Mr. Pierce 19 Turning now to the Frankfurt exchange for some of 
20 could have easily arranged to have a reoffer prospectus 20 that same period, once again during these three weeks in 
21 included in the Form S-8 registration statement, but 21 Jtme, other than I 00 shares on June 17, the volmne is 
22 deliberately chose not to. 22 zero. 
23 Why? Simple. They did not want to disclose 23 The question is: With respect to the 400,000 
24 their backgrotmd and resale plans, and chose in.-;tead to 24 shares that Mr. Pierct: admil'l were sold during his-- in 
25 try to use Fonn S-8 for registering employee stock 25 his answer during June of 2004, where were those 400,000 
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Sams Archive Batch - Index J 

- Mess3ge 10# 1362635 - Archived on Nov 1, 2004 6:02:1(L~M 
Sltbject: Fw: trades 1 01291'04 
Frem: 
T«" 
Sm Date: 

"Steot Pierce 4>rent@brmtpiel"()oe,c:om> 
Nicholas lhompscm <nthompson@vfinance:oom> 
Nov I, 2004 6:00:18 AM 

:Mnsge BodY Tqxt; 

-:- Orig'jnaJ Mc:&'lage -
Fr()m: "Brent Pim:c" <brenl@btenrpiecce.c:cm> _ 
To; "Philippe~· <pJUJjppc,ruasl@hypo--alpe-adria.li> 
Cc: <phil.roast@bluewin.~l:\? 
Sent: Satnrday, October 30, 2004 9:27AM 
Snbjeet: Fw: trades 10/29104 . 

> Plcitse book the following trades to attorints as follf:)ws: 
> -LXRS purchase 15,000. CAN ACCORD to Newpor;t 
> _. . 
>-~sale IS,OOO V~ to Jcni-rob 
>" -I..XUS Purchase ·r O,OOOVfmam:;G to EurOtrade 

.. > -RVIlF putchase 3SOO Vfinanee to Newport 
> ·MIVT sales sooo· Vfillame to Eastern 
> 3o00 V6n~tolenirob 
> 2000. Vfinancc to Nr:wpon 
> 5000 VfinanCeto E\lrotrade . 
> [Siease fax Updates foithe following: · 
>Newport 
> Jccirob 
>Eastern 
>Eurotndo 
> Thank.sBP 

· > -· - Original Message-- _ 
? From: "NichoJJU ThOJilP3-0n• <fininfo@blast.neC> 
>To: "Br<:nt Pierce" ~lit:nlpien:e.~ 
=::~Friday, Qao,ber-29, 20041:27 PM 
> s~ trades J0/29104 · 
> . ' ... 
> 
>My home n\D11bt:r.  
> 
·> 
> b JSOO rvtif I .1486 
> s 15000 lxrs 2.508 
>b 10000 .bas. 2.418 
> s 20000 rnivt .12 
> 

. ·> 
>I didn't send i1 to Phil yet. 
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UNITED STATES OF AMERICA 
before the 

SECURITIES AND EXCHANGE COMMISSION 

Administrative Proceeding 
File No. 3-13109 

In the Matter of 

Gordon Brent Pierce, 

Respondent. 

Administrative Law Judge 
Carol Fox Foelak 

DIVISION OF ENFORCEMENT'S MOTION FOR 
THE ADMISSION OF NEW EVIDENCE 

Pursuant to Rule 154 ofthe Commission's Rules of Practice, 17 C.F.R. § 201.154, the 

Division of Enforcement ("Division") moves for the admission of new evidence which only 

became available after the hearing in this matter. The new evidence, which is material to 

respondent Gordon Brent Pierce's liability and ·the amount of disgorgement Pierce should be 

ordered to pay, was received by the Division on March 10, 2009 from a foreign securities 

regulator, the Liechtenstein Finanzmarktaufsicht ("FMA"), pursuant to a request that was first 

made in 2006. The evidence consists of account documents and Lexington stock trading 

summaries for accounts at Hypo Alpe-Adria Bank of Liechtenstein ("Hypo Bank") that were 

controlled by Pierce, directly or through his wife and daughter. The evidence shows that 

Pierce's wife and daughter were the beneficial owners of Lexington's controlling shareholder, 

Orient Explorations, Inc. ("Orient'')- even though Pierce testified under oath that neither he nor 

his wife held any interest in Orient, and argued in these proceedings that he is thus not an 

affiliate of Lexington. The evidence further shows that Pierce received millions of dollars in 

additional illegal proceeds from sales of Lexington stock through offshore entities under his 

control. Pierce refused to produce these documents to the Division, and Pierce's appeals in 

Liechtenstein further delayed the FMA's production of them to the Division. 

AlOl 



A. The Rules for Administrative Proceedings Permit the Hearing Officer to Admit 
Additional Evidence After the Hearing. 

Under the Commission's rules, the hearing officer has the ability to accept documentary 

or other evidence as may be required for a full and true disclosure of the facts. 17 C.F.R. § 

201.326. Also, the hearing officer may, for good cause, permit for extensions to the periods set 

forth in the Commission's rules for accepting the parties' proposed findings of fact and 

conclusions of law. In short, while the rules do not specifically provide for the acceptance of 

evidence after the hearing is concluded, the rules do not prohibit it and they allow the hearing 

officer to admit such evidence, when it is necessary for a complete record of the facts. 1 

As described below, the new evidence offered by the Division is highly relevant and had 

been requested by the Division long before the institution of these proceedings. The delay in 

receiving the documents was through no fault of the Division, but through Pierce's refusal to 

produce them and through delays in Liechtenstein, including appeals by Pierce, that prevented 

the foreign authorities from producing them sooner. 

B. The New Evidence Was Requested bv the Division before these Proceedings. 

On October 19, 2005, the Division requ~ted from Pierce, among other things, all 

documents relating to transactions of any kind in Lexington stock. See Declaration of Steven D. 

Buchholz filed herewith, at~ 2 and Exh. A (Division's original document request to Pierce). The 

Division also requested all statements from securities accounts for which Pierce exercised 

control or held a beneficial interest. Id. After the Commission issued a formal order of 

investigation on May 4, 2006, the Division issued a subpoena to Pierce requiring production of 

the same documents covered by the October 2005 request. ld. at ~ 3 and Exh. B. In response to 

the subpoena, Pierce produced copies of statements from his personal account at Hypo Bank 

1 The Commission's roles do provide a specific procedure for submitting additional evidence after the filing of a 
petition for review of an Initial Decision, but before the Commission's issuance of a decision on appeal. 17 C.F .R. § 
201.452. Under Rule 452, such a motion "shall show with particularity that such additional evidence is material and 
that there were reasorn~ble grounds for failure to adduce such evidence previously" See, ~. In the Matter of 
Vindman, Initial Decision at 17 nod nn. 49-51 (Admin. Proc. File No. 3-11247, Apr. 14, 2006) (Commission 
Opinion) (admitting new evidence that satisfied the requirements of Rule 452). If the rules permit the ndmission of 
additional evidence after appeal of an Initial Decision, the same showing should permit the hearing officer to admit 
additional evidence before an Initial Decision. 
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showing sales of Lexington stock in June 2004 alone that generated proceeds of$2.7 million. 

See Div. Exh. 18 (previously admitted into evidence). Pierce refused to produce any account 

records or other re:,--ponsive documents of offshore companies under his control, including 

Newport Capital Corp. ("Newport"). See Buchholz Dec]. at~ 4; ~ ~ Div. Exh. 62 at 42:18-

46:20 (previously admitted excerpts ofPierce's investigative testimony, including repeated 

objections by Pierce's counsel based on alleged privacy protections in Liechtenstein, 

Switzerland, and other offshore jurisdictions where the companies were formed or held 

accounts). Even after Pierce filed a belated Schedule 13D on July 25, 2006 disclosing his 

personal Lexington stock holdings and those ofhis wife Dana Pierce, Newport, and three other 

offshore companies, Pierce refused to produce docmnents or provide information of the offshore 

entities related to Lexington stock transactions that Pierce himself directed. See Div. Exh. l 5 

(previously admitted). 

As the Division's evidence during the hearing established, Hypo Bank sold millions of 

Lexington shares through its omnibus account at vFinance Investments, Inc. in 2004 and 2005, 

including sales that generated net proceeds of more than $8 million in June 2004 alone. See Div. 

Exhs. 21, 23-24, and 49 (all previously admitted). During the investigation, the Division 

requested records of Hypo Bank through the Liechtenstein FMA, including records that would 

identify the customers for which Hypo Bank was making those sales. See Buchholz Dec!. at~ 5. 

Given Pierce's refusal to provide certain requested records, this alternative was among the few 

avenues available, although it became a very difficult means. The Division first attempted to 

obtain documents of Hypo Bank through the FMA in late 2006, but was informed that the FMA 

could not obtain the documents for the Division. See Buchholz Decl. at~ 6. In late 2007, the 

Division learned that the FMA was working to amend Liechtenstein law to provide the FMA 

additional powers that may allow it to obtain documents for the Division. Id. at~ 7. As a result, 

the Division sent an additional request for documents to the FMA on Febmary 20, 2008. ld. On 

July 31, 2008, when these proceedings were instituted, the FMA had not provided any materials 

in response to the Division's request. Id. at~ 8. 
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Finally, on December 10, 2008, Division staff in the San Francisco Regional Office 

learned that the FMA had been given additional powers and received a partial production of 

documents responsive to the Division's February 2008 request. Id. at 'lJ 9. This production 

included responsive documents for only some of the Hypo Bank accounts that traded in 

Lexington stock. Id. at 'lJ 10. Notably, the December 2008 production did not include any 

documents from Pierce's personal account at Hypo Bank, through which he had sold $2.7 

million in Lexington stock. Id. at -n 11. The Division produced all of the FMA documents to 

Respondent on December 18, 2008. Id. at 1 12. The FMA informed the Division that the other 

Hypo Bank accountholders had filed appeals in Liechtenstein to prevent the FMA from 

providing the information to the Division, and that further responsive documents could not be 

produced until the appeals were resolved. !Q. at, 10. 

On March 6, 2009, the Division learned that some of the appeals in Liechtenstein had 

been resolved and that the FMA would make another partial production of information for 

additional Hypo Bank accounts. Id. at, 13. Division staff in the San Francisco Regional Office 

received these documents on March 10, 2009, and produced them to Respondent on March 13, 

2009. IQ. at 'lJ 14. This production, unlike the December 2008 production, included documents 

related to Pierce's personal account at Hypo Bank, as well as Hypo Bank accounts of several 

offshore companies, including Newport, for which Pierce is identified as the beneficial owner 

and person authorized to conduct transactions in the accounts. Therefore, Pierce must have been 

one of the accountholders who appealed to prevent the FMA from producing responsive 

information to the Division. 

C. The New Evidence Shows that Pierce's Wife and Daughter Owned the Controlling 
Block of Lexington Stock. 

The March 2009 FMA production included certain records from an account held at Hypo 

Bank in Orient's name. In response to the Division's subpoena, Pierce did not produce any 

documents related to Orient. Orient is an offshore company that had been the majority 

·shareholder of Lexington Oil and Gas and became the controlling shareholder of Lexington 

Resources on November 19, 2003 when it received 2,250,000 Lexington shares as a result of the 
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reverse merger, just over 50 percent of Lexington's outstanding stock. On January 21, 2004, 

Orient acquired another 750,000 shares, which increased its ownership stake to 64 percent. See 

Div. Exh. 55 at 8-9, 165 (previously admitted Lexington Form 1 0-K for fiscal year 2003); Div. 

Exh. 51 (previously admitted chart showing Lexington's total balance of share outstanding). 

Orient continued as Lexington's largest shareholder at least through 2006. See Div. Exh. 58 at 

78 (previously admitted Form 10-K for 2006). Lexington's Form 10-K for 2003 attached a copy 

of the share exchange agreement by which Orient received the controlling stake in Lexington, 

which listed Orient's address as Pierce's personal address in the Cayman Islands. See Div. Exh. 

55 at 165. Lexington's 10-K stated that Orient's sole shareholder was Meridian Trust, but did 

not disclose the beneficiaries ofMeridian Trust. Id. at 71. 

In his investigative testimony, Pierce admitted that the address listed for Orient was his 

personal address in the Cayman Islands, but stated that Lexington made· an error in listing Orient 

as sharing Pien.:e' s personal address. See Buchholz Decl. at ~ 15 and Division's Exh. 78 

attached thereto but not yet admitted, at 405:2-25 (additional excerpts from Pierce's investigative 

testimony). Pierce denied ever having an ownership interest in Orient or in the Lexington stock 

held by Orient: 

Q: Have you ever had auy ownership interest whatsoever in any of the 
stock that's referenced in the filing, the 2,250,000 shares? 

A: Absolutely not. 

Q: Has your wife? 

A: No. 

Id. at 406:1-6. Pierce testified that his current wife's name was Dana Marie Pierce and that he 

had a daughter named . Id. at 12:1-5 and 13:19-24. 

The documents for Orient's Hypo Bank account produced by the FMA in March 2009 

include a statement of beneficial ownership signed by the offshore director of Orient. That 

document states that the sole shareholder of Orient is Canopus TCI, Ltd. as trustee of Meridian 

Trust, and that the beneficiaries of Meridian Trust are Dana Marie Pierce and . 

~Buchholz Dec!. at ,!16 and Division's Exh. 79 attached thereto but not yet admitted, at page 
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SEC 1584!6. It also states that Meridian Trust was created on July 25, 2003. Id. at page SEC 

158418. In addition, the March 2009 production included email correspondence from Pierce to 

his primary contact at Hypo Bank requesting documents related to transactions in Orient's 

account. See Buchholz Decl. at "i 20 and Division's Exh. 83 attached thereto but not yet 

admitted, at page SEC 159147. 

D. The New Evidence Shows that Pierce Received Millions of Dollars In Additional 
Illegal Proceeds from Lexington Stock Sales. 

The OIP alleges that Pierce orchestrated an illegal distribution of Lexington stock, that 

Pierce personally received at least $2.7 million in his personal account at Hypo Bank as a result 

of the illegal distribution, and that in total approximately $13 million in proceeds were generated 

by stock sales through Hypo Bank (including the $2.7 million in Pierce's personal account) as a 

result of Pierce's illegal distribution ofLexington stock. OIP m! 14-16. Pierce did not produce 

any documents related to Lexington sales through Hypo Bank by offshore companies under his 

control. Therefore, at the Hearing Officer's request and based on the Hypo B~ information 

available to it at the time, the Division stated in its Motion for Summary Disposition filed on 

December 5, 2008 that it was seeking $2,077,969 in disgorgernent from Pierce, based on the 

portion of the $2.7 million in Lexington sales in his personal account at Hypo Bank that the 

Division traced to his illegal distribution of purported S-8 stock. 

The FMA production in March 2009 shows that Pierce received far more than just the 

$2.] million in illegal proceeds from his personal Hypo Bank account. Indeed, he made millions 

of dollars in additional unlawful profits by selling Lexington shares through Newport and other 

offshore companies that had accounts at Hypo Bank. See Buchholz Dec!. at,-~ 17-25 and 

Division's Exhs. 80-88 attached thereto but not yet admitted (account documents and trading 

summaries showing sales of Lexington stock in Hypo Bank accounts controlled by Pierce). For 

example, the FMA documents include a summary ofNewport's Lexington s111es that show sales 

of more than 1.2 million Lexington shares between February and June 2004, when Lexington's 

stock price was steadily rising from $3.00 to more than $7.00 per share. I d. at~ 19 and 

Division's Exh. 82 attached thereto, at pages SEC 159071-73. In June 2004 alone, when 
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Lexington's stock price was at its peak, Pierce sold nearly 400,000 shares through the Newport 

account (in addition to selling 400,000 shares through his personal account). Id. It appears that 

the vast majority of these shares were issued by Lexington purportedly pursuant to Form S-8 

registration statements, transferred to Newport or the other offshore companies, and then sold by 

Pierce into the open market through Hypo Bank.2 Therefore, it appears that Pierce received 

millions of dollars in additional ill-gotten gains from sales of Lexington shares that were part of 

his illegal stock distribution. 

E. The New Evidence Is Highly Relevant and Should Be Admitted. 

The new evidence is material to these proceedings in two different respects. First, it 

shows that Pierce's wife and daughter were the beneficial owners of Orient, Lexington's 

controlling shareholder, contrary to the testimony of Atkins and the statements made by Pierce's 

counsel at the hearing that Pierce had no connection to Orient. See Transcript at 323:23-324:6; 

607:5-25. This further rebuts Respondent's argument 'that he was not an affiliate of Lexington 

and therefore qualified for an exemption from registering his stock sales. In light of the new 

evidence, there can be no doubt that Pierce was an affiliate of Lexington and had the ability to, 

and in fact did, control Lexington and its president Grant Atkins. Atkins admitted at the hearing 

that he never consulted with Orient or receivt:d any direction or input from Orient even though it 

was Lexington's majority shareholder; now it is clear that Orient simply represented a control 

block of Lexington's shares that gave Pierce the ability to direct Lexington and Atkins. See 

Transcript at 456:2-12; ~also In the Matter of Dudchik, Initial Decision at 15 (Admin. Proc. 

File No. 3-12943, Dec. 5, 2008) (AU Mahony) (finding that person who sold stock was an 

affiliate, despite his attempt to create the appearance that he was not a control person and 

affiliate by having the company issue a control block of shares to his son). 

Second, the new evidence shows that Pierce received millions of dollars in additional 

illegal proceeds from his sales of Lexington stock through accounts at Hypo Bank in the names 

2 The Division is currently analyzing the new evidence and will include with its post-hearing brief a new chart, 
which will be labeled as proposed Division's Exhibit 89, calculating the exact amount of additional disgorgcmcnt 
that it intends to seek from Respondent as a result of the new Hypo Bank evJdence. 
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. . 

of offshore companies that he controlled. For example, through the Newport account at Hypo 

Bank, Pierce sold approximately 1.2 million shares between February and June 2004. Most of 

these shares had been issued by Lexington purportedly pursuant to registration statements on 

Form S-8, like the shares that Pierce sold in his personal Hypo Bank account for $2.7 million, as 

previously desLTibed at the hearing. Therefore, the new evidence shows that disgorgement far in 

excess of $2.1 million is warranted against Pierce in these proceedings. 

In addition to being highly relevant, the new materials received from Hypo Bank had 

been requested by the Division long before the institution of these proceedings. The delay in the 

Division's receipt of the documents was due to Pierce's refusal to produce them and delays in 

Liechtenstein, including appeals by Pierce, rather than through any fault of the Division. 

Therefore, the Division can make even the showing required under Rule 452, which would 

permit the admission of additional evidence during appeal of an Initial Decision. 

Accordingly, the Division hereby respectfully moves the Law Judge to admit Division's 

proposed Exhibits 78-89. 

Dated: March 18, 2009 Respectfully submitted, 

CjA 
JohnS. Yun 
Steven D. Buchholz 
DIVISION OF ENFORCEMENT 
SECURITIES AND EXCHANGE COMMISSION 
44 Montgomery Street, Suite 2600 
San Francisco, CA 94104 
Phone: {415) 705-8101 
Fax: (415) 705-2501 
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In accordance with Rule 340 o fthe Commission's Rules of Practice, the Division of 

Enforcement submits these Proposed Findings of Facts and Conclusions of Law against Respondent 

Gordon Brent Pierce ("Pierce"): 

PROPOSED FINDINGS OF FACT 

Pierce's Used His Consulting Firms To Exercise Control Of Intergold And Lexington: 

1. Pierce is the president of Newport Capital ("Newport"), and became an officer and 

director of Newport prior to July 2001. Investigative Testimony Transcript of Gordon Brent Pierce 

dated July 27 and 28,2006 ("Pierce Testimony") at 23 (Division's designations contained in 

Division's Exhibit 62). Newport provides financing and locates investment opportunities for 

companies. Id at 20-21. Newpon also provides investor relations and promotional services to 

public companies, either directly or through Pierce's other companies. Id at 20, 53. 

2. Newport does not have any employees, just consultants. Pierce provides consulting 

services to other companies through Newport. Jd. at 27, 37. Pierce receives annual compensation 

from Newport of $800,000 to $900,000 for his consulting services. !d. at 66. 

3. Pierce borrows money from Newport (which he approves on behalf of Newport) and 

sometimes paid down his loans from Newport by transferring his Lexington shares to Newport. Id 

at 107, 109. Pierce also caused Newport to invest directly in Lexington on numerous occasions 

between late 2003 and 2006 in the form ofloans and private placements. See Division's Exhibits 59, 

60, 70; Hearing Transcript at 410, 414. 

4. After identifYing himself as a witness on behalf of himself, Pierce failed to appear at 

the hearing. 

Pierce's Used His Control To Obtain 950,000 Vested Option Shares For Resale: 

5. lntergold Corporation ("lntergold") was a shell corporation with essentially no 

business operations, income, or property by 2002. Respondent's Exhibits 1 at 3. In November 2003, 

Intergold merged with Lexington Oil & Gas Ltd. ("Lexington Oil") to form Lexington by issuing 

three million shares with restrictive legends to the shareholders of Lexington Oil and by changing 

lntergold's name to "Lexington Resources." 

Alll 



6. Atkins was the president of Intergold and became the president of Lexington. 

Respondent's Exhibit 5. 

7. Pierce was an officer and director of Investor Communications International, Inc. 

("ICI"). Pierce Testimony at 54. Pierce provided consulting services to ICI through Newport. Id. 

at 72. ICI in turn provided consulting services to lntergold and then Lexington until the first quarter 

of 2004. Transcript of Proceedings on February 2, 3 and 4, 2009 ("Hearing Transcript" or 

"Transcript") at 312-13. 

8. Pierce was the "funds" and the "brains" behind ICI, while ICI's nominal president, 

Marcus Johnson ("Johnson"), only did administrative paperwork and filings. I d. at 94-95. 

9. Atkins provided his services as president of Intergold in his capacity as a consultant 

for ICI. Pierce's Testimony at 64 (Division's Exhibit 62). While serving as the president of 

lntergold and then Lexington, Atkins received consulting fees from ICI for his services as president 

of lntergo!d and Lexington during 2002, 2003 and 2004. Those fees were $17,325 in 2002, $19,625 

in 2003 and $60,000 in 2004. Transcript at 452-53; Respondent's Exhibit 5 at 5; Division's Exhibit 

56 at 96. 

10. ICI lent money to Intergold to allow that company to stay in business. By October 

2003, Intergold owed a total of$1.2 million to ICI. Hearing Transcript at 301; Respondent's Exhibit 

2. 

11. Atkins worked to arrange a restructuring of lntergold. One of the key issues for 

Atkins to resolve was Intergold's debt to ICI. According to Atkins,"! couldn't go forward with a 

new company and try to raise money in it if there was this [ICI] debt that was outstanding .... " 

Transcript at 3 0 3. 

12. Atkins restructured Intergo ld by giving Pierce's group a major stake in Intergold. 

First, Atkins gave Pierce's group 100,000 shares of stock with restrictive legends in lieu of $250,000 

owed to Pierce. ld. at 303-04; Respondents' Exhibit 2. 

13. Second, Atkins gave Pierce's group, through his consulting firm, International Market 

Trend AG ("IMT"), "the right and option ... to purchase all or any part of an aggregate 950,000 
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shares of the ... Company" for five years from November 18, 2003 in lieu of $4 7 5,000 owed to 

Pierce's group (the "Option Agreement"). Division's Exhibit 2 at 2. 

14. When Atkins agreed to give Pierce's group the vested options for 950,000 shares, 

there were 521,184 Intergold common shares outstanding. Respondent's Exhibit 5 at 2. This meant 

that under the Option Agreement, Pierce's group received vested options -without paying cash -

for 64% of Jntergold's shares on a post-exercise basis. Division's Exhibit 51. 

15. Atkins therefore gave Pierce's group a 64% block of the equity that Intergold's 

shareholders would retain as part of the forthcoming merger with Lexington Oil. It also gave 

Pierce's group the shares that they would sell to cash out after the merger. 

Pierce's Control Over Lexington: 

16. Following lntergold's merger with Lexington Oil on November 19, 2003, the 950,000 

vested option shares granted to IMT represented 21.25% of Lexington's outstanding shares. 

Respondent's Exhibit 5 and 5-6. The largest block of shares, 63.9%, was purportedly owned by 

Orient. !d. at 6. 

17. The sole shareholder of Orient is an off-shore trust whose only beneficiaries are 

Pierce's wife and daughter. Proposed Divisions' Exhibits 78, 79. Pierce's total influence over 

Lexington must therefore be measured by combining IMT's 21.25% stake with Orient's 63.90% 

stake. 

18. Although Orient was supposedly the majority shareholder, it exercised no influence 

directly over Lexington's management. Atkins did not speak with Orient's representatives or even 

know who Orient's representatives were. While never talking to Orient's representatives, Atkins 

would speak with Pierce three or four times per week. Transcript at 455-56. 

19. Lexington's shareholders and directors also exerted no control over the company. 

Lexington did not have any shareholder meetings during 2003 or 2004. After Atkins appointed 

additional directors to Lexington's board, the board still did not have meetings, except for quarterly 

meetings of the audit committee. Other board actions were handled through written consents. Jd, 

at 457-58. 
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20. Lexington had only nominal business operations. Lexington had no revenues during 

2003 and only $472,000 in revenues during 2004 (versus more than $6.5 million in expenses). 

Division's Exhibit 56 at 35. Most operational activities were performed by LMT, which provided 

consulting services to Lexington for financing, investor relations and locating oil and gas properties. 

Pierce Testimony at 67 (Division's Exhibit 62). 

21. Pierce was an officer and director oflMT. !d. at 36. Pierce provided consulting 

services to IMT through Nevvport. ld. at 64-65. Pierce had Newport lend money to IMT. Id. at 95; 

Division's Exhibit 70. Pierce was the "funds" and the "brains" behind the business. Hearing 

Transcript at 96. 

22. IMT also helped raise financing for Lexington in Europe and the United States. 

Pierce Testimony at 70. Lexington did not have any offices of its own, except for a corporate 

identification office in Las Vegas, Nevada. 

23. Rather than having its own offices, Lexington used IMT's office in Blaine, 

Washington. IMT's administrative staff answered the phones for Lexington, forwarded telephone 

calls, directed emails, obtained shareholder inquiries and handled banking responsibilities. Hearing 

Transcript at 457-58. 

24. Lexington also did not pay its officers, who therefore relied upon Pierce for income 

and loans. Both Lexington's president, Atkins, and chief financial officer, Vaughn Barb on 

("Barbon'·), did not receive salary payments from Lexington during 2003 and 2004. Instead, all of 

their reported compensation relating to Lexington came from ICI, the consulting group Pierce 

controlled. Division's Exhibit 56 at 96 (showing ICI payments of $60,000 to Atkins and $64,000 

to Barbon during 2004). 

25. While not receiving payments from Lexington, Atkins received large payments from 

Newport. Atkins was a paid consultant for Newport for five years, including the time when he was 

Lexington's president. Pierce gave Atkins his consulting assignments for Newport. Transcript at 

451' 453-54. 

26. Atkins also borrowed money from Pierce from 2004 to 2006 to remodel his home. 
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Although Atkins borrowed the money from Pierce, the funds came from Newport. Atkins repaid the 

loan by transferring stock to Newport. Id at 453-54, 459. Although Atkins might have borrowed' 

up to $400,000 from Pierce, he could not say what the total was. 

27. During the hearing, Atkins would not provide the total amount of compensation that 

he received from Newport, and also refused to disclose even a general description of his income 

sources in 2003 and 2004. Id at 454-55. Bank records indicate that from December 2003 to 

November 2004, Newport paid a total of$ 268,000 to Atkins. Division's Exhibit 70. 

28. Pierce decided who should provide services to Intergold and Lexington. Intergold 

retained X-Clearing Corp. ("X-Clearing"), which was formerly known as Global Securities Transfer 

Inc., as its transfer agent in 200 I. 

29. Pierce made the decision to have Intergold retain X-Clearing, while Atkins merely 

memorialized the retention of X -Clearing. Hearing Transcript at 81-82. After Intergold's merger 

with Lexington Oil, X-Clearing continued to serve as the transfer agent for Lexington until2004. 

Transcript at 83-84. 

30. Intergold and Lexington were "slow pay" accounts. When X-Clearing's president, 

Robert L. Stevens ("Stevens") had trouble getting paid by Intergold or Lexington, he went to Pierce 

to get the bills paid because Pierce was the money behind the venture. See !d. at 104. 

Pierce's Control Over Accounts At Hypo Bank And vFinance: 

31. Pierce had an account in his own name at Hypo Bank. He was the only person 

authorized to conduct trading in his Hypo Bank account. Pierce Testimony at 42; Division's 

Exhibits 16-19; Proposed Division's Exhibit 87. Pierce owned Intergold shares prior to the merger 

with Lexington. Through the merger, Pierce's Intergold shares were converted into 42,561 

Lexington shares, which Pierce deposited into his personal Hypo Bank account. Division's Exhibit 

50. 

32. As revealed in the new records produced to the Division on March I 0, 2009, Pierce 

also controlled accounts at Hypo Bank in the names of Newport and another offshore company, 

Jenirob Company Ltd. ("Jenirob"). See Proposed Division's Exhibits 80 and 84. 
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33. In 2003 and at about the same time that Lexington began trading on the OTCBB, 

Pierce opened a brokerage account for Newport at vFinance. Pierce Testimony at 218; Division's 

Exhibit 25. Hypo Bank also held an omnibus account in its name at vFinance. 

34. Hypo Bank traded for its customers, including Pierce and the offshore companies he 

controlled, through its omnibus v Finance account. See Division's Exhibits 17-19, 23-24 and 

Proposed Division's Exhibits 82-83, and 86 (brokerage records reflecting trades in Lexington 

shares). By trading in his Hypo Bank accounts through the omnibus vFinance account in Hypo 

Bank's name, Pierce ensured that neither his name nor the names of his companies appeared on the 

vFinance brokerage statements or on trading records kept by U.S. exchanges. 

35. Pierce's primary broker at Hypo Bank was Philippe Mast ("Mast"). See Proposed 

Division's Exhibits 80-88. Mast also was a signatory on the account opening documents for Hypo 

Bank's omnibus account at vFinance. Division's Exhibit 21. 

36. Mast and Pierce communicated if a Hypo Bank account was executing trades in 

Lexington shares. Division's Exhibit 67. According to Pierce, it was "regular protocol" for Mast 

to tell Pierce about Hypo Bank accounts that were trading in Lexington. Pierce Testimony at 391 

(Division's Exhibit 62). Mast was also the contact person at Hypo Bank when X-Clearing arranged 

to transfer Lexington shares to a Hypo Bank account. 

37. Stevens spoke with Mast to have Lexington shares transferred to Brown Brothers 

Harriman, which was Hypo Bank's clearing broker in the United States. Stevens helped Hypo Bank 

get shares that were in "street name" and therefore sellable on the open market. Hearing Transcript 

at 101-03. 

38. Pierce also communicated with vFinance about its trading in Lexington shares for 

Hypo Bank. Nicholas Thompson ("Thompson") was the market maker for Lexington shares at the 

vFinance brokerage firm. Pierce had known Thompson for five years. Id at 114, 228. Thompson 

sent Pierce emails discussing trading in Lexington shares that Thompson was executing for Hypo 

Bank's account at vFinance. Division's Exhibit 33. 

39. Thompson would tell Pierce about a Lexington stock trade in Hypo Bank's account 
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before Thompson even told Mast about the trade. ld Pierce testified that he communicated 

regularly with Thompson about Lexington trading in Hypo Bank's account. Pierce Testimony at 

391-92. 

Pierce's Receipt And Distribution Of Lexington Form S-8 Shares: 

40. On November 21,2003, Lexington filed a short-form registration statement, the 

November 2003 Foto' S-8, which purported to register Lexington's stock issuances to employees 

and consultants. The Form S-8 stated that the stock recipients must represent that the shares would 

not be sold or distributed in violation of the securities laws. November 2003 Form S-8 at 2, 19 

(Division's Exhibit 6). 

41. The November 2003 Form S-8 did not even contain so much as a supplemental 

prospectus to register resales by any Lexington shareholder, and therefore no disclosure whatsoever 

about the selling shareholders, their holdings, or their plan of distribution was provided. Subsequent 

Form S-8 filings also failed to contain even a supplemental prospectus. Transcript at 60, 62-63. 

42. Lexington issued 350,000 pre-split shares on November 24,2003 to Pierce, which 

Pierce transferred that same day to Newport. Division's Exhibit 40. Pierce obtained those 350,000 

shares after representing that he was obtaining the Lexington shares for "investment purposes" only. 

Option Exercise Agreement dated November 24,2003 at I (Division's Exhibit 10). 

43. Contrary to the representations, Pierce caused Newport to sell 328,300 of those 

350,000 pre-split Lexington shares to third persons. Division's Exhibit 40. These transactions left 

Newport with 21,700 pre-split Lexington shares. 

44. Lexington also issued 150,000 pre-split shares on November 25, 2003 to Pierce, who 

represented that the shares were for investment purposes only. Division's Exhibit I I. Pierce 

transferred 50,000 of those shares on December 2, 2003 to Newport and retained the other 100,000 

pre-split shares for his own account. Division's Exhibit 41. Pierce transferred these IOO,OOO 

Lexington shares to his personal account at Hypo Bank. Division's Exhibit 16; Proposed Division's 

Exhibit88. 

45. Pierce had originally asked to have these 150,000 shares issued with the 350,000 
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shares that he received on November 24, 2003. However, Atkins spoke with Pierce by telephone 

and advised Pierce that the 500,000 share issuance would cause Pierce to cross the I 0% ownership 

threshold for reporting his stake in Lexington. Atkins recommended to Pierce that they structure the 

transaction to split the 500,000 shares into two blocks of 350,000 and 150,000 shares that would be 

issued on consecutive days. Hearing Transcript at 359-60, 473-75. 

46. On January 22, 2004, Lexington issued 300,000 pre-split Lexington shares to Pierce's 

long-time associate, Richard Elliot-Square, pursuant to the November 2003 Form S-8. Respondent's 

Exhibit 27. On January 26, 2004, Elliot-Square transferred all 300,000 of those shares to Newport. 

Respondent's Exhibit 28. Elliot-Square has offered conflicting reasons for his receipt and transfer 

of those 300,000 shares. During the Division's investigation, Elliot-Square stated that the 300,000 

shares might have been a mistaken payment of too many options for the work he performed. 

Transcript at 279-80 (quoting ttom Transcript of Richard Elliot-Square Interview dated February 28, 

2007). Pierce later deposited these 300,000 shares into Newport's Hypo Bank account. Proposed 

Division's Exhibit 82. 

47. On January 29, 2004, Lexington effected a three-for-one stock split and distributed 

to all current shareholders two new shares for each one they held. As a result of the stock split, 

Pierce retained in his personal Hypo Bank account a total of300,000 post-split Lexington shares that 

were issued under the November 2003 Form S-8. 

48. Pierce's Hypo Bank account also contained 121,683 post-split Lexington shares that 

he received in exchange for his original Intergold shares. Division's Exhibit 17. As a result of the 

split, Newport received and deposited into its Hypo Bank account an additional 643,400 shares it 

received for the 300,000 shares it had acquired from Elliot-Square and the 21,700 shares it had 

acquired from Pierce. Proposed Division's Exhibit 82. 

49. In February 2004, Pierce caused Newport to acquire for its account at Hypo Bank 

25,000 post-split shares that Lexington had issued to Stevens pursuant to the November 2003 Foini 

S-8. Id On May 19, 2004, Lexington issued 495,000 shares to Elliot-Square purportedly pursuant 

to a Form S-8 filed by Lexington in February 2004. Respondent's Exhibits 32-33. 
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50. Pierce caused Jenirob to acquire 435,000 of these shares the same day after they were 

issued to Elliot-Square and then Pierce deposited them in Jenirob's Hypo Bank account. Proposed 

Division's Exhibit 86. Pierce moved 100,000 ofthese shares from the Jenirob account to Newport's 

account at Hypo Bank on June 11,.2004. Id. 

51. In June 2004, when Lexington's post-split share price hit an all-time high of over 

$7.00, Pierce sold nearly 400,000 Lexington post-split shares in his personal Hypo Bank account for 

proceeds of$2.7 million. Division's Exhibits 18, 48. The 400,000 Lexington shares sold by Pierce 

in June 2004 through Hypo Bank included the 300,000 shares (post-split) that Pierce retained from 

the shares Lexington issued to him under the November 2003 Form S-8. 

52. Under a first-in, first-out analysis (whereby the 121,683 post-split shares that Pierce 

received through the merger are treated as sold first), Pierce received $2,077,969 in proceeds from 

selling the 300,000 post-split shares that he retained from the November 2003 Form S-8 stock 

issuances. Division's Exhibits 48, 50. 

53. Lexington filed another Form S-8 on June 8, 2004 (the "June 2004 Form S-8"). 

Division's Exhibit 7. Pursuant to the June 2004 Form S-8, Pierce received a total of320,000 

Lexington shares after stating in writing that the shares were for investment purposes only. 

Division's Exhibits 12-14. Pierce transferred all320,000 shares to Newport on the same day that 

he received them. Division's Exhibits 44-45. 

54. On June 25,2004, Pierce caused Newport Capital to sell 80,000 of those 320,000 

Lexington shares to another company Pierce controlled. Division's Exhibit 45. Pierce transferred 

the remaining 240,000 shares to Newport's account at Hypo Bank. Proposed Division's Exhibit 82. 

55. Based upon documents that it received from Liechtenstein authorities within the past 

few days, the Division has determined that by June 2004, Pierce had moved to theN ewport and 

Jenirob accounts at Hypo Bank a total of I ,634,400 Lexington shares that had been issued 

purportedly pursuant to Form S-8 registration statements. Proposed Division's Exhibit 89. Pierce 

sold these shares into the open market through theN ewport and Jenirob accounts at Hypo Bank 

between February and December 2004. Id. 
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56. Under a similar first-in, first-out analysis, Pierce received a total of$5.454 million 

and $2.069 million in proceeds in the Newport and Jenirob accounts, respectively, from selling the 

additionall.6 million Lexington shares that were originally issued under Forms S-8. Id. 

57. Including his personal account and the Newport and Jenirob accounts at Hypo Bank, 

Pierce sold a total of two million S-8 shares for net proceeds on a first-in, first-out basis of $9.60 1 

million. Division's Exhibit SO and Proposed Division's Exhibit 89. Pierce sold more than one 

million of these shares during June 2004, when Lexington's stock price hit an all-time high of$7.46. 

I d. 

58. Pierce's sales through the three accounts at Hypo Bank were part of Hypo Bank's sale 

of Lexington shares through its omnibus account at vFinance between February and December 2004, 

which included sales of 1.2 million shares in June 2004 alone. Division's Exhibits 26-28, 49. While 

Pierce's sales made up the vast majority of the sales in the vFinance Hypo Bank account, some of 

the third parties who purchased Lexington shares from Newport also transferred and sold their 

Lexington shares through accounts at Hypo Bank. Division's Exhibit 66. 

59. On February 27, 2006, Lexington filed yet another Foim S-8 (the "February 2006 

Form S-8"). Division's Exhibit 8. Lexington issued a total of 500,000 shares to Pierce in early 

March 2006. 

60. Within days of receipt, Pierce had Lexington transfer those 500,000 shares to 

Newport. Pierce sold all of those Lexington shares in March 2006 through a brokerage account that 

Pierce opened for Newport at the Peacock Hislop Staley & Given Inc. brokerage firm ("Peacock 

Hislop") in Phoenix, Arizona. Pierce Testimony at 194; Division's Exhibit 29. Pierce made those 

sales at prices just slightly higher than he had paid to purchase those shares from Lexington a few 

days earlier. Division's Exhibit 46. 

61. Finally, on March 14,2006, Lexington filed one more Fonn S-8 (the "March 2006 

Form S-8"). Division's Exhibit 9. Lexington issued a total of500,000 shares to Pierce in mid­

March 2006. Within days, Pierce had Lexington transfer those 500,000 shares to Newport. 

62. Pierce sold 164,000 of these Lexington shares in March 2006 through the Newport 
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account at Peacock His op. Pierce acquired those shares for only a few cents less than the eventual 

selling price of those Lexington shares on the OTCBB. Division's Exhibit 30. 

Pierce's Prior Bar By Canadian Securities Regulators: 

63. Pierce attended the University of British Columbia for six to eight months, but never 

continued his education and never obtained any professional licenses. After leaving college, Pierce 

was a self-employed businessman. Pierce Testimony at 158-59. 

64. Pierce has known Atkins since the early 1990s. Pierce and Atkins have worked 

together on ten different companies. Id. at 159-60. 

65. In June 1993, Canadian securities regulators in British Columbia imposed a fifteen-

year bar and $15,000 fme upon Pierce relating to his activities as a director ofBu-Max Gold Corp. 

("Bu-M ax"). According to stipulated findings, investor proceeds were diverted to unauthorized and 

undisclosed uses, including for Pierce's benefit. 

66. During the investigation by Canadian securities regulators into Bu-Max, "Pierce 

tendered documents to the staff of the Commission which were not genuine." In the Matter of 

Securities Act, S.B. C. 1985, chapter 83 And In the Matter of Gordon Brent Pierce, Order Under 

Section 144 at 2 (June 8, 1993) (DiviSion's Exhibit 47). 

67. The Staff subpoenaed documents from Pierce in May 2006. See Division's Exhibit 

31. Pierce did not produce any emails relating to Lexington or his trading in response to the 

subpoena. According to Pierce, he deletes all of his emails on a daily basis. Pierce Testimony at 

175-76. 

PROPOSED CONCLUSIONS OF LAW 

Pierce Violated Section 5 Of The Securities Act: 

1. Pierce violated Section 5(a) of the Securities Act which imposed a registration 

requirement for his sales of Lexington securities in interstate commerce: 

Unless a registration statement is in effect as to a security, it 
shall be unlawful for any person, directly or indirectly-

(1) to make use of any means or instruments of 
transportation or corrnmmication in interstate connnerce or of the 
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mails to sell such security through the use or medium of any 
prospectus or otherwise 

15 U.S.C. § 77e(a) (emphasis added). Similarly, because his Lexington stock resales necessarily 

involved his offer to sell those shares through Hypo Bank and vFinance, Pierce also violated Section 

5(c) of the Securities Act by offering to sell Lexington shares without filing a registration statement 

for those proposed sales. 15 U.S.C. § 77e(c). 

2. The purpose of Section 5's registration provisions is to ensure that the investing 

public is provided with the necessary material information about their contemplated investment. It 

is well-established that improper intent is not an element of a Section 5 violation. E.g., SEC v. 

Lybrand, 200 F. Supp. 2d 384,392 (S.D.N.Y. 2002); SECv. Current Fin. Serv., 100 F. Supp. 2d 

1, 6-7 (D.D.C. 2000), affd sub nom. SEC v. Rayburn, 2001 U.S. App. LEXIS 25870 (D.C. Cir. Oct. 

15,2001). 

3. Section S's registration requirements apply to each and every sale of securities, 

including those issued under a Form S-8 registration statement. SEC v. Cavanagh, 155 FJd 123, 

133 (2d Cir. 1998). Interpretive Release No. 33-6 I 88 (the "1980 Release"), which discusses the 

availability of the Foon S-8 registration statement for stock issuances to employees of the issuer, 

states that "Section 5 provides that every offer or sale ofa security made through the use of the mails 

or interstate commerce must be accomplished through the use of a registration statement meeting 

the Act's disclosure requirements, unless one of the several exemptions from registration set out in 

sections 3 and 4 of the Act is available." 45 Fed. Reg. 8960, 8962 (Feb. 11, 1980) (emphasis added). 

4. The 1980 Release also provides that affiliates of the issuer must separately register 

their sales ofS-8 shares. !d. at 8976-77. Form S-8's instructions specifically "advise all potential 

registrants that the registration statement does not apply to resales of the securities previously sold 

pursuant to the registration statement." Form S-8 General Instruction C.l and n.2. 

5. Pierce violated Section 5 with respect to his resales of Lexington S-8 shares. The 

Division established a prima facie case with evidence that (1) Pierce directly or indirectly sold 

Lexington shares, (2) no registration statement was in effect as to Pierce's sale of Lexington shares 
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d (3) Pierce's sale of Lexington shares involved the mails or interstate transportation or 

communication. E.g., SEC v. Corporate Relations Group, Inc., 2003 U.S. Dist. LEXIS 24925 at *46 

(M.D. Fla. March 28, 2003); SEC v. Lybrand, supra, 200 F. Supp. 2d at 392; SEC v. Cavanagh, I 

F. Supp. 2d 33 7, 361 (S.D.N. Y. 1998), affd 155 F.3d 129 (2d Cir. 1998)). 

6. Pierce admits that he sold Lexington shares through his Hypo Bank account in June 

2004. Answer,, 16. See also Division's Exhibit 18 (account statements for trading in Pierce's 

Hypo Bank account during June 2004). Brokerage records also establish that Pierce sold Lexington 

shares throughout all of 2004 and during March 2006. Division's Exhibits 16-19 (brokerage records 

reflecting sales of Lexington shares in Pierce's Hypo Bank account), 30 (brokerage records reflecting 

sales of Lexington shares in Newport's Peacock Hislop account) and 48 (Division's summary of 

Pierce's Lexington open market sales). 

7. As a result, there is no genuine dispute that Pierce sold shares received through 

Lexington's S-8 offerings. Additionally, the evidence received from the Liechtenstein regulators 

proves that Pierce sold another 1.6 million Lexington shares through Newport and Jenirob accounts 

at Hypo Bank between February and December 2004. Proposed Division's Exhibits 82, 86, 89. 

8. Pierce received his shares from Lexington under the purported November 2003, June 

2004, February 2006 and March 2006 Form S-8 Registration Statements. Division's Exhibits 5-8. 

Those Form S-8s supposedly registered Lexington's issuance of shares to purported employees and 

consultants, but did not register the resale of those shares by the recipients. Transcript at 59-60, 62-

63. The shares Pierce sold in the Newport and Jenirob accounts either came from Pierce of from 

other consultants who received the shares under purported S-8 registration statements that did not 

register any resales. It is therefore beyond dispute that Pierce resold his Lexington shares without 

filing a registration statement for those resales. Answer,§ 16 (admitting that Pierce sold shares in 

June 2004 with registering those sales). 

9. It is also beyond genuine dispute that instruments of interstate commerce were used 

in connection with Pierce's sales of Lexington shares. X-Clearing received instructions by mail, 

telephone and fax related to the transfer of Lexington S-8 shares to Pierce and then to other persons 
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and communicated with Mast at Hypo Bank to get the shares into "street name." Transcript at 102-

03, 109; Respondent's Exhibits 16, 17, 22, 23, 37b-c, 38, 39b-d. Pierce communicated by telephone 

and email with Mast at Hypo Bank and Thompson at vFinance about trading in Lexington shares. 

Pierce Testimony at 391-92 (Division's Exhibit 62); Division's Exhibits 33, 34, 67. 

Pierce Did Not Carry His Burden Of Proving An Exemption From Registration: 

10. As demonstrated above, the Division established Pierce's prima facie violation of 

Section 5's registration requirements. Pierce therefore has the burden of proving that his resales of 

Lexington shares were exempt from registration whether or not Lexington supposedly used valid S-8 

registration statements for its sales of shares to Pierce. SEC v. Cavanagh, supra, 155 F.3d at 133-34 

(finding Section 5 violation for resales of S-8 shares without registering the resales). See SEC v. 

Ralston Purina Co., 346 U.S. 119, 126 (1953). 

11. Pierce's reliance upon a registration exemption must be strictly construed. SEC v. 

M&A West Inc., 538 F.3d 1043, 1050-51 (9' Cir. 2008); Sorrel v. SEC, 679 F.2d 1323, 1326 (9'" Cir. 

1982) (holding that exemptions are strictly construed and must be proven by party asserting 

exemption). Exemptions from registration are strictly construed to protect investors' access to 

material information. In the Matter of Thomas .1 Dudchik and Rodney R. Schoemann, Initial 

Decision at 14-15 (Admin. Proc. File No. 3-12943 Dec. 5, 2008) (All Mahony). 

12. Although Section 4(1) of the Securities Act exempts from registration all 

"transactions by any person other than an issuer, underwriter, or dealer," 15 U.S.C. § 77d(l), Pierce 

cannot qualify for this exemption. As demonstrated below, the evidence establishes that Pierce falls 

within the Securities Act's definitions of an "issuer" and an 'underwriter," and is therefore precluded 

from relying upon Section 4( I). 

Pierce Was An "Issuer" 

13. Section 2(a)(ll) of the Securities Act defines an "issuer" to include "any person 

directly or indirectly controlling or controlled by the issuer." 15 U .S.C. § 77b(a)(ll ). A person who 

constitutes an "affiliate" of the issuer is deemed to be an "issuer" with respect to the distribution of 

securities. SEC v. Cavanagh, supra, 155 F.3d at 134, cited by In the Matter of Thomas J. Dudchik 
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and Rodney R. Schoemann, supra, Initial Decision at 14. 

14. Determining whether a person is affiliate involves looking at the totality of the 

circumstances, including a consideration of the person's influence upon the management and policies 

of the corporation. In the Matter of Thomas J Dudchik and Rodney R. Schoemann, supra, Initial 

Decision at 14 (citing and quoting SEC v. Freiberg, 2007 WL 2692041 at* 15 (D. Utah Sept. 12 

2007)). An affiliate need not be an officer, director, manager, or shareholder of the issuer and does 

not have to exercise control in a continuous or active manner. SEC v. International Chemical 

Development Corporation, 469 F.2d 20, 30 (10'hCri. 1 972) (citing Penna/una & Co. v. SEC, 410 

F .2d 861, 866 (9'hCir. 1 969), cert. denied 396 U.S. 1007, 90S. Ct. 562, 24 L. Ed. 2d 499 (1970)). 

The provision of financing and participation in the violative scheme can be enough to render a 

person an affiliate of the issuer. Id 

15. The hearing evidence establishes Pierce's status as an affiliate of Lexington. Pierce 

was the money and brains behind Lexington. Transcript at 82-83, 94-96.IMT's block of shares 

exceeded 20% and Pierce's initial exercise of 500,000 option shares represented a 10% block. 

Additionally, the owner of Lexington's majority shareholder, Orient, has just been revealed to be an 

off-shore trust whose beneficiaries are Pierce's wife and daughter. Proposed Division's Exhibits 78 

and 79. 

16. Although Orient was the nominal majority shareholder, Atkins did not communicate 

with, or even know the identity of its representatives. Instead, Atkins talked three or four times per 

week with Pierce. Although Lexington's nominal president, Atkins derived absolutely no income 

from Lexington itself. Instead, Atkins was dependent upon Pierce for financial support through 

consulting fees from ICI, consulting fees from Newport and personal loans from Pierce. 

17. The totality of Pierce's ability to exercise influence over Atkins makes Pierce an 

affiliate of Lexington. SEC v. International Chemical Development Corporation, supra, 469 F.2d 

at 30; In the Matter ofThomas J. Dudchik and Rodney R. Schoemann, supra, Initial Decision at 14 

(describing and applying totality of circumstances test for affiliate status). 

18. Pierce's affiliate status is also demonstrated by his ability to dictate the terms of the 
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merger between lntergold and Lexington. Because Intergold owed $1.2 million to ICI, Atkins knew 

that he could not alti act new investors to Lexington unless Pierce agreed to reduce that debt. Atkins 

therefore negotiated a deal whereby Pierce's consultants released $475,000 in debt for 950,000 

vested option shares that represented 64% oflntergold's outstanding shares (calculated on a post­

exercise basis). Division's Exhibit 51. As a result, Pierce was able to extract the majority of 

Intergold's benefit from the merger, and that ability demonstrates his corporate control. 

19. Because he was in a position to kill Intergold's merger with Lexington unless he got 

what he wanted, Pierce also had enough control to insist that a registration statement be filed for his 

resales. Pierce's decision not to require registration of his resales was based on his obvious desire 

to conceal his acquisition and resale ofthose shares. 

20. Filing a prospectus for his resales would have forced Pierce to disclose his large stock 

position and his prior bar by British Columbia securities regulators. That disclosu e would have 

warned investors that a large shareholder with a bar for deceptive conduct was selling his shares in 

Lexington, and thereby raised questions about Lexington's business prospects. Instead of making 

disclosures through a registration statement, Pierce decided to make undisclosed sales of his shares 

while Lexington's share price was rising and peaking. 

Pierce Was An Underwriter 

21. Pierce is also unable to rely upon the Section 4(1) exemption given the evidence 

establishing his underwriter status. Section 2(a)(ll) of the Securities Act defines an "underwriter" 

to mean "any person who has purchased from an issuer with a view to ... the distribution of any 

security, or participates or has a direct or indirect participation in any such undertaking .... " 15 

U.S.C. § 77b(a)(ll). 

22. Pierce satisfies the first part of the "underwriter" definition by being a "person" who 

purchased from an "issuer"- i.e., Lexington. Pierce also satisfies the second part of the 

"undernrriter" definition because he acquired shares from Lexington with the intention of selling -

or distributing -the shares to public investors. See Ira Haupt & Co., 23 S.E.C. 589, 597 (1946) 

(defining "distribution" to be the entire process of moving shares from an issuer to the investing 
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public); In the Matter of Lorsin, Inc., et a/., Initial Decision Release No. 250 at 9-12 (Admin. Proc. 

File No. 3-11310 May 11, 2004) (finding Section 5 violations and absence of exemption). 

23. One compelling indication of Pierce's "underwriter" status is the short time period 

between his acquisition of the Lexington shares in November 2003 and his sale of those shares 

through Newport's account at Hypo Bank beginning in February 2004 and through Pierce's own 

account at Hypo Bank beginning in June 2004 (under the first-in, first-out methodology). SEC v. 

M&A West, supra, 538 F.3d at 1050-51. According to the Securities Act Rule 144(k) that was in 

effect in June 2004, the minimum holding period for the safe harbor from registration was twelve 

months. 17 C. F.R § 230.l44(a)( I) (2004). Because Pierce's sales of the November 2003 Lexington 

S-8 shares took place in just three months for his Newport account and in just seven months for his 

personal account (with all sales completed within one year), Pierce cannot rely upon the exemption 

from registration set forth in Section 4(1) of the Securities Act. SEC v. M&A West, supra, 538 F.3d 

at 1050-51. 

24. Pierce also held the 320,000 shares received under the June 2004 Form S-8 for a very 

short period. Within a few days, Newport sold 80,000 of those shares to a third party. Division's 

Exhibit 45. Pierce transferred the other 240,000 post-split shares to Newport's account at Hypo 

Bank. Pierce sold those Lexington shares between February and December 2004. Division's 

Exhibits 19, 24. 

25. In early March 2006, Lexington issued 500,000 shares to Pierce under the February 

2006 Form S-8. Within days, Pierce transferred those shares to Newport which deposited all of the 

shares into its Peacock Hislop account. Those shares were then sold in a few days for nearly the 

same price as the exercise price that Pierce paid to Lexington. 

26. Similarly, Lexington issued another 500,000 shares to Pierce under the March 2006 

Form S-8. Pierce quickly transferred those shares to Newport, which sold 164,000 of those shares 

through Peacock Hislop for prices that roughly equaled the exercise price paid by Pierce. 

27. Because there was no profit for Pierce in selling the Lexington shares quickly for 

nearly the same price at which he acquired the shares, it is clear that Pierce's intention was to 
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distribute shares for Lexington by paying Lexington an exercise price roughly equal to the price for 

which the shares sold on the open market. 

28. Additionally, Pierce distributed 1.6 million other Lexington shares using accounts for 

Newport and Jenirob at Hypo Bank. These facts establish that Pierce is an "underwriter" by 

engaging in a distribution of Lexington stock. 

Pierce Violated Section 13(d) and Section 16(a) OfThe Exchange Act: 

29. Section 13(d)(l) of the Exchange Act requires any "person" who acquires "directly 

or indirectly the beneficial ownership" of more than five percent of a publicly listed class of security 

to report that beneficial ownership within ten days. 15 U.S.C. § 78m(d)(l). Section 16(a) requires 

any beneficial owner of more than ten percent to file reports ofholdings and changes in holdings on 

Forms 3, 4 and 5. 15 U.S.C. § 78p(a). 

30. The purpose of these Exchange Act Sections is to ensure that investors have timely 

know ledge of the identity of corporate insiders and their transactions in the company's stock. 

Investors can use that knowledge to assess how a company's insiders assess the company's future 

prospects- i.e., negatively iflarge inside shareholders are selling their positions. 

31. A person is a "beneficial owner" if he or she has the right to acquire beneficial 

ownership through the exercise of an option within sixty days. Exchange Act Rule 13d-3(d)(1), 

published at 17 C.F.R. § 240.13d-3(d)(l) (2008). As with violations of Section 5 of the Securities 

Act, Pierce's violations of Sections 13(d)(l) and 16(a) do not require any showing that he acted with 

an improper intent or that he acted in bad faith. SEC v. Savoy Indus., Inc., 587 F.2d 1149, 1167 

(D.C. Cir. 1978) (no scienter required for Section 13(d) violation); SEC v. Blackwell, 291 F. Supp. 

2d 673, 694-95 (S.D. Ohio 2003) (no scienter required for Section 16(a) violation) (internal citation 

omitted). 

38. Pierce did not file a Form 3, 4, or 5 regarding his Lexington transactions. 

Furthermore, Pierce admits that he did not disclose his ownership interest by filing a Schedule 13D 

until July 2006. Pierce's Answer, '1!17. Pierce's belated Schedule I 3D reflects five percent 

ownership interest in Lexington common stock as far back as November 2003. Pierce therefore 
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admits that he did not meet the filing requirements specified in Section 13( d)(1 ). 

39. Additionally, a summary of documents establishes that Pierce actually had at least 

a 10% interest for all but a few days between November 2003 and May 2004. Division's Exhibit 

51. 

40. Atkins' testimony during the hearing established that Pierce deliberately attempted 

to evade his ownership disclosure requirements. Atkins learned that Pierce intended to exercise an 

option on 500,000 pre-split shares in November 2003. 

41. Given the number of outstanding. Lexington shares, that exercise would have put 

Pierce over the 10% ownership threshold. Atkins therefore advised Pierce to split his 500,000 shares 

into two blocks of 350,000 and 150,000 shares that would be exercised on consecutive days in late 

November 2003. This scheme required, however, that Pierce quickly sell of some of his 350,000 

shares to avoid having more than 10% ofthe outstanding shares when he acquired the second block 

of 150,000 on the next day. Transcript at 473-75. 

42. The fact that Pierce was entitled to exercise an option on 500,000 shares is enough, 

however, to establish his beneficial ownership for purposes of Sections 13(d) and 16(a); such 

ownership exists as to any option (in this case for the total 500,000 shares) that Pierce could exercise 

in the next sixty days. 17 C.F.R. § 240.13d-3(d)(l). Atkins testimony regarding Pierce's planned 

exercise of options for 500,000 shares therefore establishes that Pierce crossed the reporting 

threshold in November 2003, but failed to file the required Schedule 13D and Forms 3, 4 and 5. 

43. Pierce's Schedule 13D also failed to reflect [MT's acquisition of950,000 vested 

Lexington options on November 18, 2003. Because Pierce has admitted his control over LMT, see 

Pierce's Answer, 119, his failure to disclose the IMT holdings as part of his beneficial holdings 

constitutes a violation of Sections 13(d)(1) and 16(a). 

44. Atkins' testimony that Lexington would not have issued S-8 shares to IMT because 

such shares may only be issued to natural persons is inapt. As both Atkins and Pierce's expert 

witness testified, the. Option Agreement did not limit IMT to receiving S-8 shares. IMT had the right 

under the Option Agreement to acquire 950,000 restricted shares at any time. Transcript at 480-81, 
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548-49 That right triggered Pierce's and IMT' s beneficial ownership of950,000 shares for reporting 

purposes under Sections 13(d) and l6(a) of the Exchange Act. 

45. Finally, Pierce hid his majority ownership of Lexington by using Orient as the 

nominal shareholder, while never revealing that his wife and daughter were the beneficiaries of the 

trust that owned Orient. Pierce's deliberate concealment of his beneficial interest in Orient 

demonstrates that he consciously acted to attempt to evade his disclosure obligations under Sections 

13(d) and J6(a) of the Exchange Act. 

Pierce Should Disgorge His Lexington Stock Sale Proceeds: 

46. Because Pierce violated Section 5 of the Securities Act through his unregistered sale 

of Lexington shares, Pierce should disgorge the proceeds he received from those stock sales. SEC 

v M&A West, supra, 538 F .3d at 1054 (upholding summary judgment order to disgorge all proceeds 

from sale of unregistered securities); Geiger v. SEC, supra 363 F.3d at 488-89 (upholding 

disgorgement order against family partnership and ovvner for selling unregistered securities); In the 

Matter of Lorsin, Inc., supra, Initial Decision Release No. 250 at 15 (ordering, on summary 

disposition, that stock promoters and principals jointly and severally disgorge proceeds of 

unregistered stock sales). 

47. The "purpose of disgorgement is to force 'a defendant to give up the amount by which 

he was unjustly enriched' rather than to compensate the victims of fraud." S.E. C. v. Blavin, 760 F.2d 

706, 713 (6th Cir. 1985)(quoting S.E.C. v. Commonwealth Chemical Securities, Inc., 574 F.2d 90, 

102 (2d Cir. 1978)). 

48. The Division's disgorgement formula only has to be a reasonable approximation of 

the gains causally connected to the violation. SEC v. Patel, 61 F.3d 137, 139 (2d Cir. 1995); SEC 

v. First City Fin. Corp., 890 F.2d 1215, 1231 (D.C. Cir. 1989). Any "'risk of uncertainty [in 

calculating disgorgement} should fall on the wrongdoer whose illegal conduct created that 

uncertainty."' Patel, 61 F.3d at 140 (quoting First City Fin. Corp., 890 F.2d at 1232). 

49. Pierce does not dispute the Division's allegations that he received $2.7 million from 

his sales ofLexington shares in June 2004. Compare OIP, ~ 111.16 with Pierce's Answer, '1!16. As 

20 

A130 



a result, $2.7 million is the starting point for Pierce's disgorgement liability. Pierce must then meet 

his burden of showing that a lesser amount is properly attributable to his sale of the 300,000 post­

split Lexington shares that he received under the November 2003 Form S-8. 

50. At best, Pierce could try to show that his initial sales were of the I 21,683 post-split 

Lexington shares (using a first-in, first-out method of calculating the sales proceeds) that he received 

during the reverse merger. His subsequent sales were ofthe 300,000 post-split shares provided to 

him under the November 2003 Form S-8. Those sales generated net proceeds of$2,077,969. 

51. Based upon the Hypo Bank documents it just received, the Division has determined 

that Pierce sold 1,634,400 Lexington S-8 shares through Hypo Bank and vFinance using Newport 

for net proceeds of $5,454,197 and using Jenirob for net proceeds of $2,069,181. Proposed 

Division's Exhibit 89. Because those sales were in violation of Section 5's registration requirements, 

Pierce should disgorge total net proceeds of$9,601 ,347 ($2,077,969 + $5,454,197 +$2,069, 181). 

I d. 

52. Another component of a disgorgement remedy is the award of prejudgment interest 

on the principal amount of Pierce's ill-gotten gains. SEC v. Cross Fin. Sem, Inc., 908 F. Supp. 718, 

734 (C. D. Cal. 1995) (ruling that "ill-gotten gains include prejudgment interest to ensure that the 

wrongdoer does not profit from the illegal activity"). By imposing prejudgment interest, the Hearing 

Officer will deprive Pierce of the benefit of the time value of money on his illegal sale proceeds. See 

Knapp v. Ernst & Whinney, 90 F.3d 1431, 1441 (9thCir. 1996) (describing court's equitable 

discretion to award prejudgment interest). 

53. The Initial Decision will therefore order Pierce to disgorge $9,601,347, plus pre-

judgment interest on that amount, for his violation of Section 5. 

A Cease-And-Desist Order Against Pierce Is Appropriate: 

54. Section 8A of the Securities Act authorizes the Securities and Exchange Commission 

("Commission") to issue a cease and desist order against any person who has been found to be 

"violating, has violated, or is about to violate any provision of this title, or any rule or regulation 

thereunder." 15 U.S.C. § 77h-l(a). 
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55. Similarly, Section 21 C(a) of the Exchange Act authorizes the Commission to issue 

a cease and desist order against any person who has been found to have violated any Exchange Act 

provision or rule. 15 U .S.C. § 78u-3(a). 

56. In this case, a cease and desist order should be issued in light of Pierce's repeated and 

deliberate violations of Section 5 of the Securities Act and Sections 13( d) and 16(a) of the Exchange 

Act. See, e.g., In the Matter ofLorsin, Inc., et al., supra, Initial Decision Release No. 250 at 12-14 

(issuing cease and desist order after finding that respondent sold unregistered shares). In determining 

whether to impose a cease and desist order, the Hearing Officer considered the egregiousness of 

Pierce's actions, the isolated or recurrent nature of the infraction, the degree of scienter involved, the 

sincerity of any assurances against future violations, Pierce's recognition of the wrongful nature of 

his conduct, and the likelihood that Pierce's activities will present opportunities for future violations. 

Steadman, supra, 603 F.2d at 1140 (quoting SEC v. Blatt, 583 F.2d 1325, 1334 n. 29 (5th Cir. 1978), 

affirmed on other grounds, 450 U.S. 91, 101 S. Ct. 999,67 L. Ed. 2d 69 (1981)). 

57. No one of these particular factors is controlling. In the Matter ofvFinance 

Investments, Inc., et al., Initial Decision Release No. 360 at 17-18 (Admin. Proc. File No. 3-12918 

Nov. 7, 2008) (All Mahony) (imposing cease and desist orders based upon violation of record 

keeping provisions) (citing SEC v. Fehn, 97 F.3d 1276, 1295-96 (9thCir. 1996)). Because remedial 

sanctions should promote the "public interest," a Hearing Officer "weigh[s] the effect of [its] action 

or inaction on the welfare of investors as a class and on standards of conduct in the securities 

business generally." Arthur Lipper Corp., 46 S.E.C. 78, 100 (1975); In the Matter of Richard C. 

Spangler, Inc., 46 S.E.C. 238, 254 n.67 (1976). 

58. All of the Steadman factors strongly favor a cease and desist order against Pierce. 

Pierce distributed over three million Lexington shares during a thirty-month period from November 

2003 until March 2006 without the registration required by Section 5 of the Securities Act. ln June 

2004 alone, Pierce sold 300,000 ofthose shares through his own Hypo Bank account for $2.1 million 

in net proceeds. 

59. Additionally, from November 2003 through March 2006, Pierce transferred Lexington 
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shares to Newport, a company he controlled, which then sold shares through Hypo Bank and another 

brokerage account. Pierce therefore engaged in a wide-ranging, long-lasting and highly lucrative 

distribution of Lexington shares that violated Section 5 of the Securities Act in an egregious and 

recurring fashion. 

60. Similarly, Pierce did not file the necessary Schedule 13D form until June 2006, when 

his Lexington transactions were already under investigation, and never filed any Forms 3, 4, or 5 to 

disclose his transactions in Lexington shares. Pierce deliberately violated Section 5 of the Securities 

Act and Sections 13(d) and 16(a) of the Exchange Act to conceal his acquisition and sale of large 

blocks Lexington shares. 

61. For example, Pierce and Atkins decided in late November 2003 to split a block of 

500,000 shares to attempt to avoid disclosing his ownership interest. Similarly, Pierce and Atkins 

also made DAT the nominal recipient of the 950,000 shares to conceal the identities- particularly 

Pierce's - of the persons who would receive the shares. 

62. Documents just released by Liechtenstein over Pierce's objections also establish that 

Pierce used Orient to conceal his family's majority stake in Lexington. As a result, Lexington's 

Form 1 0-KSB filings for 2003, 2004 and 2005 do not contain any mention of Pierce, including the 

section describing the company's 5% shareholders. Division's Exhibits 55-57; Hearing Transcript 

at 61, 63-64. That was no oversight. That was deliberate concealment. 

63. In fact, only after Lexington's stock price had crashed and the staff sent a subpoena 

to Pierce in June 2006 did Pierce file a Schedule 13D in July 2006 and did Lexington disclose 

Pierce's ownership interest in the Form 1 0-KSB for 2006. Division's Exhibits 15 (Pierce's Schedule 

l3D filing) and 58 (Lexington's 2006 Form 10-KSB). Pierce's Schedule I3D filing also alludes to 

the enforcement action by British Columbia securities regulators. Division's Exhibit 15 at 6. 

64. Pierce has made no effort to acknowledge or show remorse for his misconduct or to 

demonstrate that it will not happen again. Quite to the contrary, Pierce failed to attend the 

administrative hearing despite being listed as a witness for himself. 

65. Finally, Pierce does not come to this proceeding with a clean record as a securities 
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professional. On June 8, 1993, Canadian securities regulators imposed a fifteen-year bar upon Pierce 

and a $15,000 fine for deceptive conduct that included misuse of funds and submitting false 

documents. In the Matter Securities Act, 813.(7, 1985, chapter 83 And In the Matter of Gordon 

Brent Pierce, Order Under Section 144 (June 8, 1993) (Division's Exhibit 47). 

66. Far from recognizing the seriousness of that misconduct, Pierce sent a letter to the 

Peacock Hislop brokerage firm asserting that Canadian securities regulators were engaged in a 

"witch hunt" and that the Order was a product of a "kangaroo court proceeding." Division's Exhibit 

29 at 2. 

67. Accordingly, the Initial Decision contains a cease-and-desist order against Pierce's 

further violations of Section 5 of the Securities Act and Sections 13(d) and !6(a) of the Exchange 

Act because Pierce cannot be trusted to obey the securities laws in the future. 

Dated: March 20, 2009 

J~S. Yun 
teven D. Buchholz 

Attorneys for 
Division of Enforcement 
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INTRODUCTION AND SUMMARY OF ARGUMENT 

Respondent Gordon Brent Pierce ("Pierce"), a Canadian stock promoter with a previous 

record of securities law violations in British Columbia, made millions of dollars by selling Lexington 

Resources, [nc. ("Lexington") stock in violation of Section 5 of the Securities Act of 1933 

("Securities Act''). Pierce also concealed his ownership interest and transactions in Lexington stock 
. . 

in violation of Sections 13(d) and 16(a) ofthe Securities Exchange Act of 1934 ("Exchange Act"). 

Although scienter is not an element of those violations, the evidence is nonetheless compelling that 

Pierce deliberately violated the federal securities laws to conceal his Lexington scheme from 

investors. 

Pierce used two of his consulting finns, Investor Communications International, Inc. ("fCI'') 

and International Market Trend AG ("IMT'), to control Lexington and its predecessor, Intergold 

Corporation ("Intergold"). Using his control, Pierce had Intergold grant 950,000 vested options to 

himself arid his associates through ThAT. Pierce exercised 500,000 of those options in November 

2003 and transferred many of the shares to another company he controlled, Newport Capital 

("Newport''). Pierce sold 100;000 ofhis shares (which became 300,000 shares t?rt a post-split basis) 

through a brokerage account in his ow·n name at Hypo Alpe-Adria Bank of Liechtenstein ("Hypo 

Bank") for net proceeds of$2.1 million during June 2004, white Lexington's stock price peaked at 

over $7.00 per share. Pierce also used Newport and another off-shore company to sell other 

Lexington shares granted to him, or to associates like Richard Elliot-Square ("Elliot-Square"), for 

additional net proceeds of$7.5 million dollars during 2004. 

Pierce's ability to sell so many Lexington shares and pocket millions of dollars was possible 

only because Pierce concealed from investors that he, as a major Lexington shareholder, was 

dumping his shares while the stock price was rising. Pierce did not, therefore, register his resales 

of Lexington shares in order to avoid revealing his intention to sell those shares. Pierce did not file 

a Schedule 13D reporting his Lexington stock ownership and did not file Fonns 3, 4 and 5 reporting 

his Lexington stock holdings and transactions in order to avoid revealing his insider selling. 

Pierce employed various schemes to hide his control of Lexington and dumping of shares. 
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He had Intergold grant the 950,000 vested options to IMT, even though that consulting firm was not 

currently providing any services and even though Pierce undoubtedly knew how many options he 

would receive. Pierce used used Hypo Bank to conduct the trades to impede access by regulators 

to trading records. Pierce failed to produce a single email to the Staff because he destroys all of his 

messages. Furthermore, as just revealed in documents produced by Liechtenstein regulators, Pierce 

concealed his ownership of Lexington by using a company secretly controlled by his family, Orient 

Explorations, Inc. ("Orient"), to hold the majority biock shares. 

When Pierce belatedly filed a Schedule 13D in July 2006 (which was after the Staffsent him 

a subpoena regarding his Lexington transactions), Pierce had liquidated nearly all ofhis Lexington 

shares and Lexington's stock price was just a dollar per share. By 2008, Lexington's only operating 

subsidiaries were in bankruptcy. Pierce's violations in this case are therefore apparent 

As demonstrated in the Motion for Summary Disposition filed by the Division of 

Enforcement ("Division"), Pierce's prima facie violation of Section 5 of the Securities Act has never 

been a matter of genuine dispute. His sales of Lexington share$ from November 2003 through 

March 2006 constitute a prima .facie violation of Section 5 because (i) Pierce sold the Lexington 

shares, (ii) there was no registration statement for Pierce's sales of the Lexington shares and (iii) 

Pierce used interstate commerce in selling those shares. E.g., SEC v. Lybrand, 200 F. Supp. 2d 384, 

392 (S.D.N.Y. 2002). Pierce ha..<>.even admitted making unregistered sales of Lexington shares for 

$::4.7 million in June 2004 through his personal Hypo Bank account. Answer,~ 16. ·.The hearing 

evidence only reinforced the existence of a prima facie violation involving Pierce's sales of 
Lexington shares (Division's Exhibit48), his failure to register his sales (Transcript ofProceedings 

on February 2, 3 and 4, 2009 ("Hearing Transcript" or ''Transcript") at 59-60, 62-63), and use of 

interstate commerce to carry out the sales (Transcript at I 09). 

After the Division established his prima facie violation of Section 5, Pierce had the burden 

to allege and prove that his Lexington stock sales were exempt from registration, even if Pierce 

received his stock under a purportedly valid S-8 registration statement filed by Lexington. SEC v. 

Ralston Purina Co., 346 U.S. 119, 126 (1953); SEC v. Cavanagh, 155 F.3d 123, 133-34 (2d Cir. 
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e 1998) (finding Section 5 violation for resales ofS-8 shares without registering the resales). Pierce's 

apparent reliance upon the registration exemption found in Section 4(1) of the Securities Act is 

unavailing. The hearing ~vidence proves that Pierce acted as an issuer and underwriter ofLexington 

shares, and is therefore precluded from relying upon the Section 4(1) exemption. 

e 

e 

Pierce's status as an "issuer" is reflected by the direct.and indirect control that he exercised 

over Intergold and then Lexington using his consulting firms, ICI and IMT, as well as by his 

influence over Grant Atkins ("Atkins"), the nominal president ofintergold and then Lexington. One 

month before the merger with Lexington, Intergold agreed to give Pierce's consulting group a 64% 

stake in that company by granting 950,000 vested options to I.MT. That 950,000 share option grant 

ensured that Pierce received the lion's share ofintergold's benefit fi:om the impending merger, as 

well as providing a way for Pierce to cash out- by exercising the options and selling the shareS­

when the merger was completed. 

Pierce continued to exercise control after the merger through his large equity stake in 

· Lexington and through large payments to Atkins by Pierce's companies. In addition, evidence just 

received by the Division establishes that Lexington's majority shareholder, Orient, was actually 

owned by a trust who.se only beneficiaries were Pierce's wife and daughter. Proposed Divisio,n's 

Exhibits 78, 79 at SEC158416 (covered by Division's Motion for the Admission ofNew Evidence 

("Division's Motion")). Thus, Pierce was a Lexington affiliate who could not use the Section 4(1) 

exemption. E.g., In the Matter of Thomas J. l)udchik and Rodney R. Schoemann, Initial Decision 

at 14-1.5 (Admin. Proc. File No. 3-12943 Dec. 5, 2008) (ALJ Mahony). 

Pierce also engaged in a distribution of the Lexington shares, and therefore became a 

statutory "underwriter'' as defined in Section 2(11) of the Securities Act. 15 U.S.C. § 77b(ll). 

Pierce transferred to Newport mos~ of the shares issued by Lexington within a few days, and then 

quickly resold the shares to other persons or deposited them into a brokerage account. Pierce sold 

all ofhis shares within one year,. so as to engage in a distribution and become a statutory underwriter. 

See SEC v. M&A West Inc., 538 F.3d 1043, 1050-51 (9th Cir. 2008); 

As the Division's Motion for Summary Disposition demonstrated, Pierce violated the 
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e disclosure requirements of Sections l3(d) and 16(a) of the Exchange Act because he did not file a 

Schedule !3D until July 2006, even though his reporting obligation began in November 2003. 

Pierce's Answer, 117. The Hearing Evidence only reinforces that Motion. Atkins testified that he 

warned Pierce in November 2003 that Pierce would go over a 10% reporting threshold. 

Furthermore, the additional evidence offered in the Division's Motion demonstrates that Pierce 

controlled Lexington's majority shareholder, Orient, because his wife and daughter owned Orient 

through an off-shore trust. Proposed Division's Exhibits 78, 79. 

e 

e 

Pierce should be ordered to disgorge the proceeds from his illegal sale of unregistered 

Lexington shares. Geiger v. SEC, 363 F.3d 48.1, 488-89 (D.C. Cir. 2904).· Pierce received about 

$2.1 million in net proceeds during June 2004 that flowed from his unregistered sale of Lexington 

shares through his personal account at Hypo Bank. Additionally, as discussed below and in the 

Division's motion, newly obtained evidence shows that Pierce sold 1.6million more shares through 

Newport and another off-shore company- using brokerage accounts at H)rpo Bank and vFinance. 

The proceeds from Pierce's sales ofLe~ington shares (that were originally issued using a Form S~8 

registration statement) through these accounts total approximately S7.50 1 million for the period from 

February 2004 to December 2004. Proposed Division's Exhibit 89. lb.e Hearing Officer should 

order Pierce to disgorge all $9.601 million in these sales proceeds- plus pre-judgment interest- in 

light of his violation of Section 5 of the SecuritieS Act. 

· In addition to disgorging his gains, Pierce should be ordered to cease and desist from further 

violations. The repeated natureofPierce's violations, the degree of scienter exhibited and the danger 

that Pierce is in a position to commit future violations all dictate in favor of a cease-and-desist order. 

See Steadman v. SEC, 603 F.2d 1126, 1140 (5th Cir. 1979) (describing factors for imposing remedial 

sanctions). Pierce violated Section S's registration provisions over an extended period from 2003 

to 2006. He is also continuing to violate the disclosure provisions of Sections 13(d) and 16(a) 

because he has failed to disclose his control over IMT' s shares and has never disclosed his Lexington 

stock purchases and sales in the necessary Forms 3, 4 and 5. In addition to his repeated violations 

in this matter, Pierce has an adverse history with British Columbia securities regulators for deceptive 
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e conduct and purposefully evaded his obligations under the federal securities laws. Indeed, Pierce 

thinks so little of securities regulators and the securities laws that he failed to appear for the hearing 

in this case. 1 

e. 

• 

FACTUALBACKGRQUND 

Overview Of Pierce's Stock Dumping Scheme: 

To put Pierce's violations into perspective, the Division presents this overview of Pierce's 

illegal and concealed sales of millions of Lexington shares. In the fall of2003, Lexington merged 

with the deeply indebted and basically defunct Intergold. To restructure Intergold and consummate 

a merger with Lexington, Atkins agreed to give Pierce and his associates a nearly two thirds stake 

in Intergold through a 950,000 share vested option grant. When Lexington began trading under the 

symbol "'LXRS" in November 2003, investors were told that the shares were owned by a few 

shareholders including IMT and Orient Investors were not told, however, that Pierce controlled 

IMT and, as new evidence now shows, Orient. They were also not told that Pierce was receiving 

500,000 option shares through IMT and was in the process of selling those shares through Newport. 

As a new oil and gas fin:n, Lexington had no revenues in 2003. Despite that lack of revenues,· 

Lexington's share price began to rise dramatically during the first half of2004. Divis'ion'·s Exhibit 

48. This price rise was undoubtedly the result of ICI's and TMT's promotional activities with 

investors on behalf of Lexington. When Pierce began selling his- shares on the open market in 

February 2004, the price was $3.00 per share on a 1,000 share daily volume. Lexington's shares 
I 
price hit $7.46, on daily volume as high as one million shares, in June 2004. fd. Concealed from 

investors during this price run-up was Pierce's ownership stake in Lexington and sales of Lexington · 

1 
After identifying himself as a witness on his own behalf, Pierce failed to appear at the hearing. 
Pierce's asserted reasons for not testifying are not believable. In reality, he was afraid of cross­
examination and/or wanted to avoid asserting his Fifth Amendment privilege on the stand. The 
Hearing Officer should draw the negative inference that if Pierce had testified truthfully, his 
testimony would have been harmful to his case. See In the Matter of Sky Scientific, Inc., et al. Initial 
Decision at 3 (Admin. Proc. File No. 3-9201 March 5, 1999){ALJ Mahony) (ruling that an 
administrative law judge "may draw adverse inferences from a witness' refusal to testify or explain 
facts that may be particularly within th«1 witness' knowledgej . 
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• shares. Also concealed from investors during this period was Pierce's control over Lexington 

through his stock ownership and payments to Atkins. 

-

e 

Pierce's Used His CQnsultingFirms To Exercise C01tirol Of lritergold And Lexington: 

Pierce is the president of Newport, and became an officer and director of Newport prior to 

July 200 I. Investigative Testimony Transcript of Gordon Brent Pierce dated July 27 and 28, 2006 

("Pierce Testimony") at 23 (Division's designations contained in Division's Exhibit 62). Newport 

. provides financing and locates investment opportunities for companies. ld. at20-21. Newport also 

provides inves~or relations and promotional services to public companies, either directly or through 

Pierce's other companies. Id. At 20, 53 · 

Newport does not have any employees, just consultants. Pierce provides consulting services 

to other companies through Newport. ld. at 27, 37. Pierce receives annual compensation from 

Newport of$800,000 to $900,000 for his consulting services. Id. at 66. Pierce borrows money from 

Newport (which he approves on behalf of Newport) and sometimes paid down his loans from 

Newport by transferring his Lexington shares to Newport. ld. at 107, 109. Pierce also caused 

Newport to invest directly in Lexington on numerous occasions between late 2003 and 2006 in the 

form ofloans and private placemeJ\ts. See Division's Exhibits 59, 60, 70; Hearing Transcript at 410, 

414. 

Pierce's Uses llis Control To Obtain 950,000"Vested Option Shares For Resale: 

Intergold was a shell corporation with essentially no business operations, income, or property 

by 2002. Respondent's Exhibits 1 at 3. In November 2003, Intergold merged with Lexington Oil 

& Gas Ltd. ("Lexington Oil'} to form Lexington by isSt1ing three million shares with restrictive 

legends to the shareholders of Lexington Oil and by -changing Intergold's name to "Lexington 

Resources." Atkins was the president of Intergold, and became the president of Lexington. 

Respondent•s Exhibit 5. 

Pierce was an officer and director ofiCI. Pierce Testimony at 54. Pierce provided consulting 

services to ICI through Newport. Id. at 72. ICI in turn provided consulting services to Intergold and 

then Lexington until the first quarter of2004. Hearing Transcript at 312-13. Pierce was the "funds"· 

6 

\ 

A145 



e and the ''brains" behind ICI, wl;lilc lCI's nominal president, Marcus Johnson ("Johnson"), only did 

administrative paperwork and filings. Id. at 94-95. 

e 

e 

Atkins provided his services as president ofintergold in his capacity as a consultant for ICI. 

Pierce's Testimony at 64 (Division's Exhibit 6:?). Wliile serving as the president oflntergold and 

then Lexington, Atkins received consulting fees from ICI for his services as president oflntergold 

and Lexington during 2002,2003 and 2004. Those fees were $17,325 in 2002,$l9,625 in 2003 and 

$60,000 in 2004. Transcript at 452-53~ Respondent's Exhibit 5 at 5; Division's Exhibit 56 at 93 .. 

ICI lent money to lntergold to allow that company to stay in business. By October 2003, 

Intergold owed a total of $1.2 million to ICI. Hearing Transcript at 301; Respondent's Exltibit 2. 

Atldns worked to arrange a restructuring of Intergold. One of the key issues for Atkins to resolve 

was Intergold' s debt to ICl. According to Atkins, "I couldn't go forward with a new company and 

try to raise money in it if there was this [ICI] debt that was outstanding .... " Transcript at 303. 

Atkins restructured Intergold by giving Pierce's group a major stake in Intergold. First, 

Atkins gave Pierce's group 100,000 shares of stock with reStrictive legends in lieu of$250,000 owed 

to Pierce. !d. at 303-04; Respondents' Exhibit 2. Second, Atkins gave Pierce's group, through IMT, 

"the right and option ... to purchase all or any part of an aggregate 950;ooo shares of the ... 

Company" for five years from November 18, 2003 in lieu of$475,000 owed to Pierce's group (the 

"Option Agreement"). Division's Exhibit 2 at 2 .. 

When Atkins agreed to give Pierce's group the vested options for950,000 shares, there were 

521, 184 Intergo ld common shares outstanding. Respondent's Exhibit 5 at 2. This meant that under 

the Option Agreement, Pierce's group recei,ved vested options- without paying a dollar in cash­

for 64% ofintergold' s shares on a post-exercise basis. Division's ExhibitS 1. Atkins therefore gave 

Pierce's group a 64% block of the equity that Intergold's shareholders would retain as part of the 

forthcoming merger with Lexington Oil. It also gave Pierce's group the shares that they would sell 

to cash out_ following the merger. 

Pierce's Control Over Wngton: 

Following Intergold' s merger with Lexington Oil on November 19,2003, the 950,000 vested 
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e option shares. granted to IMT represented 2l.25% ofLcxington 's outstanding shares. Respondent's 

Exhibit 5 and 5-6. The largest block of shares, 63.9%, was purportedly owned by Orient. Jd. at 6. 

According to a document just received by the Division, the sole shareholder of Orient is an off~ shore. 

trust whose only beneficiaries are Pierce's wife and daughter. Proposed Division's Exhibits 78, 79. 

Pierce's total influence over Lexington must therefore be measured by combinint?; IMT's 21.25% 

stake with Orient's 63.90% stake. 

e 

e 

Although Orient was supposedly the majority shareholder, it exercised no influence directly 

over Lexington's management. Atkins did not speak with Orient's representatives or even know who 

Orient's representatives were. While never talking to Orient's representatives, Atkins would speak 

with Pierce three or four times per week Transcript at 455-56. 

Lexington's shareholders and directors also exerted no control over the company. Lexington 

did not have any shareholder meetings during 2003 or 2004. After Atkins appointed additional 

directors to Lexington's board, the board still did not have meetings, except for quarterly meetings 

of the audit committee. Other board actions were handled through written consents. !d. at 457-58. 

Lexington had only nominal business operations. Lexington had no revenues during 2003 

andonly$472,000 in revenues during2004 (versus more than $6.5 million in expenses). Division's 

· Exhibit 56 at 35~ Most operational activities were performed by IMT, which provid'ed consulting 

services to Lexington for financing, investor relations and locating oil and gas properties. Pierce 

Testimony at 67 (Division's Exhibit 62). Pierce was an officer and director of IMT. I d. at 36. 

Pierce provided consulting services to IMT through Newport. !d. at 64-65. Pierce had Newport lend 

money to IMT. !d. at 95; Division's Exhibit 70. Pierce was the "funds" and the "brains" behind the 

business. Hearing Tra.pscript at 96. 

IMT also helped raise financing for Lexington in Europe and the United States. Pierce 

Testimony at 7 0. Lexington did not have any offices of its own, except for a corporate identification 

office in Las Vegas, Nevada. Rather than having its own offices, Lexington used IMT's office in 

Blaine, Washington. IMT's administrative staff answered the phones for Lexington, forwarded 

telephone calls, directed emails, obtained shareholder inquiries and handled bankingresponsibilities. 
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• Hearing Transcript at 457-58. 

-

-

Lexington also did not pay its officers, who therefore relied upon Pierce for income and 

loans. Both Lexington's president, Atkins, and chief financial officer, Vaughn Barb on ("Barbon"), 

did not receive salary payments from Lexington during 2003 and 2004. Instead, all of their reported 

compensation relating to Lexington came from fCI, the consulting group Pierce controlled. 

Division's Exhibit 56 at 96 (showing ICI payments of$60,000 to Atkins and $64,000 to Barbon 

during 2004}. 

While not receiving payments from Lexington, Atkins received large payments from 

Newport. Atkins was ·a paid consultant for Newport for five years, including the time when he was 

Lexington's president. Pierce gave Atkins his consulting assig.mnents for Newport. Transcript at 

451, 453-54. Atkins also borrowed money from Pierce from 2004 to 2006 to remodel his home. 

Although Atkins borrowed the money from Pierce, the funds came from Newport. Atkins repaid the 

loan by transferring stock to Newport. Id. at 453-54, 459. Although Atkins might have borrowed 

up to $4()0,000 from Pierce, he could not say what the total was. 

During the bearing, Atkins would not provide the total amount of compensation that he 

received from Newport, and also refused to disclose even a general description ofbis income sources 

in 2003 and 2004. Jd. at 454-55. B~ records indicate that frotn December 2003 to November 

2004, Newport paid a total of$ 268,000 to Atkins. Division's Exhibit 70. 

Pierce decided who shou'ld provide services to lntergold and Lexington. Intergold retained 

X-Clearing Corp. ("X-Clearing"), which was formerly known as Global Securities Transfer lnc., as 

its transfer agent in 2001. Pierce made the decision to have fntergold retain X-Clearing, while 

Atkins merely memorialized the retention of X-Clearing. Hearing Transcript at 81-82. After 

Intergold's merger with Lexington Oil, X-Clearing continued to serve as the transfer agent for 

Lexington until 2004. Transcript at 83-84. Intergold and Lexington were "slow pay'' accounts. 

When X-Clearing' s president, Robert L. Stevens ("Stevens'') had trouble getting paid by Intergold . 

or Lexington, ~e went to Pierce to get the bills paid because Pierce was the money behind the 

venture. See ld. at 104. 
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e Pierce's Control Over Accounts At Hypo Bank And vFinance: 

-

e 

Pierce had an account in his own name at Hypo Bank. He wa& the only person authorized 

to conduct trading in his Hypo Bank account. Pierce Testimony at 42; Division's Exhibits 16-19; 

Proposed Division's EXhibit 87.2 As revealed in the new reoords produced to the Division on March 

10, 2009, Pierce also controlled .accounts at Hypo Bank in the names of Newport and another 

offshore company, Jenirob Company Ltd. ("Jenirob"). See Proposed Division's Exhibits 80 and 84. 

In 2003 and at about the same time that Lexington began trading on the OTCBB,. Pierce 

opened a brokerage account for Newport at vFinance. Pierce Testimony at 218; Division's Exhibit 

25. Hypo Bru1k also held an omnibus account in its name at vFinance. Hypo Bank tr~ded for its 

customers, including Pierce and the offshore companies he controlled, through its omnibus vFinance 

account. See Division's Exhibits 17-19, 23-24 and Proposed Division's Exhibits 82-83, and86 

(brokerage records reflecting trades in Lexington shares). By trading in his Hypo Bank accounts 

through the omnibus vFinance acoount in Hypo Bank's name, Pierce ensured that neither his nrune 

nor the names ofhi~ companies appeared on the vFinance brokerage statementS or on trading records 

kept by U.S. exchanges. 

Pierce's primary broker at Hypo Bank was Philippe Mast ("Mast"). See ProposedDivision' s 

EXhibits 80·88. Mast also was a signatory on the account opening docul:nents for Hypo Bank's 

omnibus account at vFinance. Division's Exhibit 21. Mast and Pierce conununicated if a Hypo 

Bank account was executing trades in Lexington shares. Division's Exhibit 67. According to Pierce, 

it was "regular protocol" for Mast to tell Pierce about Hypo Bank accounts that were trading in 

Lexington. Pierce Testimony at 391 (Division's Exhibit 62). Mast was also the oontact person at 

Hypo Bank when X-Clearing arranged to transfer Lexington shares to a Hypo Bank account.3 

2 
Pierce owned Intergold shares prior to the merger with Lexington. Through the merger, Pierce's 
lntergold shares were converted into 42,561 Lexington shares, which Pierce deposited into his 
personal Hypo Bank account. Division's Exhibit 50. 

3 
Stevens spoke with Mast to have Lexington shares transferred to Brown Brothers Harriman, which 

· · (continued ... ) 
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,e 

e 

-

Pierce also communicated with vFinance about its trading in Lexington shares for Hypo 

Bank. Nicholas Thompson ("Thompson") was the market maker for Lexington shares at the 

vFinance brokerage finn. Pierce had known Thompson for five years. !d. at 114, 228. Thompson 

sent Pierce emails discussing trading in Lexington shares that Thompson wa·s executing for Hypo 

Bank's account at vFinance. Division's Exhibit 33. In fact, Thompson would tell Pierce about a 

Lexington stock trade in Hypo Bank's account before Thompson even told Mast about the trade. 

I d. Pierce testified that he communicated regularly with Thompson about Lexington trading in Hypo 

Bank's account. Pierce Testimony at 391~92. 

Pierce's Receipt And Distribution Of Lexington Forrn S-8 Shares: 

On November 21, 2003, Lexington filed a short-form registrotion statement, the November 

2003 Form S-8, which purported to register Lexington's stock issuances to employees and 

consultants. The Form S-8 stated that the stock recipients IIJ.Ust represent that the shares would not 

be sold or distributed in violation of the securities laws. November 2003 Form S-8 at 2, 19 

(Division's Exhibit 6). The November 2003 Fonn S-8 did not even contain so much as a 

supplemental prospectus to register resales by any Lexington shareholder, and therefore no disclosure 

whatsoever about the selling shareholders, their holdings, or their plan of distribution was provided. 

Subsequent Form S-8 filings also failed to contain even a supplemental prospectus. Transcript at 

60,62-63. 

Lexington issued 350,000 pre-split shares on November 24, 2003 to Pierce, which Pierce 

transferred that same day to Newport. Division's Exhibit 40. Pierce obtained those 3 50,000 shares 

after representing that he was obtaining the Lexington shares for "investmCJ,lt purposes" only. 

Option Exercise Agreement dated November 24, 2003 at 1 (Division's Exhibit 1 0). Contrary to the 

representations, Pierce caused Newport to sell328,300 of those 350,000 pre-split Lexington shares 

to third persons. Division's Exhibit 40. These transactions left Newport with 21,700 pre-split 

3 ( ... continued) 
was Hypo Bank:~s clearing broker in the United States. Stevens helped Hypo Bank get shares that 
were in "street name" and therefore sellable on the open market. Hearing Transcript at 101-03. 
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·e 

-

-

Lexington shares. 

Lexington also issued 150,000 pre-split shares on November 25, 2003 to Pierce, who 

represented that the shares were for investment purposes only. Division's Exhibit 11. Pierce 

transferred 50,000 of those shares on December 2, 2003 to Newport and retained the other 100,000 

pre-split shares for his own account. Division's Exhibit 41. Pierce transferred these 100,000 

Lexington shares to his personal accou~t at Hypo Bank. Division's Exhibit 16; Proposed Division's 

Exhibit 88. 

Pierce had originally asked to have these 1 50,000 shares issued with the 350,000 shares that 

he received on November 24, 2003. However, Atkins spoke with-Pierce by telephone and advised 

Pierce that the 500,000 share issuance would cause Pierce to cross the 10% ownership tbresh9ld for 

report~ng his stake in Lexington. Atkins recommended to Pierce that they structure the transaction 

to split the 500,000 shares into two blocks of350,000 and 150,000 shares that would be issued on 

consecutive days. Hearing Transcript at 359-60, 473-75. 

Qn January 22, 2004, Lexington issued 300,000 pre-split Lexington shares to Pierce's long­

time associate, Elliot-Square, pursuant to the November 2003 Form S-8. Respondent's Exhibit 27. 

On January 26, 2004, EUiot-Square transferred ali 300,000 of those shares to Newport. 

Respondent's Exhibit 28.4 Pierce later deposited these 300,000 shares into Newport's Hypo Bank 

account. Proposed Division's Exhibit 82. 

On January 29, 2004, Lexington effected a three-for-one stock split and distributed to all 

current shareholders two new shares for each one they held. AE a result of the stock split, Pierce 

retained in his personal Hypo Bank account a total of 300,000 post-split Lexington shares that were 

issued under the November 2003 Form S-8. Pierce's Hypo Bank account also contained 121,683 

post-split Lexington shares that he received in exchange for his original Intergold shares. Division's 

4 
Elliot-Square has offered conflicting reasons for his receipt and transfer of those 300,000 shares. 
During the Divi.sion' s investigation, Elliot-Square stated that the 300,000 shares might have been 
a mistaken payment of too many options for the work he performed. Transcript at 279-80 (quoting 
from Transcript ofRichard Elliot-Square Interview dated February 28, 2007). 
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e Exhibit 17. As a result of the split, Newport received and deposited into its Hypo Bank account an 

additional 643,400 shares it received for the 300,000 shares it had acquired from Elliot-Square and 

the 21,700 shares it had acquired from Pierce. Proposed Division's Exhibit 82. 

e 

-

In February 2004, Pierce caused Newport to acquire for its account at Hypo Bank 25,000 

post-split shares that Lexington had issued to Stevens pursuant to the November 2003 Fonn S-8. 

ld. On May 19, 2004, Lexington issued 495,000 shares to Elliot-Square purportedly pursuant to a 

Form S-8 filed by Lexington in February2004. Respondent's Exhibits 32-33. Pierce caused Jenirob 

to acquire 435,000 of these shares the same day after they were issued to Elliot-Square and then 

Pierce deposited them in Jenirob's Hypo Bank account. Proposed Division's Exhibit 86. Pierce 

moved I 00,000 oftheseshares from theJerrirob accountto Newport's account at Hypo Bank on June 

11, 2004. ld. 

In June 2004, when Lexington'.s post-split share price hit an all-time high of over $7.00, 

Pierce sold nearly 400,000 Lexington post-split shares in his personal Hypo Bank account for 

proceeds of$2. 7 million. Division's Exhibits 18, 48. The 400,000 Lexington shares sold by Pierce 

in June 2004 through Hypo Bank included the 300,000 shares (post-split) that Pierce retained from 

the shares Lexington issued to him under the November 2003 Form S-8. s Under a frrst-in, first-out 

analysis (whereby the 121,683 post-split shares that Pierce received through the merger are treated 

as sold first), Pierce received $2,077,969 in proceeds from selling the 300,000 post-split shares that 

he retained·from the November 2003 Form S-8 stock issuances. Division's Exhibits 48, 50. 

Lexington filed another Form S-8 on June 8, 2004 (the "June 2004 Fonn S-8"). Division's 

Exhibit 7. Pursuant to the June 2004 Form S-8, Pierce received a total of320,000 Lexington shares 

after stating in writing that the shares were for investment purposes only. Division's Exhibits 12-14. . 

Pierce transferred all320,000 shares to Newport on the same day that he received them. Division's 

Exhibits 44-45. On June 25, 2004, Pierce caused Newport ·capital to sell80,000'ofthose 320,000 

5 
Earlier in 2004, Pierce sold some of the 121,683 post-split Lexington shares that he had acquired as 
part of the reverse merger and deposited into his Hypo Bank account. 
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e Lexington shares t~ another company Pierce controlled. Division's Exhibit 45. Pierce transferred 

the remaining240,0()0 shares to Newport's account at Hypo Bank. Proposed Division'sExhibit 82. 

e 

e 

Based upon documents that it received from Liechten~tein authorities within the past few 

days, the Division has determined that by June 2004, Pierce had moved to the Newport and Jenirob 

accounts at Hypo Bank a total of 1,634,400 Lexington shares that,had been issued pmportedly 

pursuant to Form S-8 registration statements. Proposed Division's Exhibit 89. Pierce sold these 

shares into the open market. through the Newport and Jenirob accounts at Hypo Bank between 

February 2004 and December 2004. !d. Under a similar first-in, first-out analysis; Pierce received 

a total of $5.454 million and $2.069 million in proceeds in the Newport and Jenirob accounts, 

respectively, from selling the additional 1.6 million Lexington shares that were originally issued 

under Forms S-8. ld. 

Therefore, including his personal account and the Newport and Jenirob accounts at Hypo 

Bank, Pierce sold a total of two mi11ion S-8 shares for net proceeds on a first-in, first-out basis of 

$9.601 million. Division's Exhibit 50 and Proposed Exhibit 89. Pierce sold more than one million 

o,f these shares during June 2004, when Lexington's stock price hit an all-time high of $7.43. 

Division's Exhibit 50 and Proposed Exhibit 89. Pierce's sales through the three accounts at Hypo 

Bank were part ofHypo Bank's sale of Lexington shares through its omnibus account at vFinance. 

Division's Exhibits 23-24, 49.6 

On February 27, 2006, Lexington filed yet another Form S-8 (the "February 2006 Form S-

8"). Division's Exhibit 8. Lexington issued a total of 500,000 shares to Pierce ip early March 2006. 

Within days of receipt, Pierce had Lexington transfer those 500,000 shares to Newport. Pierce sold 

all of those Lexington shares in March 2006 through a brokerage account that Pierce opened for 

Newport at the Peacock Hislop Staley & Given I.ri.c. brokerage finn ("Peacock Hislop") in Phoenix, 

Arizona. Pierce Testimony at 194; Division's Exhibit 29. Pierce made those sales at prices just· 

6 
While Pierce's sales made up the vast majority of the sales in the vFinance Hypo Bank account, 
some of the third parties who purchased Lexington shares from Newport also transferred and sold 
their Lexington shares through accounts at Hypo Bank. Division's Exhibit 66. 
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e slightly higher than he had paid to purchase those shares from Lexington a few days earlier. 

Division's Exhibit 46. 

Finally, on March 14, 2006, Lexington filed one more Form S-8 (the "Mar9h 2006 Form S­

W'). Division's Exhibit 9. Lexington issued a total of500,000 shares to Pierce in mid-March 2006. 

·Within days, Pierce had Lexington transfer those 500,000 shares to Newport. Pierce sold 164,000 

of these Lexington shares in March 2006 through the Newport account at Peacock Hislop. Pierce 

acquired those shares for only a few cents less than the eventual selling price of those Lexington 

shares on the OTCBB. Division's Exhibit 30. 

Pierce's Prior BarBy Canadian Securities Regulators: 

Pierce attended the University of British Columbia for six to eight months, but never 

continued his education and never obtained any professional licenses. After leaving college, Pierce 

was· a self-employed businessman. Pierce Testimony at I 58-59. Pierce has known Atkins since the 
\ 

early 1990s. Pierce and Atkins have worked together on ten different companies. !d. at 159-60. 

ln June 1993, Canadian securities regulators in British Columbia imposed a fifteen-year bar e and $15,000 fine upon Pierce relating to his activities as a director of Bu-Max Gold Corp. ("Bu­

Max''). According to stipulated findings, investor proceeds were diverted to unauthorized and 

undisclosed uses, including for Pierce's benefit. Additionally, during the investigation by Canadian 

securities regulators into Bu-Max, "Pierce tendered documents to the staff of the Commission which 

were not genuine." In the Matter of Securities IJ.ct, S.B.C. 1985, chapter 83 And In the Matter of 

Gordon Brent Pierce, Order Under Section 144 at 2 (June 8, 1993) (Division's Exhibit 47). 

e 

The Staff subpoenaed documents from Pierce in May 2006. See Division's Exhibit 31. 

Pierce did not produce a.ri.y ernai]s relating to Lexington or his trading in response to the subpoena. 

According to Pierce, he deletes all of his emails on a daily basis. Pierce Testimony at 175-76. 

· LEGAL ARGUMENT 

I. PIERCE VIOLATED SEctiON 5 OF THE SE~VRITIES ACf. 

Pierce violated Section 5(a) of the Securities Act which imposed a registration 

requirement for his sales of Lexington securities in interstate commerce: 
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e 

e 

e 

Unless a registration statement is in effict as to a security, it 
shall be unlawful for any person, directly or indirectly-

(l) to make use of any means or instruments of 
transportation or communication in interstate commerce or of the 

. mails to sell such security through the use or medium of any 
prospectus or otherwise 

15 U.S.C. § 77e(a) (emphasis added). Similarly, because his Lexington stock resales necessarily 

involved his offer to sell those shares through Hypo Bank and vFina:nce, Pierce also violated Section 

5( c) of the Securities Act by offering to sell Lexington shares without filing a registration statement 

for those proposed sales. 15 U.S.C. § 77e(c). 

The purpose of Section S's.registration provisions is to ensure that the investing public is 

provided with the necessary material infonuation about their contemplated investment. It is well­

established that improper intent is not an element of a Section 5 violation. E.g., SEC v. Lybrand, 

supra, 200 F. Supp. 2d at 392; SEC v. Current Fin. Serv., 100 F. Supp. 2d I, 6--7 (D.D.C. 2000), 

affd sub nom. SEC v. Rayburn, 2001 U.S. App. LEXIS 25870 (D.C. Cir. Oct. 15, 2001). 

Section 5's registration requirements ap~ly to each and _every sale of secUrities, including 

those issued under a Form S-8 registration statement. SEC v. Cavanagh, supra, 155 F.3d at 133. 

Interpretive Release No. 33-6188 (the "1980 Release"), which discusses the availability of the Fonn 

S-8 regi!>tration statement for stock issuances to employees of the issuer, states that "Section 5 

provides that every offer or sale of a security made through the use of the mails or interstate 

commerce must be accomplished through the use of a registration statement meeting the Act's 

disclosure requirements, unless one of the several exemptions from registration set out in sections 

3 and 4 of the Act is available." 45 Fed. Reg. 8960, 8962 (Feb. ll, 1980) (emphasis added). The 

1980 Release also provides that affiliates of the issuer must separately register their sales ofS-8 

shares. /d. at 8976-77. Form S-8's instructions specifically"advise all potential registrants that the 

registration statement does not apply to resales of ~e securities previously sold pursuant to the 

registration statement.'' Form S-8 General Instruction C.l and n.2. 

Pierce violated Section 5 with respect to his resales of Lexington S-8 shares. The Division 

established a prima facie case with evidence that (l) Pierce directly or indirectly sold Lexington 
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e shares, (2) no registration statement was in effect as to Pierce's sale of Lexington shares and (3) 

Pierce's sale of Lexington shares involved the mails or interstate transportation or communication. 

E.g., SEC v. Cmporate Relations Group, Inc., 2003 U.S. Dist. LEXIS 24925 at *46 (M.D. Fla. 

March 28, 2003); SEC v. Lybrand, supra, 200 F. Supp. 2d at 392; SEC v. Cavanagh, 1 P. Supp. 2d 

337,361 (S.D.N.Y. 1998), aff'd 155 F.3d 129 (2d Cir. 1998)). 

Pierce admits that he sold Lexington shares through his Hypo Bank account in June 2004. 

Answer,~ 16. See also Division's Exhibit 18 (account statements for trading in Pierce's Hypo Bank 

account during June 2004). Brokerage records also establish that Pierce sold Lexington shares 

throughout all of 2004 and during March 2006. Division's Exhibits 16-19 (brokerage records 

refle«ting sales ofLexingtonshares in Pierce's Hypo Bank: account), 30 (brokerage records reflecting 

sales of Lexington shares in.Newport's Peacock Hislop account) and 48 (Division's summary of 

Pierce's Lexington open market sales). As .a result, there is no genuine dispute that Pierce sold 

shares received through Lexington's S-8 offerings. Additionally, the evidence received from the 

Liechtenstein regulators proves that Pierce sold another l.6 miliion Lexington shares through e Newport and Jenirob accounts at Hypo Bank between February 2004 and December 2004. Proposed 

Division's Exhibits 82, ~6, 89 

-

Pierce received his shares from Lexington under the purported November 2003, June 2004, 

February 2006 and March 2006 Form S-8 Registration Statements. Division's Exhibits 5-8. Those 

Fom1 S-8s supposedly registered Lexington's issuance of shares to purported employees and 

consultants, but did not register the resale ofthose shares by the recipients. Transcript at 59-60, 62-

63. The shares Pierce sold in the. Newport and Jenirob accounts either came from Pierce or from 

other consultants who received the shares under purported S-8 registration statements that did not 

register any resales. It is therefore beyond dist;>ute that Pierce resold his Lexington shares without 

filing a registration statement for those resales. Answer,§ 16 (admitting that Pierce sold shares in 

June 2004 with registering those sales). 

It is also beyond genuine dispute that instruments of interstate commerce were used in 

connection with Pierce's sales of Lexington shares. X-Clearing received instructions by mail, 
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telephone and fax related to lhe transfer of Lexington S-8 shares to Pierce and then to other persons 

and conununicated with Mast at Hypo Bank to get the shares into "street name." Transcript at 102-

03, 109; Respondent's Exhibits 16, 17, 22, 23, 37b-c, 38, 39b-d. Pierce communicated by telephone 

and email witl:t Mast at Hypo Bank and Thompson at vFinance about trading in Lexington shares. 
-

Pierce Testimony at 391-92 (Division's Exhibit 62); Division's Exhibits 33, 34, 67. 

II. PIERCE CANNOT PRQVE AN EXEMPTION FROM REGISTRATION. 

·A. Pierce Has The Burden.Of Proving An Exemption, 

As demonstrated above, the Division established Pierce's prima facie violation of Section 

5's registration requirements. Pierce therefore has the burden of proving that his resales ofLexington 

shares were exempt from registration whether or not Lexington supposedly used valid $\-8 

registration statements fodts sales of shares to Pierce. SEC v: Cavanagh, supra, 155 F .3d at 13 3-34 

(finding Section 5 violation for ~:esales of S·8 shares without registering the resales). See SEC v. 

Ralston Purina Co., supra, 346 U.S. at 126 (1953). Pierce's reliance upon a regi~tration exemption 

must be strictly construed. SEC v. M&A West Inc., supra, 538 F.3d at 1050-51; Sorrel v. SEC, 679 

F.2d 1323, 1326 (9th Cir. 1982)(holding that exemptions ~e strictly construed and must be proven 

by party asserting exemption). Exemptions from ·registration are strictly construed to protect 

investors' access to material information. In the Matter ofJ. Dudchik and Rodney R. Schoemann, 

supra, Initial Decision at 14. 

B. fierce Cannot Establish The Section 4(1) Exeniption. 

Although Section 4(1) ofthe Securities Act exempts from registration all "transactions by 

any person other than an issuer, underwriter, or dealer," 15 U.S. C.§ 77d(l), Pierce cannot qualify 

for this exemption. As demonstrated below, the evidence establishes that Pierce falls within the 

Securities Act's definitions of an "issuer" and an "underwriter," and is therefore precluded from 

relying upon Section 4(1). 

1. Pierce's Control Over Lexinaton Made Him An "Issuer." 

Section 2(a)(11) ofthe Securities Act defines an "issuer" to include "any person directly or 

indirectly controlling or controlled by the issuer." 15 U.S.C. § 77b( a)( 11 ). A person who constitutes 
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an "affiliate" of the issuer is deemed to be an "issuer" with respect to the distribution of securities. 

SECv. Cavanagh, supra, 155 F.3d at 134, cited by In theMatterofThomasJ. DudchikandRodney 

R. Schoemann, supra, Initial Decision at 14. 

Determining whether a person is an affiliate involves looking at the totality of the 

circumstances, including a consideration of the person's influence upon the management and policies 

of the corporation. In the Matter of Thomas J. Dudchik and Rodney R. Schoemann, supra, Initial 

Decision at 14 (citing and quoting SEC v. Freiberg, 2007 WL 2692041 at * 15 (D. Utah Sept. 12, 

2007)). An affiliate need not be an offiCer, director, manager, or shareholder of the issuer and does 

not have to exercise control in a continuous or active manner. SEC v. Internaticma/ Chemical 

Development Corporation, 469 F.2d 20,30 (10"' Cir. 1972) (citingPennaluna & Co. v. SEC, 410 

F.2d 861, 866 (9th Cir. 1969), cert. denied 396 U.S. 1007, 90S. Ct. 562, 24 L. Ed. 2d 499 (1970)). 

The provision of financing and participation in the violative scheme can be enough to render a 

person an affiliate of the issuer. Id. 

The hearing evidence establishes Pierce's status as an affiliate of Lexington. Pierce was the 

money and brains behind Lexington. Transcript at 82-83, 94-96. IMT's block of shares exceeded 

20% and Pierce's initial exercise of 500,000 option shares represented a 10% block. Additionally, 

the owner ofLexington's majority shareholder, Orient, has just been revealed to be an off-shore trust 

whose beneficiaries are Pierce's wife and daughter. Proposed Division's EXhibits 78 and 79. 

Although Orient was the nominal majorio/ shareholder, Atkins did not communicate with, 

or even know the identity of its representatives. Instead, Atkins talked three or four times. per week 

with Pierce. Lexington's nominal president, Atkins, derived absolutely no income-fromtexingtoo 

itself. Instead, Atkins was dependent upon Pierce for financial support through consulting fees from 

ICI, consulting fees from Newport and personal loans from Pierce. The totality of Pierce's ability 

to exercise influence over Atkins makes Pierce an affiliate of Lexington. SEC v. International 

Chemical Development Corporation, supra, 469 F .2d at 30; In the Matter ofThomas J. Dudchikand 

Rodney R. Schoemann, supra, britial Decision at 14 "(describing and applying totality of 

circumstances test for affiliate status). 
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: e Pierce's affiliate status is also demonstrated by his ability to dictate the terms of the m-erger 

between Intergold and Lexington. Because Intergold owed $1.2 million to ICI, Atkins knew that he 

c~uld not attract new inv0Stors tQ Lexington unless Pierce agreed to reduce that debt. Atkins 

therefore negotiated a deal whereby Pierce's consultants released $475,000 in debt for 950,000 

vested option shares that represented 64% oflntergold's outstanding shares (calculated on a post­

exercise basis). Division's Exhlbit 51. As a result, Pierce was able to extract the majority of 

Intergold's benefit from the merger, and that ability demonstrates his corporate control. 

e 

e 

Because he was in a position to kill Intergold's merger with Lexington unless he got what 

he wanted, Pierce also had enough control to insist that a registration statement be filed for his 

resales. Pierce's decision not to register his resales was based on his obvious desire to conceal his 

acquisition and resale of those shares. Filing a prospectus for his resales would have forced Pierce 

to disclose his large stock position and his prior bar by British Columbia securities regulators. That 

disclosure would have warned investors that a large shareholder with a bar for deceptive conduct was 

selling his shares in Lexington, and thereby raised questions about Lexington's business prospects. 

fustead of making disclosures through a registration statement, Pierce decided to make undisclosed 

and unregistered sales ofhis shares while Lexington's share price was rising and peaking. 

2. Pierce's Distribution Of Shares Made Him An "Underwriter." 

Pierce is also unable to rely upon the ~ection 4(1) exemption given the evidence establishing 

his underwriter status. Section2(a)(ll) of the Securities Act defines an "underwriter" to mean "any 

person who has. purchased from an issuer with a view to ... the distribution of any security, or 

participates or has a direct or indirect partiCipation in any such undertaking .... " 15 U.S.C. § 

77b(a)(ll}. 

Pierce satisfies the first part of the ''Underwriter" definition by being a "person" who 

purchased from an "issuer'' - i.e., Lex.ington. Pierce also satisfies the second part of the 

"underwriter" definition because he acquired shares from Lexington with the intention of selling­

or distributing-· the shares to public inveStors. See Ira Haupt & Co., 23 S.E.C. 589, 597 (1946) 

(defining "distribution" to be the entire process of moving shares from an issuer to the investing 
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e public); In the Matter ofLorsin, Inc., et al., fuitial DccisionRelease No. 250 at 9-12 (Admin. Proc. 

File No. 3-11310 May 11, 2004) (finding Section 5 violations and absence of exemption). 

One compelling indication ofPferce's "underwriter'' status is the short time period between 

his acquisition of the Lexington shares in November 2003 and his sale of those shares through 

Newport's account at Hypo Bank begirming in February 2004 and through Pierce's own account at 

Hypo Bank beginning in June 2004 (under the first-in, first-.out methodology). SEC v. M&A ·West, 

supra, 538 F.3d at l 050-51. According to the Securities Act Rule 144(k) that was in effect in 2004, 

.. the minimum holding period for the safe harbor from registration was twelve months. 17 C.F.R. § 

230.144(a)(l) (2004) .. BccausePierce's sales of the November2003 Lexington S-8 shares took place 

in just three months for his Newport account and iti.just seven months for his personal account (with 

all sales were completed within one year), Pierce cannot rely upon the exemption from registration 

set ~orth in Section 4(1) of the Securities Act. SEC v. M&A West, supra, 53 8 P .3d at 1050-51 .. 

Pierce also held the 320,000 shares received under the June 2004 Form S-8 for a very short 

period. Within a few days, Newport sold 80,000 of those shares to a third party. Division's Exhibit e 45. Pierce transferred the other 240,000 post-split shares to Newport's account at Hypo·Bank. 

-

Pierce sold those Le'Xington shares between February and December 2004. Division's Exhibits 19, · 

24. 

In early March 2006, Lexington issued 500,000 shares to Pierce under the February 2006 

Form S-8. Within days, Pierce transferred those shares to Newport which deposited all of the shares 

into its Peacock Hislop account. . Those shares were then sold in a few days for nearly the same price 

a.~ the exercise price that Pierce paid to Lexington. S.imilarly, Lexington issued another 500,000 

shares to Pierce under the March 2006 Form S-8. Pierce quick.y ~nsferred those shares to Newport .. 
and then sold 164,000 ~f those shares through Peacock Hislop for pri~ that roughly equaled the 

exercise price paid by Pierce. Because there was no profit for Pierce in selling these Lexington 

spares quickly for nearly the same price at which he acquired the shares, it is clear that Pierce's 

intention was to distn'bute shares for Lexington by paying Lexington an exercise price roughly equal 

to the price for which the shares sold on the open market. 
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Additionally, Pierce distributed L6 million other Lexington shares using accounts for 

Newport and Jenirob at Hypo Bank. These facts establish that Pierce is an ''underwriter" by 

engaging in a distribution of Lexington stock. 

III. PIERCE VIOLA TED SECTIONS 13fd) AND 16(a) OF THE EXCHANGE 

AQL 

Section 13(d)(l) of the Exchange ·Act requires any "person" who acquires "directly or 

indirectly the beneficial ownership" of more than five percent of a publicly listed class of security 

to report that beneficial ownership within ten days. 15 U.S. C.§ 78m(d)(l). Section 16(a) requires 

any beneficial owner of more than ten percent to file reports ofholdings and changes in holdings on 

Forms3, 4 and 5. 15 U.S.C. § 78p(a). The purpose of these Exchange Act Sections is to ensure that 

investors have timely knowledge of the identity of corporate insiders and their transactions in the 

company's stock~ lnvestors can use that knowledge to assess how a company's insiders assess the 

company's future prospects-i.e., negatively if large inside shareholders are selling their positions. 

A person is a ''beneficial owner" if he or she has the right to acquire beneficial ownership 

through the exercise of an option within sixty days. Exchange Act Rule 13d-3(d)(l),pub/ished at 

17 C.F .R. § 240.13d-3(d)(l) (2008). As with violations ofS~tion 5 of the Securities Act, Pierce's 

violations of Sections 13( d)( 1) and 16( a) do not require any showing that he acted with an improper 

intent or thatheactedinbadfaith. SECv. Savoy Indus., Inc., 587 F.2d 1149,1167 (D.C. Cir.l978) 

(no scienter required for Section 13(d) yiolation); SEC v. Blackwell, 291 F: Supp. 2d 673, 694-95 

(S.D. Ohio 2003) (no scienter required for Section 16(a) violation) (internal citation omitted). 

Pierce.did not file a Form 3, 4, or 5 regarding his Lexington transactions. Furthermore, 

Pieree admits that he did not disclose his ownership interest by filing a Sched:ule 13D until July 

2006. Pierce's Answer,, 17. Pierce's belated Schedule 13D reflects five percent ownership interest 

in Lexington common stock as far back as November 2003. Pierce therefore admits that he did not 

meet the filing requirements specified in Section 13(d)(1). Additionally, the Divisions' evidence 

established that Pierce actually had at least a 10% interest for all but a few days between November 

2003 and May2004. Division's. Exhibit 51. 
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e 

' Atkins' testimony during the hearing established that Pierce deliberately attempted to evade 

his ownership disclosure requirements. Atkins learned that Pierce intended to exercise an option on 

500,000 pre-split shares in November 2003. Given the number of outstanding Lexington shares, 

Atkins recognized that this exercise would have put Pierce over the 10% ownership threshold. 

Atkins therefore advised Pierce to split his 500,000 shares into two blocks of350,000 and 150,000 

shares that would be exercised on consecutive days in late November 2003. This scheme required, 

however, that Pierce quickly sell off some of his 350,000 shares to avoid having more than 10% of 

the outstanding shares when he acquired the second block of 150,000 on the next day. Transcript 

at473-75. 

The fact that Pierce was entitled to exercise an option on 500,000 shares is enough, however, 

to establish his beneficial ownership for purposes of Sections 13 (d) and 16(a); such ownership exists 

as to any option (in this case for the total500,000 shares) that Pierce could exercise ill the next sixty 

days. 17 C.F .R. § 240.13d-3(d)(l ). Atkins' testimony regarding Pierce's planned exercise of options 

for 500,000 shares therefore establishes that Pierce crossed the reporting threshold in November 

2003, but failed to file the required Schedule l3D and Fom1s 3, 4 and 5. 

Pierce's Schedule 13 D also failed to reflect IMT's acquisition o£950,000 vested Lexington 

options on November 18, 2003. Because Pierce has admitted his control over IMT, see Pierce's 
: 

Answer,~ 9, his failure to disclose the IMT holdings !;IS part of his beneficial holdings constitutes 

a violation of Sections 13(d)(1) and 16(a).7 

Finally, Pierce hid his majority ownership of Lexington by using Orient as the nominal 

shareholder, while ne\rerrevealing that his wife and daughter were the beneficiaries oftlie trust that 

owned Orient. Pierce• s deliberate concealment ofhis beneficial interest in Orient demonstrates that 

7 
Atkins' testimony that Lexington would not have issued S-8 shares to IMTbecause such shares may 
only be issued to natural persons is inapt. As both Atkins and Pierce's expert witness testified, the 
Option Agreement did not limit IMT to receiving S-8 shares. IMT had the right under the Option 
Agreement to acquire 950,000 restricted shares at any time. Transcript at480-81, 548A9. That right 
triggered Pierce's and IMT's beneficial ownership of950,000 shares for reporting purposes under 
Sections 13(d) and 1'6(a) of the Exchange Act. 
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• he consciously acted to attempt to evade his disclosure obligations under Sections 13(d) and 16(a) 

of the Exchange Act. 

-

e 

IV. PIERCE SHOULD DISGORGE HIS STOCK SALE PROCEEDS. 

Because Pierce violated Section 5 of the Securities Act through his unregistered sale of 

. Lexington shares, the Hearing Officer should order Pierce to disgorge the proceeds he received fl'Om 

those stock sales. SEC v M&A West, .supra, 538 F .3d at l 054 (upholding summary judgment order 

to disgorge all proceeds from sale of unregistered securities); Geiger v. SEC, supra 363 F .3d at 48 8-

89 (upholding disgorgement order against family partnership and owner for selling unregistered 

securities); In the Matter of Lorsin, Inc., supra, Initial Decision Release No. 250 at I 5 (ordering, on 

summary disposition, that stock promoters and principals jointly and severally disgorge proceeds of 

unregistered sto~k sales). The ''purpose of disgorgement is to force 'a defendant to give up the 

amount by which he was l.llljustly enriched' rather than to compensate the victims of fraud." S.E. C .. 

v. B/avin, 760 F.2d 706, 713 (6th Cir. 1985)(quoting S.E. C. v. Commonwealth Chemical Securities, 
I 

Inc., 574 F.2d 90, 102 (2d Cir. 1978)). 

The Division's disgorgement formula only has to be a reasonable approximation of the gains 

causally connected to the violation. SEC v. Patel, 61 F.3d 137, 139 {2d Cir. 1995); SEC v. First 

City Fin. Corp., 890 F.2d 1215, 1231 (D.C. Cir. 1989). Any '"risk of uncertainty [in calculating 

disgorgement] should fall on the wi-ongdoer whose illegal conduct created that wtcertainty. '"Patel, 

61 F.3d at 140 (quotingFi~t City Fin. Corp., 890 F.2d at 1232). 

Pierce does not dispute the Division's allegations that he received $2.7 million from his sales 

ofLex.ingtonshares inJune2004. Compare DIP, 'lfiii.16 with Pierce's Answer, 'If l6. As a result, 

$2.7 million is the starting point for Pierce's disgorgement liability. Pierce must then meet his 

burden of showing that a lesser amount is properly attributable to hii sale of the 300,000 post-split 

Lexington shares that be received under the November 2003 Fonn S-8. 

At best, Pierce could try to show that his initial.sales were of the 121,683 post-split 

Lexington shares (using a first-in, first-outmethod of calculating the sales proceeds) that he received 

during the reverse merger. His subsequent sales were of the 300,000 post-split shares provided to 
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e him under the Novemb~ 2003 Fonn S-8. '1110se sales generated net proceeds of$2,077,969. 

Based upon the Hypo Bank documents it just received, the Division has determined that 

Pierce sold I ,634,400 Lexington S-8 shares through Hypo Bank and vFinance using Newport fornet 

proceeds of $5,454,[97 and using Jenirob for net proceeds of$2,069,181. Proposed Division's 

Exhibit 89. Because those sales were in violation of Section S's registration requirements, Pierce 

should disgorge total net proceeds of$9,.601,347 ($2,077,969 + $5,454,197 + $2,069,181). ld. 

Another component of a disgorgement remedy is the award of prejudgment interest on the 

principal amount of Pierce's ill-gotten gains. SECv. Cross Fin. Serv., Inc., 908 F. Supp. 718, 734 

(C.D. Cal. 1995) (ruling that "ill-gotten gains include prejudgment interest to ensure that the 

wrongdoer does not profit from the illegal activity''). By imposing prejudgment interest, the Hearing 

Officer will deprive Pierce of the benefit o fthe time value of money on his illegal sale proceeds. ·See 

Knapp v. Ernst & Whinney, 90 F.3d 1431, 1441 (9lh Cir. 1996) (describing court's equitable 

.discretion to award prejudgment interest). The Hearing Officer should therefore order Pierce to e disgorge $9,601,347, plus pre-judgment interest on that amount, for his violation of Section 5. 

-

V. A CEASE AND DESIST ORDER IS NECESSARY TO PROTECT 

INVESTORS Fl{OM FURIHER VIOLATIONS BY riERCE. 

Section 8A of the Securities Act authorizes the Commission to issue a cease and desist order 

against any person who has been found to be "violating, has viQlated, or is about to violate any 

provision of this title, or any rule or regulation thereunder." 15 l(S.C. § 77h-l(a). Similarly, 

Sec lion 21C(a) of the Exchange Act authorizes the Commission to issue a cease and desist order 

against any person who ·has been found to have violated any Exchange Act provision or rule. 15 

U.S.C. § 78u-3(a). 

In this case, a cease and desist order should be issued in light of Pierce's repeated and 

deliberate violations of Section 5 of the Securities Act and Sections 13( d) and 16(a) of the Exchange 

Act. See, e.g., In the Matter ofLorsin, Inc., eta!., supra, Initial Decision Release No. 250 at 12-14 

(issuing cease and desist order after finding that respondent sold unregistered shares). In determining 

whether to impose a cease and desist order, the Hearing Officer should consider the egregiousness 
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ofPierce' s actions, the isolated or recurrent nature of the infraction, the degree of scienter involved, 

the sincerity of any assurances against future violations, Pierce's recognition of the wrongful nature 

of his conduct, and the likelihood that Pierce's activities will present opportunities for future 

violations. Steadman, supra, 603 F.2dat 1140(quotingSECv. Blatt, 583 F.2d 1325, 1334n. 29(5th 

Cir. 197&), affirmed on other grounds, 450 U.S. 91, 101 S. Ct. 999, 67 L. Ed. 2d 69 (1981)). 

No one ofthese particular factors is controlling. In the Jv[atter of vFinance Investments, Inc .. 

eta!., Initial Decision Release No. 360at 17-18 (Admin. Proc. File No. 3-12918 Nov. 7, 2008)(ALJ 

Mahony) (imposing cease and desist orders based upon violation of record keeping provisions) 

(citing SEC v. Fehn, 97 F.3d 1276, 1295-96 (9'" Cir. 1996)). Because remedial sanctions should 

promote the "public interest," the Hearing Officer "weigh(s] the effect of [its] action or inaction on 

the welfare of investoi:s as a class and on standards of conduct in the securiti~s business generally." 

Arthur Lipper Corp., 46 S .E. C. 78, 100 (1975); In the Matter of Richard C. Spangler, Inc., 46 S.E.C. 

238, 254 n.67 (1976). 

All of the Steadman factors strongly favor a cease and desist order against Pierce. Pierce 

distributed over three million Lexington shares during a thirty-month period from November 2003 

until March 2006 wHhout the registration required by Section 5 of the Securities Act. In June 2004 

alone, Pierce sold 300,000 of those shares through his own Hypo Bank for $2.1 million in net 

proceeds. Additionally, from November 2003 through March 2006, Pierce transferred Lexington 

shares to Newport, a company be controlled, which then sold shares through Hypo Bank and another 

brokerage accourit Pierce therefore engaged in a wide-ranging, long-lasting and highly lucrative 

distribution of Lexington shares that violated Section 5 of the Securities Act in an egregious and 

recurring fashion. 

Similarly, Pierce did not fl.le the necessary Schedule DO form until June 2006, when his 

Lexington transactions were already under inyestigation, and never filed any Forms 3, 4, or 5 to 

disclose his transactions in Lexington shares. Pierce deliberately violated Section 5 of the Securities 

Act and Sections 13(d) and l6(a) of the Exchange Act to conceal his acquisition and sale oflarge 

blocks Lexington shares. For example, Pierce and Atkins decided in late November 2003 to split 
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-

a block of500,000 shares to attempt to avoid disclosing his ownership interest. Similary, Pierce and 

Atkins also made IMT the: nominal recipient of the 950,000 vested options to conceal the identities 

-particularly Pierce's- of tho persons who would receive the shares. 

Documents just released by Liechtenstein over Pierce's objections also establish that Pierce 

used Orient to conceal his family's majority stake in Lexington. As a result, Lexington's Form 10-

KSB filings for 2003, 2004 and 2005 do not contain ·any mention of Pierce, including the section 

describing the company's 5%shareholders. Division's Exhibits 55-57; HeariilgTranscriptat61, 63-

64. That was no oversight. That was deliberate concealment. In fact, only after Lexington's stock 

price had crashed and the staff sent a subpoena to Pierce in June 2006 did Pierce file a Schedule 13D 

in July 2006 and did Lexington disclose Pierce's ownership interest in the Form 10-KSB for 2006. 

Division's Exhibits 15 (Pierce's Schedule 13D filing) and 58 (Lexington's 2006 Form 10-KSB). 

Pierce's Schedule l3D filing also alludes to the enforcement action by British Columbia securities 

regulators. Division's Exhibit 15 at 6. Because Pierce consciously violated the federal securities. 

laws, a cease and desist order is necessary to protect investors from future violations. 

Pierce has made no effort to acknowledge or show remorse for his misconduct or to 

demonstrate that it will not happen again. Quite to the contrary, Pierce failed to attend the 

administrative hearing despite being listed as a witness for hims(M. 

Finally, Pierce does not come to this proceeding with a clean record as a securities 

professional. On June 8, 1993, Canadian securities regulators imposed a fifteen-year bar upon Pierce 

and a $15,000 fine for deceptive conduct that .included misuse of funds and submitting false 

documents. In the Matter of Securities Act, S.B. C. 1985, chapter 83 And In the Matter of Gordon 

Brent Pierce, Order Under Section 144 (June8, 1993) (Division's Exhibit 47). Far from recognizing 

the seriousness of that misconduct, Pierce sent a letter to the Peacock Hislop brokerage firm asserting 

that Canadian securities regulators were engaged in a "witch hunt" and that the Order was a product 

of a "kangaroo court proceeding." Division's Exhibit 29 at 2. Accordingly, a cease-and~desist order 

against further violations is necessary because Pierce cannot be trusted to obey the securities laws 

in the future. 
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CONCLUSION 

For the reasons described above and based upon the entire record, the Hearing Officer should 

find that Pierce violated the registration provisions in Section 5 of the Securities Act and the 

disclosure provisions in Sections 13(d) and 16(a) of the Exchange Act. The Hearing Officer should 

also order Pierce to pay $2.1 million in disgorgement on his personal account S-8 stock sales, 

another $5.454millionon his Newportaccountstocks!lles and another $2.~69 milliononhisJenirob 

account stock sales, plus prejudgment interest on those amounts. The Hearing Officer should also 

impose a cease-and-desist order against further violations by Pierce. 

Dated: March 20, 2009 

ohnS. Yun 
Steven Buchholz 
Attorneys for 
Division of Enforcement 
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In the Matter of 

ADMINISTRATIVE PROCEEDING 
FILE NO. 3-13109 

UNITED STATES OF AMERICA 
Before the 

SECURITIES AND EXCHANGE COMMISSION 
April 7, 2009 

LEXINGTON RESOURCES, INC., 
GRANT ATKINS, and 

ORDER 

GORDON BRENT PIERCE 

The hearing in this proceeding as to Respondent Gordon Brent Pierce (Pierce) was held 
on February 2-4, 2009. 1 The hearing was closed on February 4, 2009, and the record of evidence 
was closed on March 6, 2009. Lexington Res., Inc., Admin. Proc. No. 3-13109 (A.L.J. Mar. 6, 
2009) (unpublished). The Division of Enforcement (Division) and Pierce filed their proposed 
findings of fact and conclusions of law and post-hearing briefs on March 20 and April 3, 2009, 
respectively. 

The Order Instituting Proceedings (OIP) authorizes disgorgement. At the October 10, 
2008, prehearing conference, the undersigned advised that the disgorgement figure must be fixed 
so that Pierce could evaluate whether he wanted to present evidence concerning his ability to pay 
at the hearing, as required by the Securities and Exchange Commission's rules;2 the Division 
stated that it was seeking $2.7 million in disgorgement. Tr. 8-9. The Division refined this figure 
in its December 5, 2008, Motion for Summary Disposition to $2,077,969 plus prejudgment 
interest, which it alleged are ill-gotten gains from Pierce's sale of allegedly unregistered stock. 

Under consideration is the Division's Motion for the Admission of New Evidence, filed 
March 19, 2009, and responsive pleadings. The new evidence consists of information that the 
Division received from a foreign securities regulator, the Liechtenstein Finanzmarktaufsicht (FMA), 
on March I 0, 2009. The Division argues that the new material bears on the issue of liability and 
also shows that over $7 million in additional ill-gotten gains should be disgorged, representing 
alleged profits from the sale of allegedly unregistered stock by two corporations that Pierce 
allegedly controlled, Jenirob Company, Ltd. (Jenirob), and Newport Capital Corp. (Newport). 
Pierce argues that admitting new evidence at this late date violates due process and provides 
additional exhibits that contravene the Division's new exhibits or diminish their weight. In reply, 
the Division states that the delay in producing the new material to the Division was entirely Pierce's 

1 The proceeding had ended previously as to Respondents Lexington Resources, Inc., and Grant 
Atkins. Lexington Res., Inc., 94 SEC Docket 11844 (Nov. 26, 2008). 

2 See 17 C.P.R. §201.630; Terry T. Steen, 53 S.E.C. 618,626-28 (1998). 
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fault, as he refused to supply it in response to a 2006 subpoena and actively opposed its release to 
the Division by the FMA. 

Under the circumstances the record of evidence will be reopened to admit Division Exhibits 
78 - 89 for use on the issue of liability, but not for the purpose of disgorgement based on sales of 
stock by Newport and Jenirob. These entities are not mentioned in the OIP, and such disgorgement 
would be outside the scope of the OIP. 3 To ensure fairness, Respondent Exhibits A - M will also 
be admitted, and Pierce may offer additional exhibits and a supplement to his proposed fmdings of 
fact and conclusions of law and post-hearing brief by April 17, 2009, if desired. 

IT IS SO ORDERED. 
/S/ Carol Fox Foelak 
Carol Fox Foelak 
Administrative Law Judge 

3 The Commission has not delegated its authority to administrative law judges to expand the scope 
of matters set down for hearing beyond the framework of the original OIP. See 17 C.P.R. 
§201.200(d); J. Stephen Stout, 52 S.E.C. 1162, 1163 n.2 (1996). 
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In the Matter of · 

INITIAL DECISION RELEASE NO. 379 
ADMrNJSTRA TIVE PROCEEDlNO 
FILENO. 3·13109 

UN~STATESOFAME~CA 
Before the 

SECURITIES AND BXCHANGE COMMISSION 
Washington, D.C. 20S49 

LEXINGTON' RESOURCES, rNC., 
GRANT ATKINS, and 

JNlTIAL DEC1SION 
JuneS, 2009 

GORDON BRENT PIERCE 

APPEARANCES: JohnS. Yunand Steven D. Buchholz for 

BEFORE: 

the Divmon of Enforcement. Securities and Exchange Commission 

Christopher B. Wells for Gordon ~rent Pierce 

Carol Fox Foelak, Administrative Law Judge 

SUMMARY 

This Initial Decision orders Gordon Brent Pierce (Pierce) to cease and desist from 
violations of Sections 5{a} and S(c) ofthc Securities Act of1933 (Securities Act} and of Sections 
13(d) and 16(a) ofthe Securities Exchange Act ofl934 (Exchange Act) and Rules 13d-1, l3d-2, 
IUld 16a .. 3 thereunder, and to disgorge ill-gorten gains of$2,043,362.33. 

I. lNT:RODUCfiON 

A. Prned!!t!l !W;!cground 

The Securities and Exchange Commission (Conunission) issued its Order Instituting 
Proceedings {OIP) on July 31,2008, pursuant to Section SA of the Securities Aot and Section 
21 C of the Exchange Act. The proceeding has ended as to Respondents Lexington Resources. 
Ino. (Lexington), and Grant Atkins (Atkins). !£xington Res .. Inc .. Securities Act Release No. 
8987 (Nov. 26, 2008). 

The undersigned held a l:hm>da.y hearing in Seattle, Washington, on February 2 through 
4, 2009. The Division of Enforcement (Division) called three witnesses ftom whom testimony 
was taken, and Pierce called an additional three witnesses, including an expert witness. Pierce 
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himself, who was called as a witness by the Division. did not appear in person at the hearing and 
thus did not testify. 1 Nwnerous exhibits were admitted into evidence. :l 

The findings and conclusions in this Initial Decision are based on the record. 
Preponderanc-: of1he evidence was applied as the standard of proof. ~Steadman v, SEC. 450 
U.S. 91, 97-104 (1981). Pursuant to the Administrative Procedure Act, S u.s.c. § SS7(o), the 
tbllowing post-hearing pleadings were considered: (1) the Division's Match 23,2009, Proposed 
Findings of Fact and Conclusions of Law and Post-Hearing Brief, (2) Respondent's April 6, 
2009, Proposed Findings of Fact and Conclusions of Law and Post-Hearing Brief; and (3) the 
Division's Aprll27, 2009, Reply. All arguments and proposed findings and conclusions that are 
inconsistent with this Initial Decision were considered and rejected. 

B. Alleptf9M and Ammmtl of the Partie& 

The proceed!ng concerns the alleged tmregistered distribution of Lexington stock. 'Ibe 
allegations against Pierce are that he violated the registration provisions of the Securities Act, 
Sections S(a) and S(c), aDd reporting provisions of the Exchange Act, Sections 13(d) and 16(a) and 
Rules 13d-1, 13d-2, and 16a--3 thereunder. Specifically, the OIP alleges that Pierce violated 
Securities Act Sections S(a) and S(c) by reselling shares he received from Lexington without a valid 
reaistration statement or exemption from registration, obtaining at least $2.7 million in proceeds 
:ftom such sales in June 2004. Pierce's Answer to tho OIP admits the June 2004 sales fur proceeds 
of at least $2.7 million but states that the sales were not registered with the Commission bccaus~ the 
shares sold were already registered and freely trading in the open ma.tket. The Division is seeldng a 
cease-and-desist order and disgorgcment plus prejudgment interest for this alleged violation. 

As to the alleged reporting violations, Exdlange Act Section t 3( d) applies to those who own 
or control more than five percent of any class of equity security rcgi.stcred under Exchange Act 
Section 12, wbilc Exchange Act Section 16(a) applies to those who own or control more than ten 
percent. The OIP alleges that Pierce l~~te-filed, on July 25, 2006, a Sd!.edulo 130, ns !l:quired by 
Exclumge Act Section 13(d) and Rules 13d-l tmd 13cJ.2, concerning his ownership or control of 
Lexi.nJton stock d1.:lring the period &om Novem'ba 2003 to May 2004. Picn::e's Answer admits the 
late flUng. The OIP also alleges that Pierce owned or controlled and traded in more tban ten percent 
of Lexington stock durin& that period but that the Schcxlule 130 stated that he owned or controlled 
less than that amount and tbat ho did not file Forms 3, 4, or 5, as required by Excluulge Act Section 

1 Pierce's failure to appear in person at the heating was unexpected. At the September 29, 2008, 
preheating conference. Pierce's counsel urged that the hea:r:lng not be scheduled during 
December as Pierce woUld not be available during that month. ~ Prehearing Tr. 7 (Sept. 29, 
2008). Pierce was listed aa a witness on his December 1 s, 2008, filing, "Designation of 
Witnesses," for his case in c;:btef. However, at the hearing. Pierce's ownsel represented that 
Pierce Is a target of a federal criminal investigation Involving CellCyte Genetics Corporation and 
was concerned that he might be arrested i£bis whereabouts became known in the United States 
Courthouse in Seattle, where the hearing was held and where the United States Attorney's Office 
is located. Tr. S-7. 
2 Citations to the transcript will be noted ns ''Tr. _." Citations to exhibits offered by the 
Division and Pien:e will~ noted as .. Div. Ex._ •• and ''Resp. Ex. _ .. respoctivcty. 

2 
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16(a) and Rule 16a-3 thereunder. Pierce denies that he owned or controlled more than ten percent, 
and thus denies tllat he filed an inac4lumte Schedule I 3D or that he violated Exchange Act Section 
16(a) and Rule 16a-3. The Division is seeking a oeese--and-desfst order for tbc alleged reporting 
violations. 

c. Proc!<!!!!nl Issues 

1. Adverse lnfennce fi'om Refusal to Testify 

By not appearing in person at the heating, Pierce declined to testifY on his own behalf or 
as a witness called by the Division. An adverse inference may be drawn from a respondcnt•s 
tefUsal to testify in a Commission adm!nistrative proceeding. &! Paae}. Inc. v. S;gc. 803 F.2d 
942, 946-47 (8th Cir, 1986); N. Sims Qqym & Co. v. SEC, 293 F.2d 78, 80-81 (2d Cir. 19tH); 
~ WJi2 Baxt.m: y. Palmigiano, 425 U.S. 308, 319 (1976) (Fifth Am~dment privilege against 
self-incrimination does not forbid drawing adverse inferences from an inmate's failure to testify 
at his own disciplirwy proceedings). Therefore, Pierce's silence may be considem:l along with 
other relevant evidence in assessing the evidence against lrlm, ~ P«gel. Ino .. 803 F .2d at 947. 

Pierce argues that his failure to appear at the hearing results from the Division's violation 
of his due process rights, and that the Division is acting with unclean hands. Tr. 5-11; :Resp. G. 
Brent Pierce's Motion for Dismissal for Violation of Due Process, Estoppel, and Unclean Hands 
(Due Process Motion). Pierce claims that the Division used ''unfair and deceptive means ..• to 
accompHsh service of the OJP on [himJ," Answer at 8. As a basis for his claims, Pierce says 
that he agreed to give testimony in the CellCyte Genetics Corporation matter at his office 
building in VancouV"U", British Columbia, on July 31 1 2008. Decl. of Christopher 'B. Wells at 2 
(Sept 29, 2008). Pierce's counsel smted on the record that Pierce would not be served "as a 
result of documents handed to him in the COUllle of his testimony." I!!. at 4. The Division 
effected service of the Lexington OIP on Pierce, in the lobby of his building. aftor his testimony 
had concluded. hh For relief, Pierce requests dismissal of the OIP, or in the alteroative, a stay of 
this proceeding. 

Pierce's arguments set out in the Due Process Motion fail as a matter of law. Fl1St. he 
cmnot invoke estoppel or unclean hands claims against the Division while it is pursuing an 
cnfOI'ClClllcnt matter in the public interest. See SEC v. Blavin. S51 F. Supp. 13Q4, 1310 (E.D. 
Mich. 1983), .ll:irst. 760 F.2d 706 (6th Cir. 1985); SEC v. Gulf& W. Indus .. Inc,. 502 F. Supp. 
343, 348 (D.D.C. 1980) (citations omitted). Next, Pierce•s due process claim fails because he 
does not artigu}atc any particular constitutional violation, and only refers to a vague risk of being 
served with pleadings relating to another investigation. ~United States y. Stringer, S3S F.3d 
929, 940 (9th Cir. 2008) (SEC's duty is to refrain from misleading about the existence of a 
parallel investigation). Neither continuing with the instant l:ivil administrative proceeding. nor 
the facts surrounding service of the OIP, in light ofPierce•s nebulous fear of :receiving service of 
process in another matter, are "so shocking to due process values that it must be dismissed.'.:~ 
l)nited States v. Doe, 125 F.3d 1249, 1254 (9th Cir. 1997). Indeed, maintenance of parallel 

~ Accordingly. Pierce's Due Process Motion is denied. 

3 
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criminal and civil proceedings does not violate due process. ~SEC v. Dm!sq Indus·· ln9., 628 
F.2d 1368, 1375 (D.C. Cir. 1980), e;n.,~ 449 U.S. 933 (1980). 

2. Investigative Testimony 

The Division took investigative twtlmony concerning the events at issue from Pierce on 
July 27 and. 28, 2006. Because of his refusal to testify at the hearing conceming the events at 
issue, the undersigned admitted excerpts of the investigative testimony as t>iv. Bxs. 62, 76, and 
77, and Rcsp. Ex. 57. Excerpts rather than the entire transcripts were admitted in order to avoid 
burdening the record, ~Pel Mar Pin. Swys .. Inc·· 56 S,E.C. 1332, 1350·51 (2003). Fairness 
to Pierce was ensured through adnlitting Resp. Ex. 57, consisting of oxcc:rpts dc:.signated by him. 

n. FINDINGS OF FACT 

A. llel!vant Partin 

1. Le:dngtou 

Lexington was a Nevada cotp01'8tion located in Las Vegas, Nevada. It WI'IS fonned in 
1996 under the name All Wrapped Up, Inc., and changed its name to Intergold, Inc. (Intergold), 
in 1997, when it began the business of exploration of gold and precious metals in the United 
States. Div. Ex. SS at SEC 103234. Intergold subsequently acquired Lexington Oil & Oas Co. 
Ltd. (Lexington Oil & Oas), an Oklahoma Jimitcd liability company, and changed its name to 
Lexington Resources, Inc. IQ..; Resp. Ex. 5. It exited the gold exploration business, and billed 
itself as being "engaged in the acquisition and development of oil and gas properties in tbe 
United States." Div. Ex. SS at SEC 103235. Lexington had no full time cmplo~; instead, the 
day-to-day operations were carried out by Atkins and one of the directors, Doustas Humphries 
(Hlllllphries). Tr. 338-39; Div. Ex. 55 at SEC 103239. Othe~" necessary fUnctions were: 
pcrfonned by outside consultants. Div. Ex. SS at SEC 103239. Lexington employed the 
consulting fum Intemational Market Trend AG (IMT) to provide administrative support and 
various other services. Tr. 311-13; R~. Bx. 4. Lexington did not have its own offices; instead, 
the company was matl8gcd out ofiMT's offices in Blaino. Washington. Tr. 457-58. 

On November 19, 2003, the shareholders of Intergold and Lexington Oil & Gas entered 
into a share exchange agreement whereby Intergold acquired all of the outstanding stock of 
Lexington Oil & Gas. Div. Ex. SS at SEC 103237; Resp. Ex. S. The newly merged company, 
Lexington, issued three million restricted common shareS to Lell:ington Oil & Oas's shareholders. 
Tr. 321; Div. Ex. 55 at SEC 1 03237; Resp. &. S-6. Tha new capital structure left Lexington Oil 
& Gas's shareholders owning eighty-five percent of the new company's shares. Div. Ex. SS at 
SEC 1 03278. Orient Explorations Ltd, (Orient) owned sixty-four percent of Laxington. Rcsp. 
E". S. Humphries was a significant shareholder after the acquisition, holding twenty.-two percent 
of Lexington's stock. M.. Lexington's new ticker symbol was LXR.S, and it began trading on the 
over-the-counter market under that symbol on November 20, 2003. R.esp. Ex. 8. 

During 2003 alld 2004, Lexington never held a. shareholder meeting. Tr. 457. 
Lexington's Board of Directors did not meet regularly during this period either. Tr. 451·58. 

4 
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Instead, important matters were n:solvcd via consent resolutions on an ongoing basis. Tr. at 457 • 
58. 

On March 4, 2008, Lexington filed a Chapter 11 bankruptcy petition. Answer at 3. The 
petition was converted to Chaptcr7liquidation on April22, 2008. Mt; Div. Ex. 52. 

z. Pieree 

Pierce was born in 1957 and is a citizen of Canada. Div. Bx. 62 at lQ-11. He attended 
the University of British Columbia for a short time. M.. at 158. He has no academic training in 
accounting or finance. M.. At the time ho gave his investigative testimony, he resided in 
Vancouver, British Columbia. Resp. Ex. 57 at SEC-2329. Pierce is the beneficial owner o( and 
works as president and director for Newport Capital Corporation (Newport), an entity based in 
Switzerland.4 Div. Exs. 62 at 20, 80. He is also the beneficial owner of Jenirob Company Ltd. 
(Jcnirob). Div. ~. 84. At f,he time of his investigative testimony, he had worlced for Newport 
for more than seven years. Oiv. Ex. 62 at 21. He received a salary of $800,000 to $900,000 
from Newport in 2005. !d:. at 66. Prior to his affiliation with Newport, Pierce was self­
employed. l!;l. at 1.58-.59. He worked with start-up companies in many different industries, 
helping take them public. !4.. at 1S9. Pierce fim met Atkins in the early 1990's, when he hired 
Atkins to write the busines! plan for a. company he founded. .W. He and Atkins have worlced 
togethCI at apJJIVximately ten companies, most of them publicly traded. Irl. at 160. Atkins 
consulted Pierce in the restructuring of Intergold into Lexington. Tr. 339-41. Atldns continued 
to consult Pierce about Lexington, speaking to him multiple ti~ every week during 2003 and 
2004. Tr. 455-56. 

Pierce was sanctioned by the British Columbia Securities Commission (BCSC) in 1993 
for conduct that occurred in 1989. Div. Bxs. 47, 62 at 167. He settled a proceeding with the 
BCSC in which he agreed the following fai.i1:8 were true. He was a control person behind an 
entity called Valet Video and Pizza Services Ltd (Valet), and his nominee served as president 
and sole director of Valet. Div. Ex. 47. Bu-Max: Gold Corp. (Bu-Max), a publicly traded British 
Columbia company, circulated a prospectus and made a securities offering that garnered 
proceeds for an exploration program, hL. Almost half the proceeds were paid by Bu-Max's 
diteetors to Valet for purposes tbat did not benefit .Bu-Max; instead. those monies benefitted 
Pierce and his nominee 11t Valet. IsL. During the BCSC's investigation, Pierce provided 
documents that "were not genuine." IsL. As a sanction, Pierce was barred from using certain 
exemptions available under the British Columbia Securities Act for fifteen years. lsL 
Additionally, he was barred from serving as an officer or director of any reporting issuer, ot 
serving as the officer or director for any issuer that provides management, administrative, 
promotional, or consulting services to a reporting issuer for flfteen years. rd. Finally, he was 
fined $15,000, ~ 

" Pierce testified that he did not have an ownership scake of any Jdnd in Newport Div. Ex. 62 at 
197. 

5 
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During his investigative testimony, and in his Answer, Pietee admitted he violated the 
reporting requiremerus under Section 13 of the Exchange Act. Answer at 7; Div, Ex. 62 at 31-
33. 

At tbe time of his investigative testimony, Pierce served as an officer or director of the 
following entities: Newport, lMT, Pare Place Investments, AG (Pare Place), Sparten Asset 
Group (Sparten), Waterside Developments (Cayman], Inc., Palm Tree Properties [Cayman) Ltd., 
and Pierco Petroleum. l!t at 35-36. Pierce negotiated with collSllltants on behalf of Investor 
Communications International, Inc. (ICI) and IMT, and generally entered into oral contracts with 
these consultants for the serviQea they would provide to the clients. 14.. at 91. Pierce never 
served as an officer or a director of Lexington. Tr. 372. Newport provided Pierce with a 
revolving line of credit. Div. Ex. 6l at 107. Pierce used draws on the line of credit to pay the 
exercise price on his Lexington options, and he sometimes transferred Lexington shares to 
Nevvport to pay down the loan. Tr. 107, I 09, 122. 

Pierce had brokerage accounts with Piper Jaffrey and Hypo Bank in Ueehtcnstein. Pipec 
Jafftoy closed his account when tba Commission began its investigation of the Lexington matter. 
kL. at 38-39. He opened the brokerage account at Hypo Bank in 2003. hl.. at 40, Div. Ex. 87. 
Pierce testified that these were the only accounts in which he held Lexington stock. Div. Ex. 62 
at 210..11. Hypo Bank, in tum, opened an omnibus account with Nicholas Thompson 
(Thompson)' at vFinance, Inc., (vFinancc) (Hypo account). Div. Ex. 21. Newport also had 
brokerage accounts with Hypo Bank, Thompson at vFinanoc, 6 Craig Sommers at Peacock Hislop 
Staley & Givens, Inc, (PcaQOck Hislop), and Rich Fredericks at SO Martin. -LLC. Div. Bxs. 25, 
29. 62 at 114, 71, 80. Pierce traded Lexinf:lon stock on behalf of Newport in all these accounts. 
Div. Ex, 62 at 21 S-16. Thompson was given discretionary power to trade Newport's account at 
one point. ld.. at 224-25. Pierce did not have a personal account with Thompson at vFinance. 
hi. at 115. Pierce also~ Lexington stock on behalfofSparten in Spartcn's account with 
Peacock Hislop. ll;!.. at 180, 182. 

At the end of Intcrgold's fiscal year 2002, Pierce held the rights to 1.3S mUlion common 
shares of Intergold through options granted to him by Intergold's Board of Directors. lntergold, 
Annual Report (Form 10-KSB) (Mar. 14, 2003) (official notice). 

3. Atkfn1 

Atkins Is a resident of Vancouver, British Columbia. Tr. 288. lie attended the 
University of British Columbia and graduated with a degree in oommeree and business. Tr. 288-
89. He has worked primarily as a start-up and small business consultant. Tr. 289. He became 
an officer and director oflntergold in the late 1990s. Tr. 291. At the end of2002, he was the 
sole officer and director of Intergold. Tr. 292-93. His oompensation 113 president of 
lntcrgold/Lolltington for 2003 was $19,625, and $60,000 us president of Lexington in 2004. Tr. 
452-53; Div. Ex. SS at SEC 1032S8, Div. Ex. 56 at SEC 101304. Though he regularly oonsulted 
Pierce on tho management of Lexington, Atkins was 11Wlware of who the representatives for 

5 Thompson was e.lso a market-maker for Lexington's stoclc. Div. Ex. 62 at 114. 
6 Pierce opened Nowport's vFinlliloo account on July 11, 2002. Div. Ex. 25. 
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Lexington's largest shareholder, Orient, .were. Tr. 455~56. In addition to working as a 
consultant for ICI, he also consulted for Newport, and Pierce contiQJled his assignments there. 
Tr. 371-72; 453-54. Pi.erce and Nowport also arranged for loans for Atkins frcm timo to time. 
Tr. 372-73; 4:53-54. Newport's banking records show payments to Atkins totaling $268,000 fur 
the period ftom December 2003 to November 2004. Div. Ex. 70. At one point. Newport's loans 
to Atkins may have totaled $400,000. 1'r. 453. Accordins to Atkins, the loans were eventually 
repaid. Tr. 4:53. Atkins testified that despite his financial relationship with Newport, it did not 
control any of his decision.znakins as head of Lexington. Tr. 373. 

4. Newport 

Newport is incorporated in Belize and domiciled in Switzerland. Div. Ex. 29 at SEC 
142764, 142774. ·NC\VJ'Ot1 invests in public companies and helps them raise capital, provides 
investor relation services. and aids companies in finding suitably-matched acquisition 
opportunities. Div. &. 62 at 20. Newport investecl $718.000 in I...exington in a private 
placement in April2004. Tr. 410i Resp. Ex. 41. Newport has no emplOYQCS, only oonsultants. 
Div. Ex. 62 at 27. It does not contract directly with publicly traded U.s. companies fot providing 
its services, but uses other entities to enter into direct relationships with its clients. :W.. at 53. At 
the time of the Intetgold/Lexington Oil & Gas merger, Newport owned 2.6% of Jntergold's 
stock. Resp. Ex. 5. As noted above, Pierce ia the beneficial owner ofNowport. 

5. ICI 

ICI was a consulting company that provided many services to its clients. It provided 
services such as merger and acquisition and joint vellttW recruitment. Tr. 239-40. ICI helped 
oompanies become ll&ted on different stock exchanges aroUDd the world. Tr. 239-40. ICI was 
the vehicle used by Newport to contract with client companies in the United States. Div. Ex. 62 
at 53. Pierce was either a president or dh'ector of ICI. and the driving force behind it. lsL at 54. 
Consultants affiliated with ICI included Pierce, Atkins, Richard Blliot-Square (Elliot·Square), 
Len Braumberger, Marcus Johnson (Johnson), VIUlghn Barbon (Barl:x>n), and Alexander Co;,r. 
(Cox). Tr. 306-07. Jntergold had a consulting agreement with ICI, which it signed January 1, 
1999. Div. Ex. SS at SEC 103239. ICI provided a variety of services to Intergold, including 
strategy development, in-v-estor relations, bookkeeping and other baekoffice functions, and 
litigation management M. Atkins provided his services as President/Chief Executive Officer, 
and Batbon provided his services as Chief Ymancial Officer, to Jntergold through ICI. I5h at 
SEC 103293, 103301. Those two were tho only ICI consultants that provided corporate officer 
or director services to Intergold. Tr. 31 0·11. ICI provided Atkins and Barbon with their 
salaries. Div. Bx. S6 at SEC 101304. ICI did not provide Jntergold with invoices that tracked 
the hours its consultants spent working for Intergold. Tr, 493. rcr consultant Elliot-Square 
reported to Pierce, and not Atkins, when he provided services to Jntergold/Lexington. Tr. 393. 

On September 27, 1999, lntergold filed suit against AuRIC Metallurgical Laboratories, 
LLC (AuRIC), and Dames & Moore Group (Dames & Moore) {collectively, dofcndants) in 
district court in Utah for breach of contract and related claims. Tr. 291·92; Resp. Bx.. S6. The 
defendants filed several counterclaims against Interaold. Jntergold. Annual Report (FOtm 1 O­
KS B) (Mar. 14, 2003). Pierce was a named party in the defendants' counterclaims. I.d. 
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Intcrgold entered into a funds sharing agreement with Tristar Financials Services, Inc. (Tristar), 
aud Cox, in which Trlstax and Cox agreed to fund the litigation for lntergold in exohange for a 
slwe of any proceedS obtained by Intergold from the litigation. Id.. 7 The parties engaged in 
e~tensive discovery, but the matter settled in September 2001 before trial. Resp. Ex. S6; 
Intergold, Armual Report (Form lQ-KSB) (Mar. 14, 2003). In 2000, Dames & Moore filed suit 
against Interaold in Idaho to foreclose on property against which it had liens. ~ That litigation 
was settled in conjunction with the litigation occurring In Utah. .W.. 

Pierce, Atkins, and Johnson worlced on behalf of Intergold to manage the litigation. Tr. 
296-97. All three provided their services to Tntqold through ICI as consultants. Tr. 298-99. 
lntcrgold did not pay any of the three directly for their servicesj Atkins received payment from 
lCJ, if he was compensated with cash at all. Tr. 299. Pierce never submitted an invoice or an 
expense statement for his work on the litigation. Tr. 493-94. The settled litigation yielded 
$798,000 in cash fur Intergold, but it till went to cover the costs of the litigation incutred by 
Intcrgold's counsel and Tristar. Intergold, Annual Report (Form 10-KSB) (Mar. 14, 2003). 

At the end of2002, ICI owned over nine pc:rccnt ofintcrgold's stock. Id. At the time of 
the Intergold!Lexington Oil & Gas merger, ICI owned 4.S%oflnttX-gOld's stock. Resp. Ex. 5. 

6. Pare Place 

Pare Place provided capital raising services to Lexington in at least one instance, and was 
compensated with a finders fee. Tr. 343-47; Rosp. Ex. 57 at SEC-02467-69. Pierce represented 
Pate Place in its dealing with Lexington. Tr. 346. On Nowmber 20, 2003, Lexington entered 
into a consulting agreement with Pare Place. in which Plll'C Place contracted to aid Lexington in 
securing a private placoment of capital for a twenty percent finder's fee.8 Div. Ex. SS at SEC 
1 03257; Resp. Ex. 9. On November 26, 2003, James Dow invested $250,000 with Lexington 
through Pare Plaee, and received )00,000 shares ofrestrlcted common stock. Tr. 343~45. Pare 
Place roceivod $25,000 for a finder's foe on l)cQembQ- 1. 2003. Tr. 347-49. Earlier in the year, 
on October 13,2003, Intorgold issued 10,000 shares ofrestrlcted common stock to Paro Place for 
partial payment of a prior debt. Div. Bx. SS at SEC 1032S7. 

7. IMT 

IMT provided services similar to Newport and ICJ., including sending client company 
material to potential investors. Div. Ex. 62 at 37, 49-SO, 97-98. Pierce was jnstrumental in the 
formation of the company, whieh occurred three to four years prior to his investigative 
testimony. M.. at St. For consultants who submitted invoices to IMT, Pierce reviewed and 
approved payment of those invoices. I!L at 104-05. IMT borrowed money from Newport to 
cover expenses, with Pierc6 approving tho loan on behalf ofNewport. .Id.. at 257 . 

. , Cox owned seventeen percent of IntetiOld's common stock. Intergold, Annual Report (Fonn 
10-KSB) (Mar. 14, 2003). 
8 The finder's fee was payable in ten percent cash and ten percent restricted stock. R.esp. Ex. 9. 
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IMT took over when ICI ceBBed its services to Lexington in 2003. Tr. 244, 312-13, 316-
17, 339. Most of the consultants who had served Lexington through ICI continued to serve 
Lexington through IMT. Ish at 308-09,312-13. On November 10, 2003, Lexington cntc:rcd into 
a Financial Consulting Services Agreement with IMT (IMI' Agreement)9 unda- which IMT 
contracted to proVide financial and business development services to Lexington. Div. Ex. SS at 
SEC 1 03239; R.csp. Ex. 4. The lMT Agreement specifically excluded capital raising activities 
from IMT's tunctions. Resp. Blt. 4 at lMT 54-SS. IMT had not provided any services to 
Lexington prior to the signing of the IMT Agreement. Tr. 313. On November 18, 2003, 
Lexington and IMT entered into a Stock Option Plan Agreement (lMT Option Plan). Tr. 317 -18; 
R.esp. Ex. 7. The IMT Option Plan granted IMr 9.50,000 Lexington vested common stock option 
shares with an exercise price of $0.50 per sbare. IQ.. The IMT Option Plan did not specifically 
limit the stock option grant to shares registered on a Fonn s-8. Tr. 481-82; R.esp. Ex. 7. Picroo 
testified that the exercise price and the number of shares were set by Atkins and Lexington 
without input from him, while Atldns testified the nlll1lber of shan:s and the exercise price were 
resolved in negotiations with Pierce and Jolmson. Tr. 463-64; Resp. Ex. 57 at SEC-02392·94. 
Pierce, as the president and a director of IMT as of November 10, 2003, agreed to those terms on 
behalf of IMT. Div. Ex. 62 at 59; Resp. Ex. 57 at SEC-2395. Pierce testified that in addition to 
the stock option compensation, Lexington paid IMT $10,000 per month in cash . .ki. at SEC-
02396. 

Pil;l'CC provided his services to IMT throueh Newport, and he wu compensated for his 
services through Newport. Div. Ex. 62 at 64-65. In the Lexington matter, be was never 
compensated by IMT for services he provided to Lexington. hi. Pierce claims he provided a 
wide range of services to Lexington, including sourcing oil and gas eompany properties, setting 
up drilling activities, engaging in financing activities, and proViding investor relation services.. 
Id. at 66-68. 70. He provided the same services to Lexington through ICI. !4, at 72. Other 
consultants provided similar investor relation services to Lexington through IMT, and were 
compensated, at Pier<:e's direction, with Lexington options. M. at 102-03. 

8. Global Securltles Transfer, Inc. 

Global Securities Transfer, Inc. (alk/a X-Clearlng Corp.) (Global) served as lntergold's, 
and subsequently Lexingtcn'11, transfer agent. Tr. 80-81, 360-61. Robert Stevens (Stevens) was 
the head of Global. ~ at 80. Newport owned approximately twenty· five percent of the transfer 
agent. Div. Bx. 62 at 336-37. Whenever Stevens bad trouble getting paid by Lexington in a 
timely m.armer, he went to Pierce to rectify the situation. Tr. 1 ()4..05. 

9 Atkins is listed in the Agreement as the agent of notice for LexJngton and executed the 
agreement on behalf of Le:Ungton; mliot-Squarc is li5ted as the agent of notice for IMT and 
oxewtQd the agreement on behalfofiMT. Reap. Ex. 4 at IMT 51~58. 
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B. Lolngtgn'! Stoek-For-Debt Prggram with Pierce ud JCIIIMT 

At the time of the lntergold!Lexington Oil & Gas merger, Intcrgold owed ICI 
approximately $1.3 million (ICI debt). 10 Div. Ex. SS at SEC 103287; Resp. Exs. 2, lSb at IMT 
87. The debt owed by Jntergold to ICI wnsisted of both outstandin& payments due for services 
and advances made by ICI on Intergold's behalf, incurred before the acquisition ofLexinston Oil 
&. Gas. Div. Ell.. SS at SEC 103255. A substantial amount of the tally had accrued during the 
pendency of the Dames & Moore/ A'UIUC litigation. Tr. 299·306. 

lntergold and ICI agreed, as part of the reorganization of Intcrgold into Lcxin&ton, that 
lltook would be issued to settle the debts to ICI and its wnsultants. Tr. 302-04, 315. The 
agreement called fur an allocation of stock directly to ICI to cover part of the debt, with the 
remainder of the debt being assizned to ICI's consultants. Tr. 304, 3l1, The newly created 
LexingtOn would then issue stock options to the consultants, and allow the consultants to usc the 
debt to cover the exercise ptice of the options. Tr. 304. In Bllticipati.on of this plan, on Augu:st 7, · 
2003, lntergold's Board of Directors approved an employee stock option plan (Stock Option 
Plan).n Div. Ex. 55 at SEC 103249. Officers, directors, employees, IUld consultants were all 
eligible beneficiaries of the Stoclc: Option Plan. hl.. at SEC 103249. Tbe Stock Option Plan 
authorized the Board to issue up to one million common share options, to set the options' 
exercise price, and to determine acceptable fonns of consideration for exercising the options. M:. 
at SEC 103249-50. 

Under the IMT Aweem.ent, Lexington agreed to grant 950,000 common share stock 
options, pu1"SULUlt to the Stock Option Plan, with tu1 cxeroiso prloo of $0.50 per share to IMT.12 

Tr. 315-17; Div. Ex. 55 at SEC 103239, 103251: Resp, Ex. 4 at lMT 55. As part of the IMT 
Asreement, Lexington contracted to issue the stock to JMT's designees, consultants, and 
employees who had performed services for it IQ. It promised to issue the securities "with a 
mutually acceptable plan of issuance as to relieve securities or (IMT] from restrictions upon 
transferability of shares in compliance with applicable registration provisions or exemptions." 
.W.. The consultants wanted free trading shares, and Lexington intended to acoommodate them. 
Tr. 351·52, 355-.56. However, the IMT Option Plan specifically required the consultants to 
represent to Lexington, when they exercised options, that "all Option Shares shall be acquired 
solely • . • for investment pu1p0ses only and with no view to their resale or other distribution of 
any kind." Rt:sp. Ex. 7 at IMT 62. The shalu were to be denoted "Ciearstrcam eligible" so that 
tbe transfer agent could make the shares tradable in street namo in Burope. Tr. 366-67. Pierce 
directed Atkins to have the shares so ntarked. Resp. Ex. 57 at SEC-02450-Sl. 

10 The debt amounts owed ICI as of November 19, 2003, were: $672,805 in accrued management 
fees, loans of$356,998, and QCcrued intcn::st of$282,417. Div. Bx. SS at SEC 103287. 
11 In a Form 8·K filed on November 20, 2003. Lexin&fon notes the Board of Directors approved 
the Stock Option Plan on March lS, 2003,1lD.d that lhe shareholders ratified it on August 7, 2003. 
~. Ex. 8. 'This discrepancy doos not affect the findings of fact in this Initial Decision. 
l:l Humphries received the remaining 50,000 option shat'C$ approved in the Stock Option Plan. 
Div. Ex. SS at SEC l032Sl. 
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Intergold/Lexington began to enact its reorganization plan. On October 15, 2003, 
Intergold issued 100,000 shares ofrcstrlcted common stock to ICI, and lCl accepted those shares 
as payment for $250,000 of the ICI debt. Div. Ex. 55 at SEC 103255, 100285; Resp. Exs. 2·3. 
The effective date of the mrtriotcd stock settlement was November 30, 2003. Tr. 379-8(); Resp. 
Ex. 2. As noted above, Lexington and lMT entered into the lMT Option Plan on November 18, 
2003, which granted IMr 950,000 common share options of Lexington. Resp. Ex. 7. On 
November 19, 2003, Lexington bad 4,521,184 shares outstanding as of this date, and thus the 
grant made under the IMT Option Plan represented twenty-one percent of Lexington's float. 
Resp. Exs. 5-6. Ou November 21,2003, Lexington filed a "Fonn 8·8 For Registration Under the 
Securities Act of 1933 of Securities to be Offered to Employees Pursuant to Employee Benefit 
.Plans" (First S·B). Div. Ex. 55 at SEC 103250, The First S-8 did not con1ain a reoffering 
prospectus. Tr. 60; Div. Ex. 6. It registered one million shares of Lexington common stock. Tr. 
314-15. On November 20, 2003, Lexington filed a Form S·K, covering issues in its change of 
control, and listed IMT as a bcoe:ficial owner of21.2S% of its common stock. Resp. Ex. 8. 

lMT served as a placeholder for distribution of stock option shares to the ICJ/IMT 
consultants, but IMT did not exercise the options. Tr. 318-19. Pierce, Atldns, and to a. lesacr 
extent, Johnson, decided how to allocate the 9SO,OOO stock options among the consultants. Tr. 
326; Div, Ex. 62 at 80, 112, 133-34, 146. On November 24, 2003, Brauntberger was allocated 
25,000 option shares. Tr. 357; R.esp. Ex. 11 a. Concunent with the allocation of option shares by 
IMr to Braumberger, ICI allocated $12,500 in debt owed it by Lexington to Braumberger. Tr. 
3 57; Res. E". 11 b. Braumbe!gcr then assigned the debt to Lexingto~ in consideration of the 
SO.SO per share option exercise price. Tr. 357~ Resp. Ex. llc. The process was repeated as to 
Stevens, who also received 25,000 option shares and $12,500 in lCI debt, which he assigned to 
Lexington. Tr. 3!58-!59; Resp. Ex. 14a-c. Pierce received 350,000 opti<>n shares and $209,435.08 
in ICI debt Tr. 359-60; Resp. Ex 15a-c. The next day, November 25, 2003, Pierce received 
another 150,000 option sltan3s and $34,435.08 in ICI debt, which he again assiiJled to Lexington. 
Tr. 360-61; Resp. Ex. 18a-c. The two allocations to Piwx:l were attempts by him and Atkins to 
avoid pushing Pierce over the ten percent beneficial ownership thteshold. Tr. 360-61. Pierce, 
whUc giving his investigative testimony, claimed that he did not remember why he executed two 
options grants on baek-to~back days. Resp. Ex. 57 at SEC-2441-42. 

Several Lexington share bloeks were immed.iately assigned to Newport, and then other 
individuals and entities., at Pierce's direction. On November 24. 2003, Atldns. at Pierce's 
direction, scot a letter to Stevens directing him to cancel the i881l8l1U of Pierce's 3SO,OOO share 
block and issue those shares to Newport, based on a November 24, 2003, private sale betWeen 
Pterco and Newport. Tr. 370.373; Resp. Ex. 13. Pierce testified that he transfemxi 350,000 
shares to Newport to satisfy some of his d~t to Newport; Atkins testified that the tmnsfer was to 
enable Pierce to avoid having a ten percent beneficial ownership in Lexington. Tr. 360-61; Div. 
Ex. 62 at 107, 133, 206i Rasp. Ex. 57 at SEC.Z44S. The next day, Atkins, at Pierce's ditcotion, 
sent a letter to Stevens, cance11i.ng the previous day's order rcgan:ling the 350,000 share block, 
and, instead, directing him to issue shares to vmious individuals and entities. based on private 
sale agrce:ments between those entities and Newport dated November 2S, 2003. Tr. 378· 79; Div. 
Bx. 62 at 200; Resp. Ex. 16. Newport retained 41,700 shares out of the 350,000 share block. 
Rcsp. Ex. 16. 
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On November 30~ 2003, Atldns sent Stevens a letter, instruetiua him to issue 100,000 
restricted shares to ICI, pursuant to the restricted stock settlement agreement executed on 
October 1S, 2003. Tr. 379-81; R.esp . .Ex. 19. Atkins recognized that these shares were not 
registered. Tr. 381-83. On December 1, 2003, Atkins sent Stevens a letter requesting that he 
issue the 100,000 restricted shares aUocated to ICI on October 15, 2003, to Newport pursuant to 
a private share sale between ICI and Newport dated the same day. ~at 381-82; Resp. Ex. 20. 
The same day, Atldns sen1 Stevens a letter, instn:u:ting him to issue 66,667 shares of the 100,000 
restricted share block to an individual and an cmtity, based on a private share sale between them 
and Newport. Newport retained 33,333 restricted shares. Tr. 383-84; Resp . .Ex. 21. It is found 
that all the ·restricted stock distnbutions were made at Pierce's behest, as he was the beneficial 
owner, agent, and officer for Newport. Tr. 371-73. 

On De<.lember 2, 2003, Atkins sent Stevens a letter, at Pierce's direction, instructing him 
to issue 50,000 shares of the 150,000 share block exercised by Pierce on November 25. 2003, to 
Newport, based on a private sale betWeen Pierce and Nowport. Tr. 383-84; Resp. Bx. 22. That 
same day At1dns sent Stevens a letter, at Pierce's direction, instructing him to issue the 50,000 
shares just assigned to Newport, to two individuals based on a private sale between Newport ond 
those individuals. Tr. 385-86; Resp. Ex. 23. Those irulividuaJs wetc already investors in 
Lexington. Tr. 385-86. 

On December 31, 2003, Lexington's Board of Directors amended the Stock Option Plan 
to allow it to issue up to four million oomnion share options. Div. Ex. 55 at SEC 103250. On 
Januilry 14, 2004, Lexington's Board of Directors approved a forward stock 5plit oftbrco-for-one 
of the issued and outstanding common shares. ld. at SEC at 1 03 24 7. The forward stoclc split 
was effectuated on January 26, 2004. M. at SEC 103249. At that time, LeXington's issued and 
outstanding common shares increased from 4,281,184 to 12,843,SS2 . .l!t at SBC 103258. 

On January 22, 2004, Elliot-Square ex.CI'Ciscd 300,000 Lexington option shares in the 
manner described above. Tr. 392·93i Resp. Ex. 26a-o. That same day, Atkins sent Stevens a 
letter directing those shares be issued to Elliot~Squaro. Rcsp. Ex. 27. On January 26, 2004, 
Atkins sent Stevens a letter, at Elliot-Bquare's tequest, instrUcting him to ca.nc:c:l the 300,000 
shares issued to Elliot-square, and. instead, to issue thos~ shares to Newport because a private 
sale had occurred between Newport and Elliot-Square. Tr. 393; Resp. Ex. 28. 

On February 2, 2004, Lexington and lMT entered into a second Stock Option Plan 
Agreement (Second IMT Option Plan). Tr. 394-95; Resp. Ex. 31. Lexington agreed to allocate 
895.000 common share options to IMT, wlth 495,000 options sblll'es having an exercise price of 
$1.00 and the other 400,000 shares having an exercise price of $3.00. Tr. 394~9.5; Resp. Ex. 31. 

On May 18, 2004, lMT directed 495,000 option shares and assigned $495,000 in lCI debt 
to ElUot·Square, and Elliot-Square assigned the debt to Lexington as con11ideration for his 
ex.crciso price for the options. Tr. 395~96; R.esp. Ex. 32a-c. The assignment of ICI debt to 
Elliot-Square repr~ted the last of the debt Lexington owed ICI and its consultants. Tr. 40S. 
On May 19, 2004, Atkins sent Stevens a serlea of letters directing him bow to issue Elliot­
Square's Lexingmn $hares. Rcsp. En. 33·35. 'The: first letter directed Stevens to i88UC 495,000 
shares to ElUot-Square. R.esp. Ex, 33. The second lettc:r instructed Stevens to canoel that 
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certificate~ and to issue the shares in two certificates of 10,000 shares and 485,000 shares to 
Kingsbrldge SA, based on a private sale agreement between Elliot..Square and Kingsbridgc SA. 
Resp. Ex. 34. The third letter dirootecl Stevens to cancel the issuance to Kingsbridse SA for the 
485,000 share certificate, and, instead, to issue 50,000 shares to Eiacr East Finance Ud. and two 
share blocks to Jenirob of 400,000 and 35,000. Resp. Ex. 35. 

c. Pierce's Salet of J&xi.Dgtoll Stock 

As of December 3l, 2003, Pierce had 142,S61 shares of Lexington deposited in tho Hypo 
account. Div. Ex. 16 at SEC 106712. Of those, 100,000 shares were granted under the 1MT 
Option Plan. Div. Ex, 50. Pierce forwarded the stock certificate for those 100,000 shares to 
Hypo Bank on December 3, 2003, I>iv. Bx. 88 at SEC 159213. In turn, Hypo Bank sent the 
stock certificate to Brown Brothers Harriman and Co. in New York so that tbe sbares could be 
held in street name. M, at SEC 159214. Pierce sold 2,000 shaNs January 26, 2004, leaving his 
account holding 40,561 pre-split Lexington shares that were not granted und« the JMT Option 
Plan. IsL. at 159204. On February 2, 2004, Stevens directed 25,000 post-split shares that be bad 
received from Lexington, as part of the First S.8 issuance, to be deposited in Pierce's Hypo 
brokerage ae<X>unt.13 Ida at SEC 159221. After the stock splint, as of .April 30, 2004, Pierce held 
446,683 shares of Lexington in the Hypo brokerage account, of which 325,000 shares were 
distributed from tbe IMT Option l'lan. Div. Ex. 18 at SEC 106679. During May 2004, Pierce 
sold 5,000 shares of Lexington :from his Hypo brokerage account. I!!. at SEC 106676. During 
June 2004, Pierce sold 395,6?5 Lexington shares from his Hypo brokerage aooount. W. at SEC 
1 06668~69. Using a first-in, first-cut method, he exhausted his holding~~ of Lexington stoek 
acquired prior to the lMT Option Plan shares on June 24, 2004. IQ.. at SEC 106668. In July 
2004, Pierce sold 3,500 Lexington shares for $13,348.90; in September 2004, Pierce sold the 
remaining 42.508 shares ofLexington for a total of$111,048.60. Div. E.x. 19 at SEC 106661, 
106647. Thus, Pierce's gross sales in his personal Hypo brokerage account from L~on 
stock granted under the IMT Option Plan were $2,113,362.33. Dfv. Ex. 18. His cost bllllis for 
the 300,000 IMT Option Plan shares was SSO,OOO and S20,000 for the shares tra.nsfcrrod by 
Stevens; his total profit for selling shares acquired under the IMT Option Plan was 
$2,043,362.33. !d.; Div. Ex. 88. 

vFinancc statements from the Hypo Bank omnibus account reflect numy trades in 
Lexington sharC!l during this period. Di'v. Ex. 24. While oo one trade perfectly matcbC!l the 
trades that Pic::rcc ordcrc:d trom his pernonal account, several trades appear to be blocks of 
Lexington shares that wore sold through Hypo Bank's omnibus vFinan.ce acxount from different 
accounts that Pierce controlled. On June 24, 2004, Pierce sold 50,000 Lexington shares from his 
personal acoount, 50,000 shares ftom the Jenirob account, and 10,052 shares from the Newport 
accoWlt, all<i all transactions had a settlement date of June 29, 2004. Piv. Bu. 82 at SEC 
159071, 86 at SEC 158581, 88 qt SBC 159204. The account statement for the Hypo Bank 
omnibus acoount shows a block of 153,052 Lexington shares sold, with a settlement date of June 

13 Stevens directed 25,000 shares be deposited in Newport's and Pierce's account The share 
deposits were repayment !ot a $40,000 note owed to PiCI'CCC. Div. Ex. 88 at SEC 159221. Thus, 
Pierce's cost basis fur the 25,000 shares deposited in his personal account i& $0.80 per share, or 
$20,000. 
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29, 2004. Div. Ex. 24 at SEC 9409.42. On June 25, 2004. Pierce sold 73,432 Lexington shares 
from his pcnonal account, 30,000 shares from the .Jenirob account, and 22,000 shares from the 
Newport accou:nt. md all transactions bad a settlement date of June 30, 2004. Oiv. Exs. 82 at 
SEC 159071, 8~ at SEC 158581, 88 at SEC 159204. The acoount statement for the Hypo Batik 
omnibus account shows a block of 170,432 Lexington shares sold, with a settlement date of .June 
30, 2004. Div. Ex. 24 at SEC 9409.43. 

D. Pleree•a <bn!enhhi oUsrington 

As of December 31, 200.3, Newport held 11,833 shares oftexingt.on stock in its vFinance 
account. Div. Ex. 26 at SEC 9409.125. As noted abovo, Newport retained 75,033 shares of 
Lexington stock after distributing part of the allocations Pierce made to third parties. Newport 
also owned 250,000 shares of Lexington I'QStricted stock tnmsfcrred to it by ICI. Pierce held 
142.561 shores personally. Pierce also retained oontrol ovtr 400,000 Lexington shares granted ta 
IMT that were 88 yet unassigned. Lexington had 4,281,184 common shares outstanding on 
December 31, 2004, giving Pi~Xcc an 11.2% direct interest in Lexington throuefl his personal 
shares and the shares owned by Newport. Including the unaerciscd options granted to IMT, 
over which Pierce bad dispositive power, he bad a 20.5% interest in the company. 

A8 noted above. Elliot-Square transfmcd 400,000 shares to Newport on January 26, 
2004. Resp. Ex. 28. On Febroary 2, 2004. Lexington and IMT agreed to the Second lMT 
Option Plan. which granted IMT 895,000 shares. 11tat same day, Stevens transferred 25,000 
shares to both Ne'WpOft and Pierce. Div. Ex. 88 at SEC 159221. This left Pierce personally 
holding 446,683 post-split Lexington shares, with N~rt holding 1,93St589 post-split 
Lexington sha:es. texington•s stock split increased outstanding cotn.tnOQ shares to 12,843,552, 
giving Pierce an 18 • .5% beneficial interest in Lexington. The e~on of the Second IMT 
Option Agreement added 895,000 shares to the common shares, for a total of 13,738,552 shares. 
Div. Ex. SS at SEC 103258, Including the tmexcrciscd options granted to IMT, over which 
Pierce had dispositive power, be had 23.9% interest in Lexington on Febi'WU1' 2, 2004. 

ill. CONCLUSlONS OF LAW 

It is concluded that Pierce violated Sections S(a) and S(o) of the Securities Act and 
Sections 13(d) and 16(a) of the Exclltulge Act. and Rules 13d-l. 13d-2, end 16a-3 then:runder.14 

A. Plerse'• VIolations o(Seetlon 5 of the Secgrltles Ag 

The OIP alleges that Picn:c violated Sections S(a) and S(c) of the Secwitics Act by 
offering to sell, selling. and delivering after sale to members of the public, Lexington stock when 
no registration statement was filed or in effect and no exemption from registration was available. 

14 On February 2, 2009, at the conclusion of the Division's direct case, Pierce moved for 
summary disposition dismissing the charges against him. 1)'. 211-19. The undersigned deferred 
mling on the motion, Tr. 219. In light of tho decision herein, Pierce's motion for summary 
disposition is deniec:l. 
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Section S(a) of the Securities Act provides: 

Unless a registration statement is in effect as to a security, it shall be \Ullawful for 
any person, directly or indirectly-

(I) to make use of any means or instruments of transportation or 
communication in interstate commerce or of the mails . to sell such security 
through the use or medium of any prospectus or otherwise; or 

(2) to carry or cause to bo carried through the mails or in interstate oommercc; 
by any means or instnnnents of transportation. any :mob seourity for tho purpose 
of sale or for delivery after SB.le. 

15 U.S.C. § 77e(a) (2008). Section S(c) of the Securities AQt provides: 

It shall be unlawfUl for any person, directly or indirectly, to make use of any 
means or instnnnents of transportation or communication in interstate commerce 
or of the malls to offer to sell or offer to buy through the use or medium of any 
prospecttll! or otherwise any security, unless a registration statement bas been filed 
as to such security, or while the registration statement is the subject of a refusal 
order or stop order or (prior to the effective date of the registration statement) any 
public proceeding or examination under section 8. 

lS U.S.C. § 77e(c) (2008), The purpose of the registration requirement, and the Securities Act as 
a whole, is to "protect investors by promoting full disclosure of information thought necessary to 
informed investment decisions." SEC y. Ralston Purina Co .• 346 U.S. 119, 124 (1953). 

A ~ ~ oase for a violation of Section 5 of the Securities Act is established by 
showing that: (1) no registration statement was in effect or filed as to the securities; (2) a person, 
directly or indirectly, sold or offered to sell the securities; and (3) the sale was made through the 
use of interstate facilities or 1hc mails. ~ SJaC "lr Qmt'l Tobacoo Co,. 463 F.2d 137, 155 (Sth 
Cir. 1972). A showing of scienter 1s not required. ~ .sgc y. Univmal M1lor Indull. Corp, 
546 F .2d 1044, 1047 (2d Cir. 1976). 

The Division argues that it has presented a J2!'!m! .f4.9s case against Pierce for the sales 
from his personal account of Lexington stock that be acquired from the First S-8. Pierce argues., 
however. that he did not violate Section S of tOO Securities Act because the shares wm:~ 
registered on Form s-s, and he provided legitimate services to receive those shares. 

'rho Division has shown that Pierce committed a J!iml& .tlSsc violation of Section 5 of the 
Securities Act. Section S of the Sc:carities Act is transaction specific, and, thus, the m:imA ~ 
inquiry focus is on Pierce's transactions, not Lexington's filing of a Fonn S-8. sgc v. 
CavanaW. 1 SS F.3d 129, 133 (2nd Cir. 1998); .- Allispn y. Ticor Dtlo Ins. Co., 907 F.2d 645, 
648 (7th Cir. 1990). Pierce admits he relied on Lexington'a filing of a Fonn S-8, though that 
registration sta.temcnt did not contain a reoffer prospectus to cover Pierce's subsequent trades. 
Pierce's reliance on the Form s.s filed by Lexington is misplaced: his subsequent transactions 
must be registered, or he must present a valid exemption. The instructions accompanying Form 
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S-8 say as much. ~ 9eneral Ins!nlcdoll§ C1l ansf Q,, to FormS-~. The Division has shown 
Pierce sold the stock while it was held in street name at Brown Brothers Harriman and Co. in 
New York, through the Hypo Bank onuu'bus acoount a1 vFinancc, satisfying the second and third 
prongs of the R!'J.!oo ~ case. 

Thus, the burden shifts to Pierce to prove the availability of any exemptions. ~ 
;Ralston Purl7l!J. 340 U.S. at 126. Exemptions fiom registration are afiimultive defenses that must 
be proved by the person claiming the exemptions. ~Swenson v1 Engelstad, 626 F.2d 421, 425 
(Sth Cir. 1980) (collecting cases); Uve1y v. Hil!Chfdd, 440 F.2d 631, 632 (lOth Cir. 1971) 
(oollcctina cases). Claims of exemption from the registration provisions of the Securities Act are 
construed narrowly aaaJ.nst the claimant. ~ SBC y. MurphY, 626 F.2d 633,641 (9th Cir. 1980) 
(citing SEQ v.IJlazon Cotp .. 609 F.2d 960. 968 (9th Cir. 1979)); Qyipn & Co. y1 §Be. 452 F.2d 
943, P46 (lOth Cir. 1971) (citing United States y, Custq Qlwmel Wi,rw Coxp, 376 F.2d 675, 678 
(4th Cir. 1967)). "Evidence in support of an exemption tnU$t be explicit, exact. and not built on 
mere conolusory statements." Robert G. Wa(.s. 56 S.B.C. 1297, 1322 (2003) (citing V.F, 
Minton Seeur:ities,lng.. 51 S.E.C. 346, 352 (1993)). 

Pierce claims that his sales of Lexington stock were exempt under Section 4(1) of the 
Securities Act. Section 4(1) exempts from tho registration requirements "transactions by any 
person other than an i58Ucr, underwriter, or dealer." lS U.S.C. § 77d(l). The inteot of Section 
4(1) is "to exempt routine trading transactions between members of the investing public and not 
distributions by issuers or the acts of otbm who engage in steps necessary to those 
distributions." Owm Yt Kane, 48 s.E.C. 617, 619 (1986), ~ 842 F.2d 194 (Sth Cir. 1988). 
'Pierce argues that the btuden is not on him to prove the Section 4(1) exemption because the 
Lexington shares he sold wcro registered on Form S-8, and therefore not "'restricted securities," 
but he cites no a.uthority supporting his position. Indeed, the courts bave held the contra.ry 
position. ~ ~ S,QC v. Parnes, No. 01 CIV 0763 LLS THK. 2001 WL165827S, at +6 
(S.O.N.Y • .Dc:c. 26, 2001) ("[A) plaJntiff' need not plead the inappli<:ability of an exemption, as . 
the party el.aiming exemption from registration requirements beats the burden of proving that the 
exemption applies."); SBC y. TQ£hiDJ!lcy. No. 89--6488...ClV 1·1 RYSKAMP, 1992 WL 226302, 
at *4 (S.D. Fla. June 29, 1992) (asserting that a defendant who sold stock 1hat he collected as 
collateral for a loan bore the burden of proving he had an exemption fi:om registration at trial). 
Thus, it is incumbent on Pierce to prove his claimed exemption. 

Pieroe has failed to prove his claimed exemption. Indeed, the Division has adduced a 
significant amount of evidence that disafflnna Pierce's position. The Division convincingly 
argues that Pierce was an affiliate and cannot avail himself of the Section 4(1) exemption. 
Section 2(a)(l 1) defines "issuer» to include "any person directly or indirectly controlling or 
controlled by the issuer .•.. " h.L "A control person, such as an officer, director, or controlling 
shareholder, is an affiliate of an i8$UCI', and is treated as an issuec when there is a distribution of 
securities... Cannagb. 1 SS F.3d at 134. An "affiliate of an issue(' u "a person that directly, or 
indirectly through one or more intermediaries, oontrols, or is controlled by. or is under common 
control with, such issuer." 17 C.F.R. § 230.144(a)(1) (2008). 

"Control" is defined as .. the possession, direct or indirect, of the power to direct or cause 
the direction of the management and policies of a pcmon, whether through the ownel'$hip of 
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voting securities, by contract, or otherwise." 17 C.F.R. § 230.405. "The affiliate inquiry is 
based on the totality of the circumstances, 'including an appraisal of the influence upon 
management and policies of a corporation by the person involved.' Affiliates are most ofl:c:n 
officers, directors, or majority shareholders-people who exercise control and influence over the 
company's policies or finances." SEC v. Fryib~ No. 2:05-CV-00233POC, 2007 WL 2692041, 
*1 S (D. Utah Sept. 12, 2007). Courts have looked to whether or not the person in question was 
capable of obtaining the required signatures of the issuer and its officers and directors on a 
registration statemenL ~ SJIC v. Lyb(]W!, 200 P. Supp. 2d 384, 39S (S.D.N.Y. 2002) (quoting 
CDV!UUlgh, 1 F. Supp. 2d 337,366 (S.D.N.Y. 1998)). 

As noted above, Atkins and Pieroo were associates for many years. Atkins admitted that 
Pierce loaned him substantial sums of money and controlled his consulting assignments. Pierce, 
through Newport, provided Atkins with additional funds in 2003-04. Atkins' assertion that he 
could manage Lexington independently despite his relationahip with Newport/Pierce is not 
consistent with this evidence. In fact, standing alone, Pieroe's relationship with Atkins is 
sufficient to demonstrate his status as a control person. 

Additionally. Picccc: was a significant owner of Intergold stock. and after the acquisition, 
Lexington stock. He took mca.surcs to disguise his ownership of Lexington after he exercised his 
option shares. He and Atkins attempted to strooture Picrce•s first stook option exereise so that he 
would not cross the ten percent ownership threshold. He transferred the stock to Newport, in 
which Pierce testified he had no ownership interest, but the account dooumcntlil he submitted to 
Hypo Bank demonstrate he was the bcncticjal owner. Pierce caused Newport to purchase 
Lexington stock in a. private plaC(Iment. 

Other evidence points to Pierce's control of Lexington. Pierce controlled ICI and IMT, 
which provided consultants to Lexington, so Pierce determined who worked at Lexington. 
Elliot~Squaro, when he conmdted for Lexington, reported to Pierce, not Atkins. Lexington 
operated out of tho same office as IMT. Stevcm.s knew that when he needed to get paid by 
Lexington, he should go to Pierce. Certainly, Pierce bad the requisite power ov~ Lexirlgton to 
secure the signatures of its officers and directors on a registration statement. 

The totality of the circumstances-Pierce•s sway over Lexington's CEO, Atkins, his 
substantial ownership of Lexington stock, his control over the consultants assigned to work for 
Lexington-all point to Pierce•s control of Lexington. His control of Lexington demonstrates 
that he was an affiliate, and thus cannot claim the Section 4(1) exemption. 'Ibus, it is concluded 
that Pierce sold his Lexington stock without a valid registration statement or exemption from 
registration. violating Section S of the Securities Act. 

B. Piersc'a Vlghdions of Seetfo:ns 1300 and 16(a) of tAA lj!sbyge Ast 

The OIP alleges that Pierce violated Sections 13{d) and 16(a) of the Exchange Act, and 
Rules I 3d-l, 13d·2, and 16a-3 thereunder. by failing to make timely m].Uircd filinss disclosin,g 
his beneficial ownership of Lexington stock. 

11 
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Section 13(d)(l) of the Exchange Act requires any person who acquires a direct or 
indirect beneficial ownership of five percent or more of an equity security registered under the 
Securities Act to file statements with the Commission witllin ten days of acquiring that interest. 
IS U.S.C. § 78m(d)(l). Exchange Act Rule 13d-I requires a person reporting his ownership to 
file a Form 13D with the Commission, and Exchange Act R'Ule 13tJ.2 requires reporting persons 
to update their Forms 130 if their holdings increase or decrease by one percent. 17 C.F.R. §§ 
240.13d-l,. l3d·2, .13d-10l. Exchange Act Rule 13d-3 defines bcmefioial ownership to include 
any person who bas tho right to acquire ownership within sixty days via exercise of an option 
contract. 17 C.F.R. § 240.13d-3(d)(l)(A). 

Section 16(a) of the Exchange Act places similar filing requirements on any person who 
acquires a direct or lndirect beneficial interest in more than ten percent of any class of any equity 
security registered under the Securities Act. lS U.S.c. § 78p(a). Exchange Act Rule 16a·3 
requires beneficial owners to file an initial report of own.enlhip on a Form 3, report changes in 
beneficial ownership by filing a Form 4, and armually file a FormS. 17 C.P.R.§ 240.16a-3(a). 
A finding of scienter is not required to demonstre.te a violation of either section. ~ ~ 
Savoy lnt:Jy§ .. Inc .• 587 F.2d 1149, 1167 (D.C. Cir. 1978) (holding scienter not required for 
violation of Section 13(d)(l) of the Exchange Act); SEC v. Blackwell. 291 P. Supp. 2d 673, 694-
95 (S.D. Ohio 2003) (holding scienter not required for violation of Section 16(a) of the Exchange 
Act). 

The Division argues that Pierce violated Section 13(d) of the Exchange Act during much 
of the time he owned Lexington stock, and he admits as much. He failed to file a Fonn I 3D 
when he became a five petWnt beneficial owner in November 2003, and he did not make any 
filings to update his status as he sold his Lexington stock. He was also a five perccmt beneficial 
owner of Intergold, prior to the merger, through his control of Intcrgold shares owned by ICI and 
Newport. He first filed a Form 130 In July2006. 

The Division also argues that Pierce violated Section 16(a) of the Exchange Act between 
November 2003 and May 2004, by falling to file Forms 3, 4, or 5 disclosing his ten percent 
ownership interest in Lexington. Pierce counters that the Division's inclusion of the 950,000 
option shares allocated to IMT in its calculation of his beneficial ownership is improper. 
However, Pierce's argument regarding the IMT options is irrelevant, as he passed the threshold 
for reporting under Section 16(a) of the Exchange Act through his holding Lexington stock In 
Newport's name. ffis acquisition of Lexington stock from bis options exercise on November 23 
and 24, 2003, took him over the ten percent reporting threshold. Because he is the boneficlal 
owner of Newport, tho attempt to evade reporting his beneficial ownership of LexingtOn by 
transi'erring Lexington stock to Newport was fncffeetual. Pierce was required by Exchange Aot 
Rule 16a-3 to file an initial report of ownership on a Form 3. He held more than ten percent of 
Lexin&ton's outstanding stock on December 311 2003, trlsserJng a requirement to file a Form 5 
under Exchange Act Rule 16a-3. Newport•s acquisition of Blliot-Squarc's Lexington stock on 
1anu:uy 26, 2004, represented an acquisition of more than one percant of Lexington outstanding 
stock, bigsering the requirement to file a Fonn 4 under Exchange Act Rule 16a-3. l1rus. on at 
least three occasions, Pierce violated Exdlangc Act Section 16(a) md Rulo 16a~3 thereunder. 
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IV. SANCTIONS 

The Division requests a cease-and-desist order and disgorgement of $9,601,347. As 
discussed below, Pierce will be ordered to cease and desist from violations of Sections S(a) and 
S(c) ofthe Securities Act and of Sections 13(d) and 16{a} of the Bxclwtge Act, and Rules 13d-l, 
13d-2, and 16a-3 thereunder, and to disgorge ill-gotten~ of$2,043,362.33. 

A. Sanction COD.Si4tutiops 

The Commission determines aanctioDB pursuant to a public interest standard. ~ IS 
U.S.C. § 78ao(b)(6) oftbc Exchange Act. The Commission considers factors including: 

the egregiousness of the defendant's actions, the isolated or recurt'Ctlt nature of the 
infraction, the degree of scienter involved, the -sincerity of the defendant's 
aBSUl'IUlCe8 against future violations. the defendant's recognition of the wrongful 
nature of his conduct, and the likelihood that the defendant's occupation will present 
opportunities for future violations. 

Stcadmm y. SEC. 603 F.2d 1126, 1140 (Sth Cir. 1979) (quoting SEC v. Blatt, 583 F.2d 1325, 
1334 n.29 (Stb Cit. 1978)). The Conunission also considers the age of the violation and the 
dewcc of harm to investors and the marketplace resulting from the violation. Marsbwl E. 
Melton. 56 S.E.C. 695, 698 (2003). Additionally, tho Commission considers the extent to which 
the sanction will have a deterrent effe«. ,Ss Schield Mgmt. Co., 87 SEC Docket 848. 862 & 
n.46 {Jan. 31, 2006). 

B. §anct!sms 

1. Cease and Desist 

Sections SA of the Advisers Act and 21C of the Exchange Act authorize the Commission 
to issue a cease-and-desist order against a person who "is violatin& has violated. or is about to 
violate" any provision of tho Acts or JUles thereunder. I)PMQ Peat Marwick LLP, 54 S.E.C. 
1135 (2001), reh'g derli9d, SS S.B.C. I (2001), pet. denied. 289 F.3d 109 (2002), reb.'g ~bane 
~ 289 F.3d 109 (D.C. Cir. 2002), 

Pierce's conduct was egregioua anc:l reCUlTCflt. He sold 325,000 shares of Lexington 
stock acquired from the 1MT Option Plan over a period of' four months without filina a 
registration statement to cover the transactions. As a control person making unregistered sales. 
he deprived the investing . public of valuable information. He took measures to wade the 
beneficial ownership reporting requirements under Section lo(a) of the Exchange Act, and 
ignored the reporting requirements of Section 13(d) of the Exchange Act for more than two 
years. Picroc's failure to make disclosures regarding his beneficial ownetShip also deprived the 
investing public of valuable information. Pierce's failure to give assurances against future 
violations or to :recogntze the wrongful nature of his conduct is ~ by his failure to 
appear in person and give testimony on these or any other topics. Although a finding of scienter 
is not required to find any of the violations of Section 16(a) of tho Exchangt~ Act, the record is 
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replete with evidence that Pierce acted with a high degree of scienter in attempting to conceal his 
ownership of Lexington stock. 

Pierce's occupation will present opportunities for future violations. His violations ~ 
recent, and, in many ways, mirror the behavior fOJ:' which the BCSC sanctioned him. The degree 
of harm to investors and the mmic.et place is quantified in his ill-gotten gains of at least 
$2,043,362.33. Further, as the Commission has often emphasized, the public interest 
detennination extends beyond consideration of the particular investors affected by a respondent's 
conduct to the public--at-large, the welfare of investors as a class, and standards of conduct in the 
securities business generally. ~ g&rlstppber A. Lowry, SS S.E.C. 1133, 1145 (2002), ~ 340 
F.3d SOl (8th Cir. 2003); Arthur Lipper Corp .. 46 S.E.C. 78, 100 (1975). 

~. I>lsgorgement 

Sections SA of tbe Socurities Act and 21C of the Exchange Act authorize the 
Connnission to order Pierce to dfsgoJ"ge ill-gotten gains. Disgorgcment is an equitable remedy 
that requires a violator to give up wrongfully obtained profits causally related to the proven 
wrongdoing. ~SEC y. First Cjty Fin. CQn>., 890 F.2d 1215, 1230-32 (D.C. Cir. 1989); ~ 
~ Hatt~ley v, SEC. 8 F.3d 653, 6SS-S6 (9th Cir. 1993). It returns the violator to where be 
would have been absent the violative activity. 'The amount of the disgorgement ordered need 
only be a reasonable approximation of profits causally connected to the violation. ~ J,.aurle 
Jones Canady. 69 SEC Doclcet 1468, 1487 n.3S (April S, 1999) (quoting SEC v. Firnt Jqrs,Qy 
S.~c ... In£., 101 F,3d 1450, 1475 (2d Cir. 1996)); see also SEC v. First Pac, Bancorp, 142 F.3d 
1186, 1192 n.6 (9th Ctr. 1998) (lmlding disgorgement amount only needs to be a reasonable 
approximation of ill-gotten gains); accord First City Fln. Corp., 890 F.2d at 1230-31. 

The Division rcquasts disgorgement of $9.601,347. The actual profits Pierce: obtained 
from his wrongdoing charged in the OIP amount to $2,043,362.33. Pierce wut be ordered to 
disgorge that amount, with prqjudgment interest. This is roughly consistent with the smn that the 
Division n:prcsc:nted, before thc·hearing. that it was seeking as ill-gottcm pins from the sale of 
unresJstcred stock alleged in the OIP. At the·Septembet 29, 2008, prehearlng conference, the 
undetSigned advised that the disgorgement figure must be fixed so that Pierce could evaluate 
whether he wanted to present evidence con«mling his ability to pay at the hearing. as required 
by the Commission's rulcs;15 the Division stated that it was seeking $2.7 million in 
disgorgement. Prehearing Tr. 8-9 (Sept. 29, 2008). The Division refined this figure in its 
December 5, 2008~ Motion for SummfltYDiapoaition to $2,077,969plus prejudgment interest. 

Subsequently, buse<l on newly <liscovered 0\lidence that the Division received after the 
hearing. the Division argued that over seven mi1Uon dollars in additional ill·gotten gains should 
be disgt;~rged, representing profits from the sale of unregistered stock by Jenitob and Newport. 
However, as the undersigned ruled previously, these entities are not mentioned in the Oir, and 
such disgorgement would be outside the scope of the OlP .1' The Commission has not delegated 
its authority to rsdministrative law judges to expand the SClOpC of matters set down fur bearing 

u ~ 17 C.F.R. §201.630; TeqyT. §tesb 53 S.E.C. 618,626-28 (1998). 
16 Lgxington Rw .. lnQ., Admin. Proc. No. 3-13109 (A.L.J. Apr. 7, 2009) (unpublished). 
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beyond the framework of the original OIP. ~ 17 C.F.R. §201.200(d)i 1. Stephen Stout. 52 
S.E.C. 1162, 1163 n.2 (1996). 

V. RECORD CERTIFICATION 

Plll'SU8Ilt to Rule 3Sl(b) of the Commission's Rules of Practice, it is certified that the 
record includes the items set forth in the record index issued 'by the Secretary of the Commission 
onMay21, 2009. 

VI. ORDER 

IT IS ORDERED that, pursuant to Section 8A of the Securities Ad. of 1933 and Section 
21C of the Securities Exchange Act of 1934, Gordon Brent Pierce CEASE AND DESIST ft'om 
coi1Ullltting or causing any violations or future violations of Sections S(a) and S(c) of the 
Securities Act of 1933 and of Sections 13(d) and 16(a) of the Securities Exchange Act of 1934 
and Rules l3d-l, 13d-2, and Ioa-3 thereunder. 

IT IS FURTimR ORDBR.ED that. pursuant to Section SA of the Securities Act of t 933 
and Section 21C of the Securities Ex.change Act of 1934, Gordon Brent Pierce DISOOROB 
$2,043,362.33 plus prejudgment interest at the rate established under Section 662l(a)(2) of the 
Internal Revenue Code, 26 u.s.c. § 6621(aX2), compounded quarterly, pursuant to Rule 600 of 
the Commission's Rules of Practice, 17 C.F.R. § 201.600. Pursuant to Rule 600(a), prejudgment 
interest is due from July 1, 2004, through the last day of the month preceding the month in which 
payment is made. 

This Initial Decision shall become ·effectlve in accotdance with and subject to the 
provisions of Rule 360 of the Commission's Rules of Practice, 17 C.P.R.§ 201.360. Pursuant to 
that Rul~ a party may file a petition for review· of this Initial Decision within twenty--one days 
after service of tho Initial Decision. A party may also file a motion to correct a manifest mor of 
fact within ten days of the Initial Decision, punuant to Rule Ill of the COtnll'\ission•s Rules of 
Practice, 17 C.P.R.§ 201.111. If a motion to correct a manifest error of fact is filed by a party, 
then that party shall have twenty-one days to file a petition for review from the date of the 
undersigned •s order resolving such motion to corroot a manifest error of fact The Initial 
Decision will not become final until tho Co:rmnission enters an order of finality. The 
Commission will enter an otdc.r of finality unless a party files a petition for review or a motion to 
correct a manifest error of faot or the Commission determines on its own initiative to review the 
Initial Decision as to a party. If any of these events occur, the Initial Decision shall not become 
final as to that party. 
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UNITED STATES OF AMF.RICA 
before the 

SECURJTJES AND EXCHANGE COMMISSION 

SECURITIES ACT OF 1933 
Rcl. No. 9050 I July 8, 2009 

SECURITIES EXCHANGE ACT OF 1934 
Rei. No. 60263 I July 8, 2009 

Admin. Proc. File No. 3-13109 

In the Matter of 

GORDON BRENT PIERCE 

NOTICE THAT INITIAL DECISION HAS BECOME FINAL 

The time for flUng a petition for review of the initla1 decision in this proceeding has 
expired. No such petition bas been filed by Gord()n Brent Pim:e, and the Commission has not 
chosen to review the decision as to him on its OWil initiative. 

Accordingly, notice is hereby given, P\I(S'UaUt to Rule 360(d) of the Commission's Rules 
of Practice, 1/lhat the initial deeision of the administrative law judge '1.1 has become the tlnal 
decision of the Commi:ssion with ~t to Gordon Brent Pie.rce. The orders contained in that 
decision are hereby declared effec..1ive. The initial deQision ordered that, pursuant to Section S(a) 
of the Securities Act of 1933 and Section 21 C of the ~ties Exchange Act of 1934, Oordon 
Brent Pierce cease and desist from committing or c.ausinK any violations or fUture violations of 
Sections S(a) and S(c) of the Seeuritie.~ Act of 1933 and Sections ll(d) and 16(a) of the 
Secruritics Exchange Act of 1934 and Rules 13d·l, 13d·2. and 16aw3 thereunder. The initial 
decision further ordered that. pursuant to Section SA of the Securities Act of 1933 und Section 
21 C of the Securities Exchange Act of 1934, Gordon Brent Pierce disgorge $2,043,362-33 plus 

ll 17 C.F.R. § 201.360(d). 

1! Oordon B.rsrot Pierce. Initial Decision Rei. No. 379 (June .5, 2009), _SEC Docket_. 
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2 

prejudgn1ent interest at the rate established under Section 6621(a)(2) of the Internal Revenue 
Code, 26 U.S.C. § 662l(a){2), compounded quarterly, pursuant to Rule 600 of the Commission's 
Rules of Practice, 17 C.P.R. § ~01 .600. 

For the Commis:;ion by the Office of the General Counsel, pursuant to delegated 
authority. 
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1 I B~ Commission (the "Commission'" or "SBC'j. The Scc;ond Proceeding GOVel'l the 

2 I IIDlC traulactiODS and. claims that wac addrascd. lll1d resolved in 1111 earlier SBC 

3 I edmbristratlve procecdinJ. 

4 I 2. On July 31, 2008. tho Commission brought the earlier adminiatrative 

S procoediDg by isauin& an Ordct Instituting eeu.and-Daiat Proceodinp {tho "Firat OIP") 1tJ 

6 1/w MllttV' of Luiltgto11 RufnU'CU, lne. Grant A.lltiiU, and Gorr;km .Brcnt Pl.m:4, .Admin. PJoc. 

1 File No. 3·131 09 (the "First P:roeeed.iDt"). In tbe Fmt Proceedin& the Cormni&aio.ft '1 

8 Division of&foroemcnt (lbc "Di:viaionj claimed that the other respondents and I had 

9 vio.latod tM ~D provisions of the Secur:itie.t Act of 1933 (the "Securities Act'). 

10 Section~ S(a) ud S(o). 1S U.S.C.§ 77e(a) A (c), aud that I had violated the rcportiag 

ll provili0011 of the Secudtiea Bxclump Act of1934 (the "Bxc1wlge Act"), Seetions 13(d) and 

12 J6(a). 1S U.S.C. f§ 18m( d) & 78p(a). '1'he P'utt OIP contcadcd that my~ and I bad 

13 ~ realo proceeds of Sl3 million iD Lexinston stock distributions in 2004 throuah an 

14 ,.ot'fibore company" {obviously Newport)~ iiom re&istndion violations of1he 

lS Scc:u:ritiea Aet cauted by my resale of~ registcrt'ld under I.Axinston's P'orm S-IICOct 

16 option plan. Doeumattl rccordhJg the LexitJgton S-8 stock transfers upon my n:sale md 

17 · duoQgb Newport made clear that Jenirob was one of my all41ged "usociates" that bad 

1 g · receivocla purdon of the $13 mUiion in resale proceeds. 

19 3. On JWJe S, 2009, AU Foetak issuod an Initial Deeision in the First Ptoccedfng 

2D (tbe "'nitial Decblon"). 1 did not ape With ALJ Poelalc'• arouadl tor .boldiua' me liable for 

21 ~on viola1kma anci ordering me to pay disgorgement. I retiaia.cd from filing a petiti.oo 

22 b'mriew or a mo&n to corroct a manitest error ot otherwiao appealing the Initial Decision 

23 to tbe CommiuloDt bccese tho amount far which I was "ordered to pay disgotgemenf' could 

24 have been iDcreased from just over S2 million to roughly $9.S million. If I ha4 appealed any 

2S aspect of the Initial Decision to the Comtnifalioo. the Divition could have crosa-appealcd. 

26 soekms to ~the dissorseman o~ to $7 .s milJion. Col~Yenely, 1 would haw 
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I I appotd«< ewty apec:t oldie lnidal Decision with wbicb r disqreed. on Dl&tJltii'OUS &rOWlds. 

2 bad 1he Diviaion appealed to the Com:miuion to expand the OIP u necessary and othenWJe to 

3 I iDczasc the diq,orsem.eot order by $7.5 million boforo a final deciaion. Tho DmsioA did not 

4 I petition or otherwiso appeal, and 1 relied oa the Division's clcetlm~t and manifest 

5 lrepccsentatioo tbat a S2 million rather than S9.5 million dtsgorsement order wu adequate 

6 renJedial reUet;. whCin l dccliued to )X'Oaecute my righ1s of appoaJ. 

7 4. The ALJ bad ruled in ber Initial Decision 1hat the Commiasicn had lbc 

8 authority to Older me to pay disgotacment of the add.itiOIIIIl $7.5 mUUon sought by the 

9 Di\'ision. Had tho Commission notified me dllt it would comid« doiDB so, I would haw 

10 t:ha1l«ipd all aspects of tho Initial Deciaioo timely at CVflr'/ stqe of an appeal. On Iuly 8, 

11 2009, the Commission iasued a Notice informina me that "the Commillim hu aot cbote11 to 

12 review the decision u to [my liability for d:iaaOIJCIIDCIUJ on. its OWD fnftiatM:" and, thus, 

13 pumumt to 17 C.F.R. f 201.360(d). the IDitial Dccilion "hu become the final deciaioa of tho 

14 CornmissiOD with respect to Oordon Breat Picm:e. The orc:Jers contained in that decision are 

J 5 bc!eby declared effective." 1 relied on the Commission'• decision not to iameaae the amoum I 

16 wu ordered to dbgorse in the '"orders contained in that decision. "Just ul bad rclicct on the 

17 AIJ'a obsavation in the lDitial Decision lmll tbe Rules of Practice promulpted by the· 

18 Commission that'the Comaliuion had the power to alter the l'llitial Decision at3d CODduct 

19 fbrlber he8riDgs before entering a final order of dJaaorgcrncnt. I bad Hkcwilc rcJicd on tbo 

20 Diviaion's apparent agquiesceDce in a final order to pay db~t of just over $2 million 

21 mthc:sr than fhe rougbl)' S9.S tnillion tbc Division bad p.n:viously thought l'lOCCSIIlrY for 

22 ~ relief. Cotulcquently the "Final Decision" on '*Whc:ther RcspoDdcnt Pim.'IC sbould 

23 be ordered to pa, di"Botge.1'1tat punuant. to Sectfoa BA(e) of the Scc:uritics Ad' for 

24 registration nolUions was that I should be otderecl to pay $2.043.362.33. Based on tbllt 

25 I Jepletemation, in contrut to the $9.5 million under c:oasidcratioa,. 1 declimKl to exercise' my 

26 rigbt ofar,ppesl of the Commiufoo's Piaal Decision to a c::ourt of appeals. The P'mal Doeiaion 
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1 contained' no DOtice by tbe Commission that it wu racrving its right to institute aew 

2 procccdinas conct:rnins the S7.S nWlion in dissorpment already resolved in my favor. Not 

3 Wlfi1 der my rights of appeal bad expired on the UabiUty ru1iop lllld $2.1 million 

4 diagoracmont order did 1bc Commission 10 notify me. I relied on the absence of any such 

S I notice or reservation in the Pinal Occiaion w1.tc 1 declined to challenge the Final Dccisioll 

6 wida & timely appeal to a court of appcala. 

1 S. Further ~ on the Pinal Oeeisiou, tftt-ougb cotmaell UDdertook. settlemalt 

8 I negotiatiom with tho Commission to satisfy my obllgatiom under the ordot 10 pay 

9 diagotaalumt. After sewntl ~ I offered an lmOWrt and terms the Division bad 

10 pmioualy identified u sufficient to earn ita rec:omrn.endation that the Commission accept. 

11 WMn I m.adc that offer, I wu infm:med for the fir.tt time that the Dimion wat n:commendiDg 

12 that the Commiaion commence another admhdatrativc proc:ccdiDa acckina another order 10 

13 pay disaorsemeat. this time for tho S7 .S million that tho Commi.aion had decl.i.aed to order in 

14 itl FbW Decision. I was adviJcd only then that the settlement offer the Dlvialon bid eHcited 

15 trommc would not ret!Olvo tbonewdis~ order the DivJsion wa~ 

16 6. On JiJ.ne 8, 2010, the Commission brous;bt the Second Proocedins .pnat me 

17 bucd on the umc 2004 transactions in Lexington shires thld were covered by the Pia1t 

18 Proceedina, The new OIP entails an Oidm' that I pay ctissorsc:mcat of the same $7.5 million 

19 the Division bad unsuccesafolly urged tho AU to order but lben declined to urp the 

20 Commission to order, after the AU's refUsal. Tho now J'Wle 8, 2010 Order InstitutiDa Ceaso-

21 llld·Dedlt Pro"''t!lt!np (the "Second OJP") is captioned In IM Mllltlr of Gortloll Brat 

22 P~ N~ Capital Corp., and Jalrob C~ Ltd., Admin. Ptoc:. Pile No. 3--13927 

23 {the "Second Admin Proceeding"). 

24 7. Tho Socond. Proceedina it cauaina me Ureplrablc bsrm. including dama&e to 

2S I my bulliDess dpU'tat!on. It II depriving me of businea OppOrtUnities., adding to fi.Dancial 

26 pressures from DCWly circumspect lOSldera, and impotfns costs, expen~e and prejudice I am 
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1 I now sufforlna in a variety of waye. The SeCOIId ProceecUna implies that 1 have eft8llled ~ 
2 illepl condul::t aupp1emontal to tbat litigated in the Fust Proceeding. so that a new regulatory 

31 acdon JJ nquired. which lt faJ.e. Not only do pmons with wflom 1 do business have 

4 diffieulty lJDCkntlnding tiW the Second Proceeding docs not involve alleged miJconduct 

s 
6 I the SIZD(t .&lie lmllrarlon. 

7 8. Attac:bod u BxhJblt A is a sampiiag of articlcl ftom widely ft!8d and quoted 

81 publications. 1bit aample indudea articJcs fiom WJ'rading Ma:dtcta" datecl.Jvnc 9, 2010, aod 

9 .. ~ad .. ~ V~" both by 1M A1llC author and dated June 10,2010. Each 

10 of~ publicatiou ~ tJuousbout North America and Europe on tbe internet. These 

11 I and others like thcln are read by private and instiiutioual iDvestora,ltOCk broken, ~ 

12 firms, baabn and fiamcfal mteanediaric.. aovemmcnt agendcs and sccwitics marlr:ct 

13 ~JU]aton. They abo sene u ~sources of fi:nuci.J 1ICI"NN infbtomtion tor local and 

14 repoual J'IC'WS and wire scrviccs. In other WOldt. thJa fDformltion ill ou form or otbet it 

IS delivered to virtullly everyono 'Who knew or Clftd about my rcsuJatory diapote with the 

16 Comtnisaion in 1M First Proceod.illl aad its resolution. The sample nc:w. ~ aod othen 

17 repoJtl.na the Second Proceeding convoy the 1DCSS1t10 that I have bcca mppd in additlonaJ 

18 miacond'IICt uot resolved carlfer. They do not menticm that the Commiaion consideml and 

19 cieclincd 10 cfi.lsorp the S7 .5 mUUon, or that the Division UDS1.1CteSSfully asbd that 1 be 

20 oaleftxl to pay 1hat amount in d.isprgemc:nt due to control of Newport and Jcmirob, or that tho 

21 Dm.ion dectiDed to appcaJ the advme rulina, or that tho Commission never notified me it 

22 'M>Uid rcrisit tbc issue after my appce.J rights on tho roUet It did order hid expl:red. Other 

23 news articlet have pablicized the Seeond Pmrn:dlq in the SIIDO mia1ading faahion. 

24 9. Since the Pinal Dccbion in the F'ust Proceeding. long time baDb:rs 

2S coinddmtally and unilaterally have c!OIId bank ac:counts belc:mgina to me, my wife, my 

26 daughtw and my private compama_ wltboat expla.nation. l was auempdng to mitigate the 
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adv.sc cffeats of the Final Decision in the Fine Proeocd.iD& aDd wu about to mab further 

21 progta~ by settUna the dbppmcnt order therein. wbeG l was informed that aaectmd 

3 proceeding would be m-mnme:nded by the Division. This surpriso came after I had made 

4 significant and somewhat IUCcessfUl efforts to ro-establiah finar.ldal rclatiODI with new 

5 bankers for myself, my family members and busincaea. These new relations are now beiDa 

6 lhteateDed by the Socond Proc:eediD;. mm though it wu part and parcel of the Fl.rst 

1 Proceeding. 

8 10. Prior to the Final Decision. I had conduetcd business involving many 

9 tlnancinsw ud ~ons with public companies other thaD Leacington for many yean. 

10 without findings of violatlODS by any court or teemit:iel regulator. The FU!aJ Decfsfoa m tbe 

11 Pim Proec:atina affected my ability to contim.lc lawftJl investmeut activitiee, but I wu 

12 nmgaed to tolerate the conseqliAliJCa of not challcaging the Final Decision in the Firat 

13 Procc:ed.ing iD order to end the Lexington matter and start afresh. PubUcation of the Second 

14 Proccc:ding. however, bas creat.ed BD unfair impression of new violations that is~ 

U my ability to carry on with lawfUl acdvitiet mi lawftllly pursue my CKlCUpltion as liD 

16 invcstmcrrt COil8Wtaat and securities trader. 

17 11. 1 believe that the inepll.rable fin&Dcial harm. and emotional batdship Ill}' family 

18 and I are~ will continue unleaa tbc Commission is precluded from p-osecutiJig the 

19 I Second Pmceedlng, 

20 

~ 'DATEDibb£dayofJ-2010,iDV~Col-c-d.o. 

231 {__~ 
24 

2S 

26 

~a~.B~~~~~~~~~~~~~----------
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Stoekwatch > News> Newaltem Page 1 of S 

SEC til" MCOnd case -oalnet Pierce for L.txlngtaft 

2010-08-1014:16 ET ·StrMtWI,. 

Allo S1rMt Wlnt {U-"SEC) U.S. Secuntlea tnd Exdltnge 
CommiMion 
Allo Street WI,. (u.t.XRS) ~on RMourcet Inc 

l:ly Mike CUW.II 

I u.s. Blcurttltt tncl Exchlngt 
Commlulon 

~· ~R 

lharft lnUIId nta 

CIOH nta 

Tht U.S. Securitlft end Exct.nge Commluion haa lamched another ldmlni.U.UV. ceu llg8lnlt V8l'lCOC.MH' 
pomoter Goldon BI'Wit PilmNt for the Lexlngtan ~ Inc. pt'OmOtialt, 14M1k1nsJ to I"'CCOoW ., eddllon8l 
$7.7-mtllon In Ulldt pi'OCb from the ld'MNM. (AI ftgtmMIN In U.S. dolllrl.) 1M SEC clMM 1hllt Mr. Pllm:e sold 
1.8 mllion L.exfnGton llhll.-a through ofrlhcn .eeoum •• he CHR!inated a apam-fuelled promotion 1ft 2004. 

The cue marb the MCOnd lima that the SEC hll flied an enfon:ement action egalnlt Mr. Pltrce (Witt 

Lexlnglan. The MgUr.tor pi'8Yioully won .-.order dllwc:ting hin to pay S2.04-mlllon In Illicit profb after 1 judgt 
found th8t he pumptld the stock to $7.60 thRM.Jgh ..,., and ~M~WWitbrw and then sold 300.000 .,.,_, 

Tht cummt cue c:ftM 1M ttm1 promotion, but It Mtka money the SEC wu not aware of whtn l filed tht Initial 
action. Th'- tiTle 1M regulltor II asking for the PftiCMda of...,. rnlde th!Ough accountt held In the narnte of 
two oompanlet 1hllt Mr. Plln:e controlled, Newport Capilli Corp . ..t Jenltob eomp.ny Ltd. The companiM 
held IOCOuntt .C Hypo Bank, whiCh opeflllelln Llechtentteln, I IINII country that Yaluet privacy laws. The 
SEC had previoii-'Y bttn unable to determine the beneficial owner of the ahMMJ. 

Tht ncond Ltxlngaon elM 

1M MCOnd cue eMit In the form of an order ll'lltilutlng proceedinp ftlect on JUM &. 2010. T11t nlne-pege 
docl.ment mody ,..,_.1M a~tept~ons • forth 1n the lnitilll cne. Aecardlng to the sec. the ~~~Cherne tJeaan 1n 
October, 2003, when l.exlnaiOn'a pntdeceuor, lntergokl Corp., entered the oillnd gaa bUiinlla by conducting 
1 reverwe merger with 1 prlvltlt ~y cat.d Lexlngb1 Oltnd Gal LLC. AIJ p11t ollhe tmiUdfon, Mr. 
Plen:o and an 4IIICICfate Neelved 3.2 mWon tr..tradlng ahtrea. 

The mtn then ernNrbd on I PIOIIIOtionll c.npalgn th.C pushed the ltOCk ftom $3 to S7.50,IICCOrdlng to thl 
SEC. The l1lfiUIIItor up thlt t pubiW!Jng CC~qJanY Mr. Pletot controlltd Mnt miBions ol apwn .....,... tnd 
newllettenl, wtllctl COincldtd with tluny ot opllmlttlc news ......_from the ~- From FlbNaly to 
June, 2004, the ltOCk'a cHilly volumt .,.. from 1,000 aharea to 1 peek ot men than one mlllon atwet. 

N. the ttme time, Mr. Pierce IOicl 300,000 lhMMJ through hla perao,... «=1.11t lnd tranafwTed 1.8 million 
ah ... to Newport and Jenlnlb'a IICCOUnts .t Hypo Bank. The blnk. which IIIIo held atoct owned by Mr. 
Pierce's 81110Ci11te, IOicl U million Lexfngton ....... the SEC ctama. ~from the ..... totalled 113-
mlllon, Including $8-milllon In June, 2004, lllone. . 

The SEC 11Y1 it took a lengthy period oftimt to dettrmlne the beneficial OW1"'8f otthe 1.8 mlllon ~hares 
b11c1W111 Mr. Pierce nat only l'lfuHd to co-opetate, he filtd appull in L~ th8t delayed the SEC'S 
effortl to uncover tJw true owntnlhlp. It Ia nat cleer how the SEC IWntUIII)' lea'ntd tt.t Mr. Pltrce was the 
I:*Mftdll owner of the shares. Tht Oftl4tr limply tta1111 that the "CMMion I'IOIMiclldditionlll ctoc:un.nts• that 
allOwed It to tntce tht owiMI'Ihlp to Mr. Pierce. 

The SEC hal not yet set a date fot • helring. 

The case agalmd Mr. Pierce Ia not the tnt t1mt that reguletort hiMt been lnllnttltd in Hypo Btnk. On May 28, 
2008, 11M B.C. SecuriiM Commiulon INrad a ce ... trade order ltQiintt Jt.lf8ting thtt the a,.nt w. a conduit 
for .uapldout trading. The bri hid Nfultd to dlscloH the k:tentitM of c11en1a WhO l'lld sold S1G!-mlmon worth 
olltock In MY8t'll pink lheHI and OTC Bulletin Board oornp~~t~lea, citing privacy llwlln Llechtenatein. 

Tbe 11m Ltxlngton CIH 

bttp:llw.ww.stockwatch.comlnewsitfncwsit_ncwsit.aspx?bid-Z.C:•SEC·173 1 309&symbo... 06/2812010 
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lnvcstorVillagc: EOR. V rnsg # 16688. Paget of3 

! EOR. V ••1 N 16688 611112010 11:%5:10 AM 
By:Jeaumoa 

Rt: tome ddapdoa't claaqe ia Vaaeouver 

; SEC Illes second case agatast Pierce tor Le:dngtoa 

; 2010-06-10 14:16 ET- Street Wire 

i Also Street Wire (U-•SEC) U.S. Securities and Bxchanae Commission 
: Also Stn:ct Wire (U·LXRS) Lexington Rcsowces Inc 
' . 
i by Mike Caswell 

: The U.S. Securities and Excbanse Commission bas launched another administrative case apin3t 

fiim 

· Vancouver promoter Gordon Brent Pierce for the Lexinaton Retou«:cc Inc. promotion. scckins to 
recover an additional $7.7-million in iltieit profits from the scheme. (All fiaures are in U.S. doUars.) 

• The SEC claims that Mr. Pieree sold 1.6 million Lcxinafon shares through offsbon= accounts as he 
· ~a spam-fbclled promotion iD 2004. 

' : The case marks the second time that the SEC has filed an eoforccment action apiDst Mr. Pierce over 
: Lexington. The reaulator previously YIOI1 an order directins him to pay $2.04-million iD illicit profits 
~ after a judge found that he pumped the rtock to $7.50 tbro\l8h spam 8IJd oewaletters aod then sold 
: 300,000 slusres. 

i The current~ cites the same promotion, but it seeks money the SEC was not aware of wbcn it 
filed the initial action. Tbis time the rep1ator is asldng for the proceeds of sales made through 

: accounts held in the names of two companies that Mr. Pierce controlled. Newport Capital Corp. and 
Jcnirob Company Ltd. The companies held accounts at Hypo Bank. which opc:ntcs in Liechtenstein, 

; a sma1J COWltry that values privacy laws. The SEC had proviout.ly been unable to detetmine the 
: bcne&ial owner of the shares. 

The sec:oad Lesi:Dpoa case 

The seeond case came in the form of an Older instituting proceecli.qs filed on June 8. 2010. The nine- ' 
page document mostly repeats the allcptions set fortb in the initial cue. Acconfins to b SEC, the . 
scheme began in October, 2003, when Lexington's predcccslor, Intcrgold Corp., entered the oil and 
ps business by conduct.ina a reverse merger with a private company called Lexinaton Oil and Oas 
LLC. As part of the transaction. Mr. Pierce and an associate received 3.2 million free..llading sbares. 

: The men then cmbtuked on a promotional campaip that pushed the stock :fiom S3 to $7.50, 
; according to the SEC. The regulator says that a pubJishiDs company Mr. Pierce controlled sent 
; millions of spam e-mails and newsletters, which coincided with a flurry of optimistic news releases 
. from the company. From February to June, 2004, die stock's daily volume rose from t ,000 shares to a 
: peak ofmon= than one million shmes. 
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; At the same time, Mr. Pierce sold 300.000 shares through bia personal account and transferred 1.6 
! million sban'JS to Newport and Jenirob's accounts at Hypo Bank. The bank, which also held stock 
1 owned by Mr. Pierce's associate, sold 2.S mUlion Lcxinaton a1wes. the SEC claims. Proeeeds from 
t tho sales totalled $13-million, incJudins $8-mlllion in June. 2004, alone . . 
' The SEC says it took a IcDathY perioci of time to detormine tho beneficial owner of the 1.6 million 
: sban:s because Mr. Piem:t not only milsod to co-operate, he filed appeals in Liechtenstein that 
. delayed the SEC's efforts to uncover 1hc true ownership. It is not clear how tbe SEC eventually 
· learned that Mr. Pierce was the benefic:ial owner of the shares. The OTder simply states 1bat the 

"Division received additional documents'' that allowed it to trace the ownenhip to Mr. Pierce. 

The SEC has not yet set a date for a hearlns. 

; The case against Mr. Pierce is not the first time that regulators have been interested in Hypo Bank. 
· On May 28, 2008, the B.C. Securities Commission issued a cease trade order against it, stating tbat 
; the bank was a conduit for suspicious trading. The bank had refused to disclose the identities of 
· clients wbo had sold St6S-million worth of stock in several pink sheets and OTC Bulletin Board 
; companies, citing privacy laws in Uecbtcnstcin. 

! Tile ftret Lu:lngton aae 

i The first Lexington case named Mr. Pierce and another Vancouver promoter. 0rant Atkins. as 
: respondents. Mr. AlkiM settled without a hearing on Nov. 26, 2008, asreciD& to an order barrina 
i future violations of the U.S. Securities Act. He did not admit to any 'W!ODgdoing. 

· Mr. Pierce did not settle. so the SEC convened a three-day hearing in Seattle on Feb. 2, 2009, before 
· an administrative law judge. Mr. Pierce did notpersoDBlly attend. instead sending his lawyer. He said : 

he was concerned that he could be arrested ifbc entered the United States because prosecuton were 
investigating his roJtJ with ano1her company, CcllCytc Genetics Corp. 

Judge Carol Foelak issued a dccisloD on June 5, 2009, in which she ordered Mr. Pierce to pay $2.()4. 
, million. She said that his failure to appear in person wu unexpected,. and she was entitled to draw an 
: advorsc inference fiom it. He did not provide any assunmc:es that be would not commit any future 
i violations, nor did he recognize the "~ mtture" ofhfs c:onduct. 

: The judge also DOted that Mr. Pieree took active steps to avoid reporting himself as a shareholder of 
. Lexington, tnmsferrins stock between himself and his companies so that be did not surpass the 10-
. per-cent n:porting threshold. ln addition to the $2.04-million financial penalty, she cntcmlun cnder 

prncnting future violations of the U.S. Securities Act. 

. BCSC banned Pierce 

Tho SEC cases ue not the first ftlgulatory actions Mr. Pierce hu ficed. On .hmc I, 1993, the BCSC 
banned him for 1 S years after he improperly received money from Bu-Max Oold Corp., a former 

. Vancouver Stock Excbanac listing. In m ap:cd statement of facts, Mr. Pierce admitted that the 
- company raised $210,000 (Canadian) in May, 1989, for exploration. and then paid $100,000 

(Canadian) of the money to a private company be controllod •ror purposes which did not benefit Bu-
. Max. • In addition to the l S.yesr ban (which expired on June 8, 2008), Mr. Pien:c agreed to pay a 

$15,000 (Canadian) fine. 
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A WeatVueotWerhome 

The SEC says it will attempt to serve Its most n=cent action on Mr. Pie~ by sending it through the 
Offioc of lmemasional Affairs. and by sending it direl:tfy tD Mr. Pierce at his home. It lists his address 
a . in West Vartt:OU\'Cf, a house that is listed for sale for $9.98-million (Canadian). 
According to real estate advertising. the house is on a watcrftont lot overlooking V allC()uver's inner 

.· harbour. 'fhc 7,~foot, five--bedroom home has a full gym,~ p.n~ge, hot tub, 
; outdoor pool, tiled wf.tetllide, movie theater and a separate suest suite. Property ~rds show that · 
. Mr. Pic'" and his wife Dana purchased it on Aug. IS, 2007, for $10.4-mUlion {Canadian). . . 

- .,.-•• ._ ..... ,. * •'"• ••• ;•••' ••··.-.-~~" --·-.. ~ ........ -.-- •''.""'4- •• ..,,., ·~ a •••••', ___ ... .,._. 

1!tint 

__ ..... ~ .. \)()fl<)l"l,Q\0 
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UNI'nD STATES 

.<il SECURITI!I ANO EXCHAIIGI! COIIIIIIISION 
SAN fRANCISCO REGIONAL OFFICE 

44 Monetomery Street 

VIA BMAIL AND U.S. MAIL 

Christopher B. Wells, Bsq. 
Lane Powell P.C. 
J42Cl Fifth Avenue, Suite 4100 
Seat1le, WA 98101 

IUin.O 
SMRWII:ICO,~ M1114 

January 12, 2010 

Re: ln rhe Matter of Lexington Ruolll'CU, Inc. (SF-2989) 

Dear Mr. WeJta: 

'l:lllmr ow.: 41HOWlll 
FAX~41S:.705-2JOI 

This letter confirms the telephone convcraation today in which the staff of tbe Securities 
and Exchange Commisaion (tho "Commlasiollj advised you that it intcndl to rcc:ommend that 
the Commission illltitutc lldminlmativc and CCUHild-doailt proceodfnp apinst CJordon Brent 
Pimx:, Newport Capital Corp. and Jenirob Company Ltd., allogi.Da that they violated Secdona 
S(a) and S(c) of the Securities Act of 1933 (the ''Securiti• Actj [15 '(].S.C. U 77c(a) and (c)) in 
connection with sales of Lexington stock in aewunts held in the aamee of Newport aud Jenbob. 
In the contcmplatod proceedings, tbo staff may IOCik a ceaK>-and-deaiat order' and disaor&emcnt 
plus prejudgmCIIlt interest against all respondents, and a peDOy stock bar against Mr. Pierce. 

In accordance with Rule S{c) of the Commission's Rulca onlnfon:Dal and Other 
Procedma [17 C.F.R. § 202.S(c)], we an: offering Mr. Pien:e, Newport and JCDirob the 
opportunity to make Wells submissiona. We enclose for your information a copy of Securities 
Act of 1933 Release No. 531 0 entitlod "Proccdun::~ Relating to the Commeocancnt of 
Bnforcemcnt Procccdin&ll and Termination ofStafffnvestigaliooa." Ifthey wish to make a 
written or vidccrtapcd submission setting forth aoy Ill8iOilS of Jaw, policy or fact why they 
believe the pro«edings should not be instituted, or bringios any facts to the Commission's 
attcmtion in connection with its consideration ofthls matUr, please forward the submillioil to the 
staff by no later than January 26, 20JO. Any writtcm submiiSion should be limited to 40 pages, 
and ~my video submission should not exceed 12 rmnutes. PI cue inform us by no later than 
January 19, 2010 whether Mr. Picn:c, Newport and Jenirob will be making a Wells submission. 

Any Wells submissioM should be addn:sscd to Maro J. Pagel, Rogional DiRCtor, at tho 
San Francisco Regional Offico. 

In the event the staff makes an enforcement recommendBtion to the Ccmmission on this 
matter, we will forward lillY Wells submissions to tbc CoiJUDission. Plauo be advised that tho 
CornmillSion may llSC the infonnation contained in sucb a submission as an admission, or in any 
other manner permitted by the Federal Rules of Evidenco, in connection with Conunisaion 
enforcement proceedings, or otherwise. This practice is explicitly provided for in the list of 

A211 



Christopher B. WeUs, Esq. 
JanlW')' 12, ·2010 
Page2 

Routine Uses of Jnfonnation (Item 4). which is contained in Form 1662. "Supplemental 
Information for Persona Requested to Supply Infurmation Voluntarily or Dim:ted to Supply 
Information Pursuant to a Commiasion Subpoena.'" For your information, a oopy ofFonn 1662 
is enclosed. Plcuc abo be advilcd that any Wells submissions may be diacovensble by third 

parties in ac:oordtmc.c with applicable law. 

If you have tmy questions, please ooatact Steven Buchholz at 4 J S-70S.81 01. 

Sincerely, 

~-/<({) ~ 
Tracy L. Davis 
Assistant Resional Director 

Enels: Securities Act of 1933 Release No. 5310 
SEC Fonn 1662 
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I. Violations Alleged and Relief Recommended by the Staff 

The Enforcement Division Staff in the San Francisco Office (collectively, the "Division') of the 

U.S. Securities and Exchange Commission ("Commission') is proposing the re-commencement of 

previously adjudicated administrative cease-and-desist proceedings. See App. H (Jan. 12, 2010 Staff 

letter). The Division proposes that the Commission prosecute Brent Pierce (Gordon Brent Pierce, "Mr. 

Pierce"), Newport Capital Corp. ("Newport") and Jenirob Company Ltd. ("Jenirob") for alleged 

violations of Sections S(a) and S(c) ofthe Securities Act of 1933 (the "1933 Act") [15 U.S.C. § § 77e(a) 

and (c)} in connection with sales of Lexington stock in accounts held in the names of Newport and 

Jenirob. The relief sought is unclear: "In the contemplated proceedings, the staff mav seek a cease-and-

desist order and disgorgement plus prejudgment interest against all respondents and a penny stock bar 

against Mr. Pierce." App. R 

II. Summary of Brent Pierce's Response 

In July 2008, the Commission instituted cease-and-desist proceedings against Pierce and others 

in connection with the issuance and sale of Lexington Resources, Inc. shares by "Pierce and his 

associates" during the period "between 2003 and 2006."1 The Commission could have awaited the 

outcome of pending requests to a foreign securities regulator rather than commencing the proceedings at 

the time. But instead of waiting for the outcome in the foreign forum, the Commission elected to 

prosecute claims in the administrative hearing that closed in February 2009. After the hearing closed, 

the administrative law judge ("AU") re-opened the record, admitted the Division's new evidence of 

Lexington trading profits by Newport and Jenirob, and considered the Division's arguments to disgorge 

those profits from Mr. Pierce. Thus, the Division belatedly added to its disgorgement claim, "seven [and 

1 Lexington Res .. Inc., File No. 3-13109, Order Instituting Proceedings Pursuant to§ SA of the Securities Act of 1933 and 
§ 21C of the Securities Act of 1934 (Jul. 31, 2008) (App. A); Order Making Findings and Imposing Cease-And-Desist Orders 
Pursuant to§ SA or the Securities Act of 1933 As To Lexington Resources, Inc. and Grant Atkins (Nov. 26, 2008). 
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a half] million dollars ... representing profits from the sale of the unregistered stock by Jenirob and 

Newport" based on new evidence from the foreign securities regulator.2 Although the AU admitted the 

evidence against Mr. Pierce, who remained the sole respondent, she ruled that disgorgement of profits 

from Newport and Jenirob, who were not mentioned in the OIP and had not been added as respondents, 

would be outside the scope of the order instituting proceedings. Initial Decision at 20, App. F. 

The June 5, 2009 initial decision became final after the Division decided not to appeal the 

resulting relief to the Commission. Even though Mr. Pierce did not agree with parts of the initial 

decision, he likewise did not appeal to the Commission to adjust the relief. Mr. Pierce had incurred 

substantial expense in the four-year investigation and proceedings and desired finality of the $9.5 

million claim against him. The Commission's rules provide for such reciprocal finality. The finality 

was equally applied to Mr. Pierce's decision whether to challenge the $2 million disgorgement award 

against him and the Division's decision not to ask the Commission to evaluate the new evidence for 

purposes of altering the disgorgement award -- which would have evoked a cross-petition by Mr. Pierce. 

On July 9, 2009 the Commission adopted the Initial Decision as its final ruling, declining to use the new 

evidence for purposes of altering the amount to be disgorged from Mr. Pierce or requiring further 

consideration of that subject, which was clearly before it in the record. App. G. Through counsel, Mr. 

Pierce subsequently contacted the Division about settling and discharging the monetary relief. 

Roughly six months after the Commission's final decision, the Division has recommended that 

the Commission start new proceedings against Mr. Pierce, and add Jenirob and Newport as respondents 

"in connection of Lexington stock in accounts held in the names of Newport and Jenirob."3 The 

Division is bent upon disgorging another $7.5 million from Mr. Pierce, despite the prior adverse ruling, 

but it is unwilling to test its "do over" in a federal court proceeding. The Division seeks the shelter of a 

2 Lexington Res .• Inc., File No. 3-12109, Initial Decision at 20 (Jun. 5, 2009)(App. F); Exs. 17-23 to Decl. of Steven D. 
Bucholz. in Supp. of Div. Of Enforcement's Mot for Admission of New Evidence (Mar. l 8, 2009); Div. Of Enforcement's 
Mot. for Admission ofNew Evidence (Mar. 18, 2009); Division's Updated List of Admitted Hearing Exhibits, Nos. 79-89. 
'Letter from Tracy L. Davis (Jan. 12, 2010), App. H. 
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second administrative proceeding because its defiance of fundamental principles of fairness and due 

process and would not be well received in court. 

The "final" decision in the concluded proceedings extinguishes and precludes the claims and 

relief sought against Mr. Pierce in the proposed new proceeding. The revived claims arise from the 

same series of transactions. They could have been litigated and actually were litigated with respect to 

Mr. Pierce in the prior proceeding. The Commission was under the compulsion not to split a claim. 

Having brought the prior proceeding upon part of a claim - actually, all of a claim against Mr. Pierce --

the Commission may not sue to recover upon the rest of the claim. There is administrative preclusion. 

Using an administrative adjudicative process to circumvent fundamental fairness and longstanding legal 

precedent should not become part of the Commission's enforcement policy. The doctrines of claim and 

issue preclusion apply to bar the repeat action against Mr. Pierce. 

Ul. Discussion and Analysis 

A. Background Fact Sununarv. 

Mr. Pierce resides in Vancouver, British Columbia, Canada. In October 2005, Mr. Pierce 

received a request by the Division to supply infonnation voluntarily during the course of an informal 

investigation of trading in the shares of OTCBB company Lexington Resources, Inc. ("Lexington"). 

Mr. Pierce cooperated with the St:aft: and supplied most of the requested infonnation voluntarily, 

including his personal U.S. brokerage finn trading records. Mr. Pierce even produced records of his 

personal trading in Lexington in an account at Hypo Alpe-Adria-Bank of Liechtenstein (''Hypo Bank"). 

B. The Commission's 2008 Order Initiating Proceedings Was Broad. 

On July 31, 2008, the Commission issued its Order Instituting Proceedings against Pierce, Atkins 

and Lexington Resources. See App. A. The Order stated in part: 

II. 
After an investigation, the Division of Enforcement alleges that: 

3 
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Nature of the Proceeding 

1. This matter involves the unregistered distribution of stock in a Las Vegas 
microcap company, allowing a Canadian stock promoter to reap millions of dollars in 
unlawful profits without disclosing to investors information mandated by the federal 
securities laws. Between 2003 and 2006. Lexington Resources. Inc., a purported oil and 
gas company, and its CEO and Chairman Grant Atkins, issued nearly five million shares 
of Lexington common stock to promoter Gordon Brent Pierce and his associates. Pierce 
and his associates then spearheaded a massive promotional campaign. including email 
spam and mass mailings. As Lexington's stock price skyrocketed to $7.50 per share, 
Pierce and his associates resold their stock to public investors through an account at an 
offshore bank, netting millions of dollars in profits; Lexington's operating subsidiary 
subsequently flied for bankruptcy and its stock now trades below $0.02 per share. 

Respondents 

3. Lexington is a Nevada corporation formed in November 2003 ... 

4. Grant Atkins has been CEO and Chairman of Lexington since its inception in 
November 2003 and was CEO and Chairman of Lexington's predecessor, Intergold. 
Atkins, 48, is a Canadian citizen residing in Vancouver, British Columbia. 

5. Gordon Brent Pierce has acted as a .. consultant" to Lexington and other issuers 
in the U.S. and Europe through various consulting companies that he controls. Pierce, 51, 
is a Canadian citizen residing in Vancouver, British Columbia and the Cayman Islands. 

Pierce Engaged In a Further Illegal Distribution of Lexington Stock 

14. After receiving the shares from Lexington, Pierce engaged in a further illegal 
distribution of his own. Pierce acted as an underwriter because he acguired the shares 
with a view to distribution. Almost immediately after receiving the shares, Pierce 
transferred or sold them through his offshore company. 

15. Pierce and his associates deposited about 3 million Lexington shares in 
accounts at an offshore bank. Between February and July 2004, about 2.5 million 
Lexington shares were sold to the public through an omnibus brokerage account in the 
United States in the name of the offshore bank, generating sales proceeds of over $13 
million. 

16. Pierce personally sold at least $2.7 million in Lexington stock through the 
offshore bank in June 2004 alone. Pierce's sales were not registered with the 
Commission. (Underline and italics added.) 

4 
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Respondents Atkins and Lexington Resources, Inc. settled with the Commission in consent 

orders. 4 Mr. Pierce contested all of the remedial relief sought. 

During his investigative testimony, Mr. Pierce confirmed that he served as an officer or director 

of Newport and he and Newport had brokerage accounts with Piper Jaffrey in the U.S. and Hypo Bank 

in Liechtenstein. Initial Decision at 5-6, App. F. Newport is incorporated in Belize and domiciled in 

Switzerland. Id. at 7. Mr. Pierce admitted that he served as a director of Newport and stated, "I have an 

interest in Newport Capital" but no interest in Jenirob and declined to identify who did have an interest 

in Jenirob. Div. Hearing Ex. 78, Tr. at 394-96. 

C. There Is a Final Decision in the Proceedings Commenced in 2008. 

In February 2009, there was a three-day evidentiary hearing. App. Fat 1. Although the hearing 

closed on February 4, the record was kept open pending the receipt of several exhibits. Lex. Res .. Inc., 

Admin. Proc. No. 3-13109 (Mar. 6, 2009) (unpublished). The record closed on March 6, 2009. Lex. 

Res .. Inc .. Admin. Proc. No. 3-13109 (A.L.J. Mar. 6, 2009) (unpublished). On April 7, 2009, the AU 

opened the record to consider the Division's new evidence. App. E. This included Division Hearing 

Exhibits 79-89, which supported the Division's claim for another $7.5 million to be disgorged from 

Pierce, based on trading profits of Newport and Jenirob. This is precisely the same claim that the 

Division now urges the Commission to prosecute by exploiting exactly the same evidence. 

AU Carol Fox Foelak made a June 5, 2009 initial decision. App. F. The initial decision at page 

18 states: 

The Division requests a cease-and-<lesist order and disgorgement of$9,601,347. As discussed 
below, Pierce will be ordered to cease and desist from violations of Sections S(a) and 5(c) of 
the Securities Act and of Sections 13(d) and 16(a) of the Exchange Act, and Rules 13d-l, 
13d-2, and 16a-3 thereunder, and to disgorge ill-gotten gains of$2,043,362.33. 

• Order Making Findings and Imposing Cease-And-Desist Orders Pursuant to §SA or the Securities Act of 1933 As To 
Lexington Resources, Inc. and Grant Atkins (Nov. 26, 2008). 
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App. F. The decision at page 20 states how the Commission's request for disgorgement changed over 

time: 

The Division requests disgorgement of $9,601,347. The actual profits Pierce obtained from 
his wrongdoing charged in the OIP amount to $2,043,362.33. Pierce will be ordered to 
disgorge that amount, with prejudgment interest This is roughly consistent with the sum that 
the Division represented, before the hearing, that it was seeking as ill-gotten gains from the 
sale of unregistered stock alleged in the OIP. At the September 29, 2008, prehearing 
oonference, the undersigned advised that the disgorgement figure must be fixed so that Pierce 
oould evaluate whether he wanted to present evidence concerning his ability to pay at the 

II 

hearing, as required by the Commission's rules; the Division stated that it was seeking $2.7 
million in disgorgement. Prehearing Tr. 8-9 (Sept. 29, 2008). The Division refined this figure 
in its December 5, 2008, Motion for Summary Disposition to $2,077,969 plus prejudgment 
interest. 

Subsequently, based on newly disoovered evidence that the Division received after the 
hearing. the Division argued that over seven million dollars in additional ill-gotten gains 
should be disgorged, representing profits from the sale of unregistered stock by Jenirob 
and Newport. However, as the undersigned ruled previously, these entities are not 

16 

mentioned in the OIP, and such disgorgement would be outside the soope of the OIP. 
The Commission has not delegated its authority to administrative law judges to expand 
the scope of matters set down for hearing beyond the framework of the original OIP. See 
17 C.F.R. §201.200(d); J. Sttmhen Stout. 52 S.E.C. 1162, 1163 n.2 (l996). 

App. F.s 

When neither party filed a timely petition for review in July 2009, the initial decision became 

fmal.6 App. D. The sole basis for the Division's proposal to retry Mr. Pierce on the $7.5 disgorgement 

claim- and throw in another injunctive claim (a penny stock bar) that it could have included in the first 

proceeding - is its pretense that the issue of relief was not before the Commission in 2009. Even if the 

' The AU nevertheless applied a very expansive view in practice. The OIP did not contain any control person liability 
allegations against Mr. Pierce, nor did it allege that he was an affiliate of Lexington Resources for purposes of Section S 
liability. App. A. But that did not prevent the AU from allowing the Division's tardy claims and incorporating them into the 
initial decision. App. F. Resp't 0. Brent Pierce's Post-Hearing Br. at 21-22, 25-28 (Apr. 3, 2009) (claiming the Division was 
estopped from seeking equitable relief: had unclean hands, and was denying due process rights, when it made new claims at 
the hearing and in post-hearing briefing that Pierce was the controlling person of Lexington and asserted a new affiliate 
theory, after the Division had earlier asserted in response to Pierce's motion for more definite statement and in the Division's 
summary judgment motion and during a pre-hearing conference that the Division did not contend Pierce acted as a 
controlling person when Lexington violated Section .5), App. D. 
6 ~ S.E.C. Rule of Practice 410(a}-(b), 17 C.F.R. § 201.410(a)(b); ~ ~.In re Woessner, Rei No. 2164, 80 S.E.C. 
Docket 2847, 2003 WL 22015406 (Aug. 26, 2003) (granting both the Division of Enforcement's and the respondent's 
petitions for review ofthe initial decision). 
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Division could split out component parts of relief, however, the amount of disgorgement was plainly 

before the Commission and the penny stock bar could have been litigated as well. 

The ALJ allowed the Division's new evidence, but refused the Division's request to increase the 

amount to be disgorged from Mr. Pierce. Apr. 7, 2009 Order, App. E. The Division declined to follow 

the Commission's Rule of Practice and submit (or resubmit) its new evidence to the Commission, when 

this matter was before the Commission. Rule 452, "Additional Evidence," states: 

Upon its own motion or the motion of a party, the Commission may allow the submission 
of additional evidence. A party may file a motion for leave to adduce additional evidence 
at any time prior to issuance of a decision by the Commission. Such motion shall show 
with particularity that such additional evidence is material and that there were reasonable 
grounds for failure to adduce such evidence previously. The Commission may accept or 
hear additional evidence, may remand the proceeding to a self-regulatory organization, Q! 
may remand or refer the proceeding to a hearing officer for the taking of additional 
evidence, as appropriate. 

Mr. Pierce opposed the ALJ's use of the new evidence on this very ground. Pierce Opp'n to 

Mot. for Admission of New Evidence at 3-9 (Mar. 26, 2009), App. C. Rather than submit the 

new evidence to the ALJ before her ruling, the Division also had the opportunity to wait, and 

submit the new evidence to the Commission itself for purposes of increasing the amount to be 

disgorged by Mr. Pierce to include the $7.5 million in trading profits of Newport and Jenirob. 

Or, without regard to the prior impropriety, the Division could have resubmitted the new 

evidence to the Commission and argued for the higher disgorgement amount based on the new 

evidence. The evidence was already admitted into the record against Mr. Pierce when the initial 

decision was issued. The materiality of the new evidence and the question whether "there were 

reasonable grounds for failure to adduce such evidence previously [for disgorgement purposes]" 

were likewise before the Commission. 

The Division elected not to "file a motion for leave to adduce additional evidence at any 

time prior to issuance of a decision by the Commission." Rule 452. After the initial decision, the 
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Division declined to submit a petition for review to include a motion to add Newport and Jenirob 

as respondents or even to consider the new evidence for the sole purpose of expanding the 

remedial relief against existing respondent Pierce. Such issues were already before the 

Commission, which had the option to .. accept or hear additional evidence-==. remand the 

proceeding to a self·regulatory organization, or ... remand or refor the proceeding to a hearing 

officer for the taking of additional evidence, as appropriate." The Commission elected not to do 

SQ. even though it had the authority "upon its own motion." Rule 452. 

Just as Mr. Pierce could have petitioned to the Commission to overturn the AU's liability 

finding, or to reduce the amount to be disgorged, the Division could have petitioned to have ~e 

amount to be disgorged increased, by up to $7.5 million. But it did not. Likewise, the 

Commission had the authority to conduct further proceedings after the AU's decision and alter 

the amount to be disgorged or other aspects of the relief "prior to the issuance of a decision by 

the Commission. " But it did not. 

In reliance on the Commission's notice of its "final" decision on July 9, 2009, Mr. Pierce 

did not pursue appeal to the federal circuit court of appeals. The decision to disgorge over $2 

million from Mr. Pierce was certainly not favorable to him. If he now sought to overturn that 

award, the Commission would no doubt oppose him, and make the very arguments Mr. Pierce 

now makes. Conversely, the Commission's "final" decision not to increase the disgorgement 

amount to $9.5 million when the evidence and arguments were before the Commission was 

favorable to Mr. Pierce, leaving him no reason to appeal that aspect of the decision to the federal 

circuit court. Consequently, in reliance on the Commission's "fmal" decision limiting the relief 

to disgorgement of $2 million and no penny stock bar, Mr. Pierce waived his right to appeal the 

Commission • s "final" decision. 
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Any new action by the Commission on this relief would not only contradict established 

law and the Commission's own Rules of Practice, it would be bad policy. The Commission 

would be exploiting its own inconsistent conduct, contending that there would be no damage to 

fundamental fairness by creating a "Hobson's Choice" for respondents. The Division appeared 

to violate the Commission's Rules of Practice by submitting the new evidence to the ALJ after 

the hearing closed, rather than submitting it to the Commission instead. Pierce Opp'n. at 3-9, 

App. C. The ALJ adopted the rule breach by admitting the new evidence. By exploiting the new 

evidence apparently in breach of the Rules of Practice, and fundamental fairness, the Division 

obtained a favorable decision by the AU, in which the evidence and analysis of the Newport and 

Jenirob trading as it related to respondent Pierce was thoroughly embedded. That consequence 

cannot now be undone; yet the Division would have the Commission reap the benefits of that 

action without bearing the burdens. 

The Division then failed to follow the same Rules to submit the new evidence and a 

larger disgorgement demand (or other expansion of the remedial relief, such as a penny stock 

bar). The Commission then sanctioned all of this conduct, left the relief undisturbed and 

declined to increase the relief or risk holding further proceedings to do so, in which the relief 

might have been reduced rather than increased. If the Commission were to institute the new 

administrative proceeding under these circumstances, it would simply teach the public that the 

ends justify the means, and rules don't matter - not a message that a regulator should send, and 

not a message condoned by the courts. 

D. The Final Decision Operates to Merger, Extinguish. and Preclude Claims that Were or 

Could Have Been Raised in the Prior Proceedings. 

It is well established that the government may be precluded from relitigating claims. ~ ~., 

United States v. Stauffer Chern. Co., 464 U.S. 165, 169 (1984) ( .. we agree that the doctrine of mutual 
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defensive collateral estoppel is applicable against the Government to preclude the relitigation of the very 

same issue already litigated against the same party in another case involving the virtually identical 

facts"). "When an administrative agency is acting in a judicial capacity and resolves disputed issues of 

fact properly before it which the parties have had an adequate opportunity to litigate, the courts have not 

hesitated to apply res judicata to enforce repose." United States v. Utah Constr. & Mining Co., 384 U.S. 

394, 421-22 n. 7 (1966). Here, the Division and the Commission have already established that there was 

an adequate opportunity to litigate the question ofremedial relief·· whether such relief should include a 

cease and desist order, which could have included a penny stock bar, and an additional $7.5 million 

should be disgorged from Mr. Pierce in connection with Lexington trading by his OIP "associates," 

Newport and Jenirob. The Division and the Commission both left undisturbed a ruling issued after the 

injunctive and disgorgement issues were litigated, at least as to Mr. Pierce's liability and the scope of 

any disgorgement award, ''the Commission has not chosen to review the decision as to him [Pierce] on 

its own initiative." App. F. 

''Under the doctrine of claim preclusion, '[a] fmal judgment on the merits of an action precludes 

the parties or their privies from relitigating issues that were or could have been raised in that action."' 

Rivet v. Regions B!mk. 522 U.S. 470, 477 (1988) (quoting Federated Dep't Stores, Inc. v. Moitie, 452 

U.S. 394, 398 (1981)). "[A] valid flnal adjudication of a claim precludes a second action on that claim 

or any part of it." Baker v. General Motors Corn., 522 U.S. 222,233 (1998). 

Just as the doctrines of issue and claim preclusion apply to respondents in SEC proceedings, 7 so 

too the same doctrines apply to the Commission. Here, the Commission was acting as a plaintiff and 

was "required to join [its] legal and equitable claims to avoid the bar of res judicata." Lytle v. 

7 ~ •• In re Carman. Release No. 343, 92 S.E.C. Docket 1476 (Jan. 25, 2008) (concluding permanent injunction in court 
action was entitled to collateral estoppel effect against respondent in a SEC proceeding); In re Snell and Lecroy, Release No. 
330, 90 SEC Docket I 536 (May 3, 2007) (stating the Commission has frequently applied the doctrine of collateral estoppel to 
prevent a respondent from relitigating the factual findings or the legal conclusions of an underlying criminal proceeding in 
the follow-on administrative proceeding and citing decisions). 
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Household Mfg., Inc., 494 U.S. 545, 552 (1990). In Lytle, the United States Supreme Court cited the 

Fourth Circuit's Harnett decision. Id. ("See Harnett v. Billm!ID, 800 F.2d 1308, 1315 (4th Cir. 1986) 

(holding that prior adjudication barred a claim that arose out of the same transactions and that could 

have been raised in the prior suit)." In Harnett. the circuit court held that claims arising out of corporate 

spin-offs and freeze-out mergers forming the basis for a prior action were precluded under the doctrine 

of res judicata. The barred claims included those under the 1993 and 1934 Acts. lQ, at 1314-15. The 

applicable standard for res judicata was: 

Harnett is therefore subject to the general principle that the judgment in Harnett l 
extinguishes any claims that might have been raised in that litigation and that are, for res 
judicata purposes, the same claims as those advanced in the earlier case. Res judicata 
precludes the litigation by the plaintiff in a subseguent action of claims "with respect to 
all or any part of the transaction. or series of connected transactions, out of which the 
{first) action arose." .... 

. . . The rule of claim preclusion we apply, however, asks only if a claim made in 
the second action involves a right arising out of the same transaction or series of 
connected transactions that gave rise to the claims in the first action. To decide this, we 
measure the scope of "transaction or series of connected transactions" by consideying 
pragmatic factors such as common origin and relation, as well as whether the acts giving 
rise to the claim would be considered as part of the same unit by the parties in their 
business capacities. See Restatement (Second) of Judgments § 24(2) ( 1982). Claims may 
arise out of the same transaction or series of transactions even if th<?Y involve different 
harms or different theories or measures of relief. ld comment c. 

Id. at 1314 (adding underline). 

That pragmatic legal standard (adopted in federal courts throughout the United States) applies to 

the Division's proposed "new" claims for disgorgement and injunctive relief that arise from the very 

same series of transactions involving the sale of Lexington shares four or more years ago. The 

Division/Commission asserted the same claims and sought the same relief in the prior proceedings. It is 

precluded from prosecuting a second proceeding on "any part" of the prior claim. "[A] valid final 

adjudication of a claim precludes a second action on that claim or any part of it." Baker v. General 

Motors Corn., 522 U.S. at 233 (1998). It is precluded from "relitigating issues that were or could have 
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been raised in that action."' Rivet v. Regions Bank. 522 U.S. at 477. The Commission did not express 

the intention to reserve the rest of the claim for another action. Furthermore, neither the administrative 

law judge nor the Commission made a determination that the initial decision was "without prejudice" to 

a second action on the scope of the relief awarded against Mr. Pierce. 

The Division submitted evidence, argued in its pleadings and otherwise pursued claims against 

Mr. Pierce based on his actions on behalf of Newport and Jenirob. 8 The twenty-one page initial decision 

refers to the proposed new respondent "Newport" over sixty-five times and to the other new respondent 

"Jenirob" six times.9 The decision also concludes that Mr. Pierce is the beneficial owner of Newport 

and Jenirob10 and refers to sales by Pierce of Lexington shares in the accounts of Newport and Jenirob.11 

But the decision declined to grant disgorgement relief against Mr. Pierce based on the trading profits of 

Newport and Jenirob. The Division declined to appeal that order, and the Commission declined to 

overrule it in any manner. As a result, the rejected disgorgement and forgone penny stock bar claims 

were extinguished and merged into the prior proceeding and the proposed second proceeding is barred. 

The claims arose from the same nucleus of operative facts •• the facts are so interwoven to constitute a 

8 In addition to requesting the disgorgement of profits from Mr. Pierce due to Lexington stock sales by Newport and Jenirob, 
the Division argued that the transactions with Newport and Jenirob proved that Pierce acted as an underwriter and violated 
§ 5(a) of the Securities Act. ~ u, Div. Of Enforcement's Post-Hearing Br. against Gordon Brent Pierce at 1 (Mar. 20, 
2009) ("Pierce also used Newport ... to sell Lexington shares granted to him, or to associates ... for additional net proceeds 
of $7.4 million dollars during 2004."). J,g. at 3 ("Pierce ... became a statutory 'underwriter' • . . Pierce transferred to 
Newport most of the shares issued by Lexington within a few days, and then quickly resold the shares to other persons or 
deposited them into a brokerage account."). M. at 21 ("One compelling indication of Pierce's underwriter status is the short 
time period between his acquisition of the Lexington shares ... and his sale of those shares through Newport's account ... "). 
Id. at 22 ("Additionally, Pierce distn'buted 1.6 million other Lexington shares using accounts for Newport and Jcnirob at 
Hypo Bank. These facts establish that Pierce is an 'tmdcrwriter' ... "). ~ !!.Wl iQ.. at 6, 10-11, 13-17, 28. And see 
Division's Pre-Hearing Brief at 6-JO (Dec. S, 2008) (contending that sales through Newport proved that Mr. Pierce acted as 
an underwriter and violated Section 5), App. C. 
9 App. F. 
10 "Pierce is the beneficial owner of, and works as president and director for Newport Capital Corporation (Newport), an 
entity based in Switzerland. Div. Exs. 62 at 20, 80. He is also the beneficial owner of Jenirob Company Ltd. (Jenirob)." App. 
Fat 5. 
11 "On June 24, 2004, Pierce sold 50,000 Lexington shares from his personal account, 50,000 shares from the Jenirob 
account, and 10,052 shares from the Newport account, and all transactions had a settlement date of Jtme 29, 2004. Div. Exs. 
82 at SEC 159071, 86 at SEC 158581, 88 at SEC 159204 .... On June 25, 2004, Pierce sold 73,432 Lexington shares from 
his personal account, 30,000 shares from the Jenirob account, and 22,000 shares from the Newport account, and all 
transactions had a settlement date of June 30, 2004. Div. Exs. 82 at SEC 159071, 86 at SEC 158581, 88 at SEC 159204." 
App. Fat 13. 
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single claim and cannot be dressed up to look different and to support a separate new claim. See, M.:,, 

Lane v. Peterson, 889 F .2d 73 7, 744 (8th Cir. 1990) (holding res judicata applied and stating "it prevents 

parties from suing on a claim that is in essence the same as a previously litigated claim but is dressed up 

to look different. Thus, where a plaintiff fashions a new theory of recovery or cites a new body of law 

that was arguably violated by a defendant's conduct, res judicata will still bar the second claim if it is 

based on the same nucleus of operative facts as the prior claim."). 

E. Additional Injunctive. Disgorgement and Other Ancillary Relief is Unwarranted. 

The additional proposed relief is unwarranted against Mr. Pierce. The Commission already has a 

disgorgement and cease-and-desist order against Mr. Pierce which was effective in July 2009.12 Mr. 

Pierce has also contacted the Division about settling the prior disgorgement award. 13 These are but a 

few of the actions Mr. Pierce as taken in reliance on the Commission's announcement of a "final" 

decision in July 2008. 

IV. Conclusion 

The Division's recommended "repeat" action is not well founded. The action would be based on 

a series of transactions that started in 2003 and have been the subject of proceedings before the SEC and 

more recently in bankruptcy court and in federal district court in Oklahoma. The new proposed claims 

are extinguished and merged by the final decision in the prior proceedings before the Commission. The 

Commission should adhere to established legal precedent and decline to institute the proposed 

proceeding. 

11 SEC v. China Energy Savings Tecl:a.. Inc., 2009 U.S. Oist. Lexis 27187, Cas. No. 06-CV-6402 (E.D.NY. Mar. 27, 2009) 
~ting SEC an injunction against further violations but denying SEC's request for penney stock bar). 
1 In Ncvember 2009, Mr. Pierce settled related claims brought by the trustee in the bankruptcy of Lexingtcn Resources who 
filed claims both in bankruptcy court and in the federal district court in Oklahoma. ~ generally Gerald R. Miller y. Gordon 
Pierce, et al., Case No. CIV ..()9-096-FHS (E. D. of Okla); ~ y., Dkt. No. 63 (Administrative Closing Order). 
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UNITED STATES OF AMERICA 
Before the 

SECURITIES AND EXCHANGE COMMISSION 

SECURITIES ACT OF 1933 
Release No. 9125 I June 8, 2010 

ADMINISTRATIVE PROCEEDING 
File No. 3-13927 

In the Matter of 

Gordon Brent Pierce, 
Newport Capital Corp., and 
Jenirob Company Ltd., 

Respondents. 

I. 

ORDER INSTITUTING CEASE-AND­
DESIST PROCEEDINGS PURSUANT TO 
SECTION 8A OF THE SECURITIES ACT 
OF 1933 

The Securities and Exchange Commission ("Commission") deems it appropriate that cease­
and-desist proceedings be, and hereby are, instituted pursuant to Section 8A of the Securities Act 
of I 933 ("Securities Act") against Gordon Brent Pierce ("Pierce"), Newport Capital Corp. 
(''Newport") and Jenirob Company Ltd. ("Jenirob") (collectively "Respondents"). 

II. 

After an investigation, the Division of Enforcement ("Division") alleges that: 

Nature of the Proceeding 

1. This matter involves an unregistered distribution of stock by Gordon Brent Pierce, 
a Canadian stock promoter. Pierce reaped $7.7 million in unlawful profits by selling stock in 
Lexington Resources, Inc. ("Lexington"), a now defunct oil and gas company, through two 
offshore companies that he controlled, Newport Capital Corp. and Jenirob Company Ltd. Pierce, 
Newport and Jenirob did not register their sales or qualify for an exemption from registration. 

2. Beginning in late 2003, Pierce controlled Lexington by holding the majority of its 
stock and by providing Lexington a consultant CEO who was employed by Pierce. In 2003 and 
2004, Pierce directed the CEO to issue 3.2 million Lexington shares without restrictive legends to 
Pierce and one of Pierce's associates. Pierce then distributed these shares during 2004 while he 
conducted a massive spam and newsletter campaign touting Lexington stock. As Lexington's stock 
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price skyrocketed to $7.50 per share, Pierce sold 1.6 million of the 3.2 million shares to the public 
through accounts of Newport and Jenirob at an offshore bank for profits of $7.7 million. This was 
in addition to $2 million in profits Pierce made through sales ofLexington stock in his personal 
account, sales found to be in violation of the federal securities laws in a previous action filed by the 
Division. See In the Matter of Gordon Brent Pierce, Admin. Proc. File No. 3~ 13109 (Initial 
Decision dated June 5, 2009; Notice that Initial Decision Has Become Final dated July 8, 2009). 

Respondents 

3. Pierce has provided stock promotion and capital raising services to Lexington and 
other issuers in the U.S. and Europe through various consulting companies that he controls. 
Pierce, 52, is a Canadian citizen residing in Vancouver, British Columbia and the Cayman 
Islands. 

4. Newport is a privately-held corporation organized in March 2000 under the laws of 
Belize. Newport has a registered agent in Belize and maintains offices in ZUrich, Switzerland and 
London, England. Pierce has been President and a director ofNewport since 2000. 

5. Jenirob is a privately-held corporation organized in January 2004 under the laws of 
the British Virgin Islands. Jenirob has a registered agent in the British Virgin Islands and uses the 
mailing address of a law firm in Liechtenstein. 

Facts 

Pierce Controlled Lexiflgton 

6. Lexington is a Nevada corporation that was a public shell company known as 
Intergold Corp. until November 2003, when it entered into a reverse merger with a private company 
known as Lexington Oil and Gas LLC and changed its name to Lexington Resources. Lexington's 
common stock was registered with the Commission pursuant to Section 12(g) of the Exchange 
Act from 2003 until June 4, 2009, when its registration was revoked. From 2003 to 2007, 
Lexington stock was quoted on the over-the-counter bulletin board under the symbol "LXRS." In 
2008, Lexington's only operating subsidiaries entered Chapter 7 bankruptcy. 

7. From 2002 to 2007, Pierce provided Intergold and then Lexington with operating 
funds, stock promotion services and capital-raising services through at least three different 
consulting companies that Pierce controlled, including Newport. Pierce used these companies to 
conceal his role and avoid being identified by name in Commission filings. 

8. From 2002 to 2004, an individual who worked for Pierce served as CEO and 
Chairman of Intergold and then Lexington through a consulting arrangement with one of the 
companies that Pierce controlled. The individual was paid by Pierce's consulting company, not by 
Intergold or Lexington. The individual also worked for Pierce through Newport and received more 
than $250,000 from Newport in 2004. 
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9. Intergold and Lexington did not have their own offices, but used the offices of 
Pierce's consulting companies in northern Washington State, near Vancouver, Canada. Pierce's 
employees answered telephones, responded to shareholder inquiries, and performed all other 
administrative functions for Intergold and Lexington. 

10. By October 2003, shortly before the reverse merger, Intergold owed one of Pierce's 
consulting companies nearly $1.2 million. On November 18, 2003, to satisfY part of this debt, the 
CEO and Chairman ofintergold agreed to issue to Pierce, through one of his consulting companies, 
vested options to acquire 950,000 shares of the public company. At the time, these shares 
constituted 64% oflntergold's outstanding shares (on a post-exercise basis). 

I 1 . Three days later, as part of the reverse merger, the CEO and Chairman agreed to 
issue 2.25 million additional shares with restrictive legends to another offshore company that Pierce 
formed and controlled. As a result, Pierce controlled more than 70% of Lexington's outstanding 
stock after the reverse merger. 

12. Shortly after the reverse merger, Lexington purchased an interest in an oil and gas 
property owned by Pierce, and then Lexington hired another company controlled by Pierce to drill a 
well on that property. Lexington later purchased interests in a handful of other oil and gas 
properties and drilled a few additional wells that produced small amounts of natural gas, but 
Lexington never generated any meaningful revenue. 

Lexington Issued Millions of Shares to Pierce and His Associates 

13. Within days of the reverse merger, Lexington began issuing stock to Pierce and his 
associates pursuant to the stock options granted to Pierce's consulting company. Pierce told 
Lexington's CEO and Chairman who should receive the shares and how many. 

14. Between November 2003 and January 2004, Lexington issued 500,000 shares to 
Pierce and 300,000 shares to one of Pierce's associates. These became 1.5 million shares and 
900,000 shares, respectively, upon Lexington's three-for-one stock split on January 29, 2004. 

I 5. In February 2004, Pierce told Lexington's CEO and Chairman to grant his company 
additional stock options. Lexington then issued an additional320,000 shares to Pierce and 495,000 
shares to Pierce's associate in May and June 2004. In total, Pierce and his associate received 3.2 
million shares (on a post-split basis) between November 2003 and June 2004, all without restrictive 
legends. 

16. Lexington improperly attempted to register these issuances by filing registration 
statements on Form S-8, an abbreviated form of registration statement that may not be used for 
the issuance of shares to consultants who provide stock promotion or capital-raising services, 
like Pierce and his associate. Lexington's invalid S-8 registration statements only purported to 
cover issuances by Lexington, not any subsequent resales by Pierce and his associate. 
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Pierce Conducted a ProltliJtional Campaign Touting Lexington Stock 

I 7. In late February 2004, Pierce and his associate began actively promoting 
Lexington by sending millions of spam emails and newsletters through a publishing company 
that Pierce controlled. At the same time, Lexington issued a flurry of optimistic press releases 
about its current and potential operations. 

18. During the promotional campaign, Pierce personally met with potential Lexington 
investors and distributed folders with promotional materials and press releases. Pierce's 
associate worked for Pierce's publishing company and was responsible for communicating with 
potential Lexington investors in Europe through Pierce's consulting company. 

19. From February to June 2004, Lexington's stock price increased from $3.00 to 
$7.50, and Lexington's average trading volume increased from 1,000 to about 100,000 shares per 
day, reaching a peak of more than 1 million shares per day in late June 2004. 

Pierce Distributed Lexington Stock Through Newport and Jenirob 

20. The stock option agreements between Lexington and Pierce's consulting company 
and the option exercise agreements signed by Pierce and his associate provided that all shares 
were to be acquired for investment purposes only and with no view to resale or other 
distribution. No registration statements were filed relating to any resales of Lexington stock by 
Pierce, Newport or Jenirob. 

21. Ofthe 3.2 million shares Lexington issued to Pierce and his associate between 
November 2003 and June 2004, Pierce sold 300,000 through his personal account at a bank in 
Liechtenstein and distributed 2.8 million through Newport and Jenirob. 

22. Within days of Lexington's issuance of these 2.8 million shares, Pierce instructed 
Lexington's CEO and Chairman to transfer them all to Newport or Jenirob. Pierce then further 
transferred 1.2 million of the 2.8 million shares to ten individuals and entities in Canada and the 
U.S., and Pierce transferred the remaining 1.6 million shares to the bank in Liechtenstein. 

23. Pierce produced to the Division copies of statements from his personal account at 
the bank in Liechtenstein showing that he sold 300,000 Lexington shares in June 2004 for net 
proceeds of $2 million. Pierce refused to produce any documents relating to sales of Lexington 
stock that he made through accounts at the Liechtenstein bank other than his personal account. 

24. During 2004, the Liechtenstein bank sold 2.5 million Lexington shares in the open 
market through an omnibus brokerage account in the U.S. held in the Liechtenstein bank's name 
for proceeds of more than $13 million, including $8 million in June 2004 alone. 

25. In March 2009, the Division received additional documents relating to the 
Liechtenstein bank's sales of Lexington stock. These documents showed that, in addition to 
Pierce's sales through his personal account, Pierce deposited 1.6 million Lexington shares in 
accounts at the Liechtenstein bank in the names of Newport and Jenirob. Pierce was the 
beneficial owner of the Newport and Jenirob accounts. Pierce sold the 1.6 million shares 
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through the Newport and Jenirob accounts between February and December 2004 for net 
proceeds of $7.7 million. 

26. In addition to his refusal to produce records pertaining to Newport and Jenirob, 
Pierce filed appeals in Liechtenstein that further delayed the Division's efforts to obtain 
documents related to Pierce's Lexington stock sales through the Newport and Jenirob accounts. 

Pierce Was Previously Found Liable For Unregistered Lexington Stock Sales 
In His Personal Account 

27. On July 31, 2008, the Commission instituted cease-and-desist proceedings against 
Pierce, Lexington and Lexington's CEO/Chairman to determine whether all three respondents 
violated Sections S(a) and S(c) ofthe Securities Act and whether Pierce also violated the 
Securities Exchange Act of 1934 (the "Exchange Act") by failing to accurately report his 
Lexington stock ownership and transactions. Admin. Proc. File No. 3-13109. In that action, the 
Division sought disgorgement from Pierce of the $2 million in net proceeds from his sale ofthe 
300,000 Lexington shares in his personal account at the Liechtenstein bank in June 2004. 

28. An evidentiary hearing in the prior action was held regarding Pierce February 2-4, 
2009. 

29. Before issuance of the Initial Decision in the prior action, the Division moved to 
admit the new evidence first received in March 2009 showing that Pierce sold an additional 1.6 
million Lexington shares through the Newport and Jenirob accounts, and also sought the 
additional $7.7 million in disgorgement. The new evidence was admitted in the prior action, but the 
Administrative Law Judge ruled that disgorgement of the $7.7 million in proceeds from Pierce's 
sales in the Newport and Jenirob accounts was outside the scope of the Order Instituting 
Proceedings ("OIP'') in the prior action because Newport and Jenirob were not named in the OIP. 

30. The Initial Decision in the prior action, issued June 5, 2009, found that Pierce 
committed the alleged violations of the Securities Act and Exchange Act and ordered Pierce to 
disgorge $2,043,362.33 in proceeds from his sale ofthe 300,000 Lexington shares in his personal 
account. Neither party appealed the Initial Decision and it became the final decision of the 
Commission on July 8, 2009. 

Violations 

31. As a result of the conduct described above, Respondents Pierce, Newport and 
Jenirob violated Sections S(a) and S(c) of the Securities Act, which, among other things, unless a 
registration statement is on flle or in effect as to a security, prohibit any person, directly or 
indirectly, from: (i) making use of any means or instruments oftransportation or communication 
in interstate commerce or of the mails to sell such security through the use or medium of any 
prospectus or otherwise; (ii) carrying or causing to be carried through the mails or in interstate 
commerce, by any means or instruments of transportation, any such security for the purpose of 
sale or for delivery after sale; or (iii) making use of any means or instruments of transportation or 
communication in interstate commerce or of the mails to offer to sell or offer to buy through the 
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use or medium of any prospectus or otherwise any security, unless a registration statement has 
been filed as to such security. 

III. 

In view of the allegations made by the Division of Enforcement, the Commission deems it 
necessary and appropriate that cease-and-desist proceedings be instituted to determine: 

A. Whether the allegations set forth in Section II are true and, in connection therewith, 
to afford Respondents an opportunity to establish any defenses to such allegations; 

B. Whether, pursuant to Section 8A of the Securities Act, all Respondents should be 
ordered to cease and desist from committing or causing violations of and any future violations of 
Sections 5(a) and 5(c) of the Securities Act; and 

C. Whether Respondents should be ordered to pay disgorgement pursuant to Section 
SA( e) of the Securities Act. 

IV. 

IT IS ORDERED that a public hearing for the purpose of taking evidence on the questions 
set forth in Section III hereof shall be convened not earlier than 30 days and not later than 60 days 
from service of this Order at a time and place to be fixed, and before an Administrative Law Judge 
to be designated by further order as provided by Rule ll 0 of the Commission's Rules of Practice, 
17 C.P.R.§ 201.110. 

IT IS FURTHER ORDERED that Respondents shall file an Answer to the allegations 
contained in this Order within twenty (20) days after service of this Order, as provided by Rule 220 
ofthe Commission's Rules of Practice, 17 C.P.R.§ 201.220. 

If Respondents fail to file the directed answer, or fail to appear at a hearing after being duly 
notified, the Respondents may be deemed in default and the proceedings may be determined against 
them upon consideration of this Order, the allegations of which may be deemed to be true as 
provided by Rules 155(a), 220(f), 22l(f) and 310 ofthe Commission's Rules ofPractice, 17 C.P.R. 
§§ 201.155(a), 201.220(f), 201.22l(f) and 201.310. 

This Order shall be served forthwith upon Respondents personally or by certified mail. 

IT IS FURTHER ORDERED that the Administrative Law Judge shall issue an initial 
decision no later than 300 days from the date of service of this Order, pursuant to Rule 360(a)(2) of 
the Commission's Rules ofPractice. 

In the absence of an appropriate waiver, no officer or employee of the Commission engaged 
in the performance of investigative or prosecuting functions in this or any factually related 
proceeding will be permitted to participate or advise in the decision of this matter, except as witness 
or counsel in proceedings held pursuant to notice. Since this proceeding is not "rule making" within 

6 
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the meaning of Section 551 of the Administrative Procedure Act, it is not deemed subject to the 
provisions of Section 553 delaying the effective date of any final Commission action. 

By the Commission. 

7 

Elizabeth M. Murphy 
Secretary 

A236 



 

 

 
 

 
 

 
 

 
 

 

 
 

 
 

 

 
 

 
 

 

 
 

 
 

 
 

 
 

 

 
 

 

 



 
 

 
  

 
 

 
 

 
 

 

 
   
 

 
 

 
 

 
 

 

 

A238 





Case3: 1 0-mc-80129-SI Document1 Filed06/08/1 0 Page1 of 1, " 

'-
MARC J. FAGEL (Cal. Bar No. 154425) 
JOHNS. YUN (Cal. Bar No. 112260) 

2 I yunj@sec.gov 
STEVEN D. BUCHHOLZ (Cal. Bar No. 202638) 

3 I buchholzs@sec.gov 

'WI 
ORIGINAL~ 

'" % ~ 
-

.~ .. 
·:.~\·~-

;:~~;L 

UNITED STATES DISTRICT COURT Jsw 
NORTHERN DISTRICT OF CALIFORNIA 
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APPLICATION FOR AN ORDER ENFORCING 

2 ADMINISTRATIVE DISGORGEMENT ORDER 

3 Pursuant to Section 20(c) of the Securities Act of 1933 ("Securities Act''), 15 U.S.C. § 77t(c), 

4 and Section 2I(e) of the Securities Exchange Act of 1934 ("Exchange Act"), 15 U.S.C. § 78u(e), the 

5 Securities and Exchange Commission ("Commission") hereby applies for an order compelling 

6 payment by Gordon Brent Pierce of the $2,043,362 in disgorgement and $867,495 in prejudgment 

7 and post-judgment interest that the Commission has or9ered Pier<.<e to pay. 0~ July 8, 2009, the 
J. ' 

8 Commission ordered Pierce to pay disgorgement and interest based on the fi~ding, after an 

9 evidentiary hearing, that Pierce violated Sections S(a) and S(c) of the Securities Act, 15 U.S.C. §§ 

10 77e(a) and (c), by making unregistered offers and sales of securities and that Pierce violated Sections 

11 13(d) and 16(a) of the Exchange Act, 15 U.S.C. §§ 78m(d) and 78p(a), by not disclosing his 

12 beneficial ownership and transactions in securities. The Commission ordered Pierce to pay 

13 $2,043,362 in disgorgement, plus prejudgment interest, by no later than July 9, 2009, but Pierce has 

14 not done so. This motion is being made on the grounds that the Commission may apply to any 

IS federal district court for the enforcement of the Commission's order against Pierce. 15 U.S.C. §§ 

16 77t(c) and 78u{e). 

17 This Application is supported by the attached Memorandum of Points and Authorities, the 

18 attached Declaration of Steven D. Buchholz, the [Proposed] Order and such evidence and oral 

19 argument as the Court chooses to entertain. 

20 

21 II Dated: June ~, 2010 

22 

23 

24 

25 

26 

27 

28 

Respectfully submitted, 

~~ 
JohnS. Yun · · 7 
Steven D. Buchholz!" 
Attorneys for Applicant 
SECURITIES AND EXCHANGE COMMISSION 
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MEMORANDUM OF POINTS AND AUTHORITIES 

2 I. INTRODUCTION 

3 During February 2009, Administrative Law Judge Carol Fox Foelak conducted a three-day 

4 evidentiary hearing based upon the institution of an administrative proceeding by the Securities and 

5 Exchange Commission ("Commission") against respondent Gordon Brent Pierce ("Pierce") at the 

6 request ofthe Commission's Division of Enforcement. As alleged and ultimately determined after 

7 the full evidentiary hearing, Pierce violated Section 5 of the Securities Act of 1933 ("Securities Act"), 

8 15 U.S.C. § 77e, by making unregistered offers and sales of the common stock of Lexington 

9 Resources, Inc. {"Lexington") and violated Sections 13(d) and 16(a) ofthe Securities Exchange Act 

10 of 1934 ("Exchange Act"), 15 U.S.C. §§ 78m(d) and 78p(a), by failing to report his beneficial 

11 ownership interests and transactions in Lexington's common stock. In her June 5, 2009 Initial 

12 Decision, Administrative Law Judge Foelak ordered Pierce to disgorge his ill-gotten gains in the 

13 amount of$2,043,362, plus prejudgment and post-judgment interest calculated through the last day of 

14 the month preceding the month in which payment is made. Supporting Declaration of Steven D. 

15 Buchholz ("Buchholz Declaration"), Exhibit A. Pierce did not appeal the Initial Decision to the 

16 Commission within twenty-one days, and the Commission therefore made the Initial Decision final 

17 on July 8, 2009. Buchholz Declaration, Exhibit B. Under the Commission's Rules of Practice, 

18 Pierce was required to pay disgorgement and prejudgment interest to the Commission no later than 

19 July 9, 2009, the first day after the Initial Decision became final. 17 C.F.R. § 201 .601. 

20 Pierce has failed to make any payment, and is therefore in violation of the Commission's 

21 order. The Court should therefore order Pierce to comply with the Commission's disgorgement order 

22 by paying the full amount of$2,043,362 in disgorgement, along with $867,495 in prejudgment and 

23 post-judgment interest accrued through May 31,2010. 15 U.S.C. § 77t(c) (authorizing Commission's 

24 application to any district court to obtain writs of mandamus compelling compliance with" any order 

25 of the Commission made in pursuance of' the Securities Act); 15 U.S.C. § 78u(e) (similar provision 

26 regarding the Exchange Act). 

27 

28 
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II. FACTUAL BACKGROUND 

2 On July 31, 2008, the Commission provided notice to Pierce that an evidentiary hearing 

3 would be held to determine whether Pierce committed securities law violations as alleged in the 

4 Order Instituting Cease-and-Desist Proceedings ("OIP") in a proceeding entitled In the Matter of 

5 Lexington Resources, Inc., Grant Atkins, and Gordon Brent Pierce, Admin Proc. File No. 3-13109 

6 (the "Administrative Proceeding"). Buchholz Declaration, Exhibit C. 

7 According to the OIP, between approximately November 2003 and March 2006, Lexington 

8 issued shares of common stock to Pierce and his associates purportedly pursuant to registration 

9 statements which, however, could only be used in certain circumstances that did not legally apply. 

1 0 During the course of Lexington's stock issuances, Pierce and his associates illegally received more 

11 than 5 million shares of Lexington common stock. Pierce then resold his shares without the 

12 necessary registration for his sales and pocketed millions of dollars. Pierce dumped his Lexington 

13 shares on an unwary public while he and his associates conducted a massive promotional campaign to 

14 pump up the price of Lexington's stock. OIP, ,11:1 7, 10, 16. 

15 The OIP also alleged that Pierce violated Sections S(a) and S(c) of the Securities Act by 

16 offering and selling Lexington shares without the necessary registration for those offers and sales. 

17 The Division of Enforcement further alleged that Pierce violated Sections 13(d) and 16(a) of the 

18 Exchange Act by failing to file the required forms with the Commission to disclose his beneficial 

19 ownership of- and transactions in - Lexington shares as required by Exchange Act Rules 13d-1, 

20 13d-2 and 16a-3. OIP, ~,-r 20-21. 

21 In her Initial Decision, Administrative Law Judge Carol Fox Foelak: determined that the 

22 Division of Enforcement had proven Pierce's violation of Sections 5(a) and 5(c) of the Securities Act 

23 by offering and selling Lexington shares in interstate commerce without registering his offers and 

24 sales, and rejected Pierce's defense. Initial Decision at 15-16. Administrative Law Judge Foelak: also 

25 determined that Pierce violated the requirement under Section 13(d) of the Exchange Act, 15 U.S.C. 

26 § 78m(d), that he report his ownership interest by filing the appropriate disclosure, and that Pierce 

27 violated the requirement under Section 16(a) of the Exchange Act, 15 U.S.C. § 78p(a), that he report 

28 his transactions in Lexington stock. Id. at 17-18. 
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In detennining what remedies to impose upon Pierce in light of his securities law violations, 

2/1 the Administrative. Law Judge found: 

3 

4 

5 

6 

7 

8 

9~ !d. at 19. 1 

Pierce's conduct was egregious and recurrent. ... As a control person 
making unregistered (Lexington stock] sales, he deprived the investing 
public of valuable information .... Pierce's failure to make disclosures 
regarding his beneficial ownership also deprived the investing public of 
valuable information. Pierce's failure to give assurances against future 
violations or to recognize the wrongful nature of his conduct is 
underscored by his failure to appear in person and give testimony on 
these or any other topics. Although a finding of scienter is not required 
to find any of the violations of Section 16(a) of the Exchange Act, the 
record is replete with evidence that Pierce acted with a high degree of 
scienter in attempting to conceal his ownership of Lexington stock. 

I 0 The Initial Decision also describes in detail the factual basis for the further finding that Pierce 

11 was unjustly enriched as a result of his securities Jaw violations. Based on the evidence as presented 

I 2 at the hearing, the amount by which he was enriched was calculated as $2,043,362. Pierce was 

13 therefore ordered to pay that amount in disgorgement, plus interest. !d. at 20. According to the 

14 Initial Decision, interest should be calculated based on Rule 600 of the Commission's Rules of 

15 Practice, 17 C.P.R. § 201.600, and is due from July I, 2004 through the last day of the month 

16 preceding the month in which payment is made. Id. at 21. Through May 31,2010, interest of 

17 $867,495 was due. See 17 C.F.R. § 201.600(b) (providing that interest on disgorgement is computed 

18 at the IRS underpayment rate established by 26 U.S.C. § 662l(a)(2) and compounded quarterly); see 

19 also Buchholz Declaration, Exhibit D (chart calculating amount of interest owed as of May 31, 

20 B 2010). 

21 As described in the Initial Decision, the recommended sanctions were to take effect unless a 

22 party filed an appeal from the Initial Decision within twenty-one days. Initial Decision at 21. No 

23 party filed an appeal of the Initial Decision, and the Commission therefore issued notice that the 

24 Initial Decision became final on July 8, 2009. Notice That Initial Decision Has Become Final, In the 

25 Matter of Gordon Brent Pierce, Admin. Proc. File No. 3-13109 (July 8, 2009) (Buchholz 

26 

27 1 The Initial Decision ordered Pierce to cease and desist from committing or causing any violations or 
future violations of Sections S(a) and S(c) ofthe Securities Act and of Sections 13(d) and 16(a) ofthe 

281 Exchange Act and of Exchange Act Rules 13d-l, 13d-2 and 16a-3. Id. at 19-21. 
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Declaration, Exhibit B). Under the Commission's Rules of Practice, Pierce was required to pay the 

2 disgorgement and prejudgment interest to the Commission by July 9, 2009, the first day after the 

3 Initial Decision became final. 17 C.F.R. § 201.60l(a). Pierce has, however, failed to pay any amount 

4 of the disgorgement and interest that was ordered by the Commission. Buchholz Declaration,, 5. 

5 III. LEGAL ARGUMENT 

6 A. Congress Has Authorized This Action To Enforce The Payment Order. 

7 ~ Congress has authorized the Commission to seek judicial assistance in enforcing its orders 

sll under the federal securities laws. In particular, Section 20(c) of the Securities Act, 15 U.S.C. § 

77t(c), provides in pertinent part: 

Upon application ofthe Commission, the district courts ofthe United 
States and the United States courts of any Territory shall have 
jurisdiction to issue writs of mandamus commanding any person to 
comply with the provisions of this chapter or any order of the 
Commission made in pursuance thereof. 

9 

10 

11 

12 

13 

14 

15 

16 

Similarly, Section 2l(e) ofthe Exchange Act, 15 U.S.C. § 78u(e), authorizes any federal district court 

to issue a writ of mandamus or order compelling any person to comply with an order by the 

Commission issued under the provisions of the Exchange Act. 

B. An Order Compelling Pierce's Compliance Is Appropriate. 

17 After notice and a full evidentiary hearing, Pierce was ordered to pay $2,043,362 in 

18 disgorgement., based on the "actual profits Pierce obtained from his wrongdoing charged in the OIP." 

19 Initial Decision at 20. The wrongdoing alleged and established against Pierce included his 

20 unregistered offer and sale of Lexington securities in violation of Sections 5(a) and 5(c) of the 

21 Securities Act. As a result, Section 20(c) of the Securities Act authorizes the Court to enforce the 

22 disgorgement award by issuing a writ commanding Pierce's compliance. 15 U.S. C.§ 77t(c). 

23 Because Pierce also was found to have violated Sections 13(d) and 16(a) of the Exchange Act by 

24 deliberately failing to disclose his holdings and transactions, Section 21 (e) of the Exchange Act 

25 

26 

27 

28 
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provides further basis for enforcing the disgorgement award by issuing an order directing Pierce's 

21 compliance. 15 U.S.C. § 78u(e).l 

3 Enforcing a disgorgement order- such as the Commission's order against Pierce- is an 

4 important component of the statutory scheme for protecting investors from securities Jaw violations. 

5 Because Pierce was found to have violated the federal securities laws, the Commission had the power 

6 to order his disgorgement ofhis ill-gotten gains. See, e.g., SEC v. Blavin, 760 F.2d 706, 713 (6th Cir. 

7 1985). 

8 The "purpose of disgorgement is to force 'a defendant to give up the amount by which he was 

9 unjustly enriched."' !d. (quoting SEC v. Commonwealth Chemical Securities, Inc., 574 F.2d 90, I 02 

10 (2d Cir. 1978)). Disgorgement may encompass all benefits derived by a violator. See SEC v. First 

ll Pacific Bancorp, 142 F.3d 1186, 1192 (9th Cir. 1998); C. F. T.C. v. British American Commodity 

12 Options Corporation, 788 F.2d 92,93-94 (2d Cir. 1986). 

13 As proven in the Administrative Proceeding, Pierce derived over $2 million in personal 

14 profits by making unregistered sales of securities and failing to make the required disclosures to 

15 investors. This Court's enforcement ofthe Commission's disgorgement order will help protect 

16 investors by depriving Pierce, a securities law violator, of his profits from such illegal activities. 

17 H IV. CONCLUSION 

18 This Court should enforce the Commission's payment order by compelling Pierce to pay to 

19 the Commission $2,043,362 in disgorgement, $867,495 in interest, and all additional interest that 

20 may accrue before payment is made. 

2111 Dated: June ~, 2010 

22 

23 

24 

25 

26 

Respectfully submitted, 

Y<-~ 
JohnS. Yun / 
Steven D. Buchholz 
Attorneys for Applicant 
SECURITIES AND EXCHANGE COMMISSION 

27 
1 Venue is proper in any district of the United States under 28 U .S.C. § 1391 because Pierce is a 

28 11 Canadian citizen who resides in Vancouver, British Columbia. See Initial Decision at 5. 

-6- APPI.ICATION FOR ORDER ENFORCING 

ADMINISTRATIVE DISOOROEMENT ORDER 

A246 





2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

COPY 
CHRISTOPHER B. WELLS (WSBA NO. 08302) 
DAVID C. SPELLMAN (WSBA NO. 15884) 
RYAN P. MCBRIDE (WSBA NO. 33280) 
LANE POWELL PC 
1420 Fifth Avenue, Suite 4100 
Seattle, WA 98101-2338 
Telephone: (206) 223-7084 
Facsimile: (206) 223-7109 
Email: wellsc@lanepowell.com 
Email: spellmand~lanepowell.com 
Email: mcbrider@1anepowell.com 

WILLIAM F. ALDERMAN (STATE BAR NO. 47381) 
ORRICK, HERRINGTON & SUTCLIFFE LLP 
The Orrick Building 
405 Howard Street 
San Francisco, CA 94105-2669 
Telephone: (415) 773-5700 
Facsimile: (415) 773-5759 
Email: walderman@orrick.com 

Attorneys for Plaintiff 
GORDON BRENT PIERCE 

UNITED STATES DISTRICT COURT 

NORTHERN DISTRICT OF CALIFORNIA 

SAN FRANCISCO DIVISION 

18 I GORDON BRENT PIERCE, Case No. 

19 I Plaintiff, 

20 I v. 

21 I SECURITIES AND EXCHANGE 
COMMISSION, 

Defendant. 

I. 

COMPLAINT FOR DECLARATORY 
AND INJUNCTIVE RELIEF 

INTRODUCTION 

22 

23 

24 

25 

26 1. Plaintiff Gordon Brent Pierce ("Pierce") brings this Complaint for Declaratory and 

271 Injunctive Relief against the Defendant Securities and Exchange Commission ("Commission") to 

28 preliminarily and permanently enjoin the Commission from prosecuting or otherwise continuing 
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the pending administrative proceedings against Pierce captioned In the Matter of Gordon Brent 

2 I Pierce, Newport Capital Corp., and Jenirob Company Ltd., Admin. Proc. File No. 3-13927 (the 

3 I "Second Action), or any other agency action involving claims and conduct previously litigated, 

4 R finally decided and not appealed from in the Commission's prior administrative proceedings 

5 I captioned In the Matter of Lexington Resources, Inc. Grant Atkins, and Gordon Brent Pierce, 

6 U Admin. Proc. File No. 3-13109 (the "First Action"). 

7 2. The Commission lacks jurisdiction and authority to prosecute the Second Action, 

8 I which is barred by res judicata, collateral estoppel, issue preclusion, equitable estoppel and 

9 I fundamental principles of due process. In the First Action, the Commission's Division of 

10 I Enforcement ("Division") claimed that Pierce realized approximately $7.5 million in profits from 

11 ~ the improper sale of unregistered stock by two offshore companies which the Division alleged 

12 I Pierce controlled. The ALJ admitted the Division's evidence and considered its disgorgement 

13 I claim, but refused to grant the Division the relief it sought. In response to the ALJ's decision, the 

14 I Division did not move to amend the order instituting proceedings in the First Action or appeal the 

15 I ALJ' s decision denying its disgorgement claim and, although it had authority to do so on its own 

16 I initiative, the Commission similarly refused to review, reverse or modify the ALJ's decision. 

17 I Instead, the Commission adopted the ALJ's decision as its own final judgment in the First Action. 

18 3. Months later, the Division ignored the preclusive effect of that prior judgment and 

19 I its own acquiescence therein, when it filed the Second Action against Pierce. The Second Action 

20 I alleges the very same $7.5 million disgorgement claim the Division asserted, the AU rejected 

21 U and the Commission refused to reconsider in the First Action--all of which Pierce relied upon 

22 II when he elected not to appeal the First Action in the interests of finality. The Commission does 

23 A not get a second bite at the apple. Pierce brings this action to immediately forestall further 

24 H unlawful, costly and vexatious litigation by the Commission. 

25 

26 4. 

II. JURISDICfiON AND VENUE 

This action arises under the Securities Act of 1933, 15 U.S.C. § 77 et seq., and the 

27 II Securities Exchange Act of 1934, 15 U.S.C. § 78 et seq., the Administrative Procedure Act, 5 

28 I U.S.C. §§ 702- 706, and the Due Process Clause of the United States Constitution. 

OHS West260949148.1 -2- COMPLA!NT FOR DECLARATORY AND INJUNCTIVE 
RELIEF 

A249 



1 5. This Court has subject matter jurisdiction pursuant to 28 U.S.C. § 1331 (federal 

2 I question jurisdiction) and 5 U.S.C. § 702 (the Administrative Procedure Act). The Court has 

3 I authority to grant the declaratory and injunctive relief sought herein pursuant to 28 U.S.C. §§ 

4 I 2201 and 2202 (the Declaratory Judgment Act) and 28 U.S.C. § 1651 (the All Writs Act). 

5 6. Pierce is not required to exhaust administrative remedies with the Commission in 

6 I the Second Action as a prerequisite to judicial declaratory and injunctive relief in this action 

7 I because: 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

(a) Pierce will suffer irreparable injury from the Commission's continued 

prosecution of the Second Action and its threat therein to bring still more such actions; 

(b) the Commission lacks authority and jurisdiction to prosecute the Second 

Action because ( 1) that action is absolutely barred by the doctrines of res judicata and/or 

equitable estoppel, and (2) continued prosecution of that unlawful and unauthorized action 

and the threat to bring still more of such actions would constitute harassing and vexatious 

duplicative litigation, which would constitute an abuse of process and would be in 

violation of Pierce's due process rights; 

(c) no agency expertise or fact-fmding is necessary to the determination of the 

purely legal, constitutional or judicial discretionary issues raised herein, none of which 

pertains to the merits of the substantive allegations raised in the Second Action; and 

(d) resort to administrative processes would be futile inasmuch as the 

20 ft Commission has already considered and rejected Pierce's demand that the Commission 

21 ~ observe the finality of the First Action and refrain from initiating a Second Action. 

22 7. Venue is proper in this Court pursuant to 28 U.S.C. § 139l(e). Further, the 

23 I Commission has conceded proper venue in this Court by filing an action against Pierce to enforce 

24 I the First Action, Case No. 3:10-mc-80129, in this Court, which action remains pending, as 

25 I described further below. 

III. PARTIES 26 

27 8. Plaintiff Gordon Brent Pierce is a Canadian citizen residing in Vancouver, British 

28 U Columbia and the Cayman Islands. 
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9. Defendant the Securities and Exchange Commission is the federal administrative 

2 I agency of the United States with authority to enforce the Securities Act of 1933 and the Securities 

3 I Exchange Act of 1934. 

4 

5 I A. 

IV. GENERAL ALLEGATIONS 

The First Action 

6 10. Beginning sometime in 2005, the Commission initiated an investigation of Pierce 

71 in connection with alleged violation of securities registration and reporting requirements in 

8 connection with the trading of Lexington Resources, Inc.'s ("Lexington") common stock. 

9 I Following its investigation, on July 3, 2007, the Commission infonned Pierce that it intended to 

1 0 I bring an administrative action against Pierce. At the Commission's invitation, Pierce filed a 

11 I Wells Committee Submission, 17 C.F.R. § 202.5(c), in response to the Commission's threatened 

12 I action, to no avail. 

13 11. On July 31,2008, the Commission's Division of Enforcement brought the First 

14 I Action by filing an Order Instituting Cease-and-Desist Proceedings (the "First OIP") against 

15 I Pierce and others in a proceeding captioned In the Matter of Lexington Resources, Inc. Grant 

16 I Atkins, and Gordon Brent Pierce, Admin. Proc. File No. 3-13109. The Division claimed that 

17 J Pierce violated the registration provisions of the Securities Act, Sections Si. and 5(c), 15 

18 I U.S.C.§ 77e(a) & (c), and the reporting provisions of the Exchange Act, Sections 13(d) and 16(a), 

19 B 15 U.S.C. §§ 78m(d) & 78p(a). 1 

20 12. The First OIP alleged, among other things, that Pierce and "his associates" 

21 I violated the registration provisions by reselling shares they received from Lexington without a 

22 I valid registration statement or exemption from registration in 2004. The First OIP further alleged 

23 6 that Pierce violated the reporting provisions by late-filing a Schedule 13D concerning his 

24 U ownership or control of Lexington stock during the period November 2003 to May 2004, and 

25 U failing to file Forms 3, 4 or 5 in connection with Pierce's alleged ownership or control of more 

26 I than ten percent of Lexington stock during that period. 

27 

28 orders. 

1 The other Respondents, Lexington and Grant Atkins, separately settled with the Commission in consent 
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1 13. The First OIP was broad and, as it turned out, malleable. It provided, "[T]he 

2 I Commission deems it necessary and appropriate that cease-and-desist proceedings be instituted to 

3 I determine ... [ w]hether Respondent Pierce should be ordered to pay disgorgement pursuant to 

4 Section 8A(e) of the Securities Act" for registration violations resulting from Lexington stock 

5 I sales by "Pierce and his associates," "sold ... through his offihore company" and "generating 

6 I sales proceeds over $13 million ... " !d.~~ 14-16 (emphasis added). The First OIP alleged that 

7 I proceeds from such sales exceeded $13 million. I d., ,15. 

8 14. When Pierce insisted that the Commission identify the "associates" and "his 

9 I offshore company," the Division took the position, permitted by the ALl, that transaction 

10 I documents with which Pierce was familiar identified the "associates" and Pierce's "offshore 

11 I company." Documents used in the First Action made it obvious that the "offshore company" was 

12 I Newport Capital Corp. ("Newport"), and that Jenirob Company ("Jenirob") was another one of 

13 I the "associates" whose Lexington stock sales collectively generated $13 million. As a result of 

14 I this informal amendment process, without ever formally moving to amend the First OIP, the 

15 I Division and AU, and thus the Commission itself, specifically claimed that, to the extent 

16 I Newport and Jenirob were involved in the resale of Lexington stock by Pierce, the OIP included 

17 I both for purposes of "determin[ing]" whether Mr. Pierce committed registration violations, and 

18 I "[w]hether Respondent Pierce should be ordered to pay disgorgement." 

19 15. Pierce answered the First OIP and denied liability. His motion for a more definite 

20 I statement accompanied the answer and was resolved as described above. Several months of 

21 I discovery and other preliminary proceedings followed. On December S, 2008, the Division filed 

22 I a motion for Summary Disposition in which it clarified that it sought $2,077,969 in disgorgement, 

23 I plus interest, from Pierce, which represented the amount Pierce individually realized on the sale 

24 I of Lexington stock during 2004. 

25 16. A three-day hearing was held before Administrative Law Judge Foelak in the First 

26 I Action in February 2009. The hearing was closed on February 4, 2009, and the record of 

27 I evidence was closed on March 6, 2009. 

28 I B. The Commission's Claim for Additional Disgorgement 
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17. On March 18, 2009, the Division moved for the admission of new evidence that 

2 I had become available after the record of evidence had closed (hereinafter, the "New Evidence"). 

3 I The Commission had induced a foreign regulator to produce the New Evidence in March 2009 by 

4 representing in February 2008, apparently without any correction, that the Commission was 

5 8 investigating antifraud claims by Pierce. But no antifraud claims were included in the OIP. 

6 18. The Division claimed that the New Evidence showed that-in addition to the 

7 I $2,077,969 Pierce allegedly made from the sale of Lexington shares on his personal account­

S I Pierce had "made millions of dollars in additional unlawful profits by selling Lexington shares" 

91 through two offshore company "associates" he purportedly controlled, specifically Newport and 

10 Jenirob. The Division alleged that "the new evidence shows that disgorgement far in excess of 

11 I $2.1 million is warranted against Pierce in these proceedings." The Division perceived no need to 

12 I seek expansion of the First OIP in light of the position it had previously taken in response to 

13 I Pierce's request for a more definite statement; that is, the First OIP covered the issue of 

14 I "[w]hether Pierce should be ordered to pay disgorgement" regarding sales of Lexington shares by 

15 I Pierce involving "his associates" and "offshore company." As such, the Division did not move 

1 6 U the AU or the Commission to expand the First OIP in any respect, as it was plainly permitted to 

17 I do. See 17 C.F .R. § 20 1.200( d)(2). 

18 19. Less than a week later, the Division filed its post-hearing brief. The Division 

19 U repeatedly cited to the New Evidence in support of its claim that Pierce reaped alleged profits 

20 I from the sale of unregistered Lexington stock by Newport and Jenirob. Specifically, in addition 

21 I to the $2,077,969 million Pierce allegedly made from the sale of Lexington stock on his personal 

22 I account, the Division argued that the New Evidence showed that Pierce should be ordered to pay 

23 I disgorgement of an additional $7,523,378, which reflected alleged net proceeds from the sale of 

24 II Lexington shares by Newport and Jenirob in 2004. 

25 20. The Division's Proposed Findings ofFact and Conclusions of Law, filed in 

26 I conjunction with the Division's post-hearing brief, similarly contained a myriad of proposed 

271 findings pertaining to the New Evidence, including: 

28 ... As revealed in the new records produced by the Division on 

OHS Wcst:260949148.1 ~6- COMPLAINT FOR DECLARATORY AND INJUNCTIVE 
RELIEF 

A253 



2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

2.5 

26 

27 

28 

March 10, 2009, Pierce also controlled accounts at Hypo Bank in 
the names ofNewport and another offshore company, Jenirob ... [.] 

* * * 
... Based upon docwnents that it received from Liechtenstein 
authorities ... , the Division has detennined that by June 2004, 
Pierce had moved to the Newport and Jenirob accounts a total of 
1,634,400 Lexington shares that had been issued purportedly 
pursuant to Fonn S-8 registration statements .... Pierce sold these 
shares in the open market through Newport and Jenirob accounts at 
the Hypo Bank between February and December 2004. 

(Proposed Findings of Fact 32 & 55). The Division likewise proposed a conclusion of law that, 

because the Newport and Jenirob "sales were in violation of SectionS's registration requirements, 

Pierce should disgorge total net proceeds of$9,601,347," of which $7,523,378 was derived from 

Newport and Jenirob sales. 

2l. Pierce opposed the Division's motion to admit the New Evidence. Among other 

things, Pierce pointed out that the Commission's own Rule of Practice 452, 17 C.F.R. § 201.452, 

allowed the Division to move the Commission to admit additional evidence, but no rule allowed 

the Division to seek the introduction of new evidence directly to the AU following the close of 

evidence. Pierce also argued that the New Evidence did not support the Division's theories of 

liability and disgorgement in any event. 

22. On April?, 2009, ALJ Foelak issued an order granting the Division's motion to 

admit the New Evidence. ALJ Foelak ruled: "Under the circumstances the record of evidence 

will be reopened to admit [the New Evidence] for use on the issue of liability, but not for the 

purpose of disgorgement based on sales of stock by Newport and Jenirob. These entities are not 

mentioned in the OIP, and such disgorgement would be outside the scope of the OIP." 

23. Having admitted the New Evidence as material to the issue of liability, ALJ 

Foelak's ruling that she could not consider it for purposes of detennining disgorgement was 

plainly inconsistent with the Division's and the ALJ's prior position that the First OIP included 

allegations related to Newport and Jenirob as the "offshore compan[ies]" and "associates" who 

had received portions ofthe $13 million in stock sale proceeds. As noted above, the First OIP 

specifically alleged that Pierce had "transferred or sold [Lexington stock] through his offshore 
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1 ~ company," and asked, "[w]hether Respondent Pierce should be ordered to pay disgorgement 

2 ~ pursuant to Section 8A(e) of the Securities Act" because of registration violations involving 

3 U Pierce's resale or distribution through his "offshore company" and profits on "sales proceeds of 

4 H over $13 million" by "Pierce and his associates." 

5 24. In response to the ALJ' s ruling, the Division could have requested either the ALJ 

6 I or the commission to expressly add Newport and Jenirob as parties in the caption and include 

7 I them in the determination of whether they- in addition to Mr. Pierce- should be ordered to pay 

8 I disgorgement; and then served them with process for a hearing. The Division did not move to 

9 1 amend, nor did it otherwise appeal or make any submission to the Commission to address the 

10 I ALJ's determination that Pierce could not be ordered to pay disgorgement as it related to his 

11 I alleged control of Newport and Jenirob accounts. See 17 C.F.R. § 201.200(d). The Division's 

12 I acquiescence signaled to Pierce that the Division, like the ALJ, had determined that, to the extent 

13 I remedial relief were granted, the approximately $2.1 million figure previously identified would 

14 I be adequate. Indeed, as discussed below, the Division never took any steps to appeal or otherwise 

15 I reverse any of ALJ Foelak' s rulings. 

16 I c. 
17 

The Initial Decision 

25. On June 5, 2009, AU Foelak issued an Initial Decision in the First Action, 

18 U Release No. 379 (the "Initial Decision"). The Initial Decision was replete with cites to the New 

19 I Evidence and accepted the Division's claim that Pierce controlled Newport and Jenirob, and, 

20 H among other things, that Pierce violated the reporting requirements of Sections 13(d){l) and 16(a) 

21 II of the Exchange Act by virtue of the Lexington stock he purportedly controlled and sold through 

22 ~ Newport. The Initial Decision ordered Pierce to disgorge $2,043,362.33, which ALJ Foelak 

23 D concluded was the amount of profit Pierce allegedly made from the sale of Lexington stock from 

24 I his personal account. 

25 26. With respect to the New Evidence, the Initial Decision incorporated ALJ Foelak's 

26 I prior ruling, noting further that, "based on newly cliscovered evidence ... , the Division argued that 

27 H over seven million dollars in additional ill-gotten gains should be disgorged, representing profits 

28 U from the sale of unregistered stock by Jenirob and Newport. However, as the undersigned ruled 
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previously, these entities are not mentioned in the OIP, and such disgorgement would be outside 

21 the scope of the OIP. The Commission has not delegated its authority to administrative law 

3 judges to expand the scope of matters set down for hearing beyond the framework of the original 

4 OIP." The Initial Decision also specifically noted that "[a]Il arguments and proposed findings 

5 and conclusions that are inconsistent with this Initial Decision were considered and rejected." Of 

6 course, Newport and Jenirob were "mentioned in the OIP," in light of Pierce's motion for a more 

7 definite statement and the ensuing statements by the Division in hearings and pleadings. The 

81 Division did not seek reconsideration or immediate discretionary review of ALJ Foelak's Initial 

9 Decision on behalf of the Commission, in which she "determined" that the cease and desist orders 

10 I she entered and the amount "Respondent Pierce should be ordered to pay disgorgement" were 

11 adequate to serve the remedial interests ofthe public. 

The Divisiop Does Not Appeal 12 I D. 

13 27. Pursuant to the Commission's Rules of Practice, both parties had 21 days to seek 

14 U review of the Initial Decision with the Commission. See 17 C.F.R. §§ 201.360(b) and 41 O(a). 

15 U The Division did not file a petition for review. In so doing. the Division chose not to appeal, and 

16 I in fact accepted, ALJ Foelak's decision-manifested in both her order admitting the New 

17 II Evidence and the Initial Decision itself-to deny the Division's claim (as well as its proposed 

18 I findings and conclusions) that "Pierce should be ordered to pay disgorgement" of profits made 

19 I from the sale of Lexington stock by Newport and Jenirob. Indeed, the Division manifested its 

20 I agreement that the remedial relief ordered by the Initial Decision was complete and adequate to 

21 I redress all the conduct and litigated in the First Action; that is, that "Pierce should be ordered to 

22 I pay disgorgement" of approximately $2.1 million rather than $9.6 million. 

23 28. Although Pierce believed that the Initial Decision was erroneous, including the 

24 I ruling that registration violations had occurred, Pierce did not file a petition for review with the 

25 ~ Commission. In electing not to file a petition for review, thereby foregoing his right to challenge 

26 ~ the Initial Decision with the Commission, Pierce specifically relied on the decision by the 

27 I Division not to (a) seek review of ALJ Foelak's disgorgement ruling by the Commission or (b) 

28 I request the Commission to amend the OIP as necessary to include a claim for an order that Pierce 
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pay disgorgement of the aUeged Newport and Jenirob profits. Pierce had incurred substantial 

2 I expense during the Commission's investigation and proceedings, and desired finality with respect 

3 I to the Division's approximately $9.5 million disgorgement claim against him. 

4 29. There was good reason for the Division not to vindicate its position through an 

5 J appeal of the Initial Decision. Although the Division had taken the position, contrary the ALJ 

6 I Foelak's ruling. that the First OIP did not require amendment- because Newport and Jenirob 

71 were "offshore companies" and "associates" of Pierce within the meaning of the First OIP and, 

8 thus, sufficient "mentioned in the OIP"- the Division also understood that, if it were to appeal 

9 I the AU's Initial Decision in this respect, a cross-appeal by Pierce could ultimately lead to 

l 0 I reversal of the ALJ 's underlying liability findings, and a ruling by the Commission that no 

11 I disgorgement of any amount was warranted. 

12 30. Indeed, had the Division appealed or sought any other relief from the Commission, 

13 I Pierce would have filed a petition for review and/or cross-review and vigorously contested 

14 II liability under the Initial Decision as welt as any effort to increase the order to pay disgorgement 

15 I beyond the $2.1 million ALJ Foelak ordered. See l7 C.F.R. § 410(b) ("[i]n the event a petition 

16 H for review is filed, any other party to the proceeding may file a cross-petition for review within ... 

17 ~ ten days from the date that the petition for review was filed"). Because he did not file a petition 

18 U for review in reliance on the Division's actions and acquiescence in the total disgorgement 

19 U amount, Pierce also surrendered his right to seek judicial review of the Initial Decision. See 17 

20 D C. F. R. § 41 O(e) ("a petition to the Commission for review of an initial decision is a prerequisite to 

21 II the seeking of judicial review of a final order entered pursuant to such decision"). 

22 31. Even though neither party filed a petition for review, the Commission still had 

23 U plenary authority "on its own initiative" to review ALJ Foelak's Initial Decision, and to reverse, 

24 I modify, set aside or remand any or all of the Initial Decision, including AU Foelak's decision to 

25 U consider the New Evidence for purposes of Pierce's alleged liability, but denying the Division's 

26 I claim that Pierce should be ordered to disgorge an additional $7.5 million in connection with the 

27 I sale of Lexington stock by Newport and Jenirob. See 17 C.F.R. § 201.41l(a) & (c). As noted 

28 I above, the Commission also retained the authority "[u]pon its own motion," to accept and 
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consider the New Evidence for any purpose, or order further proceedings with the ALJ thereon. 

2 I See 17 C.P.R.§ 201.452. 

3 32. The Commission, however, decided not to review or modify ALJ Foelak's Initial 

4 I Decision or order further proceedings in the First Action. Rather, on July 8, 2009, the 

5 I Commission issued a Notice informing the parties that "the Commission has not chosen to review 

6 the decision as to [Pierce] on its own initiative" and, thus, pursuant to 17 C.F.R. § 20 1.360(d), the 

7 i Initial Decision "has become the final decision of the Commission with respect to Gordon Brent 

8 I Pierce. The orders contained in that decision are hereby declared effective." And with that, the 

9 I Initial Decision became the Commission's "Final Decision." In short, that "Final Decision" 

1 0 I decided the question posed in the First OIP and litigated in the First Action: "Whether 

ll I Respondent Pierce should be ordered to pay disgorgement pursuant to Section 8A(e) of the 

12 I Securities Act" for registration violations by Pierce "and his associates." 

13 

14 

E. The Second Action 

33. Over the next several months, Pierce and Commission staff negotiated terms upon 

15 U which Pierce could satisfy the $2,043,362.33 disgorgement remedy, plus prejudgment interest, 

16 II imposed on Pierce by the Commission's Final Decision in the First Action. In doing so, Pierce 

17 U relied on the Division's manifest agreement that disgorgement had been "determined" with 

18 I finality when Pierce exchanged compromise and settlement offers with the Division in an effort 

19 a to resolve his disgorgement obligations. 

20 34. Only after Pierce had increased his offer to an amount the Division had 

21 II represented would be acceptable, did the Commission staff inform Pierce that the Commission 

22 I intended to initiate a new administrative action against him in an effort to re-litigate its 

23 I determination that Pierce be ordered to pay disgorgement for registration violations resulting 

24 I from his resale and distribution of Lexington shares. The Commission intended to revive the 

25 H question whether Pierce should be ordered to pay disgorgement of the alleged $7.5 million in net 

26 H proceeds received by Newport and Jenirob from the sale of Lexington stock in 2004. Facing the 

27 n prospect of another burdensome and costly administrative action sparking a new round of bad 

28 B publicity on a claim that had been considered and finally decided as unnecessary to the remedial 
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relief ordered against him in the First Action, and believing that Commission staff had been 

2 I dealing with him in bad faith, Pierce immediately broke ofT further negotiations for payment 

3 I under the Final Decision. 

4 35. In an effort to forestall the Commission's threatened action, in February 2010, 

5 I Pierce delivered a Wells Committee Submission to the Commission arguing, among other things, 

6 I that the Commission was barred by res judicata and estopped from re-Htigating claims previously 

7 U litigated and decided in the First Action. Pierce specifically reminded the Commission that the 

8 I Division did not appeal its rejected $7.5 million disgorgement claim to the Commission, nor did 

9 I the Commission itself choose to review, modify or overrule the Initial Decision's disgorgement 

10 I remedy, although it had the authority and discretion to do so. The Commission either rejected or 

11 I ignored Pierce's Wells Submission arguments. 

12 36. On June 8, 2010, the Commission brought the Second Action against Pierce by 

13 ~ issuing an Order Instituting Cease-and-Desist Proceedings (the "Second OIP") against Pierce in a 

14 U proceeding captioned In the Matter of Gordon Brent Pierce, Newport Capital Corp., and Jenirob 

15 I Company Ltd, Admin. Proc. File No. 3-13927. As in the First Action, the Division claims that 

16 I Pierce violated the registration provisions of the Securities Act, Sections Si. and S(c), 15 

17 R U.S.C.§ 77(e)(a) & (c) in connection with the sale of unregistered Lexington stock in 2004. The 

18 II Commission again chose to prosecute claims in its own internal forum, when it could have 

1 9 ~ brought them in a federal district court, because it understood that a court would recognize 

20 D immediately that the Commission's statutory authority and jurisdictional basis under Section 8A 

21 I of the Securities Act for the Second OIP no longer existed as to Pierce. 

22 

23 

24 

25 

26 

27 

28 

37. The allegations contained in the Second OIP are based exclusively on the same 

transactions, the same time period, and the same New Evidence that the Division litigated and the 

Commission considered in the First Action. Indeed, the Second OIP is replete with language 

culled nearly verbatim from the Proposed Findings of Fact and Conclusions of Law which the 

Division proffered, but ALJ Foelak refused to adopt, in the First Action, including: 

... In March 2009, the Division received additional documents 
relating to the Liechtenstein bank's sales of Lexington stock. These 
documents showed that, in addition to Pierce's sales through his 
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personal account, Pierce deposited 1.6 million Lexington shares in 
accounts at the Liechtenstein bank in the names of Newport and 
Jenirob. Pierce was the beneficial owner of the Newport and 
Jenirob accounts. Pierce sold the 1.6 million shares through the 
Newport and Jenirob accounts between February and December 
2004 for net proceeds of$7.7 million. 

(Second OIP,, 25}. 

38. Just as important, in the Second Action, the Division seeks the more than $7.5 

million disgorgement award (now $7.7 million) that ALJ Foela.k rejected in the Initial Decision, 

which the Division and later the Commission chose not to challenge or disturb in the First Action. 

The Division admits all of this on the face ofthe Second OIP: 

... On July 31, 2008, the Commission instituted cease-and-desist 
proceedings against Pierce ... [.] In that action, the Division sought 
disgorgement from Pierce of the $2 million in net proceeds from the 
sale of 300,000 Lexington shares in his personal account ... in 
2004 .... 

... Before issuance of the Initial Decision in the prior action, the 
Division moved to admit the new evidence ... and also sought the 
additional S 7. 7 million in disgorgement. The new evidence was 
admitted in the prior action, but the Administrative Law Judge ruled 
that disgorgement ofthe $7.7 million in Pierce's sales in the 
Newport and Jenirob accounts was outside the scope of the [OIP] in 
the prior action because Newport and Jenirob were not named in the 
OIP. 

... The Initial Decision in the prior action, issued June 5, 2009, 
found that Pierce committed the alleged violations of the Securities 
Act and Exchange Act and ordered Pierce to disgorge 
$2,043,362.33 in proceeds from his sale of the 300,000 Lexington 
shares in his personal account. Neither party appealed the Initial 
Decision and It became the final decision of the Commission on 
July 8, 2009. 

(Second OIP, ,~ 27,29 & 30, emphasis added). In short, it is clear that the Commission hopes to 

directly or indirectly benefit from the preclusive effect of the Final Decision to establish Pierce's 

liability in the Second Action, while, at the same time, escaping the preclusive effect of the Final 

Decision on the Commission's ability tore-litigate the amount to be disgorged from Pierce, which 

the Division elected not to challenge and the Commission elected not to revise. Indeed, the 

Second OIP admits its purpose is "to determine: ... Whether Respondents [Pierce, Newport and 

Jeniro b] should be ordered to pay disgorgement pursuant to Section SA( e) of the Securities Act," 
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which is precisely what was decided in the Final Decision, at least as to Pierce. 

2 39. Equally troublesome, in the Second OIP, the Commission again uses the term 

3 II "associates." Tirrough this pleading device, the Commission threatens to repeat another round of 

4 I repetitive litigation if it doesn't achieve all it wants in the Second Action. This threat of future 

5 administrative actions is never ending if, as the Commission apparently hopes, reference to 

6 unnamed "associates" in the body of the OIP allows it to escape ordinary principles of res 

7 judicata. 

The Collection Action 8 D F. 

9 40. The Commission's desire to have it both ways is further reflected by its efforts to 

10 H enforce the Final Decision in the First Action. On June 8, 2010, the same day it filed the Second 

11 H Action, the Commission filed an action in the United States District Court for the Northern 

12 D District of California at San Francisco, Case No. 3:10-mc-80129, to enforce the disgorgement 

13 D remedy imposed by the Final Decision (the "Collection Action"). In the Collection Action, the 

14 I Commission expressly recognizes that the Final Decision represents a final judgment of the 

15 U claims litigated in the First Action. The Commission seeks an equitable remedy, entry of a court 

16 8 order enforcing its Final Decision, while inequitably abusing its power to act in a quasi -judicial 

17 H capacity by prosecuting the Second Action and threatening more such actions. 

18 

19 

20 41. 

V. FIRST CAUSE OF ACTION 

(Declaratory/Injunctive Relief- Res Judicata) 

Pierce adopts and incorporates by reference the allegations contained in 

21 I paragraphs 1 through 40 above as if fully set out herein. 

22 42. An actual controversy of a justifiable nature presently exists between Pierce and 

23 I the Commission as to whether the Commission acted illegally, without authority and in violation 

24 I of the provisions of the Securities Act of 1933, the Securities Exchange Act of 1934 and the 

25 I Administrative Procedure Act when it filed a Second Action against Pierce in an effort to re-

26 I litigate the precise claims previously litigated and finally decided in the First Action, and thus 

27 I absolutely barred by the doctrine of res judicata, including collateral estoppel, issue preclusion 

28 I and claim preclusion. 
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43. The issuance of declaratory and/or injunctive relief on res judicata grounds by this 

2 I Court will terminate the existing controversy between the parties because such relief will require 

31 the Commission to cease prosecution ofthe Second Action, and preclude any other or future 

4 agency action involving claims and conduct previously litigated, finally decided and not appealed 

5 I from in the First Action. 

6 

7 

8 44. 

VI. SECOND CAUSE OF ACTION 

(Declaratory/Injunctive Relief- Equitable Estoppel) 

Pierce adopts and incorporates by reference the allegations contained in 

9 ~ paragraphs 1 through 40 above as if fully set out herein. 

10 45. An actual controversy of a justifiable nature presently exists between Pierce and 

ll I the Commission as to whether the Commission should be equitably estopped from prosecuting 

12 I the Second Action against Pierce where: 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

(a) the Division knew when it did not appeal the Initial Decision to the 

Commission, and the Commission knew when it did not review the Initial Decision, that 

the Commission intended to subsequently initiate the Second Action; 

(b) the Commission intended Pierce to rely on its purported acquiescence in the 

finality of the Initial Decision and Final Decision in the First Action, including the order 

to pay disgorgement pursuant to Section SA( e) of the Securities Act; 

(c) Pierce did not know until long after the period for appeal of the Initial 

Decision and/or Final Decision lapsed that the Commission intended to subsequently 

initiate the Second Action; 

(d) Pierce detrimentally relied on the Commission's conduct by waiving his 

right to appeal the Initial Decision and/or Final Decision in the First Action; 

(e) the Commission's conduct in this regard was affirmative, and not mere 

negligence; and 

(f) unless estopped from proceeding on the Second Action, the Commission's 

conduct will cause a serious injustice to Pierce and will unduly harm the public interest. 

46. The issuance of declaratory and/or injunctive relief by this Court on the equitable 
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estoppel issue will terminate the existing controversy between the parties because such relief will 

21 require the Commission to cease prosecution of the Second Action and prevent future 

3 prosecutions by the Commission on the same adjudicated facts and claims. 

4 

5 

6 47. 

VII. THIRD CAUSE OF ACTION 

(Declaratory/Injunctive Relief- Violation of Due Process) 

Pierce adopts and incorporates by reference the allegations contained in 

7 U paragraphs 1 through 40 above as if fully set out herein. 

8 48. An actual controversy of a justifiable nature presently exists between Pierce and 

9 ft the Commission as to whether the Commission violated and continues to violate Pierce's right to 

10 I due process guaranteed by the United States Constitution by subjecting Pierce to unlawful, 

11 H harassing and costly duplicative litigation of the Second Action. Moreover, the Commission's 

12 R use of the term "associates" again in the Second OIP demonstrates its intent to threaten and/or 

13 B commence future further unlawful, harassing and costly duplicative litigation. 

14 49. The issuance of declaratory and/or injunctive relief by this Court on the due 

15 H process issue will terminate the existing controversy between the parties because such relief will 

16 II require the Commission to cease prosecution of the Second Action and refrain from commencing 

17 U more such actions. This relief will not only mitigate the Commission's violation of Pierce's right 

18 U to due process, but it will protect the public's interest in deterring any other or future agency 

19 H action involving unlawful, harassing and costly duplicative litigation previously litigated, fmally 

20 U decided and not appealed from in the First Action in accordance with regulatory requirements. 

21 

22 
23 

24 

25 

26 

27 

28 

* "' * 

WHEREFORE, Pierce respectfully requests the following relief: 

A. That the Court declares that the Commission acted illegally and without statutory 

authority, and violated Pierce's constitutional rights, by filing and prosecuting the administrative 

cease-and-desist proceedings captioned In the Matter of Gordon Brent Pierce, Newport Capital 

Corp., and Jenirob Company Ltd, Admin. Proc. File No. 3-13927, as further described herein; 
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B. That the Court issue a preliminary and permanent injunction enjoining the 

Commission from continuing the administrative cease-and-desist proceedings against Pierce 

captioned In the Matter of Gordon Brent Pierce, Newport Capital Corp., and Jenirob Company 

Ltd, Admin. Proc. File No. 3-13927, or any other or future agency action involving claims and 

conduct previously litigated, finally decided and not appealed from in the Commission's prior 

administrative proceedings against Pierce captioned In the Matter of Lexington Resources, Inc. 

Grant Atkins, and Gordon Brent Pierce, Admin. Proc. File No. 3-131 09; 
C. That the Commission temporarily be barred from continuing to apply for, procure 

or use for the purpose of disgorging assets, the order proposed in this Court in the Collection 

Action, Misc. No. CV-10-80129-MISC, and that such action, an application for a court order 

enforcing the Commission's Final Decision of July 8, 2009 in Administrative Proceeding File No. 

3-13109, be stayed until the relief sought by Pierce herein is finally adjudicated. 

D. An award of reasonable attorneys fees and costs as may be permitted by law; and; 

E. For such other and further relief as the Court deems just and proper. 

Dated: July 9, 2010 
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1 TO SKIP THE EXHAUSTION OF ADMINISTRATIVE REMEDIES, IT 

2 IS REQUIRED THERE BE IRREPARABLE INJURY. THE SUPREME COURT IN 

3 SO CAL AND SEVERAL OTHER COURTS HAVE SAID THAT: 

4 "LITIGATION EXPENSES, HOWEVER SUBSTANTIAL AND 

5 IRRECOUPABLE, DO NOT CONSTITUTE IRREPARABLE INJURY." 

6 AND WHILE WE'RE ON THE SECOND PRONG FOR A CLAIM OF 

7 TRO PRELIMINARY INJUNCTION, FOR THE SAME REASONS THEY CAN'T 

8 DEMONSTRATE IRREPARABLE INJURY FOR PURPOSES OF THEIR MOTION. 

9 THEY ALSO HAVE TO SHOW THAT THE COMMISSION DID NOT 

10 HAVE AUTHORITY TO ADJUDICATE. UNDER THE CASE LAW WHAT THAT MEANS 

11 IS AUTHORITY, AUTHORITY TO HOLD THE HEARING, NOT THAT THERE'S 

12 SOME AFFIRMATIVE DEFENSE THAT MAY END UP DEFEATING THE CASE. 

13 FOR INSTANCE, IF THE SEC HAD BROUGHT AN ACTION TO 

14 ENFORCE A PURELY CRIMINAL STATUTE WHICH ONLY JUSTICE CAN 

15 ENFORCE, IN THAT CASE IT MIGHT BE BEYOND OUR AUTHORITY TO 

16 ADJUDICATE. 

17 IF SOMEONE HAS A DEFENSE, AN AFFIRMATIVE DEFENSE SUCH 

18 AS RES JUDICATA OR EQUITABLE ESTOPPEL DOES NOT APPLY. 

19 NOR CAN PIERCE CLAIM UNDER THE LAW THAT IT WOULD BE 

20 FUTILE TO GO THROUGH THE ADMINISTRATIVE PROCESS. THE COMMISSION 

21 RULES SPECIFICALLY PERMIT THE DEFENSE OF RES JUDICATA ALONG WITH 

22 STATUTE OF LIMITATIONS AND OTHER EQUITABLE DEFENSES TO BE RAISED 

23 IN A PROCEEDING. 

24 THE CITE FOR THAT, WHICH I APOLOGIZE IS NOT OUR 

25 IIBRIEF, IS 17 CFR 201.220 (C). 

KATHERINE WYATT, OFFICIAL REPORTER, CSR, RMR {925) 212-5224 
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1 SO THEY HAD THAT OPPORTUNITY. IN FACT, THEY HAVE 

2 FILED AN ANSWER IN WHICH THEY HAVE RAISED RES JUDICATA AND 

3 EQUITABLE ESTOPPEL AS DEFENSES. 

4 THEY ARE ENTITLED TO BRING THOSE CLAIMS BEFORE AN 

5 ALJ. THEY CAN DO IT BY A MOTION BY SUMMARY DISPOSITION, AND 

6 THEY CAN RAISE THAT ISSUE. AND THEN, IF THEY DON'T LIKE THE 

7 RESULT THERE, THEY CAN APPEAL. THEY CAN TRY AN INTERLOCUTORY 

8 APPEAL TO THE FULL COMMISSION. 

9 OR IF THEY LOSE ON THAT GROUND, AND THERE IS AN 

10 INTERLOCUTORY APPEAL GRANTED, AT THE CONCLUSION OF THE 

11 ADMINISTRATIVE PROCEEDING BEFORE THE ALJ THEY CAN MAKE THAT ONE 

12 OF THEIR CLAIMS. 

13 ASSUMING THAT THE COMMISSION PREVAILS ON ITS PRIMARY 

14 CLAIMS, THEY CAN RAISE THAT BEFORE THE COMMISSION. THEY CAN 

15 ALSO SEEK TO STAY THE EFFECT OF A COMMISSION ORDER ON THAT AND 

16 SEEK AN APPEAL TO THE COURT OF APPEALS. 

17 SO THE COMMISSION IS IN NO WAY TRYING TO KEEP THIS 

18 IIFROM THE FEDERAL COURTS. THEY WILL HAVE AMPLE OPPORTUNITY TO DO 

19 THAT, AND THERE'S NO REASON TO THINK THAT IT IS FUTILE TO AVAIL 

20 THEMSELVES OF THE COMMISSION'S PROCESSES WHICH GIVE THEM FULL 

21 RIGHTS, YOU KNOW, TO BRING WITNESSES TO MAKE THEIR ARGUMENTS 

22 WHENEVER AND WHEREVER. 

23 WITH REGARD TO THEIR CITING TO CONTINENTAL CAN, 

24 IICONTINENTAL CAN, EVEN THE SEVENTH CIRCUIT HAS RECOGNIZED IS NO 

25 IILONGER GOOD LAW IN LIGHT OF FTC VERSUS SOUTHERN CALIFORNIA. 

KATHERINE WYATT, OFFICIAL REPORTER, CSR, RMR (925) 212-5224 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE NORTHERN DISTRICT OF CALIFORNIA 

811 GORDON BRENT PIERCE, No. C 10-3026 SI 

9 Plaintiff, 
v. ORDER DENYING PLAINTIFF'S 

10 MOTION FOR A PRELIMINARY 
SECURITIES AND EXCHANGE INJUNCTION, DISMISSING 10-3026 SI 

11 COMMISSION, FOR LACK OF JURISDICTION; AND 
GRANTING APPLICATION FOR 

12 Defendant. ENFORCEMENT OF DISGORGEMENT 
I ORDER IN 10-80129 MISC 

13 

14 SECURITIES AND EXCHANGE No. C 10-80129 MISC 
COMMISSION, 

15 
Applicant, 

16 v. 

17 II GORDON BRENT PIERCE, 

1811 

19 

20 

21 

22 

23 

24 

25 

26 

27 

Respondent. 

On August 13, 2010, the Court held a hearing on Gordon Brent Pierce's motion for a temporary 

restraining order, preliminary injunction and a stay, and the SEC's application for an order enforcing 

an administrative disgorgement order. For the reasons set forth below, the Court DENIES Pierce's 

motion and GRANTS the SEC's application. 

BACKGROUND 

These related cases arise out of two separate administrative enforcement proceedings brought 

by the Securities and Exchange Commission (SEC) against Gordon Brent Pierce, a Canadian citizen. 
28 .. 
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The SEC initiated the first proceeding on July 31, 2008 by filing an Order Instituting Cease-and-Desist 

Proceedings ("First OIP") against Pierce, Lexington Resources, Inc., and Lexington's CEO Grant 

Atkins. The SEC claimed that Pierce violated the registration provisions of the Securities Act of 1933, 

Sections S(a) and S(c), 15 U.S.C. § 77e(a) & (c), and the reporting provisions of the Exchange Act of 

1934, Section l3(d) and l6(a), 15 U.S.C. §§ 78m(d) & 78p(a). Wells Dec!. Ex. A (C 10-3046). 

The First OIP charged, inter alia, that Pierce transferred or sold Lexington Resources stock 

"through his offshore company," OIP ~ 14, and that "Pierce and his associates" deposited shares in 

accounts at an offshore bank. !d.~ 15. Pierce moved for a more definite statement, and in response the 

SEC took the position that transaction documents with which Pierce was familiar identified the 

"associates" and the "offshore company"; those documents indicated that the "offshore company" was 

Newport Capital Corp. (Newport) , and that Jenirob Company, Ltd. (Jenirob) was one of the 

"associates." Pierce asserts that "as a result of this informal amendment process, without ever actually 

moving to amend the First OIP, the Commission itself specifically claimed that, to the extent Newport 

and Jenirob were involved in the resale of Lexington stock by Pierce, the OIP included both for purposes 

of' determining' whether Mr. Pierce committed registration violations, and 'whether Respondent Pierce 

should be ordered to pay disgorgement."' Motion at 4:12-16. 

Administrative Law Judge Foelak held a three day hearing in February 2009. After the close 

of evidence, the SEC moved for the admission of new evidence obtained from a foreign regulator which 

purportedly showed that in addition to Pierce's sales through his personal account, Pierce had illegally 

sold 1.6 million shares of Lexington stock for $7.7 million through two Liechtenstein accounts that 

Pierce controlled in the names of Newport and Jenirob. Pierce opposed the admission of the new 

evidence. In an order dated April 7, 2009, the ALJ held that the new evidence would be admitted for 

purposes of liability, but not for disgorgement: 

The Order Instituting Proceedings (OIP) authorizes disgorgement. At the 
October 10, 2008 prehearing conference, the undersigned advised that the disgorgement 
figure must be fixed so that Pierce could evaluate whether he wanted to present evidence 
concerning his ability to pay at the hearing, as required by the Securities and Exchange 
Commission rules; the Division stated that it was seeking $2.7 million in disgorgement. 
Tr. 8-9. The Division refined this figure in its December 5, 2008, Motion for Summary 
Disposition to $2,077,969 plus prejudgment interest, which it alleged are ill-gotten gains 
from Pierce's sale of allegedly unregistered stock. 
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Under consideration is the Division's Motion for the Admission of New 
Evidence, filed March 19, 2009, and responsive pleadings. The new evidence consists 
of information that the Division received from a foreign securities regulator, the 
Liechtenstein Finanzmarktaufsicht (FMA ), on March l 0, 2009. The Division argues that 
the new material bears on the issue of liability and also shows that over $7 million in 
additional ill-gotten gains should be disgorged, representing alleged profits from the sale 
of allegedly unregistered stock by two corporations that Pierce allegedly controlled, 
Jenirob Company, Ltd. (Jenirob), and Newport Capital Corp. (Newport). Pierce argues 
that admitting new evidence at this late date violates due process and provides additional 
exhibits that contravene the Division's new exhibits or diminish their weight. In reply, 
the Division states the delay in producing the new material to the Division was entirely 
Pierce's fault, as he refused to supply it in response to a 2006 subpoena and actively 
opposed its release to the Division by the FMA. 

Under the circumstances the record of evidence will be reopened to admit 
Division Exhibits 78 - 89 for use on the issue of liability, but not for the purpose of 
disgorgement based on sales of stock by Newport and Jenirob. These entities are not 
mentioned in the OIP, and such disgorgement would be outside the scope of the OIP. 
To ensure fairness, Respondent Exhibits A - M will also be admitted, and Pierce may 
offer additional exhibits and a supplement to his proposed findings of fact and 
conclusions of law and post-hearing brief by April 17, 2009, if desired. 

Wells Dec!. Ex. L (footnotes omitted). 

On June 5, 2009, ALJ Foelak issued an Initial Decision finding that Pierce violated the Securities 

14 Act by offering and selling shares of Lexington Resources stock without the necessary registration for 

15 those offers and sales, and that he violated the Exchange Act by failing to file the required forms with 

16 the Securities and Exchange Commission to disclose his beneficial ownership of, and transactions in, 

17 Lexington shares. The ALJ found that Pierce was unjustly enriched in the amount of $2,043,362.33, 

18 and she ordered Pierce to pay that amount in disgorgement, plus interest. The disgorgement amount was 

19 based on evidence regarding sales of 300,000 shares made from Pierce's personal account. 

20 The Initial Decision stated that the recommended sanctions were to take effect unless a party 

21 filed an appeal within 21 days. No party filed an appeal, and on July 8, 2009, the SEC issued notice that 

22 the Initial Decision was final. Buchholz Dec!. Ex. B. Under the SEC's Rules ofPractice, Pierce was 

23 required to pay the disgorgement and interest by July 9, 2009, the first day after the Initial Decision 

24 became final. 17 C.P.R.§ 201.601(a). Pierce has not paid any amount ofthe disgorgement and interest. 

25 On June 8, 2010, the SEC filed an Application for an Order Enforcing Administrative Disgorgement 

26 Order Against Respondent Gordon Brent Pierce, Securities and Exchange Commission v. Gordon Brent 

27 Pierce, C 10-80129 MISC. 

28 Also on June 8, 20 1 0, the SEC initiated an administrative enforcement proceeding against Pierce; 
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Jenirob and Newport. This proceeding alleges that Pierce reaped $7.7 million in unlawful profits by 

2 selling 1.6 million shares of stock through Jenirob and Newport. In the second proceeding, the SEC 

3 alleges that Pierce controlled Lexington by holding a majority of its stock and by providing Lexington 

4 a consultant CEO who was employed by Pierce, and that Pierce made the stock sales through Newport 

5 and Jenirob while he directed a widespread scam and newsletter campaign touting Lexington's stock. 

6 To date, no rulings have been made on these allegations. 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

On July 9, 2010, Pierce filed a lawsuit in this Court, Gordon Brent Pierce v. Securities and 

Exchange Commission, C 10-3026 SI. Pierce seeks to enjoin the SEC from prosecuting the second 

administrative enforcement proceeding on the ground that it is barred by res judicata, collateral estoppel, 

issue preclusion, equitable estoppel and due process. The complaint seeks declaratory and injunctive 

relief, and alleges three claims: ( l) declaratory/injunctive relief- res judicata; (2) declaratory/injunctive 

relief- equitable estoppel; and (3) declaratory/injunctive relief- violation of Due Process. 

Now before the Court are the SEC's application for an order enforcing the administrative 

disgorgement order, and Pierce's motion for a temporary restraining order, preliminary injunction, and 

stay. Pierce seeks (1) a temporary restraining order and an order to show cause why a preliminary 

injunction should not be issued against the SEC enjoining it from proceeding with the second 

administrative proceeding; and (2) a temporary stay of the SEC's application for an order enforcing the 

disgorgement order pending a determination of the merits of the issues raised in the civil case filed by 

1911 Pierce ( 1 0-3026 SI). 

20 

21 DISCUSSION 

2211 I. Pierce v. SEC, C 10-3026 SI 

23 A threshold question is whether the Court has jurisdiction over Pierce's complaint. The 

24 complaint alleges that this case arises under the Securities and Exchange Acts, the Administrative 

25 Procedure Act, and the Due Process Clause of the United States Constitution, and that the Court has 

26 subject matter jurisdiction pursuant to 28 U.S.C. § 1331 (federal question jurisdiction) and 5 U.S.C. 

27 § 702 (the Administrative Procedure Act). Com pl.~~ 4-5. The complaint also alleges that the Court 

28 has the authority to grant the declaratory and injunctive relief sought pursuant to 28 U .S.C. § § 2201 and 
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2202 (the Declaratory Judgment Act) and 28 U.S.C. § 1651 (the All Writs Act). Id. ~ 5. 

2 The SEC asserts that the Securities and Exchange Acts do not confer jurisdiction because Pierce 

3 does not bring any claims under the Securities and Exchange Acts, and rather he brings this case to halt 

4 the SEC's enforcement of the federal securities laws against him. The three claims for declaratory and 

5 injunctive relief alleged in the complaint do not arise under the Securities or Exchange Acts. Pierce 

6 does not cite any authority for the proposition that an action seeking to enjoin an SEC administrative 

7 proceeding arises under the federal securities laws, and in his briefing, Pierce appears to have abandoned 

8 the assertion that this Court has jurisdiction based upon the federal securities laws. The Court agrees 

9 with the SEC that the federal securities laws do not provide a basis for jurisdiction over Pierce's 

10 complaint. 

11 The SEC also contends that the Administrative Procedure Act does not provide a basis for 

12 jurisdiction. Pierce asserts that Section 705 of the APA provides a basis for jurisdiction. See PI's 

13 

14 

15 

16 

17 

Motion at 13 n.4. That section provides, 

When an agency finds that justice so requires, it may postpone the effective date of 
action taken by it, pending judicial review. On such conditions as may be required and 
to the extent necessary to prevent irreparable injury, the reviewing court, including the 
court to which a case may be taken on appeal from or on application for certiorari or 
other writ to a reviewing court, may issue all necessary and appropriate process to 
postpone the effective date of an agency action or to preserve status or rights pending 
conclusion of the review proceedings. 

1811 5 U.S.C. § 705. However, as the SEC notes, Section 703 of the APA provides that "the form of 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

proceeding for judicial review is the special statutory review proceeding relevant to the subject matter 

in a court specified by statute .... " 5 U.S.C. § 703. The federal securities laws provide that judicial 

review of SEC orders is vested in the Court of Appeals. Section 25(a) of the Exchange Act states, 

A person aggrieved by a final order of the Commission entered pursuant to this chapter 
may obtain review of the order in the United States Court of Appeals for the circuit in 
which he resides or has his principal place ofbusiness, or for the District of Columbia 
Circuit, by filing in such court, within sixty days after the entry of the order, a written 
petition requesting that the order be modified or be set aside in whole or in part. 

15 U.S.C. § 78y(a)(1); see also 15 U.S.C. § 77i(a) (similar language in Securities Act); see also Public 

Utility Comm 'r of Oregon v. Bonneville Power Admin., 767 F .2d 622, 626 (9th Cir. 1985) ("[W]here 

a statute commits review of final agency action to the court of appeals, any suit seeking relief that might 

affect the court's future jurisdiction is subject to its exclusive review."). 
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Pierce simply asserts that the APA confers jurisdiction, see PI's Motion at 13 :n. 4, and does not 

address the authority cited by the SEC. Pierce's reply does not mention the APA as a basis for 

jurisdiction, and thus it appears that Pierce has abandoned this contention. The Court concludes that 

because Congress has established a specific statutory system for judicial review of SEC actions by the 

Court of Appeals, Pierce cannot rely on the APA 's general review provisions as a source ofjurisdiction. 

Pierce suggests that the Court has jurisdiction pursuant to the Declaratory Judgment Act, 28 

U.S.C. § 2201 and 2202. However, "[t]he use of the declaratory judgment statute does not confer 

jurisdiction by itself if jurisdiction would not exist on the face of a well-pleaded complaint brought 

without the use of28 U.S.C. § 220 1." Janakes v. U.S. Postal Serv., 768 F.2d 1091, l 093 (9th Cir. 1985) 

(citing Franchise Tax Board v. Construction Laborers Vacation Trust, 463 U.S. 1, 15-16 (1983)). 

Similarly, the All Writs Act is not an independent source of federal question jurisdiction. See Stafford 

v. Superior Ct., 272 F.2d 407, 409 (9th Cir. 1959) ("The All Writs Act ... does not operate to confer 

jurisdiction ... since it may be invoked by a ... court only in aid of jurisdiction which it already has."). 

As such, Pierce's reliance on SEC v. G. C. George Sec. Inc., 637 F.2d 685 (9th Cir. 1981), is unavailing. 

There, the Ninth Circuit held that a district court had jurisdiction to enjoin an administrative proceeding 

which allegedly violated a settlement agreement that the district court had approved, where the 

settlement agreement expressly conferred jurisdiction on the court to enforce the terms of the settlement 

agreement. !d. at 687-88. The Ninth Circuit held that the district court's jurisdiction was based on the 

court's retained continuingjurisdiction, as well as the All Writs Act. !d. The Ninth Circuit remanded 

to the district court to consider whether administrative exhaustion was required. Id. at 688-89. 

Finally, Pierce asserts that the Court has jurisdiction based on his due process claim, and under 

28 U.S .C. § 13 3 7, which confers original jurisdiction in actions arising under acts regulating commerce. 1 

Pierce relies on Martin v. Hodel, 692 F. Supp. 637 (W.D. Va. 1998). In Martin, a coal mine operator 

brought suit to enjoin the government from prosecuting the operator in an administrative proceeding for 

1 The complaint does not allege 28 U.S.C. § 1337 as a basis for jurisdiction, and Pierce did not 
assert this argument until his reply papers. See Reply at 2:13-14. Nevertheless, the Court will consider 
this ground because the analysis of whether 28 U.S.C. § 1337 provides a basis for jurisdiction is 
essentially the same as whether the due process claim provides a basis for jurisdiction, namely whether 
the administrative agency is acting unlawfully, and thus falls in a narrow exception where the court has 
jurisdiction and a party is excused from exhausting administrative remedies. 
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a violation of the Surface Mining Control and Reclamation Act. The coal mine operator had previously 

been charged with a violation of the Act, and had prevailed when an administrative law judge found that 

the operator's mine was exempt from the Act. Id. at 638. Seven years later, the government charged 

the operator with the same violation of the Act based upon the same site. The operator filed suit in 

federal court to enjoin the administrative prosecution, arguing "since the ALJ found Martin's Dickenson 

County mining operation within the Act's two acre exemption in 1981, OSM is barred from further 

action for the same violation at the identical site when Martin has engaged in no further mining at the 

site." !d. The government argued that the court lacked jurisdiction because the operator was required 

to exhaust his administrative remedies before seeking judicial review. The district court held that while 

administrative exhaustion is generally required, "Individuals are not required to exhaust administrative 

remedies when the administrative agency is acting unlawfully." Id. at 639. The court held that 

"although the Act affords no specific review procedure for the illegal action by the Secretary, the court 

may rely on its general federal jurisdiction pursuant to 28 U.S.C.A. § 1337 (original jurisdiction for civil 

actions arising under any Act of Congress regulating commerce) to adjudicate this dispute." Id. The 

court relied on Leedom v. Kyne, 358 U.S. 184 (1958), in which the Supreme Court held that a district 

court had jurisdiction under 28 U.S.C. § 1337 to enjoin a federal agency when the agency was acting 

in excess of its delegated powers and contrary to a specific provision in its authorizing Act. 

The exception recognized in Leedom is a narrow one. The Ninth Circuit recently addressed 

Leedom in AMERCO v. N.L.R.B., 458 F .3d 883 (9th Cir. 2006). Although AMERCO arose in the labor 

context, as did Leedom, the Court fmds AMERCO and its discussion of Leedom instructive. In 

AMERCO, the NLRB brought an administrative complaint against AMERCO for alleged unfair labor 

practices. After the administrative trial was underway, AMERCO filed suit in district court seeking an 

injunction to stop the administrative proceeding on due process grounds. AMERCO alleged that the 

NLRB "had tried them in absentia for the first three weeks of the hearing, in an effort to gain an unfair 

advantage from their absence and lack of representation, and with full knowledge that a complaint 

ultimately would be filed against them." !d. at 886. The district court dismissed AMERCO's lawsuit 

for lack of jurisdiction, holding that AMERCO was required to exhaust its administrative remedies, and 

ultimately seek judicial review in the Court of Appeals. ld. 
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The Ninth Circuit affirmed. The court held that "[r]egardless of the viability of AMERCO's 

constitutional claims, the district court lacked jurisdiction to remedy them" because Section I 0 of the 

National Labor Relations Act vests exclusive jurisdiction in the Court of Appeals to review errors 

arising from unfair labor practice proceedings. !d. at 887. Section 10 of the NLRA provides, 

Any person aggrieved by a final order of the Board granting or denying in whole or in 
part the relief sought may obtain a review of such order in any United States court of 
appeals in the circuit wherein the unfair labor practice in question was alleged to have 
been engaged in ... by filing in such a court a written petition praying that the order of 
the Board be modified or set aside. 

29 U.S.C. § 160(f). The Ninth Circuit noted that "Section 10 provides no separate process for obtaining 

injunctive relief prior to the issuance of a final order." Id. at 887. In addition, the court emphasized that 

"the exception advanced by AMERCO is inconsistent with the doctrine of administrative exhaustion. 

Exhaustion serves two vital purposes: first, to give the agency an initial opportunity to correct its 

mistakes before courts intervene; and second, to enable the creation of a complete administrative record 

should judicial review become necessary." !d. at 888. The Ninth Circuit also rejected AMERCO's 

argument that the district court had jurisdiction under Leedom. The court noted that Leedom arose in 

the context of a Section 9 representation proceeding, for which Congress has not provided any judicial 

review. Id. at 888-89. "The exception[] of Leedom derive[s] from the inequity that would result if no 

court could review claims that the NLRB acted unconstitutionally or contrary to statutory authority in 

a Section 9 determination." Id. at 889. "[W]e hold that the Leedom ... exception[] does not apply 

19 outside the context of Section 9 actions or other situations in which meaningful judicial review is 

20 II unavailable." Id. at 889-90. 

21 As in AMERCO, the federal securities laws provide for exclusive judicial review of SEC orders 

22 in the Court of Appeals, and indeed the language of Section 10 of the NLRA is very similar to the 

23 language of Section 25(a) of the Exchange Act and Section 9(a) of the Securities Act. Similarly, the 

24 federal securities laws do not provide for a separate process for obtaining injunctive relief prior to the 

25 issuance of a final order. AMERCO emphasized the importance of administrative exhaustion, and the 

26 narrowness of the Leedom exception. Pierce contends that exhaustion should be excused because 

27 pursuit of administrative remedies would be futile. Pierce states that when he first learned that the SEC 

28 was contemplating a second enforcement action, he submitted a "Wells submission" to the SEC 
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asserting that a second administrative proceeding would be barred by res judicata, and that the SEC 

nevertheless initiated the second proceeding. However, as the SEC notes, under Section 554(d)(2) of 

the APA, the members of a body of an agency, such as the SEC, are expressly permitted to participate 

both in the "investigative or prosecuting functions for an agency" and the agency's review of any 

recommended decision from that proceeding. See 5 U.S.C. § 554(d)(2)(c); see also San Francisco 

Mining Exch. v. SEC, 378 F.2d 162, 167-68 (9th Cir. 1967) (holding that fact that Commission "had 

considered the staff report in determining whether to authorize the proceeding" "does not tend to show 

that any Commissioner had prejudged the case, or was biased and prejudiced concerning it"). The 

pending administrative proceeding affords a full range of quasi-judicial review and protections to Pierce, 

and Pierce has the opportunity to submit any relevant evidence and assert his defenses, including the 

arguments that the proceeding is barred by res judicata and equitable estoppel. See 17 C.F.R. § 

201.220(c) (providing that "[a] defense of res judicata, statute of limitations or any other matter 

constituting an affirmative defense shall be asserted in the answer" to an Order Instituting Proceedings) . 

Numerous courts have rejected similar efforts to enjoin SEC administrative proceedings, and 

held that parties must exhaust administrative remedies prior to seeking judicial review, including when 

the party seeking the injunction claims that the administrative proceedings violate due process. See SEC 

v. R.A. Holman & Co., 323 F .2d 284, 287 (D.C. Cir. 1963) (reversing district court order enjoining SEC 

administrative proceeding because administrative remedies not exhausted; plaintiff claimed due process 

violation and that SEC Commissioner should be disqualified); Wolf Corporation v. SEC, 317 F .2d 139, 

142 (D.C. Cir. 1963) (upholding refusal to enjoin SEC's stop order proceeding against issuer's proposed 

securities registration, and holding that claims relating to evidence allegedly seized in violation of the 

Fourth Amendment and challenges to the Commission's authority must first be made to the 

Commission); First Jersey Sec. Inc. v. SEC, 553 F. Supp. 205, 208-09 (S.D.N.J. 1982) (refusing to 

enjoin SEC administrative proceedings, where plaintiff alleged various constitutional and statutory 

violations because Second Circuit precedent mandates that "the procedures established for review of 

SEC actions deprive this court of jurisdiction over suits that seek to interrupt the agency proceedings"). 

Pierce is correct that in exceptional circumstances courts have enjoined administrative 

proceedings, such as Martin v. Hodel, 692 F. Supp. 637 (W.D. Va. 1998), where the court found the 

9 

A278 



. s 
E 

t:oS 
::s:.:: 

8d 
...,4-< 
.s= 0 

""-..... ::! 
.l!l t: 
Q.l!l 
~0 
~ E 
- (!) r.n..c 
'Ot 
(!) 0 
;;:::Z 
:5~ -6 

'""' 

Case3: 1 0-cv-03026-SI Document38 Filed09/02/1 0 Page1 0 of 13 

administrative agency was acting ultra vires. Pierce also relies on Continental Can Company, U.S.A. 

2 D v. Marshall, 603 F .2d 590 (7th Cir. 1979), and Saftr v. Gibson, 432 F .2d 137 (2d Cir. 1970). However, 

3 Martin, Continental Can, and Saftr are distinguishable because in those cases, the plaintiffs filed suit 

4 in federal court after they had prevailed on the merits in administrative proceedings, and then were 

5 subject to new administrative proceedings charging them with liability based on the precise conduct 

6 adjudicated in the earlier proceedings. The courts enjoined the new administrative proceedings on the 

7 ground that those proceedings were vexatious, harassing, and barred by res judicata. Here, in contrast, 

8 in the first administrative proceeding Pierce was found liable and ordered to pay disgorgement based 

9 on sales of stock from his personal account, while the second administrative proceeding names Pierce, 

10 Newport and Jenirob, and seeks disgorgement based on sales of stock through Newport and Jenirob . 

11 On the face of it, Pierce's two administrative proceedings are not analogous to the circumstances 

12 presented in Martin, Continental Can, and Saftr. 

13 Moreover, inR.R. Donne/ley& Sons Co. v. FTC, 931 F.2d 430,433 (7th Cir. 1991), the Seventh 

14 Circuit questioned the continuing vitality of Continental Can in light of the Supreme Court's decision 

15 in FTC v. Standard Oil Co. of California, 449 U.S. 232 (1980. In R.R. Donnelley, the court held that 

16 even when the second administrative proceeding relitigates the issues raised in a prior action, federal 

17 courts lack jurisdiction to intervene in the administrative process because there is no final administrative 

18 order subject to judicial review. In R.R. Donne/ley, a commercial printer filed a petition in the Court 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

of Appeals seeking review of the FTC's denial of the printer's motion to dismiss an administrative 

complaint. The printer argued that the administrative complaint was barred by issue preclusion because 

a district judge had previously found, in a separate proceeding and after a trial, in the printer's favor. 

The printer argued, as Pierce does here, that the injury it was suffering was being required to undergo 

the costly and time-consuming administrative process. Id. at 430. 

We may assume that the ALJ is mistaken, that the FTC will eventually hand Donnelley 
the laurel. We may even assume that if the FTC does not do this, a court will set aside 
its order. Still, this case is far from over. The long road ahead is precisely Donnelley's 
beef. [FTC v. Standard Oil Co. of California, 449 U.S. 232 (1980) ( Soca/ ),] held that 
the filing of a complaint is not a final decision even though it finally determines that 
there is reasonable cause to proceed. Resolution of an issue is one thing, resolution of 
the case another. 

Id. at 431. The court held that there is no civil "right not to be tried": "An inadequate opportunity 

10 
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(sometimes even an inadequate incentive) to present one's case the first time may permit another shot 

2 II in civil litigation. Legal errors by the judge may be overturned and the case re-done. Preclusion in a 

311 civil case creates a 'right not to be tried' only in the sense that it creates a right to win; but many legal 

4 doctrines do that without also creating a right to interlocutory appellate review." !d. at 432-33. With 

5 II regard to Continental Can, the Seventh Circuit noted that Continental Can did not discuss jurisdiction 

611 or the final order rule, and ''whether there is any life to Continental Can after Socal remains to be seen." 

7 ~ !d. at 433 (emphasis in original). 

8 H This Court emphasizes that it is not ruling on the merits ofPierce's res judicata defense, or any 

9 U other defense; those defenses should be made to the SEC, and ultimately the Court of Appeals if Pierce 

10 H does not prevail before the agency. However, the Court does find that on this record, Pierce has not 

11 II shown that shown that this case falls within the narrow class of cases where administrative exhaustion 

1211 is excused and federal court intervention in ongoing administrative proceedings is warranted. 

13 

1411 II. SEC v. Pierce, 10-80129 MISC 

15 The SEC has filed this application to enforce the disgorgement order pursuant to Section 20(c) 

1611 of the Securities Act and Section 2l(e) of the Exchange Act. Those sections provide that "Upon 

17 II application of the Commission, the district courts of the United States ... shall have jurisdiction to issue 

1811 writs of mandamus commanding any person to comply with the provisions of this chapter or any order 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

ofthe Commission made in pursuance thereof." 15 U.S.C. § 77r(c) (Securities Act); see also 15 U.S.C. 

§ 78u(e) (similar provision regarding Exchange Act). Because they are initiated by an "application," 

a Section 20(c) proceeding and a Section 2l(e) proceeding may be decided in a summary proceeding 

rather than in a formal civil action under the Federal Rules of Civil Procedure. SEC v. McCarthy, 322 

F.3d 650, 656 (9th Cir. 2003). The Ninth Circuit has explained, 

Summary proceedings are particularly appropriate where the merits of the dispute have 
already been litigated extensively before the NASD, the Commission, and on appeal to 
a circuit court, where the only remedy sought is enforcement of the previously upheld 
order .... 

Section 2l(e) is an enforcement mechanism; its purpose is to ensure that NASD 
members comply with the Commission. There is no evidence in the statute or its 
legislative history from which to infer that § 21 (e) was enacted to create another layer 
of adjudication. Rather,§ 2l(e) authorizes district courts to issue writs of mandamus, 

11 
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injunctions, and orders commanding NASD members, who violate Commission orders, 
to comply with the Commission or face federal contempt charges. The forcefulness of 
§ 21 (e)'s language is further evidence that Congress intended to authorize a more 
summary procedure. By the time a§ 21(e) application is filed by the Commission, the 
time and opportunity for adjudicating the merits of the claim have been exhausted; all 
that is left to do is enforce the order. Appellants should not be permitted to exploit this 
statutory provision to delay and prolong the enforcement of a duly issued order of the 
Commission. 

ld. at 657-58. In a summary proceeding, the respondent must be provided an opportunity to respond to 

the application. Jd. at 658-59. However, the respondent cannot relitigate the merits. Jd. at 658. 

Here, Pierce does not dispute that the administrative disgorgement order is final. Instead, Pierce 

seeks a temporary stay of the enforcement proceeding until the propriety of the new administrative 

action is litigated. As discussed supra, the Court concludes that Pierce must exhaust his administrative 

remedies in the new action, and thus this Court lacks jurisdiction over his federal action. Further, the 

new administrative action has no impact whatsoever on Pierce's obligation to pay the disgorgement 

order. Pierce cannot and does not challenge the validity of the disgorgement order before this Court; 

instead, he challenges the validity of the new administrative action. As the SEC argues, if Pierce is 

found liable in the new administrative proceeding, Pierce must pay the current $2 million disgorgement 

amount plus any additional disgorgement ordered based on the second action. If, on the other hand, 

Pierce is found not liable in the new administrative proceeding, Pierce must still pay the $2 million 

disgorgement order . 

Accordingly, the Court GRANTS the SEC's application enforcing the administrative 

disgorgement order. The Court orders that within 21 days from the date of this Order, respondent 

Gordon Brent Pierce shall comply with the Commission's administrative disgorgement order by paying 

the full amount of$2,043,362 in disgorgement, plus pre-judgment and post-judgment interest at the rate 

established by 26 U.S.C. § 6621 (a)(2), beginning July 1, 2004 through the last day of the month 

preceding the month in which payment is made, compounded quarterly. Through May 31,2010, total 

pre-judgment and post-judgment interest was $867,495. Payment ofdisgorgement and interest shall be 

made to the Commission, in accordance with Rule 601 ofthe Commission's Rules ofPractice, I 7 C.F.R. 

§ 20 I .60 I, by United States postal money order, wire transfer, certified check, bank cashier's check, or 

bank money order made payable to the Securities and Exchange Commission. Payment shall be 

12 
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accompanied by a letter that identifies the name and number of the administrative proceeding against 

211 Pierce and that identifies Pierce as the respondent making payment. A copy of the letter and the 

3 instrument of payment shall be sent to counsel for the Division of Enforcement. 

4 

sll CONCLUSION 

6 II For the foregoing reasons, the Court DENIES Pierce's motion for a TRO, preliminary injunction 

711 and stay (Docket No.6 inC I0-3026 SI) and GRANTS the SEC's application for an order enforcing 

8 administrative disgorgement order (Docket No. 1 inC 10-80129 MIS C). The Court DISMISSES Pierce 

9 II v. SEC, C 10-3026 for lack of jurisdiction and failure to exhaust administrative remedies. The clerk 

I 0 II shall close both files. 

11 

1211 IT IS SO ORDERED. 

13 

1411 Dated: September2, 2010 ~~ 
SUSAN ILLSTON 

15 United States District Judge 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

II 
13 

A282 





Alderman, William 

t:rom: 
3ent: 
To: 
Cc: 
Subject: 

Bill, 

Buchholz, Steven [BuchholzS@sec.gov) 
Tuesday, February 01, 2011 3:04PM 
Alderman, William 
Wells, Christopher; Dicke, Michael S.; Yun, John $. 
RE: SEC v. Pierce 

The payment of $510,459.65 was received. 

Steve 

From: Alderman, William [mailto:walderman@orrlck.com] 
Sent: Monday, January 31, 2.011 7:16 PM 
To: Buchholz, Steven; Dicke, Michael S.i Yun, John S. 
Cc: Wells, Christopher 
Subject: RE: SEC v. Pierce 

Dear Colleagues- The final $510,459.65 due from Brent Pierce under Judge !IIston's September 
and December 17 orders was wired today from our trust account to the SEC Treasury, in accordallce 
with your prior instructions. Please confirm receipt. Thanks, and best regards. Bill 

0 
ORRICK 

WILLIAM F. ALDERMAN 
Part.nel 

ORRICK, HERRINGTON & SUTCLIFFE LLP 
fHL ORRICK BUli.DING 
40S HOWARD SH:EET 
SAN FRANCl~~CO, CA 9-110Li-266'.l 

tel ·H ~;. 7 <3. ~;9-1 ·1 
,:,s·.: ~}1{~·/?3 .. 5/~)t 
walderman@orrick.com 
blo i vcard 

www.orrick.com 

From: Buchholz, Steven [mallto:BuchholzS@sec.gov] 
Sent: Tuesday, January 04, 2011 5:28 PM 
To: Alderman, William 
Cc: Dicke, MichaelS.; Yun, JohnS.; Wells, Christopher 
Subject: RE: SEC v. Pierce 

We have confirmation from DC that the $1 million wire was received on 12/23/10. The current amount remaining i 
$510,459.65. If payment is made by the end of January, that is the total amount due; on February 1 the amount wil 
1ncrease to $511,735.80 (these are the same amounts that were on the spreadsheet I forwarded). 

Steve 
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From: Alderman, William [mailto:walderman@orrlck.com] 
sent: Thursday, December 23, 2010 1:40PM 
ro: Dicke, Michael S. 
Cc: Yun, John S.; Buchholz, Steven; Wells, Christopher 
Subject: SEC v. Pierce 

Hi Mike- This confirms that we have sent a wire today in the amount of $1 million from our trust 
account to the SEC Treasury, in accordance with your prior instructions, to be applied to the amoltlts 
due from Brent Pierce under Judge !IIston's September 2 and December 17 orders. Please confir 
receipt. Thanks. 

Here's wishing a good holiday weekend and happy new year to all. Bill 

0 
ORRICK 

WILLIAM F. ALDERMAN 
P.-~rrnt.~, 

ORRICK, HERRINGTON & SUTCLIFFE LLP 
illl. OHRlCK flllll D!NG 
1.0:, HOWARD c,TFffT 
'iAN FR;\IJU :·.c:o. (A 941 US- 2C•C>':l 

.-~.~! '+: ~) //3 'i{)/l-1 

ra., r11 ~ 77 3. ~ : .. ~,t.l 
walderman@orrick.com 
b10 I vcard 

vww.orrick.com 

=================~~=~====~======~======================~=== 

IRS Circular 230 disclosure: 
To ensure compliance with requirements ~mposed by the IRS, 
we inform you that any tax advice contained in this 
communication, unless expressly stated otherwise, was not 
intended or written to be used, and cannot be used, for 
the purpose of (i) avoidinq tax-related penalties ur.der 
the Internal Revenue Code or (ii) promoting, marketing or 
recommending Lo another party any tax-related matter(s) 
addressed herein. 

~=;======~=~=========~=======~:==============~~=====~~~==~= 

NOTICE TO RECIPIENT: THIS E-MAIL IS MEANT FOR ONLY THE 
INTENDED RECIPIENT OF THE TRANSMISSION, AND MAY BE A 
COMMUNICATION PRIVILEGED BY LAv7, IF YOU RECEIVED THIS E­
MAIL IN ERROR, ANY REVIEW, USE, DISSEMINATION, 
DISTRIBUTION, OR COPYING OF THIS E-MAIL IS STRICTLY 
FROH:!:BI'l'!:::D. !?LEASE NOTIFY US IMMEDIATELY OF THE ERROR BY 
RETURN E-MAIL AND ?LEASE DELETE THIS MESSAGE FROM YOUR 
SYSTEM. THAKK YOU IN ADVANCE E'OR YOUR COOPERATION. 

for more information about Orrick, please v~sit 
http://www.orrick.com/ 
~~~~~======~==---~-=-~==============~~======~======;;~-==--
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VIA U.S. MAIL 

Christopher B. Wells, Esq. 
Lane Powell P.C. 

UNITED STATES 
SECURITIES AND EXCHANGE COMMISSION 
SAN FRANCISCO REGIONAL OFFICE 

44 Montgomery Street 
SUITE2600 

SAN FRANCISCO, CALIFORNIA 94104 

August 11, 2008 

1420 Fifth Avenue, Suite 4100 
Seattle, WA 98101 

Re: In the Matter of Lexington Resources, Inc., Grant Atkins, and 

0UU>CT:41S-70S-8l01 
FAX:41S-705-2331 

EMA.n.: BUCliHOUS@sEC.OOV 

Gordon Brent Pierce (SF-2989-C); Admin. Proceeding File No. 3-13109 

Dear Mr. Wells: 

Pursuant to Rule 230 of the Securities and Exchange.Conunission ("Commission") Rules 
of Practice, enclosed is a list of documents, CDs, and other media that are being made available 
to your client for inspection and copying at the Commission's San Francisco Regional Office. 

You may inspect these materials in our offices before requesting that any copies be ·made. 
Alternatively, you may request that copies be made and sent to you from the list. In either event, 
pursuant to Rule 230(f), you will be responsible for the cost of photocopying the documents and 
copying or printing from the other media. If you request that we copy the documents and send 
them to you, the cost per page will be no more than $0.24, exclusive of any applicable shipment 
cost and sales taxes. We estimate that the materials include about 60,000 pages and 30 CDs or 
DVDs, in addition to one hard drive. 

Please feel free to call me at 415-705-8101 if you wish to discuss this matter. 

Sincerely, 

:t;Bu:!!!\ 
Staff Attorney 

Encl: Document List 
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DOCUMENTS AVAILABLE FOR INSPECTION AND COPYING 
PURSUANT TO SEC RULE OF PRACTICE 230 

In the Matter of Lexington Resources, Inc., Grant Atkins, and 
Gordon Brent Pierce (SF-2989-C) 

Administrative Proceeding File No. 3-13109 

1) Transcripts and transcript exhibits from investigative testimony; 

2) Subpoenas issued by the Division of Enforcement ("Division"); 

3) Written requests to persons not employed by the Commission to provide documents 
or to be interviewed and correspondence related to the requests; 

4) Hard. drive image obtained by the Division from Nicholas Thompson (one external 
hard drive, 120GB); 

5) Documents and two CDs obtained by the Division from National Financial Services; 

6) Documents and one CD obtained by the Division from the NASD; 

7) Documents and ten CDs obtained by the Division from vFinance Investments, Inc. 
("vFinance"); 

8) Documents obtained by the Division from Transfer Online; 

9) Documents obtained by the Division from X-Clearing Corporation; 

1 0) Documents obtained by the Division from Nicholas Thompson; 

11) Documents obtained by the Division from Brown Brothers Harriman; 

12) Documents obtained by the Division from Lexington Resources, Inc. ("Lexington''); 

13) Documents obtained by the Division from Ivan Saldana; 

14) Documents obtained by the Division from Knight Equity Markets; 

15) Documents obtained by the Division from Grant Atkins; 

16) Documents obtained by the Division from International Market Trend; 

1 7) Documents obtained by the Division from Brent Pierce; 

18) Documents obtained by the Division from Investor Communications International; 

19) Documents and one CD obtained by the Division from American News Publishing; 

A288 



DOCUMENTS AVAILABLE FOR INSPECTION AND COPYING 
PURSUANT TO SEC RULE OF PRACTICE 230 

20) Documents, five COs, and three DVDs obtained by the Division from Leonard 
Braumberger; 

21) Documents and one CD obtained by the Division from Piper Jaffray; 

22) Documents obtained by the Division from Richard Elliot-Square; 

23) Documents obtained by the Division from Fletcher Lewis Engineering; 

24) Documents obtained by the Division from Stephanie Ebert; 

25) Documents obtained by the Division from Vaughn Barbon; 

26) Documents obtained by the Division from Bank of America; 

27) Documents obtained by the Division from JP Morgan/Chase/Bank One; 

28) Documents obtained by the Division from SG Martin Securities; 

29) Two COs obtained by the Division from Raymond James Financial; 

30) Documents obtained by the Division from Peacock, Hislop, Staley & Given; 

31) Documents obtained by the Division from Pennaluna & Co.; 

32) Documents obtained by the Division from Saturna Capital; 

33) Documents and one CD obtained by the Division from TD Ameritrade; 

34) Documents obtained by the Division from Deutsche Bank Alex Brown; 

35) Documents and one CD obtained by the Division from Pinnacle Energy Services; 

36) Documents and one CD obtained by the Division from Pershing LLC; 

37) Documents obtained bY the Division from Legent Clearing; 

38) Documents and one CD obtained by the Division from First Southwest; 

39) Documents obtained by the Division from Robert L. Stevens; 

40) One CD obtained by the Division from Pink Sheets LLC; 

41) Documents obtairied by the Division from James Dow; 

42) Documents obtained by the Division from Whitley Penn; 

43) Documents and one CD obtained by the Division from V erizon Wireless; 

2 
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DOCUMENTS AVAILABLE FOR INSPECfiON AND COPYING 
PURSUANT TO SEC RULE OF PRACTICE 230 

44) Documents obtained by the Division from James Matthews; 

45) Documents obtained by the Division from OptionsXpress; 

46) One CD with electronic documents obtained by the Division via email from 
vFinance, Patrick Hayes, Amy LaRochelle, John Matthews, James Dow, 
OptionsXpress, and Peacock, Hislop, Staley & Given; 

47) Formal Order of Investigation regarding Lexington; 

48) Wells submission of Lexington; 

49) Wells submission of Grant Atkins; and 

50) Wells submission of Gordon Brent Pierce. 

With respect to the documents produced by vFinance Investments, there are many pages 
of documents (such as supervisory manuals) that are not relevant to the current 
administrative proceeding, but will nonetheless be made available for your inspection 
because they were produced during the same investigation. 

3 
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UNITED STATES OF AMERICA 
before the 

SECURITIES AND EXCHANGE COMMISSION 

ADMINISTRATIVE PROCEEDING 
File No. 3-13927 

In the Matter of 

GORDON BRENT PIERCE, 
NEWPORT CAPITAL CORP., and 
JENIROB COMPANY LTD., 

Respondents. 

Administrative Law Judge 
James T. Kelly 

NOTICE THAT THE DIVISION OF ENFORCEMENT HAS MADE ITS 
INVESTIGATIVE FILE AVAILABLE FOR INSPECI'ION AND COPYING 

Pursuant to the Order dated June 24, 2010, the Division of Enforcement ("Division") files 

herewith copies of its June 15, 2010 written notices to Respondents Gordon Brent Pierce, 

Newport Capital Corp., and Jenirob Company Ltd. making the Division's investigative file 

available for inspection and copying pursuant to Securities and Exchange Commission 

("Commission") Rule of Practice 230. The written notices informed Respondents as to the size 

and location of the Division's investigative file and included an attached Document List 

describing categories of documents included in the investigative file. 

The Division has included for inspection and copying all documents received from 

foreign securities regulators (see category number 49 of the Document List), but intends to 

withhold from inspection and copying aJI correspondence between the foreign securities 

regulators and the Commission's Office of International Affairs pursuant to Sections 24(d) and 

24(e) of the Securities Exchange Act of 1934, including cover letters for the productions 
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received from the foreign securities regulators. The Division does not intend to withhold any 

other documents from its investigative file from inspection and copying. 

Dated: June 24,2010 

R~~~ 
JohnS. Yun 

7 

Steven D. Buchholz 
44 Montgomery Street, Suite 2600 
San Francisco, CA 94104 
Phone: ( 415) 705-2500 
Fax: (415) 705-2501 
Attorneys for DIVISION OF ENFORCEMENT 
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VIA U.S. MAIL 

Christopher B. Wells, Esq. 
Lane-Powell P.C. 

UNITED STATES 
SECURITIES AND EXCHANGE COMMISSION 
SAN FRANCISCO REGIONAL OFFICE 

44 Montgomery Street 
SUITE2600 

SAN FRANCISCO, CALIFORNIA 94104 

Jillle 15,2010 

1420 Fifth A venue, Suite 4 t 00 
Seattle, WA 98101 

DiR.ecr; 4lS-70S-8101 
FAX:41S·70S-2331 

EMAIL: BUCHHOLZS@sEc.OOV 

Re: In the Matter of Gordon Brent Pierce, Newport Capital Corp., and 
Jenirob Company Ltd. (Admin. Proceeding File No. 3-1 3927) 

Dear Mr. Wells: 

Pursuant to Rule 230 of the Securities and Exchange Commission ("Commission") Rules 
of Practice, enclosed is a list of documents, CDs, and other media that are being made available 
to your client for inspection and copying at the Commission •s San Francisco Regional Office. 

You may inspect these materials in our offices before requesting that any copies be made. . 
Alternatively, you may request that copies be made and sent to you from the list. In either event, 
pursuant to Rule 230(f), you will be responsible for the cost of photocopying the documents and 
copying or printing from the other media. If you request that we copy the documents and send 
them to you, the cost will be no more than $0.24 per page, exclusive of any applicable shipment 
cost and sales taxes. We estimate that the materials include about 70,000 pages and 32 CDs or 
DVDs, in addition to one hard drive. 

Please contact me if you have any questions about inspecting or copying the documents. 

Sincerely, 

St?;; Boo:::? 
Staff Attorney, Division of Enforcement 

Encl: Document List 
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DOCUMENTS AVAILABLE FOR INSPECTION AND COPYING 
PURSUANT TO SEC RULE OF PRACTICE 230 

, 
In the Matter of Gordon Brent Pierce, Newport Capital Corp., and Jenirob Company Ltd. 

Administrative Proceeding File No. 3-13927 

. 1) Transcripts and transcript exh!bits from investigative testimony; 

2) Subpoenas issued by the Division ofEnforcement ("Division"); 

3) Written requests to persons not employed by the Commission to provide documents 
or to be interviewed and correspondence related to the requests; 

4) Hard drive image obtained by the Division from Nicholas Thompson (one external 
hard drive, 120GB); 

5) Documents and two CDs obtained by the Division from National Financial Services; 

6) Documents and one CD obtained by the Division from the NASD; 

7) Documents and ten CDs obtained by the Division from vFinance Investments, Inc. 
(''vFinance''); 

8) Documents obtained by the Division from Transfer Online; 

9) Documents obtained by the Division from X -Clearing Corporation; 

1 0) Documents obtained by the Division from Nicholas Thompson; 

11) Documents obtained by the Division from Brown Brothers Harriman; 

12)Documents obtained by the Division from Lexington Resources, Inc. (''Lexington"); 

13)Documents obtained by the Division from Ivan Saldana; 

14) Documents obtained by the Division from Knight Equity Markets; 

IS) Documents obtained by the Division from Grant Atkins; 

16) Documents obtained by the Division from International Market Trend; 

17) Documents obtained by the Division from Brent Pierce; 

18) Documents obtained by the Division from Investor Communications International; 

19) Documents and one CD obtained by the Division from American News Publishing; 

20) Documents, five CDs, and three DVDs obtained by the Division from Leonard 
Braum berger; 
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DOCUMENTS AVAILABLE FOR INSPEcriON AND COPYING 
PURSUANT TO SEC RULE OF PRACTICE 230 

21)Documents and one CD obtained by the Division from Piper Jaffray; 

22) Documents obtained by the Division from Richard Elliot-Square; 

23) Documents obtained by the Division from Fletcher Lewis Engineering; 

24) Documents obtained by the Division from Stephanie Ebert; 

25) Documents obtained by the Division from Vaughn Barbon; 

26) Documents obtained by the Division from Bank of America; 

27) Documents obtained by the Division from JP Morgan/Chase/Bank One; 

28} Documents obtained by the Division from SG Martin Securities; 

29) Two CDs obtained by the Division from Raymond James Financial; 

30) Documents obtained by the Division from Peacock, Hislop, Staley & Given; 

31) Documents obtained by the Division from Pennaluna & Co.; 

32) Documents obtained by the Division from Satuma Capital; 

33) Documents and one CD obtained by the Division from TD Ameritrade; 

34) Documents obtained by the Division from Deutsche Bank Alex Brown; 

35) Documents and one CD obtained by the Division from Pinnacle Energy Services; 

36) Documents and one CD obtained by the Division from Pershing LLC; 

3 7) Documents obtained by the Division from Legent Clearing; · 

3 8) Documents and one CD obtained by the Division from First Southwest; 

39) Documents obtained by the Division from Rol:?ert L. Stevens; 

40) One CD obtained by the Division from Pink Sheets LLC; 

41) Documents obtained by the Division from James Dow; · 

42) Documents obtained by the;: Division from Whitley Penn; 

43) Documents and. one CD obtained by the Division from Verizon Wireless; 

44) Documents obtained by the Division from James Matthews; 
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DOCUMENTS AVAILABLE FOR INSPECTION AND COPYING 
PURSUANT TO SEC RULE OF PRACTICE 230 

45) Documents obtained by the Division from OptionsXpress; 

46) One CD with electronic documents obtained by the Division via email from 
·vFinance, Patrick Hayes, Amy LaRochelle, John Matthews, James Dow, 
OptionsXpress, and Peacock, Hislop, Staley & Given; 

47) Formal Order of Investigation regarding Lexington; 

48) Wells submissions; 

49) Documents obtained by the Division from foreign securities regulators; and 

50) Transcripts and exhibits from the evidentiary hearing In the Matter of Gordon Brent 
Pierce, Admin. Proceeding File No. 3-13109. 
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VIA U.S. MAIL 

Mr. Gordon Brent Pierce 
124 31st Street 

UNITED STATES 
SECURITIES AND EXCHANGE COMMISSION 
SAN FRANCISCO REGIONAL OFFICE 

44 Montgomery Street 
Sum:2600 

SAN FRANCISCO, CALIFORNIA 94104 

June 15,2010 

West Vancouver, BC V7V 4P3 
CANADA 

DIRECT: 415-705-8101 
FAX:415·705-2331 

EMAn.: BUCHHOLZS@sEC.GOV 

Re: In the Matter of Gordon Brent Pierce, Newport Capital Corp., and 
Jenirob Company Ltd. (Admin. Proceeding File No. 3-13927) 

Dear Mr. Pierce: 

Pursuant to Rule 230 of the Securities and Exchange Commission ("Commission") Rules 
of Practice, enclosed is a list of documents, CDs, and other media that are being made available 
to you for inspection and copying at the Commission's San Francisco Regional Office. 

You may inspect these materials in our offices before requesting that any copies be made. 
Alternatively, you may request that copies be made and sent to you from the list. In either event, 
pursuant to Rule 230(f), you will be responsible for the cost of photocopying the documents and 
copying or printing from the other media. If you request that we copy the documents and send 
them to you, the cost will be no more than $0.24 per page, exclusive of any applicable shipment 
cost and sales taxes. We estimate that the materials include about 70,000 pages and 32 CDs or 
DVDs, in addition to one hard drive. 

Please contact me if you have any questions about inspecting or copying the documents, 
or have your counsel contact me if you are represented by counsel. 

s~~ 
Steven D. Buchholz 
Staff Attorney, Division of Enforcement 

Encl: Document List 
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DOCUMENTS AVAILABLE FOR INSPECTION AND COPYING 
PURSUANT TO SEC RULE OF PRACTICE 230 

~ 

In the Matter of Gordon Brent Pierce, Newport Capital Corp., and Jenirob Company Ltd. 
Administrative Proceeding File No. 3-13927 

. 1) Transcripts and transcript exh~bits from investigative testimony; 

2) Subpoenas issued by the Division of Enforcement ("Division"); 

3) Written requests to persons not employed by the Commission to provide documents 
or to be interviewed and correspondence related to the reque8ts; 

4) Hard drive image obtained by the Division from Nicholas Thompson (one external 
hard drive, 120 GB); 

5) Documents and two CDs obtained by the Division from National Financial Services; 

6) Documents and one CD obtained by the Division from the NASD; 

7) Documents and ten CDs obtained by the Division from vFinance Investments, Inc. 
("vFinance''); 

8) Documents obtained by the Division from Transfer Online; 

9) Documents obtained by the Division from X-Clearing Corporation; 

1 0) Documents obtained by the Division from Nicholas Thompson; 

11) Documents obtained by the Division from Brown Brothers Ha:rrlman; 

12)Documents obtained by the Division from- Lexington Resources, Inc. ("Lexington"); 

.13) Documents obtained by the Division from Ivan Saldana; 

14) Documents obtained by the Division from Knight Equity Markets; 

15) Documents obtained by the Division from Grant Atkins; 

16) Documents obtained by the Division from International Market Trend; 

17) Documents obtained by the Division from Brent Pierce; 

18) Documents obtained by the Division from Investor Communications International; 

19) Documents and one CD obtained by the Division from American News Publishing; 

20) Documents, five CDs, and three DVDs obtained by the Division from Leonard 
Braum berger; 
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DOCUMENTS AVAILABLE FOR INSPECfiON AND COPYING 
PURSUANT TO SEC RULE OF PRACTICE 230 

21) Documents and one CD obtained by the Division from Piper Jaffray; 

22) Documents obtained by the Division from Richard Elliot-Square; 

23) Documents obtained by the Division from Fletcher Lewis Engineering; 

24) Documents obtained by the Division from Stephanie Ebert; 

25) Documents obtained by the Division from Vaughn Barbon; 

26) Documents obtained by the Division from Bank of America; 

27) Documents obtained by the Division from JP Morgan/Chase/Bank One; 

28} Documents obtained by the Division from SG Martin Securities; 

29) Two COs obtained by the Division from Raymond 1 ames Financial; 

30) Documents obtained by the Division from Peacock, Hislop, Staley & Given; 

31) Documents obtained by the Division from Pennaluna & Co.; 

32) Documents obtained by the Division from Saturna Capital; 

33) Documents and one CD obtained by the Division from TD Ameritrade; 

34) Documents obtained by the Division from Deutsche Bank Alex Brown; 

35) Documents and one CD obtained by the Division from Pinnacle Energy Services; 

36) Documents and one CD obtained by the Division from Pershing LLC; 

37) Documents obtained by the Division from Legent Clearing; · 

3 8) Documents and one CD obtained by the Division from First Southwest; 

39) Documents obtained by the Division from Rol?ert L. Stevens; 

40) One CD obtained by the Division from Pink Sheets LLC; 

41) Documents obtained by the Division from James Dow; · 

42) Documents obtained by the Division from Whitley Penn; 

43) Documents and. one CD obtained by the Division from V erizon Wireless; 

44) Documents obtained by the Division from James Matthews; · 
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DOCUMENTS AVAILABLE FOR INSPECfiON AND COPYING 
PURSUANT TO SEC RULE OF PRACTICE 230 

45) Documents obtained by the Division from OptionsXpress; 

46) One CD with electronic documents obtained by the Division via email from 
vFinance, Patrick Hayes, Amy LaRochelle, John Matthews, James Dow, 
OptionsXpress, and Peacock, Hislop, Staley & Given; 

47) Formal Order of Investigation regarding Lexington; 

48) Wells submissions; 

49) Documents obtained by the Division from foreign securities regulators; and 

50) Transcripts and exhibits from the evidentiary hearing In the Matter of Gordon Brent. 
Pierce, Admin. Proceeding File No. 3-13109. 

3 

A301 



VIA U.S. MAIL 

Newport Capital Corp. 

UNITED STATES 
SECURITIES AND EXCHANGE COMMISSION 
SAN FRANCISCO REGIONAL OFFICE 

44 Montgomery Street 
SUITE2600 

SAN FRANCISCO, CALIFORNIA 94104 

June 15, 2010 

c/o The Belize Bank Limited {registered agent) 
60 Market Square 
P.O. BQx 364 
Belize City 
BELIZE 

DnteCT; 415-705-8101 
FAX! 415-705-2331 

EMAlL; BIX:HHO!..ZS@sBC.OOV 

Re: In the Matter of Gordon Brent Pierce, Newport Capital Corp., and 
Jenirob Company Ltd. (Admin. Proceeding File No. 3-1 3927) 

Dear Newport Capital Corp.: 

Pursuant to Rule 230 of the Securities and Exchange Commission ("Commission") Rules 
of Practice, enclosed is a list of documents, CDs, and other media that are being made available 
to you for inspection and copying at the Commission's San Francisco Regional Office. 

You may inspect these materials in our offices before requesting that any copies be made. 
Alternatively, you may request that copies be made and sent to you from the list. In either event, 
pursuant to Rule 230(f), you will be responsible for the cost of photocopying the documents and 
copying or printing from the other media. If you request that we copy the documents and send 
them to you, the cost will be no more than $0.24 per page, exclusive of any applicable ~hipment 
cost and sales taxes. We estimate that the materials include about 70,000 pages and 32 CDs or 
DVDs, in addition to one hard drive. 

Please contact me if you have any questions about inspecting or copying the documents, 
or have your counsel contact me if you are represented by counsel. 

s:;:~ 
Steven D. Buchholz 
Staff Attorney, Division of Enforcement 

Encl: Document List 
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DOCUMENTS AVAILABLE FOR INSPECTION AND COPYING 
PURSUANT TO SEC RULE OF PRACTICE 230 

, 
In the Matter of Gordon Brent Pierce, Newport Capital Corp., and Jenirob Company Ltd. 

Administrative Proceeding File No. 3-13927 

. 1) Transcripts and transcript exh!bits from investigative testimony; 

2) Subpoenas issued by the Division of Enforcement ("Division"); 

3) Written requests to persons not employed by the Commission to provide documents 
or to be interviewed and correspondence related to the requests; 

4) Hard drive image obtained by the Division from Nicholas Thompson (one external 
hard drive, 120GB); 

5) Documents and two CDs obtained by the Division from National Financial Services; 

6) Documents and one CD obtained by the Division from the NASD; 

7) Documents and ten COs obtained by the Division from vFinance Investments, Inc. 
("vFinance"); 

8) Documents obtained by the Division from Transfer Online; 

9) Documents obtained by the Division from X-Clearing Corporation; 

1 0) Documents obtained by the Division from Nicholas Thompson; 

11) Documents obtained by the Division from Brown Brothers Harriman; 

12}Documents obtained by the Division from Lexington Resources, Inc. ("Lexington"); 

.13) Documents obtained by the Division from Ivan Saldana; 

14) Documents obtained by the Division from Knight Equity Markets; 

15) Documents obtained by the Division from Grant Atkins; 

16) Documents obtained by the Division from International Market Trend; 

17) Documents obtained by the Division from Brent Pierce; 

18) Documents obtained by the Division from Investor Conununications International; 

19) Documents and one CD obtained by the Division from American News Publishing; 

20) Documents, five COs, and three DVDs obtained by the Division from Leonard 
Braum berger; 
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DOCUMENTS A.V AILABLE FOR INSPECTION AND COPYING 
PURSUANT TO SEC RULE OF PRACTICE 230 

21) Documents and one CD obtained by the Division from Piper Jaffray; 

22) Documents obtained by the Division from Richard Elliot-Square; 

23) Documents obtained by the Division from Fletcher Lewis Engineering; 

24) Documents obtained by the Division from Stephanie Ebert; 

25) Documents obtained by the Divi~ion from Vaughn Barbon; 

26) Documents obtained by the Division from Bank of America; 

27) Documents obtained by the Division from JP Morgan/Chase/Bank One; 

28) Documents obtained by the Division from SG Martin Securities; 

29) Two CDs obtained by the Division from Raymond James Financial; 

30) Documents obtained by the Division from Peacock, Hislop, Staley & Given; 

31) Documents obtained by the Division from Pennaluna & Co.; 

32) Documents obtained by the Division from Saturna Capital; 

33) Documents and one CD obtained by the Division from TD Ameritrade; 

34) Documents obtained by the Division from Deutsche Bank Alex Brown; 

35)Documents and one CD obtained by the Division froin Pinnacle Energy Services; 

36) Documents and one CD obtained by the Division from Pershing LLC; 

37) Documents obtained by the Division from Legent Clearing; · 

38) Documents and one CD obtained by the Division from First Southwest; 

39) Documents obtained by the Division from Ro~ L. Stevens; 

40) One CD obtained by the Division from Pink Sheets LLC; 

41) Documents obtained by the Division from James Dow; · . 

42) Documents obtained by the Divi!lirin from Whitley Penn; 

43) Documents and. one CD obtained by the Division from Verizon Wireless; 

44) Documents obtained by the Division from James Matthews; 
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DOCUMENTS AVAILABLE FOR INSPECTION AND COPYING 
PURSUANT TO SEC RULE OF PRACTICE 230 

45) Documents obtained by the Division from OptionsXpress; 

46) One CD with electronic documents obtained by the Division via email from 
vFinance, Patrick Hayes, Amy LaRochelle, John Matthews, James Dow, 
OptionsXpress, and Peacock, Hislop, Staley & Given; 

47) Formal Order of Investigation regarding Lexington; 

48) Wells submissions; 

49) Documents obtained by the Division from foreign securities regulators; and 

· 50) Transcripts and exhibits from the evidentiary hearing In the Matter of Gordon Brent. 
Pierce, Admin. Proceeding File No. j-13109. 
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UNITED STATES 
SECU.RITIES AND EXCHANGE COMMISSION 

SAN FRANCISCO REGIONAL OFFICE 
44 Montgomery Street 

VIA U.S. MAIL 

Newport Capital Corp. 
c/o Mr. Gordon Brent Pierce 
124 31st Street 
West Vancouver, BC V7V 4P3 
CANADA 

SUtTE2600 
SAN FRANClSCO, CALIFORNIA 94104 

June 15,2010 

DIRECT:4JS-705-8101 
fAX:415·70S-2331 

I!>.WL: 8\JClmOUS@sEC.(i(lV 

Re: In the Matter of Gordon Brent Pierce, Newport Capital Corp., and 
Jenirob Company Ltd. (Admin. Proceeding File No. 3-1 3927) 

Dear Newport Capital Corp.: 

Pursuant to Rule 230 of the Securities and Exchange Commission ("Commission") Rules 
·Of Practice, enclosed is a list of documents, COs, and other media that are being made available 
to you for inspection and copying at the Commission's San Francisco Regional Office. 

You may inspect these materials in our offices before requesting that any copies be made. 
Alternatively, you may request that copies be made and sent to you from the list. In either event, 
pursuant to Rule 230(f), you will be responsible for the cost of photocopying the documents and 
copying or printing from the other media. If you request that we copy the documents and send 
them to you, the cost will be no more than $0.24 per page, exclusive of any applicable shipment 
cost and sales taxes. We estimate that the materials include about 70,000 pages and 32 CDs or 
DVDs, in addition to one hard drive. 

Please contact me if you have any questions about inspecting or copying the documents, 
or have your counsel contact me if you are represented by counsel. 

Sincerely, 

q ~ 
Steven D. Buchholz 
Staff Attorney, Division of Enforcement 

Encl: Document List 
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DOCUMENTS AVAILABLE FOR INSPECTION AND COPYING 
PURSUANT TO SEC RULE OF PRACTICE 230 

, 
In the Matter of Gordon Brent Pierce, Newport Capital Corp., and Jenirob Company Ltd. 

Administrative Proceeding File No. 3-13927 

1) Transcripts and transcript exh!bits from investigative testimony; 

2) .Subpoenas issued by the Division of EnforCement ("Division"); 

3) Written requests to persons not employed by the Commission to provide documents 
or to be interviewed and correspondence related to the reque8ts; 

4) Hard drive image obtained by the Division from Nicholas Thompson (one external 
hard drive, 120 GB); 

5) Documents and two CDs obtained by the Division from National Financial Services; 

6) Documents and one CD obtained by the Division from the NASD; 

7) Documents and ten CDs obtained by the Division from vFinance Investments, Inc. 
("vFinance"); 

8) Documents obtained by the Division from Transfer Online; 

9) Documents obtained by the Division from X-Clearing Corporation; 

1 0) Docwnents obtained by the Division from Nicholas Thompson; 

11) Documents obtained by the Division from Brown Brothers Harriman; 

12) Documents obtained by the Division from Lexington Resources, Inc. ("Lexington"); 

l3)Documents obtained by the Division from Ivan Saldana; 

14) Documents obtained by the Division from Knight Equity Markets; 

15) Documents obtained by the Division from Grant Atkins; 

16) Documents obtained by the Division from International Market Trend; 

17) Documents obtained by the Division from Brent Pierce; 

18) Documents obtained by the Division from Investor Communications International; 

19) Documents and one CD obtained by the Division from American News Publishing; 

20) Documents, five COs, and three DVDs obtained by the Division from Leonard 
Braum berger; 
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DOCUMENTS AVAILABLE FOR INSPECTION AND COPYING 
PURSUANT TO SEC RULE OF PRACTICE 230 

21)Docwnents and one CD obtained by the Division from Piper Jaffray; 

22) Documents obtained by the Division from Richard Elliot-Square; 

23) Documents obtained by the Division from Fletcher Lewis Engineering; 

24) Documents obtained by the Division from Stephanie Ebert; 

25) Documents obtained by the Division from Vaughn Barbon; 

26) Documents obtained by the Division from Bank of America; 

27) Documents obtained by the Division from 1P Morgan/Chase/Bank One; 

28) Documents obtained by the Division from SG Martin Securities; 

29) Two CDs obtained by the Division from Raymond James Financial; 

30) Documents obtained by the Division from Peacock, Hislop, Staley & Given; 

31) Documents obtained by the Division from Pennaluna & Co.; 

32) Documents obtained by the Division from Saturna Capital; 

33) Documents and one CD obtained by the Division from TD Ameritrade; 

34) Doc\llUents obtained by the Division from Deutsche Bank Alex Brown; 

35) Documents and one CD obtained by the Division from Pinnacle Energy Services; 

36) Documents and one CD obtained by the Division from Pershing LLC; 

37) Documents obtained by the Division from Legent Clearing; · 

38) Documents and one CD obtained by the Division from First Southwest; 

39) Documents obtained by the Division from Rol:?ert L. Stevens; 

40) One CD obtained by the Division from Pink Sheets LLC; 

41) Documents obtained by the Division from James Dow; 

42) Documents obtained by the Division from Whitley Penn; 

43) Docmnents and. one CD obtained by the Division ,rom Verizon Wireless; 

44) Documents obtained by the Division from James Matthews; · 
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DOCUMENTS AVAILABLE FOR INSPECTION AND COPYING 
PURSUANT TO SEC RULE OF PRACTICE 230 

45) Documents obtained by the Division from OptionsXpress; 

46) One CD with electronic documents obtained by the Division via email from 
·vFinance, Patrick Hayes, Amy LaRochelle, John Matthews, James Dow, 
OptionsXpress, and Peacock, Hislop, Staley & Given; 

47) Formal Order of Investigation regarding Lexington; 

48) Wells submissions; 

49) Documents obtained by the Division from foreign securities regulators; and 

50) Transcripts and exhibits from the evidentiary hearing In the Matter of Gordon Brent. 
Pierce, Admin. Proceeding File No. 3-13109. 
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VIA U.S. MAIL 

Jenirob Company Ltd. 

UNITED STATES 
SECURITIES AND EXCHANGE COMMISSION 
SAN FRANCISCO REGIONAL OFFICE 

44 Montgomery Street 
SUITE2600 

SAN FRANCISCO, CALIFORNIA 94104 

June 15,2010 

c/o Morgan & Morgan Trust Corporation Ltd. (registered agent) 
Pasea Estate 
Road Town, Tortola . 
BRITISH VIRGIN ISLANDS 

DIR.ECT: 41 S-705-8101 
FAX: 415-?0S-2331 

EMAn.: BUCI!Hous@see.GOV 

Re: In the Matter of Gordon Brent Pierce, Newport Capital Corp., and 
Jenirob Company Ltd. (Admin. Proceeding File No. 3-1 3927) 

Dear Jenirob Company Ltd.: 

Pursuant to Rule 230 of the Securities and Exchange Commission ("Commission") Rules 
of Practice, enclosed is a list of documents, CDs, and other media that are being made available 
to you for inspection and copying at the Commission's San Francisco Regional Office. 

You may inspect these materials in our offices before requesting that any copies be made. 
Alternatively, you may req\lest that copies be made and sent to you from the list. In either event, 
pursuant to Rule 230(f), you will be responsible for the cost of photocopying the documents and 
copying or printing from the other media. If you request that we copy the documents and send 
them to you, the cost will be no more than $0.24 per page, exclusive of any applicable shipment 
cost and sales taxes. We estimate that the materials jnclude about 70,000 pages and 32 CDs or 
DVDs, in addition to one hard drive. 

Please contact me if you have any questions about inspecting or copying the documents, 
or have your counsel contact me if you are represented by counsel. 

Sincerely, 

S~uc~~ 
Staff Attorney, Division of Enforcement 

Encl: Document List 
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... 

DOCUMENTS AVAILABLE FOR INSPECfiON AND COPYING 
PURSUANT TO SEC RULE OF PRACTICE 230 

~ 

in the Matter of Gordon Brent Pierce, Newport Capital Corp., and Jenirob Company Ltd. 
Administrative Proceeding File No. 3-13927 

. 1) Transcripts and transcript exh!bits from investigative testimony; 

2) Subpoenas issued by the Division of Enforcement ("Division"); 

3) Written requests to persons not employed by the Commission to provide documents 
or to be interviewed and correspondence related to the requests; 

4) Hard drive image obtained by the Division from Nicholas Thompson (one external 
hard drive, 120GB); 

5) Documents and two CDs obtained by the Division from National Financial Services; 

6) Documents and one CD obtained by the Division from the NASD; 

7) Documents and ten CDs obtained by the Division from vFinance Investments, Inc. 
("vFinance"); 

8) Documents obtained by the Division from Transfer Online; 

9) Documents obtained by the Division from X-Clearing Corporation; 

1 0) Documents obtained by the Division from Nicholas Thompson; 

11) Documents obtained by the Division from Brown Brothers Ha.rrlman; 

12) Documents obtained by the Division from Lexington Resources, Inc. (''Lexington"); 

13) Documents obtained by the Division from Ivan Saldana; 

14) Documents obtf!.ined by the Division from Knight Equity Markets; 

15) Documents obtained by the Division from Grant Atkins; 

16) Documents obtained by the Division from International Market Trend; 

17) Documents obtained by the Division from Brent Pierce; 

18) Documents obtained by the Division from Investor Communications International; 

19) Documents and one CD obtained by the Division from American News Publishing; 

20) Documents, five COs, and three DVDs obtained by the Division from Leonard 
Braum berger; 
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DOCUMENTS AVAILABLE FOR INSPECTION AND COPYING 
PURSUANT TO SEC RULE OF PRACTICE 230 

21)Documents and one CD obtained by the Division from Piper Jaffray; 

22) Documents obtained by the Division from Richard Elliot-Square; 

23)Documents obtained by the Division from Fletcher Lewis Engineering; 

24) Documents obtained by the Division from Stephanie Ebert; 

25) Documents obtained by the Divi~ion from Vaughn Barbon; 

26) Documents obtained by the Division from Bank of America; 

27)Documents obtained by the Division from JP Morgan/Chase/Bank One; 

28) Documents obtained by the Division from SG Martin Securities; 

29) Two CDs obtained by the Division from Raymond James Financial; 

30)Documents obtained by the Division from Peacock, Hislop, Staley & Given; 

31) Documents obtained by the Division from Petinaluna & Co.; 

32) Documents obtained by the Division from Saturna Capital; 

33) Documents and one CD obtained by the Division from TD Ameritrade; 

34) Documents obtained by the Division from Deutsche Bank Alex Brown; 

35) Documents and one CD obtained by the Division from Pinnacle Energy Services; 

36) Documents and one CD obtained by the Division from Pershing LLC; 

37) Documents obtained by the Division from Legent Clearing; · 

38) Documents and one CD obtained by the Division from First Southwest; 

39) DOCtlplents obtained by the Division from Ro'Qert L. Stevens; 

40) One CD obtained by the Division from Pink Sheets LLC; 

41) Documents obtained by the Division from James Dow; · . 

42) Documents obtained by the Division from Whitley Penn; 

43) Docwnents and. one CD obtained by the Division ji'om V erizon Wireless; 

44) Documents obtained by the Division from James Matthews; 
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DOCUMENTS AVAILABLE FOR INSPECTION AND COPYING 
PURSUANT TO SEC RULE OF PRACTICE 230 

45) Documents obtained by the Division from OptionsXpress; 

46) One CD with electronic documents obtained by the Division via email from 
·vFinance, Patrick Hayes, Amy LaRochelle, John Matthews, James Dow, 
OptionsXpress, and Peacock, Hislop, Staley & Given; 

47) Formal Order of Investigation regarding Lexington; 

48) Wells submissions; 

49) Documents obtained by the Division from foreign securities regulators; and 

50) Transcripts and exhibits from the evidentiary hearing In the Matter of Gordon Brent. 
Pierce, Admin. Proceeding File No. 3~13109. 
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UNITED STATES _@) SECURITIES AND EXCHANGE COMMISSION 
SAN FRANCISCO REGIONAL OFFICE 

44 Montgomery Street 

VIA U.S. MAIL 

Jenirob Company Ltd. 
c/o Mr. Gordon Brent Pierce 
124 31 81 Street 
West Vancouver, BC V7V 4P3 
CANADA 

SuJTE2600 
SAN FRANCISCO, CALIFORNIA 94104 

June 15,2010 

DlltECT: 415-705-8101 
FAX: 415-705-2331 

EMAIL: BUCHROLZS@soc.aov 

Re: In the Matter of Gordon Brent Pierce, Newport Capital Corp., and 
Jenirob Company Ltd. (Admin. Proceeding File No. 3-13927) 

Dear Jenirob Company Ltd.: 

Pursuant to Rule 230 of the Securities and Exchange Commission ("Commission'') Rules 
of Practice, enclosed is a list of documents, COs, and other media that are being made available 
to you for inspection and copying at the Commission's San Francisco Regional Office. 

'X" ou may inspect these materials in our offices before requesting that any copies be made. 
Alternatively, you may request that copies be made and sent to you from the list. In either event, 
pursuant to Rule 230(£), y<m will be responsible for the cost of photocopying the documents and 
copying or printing from the other media. If you request that we copy the documents and send 
them to you, the cost will be no more than $0.24 per page, exclusive of any applicable shipment 
cost and sales taxes. We estiiriate that the materials include about 70,000 pages and 32 COs or 
DVDs, in addition to one hard drive. 

Please contact me if you have any questions about inspecting or copying the documents, 
or hav:e your counsel contact me if you ·are represented by counsel. 

Siticerely, 

~vW-y 
Steven D. Buchholz 
Staff Attorney, Division of Enforcement 

Encl: Document List 
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DOCUMENTS AVAILABLE FOR INSPECTION AND COPYING 
PURSUANT TO SEC RULE OF PRACTICE 230 

• 
In the Matter of Gordon Brent Pierce, Newport Capital Corp., and Jenirob Company Ltd. 

Administrative Proceeding File No. 3-13927 

. I) Transcripts and transcript exh~bits from investigative testimony; 

2) .Subpoenas issued by the Division of Enforcement ("Division"); 

3) Written requests to persons not employed by the Commission to provide documents 
or to be interviewed and correspondence related to the requests; 

4) Hard drive image obtained by the Division from Nicholas Thompson (one external 
hard drive, 120 GB); 

5) Documents and two CDs obtained by the Division from National Financial Services; 

6) Documents and one CD obtained by the Division from the NASD; 

7) Documents and ten CDs obtained by the Division from vFinance Investments, Inc. 
("vFinance"); 

8) Documents obtained by the Division from Transfer Online; 

9) Documents obtained by the Division from X-CI~aring Corporation; 

1 0) Documents obtained by the Division from Nicholas Thompson; 

11) Documents obtained by the Division from Brown Brothers Harrhnan; 

12)Documents obtained by the Division from Lexington Resources, Inc. ("Lexington"); 

13) Documents obtained by the Division from Ivan Saldana; 

14) Documents obtained by the Division from Knight Equity Markets; 

1 S) Documents obtained by the Division from Grant Atkins; 

16) Documents obtained by the Division from International Market Trend; 

17) Documents obtained by the Division from Brent Pierce; 

18) Documents obtained by the Division from Investor Communications International; 

19) Documents and one CD obtained by the Division from American News Publishing; 

20)Documents, five CDs, and three DVDs obtained by the Division from Leonard 
Braumberger; 
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DOCUMENTS AVAILABLE FOR INSPEGriON AND COPYING 
PURSUANT TO SEC RULE OF PRACTICE 230 

21) Documents and one CD obtained by the Division from Piper Jaffray; 

22) Documents obtained by the Division from Richard Elliot~Square; 

23) Documents obtained by the Division from Fletcher Lewis Engineering; 

24) Documents obtained by the Division from Stephanie Ebert; 

25) Documents obtained by the Division from Vaughn Barbon; 

26) Documents obtained by the Division from Bank of America; 

27) Documents obtained by the Division from JP Morgan/Chase/Bank One; 

28) Documents obtained by the Division from SG Martin Securities; 

29) Two CDs obtained by the Division from Raymond James Financial; 

30) Documents obtained by the Division from Peacock, Hislop, Staley & Given; 

31) Documents obtained by the Division from Pennaluna & Co.; 

32) Documents obtained by the Division from Satuma Capital; 

33) Documents and one CD obtained by the Division from TD Ameritrade; 

34) Documents obtained by the Division from Deutsche Bank Alex Brown; 

35)Doduments and one CD obt~ned by the Division froin Pinnacle Energy Services; 

36) Documents and one CD obtained by the Division from Pershing LLC; 

37) Documents obtained by the Division from Legen.t Clearing; · 

38) Documents and one CD obtained by the Division from First SouthweSt; 

39) Documents obtained by the Division from Robert L. Stevens; 

40) One CD obtained by the Division from Pink Sheets LLC; 

41) Documents obtained by the Division from James Dow; . 

42) Documents obtained by the Division from Whitley Penn; 

43)Documents and. one CD obtained by the Division from Verizon Wireless; 

44) Documents obtained by the Division from James Matthews; 
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DOCUMENTS AVAILABLE FOR INSPECTION AND COPYING 
PURSUANT TO SEC RULE OF PRACTICE 230 

45) Documents obtained by the Division from OptionsXpress; 

46) One CD with electronic documents obtained by the Division via email from 
·vFinance, Patrick Hayes, Amy LaRochelle, John Matthews, James Dow, 
OptionsXpress, and Peacock, Hislop, Staley & Given; 

47) Formal Order of Investigation regarding Lexington; 

48) Wells submissions; 

49) Documents obtained by the Division from foreign securities regulators; and 

· 50) Transcripts and exhibits from the evidentiary hearing In the Matter of Gordon Brent 
Pierce, Admin. Proceeding File No. 3-13109. 
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UNITED STATES OF AMERICA 
before the 

SECURITIES AND EXCHANGE COMMISSION 

Administrative Proeeeding 
File No. 3-13927 

In the Matter of 

Administrative Law Judge 
James T. Kelly 

GORDON BRENT PIERCE 
NEWPORT CAPITAL CORP., and 
JENIROB COMPANY LTD. 
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Christopher B. Wells, WSBA #08302 
LANE POWELL PC 
1420 Fifth Avenue, Suite 4100 
Seattle, WA 98101-2338 
Telephone: (206) 223-7084 
Fax: (206) 223-7107 
Email: wellsc@lanepowell.com 

Attorneys for G. Brent Pierce 

UNITED STATES OF AMERICA 
Before The 

SECURITIES AND EXCHANGE COMMISSION 

Administrative Proceeding 
File No. 3-3109 

In the Matter of 
) 

~ 
) 

LEXINGTON RESOURCES, INC., ) 
GRANT ATKINS, and GORDON ) 
BRENT PIERCE, ) 

Respondents. 

) 
) 
) 

MOTION FOR MORE DEFINITE 
STATEMENT 

Pursuant to Rule 220(d) of the Rules of Practice, respondent Gordon Brent Pierce moves 

for a more defmite statement of allegations in the Order Instituting Proceedings ('"OlP"). 

Indefinite Allegations 

1. In paragraph l of the OIP, the term "associates" of Mr. Pierce is not defined. This term is 

used elsewhere in the OIP, yet nowhere is it defined. The Enforcement Division should 

be required to define the tenn, "associates" of Mr. Pierce. 

2. In pamgraph 2. the OIP alleges that Mr. Pierce provided ineligible capital raising and 

stock promotional services in exchange for stock option shares registered ou Form S·8. 

LANlt POWitLL PC 
SUTre4100 

I ~:10 FIFTH A VEN1Jil 
SEAT'TUl, WA 98101 

(206) 223-7000 

121 SOJ.OOOJII573837.l 
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But Lexington Resources issued a number of S-8 shares in a nwnber of grants over a 

nwnber of years. The OIP does not specify whiclt grants. For example. the largest capital 

funding took place in 2005 (see Form SB-2 dated October 14, 2005), but the OIP does 

not restrict the allegations to all S-8 grants in 2005 or to any particular grant in any 

specific year. The Division should be required to specify by date each S·8 grant in which 

it alleges Mr. Pierce received shares in exchange for capital raising services, each grant 

that resulted from promotional services and, as to each, also identity which capital raising 

effort and which stock promotion comprised Mr. Pierce's ineligible services. (This should 

be done in tabular form, which would better enable Mr. Pierce, the other respondents and 

the Hearing Officer to track the Division's allegations and proof on issue11 common to all 

parties.) 

3. In paragraph 6, the OIP alleges that Mr. Pierce "set up" an "off-shore entity" that "owned" 

Lexington Oil and Gas but does not identity the offshore entity to which it refers. The 

Division should be required to identify this entity. 

4. In paragraph 7, the OIP refers to Mr. Pierce's "longtime business associates'' and to ''his 

associates" who received Fonn S~8 shares but again does not identify any of those 

"associates" with respect to any Fonn S-8 shares issued -under any specific grant during 

the November 2003 to March 2006 time frame. The Division should be required to 

identify each such "associate" for each S.S grant, by name, date of grant and the amount 

of shares granted. The Division should further be required to identify each recipient of S-

8 shares who provided capital raising or stock promotional services for a specific grant 

and what funding, by date and amount, such services yielded. 

5. In paragraph 9, the OIP alleges that Mr. Pierce "served as both a stock promoter and 

capital-raiser" during the entire period from late 2003 to 2006. But the OIP does not 

allege that the activities described in paragraph 9 were the only services provided by Mr. 

LA Nit POWJ:LI. PC 
SUITE4100 

14llli'!ITH A VENUE. 
SBAITL!!. WA 98101 

(:l06} :m-7000 
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Pierce, nor does it explain which capital fmancings, by date and amount, were the 

product of these activities, nor does it explain why Mr. Pierce's managerial services were 

not the ones for which he was compensated with Fonn 8-8 shares but the unspecified 

capital raising and stock promotional activities were. The Division should be required 

either to make the allegation that capital raising or stock promotional services were the 

only services supplied by Mr. Pierce with respect to each S-8 grant he received (which 

cannot be done in good faith) or identifY which grants resulted from which of these 

ineligible services and which did not. The Division has further alleged that Mr. Pierce 

''used some of his S-8 stock to compensate others who helped" raise capital and promote 

stock but ha'l not identified which individuals, which 8-8 stock grants and which 

transactions are referred to. The Division should be required to identify these transactions 

by date of the S-8 share grant involved, date of Mr. Pierce's transfer of these S-8 shares, 

share amount and recipient. 

6. In paragraph 15, the OIP again refers to Mr. Pierce's ••associates" without identifYing 

them. Paragraph 15 also refers to an "omnibus brokerage account in the United States in 

the name of the offshore bank" without identifying the brokerage fmn, the offshore bank 

or the account participants in the .. omnibus" account. The Division should be required to 

identify each person included within the meaning of the term "associates" and to identify 

the offshore bank, the United States brokerage firm, the "omnibus account" and each of 

the account participants who was an "associate, of Mr. Pierce. 

7. In paragraph 17. the OIP alleges that Mr. Pierce owned between 10 and 60 percent of 

Lexington's outstanding stock from November 2003 to May 2004 and alleges in 

paragraph 18 that Mr. Pierce's curative Schedule 130 filed on July 25, 2006 was 

inaccurate. But the OIP does not identify what persons other than those listed in the 

LANB PoWELL PC 
SUITE4100 

1420 P!PTH AVBNUE 
SBATTLB. WA 98101 

(206) 223-7000 
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Schedule 13D held Lexington stock beneficially owned or controlled by Mr. Pierce. The 

Division should be required to identifY all such persons. 

Further Reasons for More Definite Statement 

It is impractical, unreasonably burdensome and expensive for Mr. Pierce to speculate 

about what conduct the Division alleges was unlawful. This i.s particularly unfair, given that the 

Division has been investigating Lexington Resources for three years. 

One year ago, the Division issued a letter inviting a Wells Committee submission in 

response to its recommendation to file a civil injunctive action in federal court. (No reference 

was made to an administrative proceeding, but here we are.) See Exhibit A (July 3, 2007 letter to 

the undersigned) to Brent Pierce's Wells Committee Submission to SEC under 17 CFR 

§202.5(c), attached as Exhibit 1 hereto. Mr. Pierce provided as much detail as possible to explain 

his position, despite a lack of clarity as to the basis for the Division's proposal. But in contrast to 

Mr. Pierce's precision, the Division has backtracked. and supplied far less detail in its OIP. 

Indeed, the OIP seems designed not to provide notice and an opportunity for a hearing, but rather 

to provide titillating intrigue for the press. 

It is hardly fair to Mr. Pierce, or the other respondents, to allow the Division to proceed to 

a hearing on the fuzzy notice supplied by the OIP. The Division is bound to "ambush" Mr. 

Pierce. Moreover, the Division's lack of specifics in the OIP subtly and improperly shifts the 

burden of persuasion upon Mr. Pierce, forcing him to struggle to respond to inoomprehem:ible 

tenns such as "his associates" and a miasma of S-8 grants perhaps but maybe not under attack. 

Unless the OIP is clarified, the Division will have been allowed to exploit Mr. Pierce's candor in 

his Wells submission while continuing to hide its own position behind the OIP's elusive 

allegations. Ultimately, the Division's tactics will not help the Hearing Officer, nor will they 

benefit the record. But Mr. Pierce wiD feel the greatest impact 

LANE PoWELL PC 
SUrtE4100 

1420 l'lFTli A VENUE 
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Conclusion 

The Hearing Officer should order the Division to provide the details requested above by 

amending the OIP and delivering it to COUilBel no later than October 30, 2008. 

DATED this 20th day of August, 2008. 

LANEI'OWELLPC 
SU!TE4100 

!420 I'!F"JH AVI!NUB 
SEATILB, WA 98!01 

(206) 223-7000 

121503.0001/15738)7.1 

LANE POWELL PC 

!/f}r1Je/{iL By___, 
Christopher B. Wells, WSBA No. 0830Z 

Attorneys fur Respondent G. Brent Pierce 
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In the Matter of 
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Administrative Law Judge 
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DIVISION OF ENFORCEMENT'S RESPONSE TO RESPONDENT PIERCE'S 
MOTION FOR MORE DEFINITE STATEMENT 

I. Introduction 

The Division of Enforcement ("Division") submits this response to the motion by 

respondent Gordon Brent Pierce ("Respondent" or "Pierce") for a more definite statement of 

certain allegations in the Order Instituting Proceedings ("OIP") in this matter. In light of the 

material already made available to Pierce and his own knowledge of the facts, Respondent has 

more than enough information to prepare a defense. His motion for a more definite statement is 

therefore unfounded. Nonetheless, the Division provides Respondent with additional 

information below, to the extent that such information is relevant to the claims being made 

against Pierce. Other than the allegations for which the Division provides additional information 

below, the Division opposes Respondent's motion for more definite statement. 

ll. Legal Standards For A Motion For More Definite Statement 

The Commission's Rules of Practice require that an OIP to which an answer must be 

filed "shall set forth the factual and legal basis alleged therefor in such detail as will permit a 

specific response thereto." Rule 200(b)(3) (17 C.F.R. § 200.200(b)(3)). Where the OIP provides 

sufficient information for the respondent to prepare a defense, no more definite statement is 

necessary. See In re Monetta Financial Services, 1nc., Release No. APR~563 (available at 

1998 WL 211406) (Apr. 21, 1998) (citing In re Morris J. Reiter, 39 S.E.C. 484,486 (1959)). 

Respondents "are not entitled to a disclosure of the evidence upon which the Division intends to 

rely." Id. 

III. The Division's Allegations Against Pierce In the OIP 

The Division is bringing a focused case against Pierce, and he possesses all of the 

necessary information to prepare a defense to the Division's case. The Division alleges that 

Pierce violated Sections S(a) and 5(c) of the Securities Act of 1933 ("Securities Act'') by offering 

and selling shares of Lexington Resources, 1nc. ("Lexington") without filing a registration 

statement or qualifying for an exemption with regard to his stock offers and sales. The Division 
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further alleges that because Pierce obtained his shares from Lexington with the goal of selling, 

rather than holding, them, he engaged in a distribution ofthe shares as an unden.vriter. Pierce's 

status as an underwriter precluded him from relying upon the exemption from registration 

provided in Section 4(1) of the Securities Act. Pierce therefore sold shares without filing an 

effective registration statement or qualifying for an exemption from registration. 

The OIP therefore alleges in paragraph 14 that Pierce acted as an unden.vriter in an i11egal 

distribution of stock in Lexington by acquiring shares with a view to distribution and then 

transferring or selling them almost immediately after he received them. The Division has made 

its investigative files available to Pierce and he is aware of the issuances of Lexington stock that 

he received purportedly pursuant to registration statements that Lexington filed on Form S-8. As 

a result, Pierce does not meet the test for obtaining a more definite statement. Nonetheless, the 

Division states that Lexington filed registration statements on the following dates and then issued 

shares to Pierce in the following amounts, which Pierce then transferred or sold as an underwriter 

in an illegal distribution: November 21, 2003 (1.6 million shares1
); June 8, 2004 (320,000 

shares); February 27, 2006 (500,000 shares); and March 14, 2006 (500,000 shares). 

In paragraph 16, the OIP alleges that Pierce sold at least $2.7 million in Lexington stock 

through an omnibus brokerage account in the U.S. in the name of an offshore bank. The 

Division has made its investigative files available to Pierce, and he undoubtedly is aware of the 

identity of the offshore bank and U.S. brokerage firm through which he sold Lexington stock. 

Nonetheless, the Division states that the U.S. brokerage account was held at vFinance 

Investments, Inc. and the offshore bank in whose name the omnibus account was held is Hypo 

Alpe-Adria Bank of Liechtenstein. 

The OIP further alleges in paragraphs 17 to 19 that Pierce owned or controlled more than 

10 percent of Lexington's stock during specified time periods and fuiled to file required reports 

accurately disclosing his beneficial ownership and changes in his ownership. Pierce is aware of 

the entities he controlled that owned Lexington stock during the periods specified in the OIP. 

Despite Pierce's knowledge of the underlying facts, the Division states that Pierce's belated 

1 This share amoUDt is adjusted for Lexington's three-for-one stock split on January 29, 2004. 
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Schedule I 3D was inaccurate because it did not include all of the Lexington stock owned by the 

entities Pierce listed in the 13D and because it failed to include all of the vested stock options 

that Lexington granted to another entity, International Market Trend. Pierce controlled 

International Market Trend and its vested stock options, and therefore was required to include 

those Lexington holdings in reports disclosing his beneficial ownership and changes in his 

ownership. 

Paragraphs 20 and 21 of the OIP plainly state the specific securities statutes and rules that 

the Division alleges Pierce violated through his conduct. No more definite statement of the law, 

or of any facts, is needed to permit Pierce to respond to the allegations against him in the OIP, as 

he already has responded by admitting or denying the allegations that pertain directly to 

violations allegedly committed by him. See Answer of G. Brent Pierce at,. 14, 16, and 17-21. 

Pierce requests additional information about other allegations in the OIP that relate to 

services provided and stock received by associates of Pierce. That information is not necessary 

to permit Pierce to respond to the allegations against him because it pertains to the violations 

allegedly committed by Lexington and Respondent Grant Atkins, not by Pierce. Therefore, no 

more definite statement with regard to that information should be required. 

Accordingly, other than the allegations for which the Division has provided additional 

information above, the Division respectfully requests that the Hearing Officer deny Respondent's 

motion for more definite statement. 

Dated: September 17,2008 Respectfully submitted, 

y_VU{/) 
Marc 1. Fagel 
JohnS. Yun 
Steven D. Buchholz 

( 

DIVISION OF ENFORCEMENT 
SECURITIES AND EXCHANGE COMMISSION 
44 Montgomery Street, Suite 2600 
San Francisco, CA 941 04 
Phone: ( 415) 705-8101 
Fax: (415) 705-2501 
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UNITED STATES OF AMERICA 
Before The 

SECURITIES AND EXCHANGE COMMISSION 

Administrative Proceeding 
File No. 3-13927 

In the Matter of 

GORDON BRENT PIERCE, 
NEWPORT CAPITAL CORP., AND 
JENIROB COMPANY LTD., 

) 
) 
) SUPPLEMENTAL DECLARATION OF 
) CHRISTOPHER B. WELLS IN SUPPORT 
) OF RESPONDENT PIERCE'S POST-
) ORAL ARGUMENT BRIEF 
) 
) 
) 

Respondents. ) 
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f, Christopher B. Wells, declare as follows: 

1. I am one of the attorneys for. respondent 0. Brent Pierce in the above-entitled 

administrative proceeding. I previously represented Mr. Pierce in an earlier administrative 

proceeding entitled In the Matler of Lexington Resources, Inc., Grant Atkins, and Gordon Brent 

Pierce, Admin. Proc. File No. 3-13109 (the "First Proceeding"). l also represented Mr. Pierce in 

responding to the SEC Division of Enforcement's request for documents and testimony during 

the investigation that led to both administrative proceedings. I have personal knowledge of the 

facts stated in this declaration, and l could and would testify competently to those facts if called 

as a witness. 

2. Attached as Exhibit A hereto is a true and correct copy of a letter to me from SEC 

Division of Enforcement attorney Steven D. Buchholz dated May 17, 2006, together with the 

subpoena and Form 1662 enclosed with that letter. 

3. Attached as Exhibit B hereto is a true and correct copy of my Jetter to 

Mr. Buchholz dated July 21, 2006, together with the "subpoena attachment to Brent Pierce, with 

responses" enclosed with that Jetter. 

4. Attached as Exhibit C hereto are true and correct copies of pages from the 

transcript of testimony given by Brent Pierce on July 27-28, 2006 in connection with the SEC's 

private investigation entitled "In the Matter of Lexington Resources, Inc. (SF 2989)," at which I 

was present. 

I declare under penalty of perjury that the foregoing is true and correct and that this 

declaration was executed at Seattle, Washington on June 29, 2011. 

OHS WEST:261200737.1 

Christopher B. Wells 

SUPPLEMENT i\L DEClARA T!ON OF CHRISTOPHER B. WELLS 
IN SUPPORT OF PIERCE'S POST .ORAL ARGUMENT BRIEF 
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SEC 

UNITED STATI!S 
S&CUitiTIES AND EXCHAHG&: COMMISSION 
SAN FRANCISCO DISTRICT OFFICE 

44 MontQomery Street. 
'9mlr2100 

&vi Plw«;mco, CllJ!ICIUM M1c.& 

~002 

~PW.:4l~:J.Illll 
F..xNI.NIQ:~U.~JI 

IDWI.:IIIJC:II!Cir ""'4!J!JlC 00\' 

VIA FACSIMILE TO a06=223-71 Q2 
AND u.s. MAIL: 

ChrlstopheT B. Wells, Bsq. 
Lane Powell P .C. 
1420 Fifth Avenue, Suite 4100 

. Seattle, WA 98101 . 

May 17, 2006· 

Re: In the Matter of lexington Resources, Inc. (SF·2989) 

Dea:r Mr. Wells: 

Pursuant to a foo:pal ord.er of private investigation entcRd by the United States Securities 
and Exdlangc Commission ("Commisslonj in the above-referenced matter, the sta:tf of the 
Commission is issuing the enclosed subpocila to yol.U' client Brent Pierce. The attacltmeJlt to 1he 
subpoena contains thC :;amc request for documents that was included in the staf!"s request to Mr. 
Pierce dated October 19, 2005 and ~nda the relevant time perlod through today, May 17, 2006. . . 

Please read the subpoena and.tbis lettcrcarcfu.11y. This letter answers some questions Mr. 
Pierce ioay have about the subpoena. Please also read the eticlosed Form 1662. Compllimcc . 
with Uie subpoena is mandatory; failure to comply may result in a fine and/or imPrisonment. 

.. 
Prgduclpg Docum.ent! 

What marerlals mUst be produc&i? 

. The subpoena requires ~on of the documentS described in the attadtmeot to the 
subpoena. 'l'he attachment ddines some terms (such lis "document'? before Iist.ing Wbat must be 
produced.. These documents must bo produced to the Commission by May 31, 2006. . ' 

Please note that if copies of a document differ in any way, they arc considered separate 
doCuments and each one must be produced. For cxamp~ if then: arc two copie$ of the same 
letter, but only one of them haS handwritten notes on it, both the clean eapy and the one with 
notes must be produced. 

If you prefer, photocopir:s of the originals may be pt<>duced. Tile Commission cannot 
reimburse copying costs. The copim rnust bo identical to the originals, i~luding even mint · 
marks or print. If you cboose to send copies, the originals must be Jcept in a safe place. We will 
accept the copies for now, bi:rt may requin:: production of the originals later. . · · 

EXHIBIT A 

05/17/2006 WED 18:26 (JOBNO. U78l lifJOO.Z 
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Christopher B. We.lis, Esq. 
May 17,2006 
Page2 . 

SEC tal 003 

· · If photocopies are·produccd, please put an identifying notation on each page of each 
doCUlilmlt to indicate that Mr. Pierce produced it. and number the pages of all the doewnents 
submitted. Please make sure the notation and nwnber do not conceal any writing or xnarJdng on 
the docuxnent. If originals arc produced, please do not add any identifying notations. 

Do I need to send anything else? 

You should enclose a Jist briefly dcacrlbing each iteJn produced. The list should state to 
which oategory numbcr(s) in the subpoena attacbm.ent each item responds. 

. . 
Mr. Pierce a1sq should include a cover letter stating whether he believes he bas met his 

obligations under 'the subpouta by seaiclllng ~ly and thotoughly for cm:rythi.n.g called for by 
the subpoena, and producing It all to us. ' 

lWzat if I do not produc~ .everything tkscribetl in the attachment 'to tlu! subpoena? 

'The subpoena requires production of all the .materials described in it ~ for .any r.cason­
including a claim of attorney-client pivllege -you do not produce something called for by the . 
s'ubpoena, you should submit a list of what -is not being produced. The list "shoUld dcscn"be eacll 
item Separately, noting: · 

• its autho.r(s); 

• its date; 

• its subject matter; 

• the name of the person who has the item now, or the last person known to have it; 

• the names of everyone who evc:t' bad the item or ·a copy of it, and the names of 
everyone who was told the Item•s co~; and · · 

,. the reason the item was not produced. 

If you withhold anything on the basis ofa c:laim of attorney--client privilege or attorney work 
product protection, you should also identify the a:ttomey and client involved. ... 

Where should I send lhe maurials? 

Piease send the materials to: 

Steven D. Buchholz . 
U.S. Securities and Exchange Commi.ssion 
44 Montgomery Street, 26"' Floor 
San Francisco, California 94104 

~ 
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Christopher B. Wells, Esq; 
May 17,2006 
Page3 

Testft'.riug 

Where and when do I testlfl? 

SEC 

. . 
The subpoena requites Mr. Pierce- to tcsti:fY under oath regarding this matte:' before 

officers of the Commission at 700 Stewart Street, Fifth Floor, Seattle, Washblgton 98101 on 
Wednesday, JUllC 7, 2006 at 9:00 a.m. · 

Other Important lnfonnatiou 

What WiU the Commission tkJ w/J:h the materlalJ produced? 

ta!004 

The enclosed Form 1662 includes a List of Routine U$CS of information provided to the 
Commission. This form has other important information for Mr. Pierce. Please read it carcfuUy. 

Has the eoinmlsswn determined thai anyone has done anything wrong? 

This ip.vestigat.ion is a non-public, fact-findiDg inquhy. We BrC tcyi.ng to determine 
whether there have been any violations of the federal securities laws.· The Investigation and the 
subpoena do not mean that we have concluded that anyone has broken the law. AJso, the 
investigation does not mean that we have a negative opinion of auy person, entity, or sccnrity. 

I have read thl.!letter, tlu! subpoena, and Form 1662, but-.1 sttU "!laYe que.sttons. Whot,should I 
do? . 

If you hav~ 'any other questions, please call~ at 41S-293-03l2. 

v cry tra1y yours. 

8~-a:0 
Encl.s: Subpoeila. with .Attachment 

Form 1662 

Staff A~t Office ofEnforccm.e:nt 

t 
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SUEPOENA 
UNITED STATES OF AMERICA 
SECURITIES AND SXCHANGE COMMISSION 

In tho Matter of Le!lneton R!Jourses, Inc; (Si-2989) 

To: Breat PleNe 
e/o Cbri.stopher B. Wells, Esq. 
Lams Po'W'Cll P.C. 
1420 Fifth Avenue, Suite 4100 
Seattle. WA 98101 

0 YOU MUST PRODUCE cwerytbj:og ~ed in the Atw::.bment to this subpoc:na:to 
offi.cers of the Securities and.Exc~ Commi.ssion at the placo. and no later than the date and 

·time. spc:cified below. 

U.S. Securities and Exchaoge Commission 
44Montgommy s~ 2~ Floor . 
SanPrancisco,Catifomia 94104 

· Datetrime: May 31, 2006 .at S:OO p.m. PDT 

0 YOU MUST TES~ before offioers of the ~tics and Exchange Commiss:lon. at the 
place, date and time spcc.i.fied below. 

By: 

United States Attoriley,!!ll Office 
700 Stewart Street. Fifth Ploor 
Seattle, Washington 98101 
I>atc-/ri:a:te: June 7, 2006 at 9:00 a.m. PDT 

FEDERAL LAW REQUIRF.S YOU TO CO:MPLY Wl'TH TB1S SUBl"'ENA.. 
·Failure to compjy may subject )'0\l to a fine and/or imprlsomneot. 

Date: May 17.2006 
Steven D. ·Buchholz, • . 
U.S. Securities and~ Comtni.ssion. San Frenci:lco District Office . 
44 Montgomerj- Sm:et, 2dfi Floor; SanFram:iseo. CA 94104; Telephone: 415-29J..0312 

I am an officer of the United States Securities and Exchange Commission authorjzed io issue 
subpoenas in this malter. The Securities and Excban&c Commission has issued a :funnal order 
authoxizin,gthls investigation 'Uildel' Scction.21(b) ofthe Securities Exchange Act of 1934: · 

NOTICE TO wrrNESS: l!ym claim a W!ti1W file or znlleap. submit this :IUbpocma with the dafm voucher. 

f 
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.Subpoena Attachment to Bren.t Pierce 
Lexington Resources, Inc. (SF-2989) 
May 17, 2006 
Page.2 

Snbpc;~ena Attachment to-Brent Pleree 

In the Matter of LeXington Resources, Inc. (SF-2989) 
May 17,2006 

DEFlNil10NS 

A. .. YOU" and "YOUR" mean Brent Pierce and any person or entity acting on 
YOUR bcb8l:f, :Including but not limited to agent3, employees, consul~ 
accountants, and attorneys. · 

B. "LEXINGTON RBSOURCES" means Lexington. Resources, ~ and all o:f'its 
CUI'Jent and former ofiicers (mcJ,udirig but not limited to Grant Atkins and Vaughn 
Barbon), directors (includblg but not limited to Douglas Humphreys, NOIIIUID 
MaciGnnon, and Steve Jewett). employees. agents, independent contractors, 
partners~ limited partners, attorneys. aoccnmtants, aftiliatcs. subsidiaries (including 
Lexiugton Oil & Gas Ltd. Co. LLC), divisions, predcccssors, and successors; .and 
any person acting on be.balf of LEXINGTON RESOURCES With e:x:press. 
implied, or apparent authority 10 do so . 

. C. "DOCUMENTS" means any and all reoords in. YOUR possession, custcx!y, or 
control, wbcthcr drafts or in finished versions, whether stored in written. 
magnetic, or electronic fODil, inclp.ding but not llinitcd to files, notes, S1lllllDm!ics, 
axlalyscs, m.emoranda. correspondence. electronic mail, 13csimilc transmlssfol)s. 
audio or video tape recordinas, computer t:apeS or disks, and all :n:cords 

· encompassed by Rule .34(~ of the Fedetal Rules of Civil Procedure. 

D. "COMMUNICAUONS" inc:ludea iWY transmittal or recelpt ofinfonmition, 
whether by chance or prcammacd. formal or ~xmal, oral, ~ or clecti'onie. 
including but not limited to CODvcrsations, meetings,. and discussions in. person or 
by telephone or video conference; and written coaespondcnce tJm:msh the usc of 
the mails. tclcph®CSlincs and wires. courier services, and clect:ronic media such 

. as electronic mail and instant messenger. · · 

J1MEPBRIQ]2 

Unless otherwise stated below, this Attachment calls for DOCUMENTS dated, 
created, or reviewed between Octobet 1, 2003 and May 17, 2006. 

-.lot•' 
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DOCUMENTS TO BE PRODUCBQ 

1) DOCUMENTS sufficient to identi~ by name, addx'css. and telephone number 
every ~P~ or other entity for which YOU ha~ Provided~ or with 
wbieh YOU have been affiliated in any capacity since 1995. 

· 2) DOCUMENTS retlecting ell rmdeidial addresses, telephone numbm:s, drivers 
licensC numbers, passport numbers. aruhiliascs ~by YOU since 1995. 

3) . All ~ from checking, savings, cremt card. and other bank accounts in 
YOUR. name or in which YOU have a 'benBficial.i.nterest. 

4) All statements wm securities brokerage aceount~ in YOUR .name, in which YOU 
have a beneficial interest or c:xeroisc discn:tionary control, or in whose profits 
andfor losses YOU~ 

5) AD DOCUMENTS constitutixl& rct1ectin& or rclatittg to any~ wbctht:r 
w:ritten or oxal. bctM::en YQU and LEXINGTON RESOURCES. 

6) DOCUMENTS sufficient to identify by name, adlkcss, telepbon= number, and e­
mail address all pe.mons and emitics ictained, directly or hldircctly, by' YOU to. 
provide promotional, marlceting.. advC:rt.is.lng, 1inancial, managcria.l, ·accounting, 
.investm.m; scientific, geologic. geophysical, drilling. operational. legal, business · 
n:lations, public relations, media relations, investor relations, or investor 
communioatio.ns services rcla:ting to LEXINQ-TON RESOURCES. 

· ·7) All DOCUMENTS constituting. reflecting. or n:lating to any~ whether 
written or oral. between YOU and any other person or entity concemhlg 
LEXINGTON RESOURCES. . 

8) All DOCUMENTS constitut:ina or reflecting COMMUNICATIONS between 
YOU and LEXlNOTON RESOURCES. 

9) All DOCUMENTS constitutiJli or mlccting COMMUNICATIONS between 
YOU and any other pc:l'!IQn or entity cotlCemiDg LBX'INOTON RESOURCES. 

1 0) All DOCUMENTS constituting or relating to invoices, statements ofVIOl'lc; or; any 
other DOCUMENTS describ:i.ag services aetually pertonDed by YOU or any other 
person or entity rclatiog to LEXINGTON RESOURCES. . 

11) All DOCUMENTS relating to payment4 or other consideration of any kind. 
(including but not limited to sto<:k, stock options. no~ and wariants) exchanged, 
directly or lndirectl.y, between YOU and LEXINGTON RESOURCES. This 
request includes bqt is not llinitcd to reeeipts, invoices, requ.fsftiom, cancelled 

... , . 
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cheW (:front and baclc), stock ~fer records, accounts payable records, imd 
accounts n:ccivabla records. 

12) All DOCUMENTS ~to pa:ytttcnts or other eonsidc.tati.on of any .ldnd 
(including but not lhnitc:d to stock. stock optiODS. notes, and wamtDts) exc~ 
directly or iodh"edly, between yOU and any other pet$On or entity iu c~ 
with services rclatiDg to LEXINGTON RESOURCES. This~ includcsl but 
is not lim;itcd to rc:ccipt.S, invoices, recjuisitions, cancelled. cbedcS (front arid. batl::), 
stock transfer records, ~~~;;counts ~lc records, and accounts rCccivahie xeeords. 

. . 
13)All drafts and final versions ofpro:moti.oDal-materi.als, oewslcttezs, reports, tout 

sheet$, matkcting, advcrtisin~ ~ relc:ascs, public statements, investor Jdts, 
:investor relations pac:kages, or similar DOCUMENTS. incluclina but not limited 
toe-mails. faC$lmilcs, and in1emr:t postings, relaiing to I..'EXD'ofGTON 
RESOURCES. 

. . 

14) All DOCUMENTS that support each stat=e:tn made in anY materials distributed 
by YOU relating to LEXINGTON RESOURCES. 

1 S) DOCUMENTS sufficient to identify all i.n1J::met service provider accoun1S and e­
mail addresses maitrtained by YOU. 

· 16) DOCl.JMENiS S'tl!ticicnt to identify aU screen names an4 user aecounts 
maintained by YOU for Raging Bull, Yahoo, or any other internet stock me.ssigc 
board or chat room. 

11) All messigcs rel.ati.ng to LEXINGTON RESOURCES posted by YOU or1 Raging 
BU.U.. Yahoo, or any other intcmet stock mcssege board or chat room. 

18) Telephone teeords for iill telephone numbers maimained by YOU. 

19) All DOCUMENTS rdlccting or relatin& to any loans or lines of credit :received·~ 
givcD. directly or indirectly, between YOU and LBXJNGTON RESOURCES. 

20) All DOCUMENTS rcfleding or relating to ~purchases, grants, sales, 
transfc::rs, or 8I:1Y other t:nmsactions by YOU in the sccuri:ti.es ofLBXINGTON · 
RESOURCES, includitla but not limit!ld to :>took, stock options. notes, and · 
wamurts. 

21) All DOCUMENTS relating to the least; re:rrtal, or ow:nersbip of premises looatcd 
at 2211 Rkuland Drive, Suito 100, Bellingham,_ WA 98225; including but not 
lliuited to agrccm.ents and records of payments. 
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22) All DOCUMENTS relating to the lease. rental, or owncrshfp of premises loca:tl:d 
at'Rennweg 28. CH-8001 Zilrleh. Switzerland; including but not limitx:d to 
agreementS and zeeords of payments. 

23) All DOCUMENTS relating to the lease, rental, or ownership ofpi:emises located 
at 84 Brook Street. Mayfim, London WlK 5EH. United IGngdom; includiDg 'hut 
not limited to agrccment.1 and teCOrds of payments. 

24) All OOCUMEN'fS relating to the lc:a.sc, rental. or ownership of premises located 
at 16377 Lincoln Woods Court. Surrey, Brilish CohnnbiaB3S 018, Cmlada; 
including but n~ limited to agreetnC!lb and recOrds ofpaymenu. 

IZ!009 

/:.• 05/17/ZOO$ WEI> 18:28 {JOB NO. 8176 J Ill 009 

A343 



05/17/200~ 18:23 FAX 4157032331 SEC 

w! :sEC~SANDEXCHANGECOI\fMISSION 
· ·. .. Wa~hlnetoa, D.c • .zo~9. ·. 

~tai lnlormatlou for Penons .iiequested t&·snpply 
.bt'ormatloll V'oluD.ian.y er ~to Sap~ l11f0l"D1Jltlou 
· ~uot to a :Commlssioll S11bpeeu 

·Fal&u ~ anc:fDoc:umants 

S~tlon 1oo1 ofl}tla 18 of.lhe Untted 'S1ates Code provides as fOirews: 

raJ 010 

Whower:ln1lllymctterwtthlnthejurlsdlctlonofanydep.artrnent.or•ncyof.th9Unlteci-$tafft1MoWtngiyWtd 
Wlllfillly falsltle$, ~nCHls or covers up by MY lrlciC, scheme, or device a mafettal ~ct. Oritl~.ang tahse, 
1'lotltlous orftaudulent•tabirnents or repreeentallons, or.ma.ka or u.s aqy1*e writing o'rdoe\lmentJsnowlng 

, the aaine to contaln·ahY falae, II~·'Or'fraUdulel'lt statement or entrY, •hall be fined un- this We or 
. lmpffsOned not more1han flw Y.e~ or both. 

TesUmony 

11 your wstimany Is 1akert, YoU shoukf .be aware. of truJ fOIIoYif~: 

:1. . RecOrrt. YoUr testimony Will be tnlilacribed by a reporter. ff you deslnJ to go oif'tht record., please irldloa&o this to the 
~mlsslorfemployee taking youttestrmony, who Will cletrtnnlne whethettogrant your r.quest. The reporter will not go oft 
~e recionf.st your, o.r your oounsel'll, dl~.. · . . : . . · . . 

· ·a. Oot.muL You have tM tlghtto be ~led. represented lillld adVINd by oouosel al'youreholoe. Voi.Jrcoun~!l may 
advise you before, dUJirlfj a1ld aft«~testlmonyj qu'ectlon you bl1ely atthe conduslm1.ofyourfe$tfmc)nyfD.Ciarift any of 
·~answers you glva du~g teStirn!Jily; and make oomrnary ncite$ dumg your tiStimony ~ly far your use. 11 you·are 
:accompanl'ed byCDUn$el, you may consult prt\lately. • · 

.' . ... 
.ffyouarenotaccompanl!ld'?Y~·plGeaeadvfsetilcCOmmlaslornnnpt~taklngyourt..mnonywheneverdl.(lngyolK 
testlmony you desire to be accompanied, represemed and~ by cou!1S&f. Y01;1fte:st1mony wDI he adjourned to afford 
you tM oppo!'tUttlly to lll'llii"'QEI, to do so. 

'J'gu may bit rvpras'ented by counsel who ei$0 repr•ents other pe1'110M lnvo~ In the Commission's lnveaOgatlon. This 
multiple. repraaJeRtatiOn, howovsr, presents a potential eon11ct of Interest It one cllent's:f~ 81$ or may be adverse to 
another'S. tf}'OU are represtmted by counsel Wholll8orepf111Mnte otherJ)elliOrls lnvotw~ lntnelnvMtlgatlon,the Cominlsslon 
Witt aaaumethatYQl.l end oounaet~ dluqussed anci1"81S01ved alllssuesconewnlng po$$1bleoont!lct.oflntentst. Thsc:holce 
o~ counsel, anct the reeponslblity tor that choice, Is' yours. . . . 
a. · ihrns~ AVl:lilablllty. Aule e o1'tha Oortllnldlon's Rules Relating to ~. 17 CFR203.6, stetes: 

• t • 

. . A pei"SSi1 w~ has submitted documenfaly eVidence or ~ony In • fonnallnvastlgallve proc.edlng ~ ~ 
entitled, upon written ntqtJeSt,-to J:!t'OCUI'G a copy of his ctocumenta1y ovldenoa o~.a.transcdptQ1hls t.st~monyon 
payment of the eppr.opflate tees: PrcvldBd, hO~ 'll'lat.ln a nonputl(ic formeC lr,IWstlgattve pt0(?88dlng the 
CommlsslonmayfctgoodCI:lUs&deoyauchmquest.lnanyevont,a'ny~~Pf'CIP8fl'den!lflc:atlon,ahallhaYe 
the rlght.to l~tha,ofllclallnlnsorlplofltle.~· own testlmO!ly •. 
,· . . 

If you ~Ish to purc::ll8sB a copy ofltlo ~cfyourteslfmony' the"'~ wit provl<HI you With II copy mthupproprlate 
form. Penson. roque3ted to StJpply ln~atlo~ volunlatfly wfll be allowed the rfghCJ provld~ by tills rule. 

4. PlJijury. S&C1Jon.1621 o1Tit1e 18 oftha united SUites Code p~aa follows: 

WhQaver •• :having taken· an oa1t1 before ~.competen'!.trlbunal. officer, or pa,..on, In 8I1'J GUe In which a law of the 
United statM authorizes an oath to beadmlnlstared, thattltlwmtaatlfy, c:leolare,dopoee. orce111fytruty ___ w!ltfUIJy . 
and oonttarytoauoh oa1h states orsubserlbea any ma~rlalmatterWhloh he does not believe to be true... Is gul!ty 

. ofpeljury and shall,exeept~U othefWial!l expressly provided by law, befned underthlstltltorlmpl'lsonO<I not mere 
than flvt! yeiii'S or both • • • • · 
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··5;. · FlfrhAin~metit Mel VduntaJy'restin1ony. rnfarli,atio~Youg~ may be i.rsecfagamstycu In eny federid,wte, ioaiJ or 
foreign admll'litll:reti'Je, elvllot a'lmlna1 proceeding broughtbytne Commission or&nyotheragency. · . . . ' . . . 

. .You may retJse, VI acoordtW»with the rlghts'guamnteed to you by the Flflti Amendment to the' ConstitutiOn -of the Unled 
: States, to giYe artY lnfollna!iorunat ~y.tendto lncrimlnato)'ou or subject you to tine, penalty orfotfefture. · · 

. .:'ff:Yourt~~~stfrn?nylllnotpur8ii,n_to8UbpoO,;.oor~to~bvool.lrl\ary,~~..tnatanaweranyqu~n.and 
you may16aw WheneYel"youllllsh. Your oooper.dJor't I$, howeYw,eppl'tl'c:laMd. · · ·· 

. a·~c:JrtWA~Itthe-comn;lsslontas'-*taformal·otderoflnvestfgatiQn,ltwiJibe~toyoududngyour 
· ~ony,.atyourrequest. HyQU ~ire a capyot.tttetortmll cxder, ~m~eyourntqUi!$tln_wrllfng. · · · 

&lbmlsab'f .and SeU!ements . 
' ... 
·Aule5(c} of-fn.Commr.lon.'a"Rul!M on lnfom;l!d ond Other Procedures~ 17CFR 2025(c), atatea: · 

. ~M who ~o1nvolvecfln •• :~ns ',My, on their own ~.lllltlmit awrtttMmt&menttOthe 
-Ocimmlssfon sattJng forth 1tlelrlnteresta and posllion In rwgard to the alb~ MAtter ofttW ~ Upon· 
·reque&t..1tle«d,ln kdfsctetfon, may IU(vfaesttchpellldna ofdw genetel natUre ofthe ~gatlon,lnek.ldlng the· 

· · '.Jndic::atsd vlotat!cns as they pertain to them. ~~.ncHhe tmount of time thid may be avaUabla for preparing iUid 
;submit!!nge8faiMleldf)f1onoihepnJGantalfcnOhl~enddontlthaCommbsionforthe~IJilt 
f.'f an admlntstra!iva w lnj.lnQtfon prooMC!Ing. !'lubmisslofw by intere$tld ~ allOUid be bwardctd to tile 
approJ:~rtate' DMtloA Director •. -Regional Dlnlotor, ~ DlatJict Ad_minlatrator with a copy to t\0 ~ membtn · 
-'CODducti~ the Jnvedgallon and.ahOuldbe clearly fttl8l'llf'lbed to a. $piiCillofn:.restfga!lonto whloh1hey ... ~am. In 
the evonta recoml11tll'ldat\On forthe eommencornent of an •nfotdilment J)I'OCHdJng it pree6flt.Ki by the llti!ff, any. . 
fn;Jbmls!afonabyinturelsted~r.ons wlllbe~tothe Ctlmmtl;alonf!t COf\lunctlonWittt~stdinemorandum. · 

• • • I ' • ,t 

':fi-HtGtatroftf'tllt.Commlnloni'OI.ItiMJyGeel<sto~ati,mlssfonsmadepcnuantto"F\cH5(o)aaiN!de1101i'lnCQmmleslon 
· enf01'c4mtentpr~t;'Hhentnutaffdeemsappropd.l!.1'!l. ' · . . · · , . 

.''Rulel5(1}0ftheeomml$$1on'aRul~~lntonnlllandptllet'Prooedurn,17CFR~(~.state.:. . .. . . . 
In the OOUfH. of. the Coinmls$lon'a lnveafg8tlons, eMf Ia~, and acfmlnklritlw proceedings, tho Starr, Wl1h 
eppropriate aultlortretlOI'I,· may discuss wtth partOI'I8 lnVoty.d the dJepoG1Uon of ~SUCh matt.r. by consent, by 
settlement. orin sanidottw.rmannw.lt l8tfl&J!OIIoy of1tle Conlml5lsicn, howover, th$\Uw dleposltfcnofeny such 
mottef may not, expresslyorhnpledly, ~toanycrfrnlnal duugeathat hew been. or may be, broughtag~n$1; 

· .anysuchp~oranyreoommendaf!onwtchrespectttwrvto.A.econtngly,anypersonlnVolilvdlna;nenforoement 
maHerbofor•th•CommlsslonwhoCONenta,or~~Q.-...tooonsent, tolU'lyjudgm_entorordardoea!'O:tolelyforf/18 
P1JfP086 ofresoMngtlw clalms 1!\(;Jeinsthlm lnthlltkwestfQilltlo.IIJ,clvll,oradrnlnfstratlvematterarid notfot'hl pwpo151t 
ofres~anycrlmlnaldwgesthethavebeen,ormfghtbe,bl'oughtagaindh!m.1'hla.polfoyrefto<:Wthefact'that 
'Mlthertha Commission nor Its staff~tn,autholftyorrasponalb!RtyforlnstlttJting, cOndU<:ting,aettflng,orothelwlso · 
disposing of crirritnal ~ngs. 'That authority and .. responslblllly Blt!l ~ In the Attorney Genemt and 
rapres~ctthe DepartrntntofJuatlca. 

FIMdom of lnformallon /Ia 

The'Fr~motlrdonnallonActyS'U.~,C.~{lhe·FOtA,,QenerallyprovldasfordlllelOeuteoflnform¢1ontoth•publle..flUie 
83 oftheComml$$ion'a RuiM.on lnbm~ end Requests, 17 CFR200J.l3,provides aprooedurcbywhlotl apareon oan make 
a writt(JI). reque;,t that Information MJbmltted to tho Cornmlatort nat be~ UI"'CUat ttie FO\A. 'That Nlo states that no 
determlnationastatf\eVaRdltyofsuc:tlarectuestWillbemadountllarequestfordlSclocuraoflho~u~FOIA 

·ra roc.ived. ·AcootdlngJy, no reeponso to a request thatlri{(Jlma;tion' not be dltclosed under the FOIA ra necescary or will be. 
gJwnuo111aTIIqLMIIIt1ordlselostnUI'ldertheFOIAisreoe~Yed'.lfyoudealraanacknowfed§n'lentoti'IICelptofyourwritten111qU&st 
thatlntormationnotbe~ l.lflderthOFOCA,p!eeseprovldeadupllcatBrequest., togethei'Wilh astamped,~d· . 
. envelOpe. ·• . . . 

~ for aolldlatlon at ~ : · 

PersOMDff6d:SdtoSUpptylnfDm1atlonPutsuanttoSUbpoens. Tharwthorityforrequlring(KOductiono11n1ormatlon'-"tforltl . 
lnttiesubpoena. 01801o:st.~re ofthelnformatlon to theCommls&lon ~ mandatory, aubJeotto1f'la VllllktasMrtion of any legal rfght 
or P.rtvUege you mloht·have. 

PI11"9.Pfts RfKlUe:st.Jdtr:J Supply lnformafion Voluntatlly. One or mON oftf\o folbWlng ptoY!slons authorize:~ tM Com~ to 
solicit the Information requested: Sectlone 19 e.nd/ot-20 of the &lcurilles Act of 19?3; Section 21 of the Securltl!llil Exchange 
Aat of 1 ~; Section 321 of.th(J T11.18t lndentUAJ Aot of 1939; SeotiOn 4~ of the IJWNtment Company Act of 1940; Sectlon 209 

:I 
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. . · of 1he ~fll'lt Ai:fviSena.ADt Df l~ ~ ~ 7. CFA ·:alU. -Dtsclo$urri ot the reqLMIBtad l.flfonn~.to the Comm~ Ia 
.:· .. : .~.on~pert. . 

.' 

Errec:t of Not ~g :lnfamlailan 
Petl10nS Dk'sC:tedta.Supply~nP.utawnttoSubpo,na:ffyou.llllltoc;omplywlthtnesuo~ the.CorrunbsJonmay 
'Seek a court orderraqUlling you to do so. tfsuoh an orcierlt obtained .-ld youthl'JI"''IfttJrfall toazpplythe lnfonnillkm, y01.1 
:rasvbi141Ub,lecttoeMf.ancJJor.orJmlnaf.anct~onsforoonbJmptofoourt.lnadd!UOn,ltfteetlbpoena.waslssiJact~tto 

. :theSccorltletrExohangeAct of~ liJ34, the lnvestment(;ompepy Act ol1940, and/or 1he lnVestmentMW!:ersk!I;Cif 1940, and 
:tf yoo, oMI:hout:Just cauta, fait or ~.«i atWnd and 1~ or to lii'I8'WW any lawtullnqUIIy, or to produce boob, ·papera; 
~.m~otlwrrecotd#J,ocmpllanoewlhtheaubpoena.youm-.ybfltoundgtJJtyofamlsdel'nearlor · 

· and fined -not more than $1_.000or ~for aletm of not ll10C!.t then one :v~tar. or both. 

· :PWSIXfSFltiqr.le:sttJdto~~~ Therea.e I'\OditwctsanCttonsandflusnodirvdeffc:clafor.fdngtopn:wtde 
aJI()r.anypartof~erequ .. tec:UnfO!mati'on. . . . ' . · . · 

. ' . . . Prlndpil ..-. of lnformatk?n . 
The CQmm~Afori.sprfnCipaf pt.ll"pOSe In SOitdting~ wOtm«t''on Ia to gattlerfactllln oftl•to deteclniM whetheranypetson ·' 
;11a&vlala1ed,levlolallng,.orlsabOuttovlolateilJ'IYprovlvlonofthefe<leflllsecuiUealawsorr:u!eaforwhtchtheOomm'-lon 

· hasenforoementauthorlly,$uch'as nH&of~exohangeaendtheruluoftheMunlofpaiSOCII.lrftSMRuiOm.king~ • 
. Faota'deVek)ped may, however, 1XlOStlfl.ltgYiofatloneo!olhetlawll or rules. Jn1c;lnna:llon provided maybe used In OO!nmlsslon 

· ·.and o1heragancy enlor~eQtprocv'!Cilng$.1.1rtkmttie Oonunls&Jon orltiJWlfleir:pllciHyag111e&tothecontnuyhM'Itfng, you 
·· Gllould not l!.saUm• that the Commlulon or Ita Wdf ecquliileoes Tn, acoeci~ to, or OQOQUIII or ag~ .Witt\.•eny poGition, 

· DMdltion, requeat.l't&arVaf:Jon of right. und~ng, or&r(J cther~thatpqports, or may beMamf!d. to be crto 
· r6fteotalmlbdJonupontheCommls9lon'srecalpt.twa,dlspoaltlon,tran51ar,9f'~lniU'ICOI'danoeWI1happliceblelaw, 
. ·:oflntormatlon P~· 

Routne Uses of lnfom'iatlon 
. :Th9eomtnla51on.oft!lnmakesllsftleaavallebl•toolhel'govemmentaJagencle6,pwtloulartvUnlted.statesAttorneyaandstam 
.'p~nll. Thervls~111011hood lhallnfonnadon supplied byyouWII be madeavallablatasuch IIQ&l"'dMwtiere app!Oprillte • 

. . WhetherornotfheOommbslon maJ<os .. ft1es IW8llabl&to01hergov~ental agenciM rs,·r., g4H'161111, -~matter 
:betweentw Oomml4slcn and S4.ICh othergCIIei'T1mental agendea. · . : · . · 

·.set torth below Is a list oftha routine t$a Which may be made of~ lnfoimet!on 1umlsh8d. 

1.T~cootdlnatelaw~eotaotfvllles~enlhe.SECandothetfvdeml.atata,to.ea~orforelgnlawenforr»r;;entagenc:les, 
. aeooriUesseiHegtllatoryorgiUlfzatlons, and foreign Mounties authodtlas • 

. 2. aysec personnelforpwposesoflnvestlgatfng potalble\'iolatlonsof, cr1r1 eonduotlnv.stiga.tiona authorized by, the federal 
. $8ClJI'ftles laws. . . 

3:.Where '!here Ia ~·lr1dlclelion.of a '\/IolBI!~ or potential \'folation of law, Whether oMI. ct\mlnal or regulatory In Mt\n, and · 
.v.hethet-.rlafng.by genilr:a'J stidut.e or~ pragnun etatubt, or by ~latJon. rule or Order issu~ ptnuantlhemo, the 
·re~recottr•Jnthesyatem ofrei:QI'd8 mayb4J ~.tothe appropctateegenay, wh«her~,._, orJoc:el,aforelgn 
~entzl~orforelgn~~.cresecurttiel..tkeg~~llzatSon~Wfththe~ity 

. .· .oflnvllstlgatk'IQorprosecutil"'9&1:td!vloldonOtd1argedWtlhenfotdngorlmpr.rnenttng1ht,.staM&OI'I'\Ife,reg~doncrprcfer · 
' : tssuedpt.r.!IUtl11t1hwato. . .• 

4.1n any proceeding where thtl fBderalllf,IOUrlttes IIIWI ~In biMI or In W'hldllhe Commlaa~ or past wpresent rnt\~Tlbert 
·ofTts ~.Is a party or otherwise lmiolvwdln an o~ capaofty. . 

I ~ 0 I • 

s. To efedensl. state,local or1orelgn gOVGmm eotal a~orfonllqn secwftles authortty maintaJnlng oMJ, crimln&l or OCher 
. retevarrt entoroementlnfotmetlon.or ottter pertinent lnfomiatfon, at.tch as .current licenses, .lf~w obtain infomhl.tlon· 
relevant to an ag~ Oecislon ·concerning the hlrfng or .nttentfon of an emp(oy.ee, 1M lssw!nce ot aseourlty ~. tl14l 
1elflng of a contract. or the lssuarlo&ofa UC~Jnee,.g~·oroti'ler ~fll 

13. To • federal,· state, loc:al or fofelgn g,ovetnment.l authority or fonJign securtkrS.autnorlty.ln ~ to b req\le&t, in 
connection 'Wifil the hlt'l~ ot tetentiOn of an employee, the hlauanoe of a seou!'ftY ~. ~ r.porling.of an fnvestlgallon • 

· of an employ.e,lhe letting of a COI'1tr.d, or the la&u~ of a lleerwe, ~.or othet: benefit byth& requesting egency;to the 
extant that.the lnformatlon Is 111fwant and neces.ary to th• requestlrlg agoncy"8 deo!:slon on tile matter • 

. 7 .In c:onneetl<m wf1h proceedings by the CommissiOn piJlSuant to Flute 1 02{e) of b Rule• of PNICtlo., 1 '7 CPA 201.1 02(e). 
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. 8, ~ conaldered ~P~. recoras in.uuS ~~be dlsCiosedw·~ bat asacdafion, the ~ricBn ~of 
. · CertifiedPubfloAcoountanb,a.tate~OoSrd or<lthef"federaf.state, iO!Qdl crfontlgn lloentlng orOWII'Ilghtauthofity, 

;fOIVIgn.aecutftlea authority, cr~lorlitl8a3001ation.orselkegulatoryauthol1typerfoimlng$1n)0.,.1und!ons, forpossJble 
. · .dlsdpl!naly or other~· . . . .· · . • . · . . · 

"9. t~ ~necuon~flwestigatrons'9f'discl~!!lgs byasti!O~ regut~autflorlty.afoNIQn.secuiitles 
·~rlly. or-by • nlf-reaulfttory cxg~ ~Mng one or. more of Its membe,._ . . . ' . 
·10. kJ a ~ata-aourcafor maneaemefli WOrmstJon ibrproduotlon ofeumrnary desmptlve SCdftlo8 end~ studieG 1n 
support'Oftho·1undioniorwhlchthel'l!ICIOtdclJI'I!IeoJklc:teclencfmlllntalneclorfiorrilfatod~IJFiMQ•menttunollonsor 
manpow,-stucfie:s,eridto~togen~~for8tallsttcaalntiXmatlon ('MtholipeniCl1'1311d~otlndMduals) · 
·under the Freedomofll1fOnnallonAc:tortd locate epedllo lrldiYICiuMJ~ ~otothei'flMOI'Inel management . 1l.lnc::titlr1& . . . . 

. 11",1n CXIfll1eQtion wtltl thelinrqulatoiy Md ~~llllfsamandlltad bYt!Wfuderal8liiCC.IIftiM !awl (as defined · 
.1nSecdonS(a}{47)of~~~Actof1984.15U.S.O.~a)(47)1a«lt1tltorf<n!gn.._rwagulatfng'*\Ufflloa 
orotherrelatedinattsns,rec::on;tsmaybedladosed.tonatiOnaleecurl*liiiiSOCia1lonsthilareragllltered~tbe<::orimllllelon, 
the Munlolpafsecuii!Jaa RulerMI<ihgtloerd, the Securltloe kWestor Ptotectlan ~. ttl• were~ blinking autt\crttiels. 
·lnc:ludlng bU1~Umltadto,1he'Boartt ot~ Of !he Fed«~~~ FleseMt ~. 1heCoi11Jlfi*roftiw Curnancy, and the· 
FedentiO.poslt lnsiJtaneeCc:ltpon!l1ion, stmo~r.gulaloryorlaw enl'oroement~orotgantratlorur,orregUfidotY 

.. JawenforcemM'It!MlencletOfaforelgn~or~na8curltlea~. . .. 

12. To any trUiilfee, reoel\ler, master, 8pflcial OOUI18fll. or olher lf:ldMdual or~ thalia appolm.d by • Oowt bl competent 
]uftsdlctlon or.- a roautt of M ~ent ~ ltle ~ .. In connecllon Vo!fth lftSga1Son cr·tldl1llliatndlw- procee<llngs 
tnvoMngalt~naotvlotallorwo1-thefed4lfllllleQlJriUQiawa{•de11nedii"'Sectlonll(a){47)'ofthes.a.tritlesexdlengeAct 
.oft 984, 15 U.S.o. 78c(a)(47)) orthe.ComiJIIsaiOn .. AuiN o1Praotfet, 170FR 202.100·900., orotherwlse, whenJSUOhtru.tae', 
receiver, rnastw, 8peclal counce! or ether Individual or entity Ia specifically designated to J)el'fc)rrn partfoulerfl.lnclfons w!lh 

.. · . ··raepectto, or• a n~sultof, th•pendlng·oalon orproceedlng orin conneolk>nwlthti'Mtadmlh'i!mdlon and enforoementby 
:1he Ootnmlaslon oftflefaderal ~ 1awa a.-the CommbsiOO'a RtJIM of PmctJc:::e. . · . . . . . . . 
J s. To an, ·penons d~ 1he CO\U'Sa:ot anyfnqt.iJ.ryor lm9$1!Q*tion cond!Jdlad by the Cornmla5Ja~'s SUd'f, or rn COI'InlldSon 
:with<*VIIIil!ga!Jon,lfthestatrhasreeaentcbellevethatthepersorttowhcmtherecon:t!stf!adosed,mayl'lavefi.J~lnfol'millfion 
··about the mattanl rel«ted therein, and·lhOse mattera appeared to t. n11tavant at thettm. fo tha sub}eot rrnm,r of the lnqufry. 

'14. Toanys*son'WtthWhomtheComnUssloncontraotato~uce,bytyplng,photoc::opyorotilermedna,.nyftlQCCdwlthk'l 
thbi sylilfam fQruse by the Comml&slan and Its stdln.oonnectlonwlththllllroftfelal du1lea or to any p.-.on Who Is utfllzed by 
thaOommlsslonl'O~rfomrclelfealorstenographlctvnatlonsn~ialrngto1heofftolaJbualnessof.theCommlsston. 

15.1ncfuslon li'l rvPorts p~blislled by tho Commission pursuant: to authOrity granted In tho fad6nll secc.Ut!Jea laM {M defined 
JnSectior13(a) (47) oftheSIJCUrftfsa edlangeJ\oll:if1934,15 '-'.s.o. 78c(a)(47)). • 

1e. To members of~ coritmlttaat1hat am creabtd by fhO Commlssiorfotby the Congress to ivnder adYioe end 
1-CCOJnmendatlons to the l!:ommlsslon or to the ·Congress, to b4t ~ ~Y In ~ vwnh their offid8l cleti~Jnated 
fi.J\etlOnS. . . . 
17. T~ eny p,-son who' Is or~ agroed to~ subject to .the com.mlsalon'a Rules of COnduct. 17 CFR 200.735-1 to 735-18, 
al'ldwho~lnthelnv8stJgst!011'bylfta~i'nlsslonof~\1ofa!Jonaof~eralaeourtiaalrlws(ude11nedfn~n 
·3(~ (~7) .of the Seeu~• exctlaAgo ~cf 1934, 15 U.S.C:?Sc(a)(-47)),1n the pnparalon or oonduct ofentorcement·adiON 
.brc!Jiilhf-by~pommisslonforsuohvfolatlons, orotherwfa•ln ~With the Commillslon'a enforoemerttorregul$ory 
f!JncHons uncl•r1fM'federaJaecurlles'law8, · · 

.· 18. Dlscl'oeure may ~ ~to a CongntS$!0nal omee t'l:m the record of an lndlvldud In response to an Inquiry ~m 'the 
Congtas$loJ1al ofllce mad~ at'!he request oftllat lndMdual:- · · 

19. To respond to Inquiries from Members o1 Oong·,._., tfla p~ end !fie pubfio which relate to specific matters that the 
• · OominGaston ha6 lnVeatJgated and to matter. U!'lderthe Commisalon'•JUrfsdh::Uon. -. 

20. To prepare and publish fnfotm4Uonrel8tingtovfcla6onsotlhe~ralsecuritlesl4w. as providtodln 15-U.S.C. 7Bc(a}(4"n ), 
asamended. · . . 
21. To tesJ>Qnd t? aubPQ~tnas In any litigation or otller proceeding. 

2.2. To a tn.wtve In bankruptcy. 
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· ··· za;T~erw~mme~.agtlf!CY,G~m~orpnvatacoUec:Honaoeni,.oons~repo,fiiJ~agency·or'~.~~ 
. .t~-~ency, governmental ot priVate employer otadebtot. or lillY ~1her pel'liOI'I, fotcollebtiOn., tnctudlhg collec:tron 
· :Jly>lldmlnf:$tn111Ve ~,fede.ril ael$yoffsel, tax refund otreet. oradml~ wage garnishment. at ai1'10\lllt8 owed~ 

. ·.,. NoeuH 9f Commlaslon aMI or-&ttf11lnktraUve' proceadfn_gs_ · . · · • . · 

; . 

-.~;.,~/Mt$0~ llw~EO-~~~~m·~.cn~~bStterM&IatsmallbUII~.·Jf~~w 
· .~aboUttheSEC'aenforaemcntottheaeaJI'Ihslaws.,pleanoonlabtthe~ofCfllefeoun-llntheSEC'sOMsJon 

· ofEn1omeinentat20'2-942~ortheSEC"BSmall BualneeaOinbudtmanat~. lfYOIJwblddPftl(ertoaamment 
· to $01tleorle outa1de of tt}e;SEO, you can c:ontaat the 'Smatl Bu81neM Regutatory Enl'cll'clment QmJ:>udSman et bltp:J} 
·www.:.&be.gov/ombtldamanortollneat~AIR.lheOrnbUclstnan's~ntoeivanx:lrrvnentdom81)'1811.bualnilrllses 
and81'1n\lallyevatua!aa~eg•ncyenforOetTI«:ttaotlllltle.1ortheftre$~tQthespeofalneedaofarruWbu$fne&a. 
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ATTORNeYS .l COUNSfLOOS 

VIa Email and Overnight Air 

Steven D. Buchholz, Esq. 
Staff Attorney 
Securities and Exchange Commission 
San Francisco District Office 
44 Montgomery Street 
Suite 2600 
San Francisco, CA 94104 

July21,2006 

CHRISTOPI<ER l:l WELLS 
206-223·7084 
WEI.lSC@LANcPOI'.ELL .C.oM 

cc (w/o encl): Office of Freedom oflnformation and Privacy Act Operations 
SEC, Operations Center 
6432 General Green Way 
Alexandria, VA 22312-24 I 3 

Subject: In the Matter of Lexington Resources, Inc.,(SF-2989) 
FOIA Confidential Treatment Request by Subpoena Recipient 

Dear Mr. Buchholz: 

With this letter, we are transmitting documents produced by Brent Pierce ("Pierce") under 
subpoena, along with a "Subpoena Attachment to Brent Pierce with Responses." 

We are also revising a document previously produced by International Market Trend, Inc. 
("IMT") by enclosing IMT 002589-A, which CO(ltalns several additional rMT email 
addresses. 

The enclosed Brent Pierce documents are numbered BP 00185-00424. These are all marked 
"CONFIDENTIAL," because they are personal, private financial records. We request that all 
records marked "CONFIDEN11AL" receive confidential treatment for all purposes, 
including any use as an exhibit discussed in taking testimony or any response to a request 
under the Freedom of Jnfonnation Act. 

Mr. Pierce is still gathering documents with the intention to produce them before you begin 
taking his testimony on Thursday, July 27, 2006. When we submit them, we will revise the 

www.lanepowoll.com 

T. 205.223.7000 
F. 206.223.7107 

A PROFESSIONAL CORPORATION 

1420 FIFTH .AVfNUI:, SUITE 4100 
SEATTLE, WASHINGTON 
9H101·233B 

LAW OFFICES 

ANCHORAGE, AI(. OLYMPIA, WA 
PORTLAND, OR. SEATTLii, WA 
LONOON,ENGlANO 
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Steven D. Buchholz, Esq. 
July 21, 2006 
Page 2 

responses to Mr. Pierce's subpoena attachment, in order to correlate the documents produced 
to particular subpoena attachment request numbers. 

If you need additional infonnation or have any question or suggestion, please contact me. 
Thank you. 

CBW:srf 
Enclosures 
cc: Brent Pierce 

IMT 
Stephanie Ebert 

IZI503.0001/131~l92.l 

Yours truly, 

LANEPO~~,pc~ g_/7!7 

~~·~ 

Christopher B. Wells 
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Subpoena Attac:hmeut to Brent Pierce 
WlTH RESPONSES 

In the Matter of Lexington Resources, Inc. (SF -2989) 
May 17,2006 

DEFINITIONS 

A. "YOU" and "YOUR" mean Brent Pierce and any person or entity acting on YOUR 
behalf, including but not limited to agents, employees, consultants, accountants, and 
attorneys. 

B. "LEXINGTON RESOURCES" means Lexington Resources, Inc. and all of its current 
and fonner officers (including but not limited to Grant Atkins and Vaughn Barbon), 
directors (including but not limited to Douglas Humphreys, Norman MacKinnon, and 
Steve Jewett), employees, agents, independent contractors, partners, limited partners, 
attorneys, accountants, affiliates. subsidiaries (including Lexington Oil & Gas Ltd. Co. 
LLC), divisions, predecessors, and successors; and any person acting on behalf of 
LEXINGTON RESOURCES with express, implied, or apparent authority to do so. 

c. "DOCUMENTS" means any and all records in YOUR possession, custody, or control, 
whether drafts or in finished versions, whether stored in written, magnetic, or electronic 
fonn, including but not limited to tiles, notes, swnmaries, analyses, memoranda, 
correspondence, electronic mail, facsimile transmissions, audio or video tape recordings, 
computer tapes or disks, and all records encompassed by Rule 34(a) of the Federal Rules 
of Civil Procedure. 

D. "COMMUNICATIONS" includes any transmittal or receipt of information whether by 
chance or prearranged, fonnal or informal, oral, written, or electronic, including but not 
limited to conversations, meetings, and discussions in person or by telephone or video 
conference; and written correspondence through the use of the mails, telephone lines and 
wires, courier services, and electronic media such as electronic mail and instant 
messenger. 

TIME PERIOD 

Unless otherwise stated below, this Attaclunent calls for DOCUMENTS dated, created, or 
reviewed between October I, 2003 and May 17, 2006. 

DOCUMENJSTQBEPRODUCED 

1. DOCUMENTS sufficient to identify by name, address, and telephone number every 
company or other entity for which YOU have provided services or with which YOU have 
been affiliated in any capacity since 1995. 

l305880.l 

Objection, tbe term "affiliated" i! vague. But, subject to the objection and 
interprc:ting the term "affiliated" to mean PD entity as to which Brent Pierce served 
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as aa officer or director or was a majority shareholder, responsive documents 
pertaining to Lexington are being produced, E.g., see response to No.4 below. 

2. DOCUMENTS reflecting all residential addresses, telephone numbers, drivers license 
numbers, passport nurnbers, and aliases used by YOU since 1995. 

Brent Pierce (Gordon Brent Pierce). 

Former residence: , Surrey B.C. Canada  
    . 

New reaideuce as of July 5, 2006:  
Vancouver, B.C., VGB lBl, Canada. 

Telephone aumbers: 6  (land line);  
and the fax has been 

changed to the mobile' number remains unchanged. 

Passport No.:  has beea changed upon renewal to: . See copy 
of passport,  

3. All statements from checking, savings, credit card, and other bank accounts in YOUR 
name or in which YOU have a beneficial interest. 

This request is unduly broad and invasive of Mr. Pierce's privacy, as well as tbe 
privacy of pe~sons involved in his financial tranaactious who have had nothing to do 
with Lexington. Subject to this objection, however, Mr. Pierce is producing 
responsive financial records that pertain to his trading in Le:xington stock. 

4. All statements from securities brokerage accounts in YOUR name, in which YOU have a 
beneficial interest or exercise discretionary control, or in whose profits and/or losses 
YOU share. 

Objection as to brokerage account statements of entities that have authorized 
discretionary trading of Lexington stock but have not authorized Mr. Pierce to 
produce their records. (Mr. Pierce Is producing a new Schedule I 3D report oftbe 
trading in Lexington stock by persons/entities described in this request.) Piper 
Jaffray brokerage statements for Mr. Pierce bave been produced. Mr. Pierce is 
producing records of an offshore account reflecting the remainder of his personal 
Lexington stock trades. See BP 00244-418. 

5. All DOCUMENTS constituting, reflecting, or relating to any agreement, whether written 
or oral, between YOU and LEXINGTON RESOURCES. 

Option exercise agreements have already been produeed, and Mr. Pierce does not 
bave documents related to more recent option exercises. (See Lexington documents.) 

6. DOCUMENTS sufficient to identify by name, address, telephone number, and email 
address all persons and entities retained, directly or indirectly. by YOU to provide 

IJ05880.2 
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promotional, marketing, advertising, financial, managerial, accounting, investment, 
scientific, geologic, geophysical, drilling, operational, legal, business relations, public 
relation, media relations, investor relation, or investor communications services relating 
to LEXINGTON RESOURCES. 

Brent Pierce bas no rellponsive documents. 

7. All DOCUMENTS constituting, reflecting, or relating to any agreement, whether written 
or oral, between you and any other person or entity concerning LEXINGTON 
RESOURCES. 

Some responsive documeot3 already have been provided by JMT. See also tbe new 
Schedule 13D report Mr. Pierce Is producing. 

8. All DOCUMENTS constituting or reflecting COMMUNICATIONS between YOU and 
LEXINGTON RESOURCES. 

Mr. Pierce bas not been able to locate res(Mlnsive documents, except for BP 00189· 
242 and documents responsive to otber requests llerein. 

9, All DOCUMENTS constituting or reflecting COMMUNICATIONS between YOU and 
any other person or entity concerning LEXINGTON RESOURCES. 

Mr. Pierce bas not been able to locate responsive documents, except for BP 00189· 
242 and documents responsive to other requests herein. 

10. All DOCUMENTS constituting or relating to invoices, statements of work, or any other 
DOCUMENTS describing services actually perfonned by YOU or any other person or 
entity relating to LEXINGTON RESOURCES. 

Responsive documents were produced by IMT, wblch previously provided copies of 
its invoices to Lexington. Mr. Pierce does not maintain personal copies of these 
invoices. 

I I. All DOCUMENTS relating to payments or other consideration of any kind (including but 
not limited to stock, stock options, notes, and warrants) exchanged, directly or indirectly, 
between YOU and LEXINGTON RESOURCES. This request includes but is not limited 
to receipts, invoices, requisitions, cancelled checks (front and back), stock transfer 
records, accoWlts payable records, and accounts receivable records. 

Option exercise and securities brokerage records have been or are being provided 
and Mr. Pierce does not have documents related to more recent option exercises. 
(See Lexington documents.) Mr. Pierce is providing records responsive to Request 
No. 12, some of which could be responsive to this request as well, See BP 00419424 
and response to No.4 aoove. 

I 2. All DOCUMENTS relating to payments or other consideration of any kind (including but 
not limited to stock, stock options, notes. and warrants) exchanged, directly or indirectly, 

l30SU0.2 
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between YOU and any other person or entity in connection with services relating to 
LEXINGTON RESOURCES. This request includes but is not limited to receipts, 
invoices, r~uisitions, cancelled checks (front and back), stock transfer records, accounts 
payable records, and accounts receivable records, 

Sto1:k option records have already been produced and Mr. Pierce does not have 
documents related to more receut option exercises. (See Lexington documents.) Mr. 
Pierce Is producing banking, securities brokerage or other financial records 
responsive to this request, to the extent they can be retrieved. See BP 00419-424 and 
reacponse to No. 4 above. 

13. All drafts and final versions of promotional materials, newsletters, reports, tout sheets, 
marketing, advertising, press releases, public statements, investor kits, investor relations 
packages, or similar DOCUMENTS, including but not limited to emails, facsimiles, and 
internet postings, relating to LEXINGTON RESOURCES. 

Mr. Pierce does not maintain these records, and bas no responsive documents to 
produce. (See Le:x.ingtoo and IMT documents.) 

14. All DOCUMENTS that support each stat~ftlent made in any materials distributed by 
YOU relating to LEXINGTON RESOURCES. 

Objection, tbe request lacks foundation and presumes incorrect facts. Brent Pierce 
does not prepare Lexington press releases or promotional brochures. (Lexington 
prepares press releases and promotional material itself or through other vendors. 
Lexington reviews its print material before providing lhe material for distribution. 
Mr. Pierce does nof gather docmnents to support statements by Lexington.) Mr. 
Pierce has no responsive documents. 

IS. DOCUMENTS sufficient to identify all internet services provider accounts and email 
addresses maintained by YOU. 

Mr. Pierce Is attempting to locate ab invoice from Eoom, which he believes to be his 
only internet service provider. Mr. Pierce's personal email addresses are: 

. 

16. DOCUMENTS sufficient to identify all screen names and user accounts maintained by 
YOU for Raging Bull, Yahoo, or any other internet stock message board or chat room. 

Mr. Pierce has no responsive documents that pertain to Lexington. 

17. All messages relating to LEXINGTON RESOURCES posted by YOU on Raging Bull, 
Yahoo, or any other internet stock message board or chat room. 

Mr. Pierce has no responsive documents that pertain to Lexington. 

18. Telephone records for all telephone numbers maintained by YOU. 

1105380.2 
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Mr. Pierce objects because tbb request is unduly broad, burdensome and invasive of 
Mr. Pierce's privacy and tbe privacy of others with whom he bas communicated by 
telephone. If this request is narrowed, and the relevancy explained, Mr. Pierce wilJ 
reconsider this objection, 

19. All DOCUMENTS reflecting or relating to any loans or lines of credit received or given, 
directly or indirectly, between YOU and LEXINGTON RESOURCES. 

Mr. Pierce bas previously provided responsive documents (and IMT, and 
presumably ICI, provided debt assignments ror some Lexington options to ICI or 
IMT optionees). 

20. All DOCUMENTS reflecting or relating to issuances, purchases, grants, sales, transfers, 
or any other transactions by YOU in the securities of LEXINGTON RESOURCES, 
including but not limited to stock, stock options, notes, and warrants. 

Mr. Pierce l.s producing bls responsive records (Schedule 13D report) of trades in 
Lexington stock. 

21. All DOCUMENTS relating to the lease, rental, or ownership of premises located at  
, Bellingham, WA 98225; including but not limited to 

agreements and records of payments . 

Mr. Pierce bas no responsive records, and IMT bas produced the responsive 
document- its lease or these premises. 

22. All DOCUMENTS relating to the lease, rental, or ownership or premises located at 
 Zurich, Switzerland; including but not limited to agreements and 

records of payments. 

Assuming responsive documents exist, Mr. Pierce cannot produce these documents 
without authorization from the bll!inesses at that address. 

23. All DOCUMENTS relating to the lease, rental, or ownership or premises located at  
 London WlK 5EH, United Kingdom; including but not limited to 

agreements and records of payments. 

Assuming responsive documents exist, Mr. Pierce cannot produce these documents 
without authorization from the businesses at that address. 

24. All DOCUMENTS relating to the lease, rental, or ownership or premises located at 
 , Surrey, British Columbia B3S OJB, Canada; including but 

not limited to agreements and records of payments. 

lJ05S80.2 

Mr. Pierce is producing a copy or a title report showing his ownership (with his wife 
a:s a joint tenant) of the residence at this address. See BP 00185-187. 
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1 A Yes. 

2 Q How mucll time do yeo lpCDt ia Zurich? 

3 A In lhg office in Zurlcb, not a lot. In Europe, 
4 quite a bit. 

5 Q How WJl8 ha'VCI you bee~! wodtiD8' for Newport Capital 

6 Corp.? 

7 A I bellcvc it's seven or Qgbt years or Ions='· 
8 Q ID tho laat ~. how woold you - bow muc.h Wlllllld 

9 you approx:iJ:nua of the tiDJa you WDII1ld spend ia-.l!nJopc? 

1 0 A Probably had at k::ast 12 to IS trlpa to Europe. 

ll Q What pcl41iti01111 do you bold with Newport Capital 

12 Corp.? 
J 3 A Pm an offica and director of lbc company. 
14 Q What oftlco do )'Oil ho1d7 
IS A Pn:sident. 

] 6 Q WJJo - the other di.re!;;ton? 
17 A It's • company calkxl. Cockburn Directors, Paul 

18 Dcmpacy. 

19 BY MS. DAVIS: 

20 Q Did~ uy Cockbum? 
21 A Yes. 

22 Q Okay. If you c:an jUit apcll that for the coun 

23 rcpor'la', you aboald do w be<:ausa me' a taking down -
24 A C-<>-C-K-B-U-R-N. , 

25 

1 

2 

3 

Q And you picf Paul Dcmpscy? 

Page 22 
A Paul Danpsey. 

Q D·B·M·P-S·B·Y? 
A Yes. 

4 BVMR. BUamOLZ< 

s Q So the director ill IICtUally Cockburn Dircc:tora'l 

6 A !bat's correct. He:' s lbc rcprc:sentalivc. 

7 Q Am then: amy other dim:ton? 
8 A No. 

9 Q And Mr. Dclllp.ey ia tbr; ~1atiw, ao what&:-

10 that IDCSll? He COIItrOb the -

II A For - for Cockbum. 
12 Q For Cockbum. 
13 Who Ia Mr. Dcmptrey1 

14 A He's an llttorl'llly. I belicM: he's an attorney. 

1 S Q Whcm is he bated? 

16 A He's based in the Turk. and Caicoa Islands. 

17 Q Am thcn:l my other officcn ofNc::wport Capital 

18 Corp.? 

19 A 'I"'lre is a secn:fary. I can't begin to tell you 

20 who 1hat is. And an assistant sccrctary, Stcpbanio Ebert. 

21 Q So the:m'• • corporate ICCI'I:W'y7 

22 A Yes, but I can't mncmbcroffthe top of my head. 

23 Q b it a IIW1 or • WDIIlaD? 

24 A I just don't rc:mcmbc::r right DOW. 

25 Q Wbam u the pcnoa baled? 

Page 23 
l A In the Turk and Caicos Islacd$, 

2 Q A1ld you aaid that thcn:'s u asaistarrt ICCI'CitllrY7 
3 A Yes. 
4 Q That's Stqihlmic Bbcrt'l 

5 BY MS. DAVIS: 

6 Q Ml'. Picn:c. how lcog bsvc you been aa afi"JC:Cr of 

7 Newport Cspital7 

8 A I ClUI't ranembc:r. 
9 Q 'l'bo CDtinJ time that yoa'WI worfa::d them? 

10 A I don't bcHcw so, 
11 Q ButDIORidumi'M::)'I:al"'? 

1 2 A l belicYI! 80, 

13 Q Arul what aboat - how looa have you held the title 
14 of pteSidcat'1 

IS A Again, I don't 1Ullembcr. I could get you that 

16 infOI'lll.Btion. I just don't roncmbcr. 

17 Q Did :you bcx:omc tbo pl'CIIidcat the - time tllllt :you . 
18 ba:amo u officci? 
19 A I don't remember. 

20 Q Who ,l.ppoililccl you JIRiaidcut ofNowport Capital? 

21 A Apill, I'd haw to gct you that information. 
22 Q WJJo - oby. Who appoinlccl you a dirccbJr of 
23 Newport Capital? 

24 A Again, I'd have to gct you that info.rmatinn. 

25 BY MR. IJtl'CHtlOtZ: 

Page24 
1 Q Doc:a Newport haw bolrd minutc:a cr .,..nct'hmg lilDo 
2 that wbml )'UU could dctcnnim? 

3 A Yes .. 

4 Q Wbc:R arc they maintaiucd? 

5 MR. WOODALL: If I could just intr:rject for .a 

6 minute. ODCI of OlD' c:onc:r.:r!IJ is Mr. Pierce complying witb the 

7 law of the jurisdictiou of Newport, as well as Canadian law 

8 l'q!8Idi.ug lnformatiou be can discloe. 
9. So we're not lllllCalS8rily at lhc tn!lii1Cnt objocting or· 

J 0 rc!usinr to provide the information. We need to dcfmnlnc to 

11 what cx1alt Mr. Pk:m: ln his capacity aa an off'ICCr and 

12 dirocu he ia at libaty to disclose mlnlltCS and othet 
13 itifonnation 1hat may be: cocfidcntialto Newport. 

14 So for lbc IDOIIIC:ntlll .feast, u.I say,. we're not 

l S objecting to provide lbc information. We need to detmninc 

16 wbctbcr be is lawfully c:Jrtilblto do 80 in acconlance with 
17 the law and lhgjurladictlon. as well WI app!JcablcCScadlan 

18 law. 

19 MS. DA. vts: . ()by, and you sald which jurisdiction, 

20 Canadian and the otba one? 
21 MR. WOODALL: Tho jurisdiction where Ncwpart i~ 

22 resident in. 

23 BY MS. DAVIs: 

24 Q Okay. Was it Zurich. or 9lhich JCSidcat? 
25 A Tho offic:o in Zuril;h, so, It is a Bclizll 

Page 21 -Page 24 
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1 corporation. 

Page27 
I Q But •l'OO ait h!:re today, you don't rcc:all otbcn? 

2 Q So resident in Bc::li.zc? 2 A I don't·· I just don't remo::mba-. 
· 3 A Yes: 3 Q How muy- or does Newport Capital have CIIIJiao,-.? 
4 · MR. WELLS:· Well, I'll object to the extent the 4 A No. Consultants. 

5 question requires a legal. conclusion. l think we're in that 
6 --on that turf. I understand you're just asking for the 

S Q Wbo 11m - wdl, approxiiiultely bow many coualtanta 
6 does Ncrwpart ~7 

7 witness's understllnding but·- 7 A That's a toUgh quation toaMWa". 

8 BY MR. BUCHHOlZ: 8 Q wen, eam:otly wllaa'a your UDCk:rJtlod.iii of about 

9 Q Okay. And it is Yollf underatanding that tbcr'C 11R 9 Jaow muy people llftl pi'O'Vidiq ecaaultiils ICMc:ca to Ncrwport7 

10 minutes? T.bcn:i may be an issue in terms of-
11 A Yes. 
12 Q -- providing them, but there IIR minutes. 
13 Did you form Newport Capital Corp.? 
14 A No. 

JS Q Wbo did? 

10 MR. WOOOALL: I think with respect to the affairs 

1 1 of Newport, in - insomuch as they rqard what his bu.sinesa 
12 ectivltfea arc and 110 on, I would pref'er if you ean ask the 

J 3 qucstioru, and we ean get back to you once we haw thc 
14 specific questions because questions about, foe exmnplc, the 

1 S scope of ill openttkms may aliiO -I'm not saying they aJ:C, 

J 6 MR. WOODAlL: That's one of the areas that requires 16 but they may also be cova-ed by 8CCWtld conf'ldcotiality 

l 7 considaation as to the extent to which Mr. Pierce is at 17 qi.s.lation. 
18 liberty to disclose information·about who fOOllCd the Newport 18 So once we know what the speeifu: questions aJ:C, we 

19 Capital. 19 can giVI' Mr. Pic:n:c: advice u to what hiubligations an: and 

20 IJY MR.: BUCHHOLZ: 20 thc 8COpO of his rlgbu 10 BlU\\a' qucstioos; 

21 Q Wbo asked you or who did you talk to about gcttins 21 Ms. DAVIS: Righi. I lllldcmand thar,,but 

22 involved witb Newport? 22 unfortuna1dy, the way lhat our proc:est worb, we don't 

23 MR. WELLS: Well. that's just a derivative of the 23 provide qumi0t111 in advBIICC. And so that's essentially what 

24 same question that Mr. Woodall just objected to. 24 yw'rc uldng is that we tell you what the qnestiont are, and 

25 MR. BUCHHOlZ: Well, I can BSk: him more gcncrally. 25 then you 110 and figure out wbethcr you can allow him 1o 

Page 261 Page 28 
1 If you want to object, you can object. 
2 BY MR. BUCHHOlZ: 

J .· Q How did you como to be an officer and dinsc:tor of 
4 Newport? 
5 . MR. WOODALl.: Perhaps I can explain the problem. 
6 The problem is that there ere. as we undersumd it at least, 

· 7 laws concerning discLosure of ownership interests and similar 
8 con11deotialBJeSS, and the probh::m with the question about 
9 who asked him to become a party •• or rather become part of 

10 Newport Capital may lead into en area which is confidential, 
11 in wbi.cb Mr. Pieroe is not at liberty, under Beli2e law or 
12 possibly Swiss law, as wen, to disclose. 
13 MR. WOODALl.: .As you said, it's not a matter of 
14. refusing to understand, but once we understand specific 
15 questioos, we can determine mme precisely whetbct there are 
16 concerns about foreign conftdentiality law. 

I llll!WCI' the questions. And the way that the pmccsa workl is 
2 either Mr. Pierce objo;ts and you instruct him nat to lltliWa' 

3 tbc question:, or- he answa:s 1hc qucstion. But we.don-'t, as • 

4 malta of proc:cduro, we don't provide quc;allona in advance 

5 for purpose~~ of our -· our tA:'4timony. 

6 MR. WOODALL:· Wdl, I'm sun: the point hem isn't 

1 to lriclt him. 
8 M.S. DAV!ll: No. 

9 MR. WOODALL: The point is 1o get the infOI'Ill8tion. 

10 M.S. DA Vlll: That'S right. 

l J MR. WOODALL: So I don't sec any -I don't mean to 
12 tell you bow to do your bUJinesa •. Obviously you know it, Bnd 
13 I don't, but I don't sea any problem wi1h finding out what-

14 witb him finding out what it is. 

l 5 These matters arc qui1c a lccbnk:al11llll!m tlat you 

16 want 10 fhxl OU1, and 1hcn WD can dclcnninc, om:c WI: know of 

17 BY MR. BUCHHOlZ: 17 - two things, one is what arc tbc BllSWCI'II because in $ODIC 

18 Q Okay. We may come back to that later. I'm going 18 cases he may simply DOt know the ansW\2', 

19 to move on.. 19 MS. DAVIS: Right. 

20 Just a couple of other quest.ioml jlllt to CODfirm, 20 MR. WOODALl.: And in atba cases it may bo that 
21 you·~ U.ted all of the ofTlCCill BDd directon of Newport 21 thczo 1m1 ~ollfidclrtiality is8llllll, or there may not be. 

22 CapitaJ.. com:ct.? 22 Ms. DAV!ll: Right. 

23 

24 
25 

A 1be current ones, yeah. 

Q Okay. Wbo were tbcr'C previous ODeS? 
A Again. I don't recollect, but it's possible, so. 

23 MR. WOODALL: And so if the purpose is &imply to 
24 set !bo infonnation as accurtllcly 81 poealblc. and in 
25 accordance with his obligationa, while it may be a departure 

Page 25 - Page 28 
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1 from )'OUr Ott!inery Jll'()Cedu.rc, it scans to me the lllOI'C 

2 practical route is to ask the questiolls; we can get tbc 

3 transcrlpl of tban, and then we can provide you with the 

4 information through Mr. Wells in due counc. 

5 MS. 1M. VIS: Right and -

6 MR. BUCIJHOLZ: We would probably at that point need 

7 to call you back to - once you've coafmnc:d what be's 

8 aJ.!owed to provide or willing to provide, we can ea11 him 

9 back and have 16t1iroony again. 

10 MR. WIJalALL: That's fine. 
11 MS. DAVIS: And sounds - and what we• d lilcc to do 

12 is, I mean in lerma of scheduling ll:stimoDy in our 

13 investigations, we don't want to become a drawn-out procesa, 
J 4 just 50 )'(lll unders!Dnd, sort of tbc way our process worb. 

15 And 50 if your intent is tO so and f"lgure out 

16 wbctbcr ar not Mr. Pic:n:e can answer tbe questlons or provide 
17 the information, you know, we would expect that you would get 

18 back us within a wa:k as opposed to within tllnlc months or 

19 somc1hing lila: that bccsUBC we don·'t bold up investigations 

! !20 for those putposc:s. · 
21 MR. WOODALL: I appm:iall:llhat. 

22' 'MS. DAVIS: Okay. ' 

23 

24 

25 
(SilCExhibil No. 64 IIUI.l'la:d far 
identification.) 

1 Commi•sion? 
2 MR. WllLLS: Let mo -I'm not gcing to- I won't 

3 -not exactly going to object, but I'm gcing to ask Mr. 

4 Picrco 1e be cliRiful when be &n!IW'CI"S not to disclose any of 

5 tbc contents of any eonvcnatioa with k:gaJ counscl in Canada 

6 or tbc United States, but so ahc:nd and pk:aac IUlSWa' tbc 

7 question without refcning to any specific llODVCZ'S8tion. 
8 TREWITN'I!SS: It's to do with ownership ofsbaR:s. 

9 8Y MS.DA VIS: 

10 Q What,..,.. your IJDdcntaac:ti113 88 to wily. you filed tbc 

11 8chcdulc 1307 

J2 A Because: of tbc pc:rcc:atagc of owrunblp combined 
13 between myaclfNewport and other entities. 

14 Q Okay, aad tJJo ~ of Lcldagtoa-ll.csoma:l? 

15 A Cotrect 

16 BY MR. BliCHII<lL2: . 

17 Q Did you provide the fllctual illf'OIDllltioa for tllo· 

18 chsrta at Bzhibit A &Uid ~')it B. which·~~n~ at Pap~ Bf' a~ 

19 8!ld 4371 

fl20 A Yea,Idid.· I 

21 Q Were lhcra time~ in lbc put linD )'ll8r1l tbaa wbcll 

22 Newport ad younc1f c:roucd ow:l' lbc s pc:rcem thrRhold of 

23 OWliCiflhfp based oa these chartJ: is that your 'lllldc:ntand.illg? 

. , 24 A That'• my undentanding. 

25 Q Did you file any 130 filinp JICII1IOII8lly at any 

Pagc3q Page32 
1 BY MR. BUCUHOLZ: 

2 Q Mr. P~ I'm h.auding yuu a dol:umcut that's baco 
3 ll1lldQ:Id 88 Bxhibit 64. 
4 ·MR. BUcmroLZ; Do you havo <:epics of this, Counsel? 

5 This is.tbc riling you indicated you think that you dld. 
6 MR. WELLS: I just didn't bring it up with me. 
7 
8 

9 

10 

MR. BUCRHOLZ: I didn't mako a Jot of copies. 

MR. WELLS: We'~ fino. 
BY MR. llUCSIIOLZ: 

Q ()by. Bzhibit 64 hu pap that - Ba1l)a labeled. 

1 other time for LexiJ181on ~ ltoc:k OWDCnhip7 

2 A No. 

3 Q Didn't you file any oal,dlalfofNewport Capital at 

4 liD)' odx:r time? 

S A No. 
6 Q Thit ia dalcd JUDI! 26, 2006; •• tbat rfsllt1 
7 That' tlbc dale 011 tbc tint page, I guca, if wa 

8 p to liguatmc page, the 1aat ,._it's datl:d Iuly 23", 

9 2006? 

10 A Correct. 
ll BP 004JJ through 439, and it appcan to boa filiq with tbo , 11 
12 Uaital States Senritica ll1ld &c:hase ComuUaioa oa babalf o 12 

13 yoanldhnd Newport Capital O:xp. 13 

Q So arc thole ywr ~ 011 tbc Jaat PI'IC7 
A Yes, tbcy an7. 

Q And you aigDed oa July 25, 20067 

14 If you can bW:t a DIOIDCtlt, Mr. Pierce, and look 

15 through Bxhibit 64 ad let mo laJao if you~ it? 
16 A Yea, I do. 

17 Q What d lhhibit 64? 

18 A It's a 130 filing. 

19 Q Did you mdr: that filiaa? 
20 A Yes, I did. 

21 Q Did you abo make it 011 bcball of Newport Capital 

22 Corp. in lldditioo to 011 behalf of )'OIU'8Illf'l 

23 A Yes. 
24 MS. DAVIS: What is your unda'standing .. 1e why 
25 you filed tbc Sebedulc 130 to tbc Scx:uritics and Excbangc 

Page 29 • Page 32 

14 A Yes. 

!5 Q And oa the tint 119 whenl it 18)'11 ]UJIC 26, 2006, 

16 it Ay111111dcnJc:eth that "da1o of-* which JOqUin:;a fillug 

17 of thU atatc:mc:at"; do you sec that? 

18 A Yes, I do. 

19 Q What wu that CM:Ilt? 
20 A I'm sorry. I don't undc:rs!lsnd. 
21 Q What CM:0t occ;urJTd 011 JDDC 26, 2006, that requimJ 

22 filing of this I 3D to JOUr~ 
23 MR. WELtS: Again, please 1Ble care to not disclose 

24 tbc con1alt!l of any conVCl'lllltion with any kp1 counsel. 

25 THE wnNESS: 1 don't know how to an•wcr tbc 
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Pagc33 Page 35 
I question. I'm sorry. 

2 av MR. BtJCHHOLZ: 

3 Q Do you haw u11!ldcnwwJiDa of u G'V'CIIt that 

4 oc::e:nrmf CD 1UDO 26, 2006, that ~ this filius? 1uat 

S aakms if 'YO" ha-w an lUidantuufhla. 
6 A Prior to that date, I elllllC to the realization tba1 
7 a IJD ncodcd to be filed. 

8 BY MS. DAVIS: 

9 Q I'auony. Ycnuaid pric.- to 1UDC 26, 2006. yea 

10 eamo to tbrJ n.J.iatiou tbat • I 3D IICICdc:d to be fik:d; ia 
It tUt riaJht? 
12 A That's com:cl 

13 Q Okay. Whcadidyou~:<m~Ctothatmillzalioo7 

14 A Within the laSt 90 to 120days. 

15 BYMR..BUCHHOlZ; 

16 Q Okay; Do you do work for H'CIW)Mirt Capital from. your 

17 home? 

18 A In my home in Vancouvu7 

19 Q Yea. 

20 A Very ran:ly. ] 

21 Q Do yoa m.Uo.t.ain 1111 office 'It tbG 28 Rl::mrwcg, 

22 Zurich, addn:a7 

23 A Yes, I do. 

24 Q Do yoa maintain offic:ca for' Newport ~mywhcrc cbe? 
25 A T'Jlen:, is an office in London. 

I A Cam::ct. 
2 Q But you don't do aay direct wor:lr. for auy other 

3 comJIIDica or wtitica otbar tbau Nc:wpon? 
4 A Correct. 

5 Q Havo )'Oil provided ICI:Vieca dinlct1y to any 

6 C#mp"a otbor tJ.u Newport Capi1al m 1hcllatt three )'CU'I? 

7 A I don't bclic:vc so. It's alllhmugh Newport 

8 Capital. 

9 Q Ani JUU cum:utly ID Qft'iec::r 01' director of any 
10 oCher COIDP"rrial other tiiiUI Newport Capital? 

11 A Yes, I am. 
12 Q Which 0111:17 
13 A Full 1181I1e Inlr.rl1lltioMl Marla::t Trend ALl,~ Place 

14 Invcstwcnl8 AO, Sparlell Asset Group, W!lllnidc ~18 

15 Cayman, hi brackm, Inc. 

16 Q So aflcrWm:nidc Dcvdopme:atl, in~ 

17 Caymm7 

18 A Yes. Could be LTD. I'm pmty Rure it's [nc., but 

19 It could be LTO. 

20 And Palm Tree Propatic:a Cayman, inlbraclccu, and I 

21 think it ia LTD. And I'm not sure. Pierco. 
22 nm .llBI'OitTI!B: I'm 80t:tY'1 
23 mB Wl'lM'85: It' I called Pic:rco Petroleum. I Willi 

24 a dirc:c!Or, so I don't know if I still em a director. So I'm 
25 just putting that out to you. That's all that comes to mind 

Page 34 Page36 
1 Q What's the llddreu? 1 right now. 
2 A I would have to get that for you. I don't use that 2 BY MR. BUCHHOLZ: 
3 office. 3 Q Those arc the cum::nt ones? 
4 Q Do you maimain otru::es for Newport Capital 4 A 1 beliew so. 
5 BDywhcrc else other than tbe R.elmwqJ addn:a in Zurich? 5 Q What positions do you bold wi1h International · 
6 A No. 6 Matket Treud AG? 
7 Q · Does Newport Capital have any other off"UX'lll other 7 A President/dbector. Oh, I'm sooy. There's a. 

s then the London and the Zorich ofTICtll? 8 subsidiary of International Market Trend, whicll isjust 
9 A Not to my knowledge. 9 International Market Trend, Inc;, which is a Washington 

10 Q Do you have a telephone number at your office in 10 corporation. So I'm a director and president of that 
11 Zuricll? 11 company, as well. 
12 A Yes. I do~ 12 Q What positiou do you bold at Pare Place 
13 Q Do you know it? 13 Investments AG? And was that "Pare" with a C? 
14 A I'll provide it to you again. Thcy'n: long 14 A P·A•R-c, yeah. 
IS numbers. that loni. 15 Q What positions do you hold? 
16 Q Do you mainhlin liD)' other t.ek:phonc numbers that 16 A President/director, 
17 you have uot disc::usscd 110 far relata~ to Newport Capital? 17 Q Wbat about Sparten Asset Group? 
18 A I bc:lieve those arc the only numbers Newport has. 18 A President, and I have been a director. I just 
19 They have a number in London,.and they have a number in 19 don't know if I'm still a director. 
20 Zurich. and of course a fax line. 20 Q What about Waterside Developments? 
21 Q Do you oummtly work for any other companle11 or 21 A President/director. 
22 entities? 22 Q Palm TIQ) Properties? 

2J A Through Newport Capital. 23 A President/director. 
24 Q So do you mean Newport Capital may act u a 24 Q And you say you 'MU'C pteBident of Picrco? 
2S consultant or pr:owdc:r of scrviees to other entitiell? 25 A l don't know. 

Diversified R.eportinK Services.. Inc. (202) 467-9200 
Page 33 -Page 36 

A362 



· Multi-Pllge 1),( 

Page 37 
1 Q YDil wac ai!IO a dinx:tor at oae point, ll!ld you're 

2 DOtmrc-

3 A I believe so, yeah. Tt used to be called a 
4 diffc::n:nt name. So I knnw I Willi at one point, but I juat 

s don't know. 

6 Q · What wu tbc prcviaus IUI:IIIC? 

7 A Oak Hills Energy, Inc. 

S Q Do JV11 mailltala offices for your worlr.: or 

9 aflilialioca with auy of tbciC companlea o1br:r lhaa Newport? 

10 A You mean actuslly have a physical address; ill that 

J I what you mean? 

12 Q YCII, a place wbc:re yon go 10 do wort for than. 

I 3 A Olbcr than .. I work out of my Swiss office. 

14 Q I• Newport in\'lllved ta an or diCIIc CtliiiJWrlcl that 

15 you've lia1Cd., or dn you do that acpandCiy tmm Newport? 

16 A I guess I don't know what you mam by "invoM:d." 
17 Q Well. Gll'lic% you aid that Newport wu tbc 0D1y 

Page39 
1 HYJ!O Bank iu l iccbtcnttc:iu? 

2 ~ WEU.S: We run into 1M II8D'lD problan. We're 
3 lalk.irlg about Switzerland and disc:losurc IIOW, ;~nd that malces 
4 me nervous. I'm IIUI'C it malcct Mr. Woodall CM:Illl'lQI'I; nervous. 
S ~WOODALL: So just· making B llOU, !hero. I 
6 missed 1hc last question. 

7 MS. DAVIS: The: na:me. of hia brolc« or 1hc pc:mm be 

8 work! with for his Hypo Bank account Licch!z:a.ltl:iD. 
9 MR. WOODALL: Yeah. I think the same pobltial 

10 foreign confidentiality law concems arise, but tbc rcqUC!It 

11 for that informatioa Is on 1M record. 
12 MR. WI!LLS: Aa you can sec from Mr. Piorcc'a 
13 production, be ia providing information from forclgn 

14 jurisdic:tlons about him!lclf. That be can do, but it's a much 

IS rWder proposltion to:providc Information abont other 
16 pccpk!, So that's the problem Wll nm Into wilh tbc:sc 
17 qucstiolll. 

I 8 compasay yoa dita:tly provided IICI'Vicel f'tw, ll!ld tbea Newport 118 Mlt DAVIS: Lili:e knowing wbQ his. banker is or 

19 provided ICil'Vica -
20 I A Right. 

21 Q - to othc:r companie~~? 

22 

23 
24 to? 

A Yc;s. 

Q Arc these compao!CII that Newport pmvjdc:a service~ 

25 A International Marlcct Ttclld provided savicC$, too. 

19 broker il In Licchtrmtc:in? 

20 I MR. WELLS: We're - :you know, I'm not a Swiss 

21 lawyer. I don't think any of us In thil room is a Swiss 
22 lawyer, a Liechleasliein lawyer, a Belize lawyer, or a Grand 
2) Turks and Calcos IBW)'Ct, ct Cdln, but we've all read 

24 lll'ticb that dillclomrc laws that don't seem to woric the WBy 

25 we would expect them to In the tJS. 

Page 38 Page40 
I Nowport does consulting serviCCl!, too. 

2 Q What about Pare Plaeo? 
3 A No. 

4 Q Sparteu7 
5 A No. 

6 Q Watcmdc IJcvc1Dpmcnts7 

7 A No;· 

8 Q Palm Tree Propcrticl7 

9 A No. 

10 Q Picn:o (X' Oak llills? 
11 A I believe so. 
12 Q With which lamtutioot do yon wm:atly hold 

13 brula::nlp ac:couau? 
14 A I only have one brokerage account with the Hypo 

1 S Bank. I used to have another one. but they shut it down when 

16 you guys sta:r1M your iDvestigatloa.. 

17 Q Which iastitution - that ooc1 
18 A Pipcdaffray. 

19 Q With which brmch of Piper did youlurvo 1111 acCOIUit? 

20 A rt was in the stall: of Washington. TbcY bad moved. 
21 so 1 couldn't -I can't r=o::mbc:r e1tactly wbcrc. 

22 Q With which brmch of Hypo Balik do you have m 

23 account? 

24 A The bank in L.icch1cuilc:in. 
2S Q Do yon ha'wa brobt (X' a pcncm yoa work with at 

Page 37 - Page 40 

l BY MR. BUCHHOLZ: 

2 Q Mr. Picrl::a, did you Dp0!1 tbo 11CC011nt11 with Hypo 

3 Bank io Lic:chtcmlciu? 

4 A Yes, I did. 
5 Q WDal? 

6 A It'll be (X)I!Cum:ul with the documents I provided. · 

7 l just don't remc:mbcr CI'UICtly. 

8 Q So roasldy 2003? 

9 A That sounds about right. Yeah. 

10 Q Why did yoo. opal tbc brohngoc IICCOilDt iu 

11 Licc:htcrmau"' 
12 A BcciiUSO I spend ·a majority of my timcdn Europe:.:. 

13 Q Do ycu lum:J uy. ~ aceounu io Cauda? 
14 A No. 

15 Q Wba1 did yoo.lut lurvo ~ ac:«<llllts iu 

16 c-.doa7 
17 A 20 yr.arugo. 

18 Q Wq tbcrc ~ aboa1 Lia;.h1Qqfcju that you. 

19 thought mada it a 8Unlct:lw jurildictfoB f(X' you to have a 

20 brotrlra&c aceouot iu7 

21 A The: reason that I dcc:idcd to deal with that 
22 institution is ba:auso a lot of tbc companica that 1 

23 penonally Invest in tredc 011 fllftlign exchanges, and they 

24 faoililllbil that. 
25 Q Did lOY bUidDc::u pllr1llcr Ol' col1=gua 1dJ yon 
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1 ahoot Hypo Baak ia L~ • a pla(;o whc:ro you c;ould 

2 baYC • brolacr:aso accourrt7 

3 A I Cllll't 111C811 bow it eamo to be. 

1 Aa 1111 example, if you"lllook. at the Exhibit tiS, I 

2 don't-! don't think you'll C!Vc:D·IICC Mr. Place's name On 

3 hen) anywbcrc. I think ~·s just a nmnber. Th:rc's not 

Page 43 

4 Q HIIVCI you CM:II' wodiod for Hypo Baak in BAY capecity'! 

S A No. 
4 the IIIUIIC of any individual-from Hypo Bank who might help him 

s service: the IICCO!l!Jt. 

6 (sac Bxht'bit No. 6S IIUII'kcd. for 6 So. egain, I thlnlc we may be l11lllling into ll:nitory 

7 idcllltification.) 7 wbc:n: Mr. Pic:t:o may get in trouble undr:lr some foreign 

8 Q t.fr. Picnxl, rm handiDIJ )'Oil a cfoc:1lmcDi dud' I bcca 8 jurisdiction law by llll8waing a quc:stio!l that IMl would 

9 markrxl U Bxlu'lrit 65. It il a c:o1.Jcctioo of c:cxt..in porti001 9 otherwise bo sale: in anJWl:riog in our juriadlctloa. 

10 of tho ftiCOrds tbat you produced to Ul from vm.t appcan to 10 Mk. WOODALL: One .of the.- one of the concerns I 
11 ba your IICCOU!Jt at Hypo Bank. The page~~ baYC Bak:a IHIIIlbc:n 11 have with the form of the quoruon is it it unckar whetbcr 

12 ia tho loww right·hand romcr, or left-hand GOrDCr, 12 you a.rc asking bim wbctbcr be baa alllbority n:prdlng 

13 dcpcDdill8 oo bow you look at it. 13 ~In his own lllllDC, or wbcthcr you're uldqJ whetbcrbe 

14 BI'OOB7 ia tho fiM pap. 81' OCD» ia lbc Jut 14 bas aulbority to ~isc accounts in other people's llllliiCI, 

IS page, but for tbc rcc:ord, tbc- all tho pasc~ am not 15 and it's the- it's the Jaltl::r l.hat gives me the gn:alm' 

16 · i:a.c.IIKW. I oa1y iDdudcd ccrtaia pea~. 16 c:onten1 bccau.sc the quc:atioo could illcludc, for c:nmplc, that 

17 If )'IJU eouJd jus& tab a momcat and look through 17 be bas authority to - to dc:a.l in the account - In the 

18 that and Jet me ifthoaD appcu- to ba nx:orda from JUUl" Hypo 18 accounts in the llliJID of ~-and bmcf"~eialownenh!p of 
19 Bauk ~~ tbat you prochJccd to tho IIJ!C. 19 pcnons other than himself. and lhat's the an::a of the· 

20 A 'I111!ylall appear to have my account number 011. 1hl:m.. 

21 Q Which ia your lii:COIUit numbar? 

22 A That's how I~ it. 

23 . Q So after tho 10 dccimal7 

24 A Yeah. 

25 Q  

20 fO!Cign ~law that rm faJk:ins about.: 

21 MR. WELLS: Just to clarifY, I bale 10 lax:p going 

22 on bocaUJJc I know you nc:cd 1o move on with your quoationlng. 
23 but it is a matter of public record that Mr. Pic:rte baa 
24 tradill8 authority for the c:ntitic:s mentioned in the !3D 

2S report. 11 is not a mattcr of~ when! choaa mtitlcs 

Page 42j Page 44 
l A Yes. 

2 Q Is this account ia yoar aamc? 

3 -A Yes. 

4 Q Do )'01l just 1lavc ODtliiCCOUIIl'l 

S A Yes. WciJ, tbc:rc's actuAlly a us dollar account 

6 and a Euro account. 

7 Q RJsht. 
8 A But it's the smno account numbc:r. 

9 Q R.Jsht. So if wa look at die fiM Pli80 and tlxs 
10 aa;oad JHI8'C, oac hal a usn auflh and oac baa a ua auflh? 

ll A Yes. 

12 Q But lhosc ~ jUil two cliffmalt cum:acy 

13 dcDbmiDatioN i.D ~ ~ 

14 A That's com::ct. )alb. 

15 Q Ooca ..,oac dsc haw IIDtbority to tnldo in yuar 

16 Hypo Bank ac:couDt7 

17 A No. 
18 Q Do :you haYC anthority to tnldo in auy other Hypo 

19 Bank IICCOilllts? 
20 MR. WI!U..'l: Wcll. I'm a little coocen:Jlld, again, 

21 that whila It !IIUilJI - that sc:a:ns lllce e wry Innocuous 

22 question in our jurisdic;1ion, we're tal.ldng aboUt I think a 

23 Lia.:h11::nrtcin or Hypo Bank acciJIIIIt, which could ba In 
24 Switzerland, Lic:x:hlrnBtcin, or IIOlM otllt'l' jurisdiction where 

25 idc:ntit.ia arc b:pt highly secret. 

I baVtl cboac:n to loeeto their - the accounts rcft:rc:ncod or any 

2 other dc:taia about thotc au:counts. 

3 Mil. suamou:: My concan is that it aecms like 
4 it's Mr. Pierce' a privecy. rm only asking ifbchimsd.f 

S 1radct. I ulcal wbctlxr be ha• autborily to trade. but I'll · 
6 as.k him again, and you C8ll objoct again if you feel it' a 

7 nc:essszy. 
8 BYMR.IJIJCHtiOLZ: 

9 Q Do YOil c:oaducrt tnldcl? 
10 MR. WllU..S: Yes. If you changc.the question, and 

II maybe tblt was the problc:m, that -my conccm about the form 
12 of the question was that it included within the question 
13 wbcrc thc o1ha' mtity'a bank account was located. 
14 For exampJco. I thlnlc you ukcd. "do you have 
15 autbority to trade for any other entity in a Hypo Batik 

16 account DneWhcre." Evm whdhc:r it wu a Hypo Bank accounl 

17 or not, it could bo a prcblcmatic diiclosuro In III10IIxr 
18 jurisdiction. 

19 MS. DAVIS: ! guess I don't undcntand the - n:ask 
20 the question about him tmding. 
21 B\1 MR. IIUC!'IHot.Z: 

22 Q Do :)'011 cooduct tnodea at Hypo Bank for other 
2J aec:ouDla other thaD tiJD ODC )'OD'"WI idcatify in )'0111' n.amc? 

24 MR. WELLS: That is precisely the - ob, the 
25 in1e%pre!atioa of the question of your last question that I 
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1 was wanied about because if he answen that question, Ux:n 

2 lx:: di!IC!osc! wbcllxr or not other entitial lllcc !be OllCI 

3 rna1tioncd in !be 130 have accounts at Hypo Bank, as oppoocd 

4 to some other bank, and that could be e problematic 
5 disclosure: under Swin or Liech11enstein or some otb::r: law. 

6 MS. OJ\ VIS: Right. Tbe fact that whether not he 

7 bas the alllhority to trade in acyooc c:lle'a tllllllle-

8 MR. WllU.S: That's a problem. 
9 MS. OJ\ VIS: Is not - It' g not an llllllC. I thinlc 

10 your concc:m is asking him wboaename. 

11 MR. WllU.S: No. My cona:m is asking which bank 
·12 these otbc:r CDiitic:s usc and that-

13 MS. DAVIS: We haven't even gonen to the Olher 

14 cotity, We ~ aimply asking does be trade or have !be 

15 authority to 1radc in tbe name of anyone cl.8c. 

16 MK. W&.LS: But·tbat'a fine as long as you doo'·t 

17 =llict it to Hype Bank. 
dB Mil. BUCIJHOLZ: Oby. So yoar objection is 

19 identifying wbethcr or not·lhcir accounts arc: at Hypo Bank? 
20 MK. WELLS: Comx:t. I'm serum pf Swiss uiw, I 

21 have to tell you. It's countcrintuiti-w: to our 
• 22 understanding. · 

23 MS. DAVIS; Right, though we' ro lalking abot:n vs 
24 laws bcrc, any trading that lx::'s concluded on behalf of 

25 foreign securities tbat trade on tho us ~Ill~Jkcts. 

I MR. W&.LS: That's fine. 
2 MS. DAVIS; So we arc concerned about any trading 

3 · that bo does on bc:half other individuala in tJS securitic:s, 
4 us-traded securities. And so whctbcr it's in Liochmstcin 

S or Belize or wllaevcr it b, if be' a trading in the 

6 socuritiel of a ttoelc tbat'11 traded on the lJS stock market, 

7 and tbat is - and tbat' s registemi with the Securities and 

Page46 

8 Exchange Commissi011, WC'Rl entitled to know tbat infonn8tioo, 

9 and tbat'a what wc':re askina. 

10 So to the cme:at it has to do with just random 

1 I trading, wc'm not nslcing that, but I think we're mtitlcd to 

12 ask you. ru-n of all, do you trade Oil bc:baJf of.any other 

13 individuals or bavo the authority to tnJ(jc on behalf of any 

14 olh:r indivlduala? 

IS I.IOl.. WI!U.S: That' a rmc. No objection. 

16 THE WITNESS: IDdividuals, 1 don't believe 110. 

17 MS. OA Vl9: Okay. 
18 BY Mil BllCHHOU: 

19 Q What alloat entities? 

20 A Yes. 

21 Q ~do you cun=tly bold baDk IICc:OUIIU? 
22 A The Hypo Bank, the Bank of Amaica, tbc Bank of 

23 Montreal in Canada. 1 havo a joint account at the Bank of 
24 Commerce in Canada. I bavc a bank account in tbo Cayman 
2S Islaoda at Cayman Nntlooal Bank, and I have a bank: account in 

Page47 
1 SwiUJcrland, at a bank that I wouldn't be able to pronounce· 

2 or even get close to, and I can't remember the: name of it. I 
3 never use it for anything. More than happy to get you the: 
4 information. 

5 Q The CIBC accotmt, is that joint with your wife? 
6 A Comlct, yeah. 
7 Q Arc the other ones all iD your name? 

8 A I think the Bank of Montreal is a joint account, 

9 but I'm not sure. She has bcr own account, so I just don't 
10 know if she's on my account. And the other ones I'm on, 
11 myself. Other than the Cayman Bank, she's on that, as well. 
12 Sorry. 

13 Q So your II&JDII is on all of them and the -- for a few 
14 of them your wife may also be? 
IS A Yes. 

Hi Q Okay. Arc then:lauy other bauk acc:ountlJ that you · 
11 have had that closed iD the last tbrcc }'\'l8%'1? 
18 A Oh, actually I have a us bank ~tat us Bank. 

19 but I don't use it, but I still get statements though. and 
20 that's us Banlc in Blaine, W~ I just can't think of 
21 anything else. Oh, I had a line·· well, I don't know 
22 whether it's the: same thing. but I mean I have an account, I 
23 guess, with the Toronto Dom.lnlon Bank in Canada, but it's •• 
24 it's a line of credit IICCOunt So it's kinds of different, 
2.'i so, and that's joint. 

Page 48 
l . Q Do )'DillUC that currc:atly? 

2 A I have a Uno of cn:dit, )'CS. 

3 . Q luJy OChar 8CCOUIIU milia Wt llmlc yean? 
4 A I think tbat OOYCI'8 it 

. S Q Aro ~ uy other aceouu.tt·w:lx:z'o you'm a 

6 cvatodiu for IIJlYOII' cbll or anythlngliko that? 

7 . Mil WOODALl..: Custodian issue, phra!ICd as broedly 

8 as )'tl1l have, adsaJ tho confidaltiallty imx:s that VII:! rc 

9 cooe<med about. 
10 I.L'l DAVIS: Okay. Well, can you 8IIS'WCI' the 

II qaestion "yw" or "no~? If answa''s "no" lhcn-

12 TUE WrrmlSS: t guess J'm not undcmsnd1ng what 

13 "custodian" mmn~. Sorry, but what do you mean by custodian? 
14 BY MK. BtiCllHOI.Z: 

1 S Q J)o yol1 have authcrizaliOG 10 c::oodJid l.r'IIJIII&CtiODI 

16 oa atty other eccountt? 

17 A I.ikoon corporations, youmc:an? 

18 Q Yca, orotbc:rilldi~? 
19 A. Nobody. No other individuals. 
20 Q ()by. But corporatiom? 

21 A Yeah, :yea. 

22 Q Aro )'011 the bc:ocliciuy of. tmlt i1l Ill)' 
23 jorildil:tioa dud holds (J'IIVJICObip latcn:1t IIDd asacu? 

24 A No. 

25 Q n.vc )'llU e"la' bceo? 
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I A Not to my know~. 

2 MR. auanrou:: 1 think now is probably a p~ 

3 good timo for a sbort break. Why don'tWI! take a 1\la-minutc 
4 break and go off the I'WJS'd at 9:55 a.m. 

5 (Recess 9:55 to 10:05 a.m.) 

6 BY MR. BtJcaHOLZ: 

7 Q Bac.k: aa tho raconlat IO:OS a.m. ADd thia ia 

8 somcthi1J8-- coafirm ~time- go aff tho nlGOrd; Mr. 
9 l'icn::o, ia it c:orrDCt that the ataff did DOt dUcmaa this 

10 C:lliC with you, dhcr thea diac:u.aq polcatial timo for 

11 bmW later today whililwo wont off tho racord? 
12 A rmsony. Imwthevo-

13 Q Juat to mab -that - c:oafum that wo liida.'l 
14 haw aulmalltivo cti~eUIIiolu whiJe wu- off the mcord. 

IS A Carect, yes. 

16 Q We: had a diacuaioa alxNt whaa wv might tab 
17 brcab, but we didn't have aay other mbnmtiw diac:u.uioal 

18 about tho c:aae; ia that c:cn-oct1 

19 A Carect, yes. 

20 Q Okay. T1wllr: )'00. An right. Barlia' you uid 
21 that oao of tbc compuics that you-. I bcliaftl, president 

22 and diJIX:t« for ia lntenatiooal Mlublt TJaJd AO; ia that 

23 right'1 

24 

25 

A Com:ct. 

Q What doet Interaatioul M.atbt Tread AO oo? 

A Provides invflll1m' relation fiU'Viccl, lclcphonc 

Page 50 

2 answering, and otbc:r rervices fill' public companies in Europe. 

3 Q What olha' renicca, odlcr tbaa telephoae 

4 RDIIWCriJJ8• would he fiiCJudcd fD illVI':StOl' telatiOilllltZ'YiCCII 

5 to your DJJdcmanditls? 
6 A Sending out ma1Criala to In~ that c:aU in 

7 that OM provided by the CCDipi!IIY. 

8 Q Ooca it iuclDICDdiq rnatcriala to pote!ltW 

9 Um:atora7 
10 A Camel. 
11 Q Anyth:U!a c:bo that you c:onaidcr to be included in 

12 i~ n:Jatign ICrYia:~~~? 

13 A It 8l'l'l!l18CII road show!, pl'QSCiltations for the 

14 company. 

15 Q Whal ia your lllllk:ntaadiJ18 of road ahowa ia tbat 

16 COI1Iolt1? 

17 A Sctling up a 1uncbcon, ftx illltancc, whac 

18 . potmliallnveston and banks and otb::r pc:oplrl attend. 

19 Q AnythiJ:Js G1lc: tbat you would coasidcr to be: 

20 included in iuwator n:Jati0111? 

21 A Pretty much the primary function. 

22 MS. DAVIS: And you said that was for Europe, 

23 right. for JMT 1101 

24 nm WITN'I!.SS< Tbat's the Swii• company, ;yes. 

25 BY MR. BUCHHOLZ: 

PageS I 
1 Q How long haw you been afriliated with o.rr A07 
2 A Since its in<:orpcration. 
3 Q About whctl. was that? 
4 A I believe three years ago, fow- years ago. Again, 

S I don't have the dates in my bead. 
6 Q Were you a fOUDdcr of IMT Am 
7 A I was instrumental in setting up the company. 
8 Q WIIB IIU}'OQC c:lsc involved with you in terms of the 
9 foundiDg of the compaDy? 

10 Mll. WELLS: If you can answer, again-
11 BY MR. BUCHHOlZ! 

12 Q If you can i~JmirCr. without givi.Dg DaJJJCa first, and 
13 the qucstioa wu 8ll)"'DC claG7 
14 A I guess I don't really understand the: question 
15 because it's a little bit broad. So I mean when you·· what 
16 oo you - wbat oo you really -what lltl' you milly asking, r 
17 guess? 

18 Q Well. you said you were instrnmcntal in setting it 
19 up? 
20 A Yes. i 

21 Q So I'm just trying to find out if there--
22 (Sitnulbmooua diacusaioD.) 
23 A •• discussions with people and that scrt of thing, 
24 is that what you mean? Or I --that's what I'm saying I 
25 don't really understand. 
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1 Q Well, Is-by "ilutnlmcntal," it w-. primarily 

2 you? 

3 A Contoct. So.that's wby I S'CI conf'uxd a little 
4 bit. 

s Q All risht- That'. fiuc. 

6 lhd )'Oil smMoulY bcc:D iDYol-ftlcliu • c;cmpmy diu· 
7 providl!d. iJnator rdatioa. ICl'Yicee In Buropo? 
8 A Well, Newport, Newport Capital. 'Ih:ra is an 

9 CM:rlap. n doca provide services, aa well. 

10 Q What about other tlwl Newpon Capital? 

!I A In Europe, not that I can 1hink of in Butopo, other 
12 !ban Nc:wport Capital, so. 

13 Q What-. tba-.oa for ICttiDlJ 11p on AOaa a 
14 ctiffmaltentity from Newport Capital? 

lS A Because IMT haa dim:t Idationships via ill 
16 subsidiary with public eompanict in the us. 
17 BY MS. DAVIS: 

18 Q What doet that-? 
19 A Well, lhmi.Jsh iti-IMT AOthraugb its subaidimy, 

20 lntmultiooal Market Trend, it baa comulting agramcots and 

21 asm::mcnts wltb public: compsnlcs. Whcn:IIIJI prior to that, 

22 Newport didn't bavo dim:t relationships with the public 
23 companies. If any of that maJa:s sense, 

24 BY MR. BUCHHOLZ: 

25 Q This lllbridiuy you'm refmriJI8 to is on, IDe.? 
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1 A Ya. 

2 Q Doc!IIKT AO baw aay odlcr lllhddiarict7 

3 A No. 

4 Q W .. n.rr,IDc,, let up llhordy after 1KT AO W81 

s f'ol::mgd? 

6. A Wilhin a short pcrio(i of t:imll. 

7 Q Just to clarltY. did JW ..,. that Newport Capital 

8 did DOt di=:tly c:ommct 1rith Oll public: COIIIJI*Dia 10 provide 

9 -wx.? 
10 A I don't bc:l.icM: it had like a conmlling agrc:c:mmt 

11 diroctly with publlc: COillJlllllia. Now, I could be wrong about 

12 that, bul I don't 1hink 110. It bad a COiliUitlfl!! agmemem 
13 with a pria company, prior invcstcr relations company, so. 

14 Q Whid.l COIIlJIIbiY wu tha1? 
15 A 1a. 

16 Q What etc- that ltad fcrl 

17 A Invcmr Ccmmunicatiom lnTtJrnatiOOal, Jnc. 

18 Q So before o.tr, hie .. ICI, I think, WU the c:ompiiDy 

19 that Nowpor:t Capital WOilld cootnlc:& with for IICI'Vical to 
20 public compamc. ia tho ua7 I 

21 A Comlct. It was ICI that had the; rontrad with the 
22 publil; cOIJtllllllics, 
23 Q Did you hold pmitiou with lCl? 

24 A Somewben: along the; line I did. I wouldll't be able: 

25 to give you 1hc tUnc frame, but I did. 

Page 55 
I A No. 
2 Q Wllllt IC:n'ic:a do YIXt provide to public ~ in 
3 Boropil thtoush lWT.AO? 

4 A All of the ICIIVice& I desCribed !hal 1MT AO doe&, 
S phu finaDei!ls, pliU project c:lcvd.opmcat looking for new 

6 activi1ic8 for the cootpaDy, that 1ypo of thing. 

7 Q How 1I1IIIIJ pooplo apprmimlllllly pmvido.tcfVkca 10 

8 public: com)lllllicl ill Bampo tmough na AD'f 

9 A An: you ]Qoking for a 1l111Xlber, or lllCI you -

I 0 Q YClll, IIJIPftJidma1ioy. 
11 A As far u c:mp.lo)oml or c:onsultants, or wbrt arc y0u 

12 looking foe? 

13 Q RJaht. Whichewlr tJiic7 111'0. 

14 A Cum:nt1y thcl'e's only 011C anployllc. ·Starting in 
15 Sep1Cmbc:r, I abou1d aay. We: WICd 1o hliYc one employ= that 

16 hasn't worked for the c:ampauy for_abrut, I ckln'Hmow, e 
17 yen. She was baakally the offi« manaser. We have a new 
18 offi« manager ill Scpc=:Jbc:r. So lbat'alhc Only employee of 

19 the company. The rest II1'C COil8Ullmll like Newport Capilal; 

20 Q About hcJolr' 2111111)' cormJ!twatt pnwidc ~ to I 

21 CODipllllicw throuP lMT A.Of 

22 A I n:ally - I DlCil1l lll:rctJ or four probably on a 
23 continual baait. 

24 Q Do JOII. hllwl All ownenhip iutcrat in n.rr AOf 

25 MR. weu.s: Object Ill 1hc fam. of 1hc question to 

Page 54 Page 56 
J Q What pc.i.W... did you hold with ICl? 

2 A rm. not n:aUy mrc, but I ~I might have 
3 bc:m pn:sident for a shorl period of tbnO during a 1awJuit 
4 that was going on. I waa crithcr president or diroclor. I 

5 juat don't mi!Cillb«. 

6 Q ICIWN a US COII2piiDy'7 

7 A Yeah, Ibeliovo. 

8 Q Who~ the olhcr oftic:cn ad diJectoq oliO'? 

9 A The oaly 011C 1hat C0t11C1 to mind il Martus lohm<m. 
l 0 and there eou1d hlm:l been othen. I just don't la1'11:11nbc:lr. 

1 I Q Did :poo form ICI, lac.? 

12 A I don't rc:mcmber. It is poorible. I jUSt don't 

13 mrumbc:r. 11Ut being-

14 Q Rmlming to o.rr, Inc:. - wen. let'. actually go 

15 with lMT AO fim. 
16 Do you pmvido IICI'Vical10 public compaa:icll ill 

17 Blll'OpC 1hrough o.tr Am 

18 A Yes. 

19 QYou~ 
20 A Yes. 

2 I Q Do you baw aa aDp1oJmcat qn:cmcat ar C011111l1illg 
22 IIBftlCIIICDl with o.tJ' Am 

23 A No. 

24 Q Do you baw amy tJPG of agnxmcut that docmllcalll 

25 the .::rrical :poD provide fa" n.rr Am 

Page 53 - Page 56 

1 the extent it calls for a legal conclusion, but I'll ask Mr. 

2 Pierce to give you his best understanding of that. 

3 THB Wl1NESS: No. 
4 BY MR. BUCHHOlZ: 

5 Q Do you n:c:cm: • ulaty Crom :ocr AG? 

6 A No. 
7 Q Do ycro.rccci'ft: any compcnatioa for your services 
8 toiMTAG? 

9 A 'lllrtlugh Newport Capital. 
10 Q Who OWDS tMT AG'I 

11 · MR. WOODAlL: It's en M:a where confidentiality 
12 concc:rns, and again, perhaps l'm cntrcnc~JiJ18 Oil Mr. Wells's 
13 ground hen:, but it also stri1ces me as at least questionable 

14 wbe1her it's within-- wbcthc:r.it'a rclcva:nt to the . 
I 5 investigation. 

16 What you 'rc ta.lking aboat bcrc is trading in us 
17 securities, which is a different thing than ownership of a 
18 company in a foreign jurisdiction, which bo - you know that. 
19 Mr. Pierce is not tho owner. He's alJaldy told you that. So· 
20 you'n: talking about otba owners. otba' people's business 
21 inl:en:lsts, and that's of conam, but I leave that to Mr. 
22 Wells. 

23 MR. WELLS: And I joiu in tho objcctiou as it 
· · 24 relates to potentially C!JCtOIIching on forclgn law to identify 

25 en owner of a business that's already bcc:n identified as one 
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I rubject 10 foreign Ia~. 1 Q Is Mr. Blliot-Squcc a dmx:tor or off:ic:or of ocr 

2 I:!Y MR. BtJOIHOt.Z: 2 Am 

3 Q Mr. Picn:CI, did IM:T AO COOlr'IICl with Lc:llingtoa 3 A I don't believe 80. 

4 Rcsoun:ea to provide c:oonltiiJ8 services whca Lexillgtoll was a 4 Q As ofNcm:rnbcr 10, 2003, wcn:o yvu tba pn:ailkmt IIDd 
S public c:am.paDy iD lhc tJS7 5 a dfrcelor of 1111' AO'I 

6 A I beliew:l so. ft' I either !MT AG or IMT, Inc. So 6 A I do bclicYC 80, yes. 

7 just my - 7 Q Why did Mr. Bllitit-Sqwlra ap chis ~tiag 
8 · (sEC Bxhibit No. 66 tnll'lccd for 8 sa-rices llpiiCIIIIIlllt betwecD ocr .w ll1ld ~ ~1 
9 Identification.) 9 A He was provjdlng services 10 IMT at the time, and 

l 0 Q I'm bandiag you wkat'1 bam 1llllt'bld &I E:J:hi'bit 66. 10 he was probably pt=t, and I Wll811'.t at the time. So I'm 

11 Tbc pasa1 arc labdt:d at the lowe~' right c:omcr ocr S4 II sun: tbat' 1 the rcaaon. 

12 tbrough 58.· Tbc top of tile tint pasc 11ay1 "Finmeial 12 Q Old he lla-..: approval to sigulhia ~t oo.. 

13 Colllul1i1la Services Ap:cmcut, ~ aDd it appcan to bo d.n:d 13 behalf of u.tr Am 

J4 NCM:111bcr 10, 2003, betllm:G ltl1enullioaal Marla Tread AO 14 A Yea. 

IS Lcm.lnstoo. Raoun:c:s. Inc. 15 Q & he aa off:iCCII" or dmx:tor of,IIIT,Inc.? 

16 If )'OU can tab: a DIGIIICIIt to look thmllsh Exhibit 66 16 A No. 
17 and let kDow if you f'ClCI.l!llim it nr !IQI? I 7 BV MS. DAVIS: 

18 A Yes. 18 Q H .. Mr. Blliot-Squaro ov= bam 1111 officar or 

19 Q Ifyau·eaaaaylhatllpin? 19 director: of Dlr, Inc. 7 

20 A Yes, I rccognizc tbls. 20 A Not to rdy JU:Ol.lection. 

21 Q What is Exhibit 667 21 BV Mil BUCifHOI.Z: 

22 · A It's • QO!Jsulting sc:rviccs asn:aru:;nt bctwa:u IMT Aa 22 Q Has Mr. Blliot-Sq- provided IOI"rieoo to 
23 and lexington. 

24 Q It appoan to be aigocd on behalf of ocr .w by 

23 ~ Rtlloo.rcca purwtWll to tbc finaaeial c:oasultiltfl 

24 acrvia:s ~t that is Exhibit 667 

25 Rlc:lwd Blliot-Sqolln: 00 the last pap;? 25 A Back in !be very bq;inning ftap, I ~be 

Page 58 Page 60 
I · A Comet. 1 did, :yes. 

2 Q So what would thllt tUne frame be roughly? 2 . ·Q Do you ~:Ql that as bl• ~ oa Pqc IM7 

3 587 3 A Probably around when this agn:ement was signed He 
4 A I've sccn it bc:fOl'C. So I assume !bat's his 

5 signatun>. 

6 Q Who is Ric:lwd Blliot-Squn:~? 

7 A BUJJincsa associalr: ·of mine. 
8 Q How loog havo you Jmown bim? 

9 A EiaJK to u:m :ymra, Illclicve. 
10 Q How did yoa meet hUn? 
11 A I 'bclicMI I mc:t him tbtoogb getting a Prenld'urt 

12 listing for a pub& company eight or lcn.ycms 1180· And 

I 3 liDtc frames, ['m just oot SUJC. Quitcs a while ago. 

14 Q GcUiaiJa.Fra:akfutt Jisliltfl for • w-
15 A For SCUing a us public company litll:d on tbc 
I 6 Fmnkfurt C:XChaf181il. 

17 Q What'. lhc IUIIIlD of that c:umpmy'l 

18 A IbclicM!itwasV··AtlanticCorporation. I 

19 could be wrong. 

20 Q V·B-0-A? 

21 A Yes. 

22 Q Did IIOaiiCOIIC iDtrodDc:c you or put you iD touch with 
23 Mr. EJ.tiot-Squanl? 

24 A Yc:s, but I couldn't begin 10 mncrnba who that 

25 would have bccll. 

4 was cmsulting to IMT AO at the time .. 
5 Q ADd did be provide services to Lcdugton llesoun:csl 
6 through n.rr AG7 
7 A Yes. 
8 Q You are the president arula director of n.rr,IDC., 
9 right? 

10 A I bcl.ievc so, yes. 
11 Q Did you fouud Dll', Inc.? 
12 A It was a subsidiary of AO. Yeah. 

13 Q Did you instroct so:rocooc to set it up? 
14 A Yea. 

1 5 Q Who did you inslruct'l 
16 A I don't know who incorporated it, what law firm 
17 incorporated it. I don't remc:rnbcr. 
18 Q Wcm the - who are the other officers liDd 
19 din:cton of ocr, Inc.? 
20 A I'm not sure. I think Stephanie Ebert is a 
21 secretary of the company. But other than that, I'm really 
22 not sure. 
23 Q By •accn:tary, • you IDCIID a corporate secrerary7 

24 A Yes. 

25 BY MS. DAVIS: 
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Page 177 
l of Alllcrica. 

2 Q Do you b.w a CCllllpUtc::r t.bG JW ute at Oofrf 

3 offu;Q? 

4 A I bllw IXMII" used a COIIlJlll'Or in !lift's offic:a. 
S Q ~ DITbnc u nc;ooaul.taDS or.- that 

6 helps them with coarpu11Cn7 

7 A I believe so, yes. I don't koow tbc guy's name. 

8 Srr.phauic would be able to 1dl you. 

9 Q HaYa auy cfoc;mucDU that- nqucatai ill the 

10 IIUbpai:;Da ba:n wi1bhcld, aide &om objcc;tiaaa your CCllltHCl 

11 bas Ritcd, or privikco lllillcrtiolll by yolll' CCllltHClT 
12 A OthCir lhan wbat'a outlined in bml, for c:umplc'l 

13 Q Y1111. 
14 A No. 
1 s Q ADd llpiJa, alba thaD -
16 A Concerning myself. I waot to be cl=- about tbat. 

17 lmeao u I didn't •• aa I said carli:r, I bawn 't provided 

18 docWIXIItl for Newport, 10. 

19 Q Right. 

20 A So ifwc'R~:talldag about Btmt-
21 Q Wcllbould-
22 A Yeah. 

23 Q - we abould act oat - eet Old Newport ia u 

24.~as'WCll Okay. 
25 Other tlwa that, you'111 aot aware of auy ~'-

Page 179 
1 Q Wllat d.- it do? 

2 A Primarily iiMlsts in diffa:c:nt pub& companies. 

3 Q Wbo arc thc otha dinlctcn of 8plub A.act Omup7 

4 t.m. WELLS: Aro wc going to 11lll illlO a ptObk:m? I 
S think tbc- Mr. Pic:rcc just tcstif'ICd it's a Boli210 company,. 
6 and I think wc'~ COIIlO CrQSS that problem bcfc:KC. We don't 

7 know tbc law of Bclim lUI)' l'JIORilhan wc do ~fiCin or 
8 Switzaland oc Turks and Caicos and Cayman. 

9 And so I think I would dclcr to counsel from 
10 v llDOOIMir that- sort of study be ondcrtala:n bcfc:KC Mr. 
11 Pierce risb discJoslJlg lhat illfonnatioa and violalina IIOIIlC 

12 foreign law. 

13 t.m. ooamot..Z: But I tboogbt- I tncm1 be's ahtsdy 

14 discblcd with R:g~Ud to Newport, which ia a Beli2IC COitlpll1ly, 

15 right. wbo tbc dircc1ln ~1 a 1hl:n: any problem with 
16 doins that? 
17 TI!B W'lTNl!SS: [put it in my 130. 

18 MR. WOODI\LL: Juat cbcck.l1l&kc suro.whlrt'a ba:a 

19 disclosed. Ka:p It., safe dl.scloluro. 
20 MIL wm.t.s: :Well, to tbc Clldent it' I beat 

21 discloscc!, olmously I withdraw tbc objc:c;tion. 
22 MR. WOOD.UL: I don't think tbc-

23 MR. WI!LLS; If tbc director ia not the prob 1cm and 

24 tbc owncn arc a problem, Jl1llYbc that' a wbcrc wc baVI:i to begin · 

2S to raise 1llil COIICCim •. 

( I Page 178 Page 180 
1 that ha.w bcco produced? 1 'IHE WITNESS: As f£1!' as in the 13D, basically this 
2 A No. 'Ibeze's nothing. 2 states that I shan! dispositive p~ of S()IU1cn. 
3 . ' Q Haw rmy clocumcuts that we reqac:m:d been lost, 3 BY MR. BUCHH012: 

4 altered, or disposed of in rmy fashioll? 4 Q Did tbc board of SparteD gram you diapositiw 
S A Not to my Jmowledsc. 5 po~ ol'l:f the shares?· 
6 Q Did anyu110 bclp you search your pcrsoDIIl files for 6 A No. 

7 rcspoosivc docmncnta? 7 Q How did you set it? 
8 A No. There is one exception to that, which is my 8 Mil WOODALL: This I think is in the an:a of 
9 Daytimer, which I bad mentioned to my counsel, for the fU'St 9 cona::m about foreign disclosure laws. It wasn't the board. 

10 six JllO!rths of this }':81', when I moved, I only have the- 10 The question is obviously how- who was it, and that leads 
11 from •• I take out the front pages because the book's too 1 1 into an:as that I'm cona:med we aro not fully a.bl.e to advise 
12 thick otherwise. And when I moved, I haven't been able to 12 Mr. Pierce about conoeming the applicable foreign 
13 fmd t:hcrn. but I think they're arouud IJOmeWbenl. I just 13 confidentiality. And again, not to say that 'M:l won't answer 
14 haven't got tltere yet. 14 the quc::stion, we just need to know what the questions are so 
15 But other than that, that mJsht be the only thing 15 we can determine wbat he can answer. 
16 that has notatiODS 8.1 far as meet:mgB and things like that, 16 BY MR.. BUCHH012: 

17 but that's the extent of it. It's not a vezy detailed 17 Q So you Aid that Spartca Auet Group specific:a.Uy 
18 .Daytimer. I worlc pretty mtJCh out of my head, so. 18 iDvcsts iD us public c::ompanica? 
19 Q ADd if you fiDd - or when you fmd tboac you'll - 19 A Correct, yes. 
20 A I'U be man: than happy to present them. 20 Q Haw you traded us publie compaay IICICUritics on 

21 Q Appn:ciatethat. 21 bcbalfofSparteoAsletGroup? 
( 122 Now. retuming to IIOt:OC oftbc othercompanLcs that 22 A Yes. 

23 you lllid carlililr that you aerw as di.Jcc:tor or ofilCCr of, 23 MR.. BUCBHot.z: It's our position that a company 
24 what il Sparti::D Alset Group? 24 that trades us securities, and that he's traded us public 
25 A It's a Beli2x: ccnporation. 25 securities for, needs to be identified to the Securities and 
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Page 181 
I Exchange Commiuion, and I guess If you want to instruct him 

2 not to answer, I think what- we'n:~ going 10 need you to do 
3 that. 

4 MR. Wl!LLS: VVhat I 1bink mlgb! cure lba problem is 

S if Mr. Piarcc first airnply djsj:Josed senerically 1he SOilll:e 

6 of his authority without dU~Iosing 1he idculity of any 

7 perliQll or !hat penon's sllltus of an OW!lCr, if that penon 

8 wa-c an owner and that wero the SOUI"CO. 

9 I'm jU8t sitting ben: thiDldng. I don't want to 

1 0 coach, so I have to be careful, but If be's on officer or 
ll director of Spar~a~, which I lhillk is disclosaJ, tbcll perhaps 

12 the autbority simply cama from natural wrporatc powcr8 10 

13 act. But I would ask Mr. Pierce to 8IUWI:2" the qllCStion 
14 starting with, at this poipt at bst, slarling wi1b lba 

1 S basis for his authority as bo undcralllndt it, not speaking aa 
16 a whole - or liceoscd in a fon:ign jurisdiction. 

17 Did you follow that? rm juat adcing you to 80 

18 aboad and dilcloao to the SEC 10 the c:x11:nt you think you're 

19 allowed to why you thought yon wtrO allowc:d by Sperten to 

20 trade I..exington securities for Sparlcll's ack:ount without 
21 Identifying any individual. 
22 In otbcr words, what was the source of your power? 
23 Waa it bccauliC you were a clerk, was it because you wat1 an 

24 officcl' or director? Or what was - what was the reason that 

25 you wero el.lowtd to tmdc l..uxington stock for Sparten's 

Page 182 
1 account? 
2 1liE vmNESS: Because I was an officer and 
3 director. 
4 BY MR. BUCHHOLZ: 

S Q Did :you trade Lexingtoo stock for Spartl:o accounts 
· 6 in the us at brokerages in die us? 

7 A Yes. 
8 Q At which brola:ngcs? 
9 A Only one. Trying. to think of the name. Peacock 

10 Hislop. 
11 MR. WEIUI: It's got to be from the Southeast. 

Page 183 
1 I mean if the &niWCI' is going to be no, tbaJ the problem goes 
2 away. 
3 MR. llUOlHOLZ: Well - and our position definitely 

4 wonld bo that - I'D allow you to confer witb him 

S dcfini1cly, but I do want to make it clear, and if yon need 

6 to confi:r wilh him, 85 well, I mean we view investigative 

7 testimony as quite broad. 

8 MR. WELL& rxn one alcp pn:meturc because if the 

9 answc: Is "yes" or "no," be should 80 ahead and answer that 

10 qucrtion bdom I ral~~e tbiJ objection. 

11 THB wrrmm: Can you rcask the question? 

12 BY MR. BUCHJJOLZ: 

13 Q Yct. Raw! you traded us public caaspany toe:uriticl 

14 for tba IICCOIJIUI of Sputm AUIIC Group at any o1bc:r 

1 S brokcnlac accounta in tbc us other 111m l"bocock Bi•lop7 

16 MR. Wl!l.U: I~ 1hc quca1ioa. Sorry, 

17 nm WI1'NilS!I: Not to my lcnow1edgc. I don't 

18 rcmanbc:r anything else. 

19 BY Mit l!lJCJ!HOU: 

20 Q Aad I doa't lmmr if tbi1 will gamer m olljcction 

21 or DOt, but bavc you tnldod tm public comJIIUIY leCIJritiet for 

22 tbc 8C(;(IUilta of~ Atsc:t Group at bro1c.cragm or witb 

23 ~ IIQ;(JIIllla CIIIQidc the US7 ADd dlat't jutt a "yet" 

24 or "DO" ~oo. 
2S A Are yon asking tnt:!? 

Page 184 
I Q Yct. 
2 A No. 
3 Q Were,_~ ill fonniug Spu1cJa .Auct Oroup? 

4 MR. WI!U.S: That' 1 a "yc:s" or "oo" quc:stiao, so I 
S would havo no objection to that. 

6 TllB wrrnESS: Y ca. 

7 BY MR. BUaniO!.Z< 

8 Q WCRI othcn involwd iD fCIJDlina Spartca .Auct 
9 Group? 

10 A Yc.. 
ll Q WheD Wid it formed? 

12 BY MR. BUOUIOLZ: ']2 A I'm DOt n:nllylllllll. Scveo or eight years, I 

13 Q Can you spell it ID tbc best of your - 13 think. 11181 DOt n:ally ISillll. 

14 A Well, l'l:acock, and then Hislop I believe is 14 Q Ale lbcrc otbcr individuah or nntiticllhat yoa 

15 H-I·S-L·O...P. And there's~ to the name, but we wouldn't IS an~ willi~~Sto Identify a being iJlvolwd in f'oxmiatJ Spartca 
16 want to try to mnembcr the rest. 16 Auct Otoup? 

17 Q Oby. Now, not just Lexington. but other us public 17 A Not at 1hiB point 
18 ~ &eCUriti.cs,. have :you traded for the accoonts of 18 Q How m.ury olbc:rs aft: tbcro, aatitica or individuala7 

19 Spartcn at any other brolamlgc accounts in the US? 19 MR. Wl!l.U: 'I'biU could bo ~. 85 wdl. I mcaJ1 · 

20 MR. WEUS: WeU, I hate to confer with the witness 20 we run into the 1111JJ10 problan. We don't knaw if identifying 

21 while thc:re's a question pending. and I WO!l't do it. but 21 the nl.lll1b« of principals in some fon:ignjurisdiction 

( 

22 ot.bcl:wisc I would object to lhe scope of the question 22 vio1ate8 that fon:ign jurisdi(ltion 's confidentiality laws. I \. 
23 apparently going beyond the formal authority and the limited 23 MR. WOODAlL: I'm going to make tho SBll1C point. 

24 purposes for which Mr. Pierce bas coosentcd to·tbo -· 24 · MR. auamotz: 1 thiolc wo may ncz:d to sd Beli2J:I on 
25 jurisdiction of the SEC subpoena, but I can confer with him. 2S the phcmc. 

Page 181 -Page 184 
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Page 197 Page 199 
1 Q So bow much of Pierco, then Oak llills Enerzy, did I consent before you complc;lo your lo::stimony taking today or 

2 toiilOri'OW. 2 Newport owu? 

3 A I believe over 50 pcrocnt, but I'm not 100 pera1nt 

4 sure. 
5 Q Ot.her thaD that., arc my of the Newport 
6 subsidiaries in the US1 

7 A No. 

8 Q Do you h&~ an ownership stAb:: of any kind in 
9 Newport Capital Corp.? 

10 A No. 

11 Q Ncitbct dim:tly or indirectly through otbm' 
12 entities? 
13 A Correct. 

3 MIL BUCRHOLZ: Okay. I'd appi'CICiat= it If you 

4 could do that, That would~ belpful. 

S MIL WI!Lt.s: Could you give me just a second to 

6 confer wi1h 1hc witnen? 

7 MR. BtlOIHO!:Z: Yea, or if wbcn we take a lm:ak, if 
8 you -or this IMIIiD& since we'na ccmlng back tOmarroW 

9 morning. 

l 0 MR. wstLS: If we could take a bn::ak now, it might 
II be a good limo bcciusc VW~C're at 4:00. We've been going far 

12 an hour and a half·-

13 MR. at1C1lROt2: That sounds good. 
14 Q Am there any individuals or entities who have 14 MR. WBU.S' - and we.may come back oa 1hc recard 

IS oWDCtllhip stab:a in Newport Capital Corp. that you arc 15 and say, whoops, tllc:n'l iin't anybody. 

16 willing to disclose? 16 MR. BUCHHOt.z. Okay, Let's talaalm:ak and go off 
17 A Not at this time. 17 tbc rccard at 4:00 p.m. 

18 Q No us citizens or Canadian citizcos? 18 (Recess 4:ob to 4:14p.m.) 

19 MR. WOODALL: Well, I'm just. •• I think the . 19 BY MR. llVOilfOl.Z: 

20 question at this time is as far as he elm go at this time. 20 Q e.:k oa the record at 4:14 p.ml 

21 MR. BUCHHOlZ: I'm just having trouble ~ng my 21 Mr. Pir:n:c, did we dliCUU. thillcqc while 1n1 WCR1 

2l hands how around a us entity or a us citillcn would - how 22 aff·.the ICCCld? 
23 there wouldn't be any type of i8800 with you disclosing their 23 A No; 
24 ownership in a oompany that's obviously owning us securities 24 MR. wstt.s: Well. we did - off tbc meord I did 

25 and disclosill£! its ownership now in a 13D7 . 25 mc:otion Vf:'XY briefly that w!X2l wa came back on the record Mr. 
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1 MR. WOODALL: Well, we just don't know. That's the 
2 problem. I mean under ·- the fact that a us or any national 
3 owns a portion of a company under foreign laws doesn't 
4 automatically trump the confidentiality provisions of that 
s foreign law. It might. To my mind, J don't see that the 
6 nationality of the owner would automatic -· aotomatically the 
7 case that the natimality of the owoer would trump the 
8 confidentiality of the foreign jurisdiction. 

9 MlL WEUS: Jf I could confer with. the witness as 
I 0 to any us resident per9011S, perhaps the disclosure could be 
11 made after gaining the consent of that person. 
12 MR. BUCHHOlZ: Well, our position would that we are 

J 3 entitled to koow us citi2l:ns, and possibly t:M:Il people from 
14 other count:rif'8. I 1.l!1derstand that there's the standing 

1 S objection on that, but I guess a us citm::n who obviously has 
16 an owncnhip inten:st, a beneficial interest in an entity 
17 that's purchasing us public company seeurities, I think wc -
I g if you want to instruct him not to answer, but I think we 
19 want to make that request. We think we're entitled to that 

20 information. 
21 MR. WELts: t would only instruct him oot to llllSWel' 

22 provisionally until I could ascertain whether, number ODC, 

23 there WitS a us citizen that might come within the scope of 
24 the response. And number two, if so, wbethcr we-could, Mr. 

.,25 Pien:e through counsel, could contact that person lind obtain 

Page 200 
1 Pierce would make a sllllemi:Dt about lbc OWIICr1ibip or Newport 

2 that, as I undccstand it, derives fro~n a publlc filing. 

3 TfiB WITNESS: ., bc:licM: tbcrc'• bc::a public filings 

4 as 10 tbe shardJoJder of Newport Capital, which is Emerald 

5 Trust. So I bc&vc; it's in tbe court of public filings, and 
6 1hrm ia no Americans involved in the compauy, u far at 

7 owncnhlp. 
8 av MR. BUCHHO!:Z: 

9 Q ADd by .Amcticaas, you meaa compaa.ic;l or 

10 iDdmdullll? 
11 A Corn:c:t, directly cr indirectly or anyouc. 
12 Q If you c:ould find Exhibit 74 that wo marbd 
13 C8rliar,10 tJu. WU dJI:I-a oflctlrnwith buitxuGtioaJ 
14 bc:twam Mr. Atkias and Mr. S~. ia c::oaucctioa with a grant 

15 bc:twam ~ lllld nn AO, aDd it Joob lWI tho ICCOIMl 
16 Jl88l', oa M, it a iutructioa to tab the 350,000 ahan:a 

17 that 'M:I'C iuuad to you aDd tra!lsfcr them to Newport; it that 

18 risht? 
19 A Yea. 

20 Q AAd then the DCDrt two pap llpJIC8l' to bo • lc:Ha:, 
21 this it da1Dd a dlly later, Ncm:mbcr 25, 2003, where Mr. 
22 Atkias iJ ilutmctias Mr. S1:cYrm to caa:l the 350,000 
23 allium certificate far Ncwpod and imJO the ahan:a to a 

24 vvicty of pooplo, do yoa - that, pc:oplo 01' c:ompaaica? 
25 A Yes. 

Page 197 • Page 200 
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Page 201 I Page 203 
1 Q Did )'011 gi~ Mr. Atkina the iDslrnctioaa u to this 1 Q Did Mr. -

2 bn::ak.dowu of the 350,000 ahm:s of the Curthc:l' luuacc to 2 A I don't remember off the top of my head. That's 
3 otlxn? 
4 A Yes. 
S Q How w.:rv the lllDOUIIts dclc:mtincd? 
6 A By myself. 

7 Q Mr • .Atlcilq wuu't iuvoM;d iu the ck:tcnuiiualiou of 

8 who lot tbccc ahan:sa? 

9 A No. 

10 Q Wu aayoaa c;!., at Nc;wpart iuwhcd U. the 

11 dctr:nninstioa of who W1lllld get which sham~ from. th.ls, from 

12 tbia 350,000? 

13 A No. 

14 MR. WELLS: Well, tlrJ -just - IICMZ' mind. 

IS Sony. 

16 BY MR. oucmtOLZ: 

I 7 Q What did you baa your dctcrminatioa ou in 1mm1 of 

I 8 bow to b.rc:ak this dowu? 
I 9 A JuS! - it's a serlca of privale traniiiiCtiona. 
20 Q I..oo1ciJ1s at lhc -=ood (Jli8ID. whicli waa tba tnnsfi::r 

21 from you to Newport. it sa,11 tbcrc'a • priva1u aa1c alusro 

22 ..-t bct1R:cu YQU nd Nc;wpcrt; ia that the c:ua? 

23 A Yes. 
24 Q II that fik:d. at Nc;wport, oc do you hll¥c a eovy of 

25 that? 

Page 202 
1 A If I haven't produced it, I don't ba'iC a copy of 

2 it. but that's not that I can't set one. I would have 
3 produced it if I bad a copy of it. I don 'I know wbctbcr 'I'I'C 

4 did 01' not, so. 
S Q I Qc:ll't bclicMI ao, butif)'QU-

6 A Okay. 

7 Q Yeah. Wa woald mquast any ahan:s talc agt1IIIIIX!Ilts 

8 pertaining to LailqJton atock that you have citbcr ia your 

9 cuatody or haYC the ability to obtaiu. 

10 Alld they were llimiJa' llfll'CCIIICIIt for tho aaJa from 
II the Newport bloek brcakilll down furtbcr thcae ot1Mlr 
J 2 judjyjduaJa aod CDtitiat7 

13 A Yea. 

14 Q Did Newport rac:ci"YC compaaaation from thcae Cltll= 
J s indmdualt and fllltitiol7 
l 6 A Jn same CUCII. 

J7 Q So lat'1 ~tart - it loob lib Newport rdainl 
18 41,700 of tho ch.are8, right? 

19 A Yeah; 

20 Q Who is Victor Moira, M·B-1-R•A? 

21 A Just a privale investor. 

22 Q So be pun;lwcc1 50,000 of the: lluaml from. Nowport? 

23 A Asain, I would hava tc go baek and looJc at the 

24 records to detenninc which ODal 'WI:nl purchallCII lllld if there 

2S wc:re other reasons Newport transfcm:d the ~. So -

3 the problem. A serial of transactions hc:n:, and I wouldn't 

4 want to guest. 

S Q So if they wm:a't IIIlo loglecmcnta or ptm:h.ua 

6 ~ what other coaaidcratioa would bo provided to 
7 Newport by thclc illdividuala foe the: ahaa? 
8 A Could be in relation to IIC'1'Vices providcxl.. 

9 Q Did Mr. Meira provi.da liD)' IICI'Yicea to I..exiJ1stoa 
I 0 Rc:aoun:a? 

II A No. 

12 Q So did - well, we ICC- liCIC • c;ouplo -. 

13 Alcundar Cox nd Kelly K.clloclr, wbo yoa'w idmtifiod u --
14 

IS 

16 

A Sure. 

Q - people who did? 

A Yeah. 

17 Q Other thaa dan, did Mr. Boffo, Ottavio Boffo, 

18 B-<>-P·P-0, provide any J'OIOUn:O 8Cn'ieaa to ~7 

19 A Not as far as l know. 

20 Q What abodt VIIICC:I'Iftl Aballliri? I 

21 A No. 

22 Q A•B-A·L·L-1-N-t 

23 Ia Mr. Boffo a privati:! iiM!Star, to ymw 

24 Ulldctatandilla? 
25 A Yc:s. 

Page 204 
1 Q Did be IOJl'l!'tiiTI!'!I provide coni'Dithle ICI'Vices to 
2 Ncwput? 

J A No. 
4 Q Did Mr. Mcira IOilJdima provide COIHtllting ICivic:e8 
5 tO Na'NpClrt? 

6 A No. 
7 Q D:id Mr. Aballiui ~ provida I:OIIIllltlog 

8 sarviec:8 to Newport? 

9 A No. 

10 Q ~the iPlWU:Otu Mr. Cox, wu that. ale 

11 agrocmcat or wu that for ~7 

12 A That's what I'm not II1II'C about. 
13 Q ADd tho JUorda at Newport W1lllld show that? 
14 A Abaolutcly, yes. 

I 5 Q What llboat Mr. Kellner, Will that a Hlc agra:mcnt 

16 or for acnricca? 
17 A I bdicva for services. Again, I'm not J 00 percent 

18 aun:. but I bel.icvc it was for scrvica!. 

19 Q Do you boliovo it - for acma:a to Lexington? 

20 A It would ha'iC bciCn in telatioo tc !..ex.lcgtcn. 
21 Q Why WI1Dldu 't tho 125,000 dJaraa haw boclllllliCd 

22 dim::Uy to Mr. Kc1lm:r'l 
23 A Because the option grant was already dODc at that 

24 point in limo. So the options wc:re granted 1o me, and I 

25 tranaf\:m:d t1x::m to N~ so. 
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Page 213 Page 215 
l lr8JIS8Ctlons, but I don't know wbcther there was buying -1 was ooc. I mc:an I'm not saying ~ was one. I just - I 

2 don't know. 

3 Q ()by. So a yoa lit lien today, yoo•m oot IUt"C if 

4 then; we= aay -

S A Y c:ah. I mcan -
6 Q - privale aalcs 1hat yoo mado7 

7 A Yeah. I'm llOl sure. · 

8 Q AD right. So if thlm:l wun•t, and it was stock 

9 that YQl.l hcld -
JO 

11 
A Yes. 

Q - you tlcpo.ifcd it in OIIC of tba two ~ 

J 2 ltCCOUIIb? 

13 A Com:ct. 

J 4 Q And traoJP'di(l!l•, dc:podm of the 1toclc or sale~ of 

lS tlJc stock at Hypo would be rdJa:tcd in tbc Hypo •tlllattc:IIU? 

16 A AbaolUlcly, yes. 

17 Q And at Piper in tho Piper stn:malt&? 

18 A Com::ct. 

19 Q ()by. Tbcm-. tlm:IC-faM:mc stock lplit at 
20 LcxiJtgtoa i• 2(JC).4, conoct? I 

21 A YC3. 

22 Q · Did you havo~o:nc aMn:a at that poiat thel'lll"'lt"C 

23 actua11y 1plit, 10 you rccciw.d two lldd.itional allarw for 

24 ODI/l? 

25 A I don't :emanbcr. If I did, it would have got 

I split in cbc ac:ccunts, or it would have bc:al on cbc 
2 sbafdlolder list at tho time, corporate shareholder list, and 

3 I just don't rc:mcmhcr. 

Page 214 

4 Q Did yon .:lao~ buy~ stock or 
S receive I...e:dugtoa atoclc •ido froal the atock optiou. grants? 

6 A I ccr1ainly did pwchasc, yes. 

7 Q. Did yon purc:luuc: in the Cll'CD m.arlalt1 
8 A Yes. 

9 Q Did you alto ~ priYato llllhl shan~ 
10 agmcmcuta? 

11 A Again, that's what I'm net sure about. And if! 

12 did, thc:nl sboukl be a docii!DCilt. So - but l bclievo that 

13 most of It was doac if - in the open ~ I don't 

14 ~ember offhand any private lranlactions. 

IS Q Did yoa say you IIOIIIetima yuu parchucd Laziqtoa 

16 ltock ia tbc opcm rurll:ct fa: your DWll aecoants7 

17 A Com:ct. 

18 Q Did you purdlatc LexiJigtoo atock in the opcm marialt 

J9 for Newport 8CCOIIIlts? 

20 A Yell. 

2 I Q Did yon pllt"Ciwlo I...e:dngton 8tock in the opcm marialt 

22 for Sparta~ accoents? 

23 A Don'tzancmbcr. 

24 Q What about Pacific .R.im7 

2S A It's the same. I don't rc::manbc:r. I know thc:ro was 

2 buys and sella or just rolls. JUst don't rcmanbcr. 

3 Q AM if you did for IIClGOIJDU of Spu1a1 and Pacific 
4 R1m, it wovld be through Palc:ock Hislop? 
5 A That's eorroct; yes. 

6 Q Did Newport haw - wcdl. I'll &tart apia. 

7 For wlUdl·accoanu of Newport did you buy or 1Cll 

8 I...e:dngtoa stock in the opcm markot? 
9 MR. Wl!l.LS: ·Well, I think we'"' baek to thll problem 

1 0 of idcztifylns thll bank, a foreian bank pabaps, of a non Ull 

11 citizen. 1 forget wbllrc Newport is domiciled. l3dizc. 
12 BY MJl. BUCUHOt.Z: 

13 Q Okay. Let' .. 1alt wit'h tba us thcD.. 
14 Did yoo puzchuc 01' lCD Lc:aingtoa stock in the 

I 5 opcm marb:t for uy aceomats of Newpon Capital Corp. ia the 

16 tiSt 

17 A Yell. 

18 Q Which~? 
19 A Let's seo. vfinance, Pmcock Hislop, so Martin. 

20 Q c.pi1lll S, c;apital G ia tliat? 
21 A Yell. 

22 Q A1Jy ot!lcn? . 

23 A I tbink tbat'1 it. • 
24 Q Did yoo hnc a lnol<a' that YQl.J 'llflllrbd wi1b ia 

2j pudc:ular at~ 

Page 216 
l A His f"ust: name is Craig, and his last name is 
2 failing me. That's terrible .. 

3 Q Craig? 
4 A Craig Sommers. Sony. My memory is faltering at 
S this point in time. 
6 Q. Lib the IIC8IIOII su:m.mcrs? 
7 A I think it's S·G-M·M-E-R-5, I believe. 
8 Q Wbat offig; or bnmc;h? 
9 A I'm IIOnY· . Just totally gone blank. It's on the 

10 statements, but I just-- I can't. I can flnd out for you. 
11 I just can't n:mc:mber. It would be on -- I'm just trying to 
12 remember the area code, and I can't. 
13 Q. Did you have a pa.rticu]ar brola:r at so Martin? 
14 A That 8CCOUI1t is still open. by the way. 
15 Q Peacock -
16 A Peacock Hislop with Craig. So be's CWTefltly the 
17 broker on that account. So I -just to clarify that. At so 
18 Martin it's Rich Fredericks, and that account is still open, 
19 and thea of course vFinance was N"u:holas Thompson, and that 
20 account is not open. 
21 Q The Newport account with vF'IDIIliCC is closed? 
22 A Yes, that's com:ct. 
23 Q Sim:c when? 
24 A Again, it's quite a while. Somcti:mc lll!lt year. I 

2S just don't remember when. 
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1 Q Do )'Uillmow of auy otbar of'ficcn or dirccton of 
2 tl1llt catity? 

3 A I know tbere arc othcn, I1Ut l don't la!ow who lhcy 
4an:. 

5 Q Uave ytm c:vcr been a dimctot or • offi«:r of tho 
6 ANI' catity in the 1X.1 

7 A No. 

8 Q Have you IMll' bcca 8.11 ~or a dircctar" of tJJc: 
9 ANI' catity ia the tm 

10 A No. 

11 Q Haa any entity iD which you bn; auy bc:uofic;ial 

'
1 
12 owac:nbip iDtcnat aver boca a dircx:t.or or officer of either 
13 ANr Clltity? 

14 A No, 

l 5 Q How do you tnow,that thao _, Olhcl' of&c:rs or 
16 dita:ton in tJJc: t/1: at AHf'7 

17 A I just bc1icYC that to bll t!Jc, c:l!IO. 

18 Q Buecl oa wiW? 
19 A, I just thick tbc::n: is another officer or director. 

20 !·believe tbc::n:'s a corporate sem:tuy, b'ut I doa'1 know who 
21 it is. 

22 Q Did Mr. Eilliot-ScJtu= tell JOD tlurt7 

23 A Yes. 

24 Q Hat M•. Bbe.tt eM% been a &tinlctor or officcr or 
2S corpo:n1ic 8I!ICI'C:blry or: anything in C.QIUIClCtion with AMP ia tho 

1 the records. 
2 · Q What n:cords would you look for? 
3 A Accounting records. 
4 · Q Acc;ounting recorda of what? 

5 A Well, Newport or IMT. Those .are the companies t'm 
6 involved in. So those are the records I can look at. 
7 Q Okay. Would that be .IMT,Inc .• or JMT AG? 

8 · A Well. it depends which question you're asking. Both 
9 -

10 · Q Well, my question is did IMT provide my rlDIUICing 
J 1 for ANr in the us, and )'On said it's possible. 
12 So my question is ia it possible that JMT, Ioc.~ 

13 provided fmaucing for ANP in the us, or is it possible that 
14 IMT AG provided rl118Dcing7 

15 A I would have to look. 
16 Q Okay. and yuu'd haw to look at the recorda of both 
17 IMT,IDc •• BDd tMT AG; is lhat right? .. 
18 · A That's com::ct. 
19 Q ADd do you lum: IICCCII8 to thc n:cords of tMT,Inc .• 

20 IIDii IMT AG7 

21 A I'm a director of the company. 
22 Q So that means. y.r:s. you have ac:ces~~ .to those 
23 n:cords? 
24 A Yes. 

25 MR.: WEI.t.S: Ms. Davis, ~may- this is probably a 
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1 · pltma1urc objection, but wc may bavo some probbn or Mr. 1 us or: the tll:7 

2 A If she Is, it would only be in lhc us, and I don't 

3 know. 

4 Q Do you have any kind of (JWl!Cnbip iutac:.t in ANr 

5 iD tho tJE.1 

6 A No. 

7 ·Q Do any cutiticl in whidl you. have a bc:Dcfic:ial 
8 lnlicrcl1 of amy kind have aa CJWIIIlnJdp intlln::lt in AMP in tho 

9 UJtT 

10 A No. 

ll BY MS. PA VIS: 

J 2 Q Mr. Pim'cc, did ytn~ provide any of the financ:ins 
13 fOI' AHPiD tho 1JSA at any tinlc7 

14 A No. 

15 Q Did Newport provida any of the rmancina for: ANI' Ia 

16 thetm 
17 

18 
19 
20 

A I don't rananbar. 

Q lJi it pocaiblc? 

A Anythiug il possible. 

Q Well, 101DC 1hiDp m:; marc lilu:ly. 

21 lJi it pcaiblc that Newport provided - of lhc 

22 finaudDg fOI' ANr in the US7 

23 A Liko you say, it's poniblc. !just don't knO'N. 
24 Q Did IUTprovida any finallc:iDg for· ANI' in the US? 

25 A Again, it's pouiblc, but I just don't know wilbrut 
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2 Picrco may havo some problem ac1ual1y rdricving ro;ords from 

3 JMT AO if itia· ono of t1ac:o fcn:isn domil:ilcd companies, 

4 whlcb I bcllovo it il. 
5 M& DAVIS: WeD, I guces it depends on vibcn: it-
6 BY MS. DAVIS: 

7 Q Wbere il D1T .wdom1cilcd? Did 'WID Cllabliah· that 

8 already? 

9 A Swi!D:rhlnd. 
J 0 Q I'm IClftY7 
11 A Swm.rrland. 

12 Q · Olaay, ad at what point •• - uaxla date c:c:rtain 
13 iu wbic.b you arc so1111J to set bact to 1111 on thcac iJauca 

14 about thcso for:aisn domiclk:d c:ompanica. 

lS MR. WOOIMU.: Can't give it to you at this 

16 movanenl. There's been a number of questions that haw been 
17 askrld. rr v.e can get lhc questions specified in writing, 

18 oitber by tbc transaipt or by you providing 1hm In writing, 
19 lbeu we can 8.li8WI:f tbem. 

20 The fint 1tcp I t.billl: is for us to find out 

21 exactly what questioN you want us to pursue, and tbc:a we can· 
22 giWI you an BllSWill' u to whr.:!l we can get back to you. I 

23 undcri1and your concc:m 1hat it be IIOODCI' rather than latc:r, 
24 but as I'msitting~iD tba office today,lcan't giwyou 

2.5 dates. 
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1 MS. DA vrs: Well, the problem is we've asked a 1 bdp 10 ua 10 simply inaist tbat we anSWill" "the rc:qUCISt'' 

2 number of questions that n::ally all relate to the same thing, 2 bccawJc thc!:e isn't a single~ m{QC'IIt. Thc:rc ha'Wl bQm a 

c· 3 which is whether or not Mr. Pierce has access to information 3 number of n:quests about a oumbcr of complU!ics involving a 
4 of records about IMT AO, Newport Capital. and several things 4 lllllJlbcr of diffamt typal of infomurtim. 
5 .he was asked about yesterday. Those m: all very basic 5 So thc fiJllt question of proccn is am you going 

6 questions. 6 10 atk - give ua the q1Xl8tiona in writina a a copy of the 
7 MR. WOODALL:· My concc:m is - and without 1<:nowin8 7 rek!vant portions of thc transcript so that l can be S~W 

8 completely the· answer, my conccm is that the ~ may 8 that 1M! are aslciDs -we ans aaswaing the qiiCIItions you ha'Wl 

9 depend on the precise form- or sorry, the precise nature of 9 ula:d7 I don't undc:ntand.know why that's an issuo. If you 
10 the information you're seeking. 10 want ua 10 llllSWill" !he qtJC$iorls.IIiB.b) sure that we know-
11 So, for example., it is - and I'm speaking ll lllllk.e sure that we know tbe questions you want us 10 ask. 

12 hypothetically bm: •• it i.!1 possible that the identity of 1 :l '.~"he=' a no iituc of confidcntial.ity obviomly bocame you 
1 3 dirc:ctors and officers of those cmnpanies may not be 13 have •!ready ulaxl thc question. 

14 confidential whereas shareholder lists may be. 14 MS. DAVIS: Wc:ll, Mr. -
15 It may be that shareholder lists m: not J S MR. WOODALL: Can I just finish my -
16 confidential; but·tnmsactions that the entities have ensagcd 16 MS. DAVIlk Sun:. · 
I 7 in may be. So that's why I say ·- I don't believe that the 17 Mil. WOODALL: - identifying the issUCI so lbat-
18 answer is going to be so broad and simple as simply does be 18 cun UlllkD sure tbat we are•pproacblng t!dt matter in a 
19 have accc:sa to records. And so J think Mr. Buchholz wants to 19 systematic way'/ Once.,.., have !he questions that we know tbat 

20 interject bere. 20 you wish ta punue- and !ll!llin. I don't uudc:ntand why 

21 MR. BUOIHOLZ: Well, I don't want to interrupt you. :21 you'm not Jln'Pllftld to givo it to us, but y011'fi hava an 
22 Go &bead and fmish. 22 opportnnity 10 addreu that in a moment. · 
23 MR. WOODAlL: No, go ahead. 23 The second qucstiorl then· ie a malta' of - aad also 

24 Mit BUO!HOLZ: But I think it's pretty obvious from 24 a matnlr of process which it wbca can -.w gCII back ta you with 

2S the questioning and •• we an: looking for the directors and 2S tho BniiWill', and once we have tho quc:stions, we will be able 
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1 offu:c:ra and owners of these entities, including an entity 1 to focus our attentions and hopefully set to an an!l'IWII" soon. 
2 that there's now been a 130 - amually sevc:cal entities that 2 I'm not sngge<=ting - I understand very well that 
3 there's.been a 13D filed for that does not disclose its 3 you have a desire to resolve this quicldy. Obviously, to me, 

4 beneficial owners. 4 tbc way to resolve it quickly is to allow us to focus ou what 
5 . So that should be very clear, and whether or not - S the issues are, which is to tell us what· the questions Jill!, 

6 and we also are asking for financial recorda, but - you 6 The third question then is one of substance, and 
7 know, we fc:ellike the request basically puts it into Mr. 7 that is the question that we will have to address, which is 
8 Pierce's court in terms of·· the testimony definitely sets a 8 the advice that we give to Mr. Pien:e about his ability to 
9 basi.!l for us, for·the information being connected to us 9 answer than. 

JO publicly·traded companies that Mr. Pierce was involved in 10 So if your ovaaU conccm is to move on quickly 
11 trading the securities of and involved in providing services I 1 with this, thc:n it sc:cms ta me the obvious first step is for 
12 to. 12 you to clarify precisely what it is that you want to answer. 
13 So that's why we feel like it really is up to him 13 I have been taking general notes, and I understand generally 
14 to get back to us with information, and there eitller needs to 14 the issues, gax.rally the entities, but it's not going to . 

. 15 be a direction from his counsel that he cannot provide the IS help ua to be able to get back to you Wlless we know 
16 information, but we have made the request, and we just can't 16 prccil!lely what is it you want. 
17 wait indefinitely. We have to pursue whatever Jl'leiUl8 we need 17 And I don't know why getting a portion of the 
18 to to get the information. 18 transcript, if you don't want to repeat the questiona because 
19 MR. WOODALL: There seems to be three separate 19 of the effort that may tala; or you write out the questions, 
20 issues on the table here, md let's try and keep them 20 is a big deal. 
21 separate. The fi!"St two issues are issues of prooe8S, and 21 MS. DAVIS: Okay. Well, let me start with why we 

i .. 22 the third issue is One: of substance. 22 don't wri1ll out the questions. We don't do that for anyone 
23 The issue of process is are you going to tell us or 23 bc:causc that's not our job at the Securities and Exchange 
24 give ua a transcript so that we can determine the specific 24 Commission. air. What we do is get information from 
25 questions you are askins? It's no help to you, and it's no 25 witnesses at the time that we ask: the questions. We don't 
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1 provide anyone with questioas in advailoe before we ask ~ 
2 because we want the wi1llc:SS's best recollection. 

Page293 
1 able to get IRS the qucatimu )'OII'VD aalczd at, leaat to flria 

2 point, bcc:aulc 1bat aJiowe WI to foc:lll OW' - Oll1' q~e~rment 

3 and anaJysU of hil.obliptlons. · I would c:xpc:cl1hat our 3 Now, if you have an objc:ctioll. you:'d like to 
4 instruct your client not to answer, thea that's the process, 
S and we tmdcrst.an9 that's a ·ptaCtical matfler. We do want to 

6 get the informatioo. ADd alll'm telling you is we can't sit 
7 down and write out a list of questions for your client to 
8 then decide whether or not he wants to answer. 
9 And I think at this point what would be the most 

10 probably l1llCful. is tO the extent that we ask a question. arid 
11 you have the objection on the grounds of CO!IfidcOtiality, 
12 which by the way is not an objection that is useful for our 

· '13 process, but in any event, if you have an objection, 1ben for 
14 us it would be useful for you to malcc the objecticns, then 
15 instruct your client not to answer, and set back to us on the 
16 information. But at this point in the prot::CsB, we can't and 
17 don't provide questions in· advance for witnesaes tO llilS'Mir. 

18 · · Wh:m Mr. Buchholz said that we provided the general 
19 param::b:rS. I think it's pretty clear IlleR) are companies 

20 that Mr. Pierce has testified to OVf:Z the course· of a day 
21 now; that wctc involved-in providing services to a us 

-4 8JlSWI& to tbc: q:oCstioa of wbctbi::r he's at llbcny to pt'llVicle 

5 tbc in.fmna1ioo yoii1VD aslctJd on tbc qtJCIItims }'OD'VD ftb:x! 10 

6 far, will also hiM) apply to t'ol.low-1Jp qucstlool. 

7 It is alwa~ JlQHibkl, but pt:Obably nat libly, . 

8 . that folloW11p qucstionl would CI!8JI8Il a diffi:rmt ret of 

9 analyrir, but all I'm ukiDg is tlmt wo haw in wrl1iDg, 

10 ci!h:r by·tbc ~or by~yuu w:titins' them out, I don't 

11 milly CIII'O, tbc ~ yoli'W asJa:d to this poillt. · And, 

12 you know, saying that it'• nat how you do 1bc- bow yOU do 
13 things, I caniiJ)t)l'CI::iaiO that eonccrn going fOl"MMf'd .bocaure I· · 
14 UDdcntand 1bc j!It'll;cSa. 

15 But~ tbcqucstioas )'OII'W ukcxi already, 
16 tha~'• wa1a' under !he bridge. ·Yon'vc ll8lccd !he questims. 
17 Tho - your Jqptimallo I:QIIC'Aimlllbout bclins able to uk 

18 quee1ions witbout 1clcpphing wbc::R: you src JIOill8 have 
19 al:eady been DICit by 1bc i'aGt that }'0111VD asked 1bc quetllioru. · 

20 Solto 8'ilmmari2e.ilxn,.woan:s not,.... I'm not. taking 

21 the position - and 1 certainly 8f!l'CIC with )'011 tbat you doa't 
22 bavo to~ out _,- qucsdon &lid f:Nt'.t:Y follow-up question 22 publicly-traded company, and haw traded shares in that 

··23 ·publicly-traded company. And we would l.ikc lnfonnadon 
24 regarding t:bo:lio entities. And if your objectioo is you 

·· · 23 you might wam to ask. All I'm uking for is the qiiCIItions 

24 you bavo W:a:d to 1bil point. 

25 cannot provide that information, then we would l.ikc that to 
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l be clc::ar on the nx:ord so that we can then 1IKlVC forward from 
2 our own end 118 to what we do with that. 
3 But at this point, we cannot provide questions in 
4 advance. Of course you can make a request fcc a copy of thc 
S t.nmscript, we do do that, and we arc not denying you the 
6 right to get a-copy of the tra:nacript. You can obviously do 

7 that, but we doo'twant you to .mislmdcnrtaixi that only the 
8 specific questions that we have askl:d that .ere identified in 
9 the transcript are the ones that you are going to go and find 

10 the answer to. 
11 What we generally want to know is can Mr . .Pierce 
t:i provide information about the identities or. the slwdloldcrs 
13 of, thnlirect:ors of the various companies that we have 
14 talked about that wen:~ involved either directly or indircctl.y 
15 with Lexingtoa Resotlrccs. That's the broad question. 
16 Now, we can't sit down and write out every quc:stibn 
17 because of course with any question, tbete are going to be 
18 follow-up questions depending on what the answer is, and 
19 that's why we don't provide questions in advance. 
20 MR. WOODALL: Perhaps we are talking at cross 
21 ptllpOICS hen~. I wasn't expecting that you would provide in 
22 writing every qucstioo end every follow·up qucstioo that you 
23 Wll1'lt. 

24 MS. DAVJS: Okay. ~ ---- -

2S MR. WOODALL! What I W118 hoping that we would be 

25 MR. WI!LLSI ADd !hills <luis Wdh. I ,last Wllllt 

Page 294 
1 to make - I'm ldcnt!fyins mymolf for the rcx:ord and also for 
2 the b<:olcfit of COUnsel who is only praJCOt by tdcphooe - I 
3 . think maybe ogr objcctioo hu boclll miai:baractcrizcd ·as CIIC of , · • 
4 conftdclltialily. I do not bclicvc that is the bam of 1hc 
s objeedon. 

6 !be baJis of the objection Is tbllt we, that is Mr. 
7 Plerl:e's Canlldfan oounrcl and.wo-at Lane PooNel.t in the us, do. 

8 not want Mr. Pit.l'oe to vlol.a!e tile Jaw of anotbel' COUiltry in 
9 the counc of hit a1tempts to usirt the lll!C in IJ8lhcrinl 

10 lnfomuttlan ill this invcl1iptioa. 

11 So, for C!XJ1U1P1e, Mr. Plerec doet a lot of budnas• 

12 in Europe. aa he has adficd in lbla proca:ding. and bel 
13 docl ID Wll!ll to rille bc1J1s bclld civilly Hable to various 

14 Swisa or~ orfon:ignjmitdictioaa, and bel 

1S docuJ 't WBDl to risk criminal liability in thole 

16 jurltdil:t:loi!JI, as wcl.l. 

17 So that tcqUircs some cautioa bd"on:: giving him 
18 advic.c as to bow to proc:ciOd and hiJ Canadian COUD&Ian:s 
19 going to be addrcuing that problem as 10011 u poaiblc. 

20 TbmkJ. 
21 MS; DAVIS: Okay. And I tbiDk lbc point t!llit-
22 am trying to mako Ill, witb respect to contpallies, I 
23 IIJIIbatsnd the isfiiC about polaltialliability in aootbcr 
2<4 country w!ICII dilJclosing .Information that may or may not be 

2S CQnfidmtial. 
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1 transcript or from you, that we can take to the foreign I Our ccna:m is with n:spec:t to a us publidy-trndcd 

2 CO!IlJIIU1Y, if tbcrc are entities on whose behalf Mr. Picrc:o is 
3 actill8 on, and 'IW are IICCidng that infonnadon, then I'm not 

4 sum how that puta him in some kind of jeopardy to the c::x;lalt 

~ that that is connected to bwi!u:ss in tho publicly*lradod 
6 company. 

7 But I undcntand your objection and, you know, our 

8 concern Willi mainly that not only that Mr. - that Mr. 
9 Pieree's CaDSdian counsel would like time to I sues• rcteareh 

10 tho issue, but we noed a time line. And we can do it from 

11 one wcelt from tho time you get the transcript. I tnalJl the 
12 issues thcmsc1vcs are out tllcn, and I tbinlc it' a pretty 

13 clear what the illiUCI are in tcnns of confideutiality. So 
14 that's why 'IW don't Ulldcrstand why there Cllll't be SC~:M ldnd 

15 of p8l'IIIXIdcnl on the limo line. 

16 Mit WOOOAJ.J .. r Well. I'm not nying we won't giw 

17 you that soon. I lllCIIDI it scans to me - well, let me just go 

18 back and Cltplain why W!lcan't give you the p8I'1Uilden now. I 

19 am not li L.ltx:bt=utcin ~or a Swiu laW)'CI". So what I'm 
20 going to bill...., to do with Lane Powell Ia -I would Mpl by 

21 analyzing the questioos, nnt much diffc:rcntly 1ban what you 

22 juat did a moment ago. 

23 'Ibcrc may be BODIC questions that irrespoctive of 

24 the law of foreign jurildktion, you'n:: entitled to uk bhn. 

25 So 'IW don't know to go to Switzedand or Licclitenttein to gel 

Page296 
1 lhc IIDSWCT to that question, and tho point that you made a 
2 IIlOlllQlt ago about lJ3 tradod companies may vecy well apply. 

3 I'm not disagm::ing with that as a possible ovenidlng 
4 principle. 

5 But wJxn, tl:lm: m; questions that you've aalcod 

6 that do Cl1gsgc tho ccnfidcot.lality laws of a flll'Ciign 

7 jurisdiction, - are soma to have 1Xl consult lawym; in 
8 those arcu. My limi1al ~pc:ric:uce in the past hat led me to 

9 undcntand that ibey will want to know what the question la 
I 0 and wtm 1bc purpose of the ·- is for 1bc information. '!'bey 

II may ha'Yc derivative usc: immunity laws. They may have laws 

12 that allow information to be used for IIOIIlC purposes but nm 

ll for others. Ijuat don'tknow. 

14 And so tho difficulty I have today in giving you a 

15 timQ line is I havl::n't ··I don't have lho lldvkc yet from 
16 the lawyers in lhc foreign jurisdictions. This it the 

17 IIUlllllli'Z. They prob11bly do tho same: thins 'IW do, which Ia tala! 

18 vaca1ion. So you can't phocmc somebody up end say I want an 

19 answer in 48 houn. 
20 So if it Willi me xac:arclJjng Canadian law, I could 
21 commit 1Xl a time. but it's not me rac::archiog Canadian law. 

22 It' a me Cll8aslll8 foreign counsel and asking opinions from 

2:1 them. and if you arc cona:mcd about QCI!ing the proccs1 

24 l!lO'Ving quickly, !be fastest way to gel the process lll<lVlng 

25 quickly is to givo us I001dhing in writiug, again, 1bc 

2 counsel and say this is tbe spccif'JC question that we want 
3 answcn::d.. And again, I'm not resigning from the fact that 
4 that doesn't lllC3ll you can't ask follow-up questions and get 
S an opinion. 
6 So if you want the matter to move quicldy, give us 
7 what you want in writing. Then we can apprQaCb the foreign 
8 counscl, and, you know, you'll just have to, at the IllOIIIll!lt, 

9 take it on good faith. And I understand your desire to have 
10 tbe matter move quicldy, and we will take it forward quickly, 
11 but I can't give you a date. 

12 MS. DAVIS; Okay. With respect to entities that 

1 J are identified in public rllings with the SEC, I don't 
14 undcrstmxi why that's an issue with Mr. Pierce-discussing or 
15 tcstifyi.ng about that information. 
16 MR. WOODAU.: Well, the question. you've asked •• 
17 the concc:pt you have nskcd is, at tbe moment is so broad, I'm 
18 not quite sure what.you mean. You say "entities that 11re 

19 traded.. 
20 H you've got, for exampJ.c. a company that owns or 
21 has a beneficial inten:st in securities of a us company 
22 !rlldcd in tbe us, perhaps the identity of the company that is 
23 doing the trading is a fairly obvious point But when you 
24 get into questions about the activities of a company that 
25 owns that compuny or l!OltlC other corporate organization or" 

Page298 
1 trust. for exampJ.c. that owns it, now you arc getting into 
2 some distance from the obvious point. 
3 It may very well be·that wc am told that there 11re 

4 no issues, but the farther you get away from the pn:cisa 
s entity that owns the shares and is din:ct:ins their trading, 
6 the more difficult the question is to answer and the less 
7 obvious the answer is. 
8 MS. DAVIS: And l think the reason we got into this 
9 IIIW was that, if I'm not :mistakml, Mr. Buchholz was asking 

10 about 13 D f'ilings. 
11 MR. WOODAlL: Well, we have - we had a lot of 
12 questions yesterday about a lot of things, and that's why-
13 you understand your process better than I. and I would never 
14 S'lJ88CSI: to you how to do your job, but all I'm saying is if 
15 we can set in wri.tins what we want ·• because you have 
16 already asked the questions, it's not like you're going to be 
17 - you're going to be losing the legitimate element of 
18 surprise in an investigation. I don'tdoubt that that's an 
19 issue. 
20 If we set them in writing, then we can move 
21 forward, and I'm telling you that I will look: into tbe issue 
22 as quickly as I can. This investigation is taking some time, 
23 and it will take some~ time, and we won't stand in lbc 
24 way of it proceeding quickly. But I can't gi~ you a 
25 deadline: today, and I can't answer the questions today. 
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1 MS. DAVIS: Okay. Steve, correct me if I'm wrong. 1 specific date. but we al&o llll'C not willing to wait 

2 did we - I thought we got into this area ~ we \1\'Cre 2 iadcfini1cl:y 10 cntan:c tho subpol::na. So ""' obviously Wllnt 

3 asking about some of the entities in the 13D fi1i.ng? 3 10 work with yw, 8Dd we undcra11Uld that thc!c ia going to bo 
4 MR. BUCHHOlZ: Yeah. Well, it's come up in that 4 1101DC tlme llClCdl:d 10 ga the infon:na1ion, but. we jan need it 

S coonection, and it also, I think, may bave been lMT A<l that S to UIO'I'C dillgcmtly. . · 
6 dll'ectl. y led to this, but I mean I can't •• I can ask a very 6 And wo will talk to you, I think, aftrr the 

1 specifiC questioo, wbi.ch is - and I may have aslced it 7 proccc:ding Ieday aud· ~ forwanl u quk:kly as wa po~~llibly 
8 yesterday, but obviously Newport Capital bas just filed a 130 8 can. You UDdl:ntand we havo to do what we need to do to get 

9 disclosing transactloas in .L.exinston. a us public company, 9 tho inf'ormatioo. 

10 who- which entitles, which individuals have OWl1CI1hip 10 Mil. WOOOAU.: ulan'\ ~wilh any oflhat. 
!1 interests in Newport is the basic ql.lel!tion. and I think we 11 Mil. BUCHHOt.Z: Okay. Do want to ny anything elliC 

12 arc entitled to that information. I don'tactual.ly ~ 12 onlhst, T!llcy'1 

13 at this point wbetber you instructed him not to answer or 13 M& DAWI: No. 
14 objected to that on these grounds. 14 BY MR. BUCHHOLZ: 

1 S MR. WELLS: I believe we did as to NeoNport, again 1 S Q So ld me jmt CUYCt" thia a 'W'I:1L 
16 subject to an inquiry about the law of fotcignjurisdictioo 16 N'r. PicGc, doyoabowwbo diD hcmef!d•l mncn 
17 which Ncwpat is domiciled and incorporated, founded, 17 1111:1 of diD Bmen1d True? 

18 whatevcr it is. I think it's Beli21: and Switmiand. 18 A Ya. 
19 MR. BUCHHOlZ: And I think the same thing happened 19 Q A "ya" or "uo" qallltioa.. 

20 with regard to Pare Place and Sparten and Pacific Rim. which 20 A Yes. ! 
21 are all identii"ted as entities in the 130 that Mr. Pierce 21 Q You do? 
22 directs or bas control over, is that right - 22 A Yes. 
23 MR. WEU.S: Well, hang on just a second. 23 Q ()by. Am :you wi1Jias to - do you kDow how tDJIDY 

24 MR. BUCHHOlZ: - for the purpose of the ~ of 24 tbetc -. how JIUIIlY iadi~ or cutiticli1 
25 Lexington, and you are not providing that information today, 25 lollil. WOOOAt.L: Ilhink·atthciDODICl1t .,-I mean wa'rc 
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1 is that right, Mr. Pic:n::c? 
2 nm WITNESS: That's ccm:ct, altbough I believe we 

3 did providcl same information yc>stcrday. 

4 MR. WBt.LS: Tho QWlla"ahip of Newport WSll diacloscd 
S in a publ.ia document, and we WilDt u fill' u tb8t, but we 

6 couldn't go beyond who owns the Bmcrald trusts or wbo'• tho 
7 bcocfil:iary. 
8 nmwtTNESS: And we a!Jo.said that it wasn't a 'US 

9 mridcnt. 

10 MR. BUCHHOLZ: Right. 

ll nmwtTNESS: 1thillk that& u far u wa got with 

12 it. 

13 MR. WELLS: Yea. Vrtry good. 

14 MR. !3'UCH1roLZ: And I think just so that it's clear 

1 S at this poitrt, I want 10 - I think t!Jerc' s otbcr thinga that 

16 - well, I jlllt wantai to be ck:lar !bat we have - that 
17 there's a subpoena OUUtlUiding for this information, lllld 'MI 

18 bcl.icM: 1hat 1101DC of this information, if not all of this 
19 information, ia required to be proVided. And that. you know, 
20 afll:oJr wa adjcum today, it's- the information thatwa'vc 
21 n::qucstcd and asked about has not )d bocu provided, and it's 

n an cipcn subpoalla, the atimony will not ham: bocu complctaJ. 
23 obviously. 

24 And so I think tbo point about tbo time is tbat we 

25 undcntaad right now you arc not willing to give us a 
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1 not going to bo adVBJlCiing your !aquiry UIUGb today by knowing 

2 tbe number. 
3 MR.IIVamdtz: 1'111 POt asking tho lllliDbcr. I ub:d 
4 him wflcther he lcnowll tho lllllllbcr. 

S Mit WOODALL: 1'111 sorry, 1 apologizD. 

6 11!B wt'Ili8SS: Ye1. 
7 BY MR. BUCHHOlZ: , 

8 Q And if I- to so lllmDah an of 1'-eatitiea 

9 1bat arc c!mnit:iJcclla fcnip jarisdictilx. when you''"' 
10 indlcnld you. arc liCit wiiHDs· to pnwida tllc lafan.IUitioa, do 
11 you !mow the inf0l1111llioa'7 

12 A Yar. 
13 Q Okay. I just WUI1ICd to ll1llla! that cbt ~ I 
14 h.m't aabd tllllt qMition J'l'llllll'day. 

15 Do Jtlll• m iudi.viclua1 boo 1111 ~ illlaat 
16 that is direct 01' bldimct lclll:tiDs up to aJJY of dac 
17 c::ul:itics Ia forclp jurisdic:tiou? 

18 A I don't 1llllkntBDd tho qoesdon. ''l.eedlng up to'' 

19 c:oofusc:s me. 

20 Q WUt rm 1lyins to 1llldc:ntud il whether or POt you 

21 arclllkirll diD poaltloll or .your CIODIIIC1 iA talrius the 

22 polidoll that Mr. Plerco eouJd be -.iolatintJ fORJ;ip. JAw. to 
23 d.iK!oe hil OWil .--I bcuc:fic:ialialae:ll ill thaa 
24 oom.pudca? 
25 MR. WELUI: No, I don't thlnk tllat's tho po11ition 
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I violato the Jaws of SWitz.ttland where Newport Capi1al bas en l we've tBlcerJ at all. 

2 MR. BVClJHOLZ: So I'm not llUl'l:lthal that question 
3 has bcal clairly asked. and I want 1o mala:: sun:; that we do 
4 that, wbe1brz Mr. Pierec himself bas a bcrw::ficial inl=qt 

.5 pc:rsonally. And wlxll I say ''leading UJIIO," I mean maybe 
6 tbrougb othc:r cntiticll or organiza1iorul, but ultimafdy 

7 wl:l.elb=' Mr. Pierce binucJf bas a bcneiicial inlir:ilut in any 
8 of tbcac t::ntiticll in the forc:ip jurisdictions, and we can go 

9 throush eac:h ooc if we IICIXl to. 

10 M.R. WBLLS: Well, ins1cad or "leading UJI to," don't 

1 J you usually um~lhc ~ "directly" or "indlrcetly"? 
12 BY M.R. BUCilHOLZ: 

13 Q Sure. We can uo tllo tam •cti:Rx:tly" or 

14 "iadin:ctly," .. Ices .. it il clear that that IDCUI8 wbcthcr 

1.5 it'• throup any llUIDbcr of COII1p8llicl but uhimatdy kadiJla 
16 to you ponou.lly. 

17 A Aro we taik:ing about the 130 now, or lll'C we talking 

18 about cvay forc:ip company that wo'vc d.i$cuasc:d7 
19 Q Lct'utut with Newport. 

20 A Can you ask II full question juat so I - i 

21 Q Yec, I'd be happy to. 
22 A Olary. Sorry. 

23 Q .Do you hold m DWI!Ct&hip lnlmclt, dircc:tly or 
24 indinlctly, In Nt:WpCllt Capital Car:p.? 

2.5 A No. 
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1 Q Do y011 held n OWDCI'I1tip tmercst dinlctly or 

2 indin:ctly in auy tnut, 1111)' othcr lc:p.l Clltity IX 

3 ~that uldmatdy boldt aa OWDCnhip intacll in 

4 Ncwport7 

5 A No. 

6 Q Do aay of your r.mily mcmbcn bold uy bcat:ficw 
7 awncnbip l~~tcrmtl in 1111)' cad&., ~. other kpl 

8 organizationa that hold an ownc:nhip iataat fn Nt1Wp0117 

9 MR. WELLS: Wdl, now, I dJink unf'ortunalcly, 
I 0 allbougb your inll:fttions &rei good. "Ml an: running into the 
II same problan of disclosing tbc ldcutitics of pcraons or 

12 entities otb:r than Mr. Pic:r:l;c llimBd.f rqpl!'ding OWIICI'!lhip of 

13 oac of tbcso forcip domil:ikJd countt'ic:s, slid altbougb it may 

14 make SCDliC to ua that 11: would ha\'11 the power 1o ldc:ntlfy a 
IS family mcmba, I don't know that it does in somo other 

16 juri!dic:tion. Mr. Woodall is shaking his head over ben; 

17 too, 

18 Mlt WOODALL: 1 don't know whetbcr it docs either. 

]9 BY MR. BtJCHffOl.Z: 

20 Q Do lillY of your flllllily mmnbcn In Omada IX the us 

21 -
22 Mlt WELLS: No, that doesn't change-

23 Mil BlJCHHOtZ: Well, Wll have a us lawyer and a 

24 Canada lawyer right ben:. 

25 Mil. Wl!Lt.S: But wi:JC:rcva tbc pet'!la1 Uvea. it may 

2 off'ICC if Mr. Pierce. :idc:tltifies 1111. OWtlc:' who maidcs in 
3 Seattle. 

4 MR. WOODALL: Yeah, and hit family mcmbc:n llnl 

S sqwato illdividual$. Their rightl £lnl Sepanlle, tbc:ir 

6 intc:zl:B!4 &rei sepamle, their prlvaey in11c:m!tw &rei separat~;, 

7 It may be at the end of lbc day that lbcy llnl k:giti!nano 

8 answerable questions, or they may not be. 

9 M.R. WBU.S: Maybe we can addrcsa this at a break 
10 slid take it up 8f!!tin. 

11 MR. IIUOUIOLZ: Okay. Aro you inalructing Mr. 
12 Picru not to lnfonn tbc Commission in maponsc 1o our 

13 Commission - In maponsc 10 our question wllelhcc or not be 
14 bas family mc:mbl:ri who bave bcocflcia1 ownenhip ~~~~ in 
15 any cnlitlea or J.eeal slruclurcll that bold intc:zl:Bt in 
16 Newport? 

17 MIL WBLLS: I'm advlring him that be lhouJd refrain . 

18 from providing that &nli\WI' unbl be bas obtained thc advice 
19 or the appropriate .,. counsel in tbc 8J!J110priato 

20 jurisdiction. 

21 BY MR. BllCHHOLZ: 

22 Q Mr. Pim:c, do you r:xcn:i10 my COIIU'Ol whatstx!wr 

23 tluouP diKualb:ul, iastmcliom owr fmlily mcmbcn who . 

24 hold bc:aalic:ial awurnhip illlerCit'JI tltrousfluy other Jcpl 
2S c;ntitiec in Newport? 

1 MR. wa.t.s: Object 10 the tz:rm "control," 
2 plll1icularly in 1bc coniCJXt or family rcl.atioashipa. It's 

3 vague and-
4 MR. BtJC:HHOLZ: Will you allow him to anJI\WI' tbc 

s qucation? 
6 MR. 'IVI!LLS: Certainly. 

7 TfiB wmi8SS: I sucss I don't CVCll undasbmd tbc 

8 (j1lMion. So maybe you can do it again. 

9 BY Mit. BtJCHHOt.Z: 

10 Q The family mcmbcn who IIIJI)' polilmtially hold 
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11 bcat:ficial mrmcnhip intcn:d in NCIW)'011hat I aUcd 11bout 
12 bcforo. do you CliCRililo uy coatro1 owr them? A.ad by 

13 "caalrol." I- through iutructic:Jml of llllY kind m1ated to 
14 Newport? 

1 S M.R. WBLLS: When: - I think the qucation is 
16 lq!llldlcss ofNCJwport. I think the fairtt qucatioa is do you 

17 CXI!ll'ci.!c any control in ·- within sQIIJC sort of meaning of 
18 fcdcn1 ~tics laws !bat I'm not sun:; this witness !1 

19 capable of lli1SWari.ag as a leypcnon ova- his wife aod his 
20 daughter. 'l'bo8e an: his family mcmbc:rs. 
21 MR. Buamotz: Well, I appreciate lltat. 1 wun't 

22 - I dkln 't know which fiunily lliCillbcn we Wl::n: talking about 
23 bccautO be didn't answer that qucllion. 
24 MR. WELLS: I'm scny. I thought 11: la!tlfitxi 
25 carlic:r that he had a current wife lllld OIIC daughter. 
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1 M&. BUCHHOCZ.: WeD, I don't know whclhcr be hat 

2 parcnu or siblinsi or anyone else. 

3 BY Mil. llt1CH!l01.2.: 

4 Q Bm n:ganUca. ud I addm Ilia "nlga:nfiD8 Newport" 

s just to be man: lpCCific:. I didn't waat to it bo ·-and rm 
6 cot aslciog wbcthor or aot yoa tdl your daqJhJa: to IJO buy 

7 groc:c:ric:l or IIOIIIClhina tllina likD that. Thia i• spcciflc8Ily 
8 rc:garclius thclc c:omJI'U)ica wa haw bceat 1lllkiDg about. 

9 ADd what r m Uyiog to fisuro out il wlahcr or aot 

1 0 the OWDCI'Ihip 11"11rlftlU il held iu a aamc or hdd by IOIDCOIIIC, 

ll but that you arciuvolwxi with the ...Uviticl iD eon.,.,OOaa 

12 with tlx:sc cmtiticl. · That'• what I waat to IIJUk:ntaOO.. 
13 So with rqa:rd to Ncwput -

14 A I'm obviously involved in activities. I mean rm a 

l S dim;tcr and offic:a in the company. So I'm gdting 'ltliY 

I 6 confu8c:d ~ 115 to - if YQU uodcntand what I'm saying. 

17 · Q wen. but lclt me jlllt set bald; to the lpcc:ifte 

18 · qutll1ioa. ADd if tbc - iJ "DO• or ~ • or if tlx:io' • 
19 a11 objcctioa and iDatrnctioo DOt to lllliWI:I",Ict it be the 

20 c:uo.l 
21 Bm with I'Ciplll to Newport, do you pw 
22 iadrul;tioaa of any kiad to family mcmbcn Jqpii'diaiJ Newport 

23 who ·baWl an OVt'III:Qhip iDtclat of uy kiad iD Nt;wpon? 

24 · MR. W&;LS: Well, now I'm golfl8 to have to give him 

25 the IJ8J1lC advic:c 111 to that partic:ular question bClcausc the 
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1 question necc:ssarily requires him to answer - to identifY 11 

2' family member if a family member is 1m ~. 

3 . MR. BUCHHOLZ:. Regardless of whether the family 

4 member is an OWl1l% -

S MR.. WELLS: Well, it's II different question. 
6 Mil. WOODALL: If no family member is an OWDel', then 

7 the question is objectionable because it prcsuppo!:!eS a family 
8 member is an owner. If the family member is not an owner, 
9 then the question makes no sense. So the oilly way the 

I 0 question can be answered is by him implicitly identifying 

1 A Yes. 

2 Q Okay. T!xlnl'a a- at the top it H)'lllittlo iii, 
3 ''Shan:& held by o- Picrc:c," ("Mn. Pien:e"), lha wifcl of 

4 Mr. Pictee"; do you. ICIC that? 

5 A Yes, I do. 

6 Q A1ld I bclicYC lCliCfuls Ilia c:haJt, .il i11dicatca that 
7 on Juuary 23, 2006, mad Aprill7, ~and Mil)' 26, 2006, 

8 Mra. l'ieft:e- the· OWIIel' of 45,000 ~ of I..csiJ.Istoa 
9 Raoun:ca stock 0:11 c:acb of tboK dates; do you - that? 

10 A Yea. 

1 I Q Is that bow you reed that, u· wdl? · 

12 A Yes. 
13 Q AD fi8ht. How did :yam: wifi: bcc:omc thcl OWIICII" of 

14 1hOIO 45,000 Illata 011 each of thole datca of Lc::xiDgtaa 

15 ~ltoCk? 

16 A I bclicvc that she pun:hascd stoc:k through her 

17 brokJ::rase account. And my rccollcctian ia 1llat she purchased 

18 it bcfom the ltoclc split, and that' I how sbc eodc:d up with 

19 45,000 shala. 

20 Q i And did yoo iuln!Ct your wife at all with rcspcet 
21 to the pmdsuo of tbotc aharct7 

22 A She deals lndcpc:ndcnt!y with her broker. 

23 Q Okay, but -did :you haw- okay. Did )'Oil haw uy 
24 dilcuaiou with ~~rz wir.: &boot the purchatc or thole lllarCI 

25 of Lcxingtoa .Rclourc:a atoc:k7' 
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MR. WELLS; Is that priYIJc:iul? 

2 MS. DAVIS: Whcthc:r bc·answcn the question is not 

3 privileged. : The timo -
4 MR. WELLS: Sony. rm asking lhc! Canadian lawyer 

5 sitting nc:xt to me. I'm not c:oncancd abmlt the us. 
6 TBB wmmss: unay have J1l8l!eiiCd to h« to 

7 :purchaac stock. 
8 MS. DAVIS: ()by. Thank you. 

9 

10 
BY MR. BUCHHOLZ: 

Q Wbo iJ-brobr'1 
A Canacan:l CapitaL· C-A-N.C·A-()-R-R·D, Capital, I 11 whether a family member is directly or indirectly one of the Ill 

12 •• involved in one of the f~ entities. 12 belicvo. I might haw spdkd it wrong. 

13 MR. WELLS: In other words, it's an extraordinarily 
14 good trick: question. Again, ir you want to move along. we 
1 S could confer briefly during a break and maybe take this up 
16 again. if you would like. 
17 BY MR. BUCHHOLZ: 

18 Q Mr. Picrc:c, u your wife involved ia tbc opc:ratioDs 
19 ofNcwport? 
20 A No. 
21 BYM.'!. DAVIS: 

22 Q Mr. Picn:c. I'm lookiDg at BDribit 64, 13D Filing. 

23 Page 437. 
24 A Hang on. I've got to find it. I'm on Page 37. 

2S Q 437? 

13 MR. WOOilALL: 1 think it's C·A·N·A-c-o-R·D. 
14 . BY MR. BtlCIIIJOLZ: 

IS Q Doca lho wodc with a putieu.lar bnW:Jr then:? 

16 A Yes. 
17 Q Do you bow hit_, 

18 A Michael Cat811dy. 
19 Q Bow do :you spell Cauady? 

20 A C..A-8·S·A-D-Y. 

21 Q R.t:pnlina tho Olhcr fordp c::ad1iet that - have 
22 talbd a1Mm. Spartlm, Pan: Place:, Pac:ific Rim, DofT AO. an:; 

23 you willing to rcn 111 wbcthrlr CJl" DOt a firmily mcmbc:r of 

24 youn holda 11 beao6cial CJWDCI"Ihip iutcn:lt in tJM.c 
2S atitiea? 
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1 MR. WELLS: t•m going to give Mr. Pierce tl1e same 
2 advice we've been giving tbc qllC8ticns along those very same 
3 lines, that he should obtain an opinion of legal counsel from 
4 the appropriate: jurisdiction befO!l: answering. 

S BY MR. BUCHHOLZ: 

6 Q I'm handing you a docummlt, Mr, Picn:c, that WILli 

7 ~ously marked 111 ExluOit 61. I'd lila: to ask you a 
8 question about ODC specific pagiC of thia. Far llu: n:cord, 
9 the pages arc labeled TRON 46.51 through 4670. It's a 

10 transfer agent file from X-C.J.cariDs relak:d to iiiSUliDCe of 
11 80.000 llh.aJg to you, but the page I want to sst about hr 
12 actually a corporate resolution page: rclatl:d to Newport 
13 Capital. and it's Page TR.ON 4654. 

14 Do you ace that page? 
IS A Not yet. I sec; the page. 
16 Q Is that your rigDature when: it states ,.Brent 
17 Pierce, prcsidcnt/treasorcr"? 
18 A Appears to be. 
19 Q Do you I'CICOgD.izc the trignatun: at the bottom of the 
20 page for Cockburn Secretaries Limited? · 
21 A Not sun: whose signatun: tlult is. 
22 Q Is Cockburn Secretaries afTtliatcd with Cockbum 
23 Directors that we spoke about )'el1enlay1 
24 A I wouldn't know to provide tbc answer to that. 

25 Q Is it correct that as of 19th of March. 2004. · u it 
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1 states hctc; yw wcro tho oo1y officar ofNini'pOI't Capital 

2 Corp.? •. 

3 A I don't n:membcr. Whcro doee it say that? 1 don't 

4 !ICC that. I'm sorry. 

S Q Immtxliatdy abcm: tho u.t of oBiccn ia which. you 

6 IIJC the cmly 011C littclfo it uya: "' furtbar c:utifytbat 
7 tho authority ~by coafcm:d n. DOt iDeoali~JtcDC willa tho 

8 charter of any bylawa or lpCICial nll0lutl0111 of tho compeay. 

9 and 1hllt tho foUowins ill a trill: and c:oacct Iiiii of tho 

l 0 officcn oftbc c:ompauy u of tbc pn:cat dato." 
11 A I beHc:ve the SCICRICary is an Qfficer. Is that DOt 

12 com:ct? I don'tlmow. 

13 Q Okay. So-

14 A So I'm a confused a little bit myself, so. 
1 S Q Tllcre' I DO tJtb1:r IUI!IIC OCl tbc lillt, but you IOCIU1 

16 that tho aigaattuo rar Coctbunt Scc;n:;laicll uya "eccmuy"? 
17 A YC!I. 

18 Q Okay. So at of thit da1c, wu it yout 

19 1IDCicntluJdins that you- tbc pn:lidollt and m:.-, md 
20 that Coctlnlm Soctetllriet wu tho secrc:tary, aad tbolio wa'O 

21 tho only oflicc:n of Newport Capital1 

22 A And what is the date of 1hil7 

23 Q It"l aigncd Varr:h 19, 2004. 

24 A Other than I think I pn:Moudy tcstif'JOd that 

2S lllBybc Stcpha!Ue Bbcrt Will an auistarrt sccrelary. So - and 

I 1 don't RllliCIIlber the time frame of that, so, but I did · 

2 previously lrJltify to that; 
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3 Q oitay. oo- thaa that. you bcJicoro 11m to be • 

4 t:nlc datc:u:Jcat --
5 A Yes. 

6 Q - tlud tllceo III'CI tho offia:n? 
7 A Uh-huh. 

8 Q ADd do you leC at tho top whcnl it AYI "NC'W)Xlrt 

9 Capital Corp., a llOIIlJIIIIlY Cll'pllizlxiiiDd cmtlag under IIDClby 

10 virtaB of tho laWII of tho TurQ and Caic;oa labmdt"? 

11 A I !ICI:lthaL 

12 Q Didli't you tray that tbcsre WU DO Newport Capital 

13 Clltity ill tho Tm:b 8lld eau:o. Ialaadt iD )'OUI' tcstlmoDy? 
14 A I believe that's a typo because it should say 

15 Belize. So it's 'NrODg; 

16 Q Olr.ay. Hava JOV.IICCU 1hn. c;olpOnltO l'CIOJllliml 

17 bcf0l'CI7 I - )'OU .ipr.d it. 
18 A Obviously I did. I mom I signcxl it, and it' a -

19 ll0tari2cd btzc, so .. 
20 Q Why didu 't you -- did :yug jlllt DOC aotic:c -
21 A I jUBt didn't IIOtioo. 
22 Q 1'llld it aaid 'l'lub md Cai~? 

23 A You just poilrtcd it out to me, and I oolicai iL I 

24 signal a few of lb:m, so. 

25 Q Olray. If you tum to tbo third pasc of lhill 
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I exhibit. Exhibit 61, tho p!l8ll'l i1 IUcJcd 1'IION ~. It loob 

2 lilallhla is • lnlDifisr from Newport which rec:dvcd tbc 
3 ~hart::. from ,.00. DOW Newport paniJ:Is tho aiua'el 011 to Padfic 
4 Rim. 

s 11 that comfll:llt willa yoor J'OCC!llceticJa? 
6 A I don't bavrl a rccolk:ction; but that'• what tflc) 

7 transfa recorda say. ,. 

8 Q Do you have any ftiUCIIl to bclicMI thay uo DOt 

9 cclll1lfc7 

10 A No. 
11 Q Oby. Mr. Pierce. il tho 80,000 ~~Jaw tbat we:a:; 

12 tnmafcucd 00111: about JUDC 25, 2004, from Nawport to 

13 Pilei fie: 1Wn dilclOIICd In )'0111' 1 3D filiiJI'I Fall mco to rc:ft:c 
14 to Bxlu"bit 64. 
1 S A I would haw to go look at my olhcr m:orcb to 

16 really dcbminc that. 

17 Q Well, iD tho chart Dll p.gu HP 437 of Bxhihit 64, 
18 which wu the IJD filiDg-

19 A Su.m 

20 Q - Pacific Rim is DCM:r llhmrD • haviDs IDOl'CI thaa 
21 4,000 shaft:s at arry poiut. 

22 A Yeah, but thml'a gaps in there, so, dates, so -
23 Q So-
24 A 'I'I:lr::m could have b=n a privau! tr!ln54ctim. I 

25 just ean't tcll you wilboutgoing and looking at the records. 
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1 A I don't m:ogllize tlxm, but I ean n:ad them. 1 A Mr. Thompson would provide information on wba1-
2 Q De you heJic"ftl you mc:oi"ftld and Rmt tbc ICIDIIib on 2 bow 1118n)' shares of that particular itoc.k had boc:a traded. 
3 the data ~7 3 Q Did you uk him to do that? 
4 A My name ill on bcrc. 4 A Pardon 'I.Dtl7 

5 Q Tbc r-t email whcnl Mr. Tbamp~D lliDllib you and 5 Q Did be ICild yoa the infoautioo about the 
6 aboww what loobd to bo infonaatioll rcl.at.cd to buyl and 6 tnla,ac;tioas? 

7 t~elk, the liDCIJ that haw 8 or S at tho left c:o.bmu1 md 7 A I pouibly could have. 

8~~- 8 Q~ 
9 A Uh·huh. 9 A Ba:IIU8C I worked with Mr. Mast on that side of 

10 Q - what do you uack:maocl that to refer to? 10 things. 

ll A Buya and sdls in tboso !leCU1'itics. 11 Q What do you do; what work do yoa do with Mr. Mat? 
12 Q 1.a which 8CCOUDt7 12 A If client accounll were eithrr purehasing or 

13 A I 888UillC it to bo the Phil Mast IICCOUDt. 13 aclling securities, for lns1ln1c:c, in lexillgton, he would ask, 

14 Q WhywouldMr.Tbamp--.Jyouinfonnatiocuboat 1• andthcy'dputinanordc:rto.sellsccurities. 'I'hll.nlwas. 

15 trades ill 'the Phil Mut a<:«nmt? 1 S (;CI'tala splilla.s to whml the s!Dcl&: woold bo sold. from. 

16 A H~ did it on a rqJUiar basis. 16 Q What do yoa IDII8D by that, cartai11 splita'l 

17 Q Wtsy?· 17 A IIJSt that. Lilal bcrc tbrrc's - appeDl'll to bo 20 

•18 A Became it was in rc:faalco to scc:ucitics 1batl 18 - 15.000 shan:a sold and 10,000 sharclt bousht-
19 was involved in. 19 Q Why would that happea? 

20 · Q -By "IICC1Il'itiel you-invol'tod in," do yoa rilcan 20 Prom - i• it your ~ag that that' 1 froiD 
21 the COI!lpmUCI )'OIIWCRI iiiVOl"ftld in, 01' do you.- the actual 21 the Mat accoaDt., from 01111 IICCCIIIIlt? 

22 IICCUI'ity ~0111? 22 A It bas to be. 
23 A 'I'beJ IICICurity tnmsactiona. 23 Q So why would they be buyiug md IIClliJJs tho PmC 

24 Q How wao you iDvo.lvcd in them? 24 day? 

25 A WeU, with thcao particular companjal, Lc:xington, 25 A They are aot buying llDd sdling tbc I8II1C day. 1bey 

Pagl' 392 Page394 
1 MIVT- l'm·sony. I don't understand your question. 

2 Q So that' 1 what l DICIUit whcu. I abel you do yoamcan 

J the CODIJIIIDicl gr:acrally, 01' do you me&ll these paticulw 

4 ICCIJ1'iticl trallUCiiODI? 

5 So witlnqpml-

6 A Wdl. he sc:nt 'I.Dtl - tbcsc arc obviously IICIC1ll'itiee 
7 transactions. 
8 Q lUght. Why woaJd be ICIId yoa that infonnatioc17 

9 A lkl;auso I com:spondc:d with Mr. Mast on a tqJUlar 

10 basis about transactiOD!. 

11 Q Why? 

12 A Just a n::gular protocol. 

13 Q But why? 

a A Pardon? 
IS Q ~would ywc;nnnnnniCIIUtwith Mr. MuUbouJ 

16 sccuritiea traDstc:tiODI7 . 

17 A Bc:causc that particular IICCOunt traded in the 

18 securities. 
19 Q Did you luml my i~ iD that accoturt? 

20 A No. 
21 Q Aod I tbaught :you said :you neva- @1M' my 

22 lnltructiOilt fOl' tndiag in that ac:«JQDt1 

23 A I didn't give tmdlng iDStruc'tions. 

24 Q So why would you lid informlltloa about tracb that 

25 h8d bccz oouducb:d In that aa:owst7 

I n:pn:scnt thauaaDds Qf acrounta. 
2 Q Wbo ~ tlmu""""- or IICCOOIItl? 

3 A. Phil Malt. 

4 Q But the ac:eouut at vPi~Ja~XC bou&ht and IOid In the 

5 -IICGOIJIIt the- dq1 
6 A We still haven't ll$tablisbcd what acccunt this ls. 

7 Q You llllid it wu tbc Mast 8C4:011DL 

8 A I did not. I sald it was misled m Phil Mast. I 
9 did not say that. I don't kru:r.v that it's Phil Mast's 

10 personal ~t. [did not say 1bat. 
ll Q No., oo, no. We ._ ftlfi.lniDg to that acc:omrt at 

12 vPiaaJICC that wu COIIliOC1ed to Mr. Mart as the Mat BCCOUIIt. 

13 That'• what I -.rt. 
14 A Yes. Okay,butidon'tlmowthatit'sPhilMast's 

15 B<:Count. 

16 Q ltigJd, but- it your Ulldcntandlnc that tbclc 

17 - mdal that - CXIIIdlu:tal ill that aa:ount at YPJIWJCC7 
18 A Yes. 
19 Q Oby. What m11 you gyias about what Mr. Mast was 

20 doias witJI the atoek, the Imiagtoa ltoc:k, that here tt 

21 indic::Ocl- bouPt IIDd I01d QB tbc- day? 

22 A Thc:rc was cu110111tn of his buying and scJ.Iing 

23 stock. 

24 Q Cuac-. of Mr. M.ad't'l 

25 A Yes. 

Diversified R.eportinR Services.. Inc. (202) 467-9200 
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?age 395 Page 397 
I Q Did he lmow about the trlldcl Ill" tbc ~om 1 Q "'11c llllld CIIIUliJ up wflcrc >'= email to Mr. M:IUt with 

2 the variout iufarmatioll about Laxioatoa aud l.bo otbcr 

3 lle:Cllritia, - the IICCOID1tt Newport, Jc:ai.mb, Bumtr.ada, 1111:1 

4 tJJo.o acc:onau thar Mr, Mast WN ICillils to? 

s A Sc:l1ing w? 

6 Q Or haviag traDae.ctiona in tho sa:uritica with? 
1 

8 

9 

A I belicM:: so, yea. 

Q Wbich Newport IICCOUIIt ia thi1 .n;t'crriiJ8 to? 

A This is Newport at the Hypo Bank. 

10 Q And what about Jcmirob, ia that a Hypo Bank 

1 J ac:eount. to your~? 
12 A I MIIUDlC that they all me Hypo Bank.acc:ounts. 

13 Q Whlcll c-xd lloiiCOIIDt la JCfi:auucod bc:tv io the 

14 liDC tfud: ayl, "'..cxinston ~ 15,000 ea-:onJ to 
15 Newport"? 

16 A IesiiUDlC it's thc·stUJKI. 

17 Q What do )'011 mean by the a-. a Mat ac:GODDt 8l 

18~ 

19 A A Mast &<:count, :yes. 
20 Q Why~ )'011 Nk Mr; MNt to ICII.d )'Oil updaaa for 
21 those 11CC0UDts at Hypo Bank? 
22 (Mr. Woodall exiqi'OOIJI...) 

23 nm WITNESS: He scnda me updates for my &~a:ounts 

24 and· some of my other cUent accounts. 

25 BY 1\fll. 8UCHHOU: 

2 that- goiJII 011 at Hypo Bank Ill' other banlol Ill' brob:np? 

3 A [have 00 idea ·Whether he knew that. 

4 Q . Wcdl, yoa forwardal him tJU. email. 

5 A Well, but I have oo idea wbabc:r he knew what W811 

6 goi!lg on in tile otb=r accounts that Phil Mast has. I really 

1 don't know that anaw=-. Obviously froiu lhia c:ma:il, be can 
8 ecc that lheal:'s a transatlion, but I don't know wlldber be 

9 knew tbo:rc W8ll otbc:r busiliC!s going oo elsewhere. No Idea. 
l 0 Q Alld ja it JOOl' rmimoay that you ucvcr clfrectrd 
II tnldcs in citbcr tho Mat acc:ount at vPin.aJ!as or uy M:ut 

12 accouat at Caucord? 
13 A I don't lmow wbat "diJQc:tc:d tradcaH lllCIIlU, so maybe 

14 c!arifywbatyoumcan. • 

15 Q Aa ~to recc:iviDIJ c;onfirmatiQUI aftcrwmiJ. 
I ti 1iJ1a thil clocumcatt &fviDIJ l.bo inltcllc:tiOIIII'bcfMJ dill 1rllda7 
17 A Tbc 1nldcl wa-c done. I was fnvol\'01 in the 

18 confinnarion side of it. 

J 9 Q Alld fOIIIIIM:t' WI'IRI iDVOl~ bcfon1 thc tnldirJa'l 
20 A I doll't get invol\'01 in tbc lnding. 
21 Q y Oil -'"" inatmctioaa to oitbcr anyooa at 
22 vFfoancc or Culacord for tradins in tboM: ~ 
23 A J clari!led that earlier. I bciUM: tbc only 

24 pc:non that might have dono lhat wu Mr. Kellner. 

2.5 Q I'll try to wrap "" bcnl pretty quickly. 

Page 396 Page 398 
1 Q Am thiw! your IICCOIIllts? Do )'Oil have an intmeat 
2 in tho.c ac;counts? 

3 A I lufvo an inlmlit in Newport Capital. 

4 · Q What aboat Ic:n:imb? 

5 A No. 
6 Q What about Eatam? 
7 A No. 
8 Q What about Burotradc7 

9. A No. 

10 Q Do you kDaw who doca baw an intGcat in tboM: 

ll accowtQ? 

12 A Yc:a. 

13 Q Aro yuu wiDlns to tell Ul today wbo has IIJ1 

I 4 intan:llt? 

1 S A Not today. I'll bavo to check with tbc 

16 individuals. 
17 Q Oby. Did yuu 1dl Mr. Tbomploa- oiJvioul.y)'Oil 

18 have IICDthim tJU. email fOIIWllldcd in the top Jewl email 

19 here oa NOYCDI.bc:r J, 2004, this illformatioa. 

20 So WU it your 1J.Ddc:ntaDdill8 that Mr. Thompsoa WN 

21 llWilt\1 that tramactionl wc:rc happcaiDB in the lloc:k at Hypo 

22 Bank with other *CCOUllts? 

2J A He did tile trading. 

24 Q He did tha ttadiog in tbc Malt IICCOUD1 of YF"IDliDCC? 

25 A That's c;om::ct. 

Page 395 - Page 398 

1 I'm lum.c!ins )'011,• cJoc:umem that' a been laldcd • 
2 Bxhibitllpmlimuly. lt'u~documcntiabclcdVHH 
3 1062; do yuu ~ tl!U cloc'oJDant? . 
4 A ·I doo't laloW. I don'tknow when it cama from, so. 

5 Q Ar.o tlx:lcl fl!di\'lduah who are all ~to a 

6 Hypo 01' M:ut II.CCOODt at vFimmc:c to ,_.-~DIJ? 

7 A Other than myself, and I doo't knaw who Scott 

8 Manhal is, and I don't know wbo Zek Nonwl is. I have no 
9. idea. 

10 Q So ot1lor than thole p:opJc -
11 A ADd I'm not associatrd with tbc Hypo Bank. 

12 Q Ob.y. 

13 A If that' 1 wbat )'W W1:2'C asking. 
14 MR. wtlWI: Ycuh. Counsel, I think tbcl'e is a 

1 S polaltiei problem witb tbc quation in that it' 1 DOt clear 

16 wbcthcr you'xe aski!lll MJ:. Pierce to read from tbc docuawnt 

17 which is a~titlc:d ''Hypo Phone List," or wbetbcryou are 

18 asldDg hlm to usc hit own IDCIDOI'Y· And it's easy to eonfuse 

19 the two when tile document ia sitting in front of you. 
20 Mil IIUOIIf(l{.Z: Okay. BY MR. Bt.IC'HI10U: 

21 Q So )'011 doa't m:op.lm tbc pboac liat or the 

22 documalt in thil bma11 
23 A No, no. 

24 Q Right. 'l'bc:l! you aaid cariia' that Mr. Keli1Iaf may 
25 be Bllthorimd on the II )'PO or Man auOilllt with vFioaoco? 

Divcrsiflc:d :R.coorti:na Scrv.ic:cs. Inc. (202} 467-9200 
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I, Steven D. Buchholz, declare: 

1. I am an attorney duly admitted to practice in the State of California, and a staff 

attorney in the Division of Enforcement ("Division'') of the United States Securities and Exchange 

Commission ("Commission"). I am one of the attorneys appearing on behalf of the Division in 

this matter, and I was one ofthe attorneys with responsibility for the Division's investigation in 

the matter of Lexington Resources, Inc. ("Lexington"). I am familiar with the files and records 

in this proceeding and in the prior administrative proceeding involving Lexington, Grant Atkins, 

and Respondent Gordon Brent Pierce ("Pierce"), File No. 3-13109 (the "prior proceeding"). 

Unless otherwise specified, I have personal knowledge of the facts stated herein, and could and 

would testify competently to them if called to do so. I make this declaration in support of the 

Division's Opposition to the Motion for Summary Disposition by Respondent Pierce. 

2. Attached hereto as Exhibit A is a true and correct copy of the Division's 

document request letter to Pierce during the Lexington investigation, dated October 19, 2005. In 

response to the letter request, Pierce voluntarily produced some personal brokerage records for a 

U.S. account that he did not use for any Lexington sales. He did not produce any documents 

relating to his sale of Lexington stock through Newport Capital Corp. ("Newport"), J enirob 

Company Ltd. ("Jenirob") or his personal account at Hypo Alpe-Adria Bank of Liechtenstein 

("Hypo Bank"). Exhibit A was made available to Pierce for inspection at pages SEC 04248-53 

in the Division's investigative file. 

3. Attached hereto as Exhibit B is a true and correct copy of the Division's May 17, 

2006 subpoena to Pierce requesting the identical categories of documents covered by the October 

19, 2005 voluntary document request. In response to the investigative subpoena, Pierce 

produced documents relating to his personal sales of Lexington stock through his personal 

account at Hypo Bank, but Pierce produced no documents relating to Newport, Jenirob or other 

companies through which he sold Lexington stock. Exhibit B was made available to Pierce for 

inspection at pages SEC 03847-51 in the Division's investigative file. 
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4. Attached hereto as Exhibit C is a true and correct copy of an excerpt from the 

transcript of Pierce's sworn investigative testimony in the Lexington matter on July 27, 2006, 

which was admitted into evidence as part of Division's Exhibit 62 in the prior proceeding. 

5. Attached hereto as Exhibit D is a true and correct copy of an excerpt from the 

transcript of Pierce's sworn investigative testimony in the Lexington matter on July 28, 2006, 

which was made available to Respondents for inspection at pages SEC 02927-40 in the 

Division's investigative file .. 

6. Attached hereto as Exhibit Eisa true and correct copy of the Division's Motion 

for Summary Disposition Against Respondent Gordon Brent Pierce in the prior proceeding, filed 

December 5, 2008. 

7. Attached hereto as Exhibit F is a true and correct copy of the Order closing the 

record of evidence in the prior proceeding, dated March 6, 2009. 

8. Attached hereto as Exhibit G is a true and correct copy of my declaration in 

support of the Division's Motion for the Admission ofNew Evidence in the prior proceeding, 

filed March 18, 2009. As described in Exhibit G, because Pierce did not produce any account 

records or other documents ofNewport or Jenirob (or any other offshore companies under his 

control) in response to the Division's document request and investigative subpoena during the 

Lexington investigation, the Division first requested assistance from the securities regulator in 

Liechtenstein in obtaining documents relating to sales of Lexington stock through Hypo Bank in 

late 2006. At that time, the Division was informed that the regulator could not obtain the 

documents for the Division. Because the Division did not have evidence relating to Pierce's 

beneficial ownership o±: and specific sales of Lexington stock through, the Newport and Jenirob 

accounts at Hypo Bank when the prior proceeding was instituted on July 31, 2008, the OIP in' 

that proceeding did not contain any specific allegations concerning Pierce's sales of Lexington 

shares through Newport and Jenirob or his ownership interest in these entities. 

9. The new evidence produced by the Liechtenstein regulator to the Division for the 

first time on March 10, 2009 showed that Pierce had sold 1.6 million Lexington shares through 
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two Liechtenstein accounts that he secretly controlled in the names of Newport and Jenirob for 

more than $7 million in proceeds. The new records also confirmed that one of Pierce's primary 

contacts at Hypo Bank was Philippe Mast, an officer of Hypo Bank and signatory on Hypo 

Bank's omnibus trading account in the United States at vFinance Investments, Inc. ("vFinance"), 

a brokerage firm that Hypo Bank used to sell Lexington shares for Pierce, Newport, Jenirob and 

others. These records first received from the Liechtenstein regulator on March 1 0, 2009 had not 

been part of the investigative files produced by the Division in the prior proceeding. Before this 

new evidence was received, the Division did not have evidence showing which Liechtenstein 

accounts sold Lexington shares, the identity of the beneficial owners of those accounts, or the 

corresponding quantities, dates and proceeds of those sales. The Division only had transfer agent 

records showing Pierce's initial transfers of Lexington shares, many of which involved Newport. 

10. Attached hereto as Exhibit H is a true and correct copy of documents relating to 

Newport's Hypo Bank account. Exhibit H was among the documents produced by the 

Liechtenstein regulator to the Division for the first time on March 10, 2009 and was admitted 

into evidence as Division's Exhibit 80 in the prior proceeding. 

11. Attached hereto as Exhibit I is a true and correct copy of documents relating to 

Jenirob's Hypo Bank account. Exhibit I was among the documents produced by the 

Liechtenstein regulator to the Division for the first time on March 10, 2009 and was admitted 

into evidence as Division's Exhibit 84 in the prior proceeding. 

12. Attached hereto as Exhibit J is a true and correct copy of Pierce's Opposition to 

the Division's Motion for the Admission of New Evidence in the prior proceeding, filed March 

26,2009. 

13. Attached hereto as Exhibit K is a true and correct copy of a March 25, 2009 letter 

from Pierce's Liechtenstein counsel, filed March 26,.2009 in the prior proceeding as Exhibit A to 

the Declaration of Christopher B. Wells in support of Pierce's Opposition to the Division's 

Motion for the Admission of New Evidence.· According to Exhibit K, Pierce filed appeals in 
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Liechtenstein on November 4, 2008 and again on February 23, 2009 relating to the Division's 

request for assistance from the Liechtenstein regulator. 

14. After the Initial Decision in the prior proceeding was issued on June 5, 2009, I 

made no representation of any kind to Pierce or his counsel regarding whether or not the 

Division would file a petition for review with the Commission. 

15. On January 12, 20!0, I informed Pierce's counsel that the Division planned to 

recommend that the Commission institute a new cease-and-desist proceeding against Pierce 

alleging that his sales of Lexington stock through Newport and J enirob violated Section 5 of the 

Securities Act of 1933. I did not discuss with Pierce or his counsel before January 12, 2010 

whether or not the Division would recommend a new proceeding against Pierce in connection 

with the Newport and Jenirob sales. 

1~. Attached hereto as Exhibit L is a true and correct copy of an excerpt of Section 

2.3.4 of the Division's Enforcement Manual, which is publicly available through the 

Commission's website at http://www.sec.gov/divisions/enforce/enforcementmanual.pdf. 

Because of the open-ended nature of an investigation, it is not unusual for more than one distinct 

action or proceeding to arise from a single formal order of investigation. · 

17. Attached hereto.as Exhibit M is a true and correct copy of an excerpt from a 

public filing on Form SB-2 made by Lexington on December 15, 2004 relating to a private 

placement by Lexit1gton in which Newport and others participated, which did not identifY Pierce 

as the beneficial owner of Newport. This Form SB-2 filing was previously marked as 

investigation exhibit 49 and admitted into evidence as Division's Exhibit 59 in the prior 

proceeding. The full text also is publicly available through the Commission's website at 

http://www.sec.gov/Archives/edgar/data/1060791/000109230604000937/formsb2.txt. 

18. Attached hereto as Exhibit N is a true and correct copy of an excerpt from a 

public filing on Form SB-2 made by Lexington on October 17, 2005 relating to a private 

placement by Lexington in which Newport and others participated, which did not identify Pierce 

as the beneficial owner of Newport. This Form SB-2 filing was previously marked as 
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investigation exhibit 50 and admitted into evidence as Division's Exhibit 60 in the prior 

proceeding. The full text also is publicly available through the Commission's website at 

http://www .sec.gov/ Archives/edgar/data/1 06079110001183 74005000 11llsb2.htm. 

19. Consistent with the agreement reached during the hearing in the prior proceeding, 

account numbers and personal identification numbers (including social security numbers) have 

been redacted wherever they appear in exhibits attached to this declaration to show only the last 

four digits. 

I declare under penalty of perjury under the laws of the United States that the foregoing is 

true and correct. Executed April 8, 2011, in San Francisco, California. 

Y-~ 
--~ ~--7 

Steven D. Buchholz 
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UNITED STATES OF AMERICA 
before the 

SECURITIES AND EXCHANGE COMMISSION 

Administrative Proceeding 
File No. 3-13109 

In the Matter of 

Lexington Resources, Inc., 
Grant Atkins, and 
Gordon Brent Pierce, 

Respondents. 

Administrative Law Judge 
Carol Fox Foelak 

DECLARATION OF STEVEN D. BUCHHOLZ IN SUPPORT OF DMSION OF 
ENFORCEMENT'S MOTION FOR THE ADMISSION OF NEW EVIDENCE 

I, Steven D. Buchholz, declare: 

1. I am an attorney duly admitted to practice in the State of California, and a staff attorney in 

the Division of Enforcement ("Division") of the United States Securities and Exchange Commission 

("Commission"). I was one of the attorneys with responsibility for the Division's investigation in the 

matter of Lexington Resources, Inc. ("Lexington"). Unless otherwise specified, I have personal 

knowledge of the facts stated herein, and could and would testify competently to them if called to do 

so. I make this declaration in support of the Division's Motion for the Admission ofNew Evidence 

("Motion"). 

2. Attached hereto as Exhibit A is a document production and preservation request sent by 

the Division to Respondent Gordon Brent Pierce on October 19, 2005 during the investigation in this 

matter (pages SEC 4248-59). 

3. Attached hereto as Exhibit B is a subpoena for documents and testimony issued by the 

Division to Pierce on May 17, 2006 (pages SEC 3847-53). 

4. Pierce did not produce any account records or other documents of offshore companies 

under his control, including Newport Capital Corp. ("Newport"), in response to either the Division's 
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October 2005 document request or May 2006 subpoena. Pierce has never produced documents related 

to Lexington stock transactions that he directed through Newport or any other offshore entities. 

5. As part of its investigation in this matter, the Division requested records of an entity 

known as Hypo Alpe-Adria Bank of Liechtenstein ("Hypo Bank") through the securities regulator in 

Liechtenstein, known as the Finanzmarktaufsicht ("FMA"). The Division requested from the FMA, 

among other things, records that would identify the customers for which Hypo Bank was selling 

Lexington stock. 

6. The Division first requested documents of Hypo Bank through the FMA in late 2006, 

but was informed that the FMA could not obtain the documents for the Division. 

7. In late 2007, the Division learned that the FMA was working to amend Liechtenstein 

law to provide the FMA additional powers that may allow it to obtain documents for the Division. As 

a result, the Division sent an additional request for documents to the FMA on February 20, 2008. 

8. On July 31, 2008, when these proceedings were instituted, the FMA had not provided 

any materials in response to the Division's request and had not provided any assurances that it would 

ultimately be able to provide documents or how long it might take. 

9. On December 10, 2008, I learned that the FMA had been given additional powers and 

received a partial production of documents responsive to the Division's February 2008 request. 

10. I learned at that time that the production included responsive documents for only some 

of the Hypo Bank accounts that traded in Lexington stock because the other Hypo Bank account 

holders had filed appeals in Liechtenstein to prevent the FMA from providing the information to the 

Division. The FMA informed the Division that further responsive documents could not be produced 

until the appeals were resolved. 

11. The December 2008 production did not include any docl.rrnents from Pierce's personal 

account at Hypo Bank, through which he had sold $2.7 million in Lexington stock. 

12. I produced all of the FMA documents to Respondent on December 18, 2008. 

13. On March 6, 2009, I learned that some of the appeals in Liechtenstein had been 

resolved and that the FMA would make another partial production of documents for additional Hypo 

Bank accounts. 

2 

A393 



14. I received these documents on March 1 0, 2009 and produced them to Respondent on 

March 13, 2009. 

15. Attached hereto as Exhibit 78 are additional excerpts from Pierce's investigative 

testimony on July 27 and 28, 2006. 

16. Attached hereto as Exhibit 79 is a true and correct copy of certain documents related to 

Orient's account at Hypo Bank, which were included in the FMA's March 2009 production (pages 

SEC 158414-18). 

17. Attached hereto as Exhibit 80 is a true and correct copy of certain documents related to 

Newport's account at Hypo Bank, which were included in the FMA's March 2009 production (pages 

SEC 159004-10). 

18. Attached hereto as Exhibit 81 is a true and correct copy of additional documents related 

to Newport's account at Hypo Bank, which were included in the FMA's March 2009 production 

(pages SEC I 59066-67). 

19. Attached hereto as Exhibit 82 is a true and correct copy of certain documents related to 

trading activity in Lexington stock in Newport's account at Hypo Bank, which were included in the 

FMA's March 2009 production (pages SEC 159069-118). 

20. Attached hereto as Exhibit 83 is a true and correct copy of additional documents related 

to trading activity in Lexington stock in Newport's account at Hypo Bank, which were included in the 

FMA's March 2009 production (pages SEC 159119-70). 

21. Attached hereto as Exhibit 84 is a true and correct copy of certain documents related to 

an account at Hypo Bank in the name of Jenirob Company Ltd., for which Pierce was the beneficial 

owner, which were included in the FMA's March 2009 production (pages SEC 158544-51). 

22. Attached hereto as Exhibit 85 is a true and correct copy of additional documents related 

to the Jenirob account at Hypo Bank, which were included in the FMA's March 2009 production 

(pages SEC 158576-78). 

23. Attached hereto as Exhibit 86 is a true and correct copy of certain documents related to 

trading activity in Lexington stock in the Jenirob account at Hypo Bank, which were included in the 

FMA's March 2009 production (pages SEC 158580-602). 
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24. Attached hereto as Exhibit 87 is a true and correct copy of certain documents related to 

Pierce's personal account at Hypo Bank, which were included in the FMA's March 2009 production 

(pages SEC 159186·202). 

25. Attached hereto as Exhibit 88 is a true and correct copy of certain documents related to 

trading activity in Lexington stock in Pierce's personal account at Hypo Bank, which were included in 

the FMA's March 2009 production (pages SEC 159204-42). 

I declare under penalty of perjury under the laws of the United States that the foregoing is true 

and correct. Executed March 18, 2009, in San Francisco, California. 
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UNITED STATES OF AMERICA 
before the 

SECURITIES AND EXCHANGE COMMISSION 

ADMINISTRATIVE PROCEEDING 
File No. 3-13927 

In the Matter of 

GORDON BRENT PIERCE, 
NEWPORT CAPITAL CORP., and 
JENIROB COMPANY LTD., 

Respondents. 

Administrative Law Judge 
Carol Fox Foelak 

DECLARATION OF STEVEN D. BUCHHOLZ IN FURTHER SUPPORT OF 
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I, Steven D. Buchholz, declare: 

I. I am an attorney duly admitted to practice in the State of California, and a staff 

attorney in the Division of Enforcement {"Division") of the United States Securities and Exchange 

Commission {"Commission"). I am one of the attorneys appearing on behalf of the Division in 

this matter, and I was one of the attorneys with responsibility for the Division's investigation in 

the matter of Lexington Resources, Inc. (''Lexington"). I am familiar with the files and records 

in this proceeding and in the prior administrative proceeding involving Lexington, Grant Atkins, 

and Respondent Gordon Brent Pierce ("Pierce"), File No. 3-13109 (the "prior proceeding"). 

Unless otherwise specified, I have personal knowledge of the facts stated herein, and could and 

would testify competently to them if called to do so. I make this declaration in support of the 

Division's Motion for Summary Disposition Against Respondent Pierce. 

2. Attached hereto as Exhibit A is a true and correct copy of the Commission's 

Order Instituting Cease-and-Desist Proceedings Pursuant to Section 8A of the Securities Act of 

1933 and Section 21C of the Securities Exchange Act of 1934 ("OIP") in the prior proceeding, 

dated July 31, 2008. 

3. Attached hereto as Exhibit B is a true and correct copy of the Division of 

Enforcement's Motion for Summary Disposition Against Respondent Gordon Brent Pierce in the 

prior proceeding, filed December 5, 2008. 

4. Attached hereto as Exhibit Cis a true and correct copy of the Order closing the 

record of evidence in the prior proceeding, dated March 6, 2009. 

5. Attached hereto as Exhibit Dis a true and correct copy of an excerpt from the 

transcript of Pierce's investigative testimony in the Lexington matter on July 27, 2006, which 

was admitted into evidence as part of Division's Exhibit 62 in the prior proceeding. 

6. Attached hereto as Exhibit Eisa true and correct copy of the Division of 

Enforcement's Motion for the Admission of New Evidence in the prior proceeding, filed March 

18,2009. 
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7. Attached hereto as Exhibit F is a true and correct copy of my declaration in 

support of the Division of Enforcement's Motion for the Admission ofNew Evidence in the 

prior proceeding, filed March 18, 2009. As further described in Exhibit F, Pierce did not 

produce any account records or other documents ofNewport Capital Corp. ("Newport") or 

Jenirob Company Ltd. ("Jenirob") (or any other offshore companies under his control) in 

response to the Division's document request and investigatory subpoena during the Lexington 

investigation. As a result, the Division first requested assistance from the securities regulator in 

Liechtenstein in obtaining dqcuments relating to sales of Lexington stock through Hypo Alpe­

Adria Bank of Liechtenstein ("Hypo Bank") in late 2006, but was informed at that time that the 

regulator could not obtain the documents for the Division. Because the Division did not have 

evidence relating to Pierce's beneficial ownership and sales of Lexington stock through the 

Newport ~d Jenirob accounts at Hypo Bank when the prior proceeaing was instituted on July 

31, 2008, the OIP in that proceeding did not contain any specific allegations concerning Pierce's 

sales of Lexington shares through Newport and Jenirob or his ownership interest in these entities. 

8. Attached hereto as Exhibit G is a true and correct copy of Pierce's Opposition to 

the Division's Motion for the Admission ofNew Evidence in the prior proceeding, filed March 

26,2009. 

9. Attached hereto as Exhibit His a true and correct copy of a March 25, 2009 letter 

from Pierce's Liechtenstein counsel, filed March 26, 2009 in the prior proceeding as Exhibit A to 

the Declaration of Christopher B. Wells in support of Pierce's Opposition to the Division's 

Motion for the Admission ofNew Evidence. According to Exhibit H, Pierce filed appeals in 

Liechtenstein on November 4, 2008 and again on February 23,2009 relating to the Division's 

request for assistance from the Liechtenstein regulator. 

10. Attached hereto as Exhibit I is a true and correct copy of the Order granting the 

Division of Enforcement's Motion for the Admission ofNew Evidence in the prior proceeding, 

dated April7, 2009. 
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11. Attached hereto as Exhibit J is a true and correct copy of the Initial Decision in 

the prior proceeding, dated June 5, 2009. 

12. After the Initial Decision in the prior proceeding was issued on June 5, 2009, I 

made no representation of any kind to Pierce or his counsel regarding whether or not the 

Division would file a petition for review with the Commission. 

13. Attached hereto as Exhibit K is a true and correct copy of the Commission's 

Notice that Initial Decision Has Become Final in the prior proceeding, dated July 8, 2009. 

14. On January 12,2010, I informed Pierce's counsel that the Division planned to 

recommend that the Commission institute a new cease-and-desist proceeding against Pierce 

alleging that his sales of Lexington stock through Newport and Jenirob violated Section 5 of the 

Securities Act of 1933. I did not discuss with Pierce or his counsel before January 12, 2010 

whether or not the Division would recommend a new proceeding against Pierce in connection 

with the Newport and Jenirob sales. 

15. Attached hereto as Exhibit Lis a true and correct copy ofthe Commission's 

Application for an Order Enforcing Administrative Disgorgement Order Against Respondent 

Gordon Brent Pierce, filed in the United States District Court for the Northern District of 

California on June 8, 2010. The Commission's Application was granted on September 2, 2010 

and Pierce completed payment of the disgorgement and interest ordered in the prior proceeding 

on January 31, 2011. 

16. Attached hereto as Exhibit M is a true and correct copy of the Commission's 

Order Instituting Cease-and-Desist Proceedings Pursuant to Section 8A of the Securities Act of 

1933 Against Respondents Pierce, Newport Capital Corp. and Jenirob Company Ltd., dated June 

8, 2010. 

17. Attached hereto as Exhibit N is a true and correct copy of Pierce's Ex Parte 

Application for a Temporary Restraining Order, Order to Show Cause, and Stay, filed in the 

United States District Court for the Northern District of California on July 9, 20 I 0. 
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18. Attached hereto as Exhibit 0 is a true and correct copy of Pierce's Memorandum 

in Support of Motion for TRO, Preliminary Injunction and Stay, flied in Pierce's district court 

action on July 9, 2010. 

19. Attached hereto as Exhibit P is a true and ·correct copy of the Declaration of 

Christopher B. Wells in Support of Motion for Preliminary Injunction, filed in Pierce's district 

court action on July 9, 2010. 

20. Attached hereto as Exhibit Q is a true and correct copy of the Declaration of G. 

Brent Pierce filed in Pierce's district court action on July 9, 2010. 

21. Attached hereto as Exhibit R is a true and correct copy of Pierce's Complaint for 

Declaratory and Injunctive Relief, filed in Pierce's district court action on July 9, 2010. 

22. Attached hereto as Exhibit S is a true and correct copy of the docket in case 

number 10-17218 of the United States Court of Appeals for the Ninth Circuit, accessed via the 

PACER electronic filing system on March 18,2011, showing that Pierce appealed the district 

court's dismissal of his action on October 1, 2010 and that the appeal remains pending. 

23. Attached hereto as Exhibit Tis a true and correct copy of the Order denying 

Pierce's Motion for a Postponement or Stay of the Enforcement Proceeding in the present 

proceeding, dated March 11, 2011. 

24. Attached hereto as Exhibit U is a true and correct copy of Pierce's Answer in the 

present proceeding, filed July 9, 2010. 

25. Attached hereto as Exhibit V is a true and correct copy of documents relating to 

Newport's Hypo Bank account, identifying Pierce as the beneficial owner at page SEC 159008. 

Exhibit V was admitted into evidence as Division's Exhibit 80 in the prior proceeding. 

26. Attached hereto as Exhibit W is a true and correct copy of documents relating to 

Jenirob's Hypo Bank account, identifying Pierce as the beneficial owner at page SEC 158546. 

Exhibit W was admitted into evidence as Division's Exhibit 84 in the prior proceeding. 

27. Consistent with the agreement reached during the hearing in the prior proceeding, 

account numbers and personal identification numbers (including social security numbers) have 
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been redacted wherever they appear in exhibits attached to this declaration to show only the last 

four digits. 

I declare under penalty of perjury under the laws of the United States that the foregoing is 

true and correct. Executed March 21,2011, in San Francisco, California. 

~ 
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LNK LORENZ NESENSOHN KABANSER, KECHTSANWALTE 

LANDSTRASS£33 POSTFACH2.01 FL9490VADUZ 

Christopher Wel1s 
Lane Powell PC 
1420 Fifth Avenue, Suite 4100 
Seattle, WA 98101-2338 

FMA/Btent Pierce and others 

Dear Mr. Wells 

Vaduz, 25 Match 2009 
guh 

I am the liechtenstein atto.rney to present Brent Pierce in the procedure for ad.tninisttati.ve 
assistance requested by the SEC of the Finanzm:u:kta.ufsicht (,FM.A") Liechtenstein in 
xelation to share tradings in Lexington Resources Inc. 

We have appealed the order of the PMA of October 16,2008, on November 4, 2008, by way 
of complaint to the Administrative Court of Liechtenstein. We got the judgment of the 
Administrative Court on January 15, 2009, and have in part been successful. 

On February 23, 2009, we have filed our complaint against the unsuccessful parr of the 
judgment of the Administrative Court with the Constitutional Court of Liechtenstein by 
daiming a violation of the constitutional rights of Brent Pierce ~nd others whom we 
.represented in almost identical procedures also in the context of trading in shares in 
Lexington Recourses Inc. 

The following nine arguments for the violation of constitutional rights of Brent Pierce and 
others have been raised: 

1. Based on the wording of Art 18 pa.ta 2 MG (Market Manipulation Act) we believe the 
FMA has discretion in its treatment of requests from thitd countries (non-EU). The 
FMA has however not used its discretion and is actually of the opinion to not have any, 
which is against the wording of the law. 

2. The fundamental principal of secrecy and long-ann jurisdiction in relation to third 
countries seem to have been given up and the right of ba.nk secrecy (which is a 
constitutional right) has been violated by the provision of Art 18 para 2 lit b second 
part MG which requires secret treatment by the receiving foreign authority but subjects 
such secrecy to foreign disclosure and publicity regulations such as the freedom of 
information act. 

3. Art 24 para 4 MG violat~ Brent Pierce and others in his constitutional right to 
effect:hrely complain and appeal by explicitly denying the Constitutional Court the right 
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to grant suspension for the decision of the Administrative Cow:t and also to grant 
preliminary injunctions. 

4. The taylor-made transitory periods according to the amendment of the Market 
Manipulation Act is a classic example of deliberate legislation aimed to interfere with 
pending procedures. 

5. :By giving administrative assistance retro-actively and de.livering information going back 
to the year 2003 thereby lifting the bank secrecy despite that the offense of market 
manipulation did not exist in Liechtenstein prior to February 1, 2007, is a violation of 
tb.e constitutional right to rely on and trust in the authorities a.o.d is a breach of good 
faith. 

(). The scope of the Market Manipulation Act is confined to actions and omissions 
petfomied in Liechtenstein. We are of the op:inion that these actions and omissions 
must be relevant in the sense of the Market Manipulation Act. As none of potential 
Market Manipulation Acts have in the case at hand been perfo1med in Lie<::htenstein in 
Liechtenstein we argue that no market manipulation took place in Liechtenstein and 
therefore the Liechtenstein rules do not apply. 

7. The FMA has complied with the SEC request without any .reservations and limitations. 
The SEC request is in our opinion a proscrihed fishing expedition. 

8. Share purchases under US regulations are not subject of the market manipuktion act 
and are exceeding the s<::ope and purpose of the market manipulation acts and that the 
requests as far as they tclate to illegal share ttading is not apt to administrative 
assistance. 

9. The scope of the information which shall be released .is without any limitation. Art 18 
para 2 lit a MG allows the delivery of information for as long as such information is 
necessary to prevent market manipulation. Neither the FMA nor the Administrative 
Court have given substantive reasons why and which information is required for this 
purpose. That would have been the task of the FMA. 

If need be I can easily substantiate each of this arguments. 

I hope this is of assistance to you. 
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