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UNITED STATES DISTRICT COURT '
SOUTHERN DISTRICT OF NEW YORK

SECURITIES AND EXCHANGE COMMISSION, 98 Civ. 3446 (MP)

Plaintiff,

-against-

PAUL J. MONTLE. LS CAPITAL
CORPORATION, PAUL V. CULOTTA,
CAROL C. MARTINO,

CMA NOEL, LTD., MARIO J. IACOVIELLO,

ILAN ARBEL, AND _
‘EUROPE AMERICAN CAPITAL :
CORPORATION, :
Defendants. :
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On May 7 through May 10, 2001, the Court held a bench trial regarding solely the claims
of plaintiff Securities and Exchange Commission (the “Commission”) agairist defendant Paul-J.
Montle (“Montle™). The Defendant testified for two days on direct and cross examination. His
statexhents, particularly those that were made during cross-examination by the:‘Commission’s
lead counsel, often defied reason. On several occasions the Commission confronted the
Defendant with written evidence of securities violations. Despite obvious evidence of
wrongdoing, the Defendant propounded incredulous justifications or interpretations that distorted
the evidence with which he was confronted. One example chosen from many is the Defendant’s
obstinate characterization of a sale of securities as a loan, through which he attempted to
circumvent reporting requirements. This testimony, as well as all of the Defendant’s testimony -

on issues that were disputed, was without even the semblance of credibility. Defendant’s



testimony was infected by the same variely of distortion and ouitright falsehood that accompanied
‘bis deceptions in the arena of publii:ly Held companies. Furthermore, the years that.have past
) ‘bétween the time period that was the subject of this litigation and trial apparently have done |
nothing to soften Defendant’s attitude. |

In short, the Defendant’s testimony on key matter was not worthy of belief and the issues
of credibility are resolved in favor of the Plaintiff and against the Defendant. '

1 VIS Claims . .
1. Montle was CEO (and initially President) of 2 company called Viral résﬁng
Systems Corporation (“VTS™). He also sewed'on its Board of Directors and controlled its
operations. - '

2. VTS marketed an HIV sereening and confirmation test cg,ued “Fluoroguost.”

3. Anarticle fifled “VTS Is The Hidden Jewel In The Biotech Patch” appeared in the
December 1992 issue (Vol. 12, No. 12) of Today's Investor (the “Today’s Investor article™)..

4, The final draft of the Today’s Investor ;riicle was"complewd by quunf:ger 1t,
1992, and the article went on sale November 24, 1992, The Today’s Investos aticlé remamedm '
circulation yutil at least Deoember 24, 1992. | ’ ‘

5. The Today’s Invester article contains the fqllowiné false statements and baseless
' projections regarding VES’s Fluorognost sales and revenues (the “,I_‘,o_d,gjﬁ_s,_lgx_e__stgz -
Statements”): (1) sales of VTS’s Fluorognost test kits “in the first few months have been’
generating $50,000 mionthly in revemses”; (2) VTS’s monthly revenus from Fluorognost will
“increase six to eight fold within six months and donble that by the end of 1993”; (3) VTS
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maintained fow prices for Fluorognost by f‘ixsi'ng_ z formidgblb and well-seasoned telemarketing

staff”; (4) by avoiding middle-men, “VTS can keep its [Fluorognost] unit price reasonable;

. wreal havoc with its compeition, and still eam a healthy profit”; (5) Fluorognost has “proven:to
be an easy sale”; and (6) “[sJoon sales will come even easier and quicker thanks to the
endorsement of FLUOROGNOST from none othe than the American Red Cross.”

6. Montle supervised the drafling of the Foday’s Frivestor article and approved it prior
to publication, and Moritle alone furnisheéd the information contained in ﬁe Today’s Investor

Statemients, '

7.  Contrary to the first Today’s Tnvestor Statement, VTS’s actual Fluorogiiost sales.
(i.e.. customer orders) during its first few months of sales averaged less than $20,000 per month

(with no single month above $30,000), and its monthly revenues from sales of Fluorognost alone

were approximately:
Month (1992) Revenues
July $14,613.03
Angust $27,117.60
September $19,535.52
October $13,734.61

8. The second Today's Investor Statément ~ that VTS's alleged $50,000 monthly
revennte from Fluorvgnost will “increase six to cight fold within six raonths and doubls that by
ihe end of 193" (L., $600,000 to $800,000 per montk) ~ was without reasonable basis in fact
and grossly ovetstated VTS’s reasonablé éxpectatiors it that time. '

9. Conirary to the third Today's Investor Statement. VTS emﬁioyed only a single,
inexperienced, telemarketer at the time of p'ubiicaﬁon of the Today’s Investor article. -

10.  Contrary to the fourth Today’s Investor Statement, pri;ir to and after completion
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and publication of the Today's Investor article, VS’s Fluorognost price was four times that of
its comp.etitofs prices, was not competitive, and was not “reasonable.” |

1t. Contrary to the fifth Today’s Investor Statement, prior to and after cot;ﬁaleﬁon and
publication of the Today’s Investor article, VTS experienced poor Fluorognost sales resuits, and
Fluomgnost was not an “easy sale.

12. Commy to sixth Today’s Investor Statement, the Red Cross never epdersed
Flnoroghost. '

13.  Prior to publication of the Today’s Investor article, Montle was -awa.te of the
information contained in'paragraphs 7 through 12 above, and Montle knew that the Today's
Investor Statements were false and baseless.

14. InNovembet and Decemer 1992, the Today’s Investar article was disseminated to
at least 3,400 potential VTS investors and stock brokers, and Montle knew of the article’s
(!isgenﬁnaﬁom

15. Montle made the Today’s Invéstor Statements in cqnnee;ion with VTS’s promotion
ofits securities to potential investors. | o

. 16. Dlmng the time period of the dissemination of the Today’s Investor article, Montle -
and entities he controlled soldVTSstockmdrecewedmemcessof&GOOOOmsalepmeeeds

17. Montle employed means or instrumentalities of interstate commerce (either directly
or through others) to draft, publish, and disseminate the Today’s Investor Statements.

C.  ThePressRelease ,

18, Op January 26, 1993; VTS issued-a press release describing sales and projected

sales of Fluorognost (the “Press Rel&se';).



19. The Press Release contains the following false statemients and baseless projections

(the “Press Release Staiﬁnents”} |
January [1993] sales of Floorognost HEV-1 IFA test will approach or possibly
exceed $200,000, according to-Panl Montle, VTS president. Montle said this
represents a300% inecrease since September [1992] when VTS logged about
$50,000 in Fluorognost sales . . . “A few months ago, we stated that our average
monthly sales target would be $600,000 by the end of 1993. Ireally did not
expectustobeatSZOOOOOunhl March or April. Needlessto say,Fluomgnostw
gamering rapid acceptance with notable institutions . .

20. - Montle supervised the drafting of the Press Release and approved it prior to

_publication, and Montle aloné farmished the information contained in th Press Release

21. Contrary to the Press Release, VTS Fluomgnost sales as of January 26, 1993 (and
as of January 31; 1993) were $78,313, and the Press Release’s projection that January VTS
Flmrognost sales would appmach or exceed $200, 000 was thhout reasonable basxs fact.

22. The Press Relewe s $600,000 monthly Fluorognost sales pzq;eeuun was without
reasonable basis in fact and was comratyto VTS’ sownmtunal?luomgnastsal&s goal of §1.5- -
million for all of 1993. o '

23 Contrary to the Press Release’s $50,000 September 1992 Flueregnost sales ﬁgm'e, :
September 1992 VTS Fluorognost sales were actnally $18,250.

24. Contrary to the Press Release s statement that “F:upmg’nost is gamering rapid
acceptance with notable institutions,” VTS was encountering cesistance from potential
Fluorognost customers, due to its high p{ige, lack 9f aggomation, apd-oﬂger facto_rs. )

" 25. Priorto publication of the Press Release, Montle was aware of the inforination set
 forth in paragraphs 21 through 23 above, and Montle knew that the Press Release Statements

5



were false and basel&cs.
" 26.- The Press Release was disseminated to potential VTS investors and stockbrokers,
and Moitle knew of its dissetnination. '
27.  Montle made the false and baseless statements in the Press Release in conmection
with VTS’s sale of VTS stock. |
‘ 28. Montle employed directly, or through others, means or instrumentalities of
intexsiate commercs to draft, pubﬁsi\, and disseminate the Press Release.
29, An article entitled “Viral Testing Systems, This Is The Stock Play In HIV Testing”

-

appeared in the May 1993 issue (Vol. 1, No. 1) of On The Floor (the “On The Floor article™).
30. The On The Floor article contains the following false and baseless statements (the
‘ml!!s.ﬂgngtgtmeﬁts”):'
Togetﬁﬁtoﬂ:ep(;mtwhemltxsnov'vwasnotanmaxpensweunde:tahng,but
thosewhofollowVTS&elﬂ:atthebadmmgsnewsxf[‘mc]farbemndthe
company. Indications of this came in January when the company announced.it -
had posted $200,000 in HIV test revénues for that month (VTS needs $300,000 in
monthly test sales to break even), All this revenue came from confirmation tests .
. . By this time next year, VTS hepes to be selling 15,000 to 20,000 HIV tests
. monthlyto public and private health-mre famlxtxes, which would give the
o companysomeheﬁyammgs. T

3-1.- Montle supervised the drafting of the ...____._EI.QQI: article and approved it prior to
its publication, and Montle alone furnished the information contained in thg The Fl ook
Statexnents.

32. The Ori The Floor article’s projection that VTS would sell 15,000 to 20,000

Fluoroghost test kits monthly by May 1994 was without reasonable basis in fact and grossly



overstated VTS’s reasonable expectations at~that time.
33. Contrary to the M__; article, VTS’s January 1993 Fluorognost salw totaled
only $78,313.
34. Priorto publication of the On The Floor Article, Montle was aware of the
' information contained in paragraphs 32 and 33 above, and Montle knew that the On The Floog
SWB were false and baseless.
35. The On The Floor article was disseminated toa-t,least 800 potential VIS mvestom
-'and stockbrokers, and Montle knew of its dlssennnahon
36. Montle employed directly, or thmugh others, means or instrumentalities of
memérwhdfaﬁ,pubﬁshaﬂddissmﬁnam&em&mﬁcla
I LoneStarClaims
| 37. OnDeceémber 30, !§9L Montle formed Lone Star Casino Corporation (*Lone
Sta:”) dsa wholly—owned snbstdxaty of VIS.
38. Lone Star initially focused on purchasmg and operalmg a Colorado casino called
_ “Papene’s Palace.j.
39. OnFebruary 8, 1993, to effectuate 8 spin-off, Lone Star filed an initial registration
" statemeist wth the Commission, and on March 29, April 16, and April 29, 1993, Laie Star filed
.amended registration statements (collectively hereinafier, the “Registration Statements”;
individually hereinafier, “Rogistration Statement’). -
| ~ 40. OnMay 3, the April 29 Reg.istra.,tion Statement became effective.
-41. The Regisf:zjation Statements omit to state the following material information: they
(1) £ail to disclose a-Jariuary 14, 1993 purchase of 1 million shares of Lone Star stock (the
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;‘Jannaty 14 Siock’ Purchase”) by four entities controlled by Ilan Axf:el (the “Arbel Entities™); (2)
~ failto dxsclose a March 19, 1993 purchase of 700,000 shares ofLone Star stock by Stgnamre
+ Equities Agency (the “March 19 Stoek Purchase”); and (3) il to disclose that llan Arbel ould
control more than 5% of Lone St’z_u;’s stock (as a result of the January 14 Stock Purchase).

42. The Registration Statements contain the following false statements: they (1) falsely
list thic amount of Lone Star stock to be distributed (by omitting the Jamary 14 Stodk Purchase.
- and the March 19 Stock Purchase); (2) falsely state that VTS owned alt of Lone Star’s
outstanding shamx; and .
(3) falsely state that an April 23 $1 million payment to Lone Star was a loan from Josef Hettrich
(a pricipal of Signature Equities Agency), rather than proceeds of the March 19 Stock Purchase:

43. Montle signed the Registration Statemeénts and otherwise knew.of the false
stafements and omissions confained in fhe Registration Staterents (described in the proceding
two paragraphs) prior t6 Sling them with the Commission.

i4. VTS Form 10-K filed March 30, 1993 (the “March 30 10-K”), VIS's Form 40-Q
filed May 14, 1993 (the %y 14 10-Q"), and Lone Star’s Form 10-Q filed June 4, 1993 (the
“Jane 4 10-Q") also fail to disclose the Jannary 14 Stock Purchase and the March 19 Stock

45. The March 30 10-K and May 14 10-Q also falsely describe Lone Star as a “wholly-
: owned subsidiary” of VTS, and the Juiie 4 10-Q falsely states that Lone Star placed 2,475,00

shares of its common stock pursuant to Regulation S afler May 3, 1993. :

46. Montle signed the March 30 10-K and otherwise knew of the false statements and

omissions contained jn tie March 30 10-K, May 14 10-Q, and Junc 4 10-Q (described in the
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. ptwedmg two paragraphs) pnor to filing them with the Commission,
47. Montle mteunonally omitted the Januaty 14 Stock Pumhase ftom VTS’s account
' books and records.

48. Montle intentionally failed to disclose the Jammry 14 Stock Pmchase to Lone
Star’s connsel in charge of dxaﬁmg the Registration Statements ("Lone Star Counsel”).

49. Montle had Lone Star execute sham stock purchase agreanents withthe Arbet

T Entm&s dated May 6, 1993, and falsely altered Lone Star’s August 26, 1993 Boaxd of Director

'mmutw to make it appear that the January 14 Stockchhasesmkplace onMayG 1993 (after
the effective date of the Reg:su'ahou Statemcnts)
50. Montle sold the 1 million shares of Lone Star stock to the four Arbel Entities (rather
than directly to lian Arbel) to attempt to avoid Colorado gamin laws o regultions, which, a
Monﬂeundetstoodthm,reqmredmdmdua]s whoownedmomﬂlmS%ofagammgcompany
- to obtain-3 Colorado gaming hcense.
_51. Montle intentionally fm!ed to disclose the March 19-Stock Pmchase to Lone Star’s
 Coimsel (incfuding the April 23 $1 million sale proceeds). '
52 Montte had Lone Star create sham stock purchase agreements with Signatire
| Equities dated May 7, 1993, and altered Lone Star’s August 26, 1993 Board of Director minutés,
“to tzke it appear thiat the March 19 Stock Purchases took placé on Msy 7, 1993 (after the
effeotive date of the Registration Statements). :
. Titanie Claims
53. Pnor to May 1993, Montle acquired a connol!mg block of stock in First Response

Medical, Inc a public shell” company. -



54. Inthe begmmng of May 1953; First Response Medieal changed its name to RMS
Titanic, Inc. (“Titanic™) and purchaséd Titanic Ventures, a partnership that purportedly owned
" the rights to salvage artifacts from the su!;mergéd Titanic ocean liner. "
5. Tmmediately following the Titani merger, Titric had a tofal of 10,819,844 shares
of common stock outstanding. . ’
56. Immediately following the Titanic merger, 9‘,833,333 of Titanic’s outstanding
shares were newly-issued shares subject to at leasta one-);earﬁadingmtrieﬁon under Rule 144
' of the Securities Act | _
57. Titanic’s remaining 986,511 shares were former First Response shareGolier shares.
58. Inthé beginning of May 1993, Montle owned slightly over 500,000 of the 986,511 |
- former First Response shams,‘ Michiael Herman (“Herman™) owned 70,000 of them, and
_Blizabeth Culotta owned an additionat 100,000. ‘
59. By writteri agreements dated May S, 1993, Hetman and Elizzbeth Culotta gave
: Montie exclusive sale control over ﬁxeu' Titanic stogk and half the proceeds of any future sales pf
their Titanic stock. Thus, daring May-July 1993, Montle bad exclusive sale control over at least
670,000 of the 986,511 potentially saleable Titanic shares.
60. * Titanic entrusted to Montle and defendant Carol Mastino (“Martino™) the task of
. raising Titanic capital through Titanic Regulation S stock sales, and Martino entered info a
. “Financial Consulting Agreement” with Titaric for this purpose,
- 61. Montle and Martino also entered iato their own agreement to work together on the
Titanic Regulation S placements and to allocate between themselves the mWom for these
 placements.
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62. The Titanic merger agreement fiirther pr&vids that, if by August 3, 1993, Titanic -

| did ot receive at least $1 million from the Regulation S sales, Montle was obligated to sell all of
" is Titanic shares to Titanic for $.01 per share (§5,000). '

63. Montle enlisted Wiltimn Lowe (“Lowe™) of Grady & Hatch, abmkerdeak;g
registered with the Commission, to dct as the inital market maker for Titanic stock, and Lowe
\yastheenlusivemaﬁcamakafortheﬁmimirtydaysofﬁ;mﬁcsmckmding.

"64. Titanic sfock began frading on May $, 1993, and Lowe was the exclusive market
‘maker for Titanic stock for at least its ﬁmmmydays.of@ing. . '

65, During the spring and summer of 1993, Montlc rchesirated a scheme to
-tnznipulate the price of Titanic stoek, i which Lowe and Martino participated. The core of
Montle’s Tﬁamcstockmmnpulahonschmewasto eliminate, or greatly reduce, for Lowe the ‘
" supply and demand side risks normally associated with making a market in an over-the-counter
security such as Titani;: s:nck. .
66. Working with Lowe, Montle set an arbitrarily tnghopenmg Titanic stock price-of -
85 . .
' 67. Infurtherance of Monfle’s scheme, Lowe fratidulently ob;ained clearance from the
" Natiopal Association of Securities Dealers to quote Titanie stock at over .S’]'per share. .
. 8. Forat least the first thirty days of Titaic stock trading, Montle furnished virtually
the entire supply of Lowe’s Titanic stock. o |

69. Montle forther attempted to control as mucki freely tradsble Titani stock as he.
cculd b.y purchasing it {through Herman)-at pennies per sha;e ﬁom unsuspecting former First
Response stockholders (who were not aware thatthmr Titanic stock at the time was trading for
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over $5 per share).
70. " No later than Juhe 16, 1993, Montle, Paul Culottz (a séttled defendant), and
i '.Martino entered into an agret;ment to regulate their open market sales o.f Tltamc stock to Lo‘w'e,
to aveid driving down the pricé of Titanic stock.
*71. Through their Titanic stock control agreemerits with Herman, Elizabeth Culotta, and
Paul Culotts, Montle and Martine controlled a substantial percentage of the supply: of freely
tradsble Titanio stock from May 3, 1993 through July 1993.
+ 72 Montle, inconjunetion with Martino, also insured Lowe against demind-side risk
in his Titamic stock trading by purchasing Titanic stock themselves from Lowe and, when
" necessary, by providing him additional purchasers (i.e. Marting’s Regulation S Titanic stock
clieats).
73. To ﬁlrth&tinmmsedemmdforﬁta:ﬁcstock,Mmﬁm and certain of her clients
“purchased sigpificant c‘lu;n-ﬁtiw of Titanic stock on the open market af the same time as they
were purchasing greatly-discounted 'i‘it:gﬁc stock from Martmo pursuant to Regulation S of-the -
" _Securities Act. |
74. Montle conpired with Josef Hettrich to purchase large quanfities of Titanic stock
on theopeumarketwhcn necessary to miaintin Titénic’s stock price.
75. _' During the period Jit;le'4 through July 20, 1993, Lowe was the high bidder i;i
Titanic stock (or tied for the high bidder) on 31 ‘f the 32 trading days during that period and the
sole high bidder on 13 of those days. |
76. Asaresultof Montle’s manipulative activities (described in the preceding
paragraphs), Titanic’s stock price opened at $5 in May.1993, rose to over $11 by July 1993, and
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fell to $6.50 by July 20, 1993, and to $2.75 by October 22, 1993,
77. Pursuant to his agreements with Michael Herman and Elizabeth Culotta, and 4s a
" résult of his Titanic stock manipulation scheme (described above), Montle received a total of at

least $187,459.25 from Herman and Culotta in 'I'itamc stock sale proceed&

CONCLUSIONS OF LAW
L YISClaims ,
1. Montle made the Fodsy's Investor Statefnenis, the Press Reléase Statements, and the
Msmmmfs.

2 mMswm, tthIGGSR.eleaseStatemems and ﬂlégg@g
Floor Statements were materially false or misleading.

3. Monile acted with sciente in making the Today’s Investor Statements, the Press
Release Statements aud the On The Floor Statements. | '

4. Monﬁeusedmmsormmmmmeahhesofmetsmwmmamemmahngtha

Today’s Investor Statements, therstwseStatememsandtheQ_q:mgﬂ__gStatements:
5. Montle made ﬂzelb_d_ag__ln_vmsmemenﬁ thePrm Release Statements, and the
| 1@ Floox Statements in connection with the pmchaseorsale of a security. ’

: 6. ' By making the Today’s Investor Stammenm, the Press Release Statements-and the - -
. On The Floor Statéments, Montle violated § 10(b) of the Securities Exchange Act of 1934 (the
Wge Act"),‘ 15USC. § 78](!!), and Rule 10b-5 thereunder, 17 C.F.R.'§ 240.10b-5.

7. By making the Today's Investor Statements, the Press Release Statements and the
On The Floox Staternents, Montle violated § i..'l(?.) of thie Securities Act, 15 US.C. § 77q(a).

I.  The Lone Star Claims
13



8. The Registration Statements, the March 30 10-K, the Mdy 14 10-Q, and the June 4
110G &mlduienﬁy omit and misrepresent the January 14 Stock Purchase.
Q. The March 29, April 16, and April 29ng,ismtmn SMents and the March 30 10-
- K, tthay 14 10-Q, and the June 4 10-Q ﬁaudnfenﬂyomxtandnusreptesemmeMardn 19 Stock
Purchase and the April 23, 1993 $1 million payment to Eone Star (e, proceeds of the March 19
Stock Pmchase) ’ | |

10. Monﬂemadetheﬁlscstatmwsanﬁomsﬂons rafuenced mpamgraphw and 10.
'above (collectively, the "Lone Star Lﬁsrepresentaﬁons”}

1. Monﬂeacwdwxﬁlsczmlnmahngthelnne StarMisrepresentauons

12. The Lone Star Misrepresentiions were material,

3. Motle used means o insrumegtalities ofintastaté commerce in making the Lone

14. Montle made the'Lone Slarl\ﬁsrepr&sentxtxons in connection w1th the purchase or
saleof a secunty |

15. Byﬁ)akmgthe Lone StarMistepresentahons, Montle violated § 10(b) of the
' E);éfmﬁge Act, 15 US.C. § 78j(b), and Rule 106-5 W 17CFR. § 240:10b-5.

16 " By makmg the Lone Star mls:eptesentauons, Montle violated § 17(a) of the

- Seeuriﬁes Act, 15 US .C. § 77q(a).

17.  Lone Starand VTS’ sbooksandmcordsﬁwdulentlyonntormxsrepmentthe '
January 14 Stock Purchase. .
18, Regardingthe omission and misrépresentéﬁon of the Jaiary 14.Stock Purchase in-
.. Lone Star and VTS’§ bo;k;s and records,.Momle circx.mvented or failed to implement a system of
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internal accounting coritrols at Lone Star and VTS, or kriowingly falsified Lone Star’s and VTS’s
) books, records, and accounts. .
19. By fuiling to implement a system of internal apcountirig controls at Lone Star and
VIS (orby knowmgly Salsifying Lone Star’s and VTS's books, records, and accounts), Montle
violated § 13(b)(5) of the Exchange Act,15 U.S.C. §§ 78&:@)(5) & (b)(2), and Rule 13b2-1, 17
CFR §240.13b2-1. ' ‘
20. 'Montle was a contrel person of VTS.
2}. By filing the Registration Statements, the mmh*301°‘orm 10-K, and the May 14 -
Form 10-Q (which contiin the Lono Star Misrepresentations), VTS committed primiary
- violafions of § 13(a) the Exchange Act, 15 US.C. § 7§m(a), and Riiles 12b-20, 13a-1, and 13a-
' 13, 17CER. §§ 240.13a-1, 240.13a-13, and 12b-20.
| 22. By maintaining fraudulent books and records regarding: the January 14 Stock ~
Purchiase; VTS comumitted pﬁ;my violations of § 13(b)(2) of the Exchange Act, 15 US.C. §
Tam(pX2). , ‘
23. In addition to being directly lisble regarding the Lone Star Misrepresentations and
'V'I.‘S’s falsebqoks and records, Montle is liable regarding those vielations as a control person of
VIS under §§ 13(a) and 26(a) of the Exchange Act, 15 US.C., §§ 78m(a) & 78t(a).
24. Montle intentionally or wiilfully engaged in condubet designed to deceive or defraud
Titanic investors by controlling or artificially affecting the pnee of Titanic stock during the
penoﬂ May 5, 1993 through July 20, 1993 (the “Manipulation Period”). |
' 25. By mah”npuiating Titanic stock»dun'hg the anpulatxon Period, Montle violated §
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_10(5) of the Bxchange Act, 15 U.S.C. § 78j(b), and Rule 10b-5 thereunder, 17 C.F R, § 240.10b- -
3.
26. By manipulating Titanic stock during the M,mipulatioﬁ Period, Montle violated §
1(a) of the Securities Act, 15 U.S.C. § 77q(a).
 ENTITLEMENT TQ RELIEF .
In order to obtain a permanent injunction against future violations Plaintiff’ ;howed that
. Defendant previously had violated the securitics laws and that there is a reasonable likelihood
“that he would violaté the securities laws in the future.: In order fo assess thé; likelihood of fature,
viclations, the Court evaluated the totality of the circumstances surrounding the violatioris,
including: the degree of scienter involved; the isolated or recurrent nahire of the violation; the
&efendaht’svrecc‘ghition of the wrongﬁ_llngc's of the coﬁduct; the likelihood, given deféndaﬁt’,s‘
professional occupation, of future viclations. Past ﬁolations may permit an inference that futare '
vio[z.n!ions will occur, and the poss'ih?lity that the Defendant is not prdcgnt!y engaped in any .
vipiaﬁoqs of the securities laws does not preclude the Court from issuing a permanent injunction.
"SEC'v. Lorin, 76 F.3rd 458 (2d Cir. 1996) The Court conchided that there is strong cvidence that
’ D_efendant is likely to viblate the securities laws in the ﬁxture |
' Flt&lmr‘mnt)‘1ﬁexT to px-‘event unjust enrichment and to deter others from violating the
securities laws, the Court ha.§ broad équity powers to ord& Defendant to disgorge all illicit gains
and impose prejudgment interest on those gains. In assessing ththgr to order pre-judgment
interest, the Court maj( consider the degree of personal wrongdoing on the part of the defendant.
Prc—jhdgzr;cnt interest is calculatpd in accordance with the delinquent tax rate as established by
the Internal Revenﬁé'séwiée, IRC § 662 l(a)(é), and s assessed on a ﬁuanerly basis. SEC v.
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Lorin, 877 F. Supp. 192, 201 (SDN.Y. 1995); aff°d in part, vacated in part, 76 ¥.3d 458 (24

Cir. 1996). Both disgnrgement and prejudgment intérest are appropriate in this case.
PIainti_ﬁ' has also requested that the Court impose civil penalties. i the instant case,

Defendant’s violations tavolving fraud and dece:t were numerous and ongoing. Further,

. Defendant s actions were lmowmg departures from the securitics taws and created a L significant
risk of substantial loss to investors who purchased stock based o Defendants’ ﬁ'audu]cnt
behavior. See also SECv. Rosenﬁel'd 2001 WL 118612 (SDNY. J’an. 9, 2001). Acoordmgly,

“the Court will grant Plamuﬁ’s motion with regard to civil penalnes and imposc upon Defendant
aﬁm penalty.

As aresult of Montle s violations of §§ 10(b), 13(2), and 13(b) of the Exchange Act, 15
US.C.§ 78}(b) & 78m(a) & (b), and Rules 10b-5, m-zo, 13a-1, 13a-13, and 13b2-1

, tf_lereunder (I7CF.R §§ 240.10b—5, 240.13a-1, 240.13a-13, and 12b -20, and 13b2- 1} and
§ ¥7(a) of the Securities Act. 15 [J. S. C § 77q(a), the Comzmsslon is enhtled to the following
relief] and the Conﬂ hereby D

a Montle, his agents servants, empluyees and aﬁomeys and all persons in
active concm or participation with them who receive actual notice of the Injunction by persona!
service or otherw:sc and-each of them, are permanently restrained and enjomed from future
Violations of § t7¢a) of the Secunnes Act, 15US8.C. § 77q(a) § 10(B) of the Exchange Act, 15
US.C. § 781(b) and Rule 10b-5 fiereunder, 17 C FR. §240. 10b-5;

b. Montle and hlS agents, servants, employees, and' attomeys, and all persons
in active concert or participation Wllh them who receive actual notice of the i injunction by |
pemonal serviee or DthchISC., and each of them, are permanently restrained and enjoined from
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engaging in conduct that would render them liable pursuant to Section 20(a) of the Exchanée
Act, 15U.S.C. § 78t(a), or otherwise, for violations of Sections lBta) and 13(b)(2) of_‘ the
Exch_ange Act, 15 US.C. §§ 78m(a) and 78m(b)(2), and Rules 12b-20, 1.3a;1- and 13a-13
thereunder, 17 C.F.R. §§ 240.12b-20, 240.13a-1 and 240.13a-13; |

| c. " Montle, his agents, servants, emp]é;yécs, and attorneys, and alt persons in
active concert-br participation witﬁ them who rective actual notice of the injuneﬁoi}’ by personal
service or otherwise, and each of them, are permanently restrained and enjointed from future
iolations of § 13(b)(5) of the Eig:hange Act, 15 U.S.C-§'7§m(.l_3)('5)7,-dnd Rﬁlf:‘ 13bZ-1 thereunder,
17 CFR. § 240.13b2-1; . '

d Within thinty (30]’days of the date of this ORDER, Montie shall disgorge

the $187.459 75 thaat bi¢ obtained as a result of his Titanic manipulation scheme plus
@ [ 77, £33 in prejudgment interest accrued through July 12, 2001. Payment shall be maﬂe by
U.S. posta) money ordet, certified chf:ck, bank cashier’s check, or bank money order payable to
the order of the “United States Sccuritiés and Exchange Commission.” This payment shall be
transmitted to the Comptroller, Securifies and Exchange Comﬁﬁ'ssic_m, 450 Fifth Street, N.W.,
Washington, D.C. 20549, under cover of a letter that identifies the'deiféndant, the name and civil
action numf)e& of this litigation; and the court in which it was bmught; 'I‘he éova_fcttcr also shall
. contain the inve_sfigati@ name (In The Matter Of Certain Mergers And Regulation S
i ransactions) and the case number assigricd by the Commission staff (NY: —6136) and shail
1dent1fy the payment as dlsgorgement and pre}udgment interest., A copy of the cover letter and of
any money orders or checks, front and back, shall be sxmultaneous[y lmnsrmttcd to Jack
Kauﬁnan Senior Trial Counsel Securities and Exchange Comnussnon, 7 World Trade Center,
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New York, New York 10048,
e.  Within thirty (30) days of the date of this ORDER, Montle shall pay civit

' money penalties of $50,000, pursuant to § 20(d) of the Securities Act, 15 U.S.C. §“]_7t(d}', and § -
21(d)(3) of the Exchange Act, 15 US.C. § 78u(d)(3). Peyment of the civil penalty shall be made
by U.S. postal money order, certified check, bank cashier'é chéck, or bank meney order payable
to the order of the “United States Securities and Exchange Commission.” This payment shall be :
transmitted to the Comptmller Secunt:es and Exchange Commxssmn 450 Fifth Street, Nw,
“Washington, D.C. 20549, under caver of a letter that identifies the defendanf, thé'n:mie and civil
action number of thfs litigga.t.ion, and the court in which it was br.dught. The cover letter also shall
contain the investigation name (In The Matter Of Certain Mergers And Regulation §
Transactions) and the case rumber assigned ﬁy the Cbmmissi;)n staff (NY- -;5136), and shall
identify the payment as a civil penalty under Section 20(d) of the Securities Act and Section
21(d) of the Exchange Act. A copy gf the cover letter and of any money orders or checks, front
and back, shall be tra.ns:.nitted simultaneously to Jack Kaufinan, Senior Trial Counsel, Securities
am-i Exchax.lge;. Commission, Seven World Trade Center, 13th F loor, New York, New York
10048; and - . |
B Montlé is barred for 2 pén’od of five years from the date of this ORDER
from serving or acfing as an officer or directo_f of any issuer that has a class of securities
registered under §12 of the Exchange Act, 15 U.S.C. § 781, or that is reqmred to file reports
- pursuant to § 15(d) of the Exchange Act, 15U.5.C. § 780(d), pursuant to § 20(c) of the Secunhes
Act, 15 U.S.C. § 77t(e), and § 21(d)(2) of the Exchange Act, 15 US.C. § 78u(d)(2).

. Although ndf charged hersin with violations of Regulation S under.the Securities Act of
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1933, as amended, the Court belicves that the D'eﬁ;'ridant's downfzll was connected with his
introduction to and appreciatich of the usé of kq’guiéﬁoh S to raise capi.ta_l for the securities
" ventures herein. This device w@‘uﬁﬁzﬁd in away ih'at financed the activities and violations .of
the defendant.
| Accordingly, in the exereise of equitable powers, to deter the use of the means previously
employed by defendant to raise capital, it is Ordered that in addition to the permaingnt injunction
against future violations and the 5 year Bar order provided for in the Court’s pnncipa! findings
and conclusions herein, Deféndant Paul J, Moitle shall be also barred for a period of 5 years
from :e;ny connection direct or indirect withor use oF participation in sale of securities purstant to
‘Regulation S and D of the Securiﬁete'ﬁ_é-l of 1933, as ame;nded.
There being no just reason for delay, pursuant to Fed. R_ Civ. P, 54(b), the Cleik will be
ordered to enter Judgment forthwith and without further notice. |
The foregoing shall constitute the Findings and Conclusions thereon required by Fed. R
Civ. P. 52(a) and Judgment shall be entered thereon pursuant to Rule 58.
SO ORDERED. Milton Pollack

July 12, 2001 Senior U.S. District Court Judge
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