. UNITED STATES DISTRICT COURT
- SOUTHERN DISTRICT OF NEW YORK

' SECURITIES AND EXCHANGE COMMISSION,
Plaintiff, . 00Civ. 5575 KC)
-against- ' |
» - 06, 57
* PHILLIP HERMAN, MARC WEIN, MILLENNIUM # I o
* SERVICES CORP., and BRANIN INVESTMENTS,
" INC, | o

Defendants.

FINAL CION SENT JUDGMENT OF
PERMANENT INJUNCTION AND OTHER RELIEF
-~ ASTO DEFENDANT PHILIP HERMAN

P.l-aintiff Securitigs -andrExchangc_e Commission (“Commiss,ién"’), having commenced this
acti;on by filing'a Complaint (“Compiaint”) on July 27, 2000, charéihg Phiiip Herman
* (“Herman”), Marc Wein (“Wein”), Mﬂlennium Services Corp. (“Millénnium”), andiBranin :
Investments, Inc. -(-“Branin”) wi.t-h violé-tiéns of S‘e_ctions 5(a).and 5(0) of the.Seéurities Act of
'1-933 (“Securities Act”) [15 U.S.C.‘ §§ 77e(a), 776(6)],-Sectior} 17(a) of the Securities Act [15
U.S.(i § 77q(a)], énd Section 10(b) of the Securitiés Exchange Act of 1934 (“Exchange Act”)
[15U.S.C. § 78j(b)], and Rule 10b-5 [17 CE.R. § 240.10b-5]; and Herman, having accepted
sélv_iqe of the summons iésued to him and the Complaint, having adrﬁitted fo the jurisdiction of
this Cgourt‘over him and over the subject matter of this actio'n, having waived ﬁhe entry of
ﬁﬁdifi:gs of fact and conclusions of law pursuant to Rule 52 of the Féderal Rules 6f Civil

Procedure, and, without admitting or denying the allegations contained in the Commission’s



~ Complaint (except as to jurisdiction, which are admitted), having executed the attached Consent
" of Deféndant Philip Herman (“Consent”) incorporated herein, and having consented to the
entry without further notice of this Final Consent Judgment Of Perman'ent Injunction And

Other Relief As To 'D.éféndant Philip Herman (“Final Judgment”): .

| L
IT IS HEREB.Y ORDERED, ADJUDGED, AND DECREED that Herman, be, and
hereby is, éermanenfly enjoined and restrained from, diréctly or indirecflyi
A unless a regiétration statement is in effect as to a sec;gxity,

1. making use of any means or instrument of transportation or
cém'munication in interstate commerce or éf the mails to s/e.zll' suc.h
secﬁlity through the use or medium of any prospectus or otherwisé-;» '

. 2. 'carry.ing or causing to be carried through the' mails or in interstate
~commerce by any meané or instrument of transportation any such security
for the purpose of sale or for delivery aﬁer salé; or.

" B. - making use of any means or instrumenté of transportation or communication in
interstate commerce or of the mails to offer to sell or offer to buy through the use
or mediuvm‘ of any prospectus or othé_r—wisc any security, unless a registration
statement has been filed as to such security, or while the registration statement is
the subject of a refusal order or stop order, or(prior to the effective date of the
registration statement) any public proceeding or éxaminatiqn under Section.8 of

the Securities Act,



-in violation of Sections 5(a) or 5(c) of the Seéu’riﬁesAct [1 5 U.S.C. §§ 77e(a),(c)]-
L
ITIS FURTHER ORDERED, ADJUDGED, AND DECREED that Herman be, arid
hereby is, permanently enjoined and restrained from, directly or indirectly, in the offer or sale ovf
any securities by the use of any meang or inStrument of transportation or communication in
interstate commérce or by -the use of the mails: |
A. ~ employing any device, scheme, or arﬁﬁce to defraud.;b
_.B. obtaining money or property by. means of an}; untrue statement of a material fact
or .any omission to state a méterial fact necessary ih order to make the statements
'made, in light of the circdmstances under which they were made, not misleading;
or
C _ engaging in any transaction, practice, or course of buéiness which operafes or
would operate as a fraud or deceit upon tﬁe purchaser,

in violation of Section 17(a) of the Securities Act [ISFU.S.C. § 77q(a)]

1IL
IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that Herman bé, and
hereby is, permanently enjoined and restrained from, directly or indirectly, by the use of any
-means or instrumentality of iﬁterstate. commerce, or of the mails, or of any facility of any national
sequrities exchange:

A. employing ahy device, scheme, or artifice to defraud;



B. ~makingany untrue statement of a material fact or omitting to state a fnatérial fact
nécessary in order to make the statements made, in the light of the circumstances
under which they were made, ﬁot misleading;, or

- C ' engaging in any act, practice, or course of business which operates or would
. operate as a fraud or decéit upon any person, |
in connection with the purchase or ‘sa'le' of any security, in violation of Section 10(b) of the

Exchange Act [15 U.S.C. § 78j(b)] and Rule 10b5 [17 C.F.R. § 240.10b-5].

IV.

ITIS FUR_THER ORDERED, ADJ UDGED, AND DECREED that Herman, jointly
and severallv with Branin. i$ liabie for diszorgéﬁent éf $396,288, representing profits gaiﬁed asa
. result of the conduct alleged in the Complaint, togetﬁer with prciudg;meﬂt interest thereon in the
amount éf $246.1 10. and postiudgment interest théreon in thé amount of $45.115. for a total of
$687,513. The payment of $687,513 shall be made according to‘the paymént schedule described
in paragr_aphv VL below.

V.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that Herman. jointly
and severally with Branin, shall pay a civil nenéltv in the amount of $200.000 plifsuant to Section
21(d)(3) of fhe Exchange Act [15 U.S.C § 78u(d)]. The payrﬁent of $200,000 shall be miade

acbording to the payment schedule described in paragraph VI. below.



VI.
ITIS FURTHER ORDERED, ADJUDCED, AND DECREED thaf Herman |

(unless Sﬁch obligations are paid by Bramn) shall pay the obligations described in paragraphs IV.
and V. above by making the following p_ayments,; @) upbn entry of this Final Ju_dgment,
Herman shall direct the person or entity with whom he entered into an éscrow agreement prior to
the entry of this Final Judgment to p@ $280,000 held in escrow; (b) following the entry of this
Final J udglﬁent, Herman (unless sﬁch'paynients are paid by B_ranin) shall pay ten (10) pavments
of $60.75 1.30. pavable quarterly with payment»s\ due on the first dav of T anuary, April, J ufy and
chober. Paymeﬁts under this paragraph shall be made to the Clerk of ﬂﬁs Court, together with a
: .Qover letter identif.ying.Herman (unless such payments are paid by Branin) as a defendant in this
.actioﬁ; setting forth the title and civil action number of this actiqn aﬁd"the.namé of this Céun; ,
-and specifying that payment is made pursuant to '{:his Final Judgment. Herman shall
simultaneously transmit photocopies of such payment and letter to the C;)fnnﬁésion’s counsel in
this action. Herman relinquishes all legal and equitabie right, title, and interest in such funds,
and no part of the funds shall be returned to Herman. |

" The Clerk shall deposit the funds into an interest bearing account with the Court Registry
* Investment System ( "CRIS';). These ‘funds, together with any interest énd income eame;d thereon
(éollecﬁvély, the “F und”), shall be held by the CRIS until further order of the .C01-1rt. In
aécordancé with 28 U.S.C. § 1914 and the guidelines set by the Director of the Administrative
Office of the United States Courts, the Cle(k is directed, without further ofder of this Court, to

deduct from the income eamed on the money in the Fund a fee equal to ten percent of the income



. earned on the Fund. Such fee shall' not exceed that authorized by the Judicial Conference of the
Unite;dState_é. |
The Commission may by motion propose a plaﬁ to distribute the Fund subject to the
. Coﬁrt’s approval. Such a plan may. p;o'vide that the Fund shall be distributed pufSuaﬁt to the Fair
| Fund provisions of Section 308(a) of the Sarbanes-Oxley Act 0f 2002. Regardless of whether
any such Fair F l;nd distn'bﬁtion is made, amounts ordered to be paid as civil penalties pursuant to
| this Final Judgment shall be treated as penaities paid to the governmént for all purposes; |
including all tax purposes. To preserve the deterrent effect of the ;:ivil penalty, Herman sha11 not, i
after pffset or reduction in any Related Invéstor Action based on Herman’s payment of
| disgorgement in this actidn, further benefit by offset or reduction of any part of ng:nan’s
payment of a civil penalty in this action ("Penalty Offset"). If the court in any Related Invest_or_- |
Action gfénts such a Penalty Offset, Herman shall, within thirty (30) days after entry of a ﬁnal_

order granting the Penalty Offset, notify the Commission's counsel] in this action and pay the

" amount of the Penalty Offset to the United States Treasury or to a Fair Fund, as the Commission -

directs. Such a payment shall not be deemed an additional civil penalty and shall not be deemed

té change the amount of the civil penalty imposed in this Final Judgment. For pmposés of thié

paraéraph, a "Related Investor Action" means a private damages actio-n brought against Henhan
' by or on behalf of one or more investors based on substantially the same facts as alleged in .t_he

Complaint in this action.



VIL o
IT IS FURTHER‘ORDERVED, ADJUDGED, AND DECREED that if Herman (unless
such payment is paid by Branin) fails to pav anv single payment, or part of any single payfhent,
'describea in paragraph V1. above, within five (5) davs of the specified payment date for such

_ péyment as déscribgd in paragréph VL abo‘ve, the installment payment terms of p;iragréph VL
above shall no longer apply, and the full amo@t of Herman’s remaining ilnpaid disgorgement;

" prejudgment interest, and civil penalty shall be immediétely due, owing and i)ayable. The
CdmmiSsiofn may e_ﬁforce the Coﬁrt’s judgment for disgorgement and prej udg_mént interest and
civil penalties by moving for civil contempt (and/or through other collection procedureé, |

' authoﬁzed by léwj at any time after five (5) days fbllowing Hermans failufe to pay any sipgle |
payinént, or part of any single payment, on the spe'ciﬁéd payment date for such paﬁﬁeﬁt as

fd_escﬂbeci in paragraph V1. above (unless such payment is paid_by Branin). In such event, .
Herman shall aléo pay post-judgment interest in accbrdance with 28 U.S.C. § 1961 on the unpaid

balance due under the terms of this Final Judgment. In response to any such civil c_ontempf

motion by the Commission, Herman may assert any legally permissible defense.

VIIL
IT .IS FURTHER ORDERED, ADJUDGED, AND DECREED, pursuant to Federal
Rule of Civil Procedure 65(d), this Final Judgment shall be binding oﬁ Herman, his agents,
servanté, employees, attorneys, aﬁd upon those persons ih active concert or participation with

" him who receive actual notice of this Final Judgment by personal service or otherwise.



IX.
IT IS FURTHER ORDERED; ADJUDGED, AND DECREED that this Court shall
fetain jurisdiction of this matter for all purposes, incll_lding, but not ﬁmited to, implementin_gv and

enforcing the terms and conditions of this Final J udgment.

X.
IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that the Consent is
incorpbrated herein with the same force and effect as if fully set forth herein, and that Herman -

shéll comply with all of the undertakings and agreements set forth therein.

XI.
IT IS FURTHER ORDERED, ADJ UDGED, AND DECREED that there is no Just
reason for delay, pursuant ﬁo Rule 54(b) of the Federal Rules of Civil Procedure, the Clerk of the

Court-is hereby ordered to enter this Final J udgment forthwith and without ﬁlrther_ notice.



CONSENT OF DEFENDANT
PHILIP HERMAN '

1. Defendant Phil—ip Herman (“Herman”), having accepted se_rvicé of the summons
issued to him and thé complaiht in this acﬁon, having read and understood the terms of the
annexed Final Coﬁsent Judgment Of Permanent Inj.unctionv:. And Other Reiigf As To
Défendant Philip Herman (“Final Judgment”), appears and édmits the jurisdiétion of this
., Court over him and over the _v_s'ubj ect matter of this action, waives fhc éntry of ﬁndmgs Qf fact and
.. cgnclus’i_éns of law pursuant to Rule 52 of th¢ Federal Rules of Ciyil Procedure and, without .
admifting or denying the allegations contained in the Compiaint of Plainﬁff Securities and
Exchange Commissioﬁ ("Conunission"), except as to jurisdiction, which are admitted, hereby
co;isents to the entry, without ﬁmhér notice, of the Final Judgment in the _forni anhexed hereto
- and inco.rporated’by reference herein. |

2. Herman ac@owledges that the civil penalfy paid pursuant to the F.inal‘ Judgment
may be distributed pursuant to the F air Fund provisions of Séoti_on 308(a) of the Sarbanes-Oxley
. Act 0of 2002. Regardless of whether any such F air Fund distribution is made, the civil penalty
| shall be treated as a penalty paid to the govérfnment for all purpos'es, including tax pﬁrposes. To
preserve the deterrent effect of the civil penalty; Herman agrees that he shall not, afier offset or B
" reduction in any Related Investor Action based on Herman’s payment of disgorgerﬂent in this |
action, further benefit by offset or reduction of any part of Herman’s payment of a civil penalty in
-this action (“Penalty Offset”). If the court in any Related Investor Ak:tior; grants such a Penalty

Offset, Herman agrees that he shall, within thirty (30) days after entry of a final order granting



the Penalty Offset, notify the Commission’s counsel in this action and pay the amount of the
Pgnalty Offéet to the Upited States Treﬁsury or to a Fair Fund, as the Commission directs. Sﬁch a
_ paymént shall not be deemed an additional civil penalty and shall not be de_enﬁed to change the
axhount of the civil penalty imposed in fhis action. For purposes of this paragraph, a “Related
Investor Aqtion” means a private damagés action brought a_gginst Herman by of on behalf of one
or more investors based on substantially tﬁe_same facis as alleged in the Complziint»in this action.

3. 'Hefrnaﬁ agr.ées ‘that he shall not seek or accept, direcﬂy or indirectly, .
. reimbursement dr in_démrﬁﬁcati'on from any source, inéluding but not limitéd toA payment made
pursuant to any insurance p;)licy; With regard to any _civil penalty amounts thaf Herman pays .
p:ursuant to the Final Judgment, regardless of whether,such pénalty amounts or any part thereof -
are addé’d toa diéhibution fund or otherwise used for the beneﬁf of investors. Herman further |
.agrees that he shall not claim, assert, or apply for a tak deduction or tax credit with régard to any.
federal, state, or local tax for any penalty amounts that Herman pays pursuant to the Final
Judgment, regardless of whether suéh penalty amounts or any part thereof gre-added toa
diéfributi_on fund or otherwise used for the .beneﬁt of inyest'ors. |

4. Herman égrees tﬁat this Consent of Defendant P‘hilip Herman (‘;'Consent?’)
shall be incorporated by reference in and made part of the annexed Final J udgment 'With t'h‘e.
same force and effect as if fully set forth therein. |

5. Herman waives the night, if any, to appeal from the Final Judgment.

6. ' Herman enters into this Consent voluntarily and represents that no threats, offers,

promises, or inducements of any kind have been made by the Commission or any member,



:ofﬁcer, employee, agent, or representati\}evbf the Cofnmissioh to induce Herman to enter into this
.Consent.
7. Consistent with 17 C.F.R. § 202.5(f), -this Consent resolves only the claims

asserted against Herman in this civil proceeding. Herman acknowledges that no p;oﬁlise or
' representation} has been made by the Commission or any member, officer, employee, agent, or
repreéentatiye of the Commission with regard to any criminal liability that 'méy have arisen or
' may arise from the facts underlying this action'or immuhity from any such crjminal‘liability.‘
Herman waives any claim of Double Jeopardy based upon the seftlement of this proceeding,
including fhe imp?_)sition of any remhedy or civil penalty herein. 'Hermah further acknowledges :
that the Court's entry of a permanent 111] unction méy have collateral coﬁsequences under federal

| orl'stéte"léw and the rules énd reg_ulatiéns -of 'self-regulatory organizations, l_icensing b.oa'rdé, and

. ofhe:r regulatory orgamZat{Ons. Such collateral consequences include, but are not limited to; a -

_é.tatutory disqualification with respect to. membership or participation in, or association with a

" member of, a self-regulatory organization. This statutory disqualification haé-cqns__eqﬁencés that
: aré separate f:om any sanction imposed ir_l'an administrative proceeding. In addition, m a.nyv
- disciplinary proCeedihg before the Commission based on thfa_entry'of the injunction in this action,
Herman understands that ﬁe shall not be permitted to confés; the factual ailegations Qf the
complaint in this action.

8. Herman understands and agrees to comply with the Commission’s pol_icy “not-to |

permit a defendant or respondent to consent to a judgment or order 'that impdsés a sanétibnwhjle

denying the allegations in the cotnplaint or order for proceedings.” 17 CFR. §202.5(e). In



compliance with this policy, Herman agrees: (i). not to take any éction or to make or permit to be

made any public étatement denying, direcﬂy or indirectly, any a—Hegation in the Complaint or

creating the impression that the Complaint is without facmal.baéis; gnd (ii) that upon the filing bf
this Consént, Herman hereby Withdraws any bapers filed in this action to the extent that they
deny any allegation in the Complaint. If Herman bfeaéhes this agreement, »th'e Cqurlissidn may
petiti'oﬁ the Court to vacate the Final Judgment and réstore_ this actioﬁ to its active docket.

' Nothing m this par-agraph.affecis Herman’s: @ testimonial obligatiéns; or (11) right to take legal
or.factual positions in litigation or other legal .procéed-ings in which thé Commission is not a
party.

9. Herman&vaives any rights under the Equal Access to Justice Act; the Small
Business Regulatory Ex;forcément F airness.Act of 1996, or any other provision of 1;@ to pursue

| reimbursemeﬁt of attomey?é fees or_othér fees, expenses, or costs expended by Herman to defend
against this action. For tHese purposes, Hermén agrees that he is not the prevailing party in this
.éétioﬁ since the parties ﬁave reached a good faith gettle_ment. |

- 10. Her;nan will not oppose the enforceﬁent of the _Final Judgment on the'gfound, if
| any exists, thaf ‘it fails to comply with Rule 65(d) of the Federal Rules -ofn Civil Procedure, and
here_by Waives any objection baéed the_r_eon.
11.  Herman waivés service of the Final J udgment and agrees that entry-of the Final
Judgment by the Court and filing with the Clerk of the Court will constitute notice to Herman of

its terms and conditions. Herman further agrees to provide counsel for the Commission, within



thirty days afier the Fin'al Judgment is filed with the Clerk of thé-Co'un, with an affidavit or
“declaration stati_ng that Herman has received ai;d read a copy of the Final J u'.dginent.
12.  Herman agrees that this Court shall retain jurisdiction over this mattér for the
purpose of enforcing the teﬁns of thevFinalA J u'dgﬁent: |
13. Herman agrees that the C;)m;nission may present the annexed Final J udgment to

the Court for signature and entry without further notice.

Philip Herman

STATE OF NEW JERSEY
) ss.:

COUNTY OF/ét/.é'/t s 17U

On this OQY R[7#day of MI??CC” 2005, before me personally éppeared Philip Herman,
to me known to be the person who executed the foregomg Consent of Defendant Philip

- _‘Herm‘m .
g thary,Pv&bli? ' '

- COLLEERP PULECK
 KOUARY PUBLC OF NEW JERSEY

80

/df(nTED TATES,DISTRICT COURT JUDGE

/7, 9606 7

S s V~;-na4i \. 7//7/é





