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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

SECURITIES AND EXCHANGE COMMISSION,
Plaintiff,
00 Civ. 00978 S.D.N.Y. (BSJ)

KEARENY, ET AL.
Defendants.

FINAL JUDGMENT AS TO DEFENDANT BRIAN KEARNEY
The Securities and Exchange Commission.having filed a Complaint and Defendant Brian
Kearney having entered a general appearance; consented to the Court’s jurisdiction over
Defendant and the subj éct matter of this action; consented to entry of this Final Judgment
without admitting or denying the allegations of the Complaint (éxcept as to jurisdiction);
waived findings of fact and conclusions of law; and waived any right to appeal from this
Final J ﬁdgmept: |
I

IT IS HEREBY ORDERED, ADJUDGED, AND DECREED that Defendant and
Defendant's agents, servants, employees, attorﬁeys, and all persons in active conc.ert or
participation with them who receive actuql notice of this Final Judgment by personal
service or otherwise are permanently restrained and enjoined from violating, directly or
indirectly, Section 10(b) of the Securities Exchange Act of 1934 (the "Exchange Act")

[15 U.S.C. § 78j(b)] and Rule 10b-5 prorﬁulgated thereunder [17 C.F.R. § 240.10b-5], by



using any means or instfurnentality-of interstate commerce, or of the mails, or of any

 facility of any national sécurities exchange, in connection with the pﬁrc_hase or sale of

any security: )

(a) to employ any device, scheme, or al_’ciﬁce to defraud;

(b) to maké any untrue statement of a material fact or to omit to state a material fact
necessai:y in order to make the statements made; in the lighf of the circumstances
under which théy were‘made; not misleading; or |

(c) to engage in any act, practiée,‘ or course of business which épérates or would
operate as a frau(i or deceit upon any person.

II. .

IT IS HEREBY FURTHER ORDERED., ADJUDGED, AND DECREED that
Defendant and Defendant'é agents, servants, employees, attorneys, and all persons in
abtive concert or participation with them who receive actualﬁotice of this Final Judgment
by personal service or otherwise are permanently restrained and enjoined from violating
Section 17(a) of the Securities Act [15 U.S.C. § 77q(a)] in the offer or sale of any
security by the use of any means or instruments (_)f transportation or communication in
interstate corr;merce or by use of the mails, directlyvor indirectly: |
(a) to employ any device, scheme, or artiﬁce to defraud;

(b) to obtain money or prpperty by means of any untrue statement of a material fact |
or any omission of a material fact necessary in order to make the statements
made, 'in. light of the circumstancés under which they were inade, not misleading;

or



(c) to engage in any transaction, practice, or course of business which operates or

would operate as a fraud or deceit upon the purchaser.

m.

ITIS HEREBY FURTHER ORDERED, ADJUDGED, AND DECREED that
Defendant and Defepdant’s agents, Servants, employees, a&omeys, and all persons in
active concert or participation with them Who receive actual notice of this Final Judgment
by personal service or otherwise are permanently restrained and enjc%ined from violating
Section 10(b) of the Exéhange Act[15 U.S.C.. §78j(b)], and Rulesr 101 and .1 02 of
Regulation M [17 C.F.R. § 242.101], by, in connection with a distribution of securities,
directly or indirectly, bidding for, purchasing, or attempting to induce any person to bid
for or purchase, the security that is the subject of the distribution, or any refefence
security, during the applicable restricted period, which is defined as:

(1) | For any security with an average daily trading volume value of $_IO0,000
or more of an issuer whose common equity securities have a public float
value of $25 million or more, the period beginning on the later of one

i business day prior to the detérmination of the offering priée or such time
that a person bec;o_rnes a distribution participant, and ending upon such
| person's completion of participation in the distribution;

2) For all other se(;uﬁties, the period beginning on the later of five business
days prior to the determination of the offering price or such time that a
person becomes a distribution participant, and ending upon such person's

completion of participation in the distribution; and



exemption under Sections: 101(b) or: 101(c) of Regulatlon M..[ C.F R. § 242 lOl(b) or
101(c)].

ITIS FURTHER ORDERED ADJUDGED AND DECREED that the Consent is
incorporated herein w1th the same force and effect as if fully set forth herein, and that |
Defendant shall comply with all of the undertakings and agreements set forth therein.

| A |

IT IS FURTHER_ ORDERED, ADJUDGED, AND DECREED that this Court
shall retain jurisdiction of this matter for the purposes of enforcing the terms of this Final
Judgment. |

| VL
There being no just reason for delay, pursuant to Rule 54(b) of the F ederal'Rules of Civil

Procedure, the Clerk is ordered to enter this Final J udgment forthwith and without further

notice.

Dated: M 99 J%é




CONSENT OF DEFENDANT BRIAN KEARNEY

Defendant Brian Kearney ("Defendant™) acknowledges having been
served with the complaint in this action, enters é general appearance, and admits the
Court’s juﬁsdiction over Defendant and over the subject matter of this action.

Without admiitting of dénying the allegations of the complaiﬂt (except as
to personal and subject matter jurisdictidh, which Defendant admits), Defendant hereby
consents to the entry of the final Judgment in the form attached heyeto (the "Final
Judgment") and incorporated by reference herein, which, among 6ther things,
permanently restrains and enjoins Defendant from violation of Section 17(a) of the
Securities Act of 1933, 15 U.S.C. § 77q(a), Section 10(b) of the Securities Exchange Act
of 1934 (“Exchange Act”), 15 U.S.C. § 78j(b), and Rule 10b-5 promulgated thereunder,
17CFR. § 240.10b-5 and Regulation M under Section 10(b) of the. Exchange Act, 17
C.F.R. § 242, and Rules 101 and 102 promulgated thereunder, §§ 242.101 and .102.

Defendant waives the entry of findings of fact and conclusions of law
pursuant to Rule 52 of the Federal Rules of Civil Procedure.

_Defendant waives the right, if aﬁy, to a jury trial and to appeal from the
entry of the Final Judgment.
~ Defendant enters into this Consent voluntarily and répresents that no
threats, offers, promises, or inducements of any kind have been made by the Commission
or any member, officer, employee, agent, or representative of the Commission to induce -
Defendant to enter into this Consent.
- Defendant agrees that this Consent shall be incorporated into the Final

Judgment with the same force and effect as if fully set forth therein.



Defendant will not oppose the enforcement of the Final Judgment on the
ground, if any exists, that it fails to comply with Rule 65(d)‘ of the Federal Ruies of Civil
Procedure, and hereby waives any objection based thereon.

Defendant waives service of the Final Judgment and agrees that entry of
the Final J udgmeht by the Court and filing with the Clerk of the Court will constitute
notice to Defendant of its terms and conditions. Defendant further agrees to prof/ide
counsel for the Commission, within thirty days after the Final Judgment is filed with the
Clerk of the Court, with an affidavit or declaration stating tilat Defendant has received
“and read a copy of the Final Judgment.

Consistent with 17 C.F.R. 202.5(f), this Consent resolves only the claims
asserted against Defendant in this civil procééding. Defendant acknowle(iges that no
promise or representation has been made by the Commission or any member, officer,
employee, agent, or representative of the Commission with regard to any criminal
liability that may have arisen or may arise from the facts underlying this action or
immunity from any such criminal liability. Defendant waives any claim of Double
Jeopardy based upon the settlement of this proceeding, including the imposition of any
reinedy or civil penélty herein. Defendant further acknowledges that the Court's entry of
a permanent injunction may have collateral consequences under federal or state law and
the rules and regulations of self-regulatory organizations, licensing boards, and other
regulatory organizations. Such collateral consequences include, but are not limited to, a
statutory disqualification with respect to membership or participation in, of association
with a member of, a self—regulatbry organization. This statutory disqualification has

consequences that are separate from any sanction imposed in an administrative



proceeding. In addition, in any disciplinary proceeding before the Commission based on
the entry of the injunction in this action, Defendant understands that he shall not be
permitted to contest the factual allegations of the complaint iﬁ this action.
Defendant understands and agrees to comply with the Commission's policy "not
to permit a defendant or respondent to consent to a judgment or order that imposes a
sanction while denying the allegation in the complaint or order for proceedings." 17
CFR.§ 202.5.' In compliance with this policy, Defendant agrees: (i) not to take any
action or to make or permit to be made any public _statement denying, directly or
indirectly, any allegation in the complaint or creating the impression that the complaint is
without factual basis; and (i1) that upon the filing of this Consent, Defendant hereby
withdraws any papers filed in this action to the extent that they deny any allegation in the
| complaint. If Defendant breaches this agreement, the Commissibn may petition the Court
té vacate the Final Judgment and restore this action to its active docket. Nothing in this
paragraph affects Defendant’s: (1) testimonial obligations; or (ii) right to take legal or
factual positions in litigation or other legal proceedings in which the Commission is not a
party. |
Defendant hereby waives any rights under the Equal Access to Justice Act, the

Small Bu‘siness Regulatory Enforcement Fairness Act of 1996, or any other provision of
law to pursue reimbursement of attorney’s fees or other fees, expenses, or costs expended
by Defendant to défend against this action. For these purposes, Defendant agrees that
Defendant is not the prevailing party in this action since the parties have reached a good

faith settlement.



In connection with this action and any related judicial or administrative
proceeding or investigation commenced by the Cqmnﬁésion or to which -the Commission
is a party, Defeﬁdant (i) agrees to appear and be interviewed by Cdrrmiis_sidn staff at s,ﬁ'ch
times and placesl as the staff re’quesis upon reasonable notice; (ii) willn accept service By -
mail or facsimile transmission of notices or subpdenas issﬁed by the Comniissioh for
documents or testimony at dcpositions,‘hearings, or trials, of in coﬁnection with an)}
related investigation by Comnﬁssion staff; (iii) éppoihts D_éfendant's undersigned
attorney as agent to receive service of such noticés and subpoenas; (iv) with respect to
such notices and subpoenas, waives the territorial limits on service contained in Rule 45
of the Federal Rules of Civil Procedure and any applicaﬁle, lbcal rules, provided that the
party requesting the testimony feimburses Defendant's travel, lodging, and subsistence
expenses at the then-prevailing U.S. Government per diem rates; and (v) consents to
p'ersonal jurisdiction over Defendant in any United States District Court for purposes of
enforcing any such subpoena.

Defendant agrees that the Commissidn may present the Final Judgment to

the Court for signature and entry without fmthér notice.



Defendant agrees that this Court shall retain jurisdiction over this matter for the purpose

of enforcing the terms of the Final Judgment. .
STATE OF NEW YORK:
Dated: 3l|0 0% COUNTY OF NEW YYORK: SS:

Bfian Keamey /

2005, B . PK | .
OnAUGUST 10, 97005, Dr\an . Nearney , aperson known to me,

personally appeared before me and acknowledged exealting the foregoing Consent.

Notafy Public | JOGEPHINE KLEWMAR
Commission expires: ON NOVEMBER 30, 2005 mm&mdhm

. umegn in ?»ewres York WDDS‘ »
Approved as to form: | muzzl/éﬁ 30} }005_
None,

Defense attorney's name, address, and telephone number:

Attomney for Defendant





