-
o

SECURITIES AND EXCHANGE COMMISSION

This file is maintained pursuant to the Freedom of Information Act (5U.S.C.
552). It contains a copy of each decision, order, rule or similar action of the
Commission, for December 2011, with respect to which the final votes of
individual Members of the Commission are required to be made available
for public inspection pursuant to the provisions of that Act.

Daniel M. Gallagher was sworn in as SEC Commissioner on
November 7, 2011

Unless otherwise noted, each of the following individual Members of the
Commission voted affirmatively upon each action of the Commission shown

. in the file:

MARY L. SCHAPIRO, CHAIRMAN
ELISSE B. WALTER, COMMISSIONER
LUIS A. AGUILAR, COMMISSIONER

| TROY A. PAREDES, COMMISSIONER

DANIEL L. GALLAGHER, COMMISSIONER

(38 Documents)




s 6700

/MM?M/M/ 4%“

LT S

" UNITED STATES OF AMERICA
before the
SECURITIES AND EXCHANGE COMMISSION
Washington, D.C.

SECURITIES EXCHANGE ACT OF 1934
Rel. No. 65863 / December 1, 2011

Admin Proc. File No. 3-14252

In the Matter of the Application of

RICHARD A. NEATON i
3071 Rivershore Lane - 1 ORDER DENYING

Port Charlotte, FL. 33953 MOTION FOR

_ RECONSIDERATION

For Review of Disciplinary Action Taken by

FINRA

I

On October 20, 2011, we issued an opinion (the "Opinion") sustaining the findings of
violations and sanction imposed by the Financial Industry Regulatory Authority, Inc. ("FINRA“)
on Richard A. Neaton, formerly a registered representative of various member firms.! We found
that Neaton violated NASD Conduct Rule 2110 and Membership Rule IM-1000-1 by willfully
submitting Uniform Applications for Securities Industry Registration or Transfer ("Forms U4")
that did not disclose, and willfully failing to update Forms U4 to disclose, disciplinary actions
and sanctions imposed on him by a state bar disciplinary board.? We sustained FINRA's sanction
determination and costs imposed. We also found that Neaton is subject to a statutory
disqualification because his failures to disclose were willful. 3 On October 31, 2011, Neaton filed
~ a Motion for Reconsideration of the Opinion (the "Motion").

! Richard A. Neaton, Securities Exchange Act Rel. No. 65598 (Oct. 20, 2011),
http://www.sec.gov/litigation/opinions/2011/34-65598.pdf.

2 NASD Conduct Rule 2110 requires members to observe "high standards of
commercial honor and just and equitable principles of trade." NASD Membership Rule IM-
1000-1 prohibits the filing, in connection with membership or registration as a registered
representative, of information so incomplete or inaccurate as to be misleading.

? Securities Exchange Act Section 3(a)(39), 15 U.S.C. § 78c(a)(39) (defining

"statutory disqualification™).
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We consider the Motion under Rule 470 of the Commission’s Rules of Practice.* The
"exceptional remedy” of a motion for reconsideration is designed to correct manifest errors of
law or fact, or to permit the presentation of newly discovered evidence.” Neaton may not use a
motion for reconsideration to reiterate arguments previously made or to cite authority previously
available,® nor may he advance arguments that he could have made previously but chose not to
make.” Absent extraordinary circumstances, a motion for reconsideration is not an appropriate
vehicle for the submission of new evidence,’ and we will not accept such additional evidence
unless "the movant could not have known about or adduced [the evidence] before entry of the
order subject to the motion for reconsideration.”® Neaton's Motion does not meet this rigorous
standard.

A.  In general, Neaton's Motion reiterates arguments he already made and we specifically
considered. For example, Neaton claims that the Commission erred in finding harm "because at
the February 2009 hearing, counsel for FINRA conceded the absence of harm in his closing
argument.” Neaton does not identify, and we do not see, where in the hearing transcript FINRA

4 17 CF.R. § 201.470. The Comment to Rule 470 states that "[a] motion for
reconsideration is intended to be an exceptional remedy.” Exchange Act Rel. No. 35833
(Jun. 23, 1995), 59 SEC Docket 1546, 1588. ‘

5 E.g., Manuel P. Asensio, Exchange Act Rel. No. 62645 (Aug. 4, 2010), 99 SEC
Docket 30990, 30991 (denying reconsideration); John Gardner Black, ITnvestment Advisers Act
Rel. No. 3040 (Fun. 18, 2010), 98 SEC Docket 29486, 29488 (same); Perpetual Sec., Inc.,
Exchange Act Rel. No. 56962 (Dec. 13, 2007), 92 SEC Docket 472, 473 (same).

6 E.g., Asensio, 99 SEC Docket at 30991; Black, 98 SEC Docket at 29488;
Perpetual, 92 SEC Docket at 473.

7 . See KPMG Peat Marwick LLP, 55 S.E.C. 1, 3n.7 (2001) (denying
reconsideration; noting that "settled principles of federal court practice establish that a party may
not seek rehearing of an appellate decision in order to advance an argument that it could have
made previously but elected” not to (citing cases) and holding that a party is foreclosed from
resurrecting, as part of a motion for reconsideration, an argument made and lost below and
abandoned on review).

3 John Montelbano, 56 S.E.C. 372, 378 (2003) (denying reconsideration).

? Perpetual, 92 SEC Docket at 473 n.4 (quoting Feeley & Willcox Asset Mgmt.
Corp., 56 S.E.C. 1264, 1269 n.18 (2003) (denying reconsideration)).
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made such a concession. Even if FINRA had conceded the absence of harm, we conducted a de
novo review. We concluded in the Opinion that

we disagree with Neaton's assertion that "no one was harmed by [his] failure to
amend [his] U4 in a timely manner.” Neaton deprived Securian, Mutual, FINRA,
and his customers of information on which to determine whether to hire him, and
if so, whether he required heightened supervision, whether to do business with
him, or whether to permit him to regster.

Neaton also claims that it was error for the Commission to find that he stipulated to the
Discipline Board's findings. The record contains three notices sent to Neaton from the Michigan
State Bar dated June 5, 1995, August 26, 1996, and February 2, 2001, respectively, that
summarize the misconduct that Neaton was found to have committed or to which he pleaded no
contest. FINRA used these notices as the basis for citing the Discipline Board's findings. Neaton
concedes that he stipulated that the Discipline Board issued the three notices. He argues,
however, that the notices "are not the opinion or the findings of the hearing panel or the
Discipline Board,” and that "[t]he best evidence of the Discipline Board's findings are the orders
and opinions in’each case,” including "the actual order” that reflected "a consent agreement and
no contest plea." Moreover, he argues that FINRA found, based on the findings in one of the
notices, that he submitted false affidavits to a court even though the Discipline Board made no
such finding.

Neaton urges us to reconsider remanding the proceeding so that FINRA can consider
evidence of what he claims are the actual findings of the Discipline Board. Neaton did not offer
below or on appeal the documents that he claims accurately set forth the Discipline Board's
findings or any further explanation as to why these documents should alter the conclusion that
Neaton violated NASD Conduct Rule 2110 and Membership Rule IM-1000-1." Remanding
under these circumstances would undermine both the fairness and the efficiency of these

proceedings and improperly circumvent the finality of our review of the disciplinary process."!

10 Reconsideration is properly denied when respondents cite arguments in a motion
for reconsideration that could have been, but were not, developed in the original appeal briefs.
See KPMG LLP v. SEC, 289 F.3d 109, 120 (D.C. Cir. 2002) (stating that "[a]n argument cannot
be merely intimated or hinted at to be raised; it must be '‘pressed’ to be preserved”).

I  See Feeley & Willcox Asset Mgmt. Corp., 56 S.E.C. at 1270 (declining
reconsideration to adduce or incorporate new evidence that was available before the
Commission's opinion issued, finding that "there are faimess as well as efficiency concerns that
would be implicated were we to accept the material at this point"), The Rockies Fund, Inc.,
Exchange Act Rel. No. 56344 (Aug. 31, 2007), 91 SEC Docket 1418, 1420 (finding that a
motion for reconsideration that was "based on a reworking of arguments and facts previously

(continued...)
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In his Motion; Neaton repeats other arguments that were rejected in the Opinion,
including that (1) his job performance should be considered in reviewing FINRA's sanctions; (2)

" FINRA improperly determined that Dennis Harrelson, a witness who testified about a

conversation he had with Neaton, was credible and that Neaton was not, and (3) the Hearing
Panel wrongly struck affirmative defenses alleging that FINRA staff prevented him from settling
this matter before the issuance of a complaint and failed to provide him notice that he was

* entitled to have counsel present at an on-the-record interview. We will not readdress those

matters here.

B. Neaton claims that the Commission improperly determined that he failed to demonstrate
that the violations would cease in the future. Neaton does not, however, point to any record
evidence demonstrating manifest error in the Commission’s conclusion. Neaton does not dispute
the Commission's finding that he continued to respond "no" to Question 14(D)(1)(a) (asking
whether he had been found to have made a false statement or omission or to have engaged in
dishonest, unfair or unethical conduct) in his amended Form U4 filed in 2007. Instead, Neaton
asserts that he committed a ministerial error, that he should not be held accountable for his
failure to recognize that he should have made the proper disclosure, and that his firm prepared
the document and directed him to sign. As the Opinion made clear, "securitics industry

: registrahts"must take responsibility for compliance and cannot be excused for lack of knowledge,

understanding or appreciation of these requirements." "

Neaton disputes the Commission's finding that he failed to disclose in his 2007 Form U4
the bases for the Discipline Board's several actions against him. He contends that "the
[Disclosure Reporting Page ("DRP")] does not ask for the bases” and that he provided the
following brief description of the allegations in Item 7 in the DRP: “Misrepresen‘tatidn,
Conversion, Misappropriation, and False Statement.” Form U4 Section 14 instructs a registrant
to "complete all details of all events or proceedings on [the] appropriate DRP(s)" if he or she
answers "yes" to certain questions about the existence of any regulatory actions, among other
actions or events. While we recognize that the amount of space provided in Item 7 in the DRP to
describe the allegations is limited, Neaton clearly did not address "all details of all events or
proceedings"” related to the violations he committed. Moreover, he had the option of
supplementing his answer in the space provided in Item 13 in the DRP, which permits a
registrant to "provide a brief summary of the circumstances leading to an action, as well as the
current status or disposition and/or findings.”

n (...continued)

considered and rejected by the Commission and the Court of Appeals" was "an inappropriate
attempt to avoid the finality of the Commission's administrative process.”).

12 Neaton, supra note 1, at 10-11 & n.19 (citing Guang Lu, Exchange Act Rel. No.
51047 (Jan. 14, 2005), 84 SEC Docket 2639, aff'd, 179 F. App’x 702 (D.C. Cir. 2006)).
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C.  The Opinion states that FINRA fined Neaton $5,000 and barred him.” Upon further _
review of the record, we conclude that while the Hearing Panel imposed a $5,000 fine on Neaton,
the National Adjudicatory Council ("NAC") did not.™* As we have held, it is "the decision of the
NAC, not the decision of the Hearing Panel, that is the final action of FINRA which is subject to
Commission Review." For the reasons stated in the Opinion, our finding that a bar is neither
excessive nor oppressive and will adequately serve the public interest and protect investors
remains unchanged in light of Neaton's violative conduct.'®

_ Therefore, IT IS ORDERED that Richard A. Neaton's October 31, 2011 Motion for
. Reconsideration be, and it hereby is, denied.

By the Commission.

Secretary

13 Id. at 17.

1 Dept. of Enforcement v. Richard A. Neaton, Complaint No. 2007009082902 (Jan.
7,2011), http://disciplinaryactions.ﬁnra.org/viewdocument.aspx?DoQNB=12076, at 15.

13 Harry Friedman, Exchange Act Rel. No. 64486 (May 13, 2011), -
http://www.sec.gov/litigation/opinions/201 1/34-64486.pdf, at 10 n.21 (citing Kevin M. Glodek,

. Exchange Act Rel. No. 60937 (Nov. 4, 2009), 97 SEC Docket 22027, 22035 n.16).

6 Neaton, supra note 1, at 17-20.
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SECURITIES EXCHANGE ACT OF 1934
‘Release No. 65882 / December 5, 2011

ACCOUNTING AND AUDITING ENFORCEMENT
Release No. 3339 / December 5, 2011

ADMINISTRATIVE PROCEEDING
File No. 3-14651

In the Matter of : ORDER INSTITUTING ADMINISTRATIVE
: .. 1 PROCEEDINGS PURSUANT TO RULE
MARK A. KONYNDYK, CPA, : 102(¢) OF THE COMMISSION’S RULES OF
: PRACTICE, MAKING FINDINGS, AND
Respondent. : IMPOSING REMEDIAL SANCTIONS

L

The Securities and Exchange Commission (“Commission”) deems it appropriate and in the
public interest that public administrative proceedings be, and hereby are, instituted against Mark A.
Konyndyk (“Respondent” or “Konyndyk™) pursuant to Rule 102(e)(3)(i) of the Commission’s
Rules of Practice.’ : . :

! Rule 102(e)(3)(i) provides, in relevant part, that:

The Commission, with due regard to the public interest and without preliminary hearing,
may, by order, . . . suspend from appearing or practicing before it any . . . accountant . .. who has .
‘been by name . . . permanently enjoined by any court of competent jurisdiction, by reason of his
or her misconduct in an action brought by the Commission, from violating or aiding and abetting
the violation of any provision of the Federal securities laws or of the rules and regulations

thereunder.
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In anticipation of the institution of these proceedings, Respondent has submitted an Offer
of Settlement (the “Offer”’) which the Commission has determined to accept. Solely for the
purpose of these proceedings and any other proceedings brought by or on behalf of the
Commission, or to which the Commission is a party, and without admitting or denying the findings
herein, except as to the Commission’s jurisdiction over him and the subject matter of these
proceedings, and the findings contained in Section 1.2 below, which are admitted, Respondent
consents to the entry of this Order Instituting Administrative Proceedings Pursuant to Rule 102(e)
of the Commission’s Rules of Practice, Making Findings, and Imposing Remedial Sanctions
(“Order™), as set forth below.

- ML
On the basis of this-Order and Respondent’s .Offer, the Commission finds that:

1. Konyndyk, age 33, was at all relevant times a certified public accountant.
Although his CPA licenses are now inactive, he was licensed to practice in the State of North
Carolina from February 21, 2005 untit his licensed lapsed on June 30, 2011. He also was licensed
in the State of Georgia from June 20, 2007 until December 31, 2009. He worked in the
Transactions Advisory Services group (last serving as a Manager) at Ermst & Young LLP (“E&Y”)
from 2003 until his resignation on November 2, 2007.

_ 2. On November 21, 2011, a final judgment was entered by consent against
Konyndyk, permanently enjoining him from future violations of Section 14(e) of the Exchange Act
and Rule 14e-3 thereunder, in the civil action entitled Securities and Exchange Commission v.
Mark A. Konyndyk, (“SEC v. Konyndyk”) (Civil Action Number 11-CV-02055-GK), in the
United States District Court for the District of Columbia. Konyndyk also was ordered to pay

$9,725.00 in disgorgement of ill-gotten gains from his sales of stock while participating in the

fraud, and $1,789.28 in prejudgment interest, and a $9,725.00 civil money penalty.

3. The Commission’s complaint in SEC v. Konyndyk alleged, among other
things, that Konyndyk traded in Activision Inc. call options during the last week before the public
announcement that Vivendi S.A. had agreed to acquire Activision by tender offer; and that he did
so despite having performed buy-side due-diligence work on the underlying acquisition talks for
E&Y’s client, Vivendi, while employed at E&Y. The complaint further alleged that Konyndyk
knew or had reason to know the information he possessed about the Activision acquisition talks
was material and nonpublic. The complaint also alleged that at the time of Konyndyk’s Activision -
options trading, substantial steps had been taken in furtherance of the tender offer.




Iv.

In view of the foregoing, the Commission deems it appropriate and in the public interest to
impose the sanction agreed to in Respondent Konyndyk’s Offer.

Accordingly, it is hereby ORDERED, effective immediately, that:

A Konyndyk is suspended from appearing or practicing before the Comimission as an |
accountant. '

B. After two years (or 24 months) from the date of this order, Respondent may
request that the Commission consider his reinstatement by submitting an application
(attention: Office of the Chief Accountant) to resume appearing or practicing before the
Commission as:

1. a preparer or reviewer, or a person responsible for the preparation or
review, of any public company’s financial statements that are filed with the Commission. Such
an application must satisfy the Commission that Respondent’s work in his practice before the
Commission will be reviewed either by the independent audit committee of the public company
for which he works or in some other acceptable manner, as long as he practices before the
Commission in this capacity; and/or '

2. an independent accountant. Such an application must satisfy the
Commission that: :

(a) Respondent, or the public accounting firm with which he is
associated, is registered with the Public Company Accounting Oversight Board (“Board”) in

‘accordance with the Sarbanes-Oxley Act of 2002, and such registration continues to be effective;

(b) Respondent, or the registered public accounting firm with which he
is associated, has been inspected by the Board and that inspection did not identify any criticisms
of or potential defects in the respondent’s or the firm’s quality control system that would indicate
that the respondent will not receive appropriate supervision,;

- (©  Respondent has resolved all disciplinary issues with the Board, and
has complied with all terms and conditions of any sanctions imposed by the Board (other than
reinstatement by the Commission); and

- (d) Respondent acknowledges his responsibility, as long as
Respondent appears or practices before the Commission as an independent accountant, to
comply with all requirements of the Commission and the Board, including, but not limited to, all
requirements relating to registration, inspections, concurring partner reviews and quality control
standards. o

C. The Commission will consider an application by Respondent to resume

appearing or practicing before the Commission provided that his state CPA license is
3




current and he has resolved all other disciplinary issues with the applicable state boards of
accountancy. However, if state licensure is dependent on reinstatement by the
Commission, the Commission will consider an apphcatlon on its other merits. The
Commission’s review may include consideration of, in addition to the matters referenced
above, any other matters relating to Respondent’s.character, integrity, professional conduct,
or qualifications to appear or practice before the Commission.

By the Commission.

Elizabeth M. Murphy
Secretary
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Before the
SECURITIES AND EXCHANGE COMMISSION

SECURITIES EXCHANGE ACT OF 1934
Release No. 65909 / December 8§, 2011

INVESTMENT ADVISERS ACT OF 1940
Release No. 3331 / December 8, 2011

ADMINISTRATIVE PROCEEDING
File No. 3-14655

ORDER INSTITUTING ADMINISTRATIVE

In the Matter of AND CEASE-AND-DESIST PROCEEDINGS
: ‘ PURSUANT TO SECTIONS 15(b) AND 21C
DEAN ZENON PINARD : OF THE SECURITIES EXCHANGE ACT OF
: 1934, AND SECTION 203(f) OF THE
Respondent. - INVESTMENT ADVISERS ACT OF 1940,

MAKING FINDINGS, AND IMPOSING
REMEDIAL SANCTIONS AND A CEASE—
AND DESIST ORDER

L

The Securities and Exchange Commission (“Commission”) deems it appropriate and in the
public interest that public administrative and cease-and-desist proceedings be, and hereby are,
instituted pursuant to Sections 15(b} and 21C of the Securities Exchange Act of 1934 (“Exchange
Act”) and Section 203(f) of the Investment Advisers Act of 1940 (“Advisers Act”) against Dean
Zenon Pinard (“Respondent™).

IL

In anticipation of the institution of these proceedings, Respondent has submitted an Offer
of Settlement (the “Offer””) which the Commission has determined to accept. Solely for the
purpose of these proceedings and any other proceedings brought by or on behalf of the
Commission, or to which the Commission is a party, and without admitting or denying the findings
herein, except as to the Commission’s jurisdiction over him and the subject matter of these
proceedings, which are admitted, Respondent consents to the entry of this Order Instituting
Administrative and Cease-and-Desist Proceedings Pursuant to Sections 15(b) and 21C of the
Securities Exchange Act of 1934 and Section 203(f) of the Investment Advisers Act of 1940,
Making Findings, and Imposing Remedial Sanctions-and a Cease-and-Desist Order (“Order”), as
set forth below.
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On the basis of this Order and Respondent’s Offer, the Commission finds that:

Summary

1. This matter involves Respondent’s role, beginning in 1999, in certain
improper bidding practices that occurred at Banc of America Securities LLC, now known as Merrill
Lynch, Pierce, Fenner & Smith Incorporated, successor by merger (“BAS”Y, from at least 1998
through 2002 (the “relevant time period”), involving the temporary investment of proceeds of tax-
exempt municipal securities in reinvestment products, such as guaranteed investment contracts
(“GICs™), repurchase agreements (“Repos”™), and forward purchase agreements (“FPAs”). As
described below, these practices affected the prices of the reinvestment products and jeopardized
the tax-exempt status of the underlying municipal securities.

Respondent

2. Pinard, age 42, is a resident of Charlotte, North Carolina. From April 1999

“through December 2003, Pinard served as a dual officer of BAS and Bank of America, N.A.

(“BANA”), a federally-chartered bank and a provider of municipal reinvestment instruments. He
remained an officer of BANA through April 2007. During the relevant time period, Pinard worked
in BAS’s and BANA’s Municipal Reinvestment and Risk Management Group (the “Desk™) --
initially as a marketer of investment agreements and other municipal finance contracts and,
beginning in January 2003, as the head of the Desk. In those roles, Pinard focused on selling
derivative products associated with the issuance of municipal debt. In January 2007, the Antitrust

Division of the Department of Justice (“DOJ”) conditionally granted Bank of America Corporation

(“BAC™), a public company that serves as the ultimate parent corporation of both BAS and BANA,
amnesty from criminal prosecution because, among other things, it voluntarily self-reported
possible anticompetitive bidding practices involving municipal reinvestment products to DOJ
before DOT had begun an investigation into the matter and because of its continuing cooperation.
Pinard is also a beneficiary of that grant of amnesty.

Other Relevant Entity

3. BAS was a Delaware limited liability corporation with its principal place of
business in New York, New York. Duririg the relevant time period, BAS was the investment
banking subsidiary of BAC, a financial holding company organized and existing under the laws of
the State of Delaware with its principal place of business in Charlotte, North Carolina. BAS was

- registered with the Commission as a broker-dealer pursuant to Section 15(b) of the Exchange Act

and as an investment adviser pursuant to Section 203(c) of the Advisers Act. On December 7, 2010,
the Commission issued an Order Instituting Administrative and Cease-and-Desist Proceedings,
Pursuant to Sections 15(b) and 21C of the Securities Exchange Act of 1934, Making Findings and

! On November 1, 2010, BAS wﬁs merged into Merrill Lynch, Pierce, Fenner & Smith

Incorporated, an indirect wholly-owned subsidiary of Bank of America Corporation, which is registeréd
with the Commission as a broker-dealer. :

2




Imposing Remedial Sanctions and a Cease-and-Desist Order against BAS for its role in certain
improper bidding practices. Without admitting or denying the Commission’s findings, BAS
consented to the entry of an order censuring it, requiring it to cease-and-desist from committing or
causing any violations and any future violations of Section 15(c)(1)(A) of the Exchange Act, and
requiring it to pay disgorgement plus prejudgment interest totaling $36,096,442 to 88 specific
payees.

Background

4, State and local governmental entities in the United States from time to time
- issue tax-exempt bonds and notes, the proceeds of which are temporarily invested pending their
use for the original purpose of the offering. A significant portion (over $100 billion a year) of such
proceeds is invested in financial instruments tailored to meet specific collateral and spend-down
needs. Under the relevant IRS regulations, proceeds of tax-exempt municipal securities must
generally be invested at fair market value. The most common way of establishing fair market
value is through a competitive bidding process, which generally occurs contemporaneously with
the offer and sale of the municipal securities. Moreover, compliance with the IRS’s detailed
regulations concerning the competitive bidding process for certain types of investments of bond
proceeds creates a conclusive safe harbor for establishing the fair market value of the reinvestment
instruments. These detailed regulations require the issuer to make a bona fide solicitation for the
purchase of the reinvestment instruments. A bona fide solicitation requires, among other things,
that the issuer: :

a. Forward in a timely manner written bid specifications containing all
material terms of the bid to potential providers; '

b. Include in the bid specifications a statement notifying potential providers
that the submission of a bid is a representation that:

1. the potential provider did not consult with any other potential
provider about its bid;

ii. the bid was determined without regard to any other formal or
informal agreement that the potential provider has with the issuer or any other person (whether or
not in connection with the bond issue); and

_ iii. the bid was not being submitted solely as a courtesy to the issuer or
any other person for purposes of satisfying the requirements of the receipt of three bids from
disinterested providers or the receipt of at least onc bid from a reasonably competitive provider;’

2 More specifically, IRS regulations require the issuer to receive bids from at least three potential
providers that do not have a material financial interest in the issue: A lead underwriter in a negotiated
underwriting transaction (or a provider related to the lead underwriter) is deemed to have a material
financial interest in the issue until 15 days after the issue date for the underlying security. Furthermore,
one of the three disinterested bids received must be from a reasonably competitive provider.

3




c. Solicit bids from at least three reasonably competitive providers; and

d. Afford all potential providers an equal opportunity to bid; for example, no
potential provider is to be given the opportunity to review other bids (i.e., a last look) before
providing a bid.

5. To obtain the benefit of the safe harbor provisions, the issuer must also
select the highest yielding bona fide bid or the lowest cost bona fide bid, whichever is appropriate
under the circumstances.

6. The IRS regulations also contemplate that an issuer may use an agent to
conduct the bidding process as long as the agent does not bid to provide the reinvestment product.

7. In this matter, bidding agents at times steered business to favored providers
through a variety of mechanisms, including giving them information on competing bids (“last
looks”) and deliberately obtaining off-market courtesy bids or purposefully non-winning bids so
that the favored providers could win the transaction (“set-ups™). In return, the bidding agents
were at times rewarded with, among other things, undisclosed, gratuitous payments and
kickbacks. This misconduct primarily affected the bond issuers and purchasers, which relied on
inaccurate certifications executed by the providers (and on most occasions also the bidding
agents) to the effect that the bids were competitive, i.e., not tainted by undisclosed consultations,
agrecments, or payments and reflected fair market value for the purchase of the reinvestment
instrument.

Improper Bidding Practices

8. From the inception of the Desk in 1998 through at Jeast 2002, Respondent,
beginning in April 1999, as well as many other members of the Desk, participated in and
condoned improper practices in connection with the bidding of reinvestment instruments. During
the relevant time period, the Desk was a marketing group comprised of 4 to 9 members that
focused on selling derivative products associated with the issuance of municipal debt. The Desk
generated business through, among other things, client relationships in commercial lending and
securities underwriting performed by BAS. The Desk also generated business through
independent advisors, bidding agents, and brokers. During the relevant time period, Respondent
and the Desk were based in Charlotte, North Carolina, with one Desk member in New York, New
York for a portion of that time. During the relevant time period, Respondent was a dual officer of
‘both BAS and BANA. :

: 9. As part of the conduct described herein, bidding agents at times steered
business to the Respondent and other Desk members, through last looks and set-ups. As a result,
the Desk won the bids for 88 affected reinvestment instruments.

10. In return, Respondent and other Desk members, among other things, at
times steered business to bidding agents and submitted courtesy and purposefully non-winning
bids upon request. '




. 11.  Onoccasion, Respondent and other Desk members also paid bidding agents
that favored the Desk monies in addition to the fees disclosed as brokerage fees. These additional
monies were sometimes mischaracterized as payments for services rendered in connection with

swaps and marketing pricing letters.

12.  In certain transactions, Respondent and other Desk members misstated in -
BAS’s bid submissions and/or provider’s certificates that, among other things: its bids were arms-
length bids; the Desk did not consult with any other potential provider about its bids; its bids were
determined without regard to any other formal or informal agreement that the Desk had with the
issuer or any other person (whether or not in connection with the bond issue); and that its bids were -
not submitted solely as a courtesy to the issuer or any other person for purposes of satisfying the
requirements that (a) the issuer receive at least three bids from providers that the issuer solicited -
under a bona fide solicitation and (b) at least one of the three bids received was from a reasonably
competitive provider.

Representative Transaction

13. BAS underwrote a $65,225,000 offering of special assessment bonds and, in

March and April of 2002, the Respondent, along with the then head of the Desk, helped the Desk
win the bids for two distinct instruments in which the offering proceeds would be invested. The
head of the Desk, Respondent’s supervisor, recommended the hiring of a certain bidding agent to
bid the reinvestment instruments for this deal. During the relevant time period, certain bidding

. agents would favor the firm that had both underwritten the bonds and arranged for the bidding
agent’s hiring. Such favoritism generally took the form of either a last look or a set-up. Here, the
two bids associated with this transaction — with the help of Respondent and the head of the Desk —
vvere set-up for the Desk to win. This transaction included a refunding escrow that was bid in
March 2002 and a debt service reserve fund that was bid in April 2002. Respondent provided the
bidding agent with the Desk’s pricing indications for the instruments that were the subject of the
bids, which allowed the bidding agent to advise other prospective bidders where they should not
bid. In addition to the brokerage fees that were paid to the bidding agent, the Desk, at the direction
of the head of the Desk, paid the bidding agent an additional $50,000 as purported fees for a
market pricing letter in another transaction. In reality, the additional $50,000 was payment for the
favored treatment that the bidding agent showed the Desk in steering these bids in favor of the
Desk. The Desk misstated collectively in bid submissions and provider’s certificates for these
instruments that, among other things, its bids were arms-length bids; based on market prices;
and/or were determined without regard to any other formal or informal agreement that the potential
provider had with the issuer or any other person.




Legal Discussion

14, Section 15(c)(1)(A) of the Exchange Act prohibits any broker or dealer
from using the mails or other means of interstate commerce “to effect any transaction in, or to
induce or attempt to induce the purchase or sale of, any security . . . by means of any manipulative,
deceptive, or other fraudulent device or contrivance.” Exchange Act Rule 15¢1-2 defines such
means to include “any act, practice, or course of business which operates or would operate as a
fraud or deceit upon any person,” and “any untrue statement of a material fact and any omission to
state a material fact necessary in order to make the statements made, in the light of the
circumstances under which they are made, not misleading, which statement or omission is made
with knowledge or reasonable grounds to believe that it is untrue or misleading.”

15.  As described above, BAS, using the mails or any means or instrumentality
of interstate commerce, engaged in improper bidding practices such as set-ups, last looks, the
submission of courtesy and purposefully non-winning bids, and other conduct that it knew or had
reasonable grounds to believe was misleading. As a result of such conduct, BAS willfully
violated Exchange Act Section 15(c)(1)(A).

16.  As a result of the conduct described above, Pinard willfully aided and
abetted and caused BAS’s violation of Exchange Act Section 15(c)(1)(A).

Cooperation

17.  In determining to accept Respondent’s Offer, the Commission considered
the cooperation of Respondent in connection with the Commission’s investigation and
investigations conducted by other law enforcement agencies, including DOJ.

IV.

In view of the foregoing, the Commission deems it appropriate and in the public interest to
impose the sanctions agreed to in Respondent Pinard’s Offer.

Accordingly, pursuant to Sections 15(b) and 21C of the Exchange Act and Section 203(f)
of the Advisers Act, it is hereby ORDERED that: ,

A. Respondent Pinard cease and desist from committing or causing any violations and
any future violations of Section 15(c)(1)(A) of the Exchange Act.

B. Respondent Pinard be, and hereby is barred from association with any broker,
dealer, investment adviser, municipal securities dealer, or municipal advisor. '

C. Any reapplication for association by the Respondent will be subject to the
applicable laws and regulations governing the reentry process, and reentry may be conditioned
upon a number of factors, including, but not limited to, the satisfaction of any or all of the
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following: (a) any disgorgement ordered against the Respondent, whether or not the Commission
has fully or partially waived payment of such disgorgement; (b) any arbitration award related to the
conduct that served as the basis for the Commission order; (c) any self-regulatory organization
arbitration award to a customer, whether or not related to the conduct that served as the basis for
the Commission order; and (d) any restitution order by a self-regulatory organization, whether or
not related to the conduct that served as the basis for the Commission order.

D. Respondent shall, within 30 days of the entry of this Order, pay disgorgement of
$32,489 and prejudgment interest of $9,294 to the United States Treasury. If timely payment is not
made, additional interest shall accrue pursuant to SEC Rule of Practice 600. Payment shall be: (A)
made by wire transfer, United States postal money order, certified check, bank cashier's check or
bank money order; (B) made payable to the Securities and Exchange Commission; (C) hand-
delivered or mailed to the Securities and Exchange Commission, Office of Financial
Management, 100 F St., NE, Stop 6042, Washington, DC 20549; and (D) submitted under cover
letter that identifies Dean Zenon Pinard as a Respondent in these proceedings, the file number of
these proceedings, a copy of which cover letter and money order or check shall be sent to Elaine C.
Greenberg, Chief, Municipal Securities and Public Pensions Unit and Associate Regional Director,
Securities and Exchange Commission, Philadelphia Regional Office, 701 Market Street, Suite
2000, Philadelphia, PA 19106. :

By the Commission.

'Elizabeth M. Murphy '
Secretary - ‘
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. | . UNITED STATES OF AMERICA
. Before the
SECURITIES AND EXCHANGE COMMISSION

INVESTMENT ADVISERS ACT OF 1940
Release No. 3332 / December 9, 2011

ADMINISTRATIVE PROCEEDING
File No. 3-14657

ORDER INSTITUTING
ADMINISTRATIVE PROCEEDINGS
PURSUANT TO SECTION 203(f) OF THE

In the Matter of ' INVESTMENT ADVISERS ACT OF 1940,
: MAKING FINDINGS, AND IMPOSING
KEVIN KRAMER, ' ' ‘ REMEDIAL SANCTIONS
Respondent. | |

. ' L

The Securities and Exchange Commission (“Commission”) deems it appropriate and in the
public interest that public administrative proceedings be, and hereby are, instituted pursuant to
Section 203(f) of the Investment Advisers Act of 1940 (“Advisers Act”) against Kevin Kramer
(“Kramer” or “Respondent”™). '

1L

In anticipation of the institution of these proceedings, Respondent has submitted an Offer
of Settlement (the “Offer”) which the Commission has determined to accept. Solely for the
purpose of these proceedings and any other proceedings brought by or on behalf of the
Commission, or to which the Commission is a party, and without admitting or denying the findings
herein, except as to the Commission’s jurisdiction over him and the subject matter of these
proceedings, and the findings contained in Section II1.2 below, which are admitted, Respondent
consents to the entry of this Order Instituting Administrative Proceedings Pursuant to Section
203(f) of the Investment Advisers Act of 1940, Making Findings; and Imposing Remedial
Sanctions (“Order™), as set forth below. '
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II1.

On the basis of this Order and Respondent’s Offer, the Commission finds that:

1. Kramer was the President and Chief Operating Officer of West End
Financial Advisors (“West End”) from at least 2006 through June 2009. West End is a New York-
based, unregistered hedge fund adviser to a collection of hedge funds (the “West End funds”). West
End is affiliated with Sentinel Investment Management Corporation (“Sentinel”), which has been
registered with the Commission since 1986. Kramer, 60 years old, is a resident of Wilmington,
Delaware. Sentinel has been registered as an investment adviser with the Commission since 1986.

2. On November 22, 2011, a final judgment was entered by consent against
Kramer, permanently enjoining him from future violations of Section 10(b) of the Securities
. Exchange Act of 1934 and Rule 10b-5 thereunder, Section 17(a) of the Securities Act of 1933, and
Sections 206(1), 206(2), and 206(4) of the Advisers Act and Rule 206(4)-8 thereunder, in the civil
action entitled Securities and Exchange Commission v. William Landberg, et al., Civil Action
Number 11-CV-0404 (PKC), in the United States District Court for the Southern District of New
York. '

3. The Commission’s amended complaint a.lleged; among other things, that

Kramer committed securities law violations at West End and Sentinel.- According to the amended . -

* complaint, from at least June 2008 to May 2009, Kramer Knew, or was reckless in not knowing,
that West End faced severe financial problems and that the West End funds were not performing as
represented to investors. Kramer also knew, or was reckless in not knowing, that West End was
improperly tapping a reserve account to satisty its cash shortfalls. Nevertheless, Kramer
misrepresented the condition of the West End funds to new and existing investors as he continued-
to market them through April 2009. o :

In view of the foregoing, the Commission deems it appropriate and in the public interest to
impose the sanctions agreed to in Respondent Kramer’s Offer.

Accordingly, it is hereby ORDERED pursuant to Section 203(f) of the Advisers Act that
Respondent Kramer be, and hereby is: - ,,

barred from association with any broker, dealer, investment adviser, nunicipal securities
dealer, or transfer agent. ‘

Any reapplication for association by the Respondent will be subject to the applicable laws

- and regulations governing the reentry process, and reentry may be conditioned upon a number of
factors, including, but not limited to, the satisfaction of any or all of the following: (a) any
disgorgement ordered against the Respondent, whethet or not the Commission has fully or partially
waived payment of such disgorgement; (b) any arbitration award related to the conduct that served
as the basis for the Commission order; (c) any self-regulatory organization arbitration awardto a

2




customer, whether or not related to the conduct that served as the basis for the Commission order;
and (d) any restitution order by a self-regulatory organization, whether or not related to the conduct
that served as the basis for the Commission order.

By the Commission.

Elizabeth M. Murphy
Secretary

By{ Jili M. Peterson
Assigtant Secretary
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UNITED STATES OF AMERICA
Before the
SECURITIES AND EXCHANGE COMMISSION

SECURITIES EXCHANGE ACT OF 1934
Release No. 65923 / December 9, 2011

- INVESTMENT ADVISERS ACT OF 1940

Release No. 3333 / December 9, 2011

~ ADMINISTRATIVE PROCEEDING
File No. 3-14658

' ORDER INSTITUTING '
In the Matter of : ' ADMINISTRATIVE AND CEASE-AND-
' DESIST PROCEEDINGS PURSUANT TO
TOURADJI CAPITAL SECTION 21C OF THE SECURITIES
MANAGEMENT, L.P., EXCHANGE ACT OF 1934 AND SECTION
‘ 203(¢) OF THE INVESTMENT ADVISERS
Respondent. ACT OF 1940, MAKING FINDINGS, AND

- IMPOSING REMEDIAL SANCTIONS

AND A CEASE-AND-DESIST ORDER

I.

~ The Securities and Exchange Commission (“Commission”) deems it appropriate and in the
public interest that public administrative and cease-and-desist proceedings be, and hereby are,
instituted pursuant to Section 21C of the Securities Exchange Act of 1934 (“Exchange Act”), and
Section 203(e) of the Investment Advisers Act of 1940 (“Advisers Act™) against Touradii Capital
Management, L.P. (“Touradji Capital” or “Respondent”). :

! IL.

In anticipation of the institution of these proceedings, Respondent has submitted an Offer
of Settlemen:t (the “Offer”) which the Commission has determined to accept. Solely for the
purpose of these proceedings and any other proceedings brought by or on behalf of the
Comr-nission:, or to which the Commission is a party, and without admitting or denying the findings

herein, except as to the Commission’s jurisdiction over it and the subject matter of these
proceedings! which are admitted, Respondent consents to the entry of this Order Instituting
Administrative and Cease-and-Desist Proceedings Pursuant to Section 21C of the Securities
Exchange Act of 1934 and Section 203(e) of the Investment Advisers Act of 1940, Making

of 3§




Findings, and Imposing Remedial Sanctions and a Cease-and-Desist Order (“Order”), as set forth
below. | '

I
On the basis of this Order and Respondent’s Offer, the Commission finds that:

Summa

i. These proceedings arise out of a violation of Rule 105 of Regulation M of the
Exchange Act by Touradji Capital, an unregistered investment adviser and hedge fund manager
located in Ne:w York, New York. Rule 105 prohibits buying an equity security made available
through a public offering, conducted on a firm commitment basis, from an underwriter or broker or

dealer participating in the offering after having sold short the same security during the restricted

- period as defined therein.

2. ! On three occasions, from October 2007 through July 2008, Touradji Capital bought
offered shares from an underwriter or broker or dealer participating in a follow-on public offering
after having S;old short the same security during the restricted period. These violations collectively
resuited in profits of approximately $834,000.

3. | The trading decisions that gave rise to the foregoing violations of Regulation M
were made by two former employees of Touradji Capital whose employment ended in late 2008.
|

4. | During the relevant period, although Touradji Capital had provided some training to
its employees concerning Rule 105, it did not have policies, procedures and controls in place

sufficient to ]lorevent or detect Rule 105 violations.

Respondent

5 Touradji Capital is a limited partnership organized under Delaware law and located

in New York, New York. During the relevant period, Touradji Capital managed three hedge

funds: TOUIElldji Global Resources Master Fund Ltd., Touradji Deeprock Master Fund Ltd. and

Touradji Div:ersiﬁed Master Fund Ltd. Touradji Capital effected the trades that are the subject of
these proceedings on behalf of funds that it managed.

E ‘ ' Legal Framework

6. ‘ Rule 105 prohibits short selling securities during a restricted period and then
purchasing the same securities in a public offering. 17 C.FR. § 242.105; see Short Selling in
Connection with a Public Offering, Rel. No. 34-56206, 72 Fed. Reg. 45094 (Aug. 10, 2007)
(effective Oct. 9, 2007). The Rule 105 restricted period is the shorter of the period: (1) beginning
five business days before the pricing of the offered securities and ending with such pricing; or (2)
beginning with the initial filing of a registration statement or notification on Exchange Act Form 1-A
or Form I-E!and ending with pricing. “The goal of Rule 105 is to promote offering prices that are

2




based upon open market prices determined by supply and demand rather than artificial forces.” Final
Rule: Short Sales, Exchange Act Release No. 50103. Rule 105 is prophylactic and prohibits the
conduct irrespective of the short seller’s intent in effecting the short sale.

Touradji Capital’s Violations of Rule 105 of Regulation M

7. On October 31, 2007, Touradji Capital sold short 3,472 shares of McMoran
Exploration Co. (“McMoran”) at a price of $12.18 per share. On November 1, 2007, McMoran
announced the pricing of a follow-on offering of 16.25 million shares of its common stock at
$12.40 per share. Touradji Capital received an allocation of 3,227 shares in that offering. Because
the offering price was greater than both the price at which Touradji Capital sold short during the
restricted period and the market price on the day of the follow-on offering, Touradji Capital did not
profit as a result of this violation.

8. On March 25, 2008, Touradji Capital sold short a total of 277,800 shares of
Chesapeake Energy Corporation (“Chesapeake Energy”) at prices ranging between $46.2674 and
$46.4147. On March 27, 2008; Chesapeake Energy announced the pricing of a follow-on offering
of 20 million shares of its common stock at $45.75 per share. Touradji Capital received an
allocation of 400,000 shares in that offering. The difference between Touradji Capital’s proceeds
from the restricted period short sales of Chesapeake Energy shares and the price for 277,800 shares
purchased in the offering was $171,423. Touradji Capital also impropetly obtained a benefit of
$19,809 by purchasing the remaining 122,200 offering shares at a discount from Chesapeake
Energy’s market price.

9. On July 11, 2008, Touradji Capital sold short a total of 47,900 shares of GMX
Resources, Inc. (“GMX”) at a price of $81.7903 per share. On July 17, 2008, GMX announced the
pricing of a follow-on offering of 2 million shares of its common stock at $70.50 per share.
Touradji Capital received an allocation of 100,000 shares in the offering. The difference between
Touradji Capital’s proceeds from the restricted period short sales of GMX shares and the price for
47,900 GMX shares purchased in the offering was $540,805. Touradji Capital also improperly
received a henefit of $101,939 by purchasing the remaining 52,100 offering shares at a discount
from GMX’s market price.

10. In total, Touradji Capital’s violations of Rule 105 resulted in profits of $833,976.
Yiolations

11. As a result of the conduct described above, Touradji Capital violated Rule 105 of
Regulation M under the Exchange Act willfully.' :

: A willful viotation of the securities laws means merely “that the person charged with the duty knows what

he is doing.” Wonsover v. SEC, 205 F.3d 408, 414 (D.C. Cir. 2000) (quoting Hughes v. SEC, 174 F.2d. 969, 977
(D.C. Cir. 1949)). There is no requirement that the actor “also be aware that he is violating one of the Rules or
Acts.” Id. (quoting Gearhart & Otis, Inc. v. SEC, 348 F.2d 798, 803 (D.C. Cir. 1965)).

: ' 3




Touradji Capital’s Remedial Efforts

‘ 12.  After Tou}adji Capital learned of its Rule 105 violations, it developed and
implemented policies, procedures and controls to prevent or detect Rule 105 violations.
In determining to accept the Offer, the Commission considered Touradji Capital’s
remedial eftorts.

Iv.

In view of the foregoing, the Commission deems it appropriate and in the public interest to
impose the sanctions agreed to in Respondent Touradji Capital’s Offer.

. Accordingly, pursuant to Section 21C of the Exchange Act and Section 203(e) of the
Adviser Act, it is hereby ORDERED that: '

A.  Respondent Touradji Capital cease and desist from committing or causing any
violations and any future violations of Rule 105 of Regulation M of the Exchange Act;

B. Touradji Capital is censured,;

C. Touradji Capital shall within fourteen (14) days of the entry of this Order pay
disgorgement in the amount of $833,976, prejudgment interest in the amount of $119,360, and a
civil monetary penalty in the amount of $350,000 to the United States Treasury. If timely payment
is not made, additional interest shall accrue pursuant to SEC Rule of Practice 600 and 31 U.S.C. §
3717. Payment shall be: (A) made by wire transfer, United States postal money order, certified
check, bank cashier's check or bank money order; (B) made payable to the Securities and
Exchange Commission; (C) hand-delivered or mailed to the Securities and Exchange
Commission, Office of Financial Management, 100 F St., NE, Stop 6042, Washington, DC
20549; and (D) submitted under cover letter that identifies Touradji Capital as a Respondent in
these proceedings, the file number of these proceedings, a copy of which cover letter and money
order or check shall be sent to Gerald Hodgkins, Associate Director, Division of Enforcement,
Securities and Exchange Commission, 100 F St., NE, Washington, DC 20549-6109.

By the Cominission.

Elizabeth M. Murphy
‘Secretary

B2
Il M. Peterson
istant Secretary
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UNITED STATES OF AMERICA
_ Before the
SECURITIES AND EXCHANGE COMMISSION

SECURITIES EXCHANGE ACT OF 1934

. Release No. 65930 / December 9, 2011

ADMINISTRATIVE PROCEEDING
File No. 3-14659

ORDER INSTITUTING

ADMINISTRATIVE PROCEEDINGS
. PURSUANT TO SECTION 15(b) OF THE
In the Matter of SECURITIES EXCHANGE ACT OF 1934,
MAKING FINDINGS, AND IMPOSING
ZV]1 GOFFER, : REMEDIAL SANCTIONS
Respondent.
L

The Securities and Exchange Commission (“Commission™) deems it appropriate and in the
public interest that public administrative proceedings be, and hereby are, instituted pursuant to

Section 15(b) of the Securities Exchange Act of 1934 (“Exchange Act”) against Zvi Goffer
(“Goffer” or “Respondent”).

IN.

In anticipation of the institution of these proceedings, Respondent has submitted an Offer
of Settlement (the “Offer”) which the Commission has determined to accept. Solely for the
purpose of these proceedings and any other proceedings brought by or on behalf of the
Commission, or to which the Commission is a party, and without admitting or denying the findings
herein, except as to the Commission’s jurisdiction over him and the subject matter of these
proceedings, and the findings contained in Sections II1.2, I11.3 and IIL.5 below, which are admitted,
Respondent consents to the entry of this Order Instituting Administrative Proceedings Pursuant to

Section 15(b) of the Securities Exchange Act of 1934, Making Findings, and Imposing Remedial
Sanctions (“Order”), as set forth below.
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111
On the basis of this Order and Respondent’s Offer, the Commission finds that:

1. Goffer, age 34, resides in New York, New York. During the relevant time
period, Goffer was a registered representative and proprietary trader at Schottenfeld Group LLC, a
New York limited lability company and registered broker-dealer based in New York, New York.
Goffer held Series 7, 55, 63 and 65 securities licenses.

2. On December 5, 2011, a final judgment was entered by consent against
Goffer, permanently enjoining him from future violations of Section 10(b) of the Exchange Act,
and Rule 10b-5 thereunder, in the civil action entitled Securities and Exchange Commission v.
Galleon Management, LP, et al., Civil Action Number 09-CV-8811, in the United States District
Court for the Southern District of New York. ’ ‘

3. On December 8, 2011, a final judgment was.entered by consent against
Goffer, permanently enjoining him from future violations of Section 10(b) of the Exchange Act
and Rule 10b-5 thereunder, in the civil action entitled Securities and Exchange Commission v.

- Arthur J. Cutillo, et al., Civil Action Number 09-CV-9208, in the United States District Court for

the Southern District of New York.

4. The Commission’s complaints alleged, inter alia, that, while working as a-

-~ trader at Schottenfeld in 2007, Goffer was tipped material, nonpublic information concerning

Hilton Hotels Corporation (“Hilton™), Kronos Inc. (“Kronos™), Alliance Data Systems Corp. _
(“ADS™), Avaya Inc. (“Avaya”), Axcan Pharma Inc. (“Axcan”) and 3Com Corp. (“3Com”), which
information had been conveyed in violation of a duty. The complaints further allege that Goffer
traded in the securities of Hilton, Kronos, Avaya and 3Com, based on that material, nonpublic
information, and also tipped the material, nonpublic information to others.

5. On June 13, 2011, Goffer was found guilty of two counts of conspiracy to
commit securities fraud and twelve counts of securities fraud in violation of Title 18 United States
Code, Sections 2 and 371, and Title 15 United States Code, Sections 78j(b) and 78ff, in the U.S.

District Court for the Southern District of New York, in United States v. Zvi Goffer, 10-CR-56.

6. The counts of the criminal indictment to which Goffer was found guilty
alleged, inter alia, that Goffer, and others, participated in a scheme to defraud by executing
securities trades based on material, nonpublic information regarding certain inside information
concerning public companies that had been misappropriated in violation of duties of trust and
confidence, and that he unlawfully, willfully and knowingly did so, directly and indirectly, by use
of the means and instrumentalities of interstate commerce, and of the mails, and of the facilities of
national securities exchanges, in connection with the purchase and sale of securities.




Iv.

In view of the fbregoing, the Commission deems it appropriate and in the public interest to
impose the sanctions agreed to in Respondent Goffer’s Offer.

Accordingly, it is hereby ORDERED:

Pursuant to Section 15(b)(6) of the Exchange Act, Respondent Goffer be, and hereby 1s
barred from association with any broker or dealer, investment adviser, municipal securities dealer or
transfer agent, and barred from participating in any offering of a penny stock, including: acting as a-
promoter, {inder, consultant, agent or other person who engages in activities with a broker, dealer
or issuer for purposes of the issuance or trading in any penny stock, or inducing or attempting to
induce the purchase or sale of any penny stock.

Any reapplication for association by the Respondent will be subject to the applicable laws
and regulations governing the reentry process, and reentry may be conditioned upon a number of
factors, including, but not limited to, the satisfaction of any or all of the following: (a) any ,
disgorgement ordered against the Respondent, whether or not the Commission has fully or partially
waived payment of such disgorgement; (b) any arbitration award related to the conduct that served .
'as the basis for the Commission order; (c) any self-regulatory organization arbitration award to a
customer, whether or not related to the conduct that served as the basis for the Commission order;
and (d) any restitution order by a self-regulatory organization, whether or not related to the conduct
that served as the basis for the Commission order. ‘

By the Commission.

Elizabeth M. Murphy
Secretary

By Jill M. Peterson |
As-sistant_ Secretary
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Before the
SECURITIES AND EXCHANGE COMMISSION

SECURITIES ACT OF 1933 .
Release No. 9282 / December 9, 2011

SECURITIES EXCHANGE ACT OF 1934

Release No, 65932 / December 9, 2011

ORDER UNDER SECTION 27A(b) OF THE

In the Matter of : SECURITIES ACT OF 1933 AND SECTION

21E(b) OF THE SECURITIES EXCHANGE
WACHOVIA BANK, N.A., now :?gf: g}?s”ékﬁlﬁ&“? WAaVPiIS‘SOOF
known as WELLS FARGO BANK, | Q TION PROVISIONS

OF SECTION 27A(b)(1)(A)(ii) OF THE
SECURITIES ACT OF 1933 AND SECTION
21E(b)(1)(A)(ii) OF THE SECURITIES
EXCHANGE ACT OF 1934

N.A., successor by merger.

Respondent.

Wachovia Bank, N.A., now known as Wells Fargo Bank, N.A., successor by merger
(*Wachovia™) has submitted a letter on behalf of themselves and any of their current and future
affiliates, dated December 5, 2011, for a waiver of the disqualification provisions of Section
27A(b)(1)(A)(ii) of the Securities Act of 1933 (“Securitics Act”) and Section 21E(b)(1)(A)(ii) of
the Securities Exchange Act of 1934 (“Exchange Act”) arising from its settlement of an
injunctive action instituted by the Commission. :

On December 8, 2011, the Commission filed a civil injunctive complaint against
Wachovia in the United States District Court for the District of New Jersey alleging that
Wachovia violated Section 17(a) of the Securities Act.

Pursuant to an Offer of Settlement from Wachovia, Wachovia simultancously filed a
“Consent of Wachovia Bank, N.A., now known as Wells Fargo Bank, N.A., successor by
merger” in which it agreed, without admitting or denying the allegations of the Commission’s
complaint, to the entry of a Final Judgment against it. Among other things, the Final Judgment
permanently enjoins Wachovia from violating Section 17(a) of the Securities Act, and orders
Wachovia to pay $46,078,591 in disgorgement, penalties and interest. In its compiaint the
Commission alleges that Wachovia was involved in a bid-rigging scheme related to tax- -exempt
municipal securities.

" The safe harbor provisions of Section 27A(c) of the Securities Act and Section 21E(c) of

the Exchange Act are not available for any forward looking statement that is “made with respect
to the business or operations of an issuer, if the issuer . . . during the 3-year period preceding the

rr
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date on which the statement was first made . . . has been made the subject of a judicial or
administrative decree or order arising out of a governmental action that (I) prohibits future
violations of the antifraud provisions of the securities laws; (II) requires that the issuer cease and
desist from violating the antifraud provisions of the securities laws; or (I1I) determines that the
issuer violated the antifraud provisions of the securities laws[.]” Section 27A(b)(1)(A)(ii) of the
Securities Act and Section 21E(b)(1)(A)(ii) of the Exchange Act. The disqualifications may be
waived “to the extent otherwise specifically provided by rule, regulation, or order of the
Commission.” Section 27A(b) of the Securities Act and Section 21E(b) of the Exchange Act.

_ Based on the representations set forth in Wachovia’s December 5, 2011 request, the
Commission has determined that, under the circumstances, the request for a waiver of the
disqualifications resulting from the entry of the Final Judgment is appropriate and should be
granted. ' '

Accordingly, IT IS ORDERED, pursuant to Section 27A(b) of the Securities Act and
Section 21E(b) of the Exchange Act, that a waiver from the disqualification provisions of
Section 27A(b)(1)(A)(ii) of the Securities Act and Section 21E(b)(1)(A)(ii) of the Exchange Act
as to Wachovia and any current or future affiliates resulting from the Final Judgment is hereby

‘granted.

By the Commission.

Elizabeth M. Murphy
Secretary

ill M. Peterson
Assistant Secretary
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SECURITIES AND EXCHANGE COMMISSION

SECURITIES ACT OF 1933
Release No. 9283/ December 9,2011

In the Matter of : .
 ORDER UNDER RULE 602(¢) OF
WACHOVIA BANK, N.A., now known | LOE SECURITIES ACT OF 1933
as WELLS FARGO BANK, N.A. GRANTING A WAIVER OF THE
e ecesor by morr » Ny DISQUALIFICATION
Yy merger. PROVISIONS OF RULES 602(b)(4)
AND 602(c)(2)

Respondent.

Wachovia Bank, N.A., now.known as Wells Fargo Bank, N.A., successor by
merger (“Wachovia”) has submitted a letter, dated December 5, 2011, requesting a

‘waiver of the disqualification from the exemption from registration under Regulation E

arising from the settlement with the Commission of a civil injunctive proceeding.

On December 8, 2011, the Commission filed a civil injunctive complaint against
Wachovia in the United States District Court for the District of New Jersey alleging that
Wachovia violated Section 17(a) of the Securities Act of 1933 (“Securities Act™).

Pursuant to an Offer of Settlement from Wachovia, Wachovia simultaneously

filed a “Consent of Wachovia Bank, N.A., now known as Wells Fargo Bank, N.A.,

successor by merger” in which it agreed, without admitting or denying the allegations of
the Commission’s complaint, to the entry of a Final Judgment against it. Among other
things, the Final Judgment permanently enjoins Wachovia from violating Section 17(a) of
the Securities-Act, and orders Wachovia to pay $46,078,591 in disgorgement, penalties
and interest. In its complaint the Commission alleges that Wachovia was involved a bid-
rigging scheme related to tax-exempt municipal securities.

Rule 602(b)(4) of the Securities Act makes the Regulation E exemption
unavailable to an issuer if, among other things, such issuer or any of its affiliates is
subject to any “order, judgment, or decree of any court of competent jurisdiction, entered
within five years prior to the filing of such [Regulation E] notification, temporarily or
permanently restraining or enjoining such person from engaging in or continuing any
conduct or practice in connection with the purchase or sale of securities.” Rule 602(c)(2)
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also makes the exemption unavailable to an issuer if, among other things, any pr1n01pa1
security holder, investment advisor, or underwriter of the securities to be issued i is
“temporarily or permanently restrained or enjoined by any court from engaging in or
continuing any conduct or practice in connection with the purchase or sale of any security
or arising out of such person’s conduct as an underwriter, broker, dealer or investment
adviser.” Rule 602(e) provides, however, that the disqualification “shall not apply . . . if
the Commission determines, upon a showing of good cause, that it is not necessary under
the circumstances that the exemption be denied.”

Based on the representations set forth in Wachovia’s December 5, 2011 request,
the Commission has determined that, pursuant to Rule 602(e), a showing of good cause

- has been made and that it is not necessary under the circumstances that the exemption be

denied as a result of the Final Judgment or as a result of any related injunction entered by
a U.S. state or territorial court addressing the same activities as the settled injunctive
proceeding.

Accordingly, IT IS ORDERED, pursuant to Rule 602(e) under the Securities
Act, that a waiver of the disqualification provision of Rules 602(b)(4). and 602(c)(2)

- under the Securities Act resulting from the entry of the Final Judgment is hereby granted.

By the Commission.

Elizabeth M. Murphy
Secretary

D)

ﬁ | M. Peterson
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[Release No. IC -29881; 812-13987] ' |
Wells Fargo Bank, N.A., et al.; Notice of Application and Temporary Order
December 9, 2011 | |
Agency: Securities and Exchange Commission (“Commission”).

Action: Temporary order and notice of application for a permanent order under section 9(c) of

the Investment Company Act of 1940 (“Act”).

Summary of Application: Applicants have received a temporary order exempting them from

section 9(a) of the Act, with reépect to an injunction entered against Wells Fargo Bank, N.A.
(“Wells Fargo Bank™) on December 9, 2011 by the United States District Court for the District
of New Jersey (“Injunction”) until the Commission takes ﬁnal action on an application for a
. permanent order. Applicants also have applied for a permanent order.
Applicants: Wellé Fargo Bank, First International Advisors, LLC (“First International™),
Metropolitan West Capital Management, LLC (“Metropolitan West”), Golden Capital
Management, LLC (“Golden Capital™), Alternative Strategies Brokerage Services, Inc.
(“Alternative Strategies Brokerage™), Alternative Strategies Group, Inc. (“Alternative
Strategies™), Wells Fargo Funds Management, LLC (“WF Funds Management”), Wells Capital
Management Incorporated (“Wells Capital Management”), Peregrine Capital Management, Inc.
(“Peregrine”), Galliard Capital Management, Inc. (“Galliard”), Nelson Capital Management
(“Nelson™), and Wells Fargo Funds Distributor, LLC ("WF Funds Distributor”) (each an

“Applicant” and collectively, the “Applicants”).]

. ' Applicants request that any relief granted pursuant to the application also apply to ahy existing
company of which Wells Fargo Bank is or may become an affiliated person within the meaning of scction
2(a)(3) of the Act (together with the Applicants, the “Covered Persons™).
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Filing Date: The application was filed on December 8, 2011 and two amendments were filed on
December 9 2011.

Hearing or Notification of Hearing: An order granting the application will be issued unless the

Commission orders a hearing. Interested persens may request a hearing by writing to the
Commission’s Secretary and serving applicants with a copy of the request, personally or ey mail.
Hearing requests should be received by the Commission by 5:30 p.m. on January 3,2012, and
should be accompanied by p.roof of service on applicants, in the form of an affidavit or, for
lawyers, a certificate of service. Hearing requests should state the nature of the writer’s interest,
the reason for the request, and the issues contested. Persons who wish to be notified of a hearing
may request notification by writing to the Commission’s Secretary.

Addresses: Secretary, U.S. Securities and Exchange Commission, ‘100 F Street, NE,
Washington, DC 20549-1090; Applicants: Wells Fargo Bank, 101 North Phallips Avenue, Sioux
Falls, SD 57104; First International, 30 Fenchurch Street, London, England, UK EC3M 3BD;
Metropolitan West, 610 Newport Center Drive, Suite 1000, Newport Beach, CA 92660; Golden
Capital, 5 Resource Square, Suite 400, 10715 David Taylor Drive, Charlotte, NC 28262;
Alternative Strategies Brokerage, 401 South Tryon Street, Charlotte, NC 28288; Alternative
Strategies, 401 South Tryon Street, TH3, Charlotte, NC 28288; WF Funds Management and WF
Funds Distributor, 525 Market Street, 12" Floor, San Francisco, CA 94165; Wells Capital .
Management, 525 Market Street, 10" Floor, San Francisco, CA 94105; Peregrine, 800 LaSalle
Avenue, Suite 1850, Minneapolis, MN 55402; Galliard, 800 LaSalle Avenue, Suite 1100,
Minneapolis, MN 55402; and Nelson, 1860 Embarcadero Road, #140, Palo Alto, CA 94303.

For Further Information Contact: Jean E. Minarick, Senior Counsel, at 202-551-6811 or Daniele

Marchesani, Branch Chief, at 202-551-6821 (Division of Investment Management, Office of

Investment Company Regulation). -




Supplementary Information: The following is a temporary order and summary of the

application. The complete application may be obtained via the Commission’s website by

searching for the file number, or an applicant using the Company name box, at

http://www.sec.gov/search/search.htm, or by calling (202) 551-8090.

Applicanis’ Representations:

1. Wells Fargo Bank is a national banking association. On March 20, 2010,
Wachovia Bank, N.A. (“Wachovia Bank™) merged with and into Wells Fargo Bank. Wells
Fargo Bank is registered as an investment adviser under the Investment Advisers Act of 1940, as
amended (the “Advisers Act”) and serves as an investment adviser to a Fund (as defined below).
No existing company of which Wells Fargo Bank is an affiliated person (other than‘ the
Applicants) currently serves as investment adviser, sub-adviser, or depositor of any registered
investment company or business development company (“BDC”) or principal underwriter for
any registered open-end investment company, registered unit investment trust (“UIT”), or
registered %ace amount certificate company, or investment adviser of any employees’ securities
company, as defined in section 2(2)(13) of the Act (“ESC”) (“Fund Service Activities™).

“Funds” refers to the registered investment companies, BDCs or ESCs for which a Covered
Person provides Fund Service Activities. Wells Fargo & Company (“Wells Fargo™) directly
owns 37.51% of Wells Fargo Bank and indirectly owns the remainder. Through its direct and
indirect subsidiaries, Wells Fargo, a registered financial holding company and bank holding
company under the Bank Holding Company Act of 1956, as amended, offers banking, brokerage,
advisory and other financial services to institutional and individual customers worldwide. Wells
Fargo also is the ultimate parent of the other Applicants, who, as direct or indirect subsidiaries of

the same ultimate parent, are under common control with Wells Fargo Bank.




. 2. First International, Metropolitan West, Golden Capital, Alternative Strategies, WF
Funds Management, Wells Capital Management, Peregrine, Galliard and Nelson are registered as
investment advisers under the Advisers Act and serve as investment advisers or sub-advisers to
various Funds. Alternative Strategies Brokerage and WF Funds Distributor are registered as
broker-dealers under the Securities Exchange Act of 1934, as amended and each serves as
principal underwriter to various Funds.

3. On December 9, 2011, the United States District Court for the District of New .
Jersey entered a judgment, which included the Injunction, against Wells Fargo Bank
(“Judgment™) in a matter brought by the Commission.? Thé Commission alleged in the
complaint (“Complaint”) that from at least 1997 through at least 2005, Wachovia Bank engaged
in fraudulent practices and made misrepresentations and omissions in connection with bidding on

. and sale of municipal reinvestment instruments. The Complaint alleged;that these fraudulent
practices, misrepresentations, and omissions affected the prices of certain reinvestment
instruments, deprived certain municipalities of a presumption _that their reinvestmeént instruments
were purchased at fair market value, and/or jeopardized the tax-cxempt status of certain
securities. Based on the alleged misconduct described above, the Complaint alleged that
Wachovia Bank violated section 17(a) of the Securities Act of 1933. Wifhout admitting or
denying any of the allegations in the Complaint (other than those relating to the jurisdiction of
the District Court over it and the subject ﬁatter, solely for purposes of this action), Wells Fargo
Bank consented to the entry of the Injunction and other relief, including disgorgement and civil

monetary penalties.

. 2 17S. Securities and Exchange Commission v. Wells Fargo Bank, N.A., Case No. 2:11-cv-07135-WJM-
MF (D.N.J. Dec. 9, 2011). ‘




Applicants’ Legal Analysis:

1. Section 9(a)(2) of the Act, in relevant part, prohibits a person who has been
enjoined from engaging in or continuing any conduct or practice in connection with the purchase
or sale of a security, or in connection with activities as an underwriter, broker or dealer, from
acting, among other things, as an investment adviser or depositor of any registered investment
company or BDC or a principal underwriter for any registered open-end investment company,
registered UIT, or registered face-amount certificate company or as investment adviser of an
ESC. Secﬁon 9(a)(3) of the Act makes the prohibition in section 9(2)(2) applicable to a
company, any affiliated person of which has been disqualified under the provisions of section
9(a)(2). Section 2(a)(3) of the Act defines “affiliated person” to include, among others, any
person directly or indirectly controlling, controlled by, or under common control, with the other
person. Applicants state that Wells Fargo Bank_ is an affiliated person of each of the other
Applicants within the meaning of section 2(a)(3) of the Act. Applicants state that, as a result of
‘the Injunction, they would be subject to the prohibitions of section 9(a) of the Act.

2. Section 9(c) of the Act provides that the Commission shall grant an application
for exemption from the disqualification provisions of section 9(a). of the Act if it is established
that these provisions, as applied to the Applicants, are unduly or disproportionately severe or that
the conduct of the Applicants has been such as not to make it against the public interest or the
protection of investors to grant the exemption. Applicanté have filed an applicatién pursuant to
section 9(c) seeking a temporary and permanent order exempting them and other Covered
Persons from the disqualification provisions of section 9(a).

3. Applicants believe they meet the standard for exemption specified in section 9(c).

Applicants state that the prohibitions of section 9(a) as applied to them would be unduly and -




disproportionately severe and that the conduct of the Applicants has been such as not to make 1t
against the public interest or the protection of investors to grant the exemption from section 9(a).

4. Applicants state that the alleged conduct giving rise to the Injunction did not
involve any of the Applicants engaging in Fund Service Activities. Applicants also state (i} none
of the current or former directors, officers, or employees of the Applicants (other than Wells
Fargo Bank) had any knowledge of, or had any involvement in, the conduct alleged in the
Complaint to have constituted the violations that provided a basis for the Injunctioﬁ; (i1) the
personnel at Wells Fargo Bank who were involved in the conduct that (;onstituted the violations
thz_it provided a basis for the Injunction have had no, and will not have any future, involvement in
providing Fund Service Activities to the Funds on behalf of the Applicants or other Covered
Persons; and (ii1) because the personnel of the Applicants (other than Wells Fargo Bank) did not
have any involvement in the alleged misconduct, shareholders of Funds that received Fund
Service Activities from the Applicants were not affected any differently than if those Funds had
received services from any other non-affiliated investment adviser, depositor or principal
underwriter.

5. Applicants state that the inability of the Applicants to engage in Fund Service
Activities would result in potentially severe financtal hardships for the Funds they serve and the
Funds’ shareholders. Applicants state that they will distribute written materials, including an
offer to meet in person to discuss the matenials, to the boards of directors of the Funds (the
“Boards”™), including the directors who are not “interested persons,” as defined in section
2(a)(19) of the Act, of such Funds, and their independent legal counsel as defined in rule 0-
1(a)(6) under the Act, if any, describing the circumnstances that led to the Injunction, any impact

on the Funds, and the application. Applicants state that they will provide the Boards with the




information concerning the Injunction and the application that is necessary for the Funds to
fulfill their disclosure and other obligations under the federal securities laws.

6. Applicants also state that, if they were barred from providing Fund Service
Activities to registered investment companies, BDCs and ESCs, the effect on their businesses
and employees would be severe. Applicants state that they have committed substantial resources
to establish an expertise in providing Fund Service Activities. Applicants further state that
prohibiting them from providing Fund Service Activities would not only adversely affect their
businesses, but would also adversely affect more than 1600 employees that are involved in those
activities. |

7. Applicants state that Applicants and certain other affiliated persons of the
Applicants have previously received orders under section 9(c) of the Act, as the result of conduct
that triggered section 9(a), as described in greater detail in the application.

Applicants’ Condition:

Applicants agree that any order granting the requested relief will be subject to the
following condition:

Any temporary exemption granted pursuant to the application shall be without
prejudice to, and shall not limit the Commission’s rights in any manner with respect to,
any Commission investigation of, or administrative proceedings involving or against,
Covered Pefsons, including without limitation, the consideration by the Commission ofa
permanent exemption from section 9(a) of the Act requested pursuant to the application
or the revocation or removal of any temporary exemptions grantéd under the Act in

connection with the application.




Temporary Order:

The Commission has considered the matter and finds that the Applicants have made the
necessary showing to justify granting a temporary exemption.
Accordingly,
IT IS HEREBY ORDERED, pufsuant to section 9(c) of the Act, that Applicants and any
other Covered Persons are granted a temporary exemption from the provisions of section 9(a),
solely with respect to the Injunction, subject to the condition in the application, from
December 9, 2011, until the Commission takes final action on their application for a permanent
order.
By the Commission.
Gl ateh. 7. Purphy
Elizabeth M. Murphy '
Secretary -




UNITED STATES OF AMERICA

, ‘ Before the _
' SECURITIES AND EXCHANGE, COMMISSION
'.ECURITIES EXCHANGE ACT OF 1934
Release No. 65937 / December 12,2011
ADMINISTRATIVE PROCEEDING
File No. 3-13263
In the Matter of :
ORDER DISCHARGING
STEPHEN R. MOYNAHAN, PLAN ADMINISTRATOR AND
TERMINATING FAIR FUND
Respondent,

On February 2, 2009, the Securities and Exchange Commission (the
of Proposed Distribution Plan and Opportunity for Comment (the
proceeding (Exchange Act Release No. 59339). The Plan of Distribution proposed that the funds be distributed
pro-rata to the four victimized school districts that constituted Eligible Investors. No comments were received,

nd on April 9, 2009 the Plan of Distribution was approved (Exchange Act Release No. 59693). On November
q, 2009, the Commission issued an order directing the disbursement of the Fair Fund consisting of
136,951.00 (Exchange Act Release No. 61069). On or about December 10, 2009, those funds were disbursed
to the four (4) Eligible Investors in this matter. - After the distribution, $131.88 in residual funds remains.

“Commission™) published a Notice
“Plan of Distribution™) in connection with this

The Plan Administrator submitted a Final Accounting pursuant to Rule 1 105(f) of the Commission’s -
Rules on Fair Fund and Disgorgement Plans, which was approved by the Commission. Pursuant to the Plan of
Distribution, all tax obligation

s have been satisfied and the $131 .88 in residual funds have been transmitted to
~ the U.S. Treasury. '

Accordingly, IT IS ORDERED the Fair Fund is terminated.

IT IS FURTHER ORDERED THAT the Plan_‘Administrator is discharged.

- By the Commission.

Elizabeth M. Murphy
Secretary '

. S By:@]?nﬂﬁ. Powalski

Depuiy Sceietary
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SECURITIES AND EXCHANGE COMMISSION

17 CFR Part 230

Release No. 34-65942; File No. S7-38-11

RIN 3235-AL04

Prohibition Against Conflicts of Interest in Certain Securitizations
AGENCY: Securities and Exchange Commission

ACTION: Proposed rule; extension of comment period.

SUMMARY: The Securities and Exchange Commission is extending the comment period for a
release proposing a new rule to implement Section 621 Qf the Dodd-Frank Wall Street Reform
and Consumer Protection Act 0f 2010 (the “Dodd-Frank Act”) on material conflicts of interest in
connection with certain securitizations (the “ABS Conflicts Proposal”). The original comment
period for the ABS Conflicts Proposal is scheduled to end on December 19, 2011. The
Commission is extending the time period in which to provide the Commission with comments on
the ABS Conflicts Proposal until January 13, 2012, This abtion will allow interested persons
additional time to analyze the issues and prepare their comments.

DATES: Comments should be received on or before | anuafy 13,2012.

ADDRESS: Comments may be submitted by any of the following methods:

Electronic Comments:

Use the Commission’s Internet comment form (http://www.sec.gov/rules/proposed.shtml);

. Send an e-mail to rule-comments(@sec.gov. Please include File Number §7-38-11

on the subject line; or

. Use the Federal Rulemaking Portal (http://www.regulations.gov). Follow the

instructions for submitting comments.

/oof
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Paper Comments:

¢ Send paper comments in triplicate to Elizabeth M, Murphy, Secretary, Securities and
Exchange Commission, 100 F Street, NE, Washington, DC 20549-1090.
All submissions should refer to File Number $7-38-11. This file number should be included on
the subject line if e-mail is used. To help us process and review your comments more efﬁciently,
please use only one method. The Commission wil.l post all comments on the Commission’s

Internet website (http://www.sec. sovirules/proposed.shtm}). Comments are also available for

website viewing and printing in the Commission’s Public Reference Room, 100 F Street, NE,
Washington, DC 20549, on official business days between the hours of 10:00 a.m. and 3:00 p.m.
All comments received will be posted without change; We do not edit personal identifying
information from submissions. You should submit only information that you wish to make
available publicly.

FOR FURTHER INFORMATION: Elizabeth Sandoe, Senior Special Counsel, Anthony
Kelly, Special Counsel, or Barry O’Connell, Attorney Advisor, Office of Trading Practices,
Division of Trading and Markets, at (202} 551-5720, and David Beaning, Special Counsel and
Katherine Hsu, Chief, Office of Structured Finance, Division of Corporation Finance, at (202)
551--3850.

SUPPLEMENTARY INFORMATION: The Commission has requested comment on
Proposed Rule 127B under the Securities Act of 1933 t“Securities Act™) in the ABS Conflicts
Proposal to implement Section 621 of the Dodd-Frank Act.! Proposed Rule 127B under the
Securities Act would prohibit certain persons who create and distribute an asset-backed security,
including a synthetic asset-backed security, from engaging in transactions, within one year after

the date of the first closing of the sale of the asset-backed security, that would involve or result in

! Exchange Act Release No, 34-65355 (September 19, 2011), 76 FR 60320 (September 28, 201 1).




a material conflict of interest with respect to any investor in the asset-backed security. The
proposed rule also would provide exceptions from this prohibition for certain risk-miti gating
hedging activities, liquidity commitments, énd bona fide market-making. The ABS Confiicts
Proposal was published in the Federal Register on September 28, 2011,

The Commission ori gina]]y requested that comments on the ABS Conflicts Proposal be
received by December 19, 2011, including comment about any potential interplay” between
Proposed Rule 127B and the “Volcker Rule Proposal.™ The Volcker Rule Proposal would
implement Section 619 of the Dodd-Frank Act concerning prohibitions and restrictions on
proprietary trading and certai;i interests in, and relationships with, hedge funds and private equity
funds. The Volcker Rule Proposal was published in the Federal Register on November 7,2011
and the comment period for that proposal ends on January 13, 2012.

In an effort to provide‘the public with a better opportunity to consider any potential
interplay between the ABS Conflicts and Volcker Rule Proposals, the Commission has
determined to provide the public additional time to consider simultaneously the ABS Conflicts
Proposal and the Volcker Rule Proposal. This extended opportunity to submit comprehensive
comments regarding the ABS Conflicts Proposal and any potential interplay with the Volcker
Rule Proposal would benefit the Commission in its consideration of any final rules. Therefore,

the Commission is extending the comment period for the ABS Conflicts Proposal to January 13,

? See, e.g., 76 FR 60320, 60341.

} Exchange Act Release No. 34-65545 (October 12, 2011), 76 FR 68846 (November 7, 2011).




2012, to coincide with end of the Volcker Rule Proposal’s comment period. The Commission

would consider a further extension of the ABS Conflicts Proposal comment period if the Volcker

Rule Proposal comment period were extended beyond January 13, 2012.

By the Commission. W% '?%, %Mﬂég/

Elizabeth M. Murphy
Secretary
December 13, 2011
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UNITED STATES OF AMERICA
' : Before the
SECURITIES AND EXCHANGE COMMISSION
SECURITIES EXCHANGE ACT OF 1934
Release No. 65950 / December 14, 2011

ACCOUNTING AND AUDITING ENFORCEMENT
Release No. 3344 / December 14, 2011

ADMINISTRATIVE PROCEEDING
File No 3-14339

In the Matter of ‘ : .
' - ORDER MAKING FINDINGS AND _
Kempisty & Company, Certified IMPOSING REMEDIAL SANCTIONS AND
_Public Accountants, P.C., Philip A CEASE-AND-DESIST ORDER
C. Kempisty, CPA, and John PURSUANT TO SECTIONS 4C AND 21C
Anthony Rubino, CPA, ' OF THE SECURITIES EXCHANGE ACT
' ' ‘ OF 1934 AND RULE 102(e)(1)(ii) AND (iii)
. Respondents. OF THE COMMISSION’S RULES OF -~
PRACTICE
. . L

On April 8, 2011, the Securities and Exchange Commission (“Commission”) issued
an Order Instituting Cease-and Desist Proceedings Pursuant to Section 21C of the Secuntxes
Exchange Act of 1934 and Public Administrative Proceedmgs pursuant to Section 4C' of
the Securities Exchange Act of 1934 and Rule 102(e)? of the Commission’s Rules of

! Section 4C provides, in relevant paft, that:

The Commission may censure any person, or deny, temporarily or permanently, to any person the
privilege of appearing or practicing before the Commission in any way, if that person is found . . . (2) to be
lacking in character or integrity, or to have engaged in unethical or improper professional conduct or (3)to
have willfully violated, or willfully aided and abetted the violation of, any provision of the securities laws
or the rules and regulations thereunder.

Rule 102(e)(1)(ii) provides, in pertinent part, that:

: The Commission may...deny, temporatily or permanently, the privilege of appearing or practicing
. before it...to any person who is found...to have engaged in unethical or improper professional conduct.
-

Rule 102¢e)(1)(iii) provides, in pertinent part, that:
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Practice, and Notice of Hearing against Kempisty and Company, Certified Public
Accountants, P.C. (“Kempisty & Company™), Philip C. Kempisty, CPA (“Kempisty”) and
John Anthony Rubino, CPA (“Rubino™) (collectively, “Respondents™).

I1.

Respondents have each submitted an Offer of Settlement (“Offers”) which the
Commission has determined to accept. Solely for the purpose of these proceedings and
any other proceedings brought by or on behalf of the Commission, or to which the
Commission is a party, and without admitting or denying the findings herein, except as to
the Commission’s jurisdiction over them and the subject matter of these proceedings,
which are admitted, Respondents consent to the entry of this Order Making Findings and
Imposing Remedial Sanctions and a Cease-and-Desist Order Pursuant to Sections 4C and
21C of the Securities Exchange Act of 1934 and Rule 102(e)(1)(ii) and (iii) of the
Commission’s Rules of Practice (“Order™), as set forth below.

L -
On the basis of this Order and Respondents’ Offers, the Commission finds?® that:
AU SUMMARY

These proceedings aris¢ out of quarterly reviews and an audit performed by
Kempisty & Company of the financial statements of its client, Kentucky Energy, Inc.
(“Kentucky Energy™),* for the year ended December 31, 2005. In these financial
statements, Kentucky Energy improperly accounted for warrants and convertible notes it .
had issued 1o third- partres ‘Kempisty ‘& Compariy rendered aft unquahﬁed report stating
that, in the firm’s opinion, the financial statements presented fairly the financial position
of the company in conformity with® generally accepted accounting principles (“GAAP™).
In fact, the financial statements were not presented in conformity with GAAP and the
resulting errors were materlal Méreover, the firm failed to comply with Public Company
Accounting Oversight Board (the “Board”) auditmg standards (“AU”)6 in carrying out the
relevant audits and reviews.

The Commission may . .. deny, temporarily or permanently, the privilege of appearing or
practicing before it ... to any person who is found... to have willfully violated, of willfully aided and
abetted the violation of any provision of the Federal securities laws or the rules and regulations thereunder.
? The findings herein are made pursuant to Respondents® Offers of Settlement and are not binding
on any other person or entity in this or ady other proceeding.

The company was named Quest Minerals and Mining Corp. during the relevant time,

The Kempisty & Company report did contain an explanatory paragraph describing substantial
doubt about the entity’s ability to continue as a going concern and an emphasis of matter parag:raph
describing that potentlal adverse rulmgs in ongomg 11t1gat10n could result ina ]oss of the company’s
operating assets.” =~

¢ “AU” refers to the specxﬁc sections of the codification of the American Institute of Certified
Public Accountants (*AICPA™) professional standards, known as the Statements on Auditing Standards, as
issued by the Auditing Standards Board of the AICPA. These standards have been adopted by the Board
following passage of the Sarbanes-Oxley. Act of 2002. References in this order are to the standards in
effect at the time of the relevant conduct.
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B. RESPONDENTS

1. Kempisty & Company, Certified Public Accountants, P.C. is an audit
firm with offices in New York City. It is a public accounting firm registered with the
Board. Kempisty & Company was the independent auditor for Kentucky Energy at all
relevant times from 2003 until the company dismissed it on February 13, 2009. -

2. Philip C. Kempisty, CPA, 62, is the founding partner and majority
shareholder of Kempisty & Company, an audit firm with offices in New York
City. He has been licensed as a CPA in the state of New York since 1974.
Kempisty & Company was the independent auditor for Kentucky Energy at all
relevant times from 2003 until the company dismissed it on February 13, 2009.
During the relevant period its partners were Kempisty and John Anthony Rubino,
CPA (“Rubino™). Kempisty’s current accounting practice involves tax
preparation, accounting services and other private company and individual audit
services. |

3. John Anthony Rubino, CPA, 68, had been employed with Kempisty &
Company since 1989. He has an undergraduate degree from Pace University in New
York City and is licensed as a CPA in the states of New York and Nevada. Rubino
continues to practice public accounting through a professional corporation, John Anthony
Rubino & Co., CPA, P.C. but no longer has clients that are registered with or reporting to
the Comimission. Rubino has no disciplina’ry'history related to his accounting work. On
the Kentucky Energy audlt and rev;ews dlscussed in thls memorandum, Rubino acted as
engagement partner. 7" RS :

C. FACTS
Issudnce .of convertible. notes and:warrants by Kentucky Energy

1. Kentucky Energy’s 2005 financial statements, like those for the preceding
year, were prepared by a consultant to the company. This consultant’s father was the
Vice President, Secretary and a director of Kentucky Energy. Kempisty and Rubino had
no specific knowledge of the consultant’s education or experience in accounting.

2. - Beginning in 2004 and continuing into 2005, Kentucky Energy obtained a
series of loans from third parties evidenced by notes convertible into common stock.” As
an additional incentive to the lenders, Kentucky Energy issued warrants alotig with each
note. Kentucky Energy’s consultant needed to account for warrants for the first time in
preparing the company’s financial statements for inclusion in its Form 10-KSB for the
year ended December 31, 2004, - Rubino had never previously dealt with the issue of

? One series of notes issued durmg 2005 was not convertible and one note did not have warrants
attached, howevet.




how to account for warrants or a beneficial conversion feature of a convertible note, both
of which are derivatives. -

Improper accounting for warrants and beneficial conversion feature

3. Rubino told the consultant that he would need to value the warrants using
- the Black-Scholes option pricing model. Accordingly, the consultant found a Black-
Scholes calculator on the internet. This calculator calted for him to fill in variables for
the warrants’ “equity price,” “strike price,” “volatility,” “riskless interest rate,” and “time
to maturity,” and would then generate a Black-Scholes valuation. For “volatility” and

. “interest rate,” however, the consultant simply inserted the generic numbers provided as
an example by the website, rather than calculate the actual volatility of Kentucky Energy
stock and determine the real riskless interest rate. In fact, Kentucky Energy’s stock price
was far more volatile than that listed in the website example.

LR

4, Using this method, the consultant arrived at a value for the warrants issued
during the last quarter of 2004. He recorded that value as an expense on the company’s
statement of operations and sent his draft financial statements to Kempisty & Company.

7 5. Rubino, however, contacted the consultant and told him that he should
have recorded the warrant valuation as an asset on the company’s balance sheet, rather
than as an expense on its statement of operations, and that he should then have amortized
that amount over the life of the underlying convertible notes. Not only was this '
accounting treatment incorrect, but both Rubino and the consultant ignored the necessity
to provide for the beneﬁ(:lal conversion feature of the notes.

- 6 Tirfact, accounting for the warranfs in ‘accordarics with GAAP requ1red
that the proper inputs be used in the Black-Scholes option pricing model. Kentucky
Energy should have allocated the loan proceeds first to the notes and the warrants; and
then, from the portion allocated to the notes, reallocated that to the notes and the
beneficial conversion feature of the notes. The amount of proceeds allocable to the
warrants and the beneficial conversion feature would be accounted for as paid-in-capital
and as a discount to the face amount of the note. The note should have been recorded net
of this discount on the balance sheét and the discount should have been amortized to
interest expense in the statement of operations over the life of the notes.

7. Rubino testified that he did not know what the consultant’s accounting
background was, or whether he was familiar with GAAP. Even after he decided that the
consultant’s first set of financial statements was mcorrectly prepared Rubino took no
further steps.to verify the consultant’s competence '

GAAP fag'lurjes o

8. . For the first quarter of 2005, using the same methodology established in-
2004, the consultant arrived at a value of $15,694,422 for the warrants, and that amount
less amortization of $1,881,139, or $13,813,283 was recorded as an asset on the




company’s balance sheet. In the subsequent quarters of 2005, the consultant continued to
calculate the warrant valuation improperly and to record it as an asset which, for each of
the first two quarters, amounted to over 60% of Kentucky Energy’s total assets. On the
company’s statements of operations, the warrant amortization expense increased
correspondingly, and on its 2005 year-end statement of operations amounted to 70% of
Kentucky Energy’s net loss. Throughout this period, the consultant continued to fail to
consider the effect of the beneficial conversion feature of the promissory notes.. The
combined valuation of the warrants and the beneficial conversion features should not
have exceeded the proceeds the company had received from the notes, which amounted
to $1,875,000 at the end of the first quarter and $3,105,000 at the end of 2005, and they
should not have been recorded as an asset.

9. For its year ended December 31, 2005, as a result of its improper
dccounting for the warrants and convertible notes, Kentucky Energy recorded the warrant
asset in the amount of $3,097,903 on its balance sheet, reflecting the ensuing quarters’
amortization as an expense on its statements of operations. In so doing, the company
overstated total assets by 43% and overstated its net-loss by 197%. It also materially
overstated paid-in capital, retained deficit, shareholders’ equity and expenses. This
improper accounting was material to balance sheets and statements of operations
contained in its quarterly filings for 2005 as well. For example, its assets were overstated
by approximately $13.8 million, or 213%;in the fitiancial statements contained in its
Form 10-Q for the first quarter of 2005 and its net loss was overstated by approximately
174% for the second quarter of 2005. =~ -7 T

Audit aid Reviews - -~

"10."  Kempisty & Company conducted quarterly reviews and a year-end audit
of Kentucky Energy’s financial statements for the 2005 year. In the report filed with the
Form 10-KSB filed by the company-on May 9; 2006, Kémpisty & Company stated that
the financial statement presented fairly the financial position of the company at
December 31, 2005. On these engagements, Rubino was the engagement partner and
Kempisty was the concurring review partner. They were the only auditors who worked
on this engagement, and in fact were the only partriers and auditors in the firm at the
time.

The Board’s auditing standards JSailures by Rubino as the engagement partner
Lack of training and proficiency

- 11.  Rubino lacked the necessary training and proficiency as an auditor to
propetly interpret the professional guidance under GAAP having to do Wwith accounting
for warrants and convertible notes. The workpapers reflect no analysis to support treating
the warrants as assets on Kentucky Energy’s balance sheet. Nevertheless, he sought no
outside advice on these issues. In fact, Rubino did not realize that in accounting for the
warrants he was dealing with derivative instruments requiring a careful analysis for
proper accounting.




12.  The Board’s auditing standards require that the audit be performed by "a
person or persons having adequate technical training and proficiency as an auditor." AU
§ 210.01. The Board’s Auditing Standards further require that “[t]he auditor with final
responsibility for the engagement should know, at a minimum, the relevant professional
accounting and auditing standards . . ..” AU § 230.06.

Failure to exercise due professional care and skepticism
and to obtain sufficient competent evidential matter

13.  Rubino also failed to obtain and sufficiently examine, read and understand
all of the underlying documents evidencing the note/warrant transactions. The
workpapers did not contain copies of all the relevant agreements underlying the
convertible note financings. There is no evidence that Rubino evaluated this
documentation to understand how the transactions should be accounted for under GAAP.

14.  Rubino knew that Kentucky Energy’s consultant had limited knowledge of
accounting and GAAP, yet he failed to review in sufficient detail the Black-Scholes
assumptions and analysis the consultant had used, therefore failing to discover that he had
merely used the generic volatility and interest rate numbers off the website rather than
obtain the correct numbers for Kentucky Energy.

: 15.  The Board’s auditing standards require that "[djue professional care is to
be exercised in the planning and performance of the audit and the preparation of the
report." AU § 230.01. Among other things, due professional care requires that an auditor
exercise professional skepticism, defined as "an attitude that includes a questioning mind
and a critical assessment of audit evidence." AU § 230.07. Gathering and objectively
evaluating audit evidence requires the auditor to consider the competency and sufficiency
of the evidence. "AU § 230.08." In exefcising professional skepticism, the auditor should
not be satisfied with less than persuasive evidence because of a belief that management is
honest. -AU § 230.09. -

16.  The Board’s auditing standards also require that "[s]ufficient competent
evidential matter is to be obtained through inspection, observation, inquiries, and .-~
confirmations to afford a reasoriable basis for an ‘opinion regardirig the financial
statements under audit.” AU § 326.01. To be competent, evidence, regardless of its

' form, must be both valid and relevant. AU §326:21. Tn-addition, the duditor should -

"recognize the possibility that the financial statements may not be fairly presented in
conformity with generally accepted accounting principles ..." and should "consider
relevant evidential matter regardless of whether it appears to corroborate or contradict the
assertions in the financial statements:"™ AU § 326.25. Management representations "are
part of the evidential matter the independent auditor obtains, but they are not a substitute
for the application of those auditing procedurés necessary to afford a reasonable basis for
an opinion regarding the financial statements under audit." AU § 333.02.




®

Failure to comply with relevant auditing standards
regarding auditing of derivatives

17.  In fact, the Board’s auditing standards provide specific guidance to
auditors in planning and performing auditing procedures for assertions about derivative
instruments that are made in an entity’s financial statements. AU§ 332. This guidance
states that the auditor may need special skills or knowledge to plan and perform auditing
procedures for certain assertions about derivatives and securities. AU 332.05.

" 18.  Rubino failed to, among other things:

. Understand the application of generally: accepted accounting

principles for assertions about derivatives (AU§ 332.05)
. J Understand the . determination of fair value of derivatives,

including the reasonableness of key assumptions (AU§ 332.05 and AU§ 332.40)

. Alter its risk assessment and audit procedures based on the entity’s
inexperience with a derivative (AU§ 332.08) '

o Obtain evidence supporting management’s assertion about fair
value of the derivative (AU§ 332.35) and

. Evaluate whether the presentation and disclosure of derivatives are

in 'conformity'm'th generally accepted accounting principles (AU§ 332.49).

Thus, Rubino failed to fulfill his responsibilities under the Board’s auditing
standards for auditing those instruments.

The Board’s auditing standards review failures by Rubino as the engagement partner

19.  In addition to the audit failures, Rubino failed to comply with the specific
standards applicable to interim reviews of Kentucky Energy’s 2005 quarterly financial
statements. These standards, set forth in AU § 722, provide guidance on the nature,
timing and extent of the procedures to be performed by an independent accountant when
conducting a review of interim financial information.

~20.  The objective of a review of interim financial information is to provide -
the accoiintant with a basis for communicating whether hé or she is aware of ariy material
modifications that should be made to the interim financial information for it to conform
with GAAP. AU § 722.07. The standards specifically require the accountant to perform
certain procedures when conducting a review of interim financial information, including,
but not limited to inquiring of management about unusual or complex situations that may
have an effect on the interim financial information, and matters-about which questions
have arisen in the course of applying the review procedures and significant journal entries
and other adjustments. AU § 722.18. :

21.  The unusual or complex situations, referred to in the above paragraph,
specifically include the use of derivative instruments and unique terms for debt that could
affect classification. AU § 72255 (Appendix'B).- Rubino, however, did not give




adequate consideration to the analysis and classification of the detivative instruments
recorded in the financial statements.

22.  Finally, the same standards relating to adequate technical training and

proficiency, due professional care and professional skepticism apply to reviews as well as

audits. AU § 722.01. Therefore, Rubino’s audit failures for Kentucky Energy’s year
ended December 31, 2005 apply equally to the quarterly reviews.

The Board’s auditing standards failures by Kempisty as the concurring review partner

23.  Kempisty, as the concurring review partner, was responsible for
performing an objective review of significant auditing, accounting, and financial
reporting matters that came to his attention, and was an integral part of the resolution of
matters prior to the i 1ssuance of the firm's audit report SEC Practice Section (“SECPS”)
§1000.39 {Appendix E).¥ On the basis of that review, Kempisty was required to conclude
that no matters came to his attention that caused him to believe that the financial T
statements of Kentucky Energy were not in conformity with GAAP in all material
respects, and that the firm's audit was performed in accordance with the standards of the
Board.

24.  Kempisty was required, among other things, to review documentation of
the tesolution of significant accounting, auditing and financial reporting matters. His
review of the financial statements and management documentatlon Should have alerted
h1m to the mlstakes in valuing and- class1fymg the warrants ' K :

25."  Kempisty had additional specific responsibilities with respect to the
concurring review of Kentucky Energy’s interim financial statements. For a review
conducted on interim financial information on financial statements in an SEC client’s
quarterly Form 10-Q or 10-QSB filing, a member firm's policies.and procedures should
require discussion with the concurring partner reviewer, prior to the completion of the

~ review, about any matters identified in the review that involve a significarit risk of

material misstatement of the financial‘statements. “Any such 1nv01vernent shouId be
documented SECPS §1000.39 (Appendix E).

26.  Although testimony indicates that Kempisty did discuss the
warrant/convertible note accouinting issue with Rubino, the workpapers for the interim
reviews do not contain any documentation of such discussions nor of matters identified in
the review that involve a significant risk of material misstatement of the financial
statements. '

__ 27.  Finally, as a general matter, Kempisty as concurring reviewer was
required to have “sufficient relevant technical expertise and experience” to perform his

This references concurring partner review standards set by the AICPA which were adopted by the
Board following passage of the Sarbanes-Oxley Act of 2002. Kempisty & Company was a member of the
SEC Practice Section of the AICPA from 199lunnl the formatlon of the Board making it sub_lect to these ,
standards . . ] :

8




dutics. SECPS §1000.39 (Appendix E). In this matter he was therefore required to have
technical expertise and experience in the area of accounting for derivatives, including
warrants and convertible notes. The standards also require that a concurring reviewer
seek assistance from other individuals to supplement his knowledge when necessary.

28."  As concurring reviewer for both the interim reviews and year-end audit,
Kempisty lacked the expertise and experience necessary to understand that the
instruments involved in the transactions were derivatives. He also failed to seek outside
professional assistance to understand how to properly account for such items.

Misstatement in Audit Report

29. In this matter, Kempisty & Company’s audit report falsely states that they
conducted the audit in accordance with the standards of the Board, and that in its opinion
the financial statements of Kentucky Energy were presented fairly, in all material
. respects, in conformity with accounting principles generally accepted in the United States
of America. In fact, they were not.

D. VIOLATIONS

30. Section 13(a) of the Exchange Act and Rules 12b-20, 13a-1 and 13a-13
thereunder require issuers with securities registered under Section 12 of the Exchange
Act to file quarterly-and annual reports with the Commission and to keep this information
current. The obligation to file such reports embodies the requirement that they be true
and correct. See, e.g., SEC v. Savoy Indus., Inc., 587 F.2d 1149, 1165 (D.C. Cir. 1978),
cert. denied, 440 U.S. 913 (1979).

31. As discussed above, for the year ended December 31, 2005, Kempisty & -
Company, Kempisty and Rubino caused Kentucky Energy to file false and misleading
quarterly and annual reports with the Commission that misrepresented the financial
results of Kentucky Energy, overstating total assets and net loss. By their conduct
described above, Kempisty & Company, Kempisty and Rubino willfully aided and
abetted and caused Kentucky Energy’s violations of Section 13(a) of the Exchange Act,
and Rules 12b-20, 13a-1, and 13a-13 thereunder.

E. FINDINGS

1. Based on the foregoing the Commission finds that Kempisty & Company,
Kempisty and Rubino willfully aided and abetted and caused Kentucky Energy’s
violations of Section 13(a) of the Exchange Act, and Rules 13a-1, 13a-13 and 12b-20
thereunder. : :

2. Based on the foregoing, the Commission finds that Kempisty & Company,
Kempisty and Rubino engaged in improper professional conduct pursuant to Section
4C(a)(2) of the Exchange Act and Rule 102(e)(1)(ii) of the Commission’s Rules of
Practice, and willfully aided and abetted and caused Kentucky Energy’s violation of the




federal securities laws, pursuant to Section 4C(a)(3) of the Exchange Act and Rule
102(e)(1)(iii) of the Commission’s Rules of Practice.

IV.
In view of the foregoing, the Commission deems it appropriate to impose the
sanctions agreed to in Respondents’ Offers.

Accordingly, it is hereby ORDERED, effective immediately that:

A. Respondents Kempisty & Company, Kempisty and Rubino shall cease and
desist from committing or causing any violations and any future violations of Section 13(a}
of the Exchange Act and Rules 12b-20, 13a-1 and13a-13 promulgated thereunder.

B. Kempisty & Company, Kempisty and Rubino are denied the privilege of
appearing or practicing before the Commission as an accountant.

C. After one year from the date of this Order, Kempisty may request that the
Commission consider his reinstatement. After three years from the date of this Order,
Rubino may request that the Commission consider his reinstatement.

D. Respondents Kempisty and Rubino may separately request that the
Commission consider their reinstatement by submitting an application (attention: Office of
the Chief Accountant) to resume appearing or practicing before the Commission as:

1. - apreparer or reviewer, of a person responsible for the preparation
or review, of any public company’s firiancial statements that are filed with the
Commission. Such an application must satisfy the Commission that Kempisty’s or
Rubino’s work in his practice before the Commission will be reviewed cither by the
independent audit committee of the public company for which he works or in some other
acceptable manner, as long as hie practices before the Commission in this capacity; and/or

2. an independent accountant.” Such an application must satisfy the
Commission that: '

_ a. Kempisty or Rubino, or the public accounting firm with
which he is associated, is registered with the Board in accordance with the Sarbanes-
Oxley Act of 2002, and such registration continues to be effective;

b. Kempisty or Rubino, or the registered public accounting
firm with which he is associated, has been inspected by the Board and that inspection did
not identify any criticisms of or potential defects in the respondent’s or the firm’s quality
control system that would indicate that the respondent will not reéceive appropriate
supervision;

10




c. Kempisty and/or Rubino has resolved all disciplinary issues
with the Board and has complied with all terms and conditions of any sanctions imposed
by the Board (other than remstatement by the Commission); and .

d. Kempisty and/or Rubino acknowledges his responsibility,
as long as that Respondent appears or practices before the Commission as an independent
accountant, to comply with all requirements of the Commission and the Board, including,
but not limited to, all requirements relating to registration, inspections, concurring partner
reviews and quality control standards.

E. The Commission will consider an application by Kempisty or Rubino to
resume appearing or practicing before the Commission provided that his state CPA
license is current and he has resolved all other disciplinary issues with the applicable state
boards of accountancy. However, if state licensure is dependent on reinstatement by the
Commission, the Commission will consider an application on its other merits. The

Commission’s review may include, consideration of, in addition to the matters referenced .~ -~ -5

above, any other matters relating to Respondent’s character, integrity, professional
conduct, or qualifications to appear or practice before the Commission.

By the Commission. - -

Ehzabeth M. Murphy
Secretary
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SECURITIES AND EXCHANGE COMMISSION !

17 CFR Chapter 11
[Release Nos. 33-9284; 34-65960, 39-2482, 1A-3336, IC-29886; File No. $7-43-1 1]

List of Rules to be Reviewed Pursuant to the Regulatory Flexibility Act

AGENCY: Securities and Exchange Commission.

ACTION: Publication of list of rules scheduled for review.

SUMMARY: The Securities and Exchange Commission is today publishing a list of rules to Be
réviewéd pursuant to Section 610 of the Regulatory Flexibility Act. The list is published to
provide the public with noticé that these rules are scheduled for review By the agency and to
invite public comment on them.

DATES: Comments shopld be submitted by [insert date 30 days after publication].
ADﬁRESSES: Comments may be submitted by any of the following methods:

Electronic comments:

e Use the Commission’s Internet comment form{http://www.sec. gov/rules/other.shtml); or

_* Send an e-mail to rule-comments(@sec.gov. Please include File Number $7-43-11 on the

subject line; or

¢ Use the Federal eRulemaking Portal (http://www.regulations.gov). Follow the

- instructions for submitting comments.

Paper comments:

» Send paper comments in triplicate to Elizabeth M. Murphy, Secretary, Securities and
Exchange Commission, 100 F Street NE, Washington, DC 20549-1090. All submissions

. should refer to File No. $7-43-11. This file number should be included on the subject line

1f e-mail 1s used. To help us process and review your comments more efficiently, please
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use only one method. The Commission will post all comments on the Commission’s

Internet website (http://www.sec.gov/rules/other.shtml). Comments also are available for

website viewing and printing in the Commission's Public Reference Room, 100 F Street
NE, Washington, DC 20549 on official business days between the hours of 10:00 a.m.
and 3:00 p.m. All comments received will be posted without change; we do not edit
personal identifying information from submissions. You should submit only information

that you wish to make available publicly.

FOR FURTHER INFORMATION CONTACT: Anne Sullivan, Office of the General

Counsel, 202-551-5019.

SUPPLEMENTARY INFORMATION: The Regulatory Flexibility Act ("RFA"), codified at 5

U.S.C. 600-611, requires an agency to review its rules that have a significant economic impact

upon a substantial number of small entities within ten years of the publication of such rules as

final rules. 5 U.S.C. 610(a). The purpose of the review is "to determine whether such rules

should be continued without change, or should be amended or rescinded . . . to minimize any

significant economic impact of the rules upon a substantial number of such small entities.” 5

U.S.C. 610(a). The RFA sets forth specific considerations that must be addressed in the review

of each rule:

the continued need for the rule;

the nature of complaints or comments received concerning the rule from the public;

the complexity of the rule;

the extent to which the rule overlaps, duplicates or conflicts with other federal rules, and,

to the extent feasible, with state and local governmental rules; and




o the length of time since the rule has been evaluated or the degree to which technology,

. economic conditions, or other factors have changed in the area affected by the rule. 5

U.S.C. 610(c).

The Securities and Exchange Commission, as a matter of policy, reviews all final rules
that it published for notice and comment and, therefore, the list below is broader than that
required by the RFA, and may include rules that do not have a significant economic impact on a
substantial number of small entities. Where the Commission has previously made a
determination of a rule's impact on small businesses, the determination is noted on the list. The
Commission particularly solicits public comment on whether the rules listed below affect small
businesses in new ;:)r different ways than when they were first adopted.

The rules and forms listed below are scheduled for review by staft of the Commission
during the next twelve months. The list includes rules from 2060. When the Commission
implemented the Act in 1980, it stated that it “intend[ed] to conduct a broader review [than that
required by the RFA], with a view to identifying those rules in need of modification or even
rescission.” Securities Act Release No. 6302 (Mar. 20, 1981), 46 FR 19251 (Mar. 30, 1931).

List of Rules to be Reviewed

Title: Rule 17f-7

Citation: 17 CFR 270.17{-7

Authority: 15 U.S.C. 80a-6(c), 80a-7(d), 80a-17(f), 80a-37(a)

Description: Rule 17f-7 under the Investment Company Act of 1940 sets certain

requirements for maintaining the assets of a registered management
investment company with a foreign securities depository, including the
requirement that the fund's contract with its global custodian must obligate
the custodian to analyze and monitor the custody risks of using the
depository and provide information about the risks to the fund or its
adviser. If a custody arrangement with a securities depository no longer




Prior Commission
Determination Under
5U.8.C. 601:

Title:
Citation:
Authority:

Description:

Prior Commission
Determination Under
5U.8.C. 601:

Title:
Citation:
Authority:

Description:

meets the requirements of the rule, the assets must be withdrawn from the
depository as soon as reasonably practicable.

A Final Regulatory Flexibility Analysis was prepared in accordance with 5
U.S.C. 604 in conjunction with the adoption of Release No. 1C- 24424,
which the Commission issued on April 27, 2000. Comments to the
proposing release and any comments to the Initial Regulatory Flexibility
Analysis were considered at that time.

* % % k%

Revised Transfer Agent Form and Related Rule.
17 CFR 240.17Ac2-2, 17 CFR 249b.102, 17 CFR 240.17a-24.
15 U.8.C. 78a et seq.

These rules amended Rule 17Ac2-2 and Form TA-2 under the Securities
Exchange Act of 1934 (“Exchange Act”) and rescinded Rule 17a-24 under
the Exchange Act to obtain more comprehensive information from transfer
agents about their activities while making Form TA-2 clearer and easier
for transfer agents to complete.

A Final Regulatory Flexibility Analysis was prepared in accordance with 5
U.5.C. 604 in conjunction with the adoption of Release No. 34-42892,
which was approved by the Commission on June 2, 2000. No comment in
response to the initial regulatory flexibility analysis was received, and no
comment specifically addressed that analysis. One commenter, however,
indicated that the proposed amendments would not require significant
modifications to existing procedures or systems. The Commission stated
that the rule amendments, as adopted, would not have an additional
significant economic impact on a substantial number of small entities.

% % % %k %
Rule 237
17 CFR 230.237
15 U.S.C. 77s(a), 77z-3

Rute 237 under the Securities Act of 1933 (“Act”) exempts from
registration under the Act certain securities offered to individuals who

4




Prior Commission
Determination Under
5 U.8.C. 601:

Title:

Citation:

Authority:

. Description:

Prior Commission
Determination Under
5 U.S.C.601:

. Title:

reside in or are present in the United States, and who contribute to or
receive the income and assets from a Canadian retirement account or sold
to such accounts. Among other conditions, rule 237 requires written
offering materials for these securities to disclose that the securities are not
registered with the Commission and that the securities may not be offered
or sold in the United States unless registered or exempt from registration.

A Final Regulatory Flexibility Analysis was prepared in accordance with 5
U.S.C. 604 in conjunction with the adoption of Release No. 1C-24491,

‘which was issued by the Commission on June 7, 2000. Comments to the

proposing release and any comments to the Initial Regulatory Flexibility
Analysis were considered at that time.

* ok kx  k %

Rule 7d-2
17 CFR 270.7d-2
15 U.S.C. 80a-37(a)

Rule 7d-2 under the Investment Company Act of 1940 excludes from the
defimtion of “public offering” under the Act offerings of certain securities
to natural persons who reside in or are present in the United States, and
who contribute to or receive the income and assets from a Canadian
retirement account or sales of certain securities to such accounts. Among
other conditions, rule 7d-2 requires written offering materials for these
securities to disclose that (i) the securities are not registered with the
Commission and that the securities may not be offered or sold in the
United States unless registered or exempt from registration and (ii) the
investment company that issued the securities is not registered with the
Commission.

A Final Regulatory Flexibility Analysis was prepared in accordance with 5
U.S.C. 604 in conjunction with the adoption of Release No. 1C-24491,
which was issued by the Commission on June 7, 2000. Comments to the
proposing release and any comments to the Initial Regulatory Flexibility
Analysis were considered at that time.

% ok k%

Privacy of Consumer Financial Information (Regulation S-P).




Citation;

Authority:

Description:

Pror Commission
Determination Under
5U.S.C. 601:

17 CFR Part 248.

15U.S.C. 6801 et seq., 15U.S.C. 78a et seq., 15 U.S.C. 80a-1 ef seq., 15
U.S.C. 80b-1 ef seq.

Regulation S-P consists of rules that implemented, with respect to
investment advisers registered with the Commission, brokers, dealers, and
investment companies, provisions in Title V of the Gramm-Leach-Bliley
Act requiring the provision of consumer financial privacy notices,
restricting disclosures of nonpublic personal information, and mandating
that the Commission establish standards to protect customer information.

A Final Regulatory Flexibility Analysis was prepared in accordance with 5
U.S.C. 604 as summarized in Release No. 34-42974, which was approved
by the Commission on June 22, 2000. No comment in response to the
initial regulatory flexibility analysis was received, although commenters
who addressed the proposed rules suggested that the Commission reduce

- compliance burdens by, among other things, providing model forms,

Title:
Citation:

Authority:

Description:

providing additional examples, adding additional flexibility for providing
initial privacy notices, and extending the rules’ effective date. In response,
the Commission provided an Appendix with sample clauses that could be
used in privacy notices under appropriate circumstances, an extended
compliance date to allow more time to comply and more opportunity to
include initial notices with other mailings, an additional example
permitting the householding of annual privacy notices with prospectuses
or investor reports delivered under the Commission’s householding rules,
and revisions permitting the delivery of an initial notice within a
reasonable time after establishing a customer relationship in two |
additional circumstances. ) |

£ % ok k%

Selective Disclosure and Insider Trading.
17 CFR 243.100 — 103, 17 CFR 240.10b5-1 and 10b5-2.

15 U.S.C. 78c¢, 78i, 78j, 78m, 780, 78w, 78mm, and 80a-29, unless
otherwise noted.

These rules address the selective disclosure by issuers of material
nonpublic information; when insider trading liability arises in connection
with a trader's "use" or "knowing possession” of material nonpublic
information; and when the breach of a family or other non-business
relationship may give rise to liability under the misappropriation theory of
insider trading. The rules are designed to promote the full and fair
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Prior Commuission
Determination Under
51.8.C.601:

Title:

Citation:

Authority:

Description:

Prior Commission
Determination Under

5U.S.C. 601:

Title:
Citation:
Authority:

Description:

disclosure of information by issuers, and to clarify and enhance existing
prohibitions against insider trading.

A Final Regulatory Flexibility Analysis was prepared in accordance with 5
U.S.C. 604 in conjunction with the adoption of Release No. 33-7881,
approved by the Commission on August 15, 2000, which adopted
Regulation FD and the related rules and revisions. Comments to the
proposing release were considered at that time.

£ % % x %

Financial Statements and Periodic Reports for Related Issuers and
Guarantors.

17 CFR 210.3-10, 17 CFR 210.3-16, 17 CFR 240.12h-5, 17 CFR
2492201

15 U.S8.C. 77a et seq., 15 U.8.C. 78a ef seq., 15 U.S.C. 80a-1 ef seq.

These rules provide financial reporting rules for related issuers and
guarantors of guaranteed securities and provide an exemption from
Exchange Act periodic reporting for subsidiary issuers and subsidiary
guarantors of these securities.

Pursuant to the Regulatory Flexibility Act (15 U.S.C. § 605(b)), the
Chairman of the Commission ¢ertified at the proposal stage on February
26, 1999 in Release No. 33-7649 that the revisions to rules and forms
would not have a significant economic impact on a substantial number of
small entities. The Commission received no comments specifically
addressing the certification.

* & # * *

Unlisted Trading Privileges.
17 CFR 240.12£-2(a).
15 U.8.C. 78a et seq.

This rule amended Rule 12f-2(a) under the Exchange Act to provide that a
national securities exchange extending unlisted trading privileges to an
initial public offering security listed on another exchange would no longer
be required te wait until the day after trading had commenced on the
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Prior Commission
Determination Under
5 U.S.C. 601:

Title:

Citation:
Authority:

Description:

Prior Commission
Determination Under
5U.S8.C. 601:

Title:
Citation:

Authority:

listing exchange to allow trading in that security, but instead would be
permitted to begin trading an initial public offering issue immediately after
the listing exchange’s reporting of the first trade in the security to the
Consolidated Tape.

A Final Regulatory Flexibility Analysis was prepared in accordance with 5
U.S.C. 604 in conjunction with the adoption of Release No. 34-43217,
which was approved by the Commission on August 29, 2000. No
comment in response to the initial regulatory flexibility analysis was
received, and no comment specifically addressed that analysis.
Commenters did, however, offer support for the proposal on the basis that
a one-day trading delay imposed a burden on competition. Based in part
on comments, the Commission decided to adopt the rule amendment as
proposed.

Amendments to Rule 9b-1 Under the Securities Exchange Act of 1934
Relating to the Options Disclosure Document.

17 CFR 240.9b-1.
15 U.S.C. 78a et seq.

The Commission adopted minor or technical amendments to Rule 9b-1
under the Exchange Act to revise certain language in the rule to better
reflect the disclosure requirements regarding standardized options.

Pursuant to 15 U.S.C. 605(b), the Chairman of the Commission certified at
the proposal stage, on June 25, 1998, that the proposed amendments to
Rule 9b-1 under the Exchange Act would not have a significant economic
impact on a substantial number of small entities. The Commission
received no comment specifically addressing the certification, and the
Commission adopted the rule amendments substantially as proposed on
October 19, 2000,

x ok ok k%
Form ADV-NR

17 CFR 279.4

15 U.S.C. 77s(a), 15 U.S.C. 78w(a), 15 U.S.C. 77sss(a), 15 U.S.C. 78a-
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Description:

Prior Commission
Determination Under
SUS.C. 601:

Title:
Citation:
Authority:

Description:

Prior Commission
Determination Under
5U.8.C. 601:

Title:

‘ Citation:

Authority:

37(a), and 15 U.S.C. 80b-3(c)(1), 80b-4, and 80b-11(a).

Form ADV-NR is a form for the appointment of an agent for service of
process by a non-resident general partner and non-resident managing
agent of an investment adviser. Each non-resident general partner or
managing agent of an investment adviser must file this form pursuant to
rule 0-2 [17 CFR 275.0-2] under the Investment Advisers Act of 1940.

A Final Regulatory Flexibility Analysis was prepared in accordance with 5
U.S.C. 604 in conjunction with the adoption of Release No. 1A-1897,
which was approved by the Commission on September 12, 2000.
Comments to the proposing release and any comments to the Initial
Regulatory Flexibility Analysis were considered at that time.

# # * * *

_ Form ADV-H

17 CFR 279.3
15 U.S.C. 80b-3(c)(1), 80b-4, and 80b-11(a)

An investment adviser must file Form ADV-H pursuant to rule 203-3 [17
CFR 275.203-3] under the Investment Advisers Act of 1940 to request a
temporary hardship exemption or apply for a continuing hardship
exemption from the requirement to make Advisers Act filings
electronically with the Investment Adviser Registration Depository
(IARD).

A Final Regulatory Flexibility Analysis was prepared in accordance with 5
U.S.C. 604 in conjunction with the adoption of Release No. IA-1897,
which was approved by the Commission on September 12, 2000.
Comments to the proposing release and any comments to the Initial
Regulatory Flexibility Analysis were considered at that time.

% %k % ' * %
Delivery of Proxy Statements and Information Statements to Households.
17 CFR 230.154, 17 CFR 240.14a-2 and 14a-3, 17 CFR 240.14a-7, 17
CFR 240.14a-101, 17 CFR 240.14b-1 and 14b-2, 17 CFR 240.14¢-3, 17
CFR 240.14¢-101.

15 US.C. 77a et seq., 15 U.S.C. 78a et seq., 15 U.S.C. 80a-1 et seq.




Description:

Prior Commission
Determination Under
5 U.S.C. 601:

Tatle:
Citatiqn:
Authority:

Description:

Prior Commission
Determination Under
5U.S8.C.601:

Title:
Citation:

Authority:

These amendments permit companies and intermediaries to satisfy the
delivery requirements for proxy statements and information statements
with respect to two or more security holders sharing the same address by
delivering a single proxy statement or information statement to those
security holders. These amendments also modify the rules for
houscholding annual reports and permit householding of proxy statements
combined with prospectuses.

A Final Regulatory Flexibility Analysis was prepared in accordance with 5
U.S.C. 604 in conjunction with the adoption of Release No. 33-7912,
approved by the Commission on October 27, 2000, which adopted the
amendments. Comments to the proposing release were considered at that
time. The Commission received no comments on the Initial Regulatory
Flexibility Analysis. ’

* * * * *

Rule 203-3
17 CFR 275.203-3
15 U.S.C. 80b-3(c)(1) and 80b-11(a)].

Rule 203-3 under the Investment Advisers Act of 1940 Advisers Act
provides a temporary hardship exemption and a “continuing hardship
exemption” from the requirement to make Advisers Act filings
electronically with the Investment Adviser Registration Depository

(IARD).

A Final Regulatory Flexibility Analysis was prepared in accordance with 5
U.S.C. 604 in conjunction with the adoption of Release No. IA-1897,
which was approved by the Commission on September 12, 2000.
Comments to the proposing release and any comments to the Initial
Regulatory Flexibility Analysis were considered at that time.

* * * #* ES
Disclosure of Order Routing Practices.

17 CFR 240.11Ac1-5 and 240.11Acl-6, renumbered 17 CFR 242.605 and
242.606.

15U.S.C. 78a et seq.
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. . Description:

Prior Commission
Determination Under
5 U.S.C. 601:

Title:

Citation:

Authority:

Description:

The Commission adopted Rule 11Ac1-5 under the Exchange Act to
require market centers that trade national market system securities to make
available to the public monthly electronic reports that include uniform
statistical measures of execution quality. It adopted Rule 11 Ac1-6 under
the Exchange Act to require broker-dealers that route customer orders in
equity and option securities to make publicly available quarterly reports
that, among other things, identity the venues to which customer orders are
routed for execution, and, in addition, to disclose to customers, on request,
the venues to which their individual orders were routed.

A Final Regulatory Flexibility Analysis was prepared in accordance with 5
U.5.C. 604 in conjunction with the adoption of Release No. 34-43590,
which was approved by the Commission on November 17, 2000. No
comment in response to the initial regulatory flexibility analysis was
received, and no comment specifically addressed that analysis. Some
commenters stated, however, that they believed compliance with the
proposed rules, particularly Rule 11Ac1-5, could be significantly more
burdensome for smaller firms than for large ones. The Commission did
not agree that compliance with the rules would be unduly burdensome for
firms considered small entities for purposes of the Regulatory Flexibility
Act, particularly after the omission from the final rules of a proposed
requirement of a narrative discussion and analysis of order routing
objectives and results.

* * * * *

Firm Quote and Trade-Through Disclosure Rules for Options.

17 CFR 240.11Ac1-1, renumbered 17 CFR 242.602, and 11Ac1-7, 11 Aci-
7 repealed December 27, 2002.

15 U.S.C. 78a et seq.

The Commission amended Rule 11Acl-1 under the Exchange Act to
require options exchanges and options market makers to publish firm
quotes and adopted Rule 11Ac1-7 under the Exchange Act to require a
broker-dealer to disclose to its customer when its customer’s order for
listed options is executed at a price inferior to a better published quote and
what that better quote was, unless the transaction was effected on a market
that 15 a participant in an intermarket options linkage plan approved by the
Commission.
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Prior Commission
Determination Under
5 U.8.C. 601:

Title:

Citation:

Authority:

Description:

Prior Commission
Determination Under
5 U.S8.C. 601:

Title:
Citation:
Authority:

Description:

A Final Regulatory Flexibility Analysis was prepared in accordance with 5
U.S.C. 604 in conjunction with the adoption of Release No. 34-43591,
which was approved by the Commission on November 17, 2000. No
comment in response to the initial regulatory flexibility analysis was
received, and no comment specifically addressed that analysis.

* %k k%

Revision of the Commission’s Auditor Independence Requirements.
17 CFR 210.2-01, 17 CFR 240.14a-101.

15 U.S.C. 77c et seq., 15 U.S.C. 78c et seq., 15 U.S.C. 79¢ et seq., 15
U.S.C. 80a et seq. '

The Commission amended Rule 2-01 in Regulation S-X and Item 9 in
Schedule 14A under the Securities Exchange Act to modernize its
guidance for determining whether an auditor is independent in light of
investments by auditors (or the auditor’s family members) in audit clients,
employment relationships between auditors (or the auditor’s family
members) and audit clients, and the scope of services provided by audit
firms to their audit clients.

A Final Regulatory Flexibility Analysis was prepared in accordance with 5
U.S.C. 604 in conjunction with the adoption of Release No. 33-7919,
which was approved by the Commission on November 21, 2000. In
response to multiple public comments, the Commission made
modifications to reduce the impact of the new rules on small entities. In
light of those modifications, the Commission concluded that the rules as
adopted would not have a significant impact on a substantial number of
small entities.

Options Price Reporting Authority.
17 CFR 240.11Aa3-2, renumbered 17 CFR 242.608.
15 U.S.C. 78a et seq.

The Commission adopted amendments to the Options Price Reporting
Authority (“OPRA”) Plan, a national market system plan approved by the

12




Prior Commission
Determination Under
5U.8.C. 601:

Commission pursuant to Section 11 A of the Exchange Act and Rule
11Aa3-2 thereunder, to allocate, among the options exchanges, OPRA’s
peak period message handling capacity. '

A Final Regulatory Flexibility Analysis was prepared in accordance with 5
U.S.C. 604 in conjunction with the adoption of Release No. 34-43621,
which was approved by the Commission on November 27, 2000. The
Commission received one comment directly relating to the initial
regulatory flexibility analysis. The comment, from an OPRA participant
exchange, stated that all its members would be affected if quotation
capabilities were reduced and, as a result, small businesses would be
impacted by the proposed OPRA Plan amendments because many of this
commenter’s members were small entities. Although the Commission
included certain recommendations from commenters in the final OPRA
Plan amendments, it did not believe that entities other than the OPRA
participant exchanges, none of which was a small entity for purposes of
the Regulatory Flexibility Act, would be directly affected by the
amendments, or that the OPRA Plan amendments, as adopted, established
any new reporting, recordkeeping, or compliance requirements for small
entities.

By the Commission W '7}2. %MM?/

Elizabeth M. Murphy
Secretary

Dated: December 15,2011
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Before the

. UNITED STATES OF AMERICA
" SECURITIES AND EXCHANGE COMMISSION

SECURITIES EXCHANGE ACT OF 1934
Release No. 65961 / December 15,2011

ADMINISTRATIVE PROCEEDING
File No. 3-14664 ' -

ORDER INSTITUTING

ADMINISTRATIVE PROCEEDINGS
PURSUANT TO SECTION 15(b) OF THE
In the Matter of ' SECURITIES EXCHANGE ACT OF 1934,
: . MAKING FINDINGS, AND IMPOSING
AHMED AWAN, REMEDIAL SANCTIONS
Respondent. |
1.

The Securities and Exchange Commission (“Commission”) deems it appropriate and in the
public interest that public administrative proceedings be, and hereby are, instituted pursuant to
Section 15(b) of the Securities Exchange Act of 1934 (“Exchange Act™) against Ahmed Awan

"(“Respondent”).

1L

In anticipation of the institution of these proceedings, Respondent has submitted an Offer
of Settlement (the “Offer’”) which the Commission has determined to accept. Solely for the
purpose of these proceedings and any other proceedings brought by or on behalf of the
Commission, or to which the Commission is a party, and without admitting or denying the findings -
herein, except as to the Commission’s jurisdiction over him and the subject matter of these
proceedings, and the finding contained in Section I11.2 below, which are admitted, Respondent
consents to the entry of this Order Instituting Administrative Proceedings Pursuant to Section 15(b)
of the Securities Exchange Act of 1934, Making Findings, and Imposing Remedial Sanctions -
(“Order™), as set forth below.

IIL.

. On the basis of this Order and Réspdndent’s Offer, the Comnﬁssion finds that:

WA

e




1. Awan is 39 years old and lives in Bfooklyn, New York. From
approximately August 2000 until November 2002, Awan was a registered representative associated
with a series of broker-dealers.

2. On November 30, 2011, a judgment was entered by consent against Awan,

. permanently enjoining him from future violations of Section 17(a) of the Securities Act of 1933

and Section 10(b) of the Exchange Act and Rule 10b-5 thereunder, in the civil action entitled
Securities and Exchange Commission v. OCC Holdings et al., 04 Civ. 1122, in the United States
District Court for the Southern District of New York.

3. The Commission’s complaint alleged, among other things, that, in 2002,
while associated with a broker-dealer, Awan made material misrepresentations and omitted
material facts in the sale of promissory notes io investors as part of a fraudulent scheme
orchestrated by defendants Khurram Tanwir and Alan Labineri. '

IV.

In view of the foregoing, the Commiséion deems it appropriate and in the public interest to
impose the sanctions agreed to in Respondent Awan’s Offer.

Accordingly, it is hereby ORDERED pursuant to Section 15(b)(6) of the Exchange Act that
Respondent Awan be, and hereby is: '

barred from association with any broker, dealer, investment adviser, municipal securities
dealer, municipal advisor, transfer agent, or nationally recognized statistical rating
organization; and

barred from participating in any offering of a penny stock, including: acting as a
promoter, finder, consultant, agent or other person who engages in activities with a

" broker, dealer or issuer for purposes of the issuance or trading in any penny stock, or
inducing or attempting to induce the purchase or sale of any penny stock.

Any reapplication for association by the Respondent will be subject to the applicable laws
and regulations governing-the reentry process, and reentry may be conditioned upon a number of
factors, including, but not Jimited to, the satisfaction of any or all of the following: (a) any

~ disgorgement ordered against the Respondent, whether or not the Commission has fully or partially

waived payment of such disgorgement; (b) any arbitration award related to the conduct that served




. as the basis for the Commission order; (¢) any self-regulatory organization arbitration awardto a
customer, whether or not related to the conduct that served as the basis for the Commission order;
and (d) any restitution order by a self-regulatory organization, whether or not related to the conduct

that served as the basis for the Commission order.

By the Commission.

Elizabeth M. Murphy
Secretary

By: Uill M. Peterson




UNITED STATES OF AMERICA
Before the
SECURITIES AND EXCHANGE COMMISSION

SECURITIES' EXCHANGE ACT OF 1934
Release No. 65962 / December 15, 2011

ADMINISTRATIVE PROCEEDING
File No. 3-14665

ORDER INSTITUTING
ADMINISTRATIVE PROCEEDINGS
PURSUANT TO SECTION 15(b) OF THE
In the Matter of SECURITIES EXCHANGE ACT OF 1934,
MAKING FINDINGS, AND IMPOSING
YAKOY KOPPEL, ) REMEDIAL SANCTIONS
Respondent.
L

The Securities and Exchange Commission (“Commission”) deems it appropriate and in the
public interest that public administrative proceedings be, and hereby are, instituted pursuant to
Section 15(b) of the Securities Exchange Act of 1934 (“Exchange Act”) against Yakov Koppel
(“Koppel” or “Respondent”).

I1.

In anticipation of the institution of these proceedings, Respondent has submitted an Offer
of Settlement (the “Offer”) which the Commission has determined to accept. Solely for the
purpose of these proceedings and any other proceedings brought by or on behalf of the
Commission, or to which the Commission is a party, and without admitting or denying the findings
herein, except as to the Commission’s jurisdiction over him and the subject matter of these
proceedings, and the finding contained in Section 111.2 below, which are admitted, Respondent

‘consents to the entry of this Order Instituting Administrative Proceedings Pursuant to Section 15(b)

of the Securities Exchange Act of 1934, Making Findings, and Imposing Remedial Sanctions
(“Order™), as set forth below.

1118

On the basis of this Order and Respondent’s Offer, the Commission finds that:
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. 1. Koppel is 39 years old and lives in Brooklyn, New York. From
approximately January 1994 to February 2004, Koppel was a registered representative associated
with a series of broker-dealers.

2. On November 30, 2011, a judgment was entered by consent against Koppel,
permanently enjoining him from future violations of Section 17(a) of the Securities Actof 1933
and Section 10(b) of the Exchange Act and Rule 10b-5 thereunder, in the civil action entitled
Securities and Exchange Commission V. OCC Holdings et al., 04 Civ. 1122, in the United States
District Court for the Southern District of New York.

3. The Commission’s complaint alleged, among other things, that, in 2002,
while associated with a broker-dealer, Koppel made material misrepresentations and omitted
material facts in the sale of purported private placement securities and promissory notes to
investors as part of a fraudulent scheme orchestrated by defendants Khurram Tanwir and Alan
Labineri.

IV.

In view of the foregoing, the Commission deems it appropriate and in the public interest to
impose the sanctions agreed to in Respondent Koppel’s Offer.

Accordingly, it is hereby ORDERED pursuant to Section 15(b)(6) of the Exchange Act that
Respondent Koppel be, and hereby is barred from association with any broker, dealer, investment
adviser, municipal securities dealer, municipal advisor, transfer agent, or nationally recognized
statistical rating organization. )

Any reapplication for association by the Respondent will be subject to the applicable laws
and regulations governing the reentry process, and reentry may be conditioned upon a number of
factors, including, but not limited to, the satisfaction of any or all of the following: (a) any
disgorgement ordered against the Respondent, whether or not the Commission has fully or partially
waived payment of such disgorgement; (b) any arbitration award related to the conduct that served
as the basis for the Commission order; (¢) any self-regulatory organization arbitration award to a
customer, whether or not related to the conduct that served as the basis for the Commission order;
and (d) any restitution order by a self-regulatory organization, whether or not related to the conduct
that served as the basis for the Commission order.

By the Commission.

e | Elizabeth M. Murphy-

i Secretary 3 )
. A , By:4ill M. Peterson
L Assistant Secretary
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UNITED STATES OF AMERICA
Before the :
SECURITIES AND EXCHANGE COMMISSION

INVESTMENT ADVISERS ACT OF 1940
Release No. 3337 / December 15,2011

ADMINISTRATIVE PROCEEDING
File No. 3-14666

In the Matter of ORDER INSTITUTING

ADMINISTRATIVE AND CEASE-
. RETIREHUB, INC:  AND-DESIST PROCEEDINGS
and SUNIL K. BHATIA, PURSUANT TO SECTIONS 203(e),
| 203(f) AND 203(k) OF THE

Respondents. INVESTMENT ADVISERS ACT OF

: 1940, MAKING FINDINGS, AND
IMPOSING REMEDIAL SANCTIONS
AND A CEASE-AND-DESIST ORDER

L.

The Securities and Exchange Commission (“Commission”) deems it appropriate
and in the public interest that public administrative and cease-and-desist proceedings be,
and hereby are, instituted pursuant to Sections 203(e), 203(f) and 203(k) of the Investment
Advisers Act of 1940 (“Advisers Act”) against RetireHub, Inc. (d/b/a RetireHub.com)
(“RetireHub”) and Sunil K. Bhatia (“Bhatia” and, together with RetireHub, '
“Respondents”).

IL

~ In anticipation of the institution of these proceedings, Respondents have submitted
an Offer of Settlement (the “Offer”) which the Commission has determined to accept.
Solely for the purpose of these proceedings and any other proceedings brought by or on
behalf of the Commission, or to which the Commission is a party, and without admitting or -
denying the findings herein, except as to the Commission’s jurisdiction over them and the
~ subject matter of these proceedings, which are admitted, Respondents consent to the entry

of this Order Instituting Administrative and Cease-and-Desist Proceedings Pursuant to

Sections 203(e), 203(f) and 203(k) of the Investment Advisers Act of 1940, Making
Findings, and Imposing Remedial Sanctions and a Cease-and-Desist Order (“Order”), as
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the board of RetireHub from at least 2003 to 2

IIL

On the basis of this Order and Respondeﬁts’ Offer, the Commission finds that:

. SUMMARY

This proceeding involves the making of statements that were untrue as to material
facts and omissions of material facts on the uniform investment adviser application form,
Form ADV, by RetireHub, an investment adviser registered with the Commission, and
Sunil Bhatia, RetireHub’s founder, chief executive officer, and chairman of the board.
From at least May 7, 2003 to its withdrawal of registration on February 28, 201 1,
RetireHub’s Form ADV inaccurately stated that it qualified for Commission registration,
by stating that it was an “Internet investment adviser,” a term that is specifically defined in
Rule 203A-2(f) promulgated under the Advisers Act, and that it managed assets of more
than $25 million.! In fact, RetireHub did not qualify as an Internet investment adviser and
did not have $25 million in assets under management. RetireHub also overstated its
number of accounts on Form ADV. Moreover, RetireHub failed to file its required annual
amendments to Form ADYV in 2004, 2006, 2007, and 2009,

RESPONDENTS

1. RetireHub.com was an investment adviser registered with the Commission
from May 7, 2003 through February 28, 2011. RetireHub was formerly known as LTSave,
Inc. and Invesra.

2. Sunil K. Bhatia was the founder, chief executive officer, and chairman of
011. - From October 1991 to-September-1996,
Bhatia was a vice president and registered representative of a broker-dealer/investment
adviser registered with the Commission. From April 1998 to April 2001, he was the chief
executive officer of a broker-dealer registered with the Commission. Bhatia, 53 years old,
lives in Boston, Massachusetts.

RESPONDENTS MISREPRESENTED RETIREHUB’S QUALIFICATIONS TO. -
REGISTER WITH THE COMMISSION, ITS ASSETS UNDER MANAGEMENT
TS NUMBER OF ACCOUNTS, AND THE NATURE OF ITS SERVICES

3. Between 2003 and 2010, RetireHub and Bhatia filed with the Commission
Forms ADV with various materially inaccurate statements, including false bases for
registration with the Commiission. All of RetireHub’s Forms ADV inaccurately stated that
it was an “Internet investment adviser,” and certain of its Forms ADV also inaccurately
stated that (a) it had more than $25 million in assets under management; (b) the firm had -

L Al references to Rule 203A-2(f) refer to the version of the rule in effect when the violations occurred.
Effective September 19, 2011, the Commission renumbered Rule 203A-2(f) as Rule 203A-2(e), but
otherwise did not amend the requirements for an Internet investment adviser.




almost 1,000 accounts; and (c) it provided continuous and regular supervisory or
management services to those accounts.

4. In 2007, RetireHub obtained a contract with an employer group, a
university. In this three-year contract, RetireHub was to provide retirement investment
consulting services to the university’s employees who enrolled in the university’s 403(b)
retirement plan. RetireHub’s only clients came through this contract.

5 From May 7, 2003 through May 2, 2008, RetireHub's Form ADV filings
claimed that the firm was eligible for investment adviser registration with the Commission
because it was an “Internet investment adviser.” To qualify as an Internet investment
adviser, Advisers Act Rule 203A-2(f) requires that the adviser “provide investment advice
to all of its clients exclusively through an interactive website, except that the investment
adviser may provide investment advice to fewer than 15 clients through other means during
the preceding twelve months.”

6. Contrary to what it represented in its filings, RetireHub was not an Internet
investment adviser because it did not provide investment advice exclusively through its
website. Instead, RetireHub staff supplanted and overrode the investment advice gencrated
by RetireHub’s website and manually chose and executed trades in the accounts of its

“users. Additionally, RetireHub employed on-campus representatives at the university who
- provided investment advice to university employees. RetireHub provided investment
advice in ways other than its website to more than the maximum of 14 people permitted -
under the Advisers Act rule. e

7. RetireHub did not meet the definition of an Internet investment adviser from
2003 to 2007 because it was not providing investment advice to users through an
interactive website during that period of time. It also did not meet the definition of an
Internet investment adviser from 2007 to 2010 because it did not provide investment advice
exclusively through a website, and advised more ¢clients than permitted through face-to-
face and telephone contacts. RetireHub was therefore not eligible for registration with the
Commission on that basis. '

8. At the time of the violations, Advisers Act Section 203A prohibited
investment advisers from registering with the Commission unless they managed at least
$25 million in assets or met a designated exemptionl.;1 Advisers Act, Sections
203A(a)(1)(A) & 203A(c). Advisers Act Section 203A(a)(2) defines “assets under
management” as the “securities portfolios with respect to which an adviser provides

2 Effective July 21, 2011, Advisers Act Section 203A generally prohibits an adviser that has assets under
~ management between $25 million and $100 million from registering with the Commission. See Advisers
Act Section 203A(a)(2) (amended by the Dodd-Frank Wall Street Reform and Consumer Protection Act,

Pub. L. No. 111-203, 124 Stat. 1376 (2010) (“Dodd-Frank Act™)); Final Rule: Rules Implementing
Amendments to the Investment Advisers Act of 1940, Investment Advisers Act Release No. 3221 (June 22,
2011). ' : o




continuous and regular supervisory or management services.” The instructions to Form
ADV explain this definition and prescribe the method advisers must use to calculate assets
under management. From February 25, 2008 through March 29, 2010, RetireHub’s Form
ADV filings listed assets under management greater than $25 million as a basis for SEC
registration. In each of its filings during that time period, RetireHub stated that it had
exactly $26 million in assets under management ($4 million in discretionary assets under
management and $22 million in non-discretionary assets under management). RetireHub
improperly included assets of account holders for whom RetireHub did not provide
continuous and regular supervisory or management services. RetireIub did not have any

assets that fit the definition of assets under management the Form ADV instructions.

9. RetireHub included on its Forms ADV $22 million in non-discretionary
assets under management that consisted of its “self-managed” accounts. In reality, for
 these accounts RetireHub merely made recommendations for investments and it was the

client’s responsibility to accept the recommendations or not, and to effect any purchases or
sales of securities. The instructions for Form ADV provide gencral criteria and additional
factors to consider in determining whether an adviser provides “continuous and regular
supervisory or management services” to an advisory account and may, therefore, include
the value of the securities portfolios in that account when calculating the adviser’s assets
under management. RetireHub did not meet the general criteria for non-discretionary
accounts because it does not have ongoing responsibility to select or make investment
recommendations and to effect or arrange for the purchase and sale of those investments if
they are accepted by the client. Form ADV: Instructions for Part 1A, instr. 5.b. RetireHub
also did not meet any of the additional factors.provided in the instructions to Form ADV.
Thus, RetireHub did not provide continuous and regular supervisory or management
services 1o those accounts and was not entitled to include the $22 million value of the
securities portfolios in those accountsas non-discretionary assets under management.
Accordingly, RetireHub was not entitled to register with the SEC as an adviser with greater
than $25 million in assets under management.

10.  RetireHub’s Forms ADV listed $4 million in discretionary assets under
management that consisted of its “managed” accounts. In reality, RetireHub provided only
investment rebalancing at the beginning of an account holder’s use of the site and quarterly
thereafter for these accounts. RetireHub did not provide the continuous and re gular
advisory services necessary to qualify its discretionary accounts as assets under
management. Form ADV Instructions concerning “Continuous and Regular Supervisory or
Management Services™ state that “You do not provide continuous and regular supervisory
or management services for an account if you: ... (d) provide advice on an intermittent or
periodic basis (such as...ona specific date (e.g., the account is reviewed and adjusted
quarterly)).” Form ADV: Instructions for Part-1A, instr. 5:b.(3). To be included as an
adviser’s assets under management, the account must receive continuous and regular
supervisory or management services. -Section 203A(a)(2); Form ADV: Instructions for Part

3 A1l references to Advisers Act Section 203A(a)(2) refer to the version of the statute in effect when the
violations occurred, Effective July 21, 2011, Advisers Act Section 203A(a)(2) was renumbered as Section
203A(a)3), but the definition of “assets under management” was not amended. See Advisers Act Section
203A(a)(3) (amended by the Dodd-Frank Act).




1A, instr. 5.b. Thus, it was improper for Retiretlub to count the $4 million in assets of
these accounts toward assets under management.

11 Accordingly, none of the assets from RetireHub’s accounts should have
been counted toward its assets under management in its Form ADV filings. RetireHub
never had $25 million or more in advisory assets under management and therefore was not
eligible for registration on that basis.

_ 12.  RetirelHub’s Form ADV filings on May 7, 2003; May 13, 2003; February

25, 2008; May 2, 2008; and March 29, 2010, stated that RetireHub provided continuous
and regular supervisory services to its clients in response to Part 1A, Item 5F(1). Those
responses were untrue as to a material fact.

13. RetireHub listed inflated numbers of accounts on its Forms-ADV filed on
February 25, 2008; May 2, 2008; and March 29, 2010. On each of those Forms ADV, in
Part 1A, Item 5F, it listed between 357 and 975 total accounts (26 of which were identified
as discretionary accounts). Bhatia admitted that RetireHub included all of the people who
had begun the internet registration process but had not completed it or given RetireHub
access to their investment information and accounts, and that RetireHub bad not given
these people investment advice. Thus, RetireHub’s Form ADV filings contained
inaccurate information concerning the number of its accounts.

14, RetireHub did not file the required annual Form ADV amendments in 2004,
2006, 2007 and 2009. | S e

15. As a result of the conduct described above, RetireHub willfully violated
Section 203A of the Advisers Act by impropetly registering with the Commission, and
Bhatia willfully aided and abetted and caused RetireHub’s violations.

16.  As aresult of the conduct described above, RetireHub and Bhatia willfully -
violated Section 207 of the Advisers Act by making untrue statements of material facts in
registration applications or reports RetireHub filed with the Commission and willfully
omitting to state in such applications or reports material facts which were required to be
stated therein. :

17.  Asaresult of the conduct described above, RetireHub willfully violated
Section 204 of the Advisers Act and Rule 204-1 thereunder by failing to file annual
amendments to RetireHub’s Form ADV, and Bhatia willfully aided and abetted and caused
RetireHub’s violations. : '

Iv.

In view of the foregoing, the Commission deems it appropriate and in the public
interest to impose the sanctions agreed to in Respondents’ Offer.




. . Accordingly, pursuant to Sections 203(e), 203(f) and 203(k) of the Advisers Act, it
is hereby ORDERED that:

A. Respondents RetireHub and Bhatia cease and desist from committing or
causing any violations and any future violations of Sections 203A, 204, and 207 of the
Advisers Act and Rule 204-1 promulgated thereunder.

B. Respondents RetireHub and Bhatia are censured.

C. Respondent Bhatia shall pay a civil money penalty in the amount of $25,000
to the United States Treasury. Respondent Bhatia shall satisfy this obligation by paying (1)
$6,250 within ten (10) business days from the entry of this Order; (2) $6,250 within 90
days from the entry of this Order; (3) $6,250 within 180 days from the entry of this Order;
and (4) $6,250 within 270 days from the entry of this Order. If any payment is not made by
the date the payment is required by this Order, the entire outstanding balance of civil
penalties, plus any additional interest accrued pursuant to 31 U.S.C. § 3717, shall be due
and payable immediately, without further application. Such payment shall be: {A) made by
wire transfer, United States postal money order, certified check, bank cashier's check or
bank money order; (B) made payable to the Securities and Exchange Commission; (C)
hand-delivered or mailed to the Securities and Exchange Commission, Office of Financial
Management, 100 F St., NE, Stop 6042, Washington, DG 20549; and (D) submitted under '
cover letter that identifies Bhatia as a Respondent in these proceedings, the file number of
these proceedings, a copy of which cover letter and wire transfer, money order or check
. shall be sent to John T. Dugan, Associate Regional Director, Division of Enforcement,
. United States Securities and Exchange Confimission, Boston Regional Office, 33 Arch
. Street, Boston, MA 02110,

By the Commission.

Elizabeth M. Murphy
‘Secretary

By: Uill M. Peterson
Assistant Secretary
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UNITED STATES OF AMERICA

Before the
SECURITIES AND EXCHANGE COMMISSION

SECURITIES EXCHANGE ACT OF 1934
Release No. 65982 / December 15, 2011

INVESTMENT ADVISERS ACT OF 1940
Release No. 3339 / December 15, 2011

ADMINISTRATIVE PROCEEDING
File No. 3-14668

. | | ORDER INSTITUTING

In the Matter of ADMINISTRATIVE PROCEEDINGS
PURSUANT TO SECTION 15(b) OF THE
KEVIN KING, SECURITIES EXCHANGE ACT OF 1934
AND SECTION 203(f) OF THE

" Respondent. ' INVESTMENT ADVISERS ACT OF 1940,

MAKING FINDINGS, AND IMPOSING
REMEDIAL SANCTIONS

L

The Securities and Exchange Commission (“Commission”) deems it appropriate and in the

public interest that public administrative proceedings be, and hereby are, instituted pursuant to

Section 15(b) of the Securities Exchange Act of 1934 (“Exchange Act”™) and Section 203(f) of the
Investment Advisers Act of 1940 (“Advisers Act”) against Kevin King (“King” or “Respondent”).

IL

In anticipation of the institution of these proceedings, Respondent has submitted an Offer
of Settlement (the “Offer””) which the Commission has determined to accept. Solely for the
purpose of these proceedings and any other proceedings brought by or on behalf of the
Commission, or to which the Commission is a party, and without admitting or denying the findings
herein, except as to the Commission’s jurisdiction over him and the subject matter of these
proceedings, and the findings contained in Section I11.2 below, which are admitted, Respondent
consents to the entry of this Order Instituting Administrative Proceedings Pursuant to Section 15(b)
of the Securities Exchange Act of 1934 and Section 203(f) of the Investment Advisers Act of 1940,
Making Findings, and Imposing Remedial Sanctions (“Order™), as set forth below.
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On the basis of this Order and Respondent’s Offer, the Commission finds that:

1. King, age 56, resides in Freehold, New Jersey. ‘From May 1997 to January
2005, he was a securities lending representative associated with Van der Moolen Specialist USA,
LLC (“VDM?), a broker-dealer registered with the Commission, and from June 2006 to September
2008 he was a securities lending representative associated with KDC Merger Arbitrage Fund, LP, a
broker-dealer and investment adviser registered with the Commission. :

2. On July 21, 2009, King pled guilty to one count of conspiracy to commit
securities and wire fraud in violation of Title 18 United States Code, Section 1349 before the
United States District Court for the Eastern District of New York, in United States v. Kevin King,
Crim. No. 09-464. '

3. The count of the criminal information to which King pled guilty alleged,

' inter alia, that King knowingly and intentionally conspired to execute a scheme to defraud VDM
and others by means of false and fraudulent pretenses, representations and promises, and to deprive
VDM and others of the right to honest services of their employees, in connection with securities of-
issuers with a class of securities registered under Section 12 of the Exchange Act.

“IV.

. In view of the foregoing, the Commission deems it appropriate and in the public interest to
impose the sanctions agreed to in Respondent King’s Offer.

Accordingly, it is hereby ORDERED that pursuant to Section 15(b)(6) of the Exchange Act
and Section 203(f) of the Advisers Act, that Respondent King be, and hereby is barred from o
association with any broker, dealer, or investment adviser.

Any reapplication for association by the Respondent will be subject to the applicable laws
and regulations governing the reentry process, and reentry may be conditioned upon a number of
factors, including, but not limited to, the satisfaction of any or all of the following: (a) any _
disgorgement ordered against the Respondent, whether or not the Commission has fully or partially
waived payment of such disgorgement; (b) any arbitration award related to the conduct that served
as the basis for the Commission order; (¢} any self-regulatory organization arbitration award to a
customer, whether or not related to the conduct that served as the basis for the Commission order;
and (d) any restitution order by a self-regulatory organization, whether or not related to the conduct
that served as the basis for the Commission order.

| By the Commission.

Elizabeth M. Murphy

. | | | Secretary
| M. Peterson
ssistant Secretary
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UNITED STATES OF AMERICA
Before the :
SECURITIES AND EXCHANGE COMMISSION

SECURITIES EXCHANGE ACT OF 1934
Release No. 65981 / December 15,2011 .

INVESTMENT ADVISERS ACT OF 1940
Release No. 3338 / December 15, 2011

ADMINISTRATIVE PROCEEDING

File No. 3-14667
ORDER INSTITUTING
In the Matter of ADMINISTRATIVE PROCEEDINGS
_ PURSUANT TO SECTION 15(b) OF THE
KENNETH SUAREZ, ' SECURITIES EXCHANGE ACT OF 1934
| ' ‘ AND SECTION 203(f) OF THE
Respondent. INVESTMENT ADVISERS ACT OF 1940,
- | b MAKING FINDINGS, AND IMPOSING
. REMEDIAL SANCTIONS

I.

The Securities and Exchange Commission (“Commission”) deems it appropriate and in the
public interest that public administrative proceedings be, and hereby are, instituted pursuant to
Section 15(b) of the Securities Exchange Act of 1934 (“Exchange Act”) and Section 203(f) of the
Investment Advisers Act of 1940 (“Advisers Act”) against Kenneth Suarez (“Suarez” or
“Respondent”).

: II.

In anticipation of the institution of these proceedings, Respondent has submitted an Offer
of Setttement (the “Offer”) which the Commission has détermined to accept. Solely for the
purpose of these proceedings and any other proceedings brought by or on behalf of the
Commission, or to which the Commission is a party, and without admitting or denying the findings
herein, except as to the Commission’s jurisdiction over him and the subject matter of these
proceedings, and the findings contained in Section 111.2 below, which are admitted, Respondent
consents to the entry of this Order Instituting Administrative Proceedings Pursuant to Section 15(b)
of the Securities Exchange Act of 1934 and Section 203(f) of the Investment Advisers Act of 1940,
Making Findings, and Imposing Remedial Sanctions (“Order”), as set forth below.
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L.
On the basis df this Order and Respondent’s Offer, the Commission finds that:

1. Suarez, age 60, resides in Staten Island, New York. From September 2003
to May 2007, he was a securities lending representative with Schonfeld Securities, LLC

~ (“Schonfeld”), a broker-dealer registered with the Commission, and from August 2007 to April

2009 he was employed as a securities lending representative with Wedbush Morgan Securities,
Inc., a broker-dealer and investment adviser registered with the Commission. '

2. On October 3, 2008, Suarez pled guilty to two counts of conspiracy to
commit securities and wire fraud in violation of Title 18 United States Code, Sections 1348 and
1349 before the United States District Court for the Fastern District of New York, in United States
v. Ken Suarez, Crim. No. 08-337. He was sentenced to serve 5 years probation and ordered to
make restitution in the amount of $391,187. : :

_ 3. The counts of the criminal information to which Suarez pled guilty alleged,
inter alia, that Suarez knowingly and intentionally conspired to execute a scheme to defraud
Schonfeld and others by means of false and fraudulent pretenses, representations and promises, and

to deprive Schonfeld and others of the right to honest services of their employees, in connection
with securities of issuers with a class of securities registered under Section 12 of the Exchange Act.

IV.

In view of the foregoing, the Commission deems it appropriate and in the public interest to
impose the sanctions agreed to in Respondent Suarez’s Offer.

Accordingly, it is hereby ORDERED that pursuant to Section 15(b)(6) of the Exchange Act
and Section 203(f) of the Advisers Act, that Respondent Suarez be, and hereby is barred from
association with any broker, dealer, or investment adviser.

Any reapplication for association by the Respondent will be subject to the applicable laws
and regulations governing the reentry process, and reentry may be conditioned upon a number of
factors, including, but not limited to, the satisfaction of any or all of the following: (a) any
disgorgement ordered against the Respondent, whether or not the Commission has fully or partially
waived payment of such disgorgement; (b) any arbitration award related to the conduct that served
as the basis for the Commission order; (¢) any self-regulatory organization arbitration award to a
customer, whether or not related to the conduct that served as the basis for the Commission order;
and (d) any restitution order by a self-regulatory organization, whether or not related to the conduct
that served as the basis for the Commission order.

By the Commission.

Elizabeth M. Murphy

- Qi P

M. Peterson

By: |
Assistant Secretary
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. UNITED STATES OF AMERICA
S Before the
SECURITIES AND EXCHANGE COMMISSION

SECURITIES EXCHANGE ACT OF 1934
Release No. 65983 / December 15, 2011

ADMINISTRATIVE PROCEEDING
File No. 3-14669

ORDER INSTITUTING
In the Matter of ADMINISTRATIVE PROCEEDINGS
. PURSUANT TO SECTION 15(b) OF THE
RONALD GARCIA, SECURITIES EXCHANGE ACT OF 1934,
MAKING FINDINGS, AND IMPOSING
- Respondent. | REMEDIAL SANCTIONS

L

_ The Securities and Exchange Commission (“Commission”) deems it appropriate and in the
public interest that public administrative proceedings be, and hereby are, instituted pursuant to
. Section 15(b) of the Securities Exchange Act of 1934 (“Exchange Act™) against Ronald Garcia
(“Garcia” or “Respondent™).

IL

In anticipation of the institution of these proceedings, Respondent has submitted an Offer
of Settlement (the “Offer”) which the Commission has determined to accept. Solely for the
purpose of these proceedings and any other proceedings brought by or on behalf of the
Commission, or to which the Commission is a party, and without admitting or denying the findings
herein, except as to the Commission’s jurisdiction over him and the subject matter of these
proceedings, and the findings contained in Section I11.2 below, which are admitted, Respondent
consents to the entry of this Order Instituting Administrative Proceedings Pursuant to Section 15(b)
of the Securities Exchange Act of 1934, Making Findings, and Imposing Remedial Sanctions
(“Order”), as set forth below. :

1L

On the basis of this Order and Respondent’s Offer, the Commission finds that: —
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1. Garcia, age 63, resides in Hudson, New York. From June 2006 to
November 2007, he was a securities lending representative associated with Strong City Securities,
LLC, a broker-dealer registered with the Commission.

2. On December 22, 2009, Garcia pled guilty to one count of conspiracy to
commit securities fraud in violation of Title 18 United States Code, Section 1349 before the United
States District Court for the Eastern District of New York, in United States v. Ronald Garcia, et.
al., Crim. Indictment No. 08-CR-675. He was sentenced to 3 years probation, 150 hours of
community service and ordered to make restitution in the amount of $300,422.

3. The count of the criminal indictment to which Garcia pled guilty alleged,
inter alia, that Garcia did knowingly and intentionally conspire to execute a scheme and artifice to
defrand and obtain money and property from Schonfeld Securities, LLC (Schonfeld) and others by
means of false and fraudulent pretenses, representations and promises, and to deprive Schonfeld
and others of its right to honest services of its employees, in connection with securities of issuers
with a class of securities registered under Section 12 of the Securities Exchange Act of 1934.

IV.

- In view of the foregoing, the Commission deems it appropriate and in the public interest to
impose the sanctions agreed to in Respondent Garcia’s Offer. '

Accordingly, it is hereby ORDERED:

Pursuant to Section 15(b)(6) of the Exchange Act, that Respondent Garcia be, and hereby is
barred from association with any broker or dealer.

Any reapplication for association by the Respondent will be subject to the applicable laws
and regulations governing the reentry process, and reentry may be conditioned upon a number of
factors, including, but not limited to, the satisfaction of any or all of the following: (a) any
disgorgement ordered against the Respondent, whether or not the Commission has fully or partially
waived payment of such disgorgement; (b) any arbitration award felated to the conduct that served
as the basis for the Commission order; (c) any seif-regulatory organization arbitration award to a
customer, whether or not related to the conduct that served as the basis for the Commission order;
and (d) any restitution order by a self-regulatory organization, whether or not related to the conduct
that served as the basis for the Commission order.

By the Commission.

Elizabeth M. Murphy
Secretary
2

vi Jill M. Peterson
‘Assistant Secretary
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UNITED STATES OF AMERICA -
_ Before the
SECURITIES AND EXCHANGE COMMISSION

SECURITIES EXCHANGE ACT OF 1934
Release No. 65998 / December 16,2011

INVESTMENT COMPANY ACT OF 1940
Release No. 29887 / December 16,2011

ADMINISTRATIVE PROCEEDING
File No. 3-14324

In the Matter of . ORDER MAKING F INDINGS; AND IMPOSING
: REMEDIAL SANCTIONS AND A CEASE-AND- :
Capital Financial Services, Inc. | DESIST ORDER PURSUANT TO SECTIONS 15(b)

and Brian W. Boppre AND 21C OF THE SECURITIES EXCHANGE ACT
OF 1934 AND SECTION 9(b) OF THE INVESTMENT
Respondents. - COMPANY ACT OF 1940 AS TO BRIAN W.
, ' - | BOPPRE :
L

The Securities and Exchange Commission (“Commission™) deems it appropriate and in the
public interest to enter this Order Making Findings, and Imposing Remedial Sanctions and a Cease-
and-Desist Order pursuant to Sections 15(b) and 21C of the Securities Exchange Act of 1934
(“Exchange Act™) and Section 9(b) of the Investment Company Act of 1940 (“Investment Company
Act”) as to Brian W. Boppre (“Respondent” or “Boppre™).

IL

Following the institution of these proceedings on April 6, 2011, Respondent has submitted
an Offer of Settlement (the “Offer”) which the Commission has determined to accept. Solely for
the purpose of these proceedings and any other proceedings brought by or on behalf of the
Commission, or to which the Commission is a party and without admitting or denying the findings
herein, except as to the Commission’s Jurisdiction over him and the subject matter of these
proceedings, which are admitted, Respondent consents to the entry of this Order Making Findings,
and Imposing Remedial Sanctions and a Cease-and-Desist Order as to Brian W. Boppre (“Order”)

as set forth below.
20 of 38
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III.

On the basis of this Order and Respondent’s Offer, the Commission finds' that:

Summary

These proceedings arise out of Capital Financial Services, Inc.’s failure to perform
reasonable due diligence on numerous private placement offerings prior to recommending them to
customers where the offerings turned out to be a classic Ponzi scheme and offering fraud.

Respondent

1. Respondent was the president and a registered principal at Capital Financial
Services, Inc. (“Capital Financial”), a broker-dealer registered with the Commission from October
2008 until July 2010. Respondent, 47 years old, is a resident of Minot, North Dakota.

Other Relevant Entities

2. Capital Financial is a wholly owned subsidiary of Capital Financial Holdings, Inc.,
and has been registered with the Commission and a member of the NASD (now FINRA) since
1980. Capital Financial operates as a general sectirities broker-dealer and is headquartered in
Minot, North Dakota. Capital Financial has a network of approximately 273 offices housing over
332 registered representatives. The majority of Capital Financial’s revenue is generated from the
sale of mutual funds, variable insurance products, and private placements.

3. Provident Royalties, LLC (“Provident”) was a Delaware limited liability company
with its principal offices in Dallas, Texas. Provident purportedly invested in oil and gas extraction
interests through a group of 23 affiliated entities (collectively the “Provident Rule 506 Entities”).
Provident is a beneficial owner in each of the Provident Rule 506 Entities. On June 22, 2009,
Provident and 26 affiliated entities filed a voluntary petition for Chapter 11 bankruptcy in the
United States Bankruptcy Court for the Northern District of Texas. Provident is currently in
receivership. ' '

4. . Provident Asset Management, LLC (“PAM”) was a Delaware limited liability
company which was registered with the Commission as a broker-dealer since March 9, 2004.
PAM was the managing broker-dealer for the Provident offerings and exclusively sold the
Provident Rule 506 Entity offerings. Capital Financial entered into a selling agreement with PAM
for each Provident offering. FINRA expelied PAM from membership on March 18, 2010. PAM is
currently in receivership. '

' The ﬁndings herein are made pursuant to Respondeént's Offer of Settlement and are not binding
on any other person or entity in this or any other proceeding.




5. Provident Rule 506 Entities (“Provident offerings”™) were a series of companies that
have effected private placements claiming exemption from registration of the offered securities
under Rule 506 of Regulation D. The offerings sold by Capital Financial included the following
companies: Provident Energy 1, LP; Provident Energy 2, LP; Provident Energy 3, LP; Shale
Royalties II, Inc.; Shale Royalties 3, LLC; Shale Royalties 4, Inc.; Shale Royalties 5, Inc.; Shale
Royalties 6, Inc.; Shale Royalties 7, Inc.; Shale Royalties 9, Inc.; Shale Royalties 12, Inc.; Shale
Royalties 14, Inc.; Shale Royalties 17, Inc.; Shale Royalties 18, Inc. The entities are headquartered
in Provident’s offices in Dallas, Texas. All the Provident Entities are controlled by a court-
appointed receiver.

Background

6. From at least September 2006 through January 2009, Capital Financial marketed,
recommended to investors, and sold Provident preferred stock and limited partnership interests in a
series of 14 private placements. The Provident offerings each claimed an exemption from
registration of its offering pursuant to Rule 506 of Regulation D of the federal securities laws. The
Provident offerings designated as Shale Royalties, Inc., numbered 1I through 18, offered two series
of non-convertible redeemable cumulative preferred stock, while the offerings designated as
Provident Energy, IP, numbered 1 through 3 offered limited partnership interests. The promised
return on the Provident offerings was between 15%-18% per year depending on the term.

7. Provident Royalﬁes’ purported business plan included the acquisition of a

" combination of producing and non-producing sub-surface oil-and gas mineral interests, working

interests and real property located within the United States. According to the Provident offerings’ '
Private Placement Memoranda (“PPM™), selling broker-dealers were paid commissions ranging
from 5% to 9%. The sales commission varied by the offering, and by share class, with the longer
term, Class A share class, paying a larger sales commission. Each PPM, with the exception of
Provident Energy 1 and Provident Energy 3, disclosed the selling broker-dealer would be paid a
1% due diligence fee in addition to the sales commission.

8. Although a portion of the proceeds of the Provident offerings were used for the
acquisition and development of oil and gas activities, millions of dollars of investor funds were
transferred from the later Provident offerings’ bank accounts to the Provident Royalties’
operating account and then used for undisclosed and, often, undocumented loans to earlier
Provident offerings. The loan proceeds were then used to pay dividends and returns of capital to
investors in earlier Provident offerings in a classic Ponzi scheme.

9. Boppre participated in Capital Financial’s due diligence process. Boppre was
responsible for reviewing new offerings and had the authority to approve the Provident offerings
for Capital Financial to recommend to investors. Boppre received assistance conducting due

. diligence from Jeffrey A. Lindsey (“Lindsey”), senior vice president and due diligence officer at

Capital Financial until June 15,2010.

t




10.  Capital Financial was first introduced to Provident during the summer of 2006 by
Darren Gibson (“Gibson™), a Provident wholesaler employed by PAM. Gibson provided
Lindsey with a Provident PPM and other offering materials. Lindsey had no experience or
background in the oil and gas industry.

11.  On August 24, 2006, PAM paid Lindsey’s expenses to conduct an on-site “due
diligence” visit to Provident’s Dallas offices. While at Provident, Lindsey met with Provident’s
principals, Gibson, various Provident land men, and a Provident geologist. The meeting
consisted of a presentation of Provident’s business plan, followed by a question and answer
sesston. Lindsey also took a tour of the Provident offices. Lindsey did not receive any financial
information or review any of the books or records of Provident during his visit. Boppre
reviewed the materials provided to Capital Financial by Provident.

12.  On September 20, 2006, Capital Financial signed its first selling agreement with

- PAM for Shale Royalties, II (“Shale II). Lindsey and Boppre approved Shale II based on the
offering materials received from PAM, Lindsey’s on-site visit, and the knowledge that other
broker-dealers were selling the Provident offerings. Boppre and Lindsey eventually approved
fourteen Provident offerings for sale by Capital Financial, even though they had no experience in
the oil and gas industry, they only reviewed documents provided by PAM, Lindsey only visited
PAM on two occasions to meet with PAM representatives and listen to a presentation on the
offerings, and they had performed no independent investigation of any of the Provident
offerings.

13. Capital Financial, through its registered principal, Boppre, failed to conduct due
diligence on the Provident offerings sufficient to establish reasonable basis suitability before
recommending the securities to.its customers. Capital Financial never independently
investigated any of the information in the offering materials provided by Provident. . Capital

~_ Financial also never received audited or even unaudited financial statements for any of the

Provident offerings. The only financial information Capital Financial received regarding
Provident was an unaudited consolidated balance sheet review. However, even the unaudited
consolidated balance sheet reviews were not included in the materials Capital Financial received
until Shale Royalties 9. Capital Financial received this limited financial information after it
approved the recommendation and sale to investors of the Provident offerings covered in those
reports.

14.  As each Provident offering became fully subscribed, Capital Financial signed
selling agreements with PAM for later Provident offerings. In total, Capital Financial
recommended and sold fourteen different Provident offerings between September 2006 and
January 26, 2009 when Provident suspended sales. Lindsey and Boppre approved each
Provident offering for Capital Financial registered representatives to recommend and sell to
Capital Financial customers.

15. Capital Financial registered representatives placed approximately 1,087 Provident
trades for roughly $63,000,000. Capital Financial was typically paid an 8% sales commission
plus a 1% due diligence fee on the amount of subscription proceeds. This resulted in Capital

4




Financial receiving over $5,000,000 in sales commissions, and over $600,000 in due diligence .
fees on the Provident offerings.

16. Capital Financial’s due diligence process for each successive Provident offering
was similar to the process for Shale II. For each new Provident offering, Capital Financial
received a due diligence packet from PAM. The packet typically contained; a lead broker-dealer
bio, certificate of insurance, PPM, certificate of incorporation, corporate bylaws, prior activities,
€scrow agreement, investor subscription agreement, managing broker dealer agreement, -
soliciting broker dealer agreement, Form D, news articles, general industry geology reports
regarding U.S. shale plays, sample mineral deed, and contact information. Lindsey did not visit
Provident before approving each successive Provident offering, Capital Financial did not receive
information from any other source before approving any Provident offering.

- 17. To assist with promoting the Provident offerings, PAM retained the third-party
due diligence law firm, Mick & Associates, PC (“Mick™) to draft a third-party due diligence
report (“Mick report”) on each Provident offering. Provident pa1d all fees for the due diligence
reports. Upon request, Mick reports were provided at no cost to Capital Financial. Mick reports
were available on all Provident offerings.

18.  Capital Financial’s due diligence process did not require a Mick Report or any other
third party due diligence prior to approving a Provident offering. Capital Financial only requested
Mick reports on eight of the fourteen offerings it sold, and all eight of those Mick reports were
requested by Capital Financial only after it had already approved and started recommending and
selling the offering. Boppre did not review any Mick reports prior to approving Provident
offerings for sale by Capital Financial.

19.  The PPM’s for all of the Provident offerings disclosed that the selling broker-dealer
would receive a due diligence fee of 1%. However, Capital Financial did not spend any of the 1%
due diligence fee conducting due diligence. Although it received over $600,000 for due diligence
fees on the fourteen Provident offerings, Capital Financial incurred no due diligence expenses. At
no time did Capital Financial hire independent counsel, an accounting firm, contact third parties

regarding Provident’s business, or hire consultants to review the Provident offerings. N

20.  Along with failing to conduct any meaningful due diligence with respect to the
Provident offerings prior to recommending them to investors, Capital Financial also ignored
significant red flags raised by Mick. The Mick reports beginning with Shale Royalties 9 issued in
March 2008, raised concerns about Provident. The Shale Royalties 9 report highlighted
Provident’s lack of audited financial statements, and raised questions regarding conflicts of

-interest. The Mick report noted that the earlier Provident offerings were collectively reporting a

net operating loss and the limited financial information lacked transparency.

: 21.  Capital Financial failed to question these red flags brought up in the Mick reports
with either Provident or Mick. After receiving the Shale 9 Mick report, Capital Financial
recommended and sold an additional $32,000,000 of the Provident offerings. Capital Financial
received and purportedly reviewed Mick reports for Shale Royalties 12 and Shale Royalties 18.

s



Both reports raised the same red flags, only emphasizing those concerns by bolding or underlining
the type. Although the Mick reports raised concerns about the Provident offerings, Capital
Financial failed to provide its registered representatives with copies of these reports and did not
take steps to address whether this information was disclosed to customers. :

22.  Capital Financial’s due diligence responsibility for the Provident offerings was
heightened by the fact that Provident was a relatively new company, Provident’s management had
very little experience in the oil and gas industry, Provident failed to produce audited or unaudited
financial statements, and before Capital Financial entered into a sales agreement for the first time
with Provident, Provident had only effected two prior offerings, both beginning in July 2006
involving a combined total of ten investors. Also, Provident paid a high dividend, and was a very
risky investment. -

23.  Capital Financial had an obligation to conduct a reasonable investigation ofa
security before recommending that a customer buy that security. Instead, Capital Financial
approved the Provident offerings for sale by Capital Financial registered representatives based
entirely on information provided by PAM without conducting any independent investigation.

24,  Capital Financial lacked information regarding the Provident offerings (e.g.,
financial information) because it had failed to conduct a reasonable investigation of those
offerings, and did not inform customers that it lacked this information and did not inform them of
the risks associated with making an investment decision while lacking such information. In
addition, although the Mick reports contained significant red flags, information regarding those red |
flags was never passed along to customers. These failures to disclose constitute material
omissions. '

75.  Broker-dealers cannot recomimend a security without having an adequate and
reasonable basis for making such recommendation, and cannot rely exclusively upon the issuer for
information concerning a company. Lindsey and Boppre knew that neither they nor anyone else at
Capital Financial had performed any independent investigation of the Provident offerings, yet they
approved the Provident offerings for sale by Capitql Financial registered representatives.

26. Lindsey and Boppre knew that they were allowing registered representatives to

recommend the Provident offerings for sale without informing them that Capital Financial lacked

certain information regarding the Provident offerings (e.g., information on Provident’s financial
situation, and Provident’s relationship with other oil and gas companies) or that they failed to
conduct a reasonable investigation of those offerings. Without such information, registered
representatives could not have informed customers that Capital Financial was recommending the
Provident offerings on the basis of limited information or the risks associated with making an
investment decision with limited information.

27. Boppre knew that the Provident offering materials stated that selling broker-dealers
would receive a 1% fee to pay for due diligence. This disclosure to investors suggested that
Capital Financial conducted independent due diligence in approving the Provident offerings as




.

appfopriate to fecommend and sell to Capital Financial customers. However, Capital Financial did
~ not perform any independent due diligence.

28.  Boppre knew Capital Financial failed to perform adequate due diligence before
approving the Provident offerings for sale. Boppre knew they were relying exclusively on
Provident for doing their due diligence. Customers were not told that although the Provident
offering materials disclosed a 1% due diligence fee and Capital Financial was paid over $630,000
in due diligence fees, Capital Financial conducted no independent due diligence.

29.  Boppre acted at least with severe recklessness. The duty to 1nvest1gate was
heightened by the fact that Provident was a relatively new company operated by individuals with
little or no experience in the field of oil and gas, lacked audited financial statements, and promised
high returns. Lindsey and Boppre approved Provident offerings without obtaining third-party
Mick reports, and failed to question red ﬂags brought to their attention through the few Mick

~ reports recerved.

30. As a result of the conduct described above Boppre willfully violated Section 17(a) -
of the Securities Act of 1933 (“Securities Act”) and Section 10(b) of the Exchange Act and Rule
10b-5 thereunder, which prohibit fraudulent conduct in the offer and sale of securities and in
connection with the purchase or sale of securities.

Undertakings

Respondent Boppre undertakes to:

31 Provide to the Commission, within 30 days after the end of the two-year bar period
described below, an affidavit that he has complled fully with the sanctions described in Section TV
below.

IV

In view of the foregomg, the Comrmssmn deems it appropriate and in the public mterest to
impose the sanctions agreed to in Respondent Boppre’s Offer.

Accordingly, pursuant to Sections 15(b) and 21C of the Exchange Actand Section 9(b) of
the Investment Company Act it is hereby ORDERED that:

A. Respondent Boppre shall cease and desist from comimttmg or causing any violations
and any future violations of Section 17(a) of the Securities Act, Section IO(b) of the Exchange Act
and Rule 10b-5 thereunder,

B. © Respondent Boppre be, and herby is barred from association with any broker, dealer,
investment adviser, municipal securities dealer, or transfer agent; and is prohibited from serving or
acting as an employee, officer, director, member of an advisory board, investment adviser or
depositor of, or principal underwriter for, a registered investment company or affiliated person of
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such investment adviser, depositor, or principal underwriter; and barred from participating in any
offering of a penny stock, including: acting as a promoter, finder, consultant, agent or other person
who engages in activities with a broker, dealer or issuer for purposes of the issuance or trading in
any penny stock, or inducing or attempting to induce the purchase or sale of any penny stock, with
the right to apply for reentry after two (2) years to the appropriate self-regulatory organization, or if
there is none, to the Commission.

C. Any reapplication for association by the Respondent will be subject to the applicable
laws and regulations governing the reentry process, and reentry may be conditioned upon a number
of factors, including, but not limited to, the satisfaction of any or all of the following: (a) any
disgorgement ordered against the Respondent, whether or not the Commission has fully or partially

‘waived payment of such disgorgement: (b) any arbitration award related to the conduct that served
as the basis for the Commission order; (c) any self-regulatory organization arbitration award to a
customer, whether or not related to the conduct that served as the basis for the Commission order;
and (d) any restitution order by a self-regulatory organization, whether or not related to the conduct
that served as the basis for the Commission order. '

D. Respondent shall pay a civil money penalty in the amount of $25,000 to the United
States Treasury. Payment shall be made in the following installments: $5,000 within 10 days of
the entry of this Order, and four payments of $5,000 every 90 days thereafter. If any payment is
not made by the date the payment is required by this Order, the entire outstanding balance of civil -
penalties, plus any additional interest accrued pursuant to 31 U.S.C. 3717, shall be due and payable
immediately, without further application. Payments shall be: (A) made by wire transfer, United
States postal money order, certified check, bank cashier's check or bank money order; (B) made
payable to the Securities and Exchange Commission; (C) hand-delivered or mailed to the '
Securities and Exchange Commission, Office of Financial Management, 100 F St., NE, Stop
6042, Washington, DC 20549; and (D) submitted under cover letter that identifies Brian W.
Boppre as a Respondent in these proceedings, the file number of these proceedings, a copy of
which cover letter and money order or check shall be sent to Karen L. Martinez, Division of
Enforcement, Securities and Exchange Commission, 15 W. South Temple, Suite 1800, Salt Lake
City, UT 84101.

By the Commission.

Elizabeth M. Murphy

ill M. Psterson
Assistant Secretary
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The Securities and Exchange Commission (“Commission™) deems it appropriate and in the
public interest to enter this Order Making Findings, and Imposing Remedial Sanctions and a Cease-
and-Desist Order pursuant to Sections 15(b) and 21C of the Securities Exchange Act of 1934
(“Exchange Act”) and Section 9(b) of the Investment Company Act of 1940 (“Investment Company
Act”) as to Brian W. Boppre (“Respondent” or “Boppre™).

1L

Following the institution of these proceedings on April 6, 2011, Respondent has submitted
an Offer of Settlement (the “Offer”) which the Commission has determined to accept. Solely for
the purpose of these proceedings and any other proceedings brought by or on behalf of the
Commission, or to which the Commission is a party and without admitting or denying the findings
herein, except as to the Commission’s jurisdiction over him and the subject matter of these
proceedings, which are admitted, Respondent consents to the entry of this Order Making Findings,
and Imposing Remedial Sanctions and a Cease-and-Desist Order as to Brian W. Boppre (“Order”)
as set forth below.

»
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HIL.

- On the basis of this Order and Respondent’s Offer, the Commission finds' that:

Summary

- These proceedings arise out of Capital Financial Services, Inc.’s failure to perform
reasonable due diligence on numerous private placement offerings prior to recommending them to
customers where the offerings turned out to be a classic Ponzi scheme and offering fraud.

Respondent

1. Respondent was the president and a registered principal at Capital Financial
Services, Inc. (“Capital Financial”), a broker-dealer registered with the Commission from October
2008 until July 2010. Respondent, 47 years old, is a resident of Minot, North Dakota.

. Other Relevant Entities

2. Capital Financiél is 2 wholly owned subsidiary of Capital Financial Holdings, Inc.,

* and has been registered with the Commission and a member of the NASD (now FINRA) since

1980. Capital Financial operates as a general securities broker-dealer and is headquartered in
Minot, North Dakota. Capital Financial has a network of approximately 273 offices housing over
332 registered representatives. The majority of Capital Financial’s revenue is generated from the
sale of mutual funds, variable insurance products, and private placements.

3. Provident Royalties, LLC (“Provident”) was a Delaware limited liability company
with its principal offices in Dallas, Texas. Provident purportedly invested in oil and gas extraction
interests through a group of 23 affiliated entities (collectively the “Provident Rule 506 Entities”).
Provident is a beneficial owner in each of the Provident Rule 506 Entities. On June 22, 2009,
Provident and 26 affiliated entities filed a voluntary petition for Chapter 11 bankruptcy in the
United States Bankruptcy Court for the Northern District of Texas. Provident is currently in
receivership. '

4. - Provident Asset Management, LL.C (“PAM”) was a Delaware limited liability
company which was registered with the Commission as a broker-dealer since March 9, 2004,
PAM was the managing broker-dealer for the Provident offerings and exclusively sold the
Provident Rule 506 Entity offerings. Capital Financial entered into a selling agreement with PAM
for each Provident offering. FINRA expelled PAM from membership on March 18, 2010. PAM is
currently in receivership. ' ,

' The ﬁndings herein are made pursuant to Respondent’s Offer of Settlement and are not binding
on any other person or entity in this or any other proceeding.




5. Provident Rule 506 Entities (“Provident offerings™) were a series of companies that
have effected private placements claiming exemption from registration of the offered securities
under Rule 506 of Regulation D. The offerings sold by Capital Financial included the following
companies: Provident Energy 1, LP; Provident Energy 2, LP; Provident Energy 3, LP; Shale
Royalties II, Inc.; Shale Royalties 3, LLC; Shale Royalties 4, Inc.; Shale Royalties 3, Inc.; Shale
Royalties 6, Inc.; Shale Royalties 7, Inc.; Shale Royalties 9, Inc.; Shale Royalties 12, Inc.; Shale
Royalties 14, Inc.; Shale Royalties 17, Inc.; Shale Royalties 18, Inc. The entities are headquartered
in Provident’s offices in Dallas, Texas. All the Provident Entities are controlled by a court-
appointed receiver.

Background

6. From at least September 2006 through ] anuary 2009, Capital Financial marketed,

‘recommended to investors, and sold Provident preferred stock and limited partnership interests in a

series of 14 private placements. The Provident offerings each claimed an exemption from
registration of its offering pursuant to Rule 506 of Regulation D of the federal securities laws. The
Provident offerings designated as Shale Royalties, Inc., numbered II through 18, offered two series
of non-convertible redeemable cumulative preferred stock, while the offerings designated as
Provident Energy, LP, numbered 1 through 3 offered limited partnership interests. The promised
return on the Provident offerings was between 15%-18% per year depending on the term.

7. Provident Royalfies’ purported business plan included the acquisition of a
combination of producing and non-producing sub-surface oil and gas mineral interests, working
interests and real property located within the United States. According to the Provident offerings’

‘Private Placement Memoranda (“PPM”), selling broker-dealers were paid commissions ranging

from 5% to 9%. The sales commission varied by the offering, and by share class, with the longer
term, Class A share class, paying a larger sales commission. Each PPM, with the exception of
Provident Energy 1 and Provident Energy 3, disclosed the selling broker-dealer would be paid a
1% due diligence fee in addition to the sales commission.

8. Although a portion of the proceeds of the Provident offerings were used for the
acquisition and development of oil and gas activities, millions of dollars of investor funds were
transferred from the later Provident offerings’ bank accounts to the Provident Royalties’
operating account and then used for undisclosed and, often, undocumented loans to earlter
Provident offerings. The loan proceeds were then used to pay dividends and returns of capital to
investors in earlier Provident offerings in a classic Ponzi scheme.

9. Boppre participated in Capital Financial’s due diligence process. Boppre was
responsible for reviewing new offerings and had the authority to approve the Provident offerings
for Capital Financial to recommend to investors. Boppre received assistance conducting due

- diligence from Jeffrey A. Lindsey (“Lindsey”), semior vice president and due diligence officer at .

Capital Financial until June 15, 2010.
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10. Capital Financial was first introduced to Provident during the summer of 2006 by
Darren Gibson (“Gibson”), a Provident wholesaler employed by PAM. Gibson provided
Lindsey with a Provident PPM and other offering materials. Lindsey had no experience or
background in the oil and gas industry. ' :

11.  On August 24, 2006, PAM paid Lindsey’s expenses to conduct an on-site “due
diligence” visit to Provident’s Dallas offices. While at Provident, Lindsey met with Provident’s
principals, Gibson, various Provident land men, and a Provident geologist. The meeting
consisted of a presentation of Provident’s business plan, followed by a question and answer
session. Lindsey also took a tour of the Provident offices. Lindsey did not receive any financial
information-or review any of the books or records of Provident during his visit. Boppre
reviewed the materials provided to Capital Financial by Provident.

12.  On September 20, 2006, Capital Financial signed its first selling agreement with
PAM for Shale Royalties, II (“Shale II"). Lindsey and Boppre approved Shale II based on the
offering materials received from PAM, Lindsey’s on-site visit, and the knowledge that other
broker-dealers were selling the Provident offerings. Boppre and Lindsey eventually approved
fourteen Provident offerings for sale by Capital Financial, even though they had no experience in
the oil and gas industry, they only reviewed documents provided by PAM, Lindsey only visited
PAM on two occasions to meet with PAM representatives and listen to a presentation on the
offerings, and they had performed no independent investigation of any of the Provident
offerings. '

13.  Capital Financial, through its registered principal, Boppre, failed to conduct due
diligence on the Provident offerings sufficient to establish reasonable basis suitability before -
recommending the securities to its customers. Capital Financial never independently '
investigated any of the information in the offering materials provided by Provident. .Capital
" Financial also never received audited or even unaudited financial statements-for any of the
Provident offerings. The only financial information Capital Financial received regarding
Provident was an unaudited consolidated balance sheet review. However, even the unaudited
consolidated balance sheet reviews were not included in the materials Capital Financial received
until Shale Royalties 9. Capital Financial received this limited financial information after it
approved the recommendation and sale to investors of the Provident offerings covered in those
reports.

" 14.  As each Provident offering became fully subscribed, Capital Financial signed
selling agreements with PAM for later Provident offerings. In total, Capital Financial
recommended and sold fourteen different Provident offerings between September 2006 and
January 26, 2009 when Provident suspended sales. Lindsey and Boppre approved each
Provident offering for Capital Financial registered representatives to recommend and sell to
Capital Financial customers.

15.  Capital Financial registered representatives placed approximately 1,087 Provident
trades for roughly $63,000,000. Capital Financial was typically paid an 8% sales commission
plus a 1% due diligence fee on the amount of subscription proceeds. This resulted in Capital
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Financial receiving over $5,000,000 in sales commissions, and over $600,000 in due diligence
fees on the Provident offerings. '

16.  Capital Financial’s due diligence process for each successive Provident offering
was similar to the process for Shale II. For each new Provident offering, Capital Financial
received a due diligence packet from PAM. The packet typically contained; a lead broker-dealer
bio, certificate of insurance, PPM, certificate of incorporation, corporate bylaws, prior activities,
escrow agreement, investor subscription agreement, managing broker dealer agreement,
soliciting broker dealer agreement, Form D, news articles, general industry geology reports
regarding U.S. shale plays, sample mineral deed, and contact information. Lindsey did not visit
Provident before approving each successive Provident offering. Capital Financial did not receive
information from any other source before approving any Provident offering.

17.  To assist with promoting the Provident offerings, PAM retained the third-party
due diligence law firm, Mick & Associates, PC (“Mick”) to draft a third-party due diligence
report (“Mick report”) on each Provident offering. Provident paid all fees for the due diligence
reports. Upon request, Mick reports were provided at no cost to Capital Financial. Mick reports
were available on all Provident offerings.

18.  Capital Financial’s due diligence process did not require a Mick Report or any other
third party due diligence prior to approving a Provident offering. Capital Financial only requested
. Mick reports on eight of the fourteen offerings it sold, and all eight of those Mick reporis were
requested by Capital Financial only after it had already approved and started recommending and
selling the offering. Boppre did not review any Mick reports prior to approving Provident
offerings for sale by Capital Financial.

19.  The PPM’s for_ all of the Provident offerings disclosed that the selling broker-dealer
would receive a due diligence fee of 1%. However, Capital Financial did not spend any of the 1%
due diligence fee conducting due diligence. Although it received over $600,000 for due diligence
fees on the fourteen Provident offerings, Capital Financial incurred no due diligence expenses. At
no time did Capital Financial hire independent counsel, an accounting firm, contact third parties
regarding Provident’s business, or hire consultants to review the Provident offerings.

20. Along with failing to conduct any meaningful due diligence with respect to the
Provident offerings prior to recommending them to investors, Capital Financial also ignored
significant red flags raised by Mick. The Mick reports beginning with Shale Royalties 9 issued in
March 2008, raised concerns about Provident. The Shale Royalties 9 report highlighted
Provident’s lack of audited financial statements, and raised questions regarding conflicts of
interest. The Mick report noted that the earlier Provident offerings were collectively reporting a
net operating loss and the limited financial information lacked transparency.

21.  Capital Financial failed to question these red flags brought up in the Mick reports
with either Provident or Mick. After receiving the Shale 9 Mick report, Capital Financial
recommended and sold an additional $32,000,000 of the Provident offerings. Capital Financial
received and purportedly reviewed Mick reports for Shale Royalties 12 and Shale Royalties 18.
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Both reports raised the same red flags, only emphasizing those concerns by bolding or underlining
the type. Although the Mick reports raised concerns about the Provident offerings, Capital
Financial failed to provide its registered representatives with copies of these reports and did not
take steps to address whether this information was disclosed to customers.

22.  Capital Financial’s due diligence responsibility for the Provident offerings was
heightened by the fact that Provident was a relatively new company, Provident’s management had
very little experience in the oil and gas industry, Provident failed to produce audited or unaudited
financial statements, and before Capital Financial entered into a sales agreement for the first time
with Provident, Provident had only effected two prior offerings, both beginning in July 2006
involving a combined total of ten investors. Also, Provident paid a high dividend, and was 2 very
risky investment. : :

, 23. Capital Financial had an obligation to conduct a reasonable investigation of a
security before recommending that a customer buy that security. Instead, Capital Financial
approved the Provident offerings for sale by Capital Financial registered representatives based
entirely on information provided by PAM without conducting any independent investigation.

24.  Capital Financial lacked information regarding the Provident offerings (e.g.,
financial information) because it had failed to conduct a reasonable investigation of those
offerings, and did not inform customers that it lacked this information and did not inform them of
the risks associated with making an investment decision while lacking such information. In
addition, although the Mick reports contained significant red flags, information regarding those red
flags was never passed along to customers. These failures to disclose constitute material
omissions. '

25.  Broker-dealers cannot recomimend a security without having an-adequate and

. reasonable basis for making such recommendation, and cannot rely exclusively upon the issuer for
information concermning a company. Lindsey and Boppre knew that neither they nor anyone else at
Capital Financial had performed any independent investigation of the Provident offerings, yet they
approved the Provident offerings for sale by Capital Financial registered representatives.

26. Lindsey and Boppre knew that they were allowing registered representatives to
recommend the Provident offerings for sale without informing them that Capital Financial lacked
certain information regarding the Provident offerings (e.g., information on Provident’s financial
situation, and Provident’s relationship with other oil and gas companies) or that they failed to
conduct a reasonable investigation of those offerings. Without such information, registered
representatives could not have informed customers that Capital Financial was recommending the
Provident offerings on the basis of limited information or the risks associated with making an
investment decision with limited information.

27. Boppre knew that the Provident offéring materials stated that selling broker-dealers
would receive a 1% fee to pay for due diligence. This disclosure to investors suggested that
Capital Financial conducted independent due diligence in approving the Provident offerings as




.

appropriate to recommend and sell to Capital Financial customers. However, Capital Financial did
~ pot perform any independent due diligence.

28.  Boppre knew Capital Financial failed to perform adequate due diligence before
approving the Provident offerings for sale. Boppre knew they were relying exclusively on
Provident for doing their due diligence. Customers were not told that although the Provident
offering materials disclosed a 1% due diligence fee and Capital Financial was paid over $630,000
in due diligence fees, Capital Financial conducted no independent due diligence. ,

29.  Boppre acted at least with severe recklessness. The duty to investigate was
heightened by the fact that Provident was a relatively new company operated by individuals with
little or no experience in the field of oil and gas, lacked audited financial statements, and promised
high returns. Lindsey and Boppre approved Provident offerings without obtaining third-party
Mick reports, and failed to question red flags brought to their attention through the few Mick
reports received.

30.  Asaresult of the conduct described above, Boppre willfully violated Section 17(a) -
of the Securities Act of 1933 (“Securities Act”) and Section 10(b) of the Exchange Act and Rule
10b-5 thereunder, which prohibit fraudulent conduct in the offer and sale of securities and in
connection with the purchase or sale of securities.

Undertakings

Respondent Boppre undertakes to:

31.  Provide to the Commission, within 30 days after the end of the two-yéar bar period
described below, an affidavit that he has complied fully with the sanctions described in Section IV
below. '

Iv. i

In view of the foregoing, the Commission deems it appropriate and in the public mterest to
impose the sanctions agreed to in Respondent Boppre’s Offer.

Accordingly, pursuant to Sections 15(b) and 21C of the Exchange Act and Section 9(b) of
the Investment Company Act it is hereby ORDERED that:

A. Respondent Boppre shall cease and desist from committing or causing any violations
and any future violations of Section 17(a) of the Securities Act, Section 10(b) of the Exchange Act
and Rule 10b-5 thereunder.

B. Respondent Boppre be, and herby is barred from association with any broker, dealer,
investment adviser, municipal securities dealer, or transfer agent; and is prohibited from serving or
acting as an employee, officer, director, member of an advisory board, investment adviser or
depositor of, or principal underwriter for, a registered investment company or affiliated person of
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such investment adviser, depositor, or principal underwriter; and barred from participating in any
offering of a penny stock, including: acting as a promoter, finder, consultant, agent or other person
who engages in activities with a broker, dealer or issuer for purposes of the issuance or trading in
any penny stock, or inducing or attempting to induce the purchase or sale of any penny stock, with
the right to apply for reentry after two (2) years to the appropriate self-regulatory organization, or if
there is none, to the Commission. -

C. Any reapplication for association by the Respondent will be subject to the applicable
laws and regulations governing the reentry process, and reentry may be conditioned upon a number
of factors, including, but not limited to, the satisfaction of any or all of the following: (a) any
disgorgement ordered against the Respondent, whether or not the Commission has fully or partially

‘waived payment of such disgorgement: (b) any arbitration award related to the conduct that served
as the basis for the Commission order; (c) any self-regulatory organization arbitration award to a
customer, whether or not related to the conduct that served as the basis for the Commission order;
and (d) any restitution order by a self-regulatory organization, whether or not related to the conduct
that served as the basis for the Commission order.

D.  Respondent shall pay a civil money penalty in the amount of $25 ,000 to the United
States Treasury. Payment shall be made in the following installments: $5,000 within 10 days of
the entry of this Order, and four payments of $5,000 every 90 days thereafier. If any payment is
not made by the date the payment is required by this Order, the entire outstanding balance of civil
penalties, plus any additional interest accrued pursuant to 31 U.S.C. 3717, shall be due and payable
immediately, without further application. Payments shall be: (A) made by wire transfer, United
States postal money order, certified check, bank cashier's check or bank money order; (B) made
payable to the Securities and Exchange Commission; (C) hand-delivered or mailed to the
Securities and Exchange Commission, Office of Financial Managemerit, 100 F St., NE, Stop
6042, Washington, DC 20549; and (D) submitted under cover letter that identifies Brian W.
Boppre as a Respondent in these proceedings, the file number of these proceedings, a copy of
which cover letter and money order or check shall be sent to Karen L. Martinez, Division of
Enforcement, Securities and Exchange Commission, 15 W. South Temple, Suite 1800, Salt Lake
City, UT 84101.

By the Commission.

Elizabeth M. Murphy
Secretary

ill M Péterson
Assistant Secretary
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SECURITIES EXCHANGE ACT OF 1934
Release No. 66000 / December 16, 2011

ADMINISTRATIVE PROCEEDING
File No. 3-14324

In the Matter of : ~ ORDER MAKING FINDINGS, AND
' ' : IMPOSING REMEDIAL SANCTIONS
Capital Financial Services, : _ AND A CEASE-AND-DESIST ORDER
Inc. and Brian W, Boppre : PURSUANT TO SECTIONS 15(b) AND
S - 21C OF THE SECURITIES EXCHANGE
Respondents. : ACT OF 1934 AS TO CAPITAL

FINANCIAL SERVICES, INC,

L

On April 6, 2011, the Securities and Exchange Commission (“Commission™) issued an
. Order Instituting Administrative and Cease-and-Desist Proceedings Pursuant to Sections 15(b)
and 21C of the Securities Exchange Act of 1934, and Section 9(b) of the Investment Company

Act of 1940 against Capital Financial Services, Inc. (“Respondent” or “Capital Financial”).

1.

Respondent has submitted an Offer of Settlement (the “Offer”) which the Commission
has determined to accept. Solely for the purpose of these proceedings and any other proceedings
brought by or on behalf of the Commission, or to which the Commission is a party and without
admitting or denying the findings herein, except as to the Commission’s jurisdiction over it and
the subject matter of these proceedings, which are admitted, Respondent consents to the entry of
this Order Making Findings, and Imposing Remedial Sanctions and a Cease-and-Desist Order as
to Capital Financial Services, Inc. (“Order”), as set forth below.

1.

On the basis of this Order and Respondent’s Offer, the Commission finds' that: -

' The findings herein are made pursuant to Respondent's Offer of Settlement and are not binding
on any other person or entity in this or any other proceeding,
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Summary

These proceedings arise out of Capital Financial Services, Inc.’s failure to perform
reasonable due diligence on numerous private placement offerings prior to recommending them to
customers where the offerings turned out to be a classic Ponzi scheme and offering fraud.

Respondent

1. Capital Financial is a wholly owned subsidiary of Capital Financial Holdings, Inc.,
and has been registered with the Commission and a member of the NASD (now FINRA) since
-1980. Capital Financial operates as a general securities broker-dealer and is headquartered in
Minot, North Dakota. Capital Financial has a network of approximately 273 offices housing
over 332 registered representatives. The majority of Capital Financial’s revenue is generated
from the sale of mutual funds, variable insurance products, and private placements.

Other Relevant Entities

2. Provident Royalties, LLC (“Provident”) was a Delaware limited liability company
with its principal offices in Dallas, Texas. Provident purportedly invested in oil and gas
extraction interests through a group of 23 affiliated entities (collectively the “Provident Rule 506
 Entities”). Provident is a beneficial owner in-¢ach of the Provident Rule 506 Entities. On June
22,2009, Provident and 26 affiliated entities filed a voluntary petition for Chapter 11 bankruptcy
in the United States Bankruptcy Court for the Northern Distiict of Texas. Provident is currently
in receivership. ‘

3. Provident Asset Management, LLC (“PAM”) was a Delaware limited liability
company which was registered with the Commission as a broker-dealer since March 9, 2004.
PAM was the managing broker-dealer for the Provident offerings and exclusively sold the
Provident Rule 506 Entity offerings. Capital Financial entered into a selling agreement with
PAM for each Provident offering. FINRA expelled PAM from membership on March 18, 2010.
PAM is currently in receivership. -

4. Provident Rule 506 Entities (“Provident offerings™) were a series of companies
which have effected private placements claiming exemption from registration of the offered
securities under Rule 506 of Regulation D. The offerings sold by Capital Financial included the
following companies: Provident Energy 1, LP; Provident Energy 2, LP; Provident Energy 3, LP;
Shale Royalties II, Inc.; Shale Royalties 3, LLC; Shale Royalties 4, Inc.; Shale Royalties 5, Inc.;
‘Shale Royalties 6, Inc.; Shale Royalties 7, Inc.; Shale Royalties 9, Inc.; Shale Royalties 12, Inc.;
Shale Royalties 14, Inc.; Shale Royalties 17, Inc.; Shale Royalties 18, Inc. The entities are
headquartered in Provident’s offices in Dallas, Texas. All the Provident Entities are controlled
by a court-appointed receiver. '




5. Jeffrey A. Lindsey (“Lindsey”), age 47, was a senior vice president and due
diligence officer at Capital Financial until June 15, 2010. Lindsey resides in Libertyville,
Illinois.

6. Brian W. Boppre '(“Bbppre”), age 47, was the president and a registered principal
at Capital Financial until July 2010. Boppre resides in Minot, North Dakota. '

Background

7. From at least September 2006 through January 2009, Capital Financial marketed,
recommended to investors, and sold Provident preferred stock and limited partnership interests in
a series of 14 private placements. The Provident offerings each claimed an exemption from
registration of its offering pursuant to Rule 506 of Regulation D of the federal securities laws.

The Provident offerings designated as Shale Royalties, Inc., numbered II through 18, offered two = *

series of non-convertible redeemable cumulative preferred stock, while the offerings designated
as Provident Energy, LP, numbered 1 through 3 offered limited partnership interests. The
promised return on the Provident offerings was between 15%-1 8% per year depending on the
term. '

8. Provident Royalties” purported business plan included the acquisition of a
combination of producing and non-producing sub-surface oil and gas mineral interests, working
interests and real property located within the United States. According to the Provident ‘
offerings® Private Placement Memoranda (“PPM”), selling broker-dealers were paid .
commissions ranging from 5% to 9%. The sales commission varied by the offering, and by share
class, with the longer term, Class A share class, paying a larger sales commission. Each PPM,
with the exception of Provident Energy 1 and Provident Energy 3, disclosed the selling broker-
dealer would be paid a 1% due diligence fee in addition to the sales commission.

9. Although a portion of the proceeds of the Provident offerings were used for the
acquisition and development of oil and gas activities, millions of dollars of investor funds were
transferred from the later Provident offerings’ bank accounts to the Provident Royalties’ '
operating account and then used for undisclosed and, often, undocumented loans to earlier -
Provident offerings. The loan proceeds were then used to pay dividends and returns of capital to
investors in earlier Provident offerings in a classic Pohzi scheme. '

10.  Capital Financial’s due diligencé process was run by Boppre and Lindsey.
Boppre was responsible for reviewing new offerings and had the authority to approve the
Provident offerings for Capital Financial to recommend to investors.

11.  Capital Financial was first introduced to Provident during the summer of 2006 by
Darren Gibson (“Gibson”), a Provident wholesaler employed by PAM. Gibson provided
Lindsey with a Provident PPM and other offering materials. Lindsey had no experience or
background in the oil and gas industry.




12. On August 24, 2006, PAM paid Lindsey’s expenses to conduct an on-site “due
diligence” visit to Provident’s Dallas offices. While at Provident, Lindsey met with Provident’s
principals, Gibson, various Provident land men, and a Provident geologist. The meeting
consisted of a presentation of Provident’s business plan, followed by a question and answer
session. Lindsey also took a tour of the Provident offices. Lindsey did not receive any financial
information or review any of the books or records of Provident during his visit. Boppre
reviewed the materials provided to Capital Financial by Provident.

13.  On September 20, 2006, Capital Financial signed its first selling agreement with
PAM for Shale Royalties, I (“Shale II”). Lindsey and Boppre approved Shale I1 based on the
offering materials received from PAM, Lindsey’s on-site visit, and the knowledge that other
broker-dealers were selling the Provident offerings. Boppre and Lindsey eventually approved
fourteen Provident offerings for sale by Capital Financial, even though they had no experience in
the oil and gas industry, they only reviewed documents provided by PAM, Lindsey only visited
PAM on two occasions to meet with PAM representatives and listen to a presentation on the
offerings, and they had performed no independent investigation of any of the Provident
offerings.

14.  Capital Financial; through its registered principal, Boppre, failed to conduct due
diligence on the Provident offerings sufficient to establish reasonable basis suitability before
recommending the securities to its customers. Capital Financial never independently
investigated any of the information in the offering materials provided by Provident. Capital
Financial also never received audited or even unaudited financial statements for any of the
Provident offerings. The only financial information Capital Financial received regarding -
Provident was an unaudited consolidated balance sheet review. However, even the unaudited
consolidated balance sheet reviews were not included in the materials Capital Financial received
until Shale Royalties 9. Capital Financial received this limited financial information after it
approved the recommendation and sale to investors of the Provident offerings covered in those

Teports,

15.  As each Provident offering became fully subscribed, Capltal Financial signed
sellmg agreements with PAM for later Provident offerings. In total, Capital Financial
recommended and sold fourteen different Provident offerings between September 2006 and

_January 26, 2009 when Provident suspended sales. Lindsey and Boppre approved each
- Provident offering for Capital Financial registered representatives to recommend and sell to

Capital Financial customers.

16. Capital Financial registered representatives placed approximately 1,087 Provident
trades for roughly $63,000,000. Capital Financial was typically paid an 8% sales commission
plus a 1% due diligence fee on the amount of subscription proceeds. This resulted in Capital
Financial receiving over $5,000,000 in sales commissions; and over $600,000 in due diligence
fees on the Provident offerings.




17. Capital Financial’s due diligence process for each successive Provident offering
was similar to the process for Shale II. For each new Provident offering, Capital Financial
received a due diligence packet from PAM. The packet typically contained; a lead broker-dealer
bio, certificate of insurance, PPM, certificate of incorporation, corporate bylaws, prior activities,
escrow agreement, investor subscription agreement, managing broker dealer agreement,
soliciting broker dealer agreement, Form D, news articles, general industry geology reports
regarding U.S. shale plays, sample mineral deed, and contact information. Lindsey did not visit
Provident before approving each successive Provident offering. Capital Financial did not receive
information from any other source before approving any Provident offering.

18.  To assist with promoting the Provident offerings, PAM retained the third-party
due diligence law firm, Mick & Associates, PC (“Mick”) to draft a third-party due diligence
report (“Mick report”) on each Provident offering. Provident paid all fees for the due diligence
reports. Upon request, Mick reports were provided at no cost to Capital Financial. Mick reports
were available on all Provident offerings.

- 19. Capital Financial’s due diligence process did not require a Mick report or any
other third party due diligence prior to approving a Provident offering. Capital Financial only
requested Mick reports on eight of the fourteen offerings it sold, and all eight of those Mick
reports were requested by Capital Financial only after it had already approved and started
recommendmg and selling the offering. Boppre did not review any Mick reports prior to
approving Provident offerings for sale by Capltal Financial.

20.  The PPM’s for all of the Provident offerings disclosed that the selling broker-
dealer would receive a due diligence fee of 1%. However, Capital Financial did not spend any of
the 1% due diligence fee conducting due diligence. Although it received over $600,000 for due
diligence fees on the fourteen Provident offerings, Capital Financial incurred no due diligence
expenses. At no time did Capital Financial hire independent counsel, an accounting firm, contact
third parties regarding Provident’s business, or hire consultants to review the Provident offerings.

2].  Along with failing to conduct any meaningful due diligence with respect to the
Provident offerings prior to recommending them to investors, Capital Financial also ignored
significant red flags raised by Mick. The Mick reports beginning with Shale Royalties 9 issued
in March 2008, raised concerns about Provident. The Shale Royalties 9 report highlighted
Provident’s lack of audited financial statements, and raised questions regarding conflicts of
interest. The Mick report noted that the earlier Provident offerings were collectively reportmg a
net operating loss and the limited financial information lacked transparency.

22.  Capital Financial failed to question these red flags brought up in the Mick reports
with either Provident or Mick. After receiving the Shale 9 Mick report, Capital Financial
recommended and sold an additional $32,000,000 of the Provident offerings. Capital Financial
received and purportedly reviewed Mick reports for Shale Royalties 12 and Shale Royalties 18.
Both reports raised the same red flags, only emphasizing those concemns by bolding or
underlining the type. Although the Mick reports raised concerns about the Provident offerings,
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Capital Financial failed to provide its registered representatives with copies of these reports and
did not take steps to address whether this information was disclosed to customers.

23.  Capital Financial’s due diligence responsibility for the Prov1dent offering was
helghtened by the fact that Provident was a relatively new company, Provident’s management
had very little experience in the oil and gas industry, Provident failed to produce audited or
unaudited financial statements, and before Capital Financial entered into a sales agreement for
the first time with Provident, Provident had only effected two prior offerings, both beginning in
July 2006 involving a combined total of ten investors. Also, Provident paid a high dividend, and
was a very risky investment.

24, Capital Financial had an obligation to conduct a reasonable investigation of a
security before recommending that a customer buy that security. Instead, Capital Financial
approved the Provident offerings for sale by Capital Financial registered representatives based
entirely on information provided by PAM without conducting any independent investigation.

25.  Capital Financial lacked information regarding the Provident offerings (e.g.,
financial information) because it had failed to conduct a reasonable investigation of those
offerings, and did not inform customers that it lacked this information and did not inform them
of the risks associatéd with making an investment decision while lacking such information. In
addition, although the Mick reports contained significant red flags, information regarding those’
red flags was never passed along to customers. These failures to disclose constitute material
omissions.

26.  Broker-dealers cannot recommend a security without having an adequate and
reasonable basis for making such recommendation, and cannot rely exclusively upon the issuer
for information concerning a company. Lindsey and Boppre knew that neither they nor anyone
else at Capital Financial had performed any independent investigation of the Provident offerings,
yet they approved the Provident offerings for sale by Capital Financial registered representatives.

27.  Lindsey and Boppre knew that they were allowing registered representatives to
recommend the Provident offerings for sale without informing them that Capital Financial lacked
certain information regarding the Provident offerings (e.g., information on Provident’s financial
situation, and Provident’s relationship with other oil and gas companies) or that they failed to
conduct a reasonable investigation of those offerings. Without such information, registered
representatives could not have informed customers that Capital Financial was recommending the
Provident offerings on the basis of limited information or the risks associated with making an
. investment decision with limited information.

28. Lindsey and Boppre knew that the Provident offering materials stated that selling
broker-dealers would receive a 1% fee to pay for due diligence. This disclosure to investors
suggested that Capital Financial conducted independent due diligence in approving the Provident
offerings as appropriate to recommend and sell to Capital Financial customers. However,
Capital Financial did not perform any independent due diligence.

6




29.  Lindsey and Boppre knew Capital Financial failed to perform adequate due
diligence before approving the Provident offerings for sale. Lindsey and Boppre knew they were
relying exclusively on Provident for doing their due diligence. Customers were not told that
although the Provident offering materials disclosed a 1% due diligence fee and Capital Financial
was paid over $630,000 in due diligence fees, Capital Financial conducted no independent due
diligence. : :

30.  Lindsey and Boppre acted at least with severe recklessness. The duty to
investigate was heightened by the fact that Provident was a relatively new company operated by
individuals with little or no €xperience in the field of oil and gas, lacked audited financial
statements, and promised high returns. Lindsey and Boppre approved Provident offerings
without obtaining third-party Mick reports, and failed to question red flags brought to their
attention through the few Mick reports received.

Violations

31, Asaresult of the conduct described above, Respondent willfully violated Section
17(a) of the Securities Act, Section 10(b) of the Exchange Act and Rule 10b-5 thereunder, which
prohibit fraudulent conduct in the offer and sale of securities and in connection w1th the purchase
or sale of securities.

" Undertakings
Respondent has undertaken to:

32.  Within 60 days of the date of the entry of the Order, at Capital Financial’s
expense, retain the services of a qualified Independent Consultant (“Consultant™), not

~ unacceptable to the staff of the Division of Enforcement, to: (i) conduct a comprehensive review

of Respondent’s due diligence policies, practices, and procedures; (ii) determine the adequacy of
such due diligence policies and practices; and (iii) prepare a written report, referenced below,
reviewing the adequacy of Respondent’s due diligence policies, practices, and procedures and
making recommendations regarding how Respondent should modify or supplement its due
diligence policies and practices. Respondent shall provide a copy of the engagement letter
detailing the Consultant’s responsibilities to Commission staff;

33.  Cooperate fully with the Consultant, including providing the Consultant with
access to Respondent s files, books, records, and personnel as reasonably requested for the
above-mentioned review, and obtaining the cooperatlon of respective employees or other persons
under Respondent’s control; :

34.  Require the Consultant to report to Commission staff on his/her/its activities as -
the staff shall request




35.  Permit the Consultant to engage such assistance, clerical, legal or expert, as
necessary and at a reasonable cost, to carry out his/her/its activities, and the cost, if any, of
such assistance shall be borne exclusively by Respondent;

36.  Within one hundred twenty (120) days of the issuance of this Order, unless
othemlse extended by Commission staff for good cause, require the Consultant to complete the
review described in subparagraph 29 above and prepare a written preliminary report
(“Preliminary Report™) that: (i) evaluates the adequacy of the Respondent’s due diligence

policies, practices, and procedures; and (ii) makes any recommendations about modifications
~ thereto or additional or supplemental procedures deemed necessary to remedy any deficiencies

described in the Preliminary Report. Respondent shall require the Consultant to provide the

- Preliminary Report simultaneously to both Commission staff and Respondent;-

37.  Within ninety (90) days of Respondent’s receipt of the Preliminary Report, adopt
and implement all recommendations set forth in the Preliminary Report; provided, however, that
as to any recommendation that Respondent consider to be, in whole or in part, unduly
burdensome or impractical, Respondent may submit in writing to the Consultant and
Commission staff, within thirty (30) days of receiving the Preliminary Report, an alternative
policy, practice, or procedure designed to achieve the same objective or purpose. Respondent
shall then attempt in good faith to reach an agreement with the Consultant relating to each
recommendation that Respondent considers to be unduly burdensome or impractical and request
that the Consultant reasonably evaluate any alternative policy, practice; or procedure proposed -
by Respondent. Within fourteen (14) days after the conclusion of the discussion and evaluation
by Respondent and the Consultant, Respondent shall require that the Consultant inform
Respondent and Commission staff of his/her/its final determination concerning any
recommendation that Respondent consider to be unduly burdensome or impractical. Respondent
shall abide by the determinations of the Consultant and, within sixty (60) days after final

. agreement between Respondent and the Consultant or final determination by the Consultant,

whichever occurs first, Respondent shall adopt and 1mplement all of the recormnendations that
the Consultant deems appropriate;

38.  Within fourteen (14) days of Respondent’s adoption of all of the
recommendations that the Consultant deems appropriate, certify in writing to the Consultant.
and Commission staff that Respondent has adopted and implemented all of the Consultant’s
recommendations;

39.  Apply to Commission staff for an extensmn of the deadhnes described above
before their expiration and, upon a-showing of good cause by Respondent, Commission staff
may, in its sole discretion, gra:nt such extensions for whatever time period it deems approptiate;

40. To ensure the independence of the Consultant, not have the authority to terminate
the Consultant without prior written approval of Commission staff and shall compensate the

* Consultant and persons engaged to assist the Consultant for services rendered pursuant to this Order

at their reasonable and customary rates;
8




41, Require the Independent Consultant to enter into an agreement that provides that
for the period of engagement and for a period of two years from completion of the engagement, the
Independent Consultant shall not enter into any employment, consultant, attorney-client, auditing or
other professional relationship with Capital Financial, or any of its present or former affiliates,
directors, officers, employees, or agents acting in their capacity. The agreement will also provide
that the Independent Consultant will require that any firm with which he/she is affiliated or of which

he/she is a member, and any person engaged to assist the Independent Consultant in performance of ~

his/her duties under this Order shall not, without prior written consent of the Division of
Enforcement, enter into any employment, consultant, attorney-client, auditing or other professional
relationship with Capital Financial, or any of its present or former affiliates, directors, officers,
employees, or agents acting in their capacity as such for the period of the engagement and for a
period of two years after the engagement.

42.  Certify, in writing, compliance with the undertakings set forth above. The
certification shall identify the undertakings, provide written evidence of compliance in the form
of a narrative, and be supported by exhibits sufficient to demonstrate compliance. The
Commission staff may make reasonable requests for further evidence of compliance, and
Respondent agrees to provide such evidence. The certification and supporting material shall be
submitted to Karen L. Martinez, Esq. Salt Lake Regional Office, 15 W. South Temple, Suite.
1800, Salt Lake City, Utah 84101 with a copy to the Office of Chief Counsel of the Enforcement
Division, no later than sixty (60) days from the date of the completion of the undertakings.

Iv.

In view of the foregoing, the Commission deems it appropriate and in the public interest,
to impose the sanctions agreed to in Respondent Capital Financial’s Offer.

Accordingly, pursuant to Sections 15(b) and 21C of the Exchange Act itis hereby
ORDERED that:

A. Respondentl Capital Financial cease and desist from committing or causing any
violations and any future violations of Section 17(a) of the Securities Act, Section 10(b) of the
Exchange Act and Rule 10b-5 thereunder.




B. Respondent Capital Financial is censured.

c. Respondent shall comply with the undertakings enumerated in Section IIT above.

By the Commission.

Elizabeth M. Murphy
Secretary

2 W Pt

il M. Peterson

-7 Assistant Secretary -
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UNITED STATES OF AMERICA
. Before the
SECURITIES AND EXCHANGE COMMISSION

SECURITIES EXCHANGE ACT OF 1934
Release No. 65996 / December 16, 2011

ACCOUNTING AND AUDITING ENFORCEMENT
Release No. 3347 / December 16, 2011

ADMINISTRATIVE PROCEEDING
File No. 3-14671

In the Matter of . ORDER INSTITUTING
' -ADMINISTRATIVE PROCEEDINGS
Stuart W. Fuhlendorf, PURSUANT TO RULE 102(e) OF THE
COMMISSION’S RULES OF PRACTICE,
Respondent. MAKING FINDINGS, AND IMPOSING
- REMEDIAL SANCTIONS

I

The Securities and Exchange Commission (“Commission™) deems it appropriate and in the
public interest that public administrative proceedings be, and hereby are, instituted against Stuart
W. Fuhlendorf (“Respondent” or “Fuhlendorf) pursuant to Rule 102(e)(3)(i) of the Commission’s
Rules of Practice.’

' Rule 102(e)(3)(i) provides, in relevant part, that:

The Commission, with due regard to the public interest and without preliminary hearing,
may, by order, . . . suspend from appearing or practicing before it any . . . accountant . . . who has
been by name . . . permanently enjoined by-any court of competent jurisdiction, by reason of his
or her misconduct in an action brought by the Commission, from violating or aiding and abetting
the violation of any prov1310n of the Federal securities laws or of the rules and regulations
thereunder.
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II. -

In anticipation of the institution of these proceedings, Respondent has submitted an Offer
of Settlement (the “Offer”) which the Commission has determined to accept. Solely for the
purpose of these proceedings and any other proceedings brought by or on behalf of the
Commissien, or to which the Commission is a party, and without admitting or denying the findings
herein, except as to the Commission’s jurisdiction over him and the subject matter of these
proceedings, and the findings contained in Section IIL.3 below, which are admitted, Respondent
consents to the entry of this Order Instituting Administrative Proceedings Pursuant to Rule 102(e)
of the Commission’s Rules of Practice, Making Findings, and Imposing Remedial Sanctions
(“Order™), as set forth below.

111.
On the basis of this Order and Respondent’s Offer, the Commission finds that:

1. Fuhlendorf, age 49, is the former Chief Financial Ofﬁcel" of Isilon Systems,
Inc. (“Isilon”), having served in that capacity from appr0x1mate1y May 2004 to October 2007.
Fuhlendorfis a resident of Golden, Colorado.

2. Isilon was, at all relevant times, a Delaware corporation headquartered in
Seattle, Washington, which sold clustered storage systems and software for digital content. From
December 2006 through November 2010, Isilon’s common stock Was Tegisteréd undeér Section”™”
12(b) of the Securities Exchange Act of 1934 (“Exchange Act”) and was quoted on the ‘Nasdag.

3. On November 23, 2011, a final judgment was entered against Fuhlendorf,
permanently enjoining him from future violations of Sections 17(a)(2) and (3) of the Securities Act
of 1933 (“Securities Act™), Sections 10(b) and 13(b)(5) of the Exchange Act and Rules 10b-5,
13b2-1, 13b2-2, and 13a-14 thereunder, in the civil'action entitled Secutities and Exchange
Commission v. Stuart W. Fuhlendorf, Civil Action Number 2:09-CV-01292-MJP, in the United
States District Court for the Western District of Washington. The final judgment also prohibits
Fuhlendorf from acting as an officer or director of a public company for a period of three years.

4. The Commission’s complaint alleged, among other things, that Fuhlendorf
engaged in a financial reporting fraud which caused Isilon to materially overstate revenue in
periodic reports filed with the Commission during a three- -quarter perlod in 2006 and 2007. The
Complamt alleged that Fuhlendorf participated in recording revenue from sales transactions with
improper terms that materially increased Isilon’s quarterly revenue in a departure from Generally .
Accepted Accounting Principles (“GAAP”).




/.

1V,

In view of the foregoing, the Commission deems it appropriate and in the public interest to
impose the sanction agreed to in Respondent Fuhlendorf’s Offer.

Accordingly, it is hereby ORDERED, effective immediately, that;

A. Fuhlendorf is suspended from appearing or practicing before the Commission as an
accountant,

B. After three years from the date of this Order, Respondent mdy request that the
Commission consider his reinstatement by submitting an application (attention: Office of the Chief
Accountant} to resume appearing or practicing before the Commission as an accountant.

By the Commission.

Elizabeth M. Murphy
Secretary

jill M. Peterson
Assistant Secretary
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UNITED STATES OF AMERICA

Before the
SECURITIES AND EXCHANGE COMMISSION

SECURITIES EXCHANGE ACT OF 1934
Release No. 66009 / December 20, 2011

ADMINISTRATIVE PROCEEDING
File No. 3-14673

ORDER INSTITUTING

ADMINISTRATIVE PROCEEDINGS
PURSUANT TO SECTION 15(b) OF THE
In the Matter of : SECURITIES EXCHANGE ACT OF 1934,
MAKING FINDINGS, AND IMPOSING
PETER J. BROOKS, REMEDIAL SANCTIONS
Respondent.
I

The Securities and Exchange Commission (“Commission”) deems it appropriate and in the
public interest that public administrative proceedings be, and hereby are, instituted pursuant to
"Section 15(b) of the Securities Exchange Act of 1934 (“Exchange Act”) against Peter J. Brooks
(“Brooks” or “Respondent”).

.

In anticipation of the institution of these proceedings, Respondent has submitted an Offer
of Settlement (the “Offer””) which the Commission has determined to accept. Solely for the
purpose of these proceedings and any other proceedings brought by or on behalf of the
Commission, or to which the Commission is a party, and without admitting or denying the findings
herein, except as to the Commission’s jurisdiction over him and the subject matter of these
proceedings , and the findings contained in Section IIL.2. below, which are admitted, Respondent
consents to the entry of this Order Instituting Administrative Proceedings Pursuant to Section 15(b)
of the Securities Exchange Act of 1934, Making Findings, and Imposing Remedial Sanctions
(“Order™), as set forth below.
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111.
On the basis of this Order and Respondent’s Offer, the Commission finds that:

1. From at least early 2008 through approximately August 2008, Brooks
managed two sales offices in California that offered and sold securities issued by Delta Onshore
Management, LLC. As the manager of these offices, he directed employees to sell the above-
described securities, and he personally offered and sold them as well. In so doing, he participated

‘at key points in the distribution of those securities and received compensation related to the

transactions. No registration statement was filed with the Commission or in effect at the time of
Respondent’s offers or sales of the above-referenced securities; nor were the transactions exempt
from registration. Further, Respondent was not registered with the Commission as a broker or
dealer. Brooks, 66 years old, is a resident of Woodland Hills, California.

2. On December 6, 2011, a permanent injunction was entered by consent
against Brooks, permanently enjoining him from future violations of Sections 5(a) and 5(c) of the
Securities Act of 1933, and Section 15(a)(1) of the Exchange Act in the civil action entitled
Securities and Exchange Commission v. Delta Onshore Management, LLC, et al., Civil Action
Number 08-1278-MLB, in the United States District Court for the District of Kansas.

3. The Commission’s complaint alleged that, in connection with the offering
of the above-referenced securities, the named defendants collectively raised approximately $2.8
million from investors nationwide, over half of whom were 60 years old or older. The complaint
alleged that the promoters hired sales agents, such as Respondent, to market the offering, and
falsely advised the sales agents that they had acquired two drilling rigs that were “ready to go to
work” earning annual returns of 25% to 36%. The sales agents marketed the securities by
inctuding this false information in their sales pitches to investors. In fact, at the time of the
offering, the Delta Onshore venture had not acquired any drilling rigs, and investors received none
of the promised returns.

Iv.

. In view of the foregoing, the Commission deems it appropriate and in the public interest to
impose the sanctions agreed to in Respondent Brooks’s Offer.

Accordingly, it is hereby ORDERED:
Pursuant to Section 15(b)(6) of the Exchange Act, Respondent Brooks be, and hereby is:

barred from association with any broker, dealer, investment adviser, municipal securities
dealer, or transfer agent; and

barred from participating in any offering of a penny stock, including: acting as a promoter,
finder, consultant, agent or other person who engages in activities with a broker, dealer or




issuer for purposes of the tssuance or trading in any penny stock, or inducing or attempting
to induce the purchase or sale of any penny stock.

Any reapplication for association by the Respondent will be subject to the applicable laws
and regulations governing the reentry process, and reentry may be conditioned upon a number of
factors, including, but not limited to, the satisfaction of any or all of the following: (a) any
disgorgement ordered against the Respondent, whether or not the Commission has fully or partially
waived payment of such disgorgement; (b} any arbitration award related to the conduct that served
as the basis for the Commission order; {c) any self-regulatory organization arbitration award to-a
customer, whether or not related to the conduct that served as the basis for the Commission order;
and (d) any restitution order by a self-regulatory organization, whether or not related to the conduct
that served as the basis for the Commission order.

By the Commission.

Elizabeth M. Murphy
Secretary '

: By: | M. Peterson

- Assistant Secretary




Aﬁ(fmﬂ ‘-’C

ammissioner é
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Washington, D.C.

SECURITIES EXCHANGE ACT OF 1934
Rel. No. 66014 / December 20, 2011

Admin. Proc. File No. 3-14175

In the Matter of the Application of
KENT M. HOUSTON .
2256 Plazuela Street
Carlsbad, California 92009
“For Review of Disciplinary Action Taken by

FINRA

OPINION OF THE COMMISSION

REGISTERED SECURITIES ASSOCIATION --REVIEW OF DISCIPLINARY
PROCEEDINGS : : :

Violations of Conduct andrProcedural Rules

- Engaging in Outside Business Activiiies Without Providing Written Notice to
Member Firm -

Failing to Appeér for On-The-Record Interview
Conduct Inconsistent with Just and Equitable Principles of Trade

Former general securities representative of a member of registered securities association .
engaged in outside business activities without providing his member firm with written
notice and failed to appear for an on-the-record interview with association staff. Held,
association’s findings of violations are sustained, sanction imposed is vacated, and
proceedings are remanded for redetermination of sanction to be imposed.
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© APPEARANCES:

Kent M. Houston, pro se. |
" Marc Menchel, Michael Garawski, and Jennifer C. Brooks, for FINRA.

Appeal filed: January 4, 2011
Last brief received: April 13, 2011 -

I

Kent M. Houston, formerly a general securities representative with First Wall Street
Corp. ("First Wall Street" or "the Firm"), a former NASD member firm, secks review of - -
disciplinary action taken by NASD.! NASD found that Houston violated NASD Rules 3030 and .
Rule 2110 by engaging in outside business activities without providing his member firm with
~ written netice. NASD further found that Houston violated NASD Rules 8210 and 2110 by
- failing to appear for an on-the-record interview ("OTR") with NASD staff. 2 NASD barred
" Houston from associating with any NASD member firm in all capacmes We base our ﬁndmgs
on an independent review of the record. :

e On July 26, 2007, the Cominission approved a proposed rule change filed by the
National Association of Securities Dealers, Inc. ("NASD") to amend NASD's Restated
Certificate of Incorporation to reflect its name change to Financial Industry Regulatory Authority,
Inc., or FINRA, in connection with the consolidation of NASD and the member regulation,
enforcement, and arbitration functions of the New York Stock Exchange ("NYSE"). See
. Securities Exchange Act Rel. No. 56146 (Tuly 26, 2007), 91 SEC Docket 517 (SR-NASD-2077-
053). Because the disciplinary action here was instituted before that date, we continue to use the
designation NASD.

2 Following the consolidation of NASD and the member regulation, enforcement,

‘and arbitration functions of NYSE Regulation inito FINRA, FINRA began developing a new
"Consolidated Rulebook" of FINRA Rules. The first phase of the new consolidated rules became
effective on December 15, 2008. See FINRA Regulatory Notice 08-57 (Oct. 2008). Because the
complaint in this case was filed before December 15, 2008, the procedural rules that apply are
those that existed on December 14, 2008. The substantive rules that apply are those that existed
at the time of the conduct at issue. John B. Busacca, Exchange Act Rel. No. 63312 (Nov. 12,
2010), 99 SEC Docket 34481, 34482, n.2. | '
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II.

A.  Background

1.- Houston Appointed Trustee And Receives Compensation from Trust

In 1971, Walter L. Boyd and Veta M. Boyd, Houston's great uncle and aunt, established a

trust under which they designated a national bank as trustee and directed the trustee to pay the

trust's net income to the Boyds on a monthly basis. The trust provided that the trustee was

' ~entitled to compensation for its services. Walter Boyd died in 1986; on April 24,2001, Veta

Boyd appointed Houston to act as co-trustee with her. The amendment to the trust agreement

* effecting this change provided that Houston would serve as sole trustee if Veta Boyd was
; unwi]ling or unable to serve.

On April 26, 2001 Houston opened an account for the trust at First Wal] Street (the
"Boyd Trust Account"). The account application listed Veta Boyd and Houston as co-successor
trustees-and Houston as the account representative. As co-trustee, Houston was able to write
checks on the Boyd Trust Account without Mrs. Boyd's signature. In June 2005, Houston
became the trust's sole trustee after Mrs. Boyd's physicians determined that she was unable to

- manage her financial affairs. Mrs. Boyd died in June 2006.

From October 2001 through January 2006, Houston received more than $400,000 from
the trust. From October 2001 through 2002, Mrs. Boyd wrote checks for approximately $99,000-
payable to Houston. From 2003 until Mrs. Boyd dled in June 2006, Houston signed all the -
chécks drawn on the Boyd Trust Account. In 2003, Houston wrote five checks from the Boyd
Trust Account payable to himself totaling $41,600. In 2004, Houston wrote seven checks
payable to himself or to Countrywide Bank (the holder of his home equity line of credit), totaling
$167,000. In 2005, Houston wrote three checks totaling $119,000 to Countrywide. InJ anuary

© 2006, Houston wrote a final check to Countrywide in the amount of $27,500.*

2. Houston Fails to Provide Written Notice of His Trustee Activities to Firm

Although Houston was listed as co-successor trustee on the Boyd Trust Account
application, he did not otherwise give First Wall Street written notice that he was acting as

trustee for Mrs. Boyd s trust or that he was receiving compensation for this act1v1ty In fact, over
a period of several years, he repeatedly failed to disclose his activity with the trust when

requested by the Firm to provide information on his outside business activities. Houston did not
disclose his trustee activities on the Firm's "Independent Contractor Agreement" that he signed

- and dated December 31, 2002 (the "2002 Agreement"). The 2002 Agreement stated that Houston

was to notify the Firm of any outside business activities in which he was engaged or intended to

3 In addmon to these payments Houston also received commisstons for transactlons

in the Boyd Trust Account
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engage and expressly mentioned acting as a trustee as an example of an outside business activity.
Appended to the 2002 Agreement was an "Outside Business Activity Notification Form" {the
"Notification Form"). Houston imtialed the Notification Form blank but otherwise left it blank.

- In 2003, Houston similarly failed to disclose his trustee activities to First Wall Street when he

completed the Firm's Independent Contractor Agreement in December 2003, including the same
outside business notification provisions and appended Notlﬁcatlon Form as the 2002 Agreement,

which Houston again left blank.

“

In December 2004, rather than appending a notification form, First Wall Street required
submission of a separate "Outside Business Activities Statement” (2004 Statement”). Houston
acknowledged in the 2004 Statement that he understood the Firm's policies and procedures
regarding the required disclosure to the Firm of all outside business activities and checked the
box next to the staternent "I have NOT conducted any outs:de business activities durmg the past
year." :

On August 29, 2005, First Wall Streét's compliance department issued a memorandum to
its registered representatives and staff regarding potential conflicts of interest arising from the

 registered representatives' involvement in clients' personal matters. The memorandum instructed

the recipients to contact the Firm's cornphance department "immediately in writing if you are
currently listed as a trustee, . . . or if you perform any duties that involve compensation of any
kind that does not come through the [F]irm in the form of commissions and is not included on -
your [Uniform Application for Securities Industry Registration or Transfer ("Form U4")] as an
approved outside business activity." Houston-did not report on his Forms U4 dated July 29, 2005
and October 20, 2005 that he was erigaged in an outside business activity, nor did he notify the -
Firm's compliance department in writing of his trusteeship. '

The Firm's compliance department distributed a second memorandum in September 2005

 that reminded its registered representatives that they were required to request written approval

for, among other things, acting as a trustee.* Along with the memorandum, the compliance
department attached a "Disclosure of Appointment" form that required registered representatives
to disclose all trusteeship appointments regardless of whether they had received prior approval by
the Firm. In October 2005, although he had already served as co-trustee of the Boyd Trust

4 In 2 memorandum issued shortly before the September 2005 memoraﬁdum, the

Firm advised its registered representatives that "it is wise to obtain approval of outside business
activities in conjunction with services offered at the earliest possible opportunity” in order to
minimize the risk to the registered representative and to the firm that could arise from these
outside business activities. The memorandum also reminded registered representatives that they
are required to "[c]ontact the compliance department immediately in writing" if they are

appointed to serve as a trustee of a client's account or if they "perform any duties that involve
compensation of any kind that does not come through the firm in the form of commissions and is .
not included on [the registered representative's] form U4 as an approved outside business

activity."
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Account for more than four years; Houston completed the form and checked the box next to the
statement, "I have NOT accepted any appointment as trustee, successor trustee, executor, or
power of attorney over any client including my immediate family during the past year.” The
Firm's employee files have no record of any notification from Houston advising the Firm
concerning his status or compensation for his services as trustee.

3. First Wall Street Investigates Houston's Trustee Acfivities
In December 2005, during an NASD examination, First Wall Street's chief ‘comphance

officer, Katrina L. Dudley, discovered that Houston had check-writing authority on the Boyd
Trust Account. The Firm then began an internal investigation of Houston's activities with the -

- Boyd Trust Account. Dudley requested that Houston provide updated account information. In

January 2006, Houston informed Dudley that he had become sole trustee of the Boyd trust.
Dudley requested documentation from Houston, including the appropriate form for firm
approval, and informed Houston that he could not engage in any transaction until First Wall
Street approved the activity. _ .

By February 20006, the Firm had a new chief cornphance ofﬁcer Fred A. Princiotta, and
on February 14, Houston informed Princiotta that Mrs. Boyd was unable to continue acting as
trustee and asked whether there would be any problem if Houston were to be appointed trustee in

her place. Houston failed to disclose to Princiotta that he had, in fact, already been appointed
‘sole trustee eight months earlier. Not reallzlng that Houston was acting as trustee already,
Princiotta told Houston that the Firm did not generally permit registered representatives to act as

trustees other than for their immediate family because of the potentlal conflicts of interest and the
neced for heightened supervision.

Following his conversation with Houston Princiotta reviewed the recent activity in the
Boyd Trust Account and noticed multiple large withdrawals in amounts ranging up to $49,000
and the absence of key documents relating to the trust. For example, although the file contained
handwtitten memos referencing amended trust documents, the only formal document in the file
was the original 1971 trust agreement. The file contained no documentation indicating that
Houston would be receiving compensation for his services as co-trustee. There was no written

documentation of Houston's later appointment as sole trustee. Princiotta asked Houston to

provide him with copies of all the trust amendments and asked Houston to explain the reason(s)

- for the large disbursements from the trust. Houston told Princiotta that he had check-writing

authority for the Boyd Trust Account and that the disbursements were made to care for
Ms. Boyd, although he could not recall the specific details surrounding these disbursements.

Princiotta simultaneously asked Houston to provide an accounting of the checks drawn on
the Boyd Trust Account and the Firm's back office to provide copies of five checks drawn on the

“Account. Although Houston said that he would provide the accounting, he did not do so despite

repeated requests from Princiotta. When Princiotta received copies of the five requested checks
from the back office, he noticed that three of the five checks were payable to the same account

‘number at Countrywide Bank. Countrywide Bank informed Princiotta that the account was held
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| in the name of "Kent Houston," and that Mrs. Boyd had no interest in the account. When -
Princiotta asked Houston to explain the circumstances of the five checks, Houston falsely
answered that they had been deposited into Mrs. Boyd's account to pay down her home eqmty
loan '

Princiotta asked Houston to provide him with copies of the Countryw1de bank statements
and informatjon about the checks. On May 4, 2006, after Houston failed to provide an
accounting of the disbursements, and copies of the trust amendménts and bank statements,
Princiotta informed Houston that the Firm had opened a formal investigation into "possible
fraudulent activity" in the Boyd Trust Account and was freezing the Account until the
investigation was completed to determine that there had been no violations of the securities laws.
. Princiotta advised Houston that, if the documenis were not provided by May 8, 2006, Houston
would be "immiediately suspended” from acting as a registéred representative for the Firm and his
accounts, including the Boyd Trust-Account, would be frozen pending review. The next day .
Houston provided the Firm with copies of the trust amendments, but none of the other requested
documents or accounting information. On May 10, 2006, Princiotta emailed Houston a request
for an accounting of the checks drawn on the Boyd Trust Account. Houston replied on May 12

* that he would not provide the accounting without first receiving a waiver from Mrs. Boyd, and

that, pursuant to her direction, he had started the process of u'ansfemng the Boyd Trust Account
-out of Flrst Wall Street:

First Wall Street terminated Houston's employment on May 15, 2006 for his failure to
cooperate with the Firm's investigation. On May 16, 2006, the Firm filed a Uniform Termination -
Notice for Securities Industry Registration on Form U5 stating that it had terminated Houston for
"failure to abide by firm policy by failure to supply documents in an internal investigation." The
‘Firm further explained that Houston's termination resulted from his failure to provide the Firm
with updates to the trust documents in a tlmely fashion and his refusal to supply the Firm with an
~ accounting of the checks he wrote and disbursements he made from the Boyd Trust Account.

_ " After Mrs. Boyd's death in June 2006, Houston liquidated the securities in the Boyd Trust
Account. On September 14, 2006, Houston issued checks totaling about $576,000 to thirteen
trust beneficiaries. Houston, as a beneficiary under the trust, received a check for $5,000.

4. NASD Investigates Houston and Requests Houston Appear for OTR

L After First Wall Street terminated Houston, NASD staff began an investigation into his

possible misconduct at the Firm. In May and August, 2006, pursuant to NASD Rule 8210,
NASD staff sent information requests to First Wall Street secking information about the -
payments that Houston received from Veta Boyd‘s trust. First Wall Street responded to these
requests.

NASD staff issued NASD Rule 8210 information requests to Houston in June and
August, 2006, to gather more information about Veta Boyd's trust, including how the funds were
used to either benefit Mrs. Boyd or comply with the covenants of her trust. Houston responded
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1o these requests. NASD sent a third request to Houston in September 2006. Houston
responded to this request, but because NASD did not consider his response to be complete, it
sent follow-up letters in October and November repeating the request from September. Houston
responded to each of these two follow-up letters, but never provided complete responses to the-
information sought in the September request.

On September 7, 2007, NASD staff sent Houston a letter requesting that he appear for on-
‘the-record testimony ("OTR") at its Los Angeles office on September 27, 2007. NASD's letter
- informed Houston that he was obligated to appear on the date and at the time specified in the
letter. Houston responded to NASD's letter on September 10, 2007, requesting that the staff
provide him with certain information "and at that time [we] will be able to set [a] date for any
future hearing."® NASD staff sent Houston a letter dated September 17, 2007, remlndmg him

| ~ that he was required by Rule 8210 to testlfy at the scheduled September 27 OTR, that he could

'~ not impose conditions on his testimony, and that his failure to appear and testify at the OTR
would be "grounds for formal disciplinary action that can result in a fine, a suspension, and/or a

“bar."® On September 21, 2007, Houston requested to postpone his OTR for thirty days while he
sought legal counsel to represent him. NASD staff rescheduled the OTR for October 19, 2007.

- Inits letter rescheduhng the OTR, NASD staff again reminded Houston that, pursuant to Rule

8210, he was "obligatefd] ... to appear on the date and at the time specified” in the letter.

‘ ‘On October 10, 2007, NASD staff received a phone call from attorney Thomas Fehn who
told staff that he would be representing Houston and that he was not available to attend the OTR

on October 19. NASD staff agreed to reschedule the OTR for November 27, 2007, and
confirmed its understanding that Fehn was representing Houston, and the rescheduled November

27 date for the OTR, in a letter dated October 10, 2007, a copy of which was sent to Houston.

" NASD staff received a letter from Houston dated November 21, 2007, stating that he had
"nothing further to add and will not be attending the (OTR) scheduled on the 27"." Houston did

not appear for the OTR nor did he contact NASD staff afterwards to explain his failure to appear.

B.  Procedural History
¢
NASD's Department of Enforcement filed a two-cause complaint against Houston on
February 1, 2008. The first cause alleged that Houston violated NASD Rules 3030 and 2110
when he failed to provide First Wall Street with written notice of outside business activities

: - Houston requested, among other items, that NASD staff provide him with "the
wording of the 2110 violation in question," "[s]entencing guidclines on violation 2110 & 3030,"
and "fr]ecent broker history of sentences handed down and accepted by accused on the above

mentioned violations."

6 In its letter, NASD staff directed Houéton_ to the location of the text of Rule 21 10-
on NASD's website, NASD's Sanction Guidelines, synopses of settled disciplinary actions, and
the text of Hearing Panel and National Adjudicatory Council decisions.
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" related to his acting as trustee for Mrs. Boyd's trust. The complaint also alleged that Houston
violated NASD Rules 8210 and 2110 when he failed to appear for the OTR before NASD staff.
In his answer, Houston "admit[ted] to being responsible for not providing my firm with written

notice of this business activity” and to "to bemg responsible for s1g:mng an ncorrect disclosure
doc[urnent] " :

Houston waived his right to a hearing before the NASD Hearmg PaneI In licu of a
hearing, the Hearing Panel considered the parties’ written submissions, which included narrative
statements about the case and documentary evidence. The Hearmg Panel found Houston liable
for the allegations as alleged in the complaint. For failing to provide First Wall Street with
written notice of his outside business activities, the Hearing Panel fined Houston $100,000 and
suspended him for one year in all capacmes For his failure to appear for testimony, the Hearing
~ Panel barred Houston.

‘ The National Adjudicatory Council ("NAC") affirmed the Hearing Panel's findings of -
violation, as well as the bar. The NAC determined that, although the evidence established that

.Houston failed to meet his obligations under NASD Rules 3030 and 2110, the record did not
support a fine exceeding the maximum $50,000 recommended by the NASD Sanction
Guidelines. The NAC found instead that it would be appropriate to suspend Houston for one year
and fine him $50,000 for his violation of NASD Rules 3030 and 2110, but-chose not to impose
these sanctions in light of the bar imposed upon Houston for his failure to provide testimony.

. This appeal followed. |

IIL.

. A. Conduct Rule 3030, which govems any outside business activity of an associated

_ person, prohibits a person associated with a member from being employed by, or from accepting

‘compensation from, any other person as a result of any business activity outside the scope of the
associated person's employment with the member, unless the associated person provides prompt -

~ written notice to the member. Conduct Rule 2110 requires adherence to high standards of

.commercial honor and just and equitable principles of trade. Conduct that violates other NASD
rules is inconsistent with the requirements of Rule 2110 and therefore also violates this Rule.’”

" Houston does not dispute that he did not give First Wall Street written notice that he was
acting as trustee for the Boyd Trust Account or that he was receiving compensation for this
activity. In fact, the record is replete with his admissions that he did not give the Firm such
written notice. Rather, he argues that the Firm "had all the trust documents on file. We
~ discussed many times my respon51b1_11t1es as a Trustee . . . [the Firm] . . . never questioned my
transacting of business and check writing authority in the trust.”

4 See, e.g., Wanda P. Sears, Exchange Act Rel No. 58075, n. 28 (July 1, 2008), 93
SEC Docket 7395 .




9

The record indicates that the Firm did not, in fact, have many of the key documents
relating to the trust on file until Princiotta asked Houston to provide them in 2006 in connection
with the Firm's internal investigation of Houston. Houston provides no support for his
contention that he "discussed" his trusteeship with anyone at the Firm, and in any event, Rule
3030 requires that wntten notice be provided and Houston admits he dId not do so.

Houston asserts that his actions in connectlon with the trust were based on, and consxstent
with, advice from Mrs. Boyd's estate counsel. However, Houston is not charged here with -

" malfeasance with respect to the trust, but rather with failure to disclose his activities in

connection with the trust to the Firm. He does not suggest that Mrs. Boyd's counsel advised him

. not to disclose his actions to the Firm.

: Accordjngly, we find that Houston failed to provide written notice to the Firm of his
outside business activities and thereby violated NASD Rules 3030 and 2110.

B NASD Rule 8210 requires persons assomated with a member ﬁrm to provide
mformatlon with respect to any matter involved in an NASD investigation, complaint,
examination, or proceedmg It is undisputed that Houston did not appear for the November 27,
2007 OTR, despite receiving notice of the OTR and being advised by NASD of the disciplinary.
consequences that could result if he failed to appear. Even after NASD accommodated him by
rescheduling the OTR twice, including after consultation with attorney Fehn, Houston advised
NASD that he would not appear for the OTR and, in fact, did not appear.

Houston denies that he retained counsel or that he authorized Fehn to seek an-extension.
Houston's November 21 letter to NASD (in which he refuses to appear at the scheduled

" November 27 OTR) evidences that Houston received his copy of NASD's October 10 letter:to

Fehn confirming the November 27 date. Yet Houston's letter does not object to Fehn's having
rescheduled the OTR on Houston's behalf. More importantly, whether Houston hired Fehn is
immaterial to whether Houston failed to provide the requested testimony

We therefore, find that Houston violated NASD Rules 82 1 0 and 2110 by failing to

_ appear for an OTR with NASD staff.

IV.

~ Pursuant to Exchange Act Section 19(e)(2), we will sustain NASD's sanction unless we '
find, having due regard for the public interest and the protection of investors, that the sanction is
excessive or oppressive or imposes an unnecessary or inappropriate burden on competition.®
Exchange Act Section 15A requires that self-regulatory organizations ("SRO"), such as NASD,
enforce compliance by its members and their associated persons with the Exchange Act, the

8 15U. S C. § 78s(¢)(2). Houston does not claim, and the record does not show that
NASD's action imposes-an unnecessary or inappropriate burden on competition.
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Exchange"Act rules, and the SRO's-rules.” While the Exchange Act 1mposes an obllgatlon on
NASD to enforce compliance by its members and associated persons, NASD doesnot have
subpoena power to assist it in carrying out this duty. It must, instead, "rely upon Rule 8210 in
connection with its obligation to police the activities of its members and associated persons."'
Rule 8210 "provides a means, in the absence of subpoena power, for the NASD to obtain from its
members iriformation necessary to conduct investigations.”"" This rule is at the "heart of the
self-regulatory system for the securitics industry”'? and is an "essential cornerstone of NASD'
ablhty to police the securities markets and should be rigorously enforced." "3

. In reaching its decision to bar Houston, NASD.looked to its Sanction Guidelines in effect

in 2007. Those Guidelines provide that, absent mitigating circumstances, "a bar should be {the]

standard" sanction when an individual fails to respond "in any manner" in violation of Rule
8210."* They provide that, if the violation is one in which "mitigation exists, or the person did
not respond in a timely manner” to a request pursuant to Rule 8210, the max1mum recommended

* ‘sanction is a two-year suspension and a $25,000 fine."*

NASD deemed Houston's failure to appear for the OTR s a failure to respond in any

~ manner to a request for information issued pursuant to Rule 8210, and concluded that there were
" no mitigating factors. NASD determined that this complete failure to respond rendered Houston
' presumptlvely unfit for employment in the securities industry because the self«regulatory system

7 . 15US.C. § 780-3. The reason for this SRO mandate, as we recently noted, is

| "[blecause of limited Commission resources, Congress has given NASD and other securities

industry self-regulatory organizations significant front-line responsibility in ensuring that
broker-dealers and their associated persons are complying with applicable statutes, rules,

regulations, and ethical obligations." ‘Charles C. Fawcett, IV, Exchange Act Rel No. 56770

(Nov. 8 2007), 91 SEC Docket 3147 3157.

10 Howard Brett Berger, Exchange Act Rel. No. 58950 (Nov. 14, 2008), 94 SEC

Docket- 11615 11620- (quotlng Joseph Patrick Hannan 53 S.E.C. 854, 858-59 (1998)).

1 Id. (quotmg Richard J. Rouise, 51 S.E.C. 581,584 (1993).
12 Id. - . ‘

B JayAlan Ochanpaugh Exchange Act Rel. No. 54363 (Aug 25 2006), 88 SEC

Docket 2653 2661

¥ NASD Sanction Guidelines at 35 (2007 ed.).

. Sanction Guidelines at 35.
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of securities regulation cannot function without compliance with Rule 8210 requests,” cmng our

~decision in PAZ.'®

However, in addition to the OTR requests, NASD sent several Rule 8210 requests
seeking written answers to questions and the production of documents. Houston responded,
apparently to NASD's satisfaction, to the first two of these requests, and at least partially to the
third request. Although Houston's failure to respond completely to the third request and its two
follow-up letters was not charged by NASD, all of these requests for written information and
documents were part of the same investigation by NASD aimed at uncovering whether there
were improprieties in Houston's conduct with respect to the trust. Therefore, because Houston
did respond in some manner to NASD's request, any sanction imposed, whether a bar or
otherwise, should analyze factors other than the presumptlve unfitness mdlcated by a failure to

: respond In any manner.

‘We addressed a similar situation in Rooney A. Sahai.'’ There, we reviewed NASD's

" determination, on remand from the Commission, to impose a bar for Sahai's violation of Rule

8210." NASD, in support of the bar, asserted that Sahai failed to respond "in any manner” to
two letters requesting information. In rejecting this basis for NASD's bar, we noted that,
although NASD was correct in its assertion of Sahai's failure t6 respond to two letter requests,

-Sahai had responded to five other requests. for information to some extent. On the basis of the

record before us in that proceeding, and based on the Sanction’ Gmdehnes we determined to -
reduce the permanent bar to a two-year suspension.

We recognize that the Sanction Gmdehnes "do not provide fixed sanctions for pamcular
violations” and "are not intended to be absolute."” We also note that NASD found that there
were aggravating factors. In applying the Sanction Guidelines's two Principal Considerations
regarding a Rule 8210 violation, i.e., (1) the nature of the information requested; and (2) whether
the requested information was provided,” NASD found that Houston's testimony was important
because NASD was attempting to investigate whether Houston was misappropriating funds from
his great aunt's trust and the information requested was not provided because Houston never

. appeared for the OTR. NASD deemed these to be aggravating factors. However, its
determination that the bar was warranted appears to have been based on its finding that Houston.

' PAZ Sec., Inc., Exchange Act Rel. No. 57656 (Apr. 11, 2008), 93 SEC Docket

7 Exchange Act Rel. No. 55046 (Jan. 5, 2007), 89 SEC Docket 2402,

18 The remand-was necessitated by our determination that, on the record before us in

the initial appeal, we could not assess "the appropriateness of the bar imposed on Sahai."

B Sanction Guidelines at 1.

' Sanction Guidelines at 35.
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failed to appear at the OTR and was therefore presumptwely unﬁt to remain in the securities
industry. - :

A remand is appropriate here. NASD is the proper authority to determine the sanction for
the Rule 8210 violation in the first instance, based on the correct application of its Sanction
Guidelines to the full record. In this regard, we are mindful that "vigorous enforcement of Rule
8210 helps ensure the continued strength of the self- -regulatory system -- and thereby enhances
the mtegrity of the securities markets and protects investors -- by preventing members and their

- associated persons who demonstrate their unfitness by failing to respond in any manner to Rule

8210 requests from remaining in the securities industry.”' We have observed that "attempts to
delay and ultimately avoid [an appearance for testimony] are especially troubling given the
importance of Rule 8210 . . . [in] enabl[ing] NASD to carry out its self-regulatory functions."?
NASD should not have to bnng disciplinary proceedings, as it was required to do here, in order
to obtain compliance with its rules governing its investigations.”?  We note that the General
Pnnmples Applicable to All Sanction Determinations provide that

* Adjudicators should design sanctions that are significant enough to prevent and
discourage future misconduct by a respondent, to deter others from engaging in
- stmilar misconduct, and to modify and improve business practices. Depending on
the seriousness of the violations, Adjudicators should impose sanctions that are
‘significant enough to ensure effective deterrence. When necessary to achieve this-
goal, Adjudicators should i 1mpose sanctions that exceed the range recommended
n the apphcable gurdehne

We also note that Houston made many arguments that NASD rejected based on its determination
that Houston was presumptively unfit for employment in the securities 1ndust1y and that NASD's
g welghlng of these a:rguments might differ absent this presumption. : :

Moreover NASD determined not to impose the sanctions it deemed warranted for
Houston's failure to disclose his outside business activities, the suspension and fine, because it
was 1mposing a bar for the Rule 8210 violation. It may wish to reconsider this determmatlon on
remand. . - '

We do not intend to suggest any view as to a particular outcome.

2 Berger, 94 SEC Docket at 11621.
2 Toni Valentino, 57 S.E.C. 330, 339 (2004).

% Id; Robert A. Quiel, 53 S.E.C. 165, 168 (1997).

24

Sanction Guidelines at 2.
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. An appropriate order will issue.?

By the Commuisston (Commissioners WALTER, AGUILAR and PAREDES) Chairman
SCHAPIRO and Commissioner GALLAGHER not part1c1pat1ng

Elizabeth M. Murphy
Secretary

iV Draos)

i M. Peterson
- Assnstant Secretary

.25 We have considered all of tlle'paniés' contentions. We have rejected or sustained
them to the extent that they are inconsistent or in accord with the views expressed in this opinion.




. | | ~ UNITED STATES OF AMERICA . .
' before the -
SECURITIES AND EXCHANGE COMMISSION

SECURITIES EXCHANGE ACT OF 1934 . .
Rel. No. 66014 / December 20, 2011

~ Admin: Proc. File No. 3-14175

In the Matter of the Application of
I * KENT M. HOUSTON
B o 2256 Plazuela Street
' ' Carlsbad, California 92009

For Review of Disciplinary Action Taken by

FINRA

'ORDER SUSTAINING IN PART AND REMANDING IN PART
On the basi_s'of the Commission's opinion issued this day, it is

ORDERED that the findings of violations made by FINRA agamst Kent M. Houston be
and thcy hereby are, sustamed and it is further

ORDERED that the sanction imposed by FINRA on Kent M., Houston in th1s proccedmg
be, and it hereby is, vacated and it is further :

ORDERED that this proceedmg be, and it hereby is, remanded to FINRA for further
proceedmgs in accordance with that opinion.

By the Commission.

A\

Elizabeth M. Muirphy

L - | | <t e |
| By: Jill M. Peterson
” Assistant Secretary
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SECURITIES AND EXCHANGE COMMISSION

17 -CFR PARTS 229,239 and 249

[RELEASE NOS. 33-9286; 34-66019; File No. §7-41-10]
RIN 32_35-AK83

MINE SAFETY DISCLOSURE

AGENCY: Securities and Exchange Commission.
ACTION: Final rule. |

SUMMARY We are adoptmg amendments to our rules to implement Section 1503 of the
Dodd-Frank Wali Street Reform and Consumer Protection Act. Section 1503(a) of the Act
requires issuers that are operators, or that have a subsidiary that is an operator, of a coal or other

mine to disclose in their periodic reports filed with the Commission information regarding

specified health and safety violations, orders and citations, related assessments and legal actions,

and mining-related fatalities. Seetion 1503(b) of the Act mandates the filing of a Form 8-K
disclosing the receipt of certain orderé and notices from the Mine Safety and Health
Administration.

DATES: Effective Date: [1nsert date 30 days after publication in Federal Register].

FOR FURTHER INFORMATION CONTACT: Jennifer Zepralka, Senior Special Counse1
or Jennifer Riegel, Special Counsel, Division of Corporation Finance at (202) 551-3300, at the
Securities and Exchaﬁge Commission, 100 F Street, NE, Washington, DC 20549.
SUPPLEMENTARY INFORMATION: We are adding new Item 104 to Regulation S-K,!

amending Item 601 of Regulation S-K,? and amending Forms 8-K,>10-Q,* 10-K,° 20-F° and 40-

117 CFR 229.10 et seq.

217 CFR 229.601.

Py

Py




F’ under the Securities Exchange Act of 1934 (“Exchange Act)® In addition, we are amending .

General Instruction 1.A.3(b) of Form S-3°under the Securities Act of 1933 (“Securities Act”)."
| I BACKGROUND AND SUMMARY -

. On December 15, 2010, we. proposed amendments to our rules and forms relatmg to mine
safcty disclosure."! We proposed these ruIes to implement Section 1503 of the Dodd-Frank Wall
Stregt Reform aqd Consumer Protection Act (the “Act”).12 Section 1503(a) of the Act requires
issuers that are required to file reports with the Commission pursuant to Section 13(a) or 15(d) of
the Exchange Act and that are opefatdrg, or that héwe_ a sub'sididry that is an operator, of a coal or
other mine to disclose specified information a_bout miﬂe health and safety in their periodic

ll-re]_::-orts filed with the Commi.ssion.13 Section 1503(b) of the Act requires each issuer that is an
-operator, or that has a sﬁbsidiary that is an operator, of a coal or other mine to file a current

report on Form 8-K with the Commission reporting receipt of certain shutdown orders and .

notices of patterns or potential patterns of violations.*

*17 CFR 249.308.
“17 CFR 249.308a.
517 CFR 249.310.
617 cﬁR 249,220f.
7 17 CFR 249.240f.
*15U.S.C. 78a et seq.
?17 CFR 239.13.
" 15US.C. 77a et sea. _
! See Release No. 33-9164, 34-63548 (December 15, 2010) [75 FR 86374] (the “Proposing Release”).
" Pub. L. No. 111-203 (Tuly 21, 2010).

B Section 1503(a) of the Act.

" Section 1503(b) of the Act.




As discussed in the Proposing Release, the disclosure requirements set forth in Section

1503 of fhe Act refer to and are baséd on the safety and health requirements applicable to mines

. under the Federal Mine Safety and Health Act of 1977 (the “Mine Act”),15 which is administered

by the U.S. Department of Labor’s Mine Safety and Health Administration (“MSHA”). Under

the Mine Act, MSHA is required to inspect surface mines at least twice a year and underground

_ mines at least four times a year]6 to determine whether there is compliance with health and safety

standards or with any citation, order or decision issued under the Mine Act and whether an

imminent danger exists. MSHA also conducts spot inspéctions”_-and. inspections pursuant to

miners’ complaints.lB If violations of safety or health standards are fdund, MSHA inspectors
will issue cifations or orders to the mine operators. Among other activities under the Mine Act,
MSHA also assesses and collects civil monetary penalties for violations of mine safety and
health standards.” MSHA maintains a data retrieval system on its website that allows users to
examine, on a mine-by-mine basis, data on inspections, violations, and accidents, as well as
information about dust samplings, at all mines in the United States.”®

In addition, an independent adjudicative agency, the Federal Mine Safety and Health -

Review Commission (the “FMSHRC”), provides administrative trial and appellate review of

1530 U.S.C. 801 et seq.-

16 30 U.S.C. 813(a). Seasonal or intermittent operations are inspected less frequently. See Mine Safety and Health
Administration, Program Policy Manual, Volume I, Section 103, available at

. http:/fwww.msha.gov/REGS/COMPLIAN/PPM/PMMAINTC.HTM.

1730 U.S.C. 813(d).

1810 U.S.C. 813(g).

1930 U.S.C. 820. See also “MSHA’s Statutory Functions” available at
http://www.msha.gov/MSHAINF O/MSHAINF1.HTM.

2 Seehitp:/fwww.msha.gov/DRS/DRSHOME HIM. \




legal disputes arising under the Mine Act.2'” Most cases deal with civil penalties proposed by
MSHA to be assessed agalnst mine operators and address whether the alleged safety and health
violations occurred as well as the appropriateness of proposed penalties. Other types of cases
include miners’ complamts of safety- or health-related discrimination and miners’ apphcahons
for compensation after a mine has been idled by a closure order 2 The FMSHRC s
administrative law Judges decide cases at the trial level and the ﬁve-member FMSHRC provides
appeliate review. Appeals from the FMSHRC’s dec1sxons are to the U. S. courts of appeals 23

The disclosure requlrements set forth in Sect1on 1503 of the Act are currently i in effect.”
Issuers have been providing disclosure in their penodlc and current reports filed w1th the

.Commission since the effective date of Section 1503. ‘However, the Act states that the - -

) . . - ‘ . - B M . B )
Commission is “authorized to issue such rules or regulations as are necessary or a ropriate for -
P

the protection of investors and to carry out the purposes of [Section 150317 In lorder to
facilitate consistent compliance with the Act’s requirements by reporting companies, we
proposed rule Iarrrendments that would implement the Act’s requirements by codifying them into
our disclosure rules and specifying their scope and application. We also proposed to require al

limited amount of additional disclosure to provide context for certain items required by the Act.

130 U.S.C. 815(d).

7 See “About FMSHRC” on http://www fmshre. pov/fimshre. html.

B30U.8.C. 816.
™ See Section 1503(f) of the Act.

% Section 1503(d)(2) of the Act.




We received over 30 comment letters in response to the proposed amendments, and one
letter, rg:ceived prior to our proposal, relating to Section 1503 of the Act. %6 These letters came
from investors and issuers, as well as professional and trade associations, trade unions, law firms
and other interested parties. In general, the commentators supported the proposed amendments,
although several commentators opﬁosed some of the proposed amendments that would require
éﬁditional disclosure to provide context to the information r_equired by the Act. Many
commentators suggested modifications or alternatives to the:,proposals.:"7 As discussed in detail
below, we have taken iﬂto consideration the comments received on the proposed amendments, as
well as the staff’s experience with the disclosure already being provided under Section 1503, anci
are adopting several amendments to our rules. In general, we have decided not to adopt the
proposals that would have expanded the re;luired disclosure beyond that required by Section
1503 since we are persuaded by comments asserting that the added burdeﬁ of these proposed
requirements likely would have outweighed the potential incremental benefits of the additional
disclosure. The final rules we adopt today adhere closely to Section 1503 of the Act, and reflect

changes made from the proposals in response to comments.

% The public comments we received on the Proposing Release are available on our website at’
hittp://www.sec.gov/icomments/s7-41-10/s741 10.shtml. .In addition, to facilitate public input on the Act, the
Commission provided a series of e-mail links, organized by topic, on its website at
http://wwwsec.gow’spotliohn’regrcformcomments.shtml. The letter we received prior to publication of the Proposing
Release on Section 1503 of the Act is available on our website at htm:f/m.sec.gov/comments/df—title-
xv/specialized-disclosures/ specialized-disclosures.shtml. .

27 We received three comment letters noting Executive Order No. 13563 (Jan. 18, 201 1), which instructs federal
agencies to, among other things, minimize burdens on the private sector and simplify and harmonize their
regulations. See letters from Industrial Minerals Association — North America (“IMA-NA™), National Stone, Sand,
Gravel Association (“NSSGA”™) and Wyoming Mining Association (“WMA”). As these commentators
acknowledge, the Executive Order does not apply to the Commission. (We note that, subsequent to the submission
of these comment letters, the President issued a comparable Executive Order, No. 13579 (July 11, 2011), directed to
independent regulatory agencies.) However, these commentators assert that it would be within the spirit of the
Executive Order if the final rules implemented Section 1503 by simply reiterating the statutory provision in the
regulatory text of 17 CFR Parts 229, 239 and 249. While we are not adopting in its entirety the approach

‘recommended by these commentators, as discussed in more detail in this release, we arc modifying some of the

disclosure requirements from the proposals so that the final rules adhere closely to the statutory text.




We are adbpting amendmeﬁts_ to Form 10-K, Form 10-Q, Fm;m 20-F.and Form 40-F to
require the disclosure required by Section 1503(a) of the Act. We are adopting new Item 104 of
Regulation S-K, which sets foﬁh the disclosure requirements for Forms 10-Q and 10-K, and
amending Item 601 of Régulation S-K to add a new exhibit to-Form 10-K and Form 10-Q for
proviéion of this information. We are also adopting 'amendmer;ts_ to Forms 20-F and 40-F fo o
include thé same disclosure requirel_nents as those adopted for issuers that are not foreign private

| iséuers. In addition, we are adding a new item to Form 8-K,t.o imiqlément the requiremg’nt | .
imposed by Section 1503(b) of the Acf; and amending Form S-3 to -add'-tllll-e new Form 8-K item |
£o the list of Form 8-K items the untimely filing of which will notl‘resi_llt in loss of Form S-3
eligibility. |
I DISCUSSION OF THE AMENDMENTS

- A. Required Disclosure in Periodic Reports
| 1. Scope
a. Proposed Alﬁendments

Section 1503(a) of the Act mandates that specified di:%closure be ﬁrovideci in each

periodic report filed with the Commission by every issuer that is required to file reports with the

Commission pursuant to Section 13(a) or 15(d) of the Exchange Act and that is “an operator, or

that has a subsidiary that is an operator, of a coal or other mine.” The Act specifies that the term

“operator” has the meaning given such term in Section 3 of the Mine Act.”® The Act also

% Section 1503(e}(3) of the Act. Section 3(d) of the Mine Act provides that an “operator” means any owner, lessee,
or other person who operates, controls, or supervises a coal or other mine or any independent contractor performing
services or construction at such mine. 30 U.S.C. 802.




specifies that the term “coal-or other mine” means a coal or other mine as defined in Section 3 of
the Mine Act,” that is subject to the provisions of the Mine A_ct.30
" We proposed to include references to these definitions in new itéms of Regulation S-K,
. the instructions to a new item of Form 20-F and the notes to a new paragraph of General . |
| Instruction B of Form 40-F. The proposed rules did not provide for any other defined terms, but
“the Proposing Release noted our view that the definition of “subsidiary” in Item 1-02(x) of
Regﬁlation S-X3! would apply to this disclosure in the absence of andther definition.
| The Proposing Release also explained that, because the Act.’s definition of “coal dr other
mine” is limited to those mines that aré subjéct to .t-he' provisions of the Mine Act, and the Mine

'

Act applies only to mines located in the United States,”” the proposed mine safety disclosure

2 gection 3(h) of the Mine Act: _
(1) "coal or other mine" means {A) an area of land from which minerals are extracted in nonliquid
form or, if in liquid form, are extracted with workers underground, (B) private ways and roads
appurtenant to such area, and (C) lands, excavations, underground passageways, shafts, slopes, .
tunnels and workings, structures, facilities, equipment, machines, tools, or other property
including impoundments, retention dams, and tailings ponds, on the surface or underground, used
in, or to be used in, or resulting from, the work of extracting such minerals from their natural
deposits in nonliquid form, or if in liquid form, with workers underground, or used in, or to be
used in, the milling of such minerals, or the work of preparing coal or other minerals, and includes -
custom coal preparation facilities. In making a determination of what constitutes mineral milling
for purposes of this Act, the Secretary shall give due consideration to the convenience of
administration resulting from the delegation to one Assistant Secretary of all anthority with respect
to the health and safety of miners employed at one physical establishment;

(2) For purposes of titles I1, 101, and IV, "coal mine" means an area of land and all structures,
facilities, machinery tools; equipment, shafts, slopes, tunnels, excavations, and other property, real ~ -
or personal, placed upon, under, or above the surface of such land by any person, used in, or to be
used in, or resuiting from, the work of extracting in such area bituminous coal, lignite, or )
anthracite from its natural deposits in the earth by any means or method, and the work of preparing
the coal so extracted, and includes custom coal preparation facilities;

30 gection 1503(e)(2) of the Act.

31 {nder Item 1-02(x) of Regulation 8-X, a “subsidiary” of a specified person is “an affiliate controiled by such
person directly, or indirectly throngh one or more intermediaries.” This definition is identical to the definition of
“subsidiary” in Rule 12b-2 under the Exchange Act and Rule 405 under the Securities Act.

32 The Mine Act covers each “coal or other mine, the products of which enter commerce, or the operations or
products of which affect commerce, and each operator of such mine, and every miner in such mine...” 30 U.S.C.
803. “*“Commerce’ means trade, traffic, commerce, transportation, or communication among the several States, or




would be required only for coal or other mines (as defined in the Mine Act) located in the United
States. Under the proposed rules, this disclosure would be made for each distinct mine cm;erc_d
by the Mine Act, and issuers would not be pefmitted to group mines by project or geographic
region.

| The proposed rules wouid include smaller reporting companies and foreign private

issuers® within the scope of the rules implementing Section 1503(a) of the Act.

The Propbsing Release requested comment on whether the special provisions of F orm 10-- ,

K and Foﬁn 10-Q permitting the omission of certain information by wholly-owned sﬁbsidi_aries _
and asset-backed issuers éhould api)ly to the proposed mine safety disclosure. |
b. Comments on the Proposed Amendments

. Many commentators supported the proposal to apply the disclosure requirements of
Section 1503 only to mines that are subject to the Mine Act, and not to mines located outside the
United States.? . These commentators generally agreed with our view that referénces to the Miné
Act in Section. 15¢3 ihdicéte that the statutory disclosures are required oply fbr coal or otﬁer
mines covered by the Mine Act. One commentator noted its. belief that it would be-impractical to
apply the disclosure provisions to mines in jurisdictions other than the United Statés because
there is no common mine safety regulatory approach across jurisdictions, and Warﬁed that an

attertipt to do so would yield inconsistent and confusing standards in terms of the application of

between a place in a State and any place outside thereof, or within the District of Columbia or a possession of the
United States, or between points in the same State but through a point outside thercof,” 30 U.S.C, 802(b). “‘State’
includes a State of the United States, the District of Columbia, the Commonwealth of Puerto Rico, the Virgin
Islands, American Samoa, Guam, and the Trust Territory of the Pacific Islands.” 30 U.S.C. 802(c). -

* See the definition of “smaller reporting company” in 17 CFR 240.12b-2 and the definition of “foreign private
issuer” in 17 CFR 240.3b-4.

* See letters from AngloGold Ashanti Limited (“AngloGold™), Barrick Gold Corporation (“Barrick Gold™), Cleary .
Gottlieb Steen & Hamilton LLP (“Cleary™), Davis Graham & Stubbs LLP (*DGS Law”), National Mining
Association (“NMA”), New York State Bar Association (“NYSBA”) and Rio Tinto plc (“Rio Tinto”).




the standard both between companies and between operating locations.>® Another commentator
ndted that, to the extent that mine safety information relating to an issuer’s non-U.S. mines 1s
. material, disclosure wéuld be required under the Commission’s existing disclosure . -
re:quirf:ments.36
Other commentators however, supported expandlng the disclosure requirement to cover
" mines in all _]unsd1ct10ns, noting their belief that the health and safety risks related to mines in all
jurisdictions are as material to investors as health and safety concerns for U.S. mines,’’ and
assertmg that the data required to be disclosed under the Mine Act and Section 1503(a) is as
readi].y avéilable for an issuer’s non-U.S. mines as it is for U.S. mines.*®
Several -commentators supported the proposed rule that would require disclosure to be .
provided for each mine for which the issuer or a subsidiary of the issuer is an o}ﬂeratbr, ona

mine-by-mine basis.>® One commentator stated its view that the statutory language should be

.. interpreted to be consistent with a group of operations considered a “mine” for purposes of Mine

Act reporting.40 Other commentators similarly noted that this is how opérators report
information to MSHA, so issuers would be able to prepare the required disclosure on a mine-by-

mine basis without a significant administrative burden.*

% See letter from Rio Tinto.
% See letter from AngloGold.

3 See e.g, letters from California Public Employees’ Retirement System (“CalPERS”), EARTHWORKS’ No Dirty
Gold Campaign (“EARTHWORKS?”), Social Investment Forum (“SIF”) and Trillium Asset Management
Corporation (“Trillium”). ,

% gee letters from SIF and Trillium.

o See letiers from American Federal of Labor and Congress of Industrial Organizations (° ‘AFL-CIQO”), Barrick
Gold, EARTHWORKS, John H. Estess (“Estess”) and United Mine Workers of America (“UMWA™).

©

40 Gee letter from Barrick Gold.

© 41 Gee fetters from AFL-CIO, Barrick Gold and UMWA.




Convérsely,- three commentators requesfed that the final rules specify that issuers may .
. group all integrated facilities of a n.line.sité when complyin_g with the disclosure ’_requirements of
th_e Act, notwithstanding the fact that some of those facilities may have been iésuéd separate '
mine identification numbers by MSHA.* These cormﬁentators claimed that doing so could heli;
promote investor understaﬁding because the health and safety information would then be
reported in a manner consistent with the company’s reporting of operating and ﬁnancial.déta.in
their periodic reports:** : .
We received a @mmt r.eéuesting that we clarify that only those orders and 'citation's'-z }
issﬁed to mines with an MSHA identification .number are to be included in thé disclosure.* |
Similarly, a few c_ommeﬁtétdrs requested clarification that the final rules require disclosure 6niy |

- of orders and citations issued directly to mine operator issuers and their subsidiaries, and not to,

contractors or other entities operating at the mining site, who would have their own MSHA

idéntiﬁcation numbers.**> _ R
Several commentatbrs agreed ihat it is appropriate for- the deﬁnition. of the term
~ “subsidiary” for purposes of Section 1503 to be consistent with the meaning of the term as
defined uﬁder Item 1-02(x) of Regulation S-X, and supported our proposal not to adopt a

different definition of “subsidiary.”*® One of these commentators suggested that this definition

“ Sce letters from Freeport-McMoRan Copper and Gold Inc. (“Freeport-McMoRan"), NMA and Rio Tinto,

“ See letters from Freeport-McMoRan and NMA.
* See letter from NMA.

* See letters from Barrick Gold and DGS Law.

“ See letters from AngloGold, Cleary, Estess, NMA, Rio Tinto, SIF and Trillium.
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shbuld be specified in the new rules.”’ However, one cornmentator- stated that tﬁe definition of
subsidiary and entity under the control of the corporation must be comprehensive and should
include uncons;z)lidated equity investees and joint ventures.*®
Commentators generaily concurred with our proposal that smaller reporting oompani_es

shbuld not be exempted from the disclosure req'uiren';ents, generally noting that Section 1503 of
the Act does not contemplate an exception from disclosure for smaller reporting companies.4_9 '
Similarly, commentators generally agreed with the proposal that foreign private issuers should
not be exempted from the disclosure requirement.50 Many commentators expressed the view that
Section 1503 of the Act does not contemplate any exception from disclésure for foreign private
issuers,51 while others asserted that foreign private issuers are as likely to have risks associated
with worker safety issues as domestic reporting companies and thefefore-should be required to
repbrt the same information.*>

o Commentators had differing views on whether either wholly-dwned subsidiaries or asset-
backed issuers should be permitted to omit the proposed mine safety disclosure in acéordance o
.with the spe-cial'provisions in General Instruction I to Form 10-K and General Instruction H to

Form 10-Q. Two commentators argued that wholly-owned subsidiaries should be permitted to

47 See letter from Estess.

“8 See letter from EARTHWORKS.

¥ gee e.g, lettets from AFL-CIO, CalPERS, California State Teachers’ Retirement System (“CaiSTRS"),
EARTHWORKS, NMA, Rio Tinto, SIF, Trillium and UMWA. One commentator agreed that smaller reporting
companies should be required to provide the disclosure, but noted concerns about the costs of compliance for
smaller reporting companies and suggested the Commission consider a simpler disclosure system for such
companies. See letter from Estess. .
50 Geg Jetters from CalPERS, CalSTRS, DGS Law, EARTHWORKS, NMA, Rio Tiato, SIF and Trillium.

5t Gee letters from DGS Law, NMA and Rio Tinto.

5 See letters from SIF and Trillium.
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omit the disclosure if the information is disclosed by the wholly-owned subsidiary’s parent .
entity.”® Other commentators stated_fheir view that the special provisions shoul;l not apply.>*
. ¢. Final Rule

We are adopting the final rules as }.)roposed, with a clarifying éhange to the instructions
regarding the definition of the term “‘subsidiary.” The final rules apply only to mines in the
United States. Although we have considered the views of commentators that request application
of the disclosure requirem'er-lt to non-U.S. mineé, we coﬁtinue to believe that the statutory -
language referencing the Min‘e Act clearly indicates that the Section 1503 disclosﬁfes are
required only for coal or other mines covered by the Mine Act. We also agree with
commentators who expressed concems -thatr appliclation of the Act’s disclosure requirement to |
non-U.S. mines woﬁld be difficult to impllemen.t and could result in different disclosure from
jurisdiction to jurisdiction, which would not be directly comparable. Although the ﬁnal.rules are .
limited to implementing the requirements of the Act and, fherefbre, do not extend to fofeign
mines, we reiterate, as noted in the Proposing Release, tha_t to the extent mine safety issues arc
material, under our current rules disclosure could be required pursuant to the following items of
_ Regulation S-K: Item 303 (Management’s Discussion and Analysis of Financial Condition and -
Results of Operations), Item 503 (c)r(Risk Factors); Item 101 (Description of Business) or Item
103 (Legal Proceedings). |

The final rules require disclosure on a mine-by-mine basis. We continue to believe that

the disclosure of the information on a mine-by-mine basis accords with the plain language of the

3} See letters from NMA and NYSBA.

be permitted to omit the information); SIF and Trillium (no reason for exemptions for asset-backed issuers); and

% See letters from Estess and EARTHWORKS (neither wholly-owned subsidiaries nor asset-backed issuers should
AFL-CIO and UMW A (information of wholly-owned subsidiaries should not be excluded). .
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Act . We understand the concern raised by commentators aﬁout groupings of mines that may
more logically be reported together but for having separate MSHA mine identification numbers.
However, we note that MSHA’s data retrieval system provides information on a mine-by-mine
basis using the MSHA mine identification number assigned to each mine or facility. MSHA has
a detailed process for assigning identification numbers.”> We believe it is more éppropriate to
require disclosure for each specific identified mine, consistent with MSHA reporting, as well as
with Section 1503. -
~ We note that orders and citations issued to independent contractors (who are not |
sﬁbsidiaries of the issuer) who are workiﬁg at the issuer’s mine sit€ would rllot,lneed to be
reported by the issuer. This is consistent with the approach discussed above, under which the
reporting will be for each mine that has an MSHA identification number, and is consistent with
“the Act’s use of terms defined in the Mine Act. The definition of “operator” in the Mine Act
includes independent contractors. Therefore, we note that independent contractors that are
required to file reports with the Commission pursuant to Section 13(a) or 15(d) of the Exchange
Act and are operators, or have a subsidiary that is an operator, of a coal or other mine would
need to include the disclosure required by Section 1503 and our new rules in their reports. We
recognize that the result of this approach could be some orders or citations will go unreported if
the independent contractor is not a reporting company, but believe this approach is consistent
with the way MSHA reports orders and citations, as well as with Section 1503. We note that if

individual orders or citations, or a pattern of violations, at mines owned by an issuer but operated

% See MSHA Program Policy Manual Volume I11. 41-1. For example, for coal mines, preparation plants that
receive coal from only one underground or surface mine, and are located on the same property as that mine, share
the mine's identification number, but preparation plants that share mine property with a surface or underground
mine, but process coa! from other mines, are to be given separate identification numbers.
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by an independent contractor are material to the issuer, disclosure could be required under our .

existing rules pursuant to the applicable ifems of Regulation S-K:

The final rules will include an instruction noting that “subsiﬁiary” is as defined in
Exchange Act Rule 12b-2. This deﬁnﬁion is identical to the definition of “subsidiary” found in
Securities Act Rule 405 and Regulation S-X Item 1-02(1{),' which apply to other elementé of
_ issuers’ periodic disclosure. As stated in Rule 12b-2, a Subsidiary of a specified person is “an
affiliate controlled by such person directly, or indirectly through one or more interrﬂediédes.” :
Issuers are accustomed to applying this definition 1n coﬁnection witl;i their periodic reporting and
- wedo ﬂot see a benefit to adding to issuers’ compliance burden by specifying a different
definition of “subsidiary” in the context of mine safety disclosure. We considered the suggestioﬁ |
raised by a commentator that “subsidiary” should be defined to specifically encompass

unconsolidated equity investees and joint ventures. However, we believe that such an approach

is inconsistent with the plain meaning of the term “subsidiary.”

The final rules do not provide sﬁecial treatment to smaller reporting companies or foreign
private issuers. We continue to believe their inclusion is consistent with the plain language of -
Section 1503(a), which applies broadly to issuers that are required to file reports under Section
13(a) or 15(d) of the Exchange Act. In addition, we note that these issuers have been complying
with the Section 1503 disclosure requirements since the effective date of that provision.

The final rules do not extend the special provisions of Form 10-K. and Form 10-Q that
permit the omission of certain information by wholly-owned subsidiaries and asset-backed
issuers. Many commentators stated, and we agree, that such treatment is not necessary for the
mine safety disclosure requirement. Section 1503 of the Act applies broadly to “each issuer that

1s required to file reports pursuant to” the Exchange Act, and does not appear to contemplate .




special treatment for particular types of issuers. We are making technical amendments to
General Instructions I and J to Form 10-K and General Instruction H to Form 10-Q to delete the
references to “Item 4, Submission of Matters to a Vote of Security Holders.”

2. Location of Disclosure

The Act states that companies mﬁst include the disclosure in their periodic reports
required pursuant tb Section 13(a) or 15(d) of the Exchange Act. .

ﬁ'. ) Proposed Amendments

In order to implement the disclosure requirement set forth in Section 1503(a) of the Act,
we proposed to add new Item 4 to Part II of Form 10-Q and new Item 4(b) to Part I of Form 10-
K, which would require the information required by new Items 106 and 601(b)(95) of Regulation _
S-K; new Item 16] to Fonﬂ 20-F; and new Paragraph (18) of General Instruction B of Form-4l0-
F. As proposed, these items would be identical in substance and entitled, “Mine Safety
Disclosure.” The proposed items would require issuers to provide in theif periodic reports and in
exhibits to their periodic reports the information listed in Section 1503 (a) of the Act and certain
additional disclosure designed to provide context for such information.

The proposed rules would réquire issuers that have matters to report in accordance with
Section 1503(a) to include brief disclosure in the body of the periodic report noting that they
have mine safety violations or other regulatory matters to report in accordance with Section
1503(a), and that the required information is included in an exhibit to the filing. The exhibit
would include the detailed disclosure about specific violations and regulatory matters required by
Section 1503(a) as implemented in the proposed rules. The Proposing Release noted our view
that this approach would facilitate access to the information about detailed mine safety matters

without overburdening the traditional Exchange Act reports with extensive new disclosures.
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We did not propose any particulaf presentation fequirements for the new disclosure, .
although the Proposing Release encouraged issuers to use tabul_ar presentations whenever. |
possible, if to do so would facilitate investor understanding.

b. Comments on the Proposed Amendments

A broad spectrum of commentators supported the Commission's proposal to require the
information to be presented in an exhibit to the periodic report, with briq_ef disclosure in the body
of the report noting that the issuer has mine safety matters to report and referring to the requi_réd
exhibit.*® We did not r'ecei-ve any comments -opp'os_ing this‘épproach, althéﬁgh two
comfhentator_s requested that certain information, such as-all fatal accidents or receipt of notice
that'a mine has a pattern of violations, be required to be included in the body of the periodic
report so that investors would be made aware of significant events without looking to the

'

exhibit.*’

The Proposing Release requested comment on whethef it would be preferable, and
consistent with Section 1503, to provide for annual reporting only, instead of requiring the
disclosure in every periodic report. Although a few commentators stated a belief that annual -
réporting would be preferable to quarterly reporting,>® generally the commentators agreed that
Section 1503(a) requires the mine safety disclosures to be included in each periodic report filed

with the Commission.>

% See letters from AFL-CIO, AngloGold, Chevron Corporation (“Chevron™), Cleary, Freeport-McMoRan, Estess,
NMA, NYSBA, Rio Tinto and UMWA.

37 See letters from AFL-CIO and UMWA.

B See. ez, letters from Chevron and NSSGA. One commentator suggested that the Form 10-Q reporting

requirement could be met by allowing issuers to incorporate by reference the required information from MSHA’s

data retrieval system and provide specific instructions as to how to access the information. See letter from Freeport- .
McMoRan.

 See, eg., letters from Chevron, Estess and NMA.




We requested comment on whf_:ther the information required by Section 1503 should be
included in registration statements, in addition to thf; periodic reporting requirement. Many
commentators stated that the disclosure should not be includled in registration statements, noting |
t_hat Sgction 1503 specifies only that the disclosure is required in periodic 1'ep_orts.6_0 However,
two commentators stated their view tﬁat the disclosure should be required in registration
statements.’! On a related note, although we (Iiid not speciﬁcal,ly fequest comment on the topic,
we received a small number of commentslexprcssing a view on whether thérdisclos{lre required
under Section 1503(a) and the new rules should be filed with the Commiss_ion or instead deemed
to be furnished, not filed.®? Commentators who 'afgued for the information to be “furhished’f
asserted that, because in their view the Sectio_n 1503 disclosure requirements are not aimed at
providing investors with information material to investment decisions, Exchange Act Section 18
should not apply, the Sectiop 1503 information should not be incorporated into any Securities
Act filing, and the officer certifications required by Exchange Act Rules 13a-14 and 15&-14
should not extend to the Section 1503 diéclosures.ﬂ However, other commenfators éxpressed o
their view that information about health énd safety risks related to mines operated by issuers is
material to investors.*

Some commentators approved (_)f the flexibility of the proposed nﬂes, which did not

specify any particular presentation requirements for the new disclosure and permitted each issuer

® See letters from AngloGold, Cleary, DGS Law, NMA, NYSBA and Rio Tinto.

81 Seg letters from EARTHWORKS and Estess.

 See letters from EARTHWORKS, SIF and Trillium (filed); and Cleary, NYSBA (furnished).
8 See, c.g., letter from NYSBA. '

 See letters from SIF and Trillium.
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the flexibility to adopt a ﬁresentétion it believes is appropriate for its disclosure.®> An equal
number of commentators, however, expressed a preference for requiriﬁg a specific tabular
presentation.®® One commentator stated that a specific tabular ﬁresentation would more readily
allow an investdr to compare results from different owners or operators and individual mines.%”
Another commentator requested that we provide an examplé of an acceptable presentation or
format, stating that a specific tabular preséntation format would be helpﬁil to ensure the required
information is presented in the correct form.®® |

Commeﬂtétofs geﬁcrally w&e of the view that the Commission sh(;uld not require tﬁe |
information to be provided in an interactive data forrﬁ-atl.69 Among the reasons cited for this view
was that requiring interactive data could make the reporting more complex and add costs to the
system.” Another commentator noted its view that the purpose of the Commission’s existing
XBRL rulés is to facilitate financial anélysis by investors, and therefore asserted that requiring
" the Section 1503 information, which is non-financial in nature, to be subrﬁiﬁed in interactive data

format would not be consistent with this purpose.-Jrl A few commentators, however, expressed a

preference that the disclosure be tagged in XBRL.™

 See lJetters from AngloGold, Cleary, IMA-NA, NMA and WMA.

o See letters from Estess, NSSGA, Rio Tinto, SIF and Trillium.

& See lctte;' from Rio Tinto.

%8 See letter from Chevron.

% Seg letters from AngloGold, Chevron, Cleary, DGS Law, Estess, NMA, NSSGA and Rio Tinto.
™ See letter from Estess.

71 See letter from AngloGold.

7 gee letters from AFL-CIO, SIF, Trillium and UMWA.




c. Final Rule

After considering comments received, we are adopting the final rules sub_stantially as
ﬁroposed, with minor techﬁical changes. We are amending Form 10-Q to add new Item 4 to Part
I1.and Form 10-K to add new Item 4 to Part I, which would require the information required by
new ltems 104 and 601(b)(95) of Regulation $-K; Form 20-F to add new Item 16H; and Form
40-F to add new Paragraph (16) of General Instruction B. As discussed in more detail below, the
disclosure is required to be provided in each periodic report.”

As proposed, the amendments will require issuers that have matters to report in
accordance with Section 1503(a) to include bﬁgf disclosure in Part I of Form 10'-Q, Part I of
Form 10-K and Forms 20-F and 40-F noting that they have mine safety violations or other
regulatory matters to report in éccordance with Section 1503 (a), and that the required
information is included in an exhibit to the filing. The exhibit would include the detailed
disclosure about specific violations and regulatory matters required by Section 1503(a) as
implemented in our new rules. Many issuers have already implemented this approach in their
periodic reports that contain the disclosure required under Section 1503(a). Consistent with the
proposal, the final rule does not require disglosure in the body of the periodic report of certain
information, such as all fatal accidents or receipt of notice that a mine has a pattern of '. |
violations.™ We do not believe it is necessary to require this additional disclosure in order to
implement Section 1503; and we reiterate, as ﬂoted in the Proposing Release, that in the event
that mine safety matters raise concerns that should be addressed in other parts of a periodic

report, such as risk factors, the business description, legal proceedings or management’s

3 gae Section ILA.3 below for a discussion of time periods covered.
™ We note that under Section 1503(b), receipt of a notice from MSHA that a mine has a pattern of violations is a

triggering event that would require disclosure on Form 8-K within four business days of receipt of the notice, as
reflected in the new Form 8-K item we are adopting today.
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discussion and ;'malysis, inclusion of this new disclosure wouid not obviate the need to discuss .
mine safety matters in accordance with oth(_er rules as appropriate.

The amended rules, as proposed, do nof specify any particulaf presentation requirements
for the new disclosure, but we continue to encourage issuers to use tabular presentations
whenever possible if to (io so would facilitate investor understanding. Many issuers are currently
providing the disclosure required by Séction 1503(a) in tabpiar‘ format in their periodic reports. -
We agree with commentators who suggested that the Commission’s prbvisioﬁ of an example of a _
possible tabular presentation ﬁlay encourage uniformity and compéi'ability of disclosures. After
considering fhe commeﬂts received and'exami'nir-lg current disclosﬁre'practices, we are including
the below example of a potentiél tabular preseﬁtaﬁoﬁ. ‘However, we note that issuers are free to
present the required information in any presentation they belicve is appropriate for the |

disclosure. . : _ - ‘ .

. Received
Section " |Totat Dollar]  Total Received Notice of Legal Legal Lega?

Section 104(d) . : Value of | Numbcer of| Notice of | Potential to Actions | Actions Actions
Mine or Operating 104 Section Citations | Section Section MSHA Mining [Pattern of Vio{ Have Pattern{ Pending as | Initiated ] Resolved
N Ba
p o::l:imsmon S&S 1040 | anv nap) | 1w |a ts| Related [tations Under| Under |ofLastDay| During | Daring
Number Citations Orders Orders | Viclations | Orders Proposed | Fatalities {Section 104(e)[Section 104(e] of Period Period Period

#) (R i Tow) ) ($) ()] (yes/mo) (yesina) ® ) *

The use of footnoté-s, accompanying narrative disclosufe or additional tables may also help to
clanfy information provi&ed, as appropriate. IFor'lexampié, 1SSUers chbosing to use a tabular _
presentation similar to the one abové lﬁay provide the additional detail described below that ouf
final rules require -about' types of legél actions” in footnotes, éccompanying narrative disclosure

or an additional table.

~

7 See new Item 104(a)(3) of Regulation S-K; Item 16H(c) of Form 20-F; Paragraph 16(c) of General Instruction B .
of Form 40-F; and the discussion in Section II.A 4.d(3) below.
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We are not adopting a requirement to provide this information in interactive data format.

Section 1503 does not require the disclosure to be submitted.in interactive format. After

. ] .
_ considering the comments received, we believe that the added costs of imposing such a

requirement would likely not be justified by the potential benefits to investors of having access
to the information in interactive format.
The final rules require the disclosure in each periodic report filed with the Commissioﬁ;

and such disclosure will be considered “filed,” not “furnished.” We believe that this approach is

. consistent with the statutory language of Section 1503 -- which provides that an issuer must

““ipclude, [the required disclosure] in each penodic rep'oxt.ﬁléd with the Commission.”

Therefore, as is the case with other disclosure filed as part of a periodic report, Section 18 of the
Exchange Act will apply and the disclosure is encompassed by the Exchange Act Rule 13a-14

and 15d-14 certifications. In addition, if the issuer files a Securities Act registration statemnent

.(such as Form S-3) that incorporates by reference its periodic reports, the disclosure included in

Exchange Act reports in accordance with the new rules will be incorporated by reference.

3. Time Periods Covered

" Section 1503(a) of the Act states that each periodic report must iﬁclude disclosure “for
the time period covered by suclh report.”
a. Proposed Amendments -
We proposed that each Form 10-Q would be -recjuired to include the required disclosure
for any orders or citations received, penalties assessed, legal actions initiated or mining-related

fatalities that occurred during the quarter covered by the r¢.=:port.76 We also proposed that each

7 as noted in Sections IL.A.4.b(1) and I1.A.4.d(1} below, we also proposed to require disclosure of the total amounts
of assessments of pepalties outstanding as of the last day of the quarter and of any developments material to
previously reported legal actions that occur during the quarter.
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Form 10-K wouid be required to include disclosure covering both the fourth quarter of the
1ssuer’s fiscal year and cumulative information for the entire fiscal year. For each of Forms ZO;F
- and 40-F, the disclosure would be required for the issuer’s fiscal year.

In addition, the Proposing Release noted that, based on the language of Section 1503(a)
of the Act, the prpﬁosed rule would ﬁot allow issuers to exclude information about orders or
citations that were received during the time period covered by the report but sub‘sequentl& were

dismissed or reduced. ‘The proposed rules-did not prohibit the inclusion of additional |
information, such as an explanation that certain orders orx citations were dismissed or red-ucedi-i-

b. Comments on the Proposed Amendments
There was support from commentators for the proposal to require an annuall réporton

. -Form 10-K to include disclosurés for orders, citations, assessments, legal actions and fatélitiés'

 for the fourth quarter and also (l)n an aggregate basis for the whole year.”” Some of these
commentators stateci that it is impprtant for investors to learn of trends in order to understand
material changes in a mine’s health and safety record, and that requiring the infom'latioﬁ for both ‘
the fourth qﬁartcr and the whole year would help reveal such trends.”® However, other
commentators expressed concerns about this aspect of the proposed rule.” These commentators
argued that requiring issuers to include both fourth quarter and annual information would be
unnecessary because to do so would not provide investors with additional significant

information.®® Some of these commentators asserted that the disclosure in the Form 10-K should

™ See letters from AFL-CIO, EARTHWORKS, Estess, SIF, Trillium and UMWA.
7 See letters from AFL-CIO and UMWA.
7 See letters from Chevron, Cleary, DGS Law, Freeport-McMoRan, and NMA, NYSBA and Rio Tinto.

8 See, ¢.g., letter from Freeport-McMoRan.
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cover only the fiscal year.s-l Others preferred that the disclosure cover only the fourth quarter,
which would provide the information disclosed on Form 10-K 1n a comparable period to the
quarterly report on Form 10-Q.%

With respect to the disclosure of orders or citations that are dismissed or reduced in
severity below the level that triggers disclosure under Section 1503(a), the comments were
mixed. Many of the commentators supported thel Commission’s proposal that issuers should not
be aliowed to exclude such orders or citations from the disclosure.® One commentator stated
that it would be simpler fof the issuer to report all orders and citations .received, rather than
takmg on the burden of reviewing the information at a later date to remove those that were
reduced or dismissed. This commentator also noted that MSHA’s summary data does not
account for dismissals, and raised a concern that allowing issuers to omit dismissed orders and
citations could result in confusion for those who refer to MSHAs site to compare the
information.®

On the other hand, other commentators requested that the final rules allow issuers to
* exclude from disclosure orders or citations that have been subsequently dismisse_d or reduced
below a reportable level prior to filing the periodic rc:port.85 One commentator asserted that such
an approach would be consistent with the purposes of Section 1503, which the commentator

characterized as providing accurate disclosure of violations that continue to be asserted or have

81 See letters from Chevron, Freeport-McMoRan and Rio Tinto.
8 gee letters from Cleary, DGS Law, NMA and NYSBA.

8 See letters from AFL-CIO, AngloGold, CalPERS, CalSTRS, Chevron, EARTHWORKS, J. Estess, SIF, Trillinm
and UMWA.

8 See letter from Chevron.

8 Seg letters from Barrick Gold, DGS Law, Freeport-McMoRan, NMA, NSSGA and Rio Tinto.
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been adjudicated, rather than requiring disclosure of matters that the FMSHRC has dismissed or .

reduced below a reportable lev 1.5 Another commentator noted that vacated citations are

removed entirely from MSHA’é data retrieval system.®’

Although comments were mixed on the disclosure of dismissed or reduced orders or
citations, most of the commentators supported the Commission’s approach of permitting iss_uérs
to iﬁclude additional infonnatiqn and disclosures, such as disclosure of orders or citations that .~
the _issu:er is contesting or mlﬁotated disclosure providing' information about the status of such -
orders or citations.®® - |

c. Finai Rule: |

We are adopting the final rule with some modifications from the proposal. Consistent
with the proposal, the final rule requires each qum IO-Q to include the required disclosure for - |
the quarter covered by the report. For each of Forms 20-F and 40-F, the disclosure is required K .
for the issuer’s fiscal year. Similarly,‘in a change from the proposal, the final rule requires each
Form 10-K to include disclosure of the information for the fiscal year only, not also for the
fourth quarter.

We are persuaded by commentators that requiring information about both the fourth
quarter and the entire year in the Form 10-K would add incrementally to the burden of the rule, is ..
not required by the Act, and may not add significant useful information to the report. We believe

the approach we are adopting is consistent with the Act, which requires disclosure in each

periodic report “for the time period covered by the report,” because the Form 10-K covers the

% gee letter from Freeport-McMoRan.
¥ See letter from DGS Law.

% See letters from AngloGold, Barrick Gold, CalPERS, CalSTRS, Chris Barnard (“Barnard”), Estess, NYSBA, .
Portland Cement Association (“PCA™), SIF, Trillium and UMWA.
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fiscal year. While requiring both full year and fourth quaﬁer data mighf provide some
incremental additional useful information, we do not believe it is necessary to implement_ Section
1503 or that the benefits of the additional disclosure would cleaﬂy justify the burden of
preparing it. Among issuers that have providéd disclosure under the Act in their most recent
annual report on Form 10-K, practices were mixed, with some providing the information for both
the fourth quarter and the complete fiscal year, some providing the information for the complete
fiscal yeaf, and a minority providing the information for only the fourth quarter. Although we
acknowledge that certain limited information is currently reported. for the fourth quaﬁér onlyin - -
Form 10-K, we believe that the requirement to provide full-year information in the Form 10-K is
more appropriate because it is consistent with the general Form 10-K requirement to report
results as of the issuer’s fiscal y‘ear-end.89 We note that although the final rule requires '
‘disclosure covering the fiscal year, issuers are permitted, but not required, to also separately
present the information for the fourth quarter.

The final rule does not allow issuers to exclude information about orders or citations that
were received during the time period covered by the report but subsequently dismissed, .1-'educed
or vacated.”® Although we understand that, because mine operators have the right to contest
orders or citations they receive through the administrative process,’” there is a possibﬂity an
opefator’s challenge would result in dismissal of the order or citation er in a reduction in the
severity of the order or citation below the level that triggers disclosure under Section 1503(a), we

believe the language of Section 1503(a) of the Act dictates that all orders or citations received

% See Articles 3 and 8 of Regulation $-X (17 CFR 210.3 and 210.8).

9 The final rule also does not allow issuers to exclude information about orders or citations that it is contesting. See
the detailed discussion of this topic under Section II.A.4.b below.

! See 30 U.S.C. 815(d).
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from MSﬁA be disclosed. However, as supported by most comméntators, the rule does n&t
pfohibitl ﬁw inclusion of additional disclosure with regard. to the status of orders or citations
received. As noted in the Pr'oposing Release, we would expect that issuers will incllud.e
disclosure that complies with our existing disclosure requirements when providing any such
information.

‘4. Required Disclosure Items

' lSection 1503(a) of the Act includes a list-of items required to be disclosed in periodic .-

| repoﬁs. We proposed that those items-be reiterated in proposed Iterﬁ 106 of Regulation S-K.*

: A's discussed in more detail below, we also proposed instructions to certain of the disclosure
items specified in Section 1503(a) to clarify the scope of the disclosure we would expect issuers
to provide in order to comply with the statute’s requirements and propésed one additional
disclosure item not required by the Act. We discuss each proposed disclosure item below. .

Those disclosure items on which we received little or no comment are discussed at the end of

this section.

%2 In this release, we reference proposed Item 106 of Regulation S-K when discussing the proposed disclosure

requirements, but note that the same analyses apply to the corresponding provisions in proposed Item 167 of Form
20-F and proposed Paragraph (18) of General Instruction B of Form 40-F, which are identical in all respects. The
same approach applies to the references in this release to the final rules we are adopting as Item 104 of Regulation
S-K, Item 16H of Form 20-F and Paragraph (16) of General Instruction B of Form 40-F.




a. The total number of violations of mandatory health or safety standards that could

significantly and substantially contribute to the cause and effect of a coal or other

mine safety or health hazard under Section 104 of the Mine Act for which the

operator received a citation from MSHA.

(1) Proposed Amendments

Section 1503(a)(1)(A) of the Act references violations that could “signiﬁcantly and
substantially contribute th the cause and effect of a ¢oal or other mine safety or health ﬁazard_l '
under section 104” of the Mine Act. Section 104 of the Mine Act requires MSHA mspectors to
issue various citations and orders for violations of health and safety s-tandards.93 A violation of a’
mandatory safety standard that is reasonably likely to result in a reasonably serious injurSr or
illness under the unique circumstance contributed to by the violation is referred to by MSHA as a
“significant and substantial” violation (commonly called an “S&S” violation).94 In writing each
citation or order, the MSHA inspector determines whether the violation is “S&S” or not.” The-
MSHA data retrieval system currently provides information about all citations and orders issued,

and notes which of those citations or orders are “g &S 7%

30 1.8.C. 814

% Secretary of Labor v. Mathies Coal Company, 6 FMSHRC 1 (January 1984). See also MSHA Program Policy
Manual February 2003 (Release I-13) Vol. 1,p.21, located at .
hm)'.//www.msha.gov/rc_ggcomplian/ppnv’PDFVersioanPM%20Vol%201.pdf (“MSHA Program Policy Manual
Vol. 17) which provides guidelines for interpreting Section 104(d)(1) and (e)(1) of the Mine Act {30 Us.C.
814(d)(1) and (e}(1)]. In determining whether conditions created by a violation could significantly and substantially
contribute to the cause and effect of a mine safety or health hazard, inspectors must determine whether there is an -
underlying violation of a mandatory health or safety standard, whether there is a discrete safety or health hazard
contributed to by the violation, whether there is a reasonabie likelihood that the hazard contributed to will result in
an injury or iliness, and whether there is a reasonable likelihood that the injury or illness in question will be of a
reasonably serious nature. Id.

% MSHA Program Policy Manual Vol. 1, p. 23.

% The MSHA data retrieval system can be accessed at http://www.msha.gov/drs/drshome. HTM. Vacated citations
and orders are removed from the data retrieval system.
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The proposed rules would require disclosure under this item of all citations received
under Section 104 of the Mine Act that note an S&S violation. We requested comment on
whether the final rulés should instead require disclosufe of all citations received under Section
104.

(2) Comments on the Proposed Amendments

Most commentators supported the proposal to-limit the required disclosure to S&S
violations.” ‘Commentators stated that such an approach is consistent with the explicit language
Qf the -Ac:t, é.nd asserted that expanding the requifement-.to all_violétiéns under Section 104 of the
Mine Act would not be useful to investors and could detract frbzﬁ the information required by the
Act.”® However, a few commentators expressed the view that all Secﬁon 104 violations should
be disclosed in order to provide full disclosure to investofs?é a

| 3) Fin%ll Rule
. We afe_ adopting the provision as proposed. We continue to believe that the language of
- Section 1503 (a}(1)(A) i'eferenc':ing violations that could “significantly and substantially
contribute to the cauée and effect of a coal or other mine safety or health hazard under section
104” was intended to elicit disclosure only of citations received under Section 104 of the Mine'
Act that note an S&S violation. We agree with commentators that expanding the disclosure
requirement to include non-S&S$ violations under Section 104 of the Mine Act would expand the

scope of the disclosure beyond that célled for by Section 1503 of the Act and likely would not

%7 See letters from AFL-CIO, AngloGold, Chevron, Cleary, NMA, NYSBA, PCA, Rio Tinto and UMWA.
* See letters from NMA and Rio Tinto.

* See letters from Estess, SIF and Trillium.
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result in additional useful information being provided to investors that would justify the
increased burdens on issuers.

b. The total dollar value of proposed assessments from MSHA under the Mine Act. .

(1) Proposed Amendments °

Section 1503(a)(1)(F) requires issuers to disclosé, for each mine, the “total dollar valué of
proposéd assessments from [MSHAj under the [Mine] Act.” The issuance of a citation or order
by MSHA typically results in the assessment of a civil penalty against the mine operator.
Penalties are assessed accbrding to a formula that considers several factors, including a history. of
previous violations, size of operator’s business, negligence by the operator, gravity of the
violation, operator’s good faith in trying to correct the violation promptly a-nd the effect of the
penalty on the operator’s ability to stay in business.'® When any civil penalty is proposed to be
assessed by MSHA, the mine operator has 30 days following receipt of the notice of proposed
penalty to pay the penalty or file a contest and request a hearing before an FMSHRC .
administrative law judge:.101 | |

The proposed rules would require that issuers disclose the tot-al doliar amount of
assessments of penalties proposed by MSHA during the time period covered by the report.
| Under the proposals, the disclosure would also include the cumulative total of all proposed
assessments of penalties outstanding as of the last day of the period covered by the report. As
proposed, this disclosure would ipclude any dollar arﬂounts of penalty assessments proposed

during the time period that the issuer is contesting with the FMSHRC, although issuers would

10 30 U.S.C. 815(b)1)(B).

1 gee 30 CFR § 100.7. If the proposed penalty is not paid or contested within 30 days of receipt, the proposed
penalty becomes a final order of the FMSHRC and is not subject to review by any court or agency.
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not ble prohibited from including additional information noting that cértain proposed assessments .
of penalties are being contested. |
(2 Comments on the Proposed Amendments
Some commentators approved of the proposat to require the total dollar amount.of
proposed penalties assessed by MSHA during the time period covered "by the report as well as
the cumulative total of all lproposed assessments of penalties outstanding as of the date of the

report. 102

However, several other commentators expressed concerns about the proposal, in
particular about the proposed requirement to disclose cumulative e;mou'nts éf penalties -
ou;tstanding as of the date of the report.'® Commentators noted that such disclosﬁre is not
required by Section 1553 and asserted that such a requirement would go beyond the scope of the

Act.!” Some commentators expressed concern that the requirement could lead to inquiries to

reconcile period-to-period changes,'® and asserted that the disclosure would not necessarily be .

indicative of an issuer’s safety record during the reporting period,-b'ut rather the issuer’s
- decisions to pay or contest assessments. '

Severql commentators agreed with the proposal that issuers should Ee required to include
in the total dollar amount reported any proposed assessments of penaltic;s that are being
contested.'” Some commentators expressed a concern that allowing issuers to omit contested

matters until they are deemed final could provide an incentive for operators to contest MSHA

1% See letters from AFL-CIO, EARTHWORKS, SIF, Trillium and UMWA.

"% See letters from Chevron, Cleary, DGS Law, Freeport-McMoRan, NMA and NYSBA.
1 See, e.g., letters from Cleary, Freeport-McMoRan, NMA and Rio Tinto. |
195 See letters from Chevron and DGS Law.

106 See letters from Chevron and C]eafy.

%7 See letters from AFL-CIO, AngloGold, CalPERS, CalSTRS, Chevron, EARTHWORKS, Estess, SIF, Trillium
and UMWA.
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enforcement actions, which they believe would be contrary to put;lic policy _and could inérease
MSHA'’s backlog of pending cases.'%® Omer,GOMentators expressed concerns about this
proposed requirement, and requested that the final rules permit issuers to exclude proposed
assessments of penalties that are being contested.!” Among the reasons asserted in suppc;rt of
such an approach is the commentators’ view that requiring issuers to include proposed
assessments of penalties that are being contested in the total dollar amount reported could, in
essence, amount to denial of due process for the issuer because reporting such information has
the potential to cause reputational harm for the issuer Before resolution of the matter has been -
reached.'"”

Commentators generally agreed that if contested amounts are required to be reported,
issuefs should be permitted to note the contested amounts.!’! Some of these commentators
 asserted that contested amounts should be peﬂni&ed to be reported se:'parately.112 Others agreed
with the Commission’s proposal to require disclosure of one total dollar amount that
encompasses both contested and uﬁcontested amounts, but were of the view-that issuers should
be permitted to provide additional disclosure to explain contested amounts if they choose.!'?
. We received two comment letters suggesting that the disclosure required by this item

should be limited to those penalties proposed for the fype of violations required to be disclosed

198 gee letters from AFL-CIO and UMWA.
kS See letters from Barrick Gold, NMA and Rio Tinto.
119 gee letters from Barrick Gold and NMA.
1 See letters from AFL-CIO, AngloGold, Chevron, NMA, Rio Tinto and UMWA.
12 gee letters from AngloGold and NMA.

113 g e letters from AFL-CIO, Chevron, Rio Tinto and UMWA.
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underl Section 1503(a), rather than for all penalties proposed during the time period.ll14 These
commentators stated their view that requiring disclosure of all penalties — not only those that -
relate to actions tha;t have to be reported under Section 1503 — would go beyond the requircments
of the Act and increase the burdens on issuers in preparing this disclosure. -
(3) Firal Rule

We are adopting a final rule that provides that disclosure is requiréd in each pmiddic
_ report of the total dollar amount .of assessments proposed by MSHA during thelperiod covered .
by the report. Therefore, each Form lO-Q is required to include the dol}ar amount of
assessments proposed by MSHA during the quarter, while the Form 10-K, Form 20—F and FOI;IH
40-F must include the dollar amount of assessments proposed by MSHA during the fiscal year.-

We are not adopting the proposed requirement to also disclose the cumulativg total of all
assessments outstanding as of the last day of the reporting period. After cpnsid;e:_ling t-he
comments received, we are persuaded that expanding the disclosure requirément in this manner
beyond the scope of tﬁe Act is not necessary and likely would not result in édditional useful
information being provided to investors that would jﬁstify the increased burden on issuers. We
note that the cumulative total of all outstanding assessments as of the last day of the repbrting
period is not mandated by Section 1503 of the Act, which requires, “for the time period covered
by the report.. .the total dollar value of proposed assessments from tﬁe Mine Safety and Health |
Administration under [the Mine Act].” In addition, we believe the final rule is consistent with |
the information many issuers are currently providing in their periodic reports to comply With the

Act.

14 gee letters from Oxford Resources Partners LP and Rio Tinto.
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The final rule requires disclosure of the amount of all assessmehts of penalties proposed
by MSHA duriﬂg the reporting period relating to any type of violation, and regardless of whether
such proposed assessments are being contested or were dismissed or reducéd prior to the date of
filing of the periodic report. We acknowledge commentators’ concerns about the potential for
reputational harm from disciosing proposed assessments before they are final, but we believe that
the language of Section 1503 requires disclosure of all-such proposed assessments. In addition,
we note that information. about proposed assessments that are being contested is already
available on MSHA’s website. We note that issuers may. include additional disclosure
explainin'g the status of these orders, citations and asséssments. The final nile adds an
instruction clarifying that contested amounts may neither be omitted from the disclosure nor
reported separately, but that issuers are permitted to note the contested amounts and provide
additional disclosure. |

¢. The total number of mining;relate& fatalities.

(1) Proposed Amendments
chtion 1503(a){1)(G) of the Act requires issuers to disclose, for each mine, “the total
number of mining-related fatalities.” Under the proposed rules, the requirement to disclose
mining-related fatalities would apply to fatalities at mines that are subject to the Mine Act and
not to mining-related fatalities in other jurisdictions. As proposed, issuers would report all such
fatalities that are required to be disclosed under MSHA regulations, unless the fatality is

determined to be “non-chargeable” to the mining industry.'"

115 See Section I1.A.4.f of the Proposing Release [75 FR 80374 at 80379] for a discussion of MSHA’s process for
determining whether a fatality is “non-chargeable” to the mining industry.
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(2) Comments on the Proposed Amendments

_ Several commentators supported the ﬁroposal to require disclosure of miping—rela{ed
fatalities only at mines that are subjéét to the Mine Act.""® Many of these commentators noted
that this interpretation is consistent with the séope' of Section 1503(a), which by its terms applies
to mines that are subj'ect to the Minel Act.!V Commentators also -raised-concems that if the
disclosure requirement were to be expanded to cover mining-related fatalities outside of the ,
United States, it would be difficult-to apply a standard for what constitutes aw‘“mining-related”' '
fatality in non-U.S. jurisdictions.''® | | |

Other commentators stated tﬁat reporting on mining-related fatalities should apply to all -

rﬁines operated by an issuer (or a subsidiary of the issuer) that files periodic reports with the

Commission, regardless of the location of the issuer’s mines worldwide.'”® Two of these

commentators asserted that such information is material to investors and to. the issuer."® The

majority of the commentators who recommenéled applying the disclosure requirement to all
mining-related fatalities regardless of the location of the mine also recommended that the MSHA
framework should be applied to non-U.S. mining-related fatalities for reporting purposes.' '

Several commentators concurred with the-Commission’s proposal to require disclosure of

all fatalities required to be reported pursuant to MSHA regulations, unless the fatality has been

116 See Jetters from AngloGold, Barfick Gold, Cleary, Estess, NMA, NYSBA and Rio Tinto.
17 Gee letters from AngloGold, Cleary, NMA, NYSﬁA and Rio Tinto.

118 See Jetters from AngloGold, Estess, NMA and Rio Tinto.

i19 g Jetters from AFL-CIO, EARTHWORKS, SIF, Trillium and UMWA.

_ 120 See letters from SIF and Trillium.

121 gee letters from AFL-CIO, Estess, SIF, Trillium and UMWA.
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determined to be “non-chargeable” to the mining industr)_r.122 wa commentators stated that an
instruction should be added to the rule specifying this interpretation of the disclosure
'requirement.m Two commentators also recommended that we add an instruction to the rule .
ciarifying- that fatalities-are not required to be disclosed while under review by MSHA’s Fatality
Review Committee if the issuer has a good faith belief that the fatality is noﬁ-chargeable, and
that if the fatality is ultimately determined to be chargeabie, the issuer would include it in its next
periodic report.'”* Similarly, other commentators asserted that if'would be appropriate to require
disclosure only of fatalities that, as of the last day of the rgportipg peﬁod,;have been determined
tol be “chargeable” by MSHA’s Fataiity Review Comm'ittef:.l25 _

Other commentators stated that all fatalities should be fequired to be disclosed, whether
~ chargeable or non—chargeable,126 but noted that issuers should be permittéd to eiplain non- |
chargeable incidents in their reports. 127 | |

(3) Final Rule

After consideration of the comments received, we are.adopting the final rule as proposed,.
with an added instruction specifying that fatalities determined by MSHA not to be mining- -
related may be excluded. |

The final rule requires disclosure of mining-related fatalities at mines that are subject to

the Mine Act. Although we considered the views of those commentators who. belicve the

122 gee letters from AFL-CIO, Barrick Gold, Cleary, DGS Law, Estess, NYSBA, PCA, Rio Tinto and UMWA.
123 See letters from Cleary and Estess.

124 See letters from Cleary and DGS Law.

125 gee letters from AngloGold, Chevron, MNA, NSSGA and Rio Tinto.

126 g e letters from EARTHWORKS, SIF and Trillium.

127 gee letters from SIF and Trillium.
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disclosure requirement should eNcompass mines in all jurisdictions, we continue to believe that . .
this disclosure requirement encompasses mining-rclated fatalities only at mines that are subject -
to the Miﬁe Act. As wé nbted in the Proposing Rel_ease, Section 1503 (a)(1X(G) is the only
provision of the Act thaf does not speciﬁc;ally reference-the Mine Act, a specific notice, order or
citation from MSHA, or the FMSHRC, but'we are of the view that interpreting Section 1503 as
limited to mines that are subject to the provisions of .the Mine Act is appropriate Bec'ause 1t will
result in consistency among reporting obligations. -
MSHA regulations require mjne operators torrepdrt to MSHA all fatalities thai occurata

_mine.'?

MSHA has also established policies and procedures for determining whether a fétality
is unrelated to mining activity {commonly referred to as “non-chargeable” to the mimng

industry).'”® Since the MSHA regulations provide a comprehensive scheme of regulation,

reporting and assessment for mining-related fatalities, we believe the disclosure required by this .

section is intended to include all fatalities that are required to be disclosed under MSHA
regulations, unless the fatality is determined to be “non-chargeable” to the mining industry. Thé
final rules specify that disclosure is required of all fatalities, unless the fatality is determined to
be “non-chargeable.” We appreciate the objection raised by some commentators about requiring
reporting of fatalities that are under review by MSHA’s Fatality Review Committee if the issuer
hE.lS a good faith belief that the fatality is non-chargeable, but we believe it would be more
consistent with Section 1503, our treatment of other disclosure items under Seétion 1503 (such

_ as the reporting of contested matters under the final rules discussed above) and MSHA’s

128 See 30 CFR 50.10 and 50.20.

129 gee MSHA Accident/Iliness Investigation Procedures Handbook, Chapter 2 Release 1 (June 2011) p. 21 located .
at http://www.msha.gov/READROOM/HANDBOOK/PH11-I-1.pdf (“MSHA Accident/Illness Handbook™).




reporting of fatalities'>° to reduire reporting of all fatalities, other than those that have been
determined by MSHA to be non—chargeable Issuers that wish to provide addltlonal information
about fatalities, such as whether a fatality is under review by MSHA, are not prohrblted from

doing so under the final rules.

d. Any pending legsl action before the Federal Mine Safety and Health Review

Commission involving such coal or other mine.
| (1) Proposed Amendments
Sectron 1503(a)(3) requu'es dlsclosure of “[a]ny pending legal action before the Federal
Mine Safety and Health Review Cornrmssmn involving such coal or other mine.” Under the
proposed rules, any legal actions before the FMSHRC mvolvmg a coal or other mine for which
the issuer or a subsidiary of the issuer is the operator would be disclosed in the periodic report
covering the time period during which the legal action was 1mt1ated As proposed the rules
would require the information about pending legal actions to be updated in sobsequent periodic
reports if rhere are developments material to the legal action that occur during the ﬁr_ne peﬁod
covered by such report. As proposed, the disclosure required by this item would.include the date
the pending legal action was insrituted and by whom (e.g2., MSHA or the mine operator), the
name and location of the mine involved, and a brief description of the category of order or |
citation urlderlying the proceeding. | |
' (2) Comments on the Proposed Amendment's
We received comment letters supporting the proposal to require disclosure about pending

legal actions in the periodic report covering the period in which the action was initiated, with

130 We note that MSHA makes publicly available its reports of non-chargeable mining deaths which include the date
of the incident, the mine name and the name of the operating company on its website. See
hitp://www.msha.gov/F atals/NonChargeables/NonChargeableFatalshome .asp.
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updatés in éubséqﬁéﬁt reports for de\'félopments mateﬁal to the pending action."”®* Certain .
cémmentatoré also stated that it was appropriate to reciuire contéxtual informatign for each
pending iégal actioﬁ.”.?. _ |

However, other commentatdfs raised concerns about the probésed approach to this
~ disclosure item.'”* Commentators found both the-propbécd uﬁdating require_:ment and the -
proposed requirement to include contextual information about each pending legal action to bel
-proble‘rﬁatic, noting that the language of Section 1503 does not 'réquire such information.** With
fespect to this disclosure, some cornmenfatqrs supported a requ'irement_-to repbft the num'fbe.r of :
ﬁending-legél actions,* while othérs supported an alternative approach that would require” _
issuers to report the number of pending legal actions initiated_ during the time period covered by
the periodic report.** One commentator expressed the view tha.t it would be appropriate to allow

issuers to disclose the number of matters pending before the FMSHRC, along with the number .

instituted and resolved in the reporting period, with a general description of the types of
matters.”’
Some commentators expre.ssed‘ concerns that a requirement to provide updating

information would result in voluminous disclosure, be overly burdensome for issuers and

potentially be complicated for users of the information, because legal actions would likely

1! See, e.p., letters from AFL-CIO, CalPERS, CalSTRS, EARTHWORKS, Estess, SIF, Trillium and UMWA.
.132 See letters from AFL-CIQ, Estess, and UMWA. |

133 &;._g letters from Chevron, Cleary, DGS Law, Freeport-McMoRan, NMA, NSSGA and.NYSBA.

1% See letters from Cleary, DGS Law, NMA and NYSBA.

133 Seg letters from Cleary and NMA.

13 See letters from Chevron and NSSGA.

137

See letter from Freeport-McMoRan.
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overlap multiple pel_'iods prior to resolution.'*® Many commentators also st'a_ted.that the proposed
Tequirement for disclosure of contextual information-for each pending legal action would be
voluminous and unhelpful, unnecessarily burdening both the issuer and the user of the
i.n’formation.13 9 Commentators also noted that, due to the strict statutory language, no mﬁteﬁality
standard can be applied to limit the number of legal actions that must be reported, and therefore
determining whaf constitutes a “material” dévelopment in a case that may not be material to
investors under our traditional materiality analysis may be problematic for iééuérs.m
| . (3) Final Rule
After considering thé comments received on the proposed disclosure requirement, we are
adopting a final rule that requires issuers to disclose, for each coal or-other mine subject to the ..
Mine Act, (the identity of the mine and the number of legal actions involving such mine that were
pending bc‘fore the FMSHRCW as of the last day of the period covered by the periodic report, as .-
well as the aggregéte number of legal actions instituted and the aggregate number of legal
actions resolved during the reporting period. Instead of the proposal to require a brief
descrii)tion of the category of order or citation underlying each proceeding, the final rule requires

that the total number of legal actions pending before the FMSHRC as of the last day of the time

138 gee, e.g., letters from Chevron (noting its preference that disclosure be limited to pending legal actions initiated

during the reporting period, but suggesting that if updates are required, they should be limited to aggregate
information on final resolutions reached during the reporting period), Cleary, DGS Law and NMA.

139 See letters from Chevron, Cleary, Freeport-McMoRan, NMA and NSSGA.

148 See letters from DGS Law, Freeport—McMoRan and NMA.

11 Other types of enforcement-related legal actions under the Mine Act may occur in federal district court or courts
of appeal that do not involve FMSHRC at any stage. Although these legal actions are not within the scope of the

disclosure requirement, we remind issuers of their obligation to report material legal proceedings under other
provisions of our rules.
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period covered by the report be categorized according to the type of proceeding, in accordance .
with the categories established in the Procedural Rules of the F.MSHRC'.'42 Thesﬂel categories are:
e contests of citations and orders, which typically are filed prior.to an oﬁeratt)r’s
receipt of a proposed penalty assessment ﬁ'om.M-SHA or' relate to orders for
which penafties are not assessed (such as imminent danger orders under Section
107 of the Mine Ac.t-). This category includes:
0 contests of citations or orders issued under section 104 of the Mine Act,
o contests of imrﬁinent danger withdrélwa.l orders under sect_ion 107 of the
Mine Act, and
O emergency response plan dispute proceedings (as required under the Mine
Improveément and New Emergency Respc')nse'.Act of 2006, Pub. L. No.

109-236, 120 Stat. 493);'*

e contests of proposed penalties, which are administrative procee;iings.before the
- FMSHRC challenging a civil penalty that MSHA has propdsed for the violation
contained in a citation or order;'*
~ » complaints for compensation, which are cases under section 111 of the Mine Act -
that may be filed with the FMSHRC by miners idled by a closure order issued by

MSHA who are entitled to compensation;'**

12 See the Federal Mine Safety and Health Review Commission’s Procedural Rules, 29 CFR Part 2700 (“FMSHRC
Procedural Rules™). .

143 See Subpart B of the FMSHRC Procedural Rules.

144 See Subpart C of the FMSHRC Procedural Rules.

143 See Subpart D of the FMSHRC Procedural Rules.
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. "+ e complaints of discharge, discrimination or in;erference under section 165 of the . |
Mine Act, which cover:

o discrimination proceedings involving a miner’s allegation that he or she
has suffered adverse employment action because he or she engaged in
activity préfected under the Mine Act, such as making a éafety complaint,
amd |

‘o temporary reinstatement proceedings involving cases in which a miner has -
filed a compiaiﬁt with MSHA stating that he or she has suffered sﬁch
discn'minatidn and has Ioét his or her position;'* |

e applications for temporary relief, which are applications under section 105(5)(2),
of the Mine Act for temporary felief from any modification or termination of any
. order or from any order issued under section 104 of the Mine Act (other than
citations issued under section 104(a) or (f) of the Mine Act):"’ and
o appeals of judges’ decisions or orders to the FMSHRC, including petitidns for
dislcretionary review and review by the FMSHRC on its own motion.'*

We are not adopting the proposal to require certain additional information about the legal
actions, such as the date the action was instituted and by whom, the location of the mine, or the
proposal that would have required the information about legal actions to be updated for material

~ developments in subsequent periodic reports. We recognize that this is a departure from the -

proposed requirement, but we agree with commentators who pointed out that the rule as

146 gee Subpart E of the FMSHRC PrOcedural Rules. See also “Guide to Commission Proceedings,” available at
http.//www.fmshrc.gov/guides/englishguide htm, Sections IL.C and I1.D.

. | W7 oo Subpart F of the FMSHRC Procedural Rules.

143 See Subpart H of the FMSHRC Procedural Rules.
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proposed required information not necessary. lto impleﬁent Section 1503 and could resﬁlt in ' | .

voluminous disclosure of limited informational valu.e; We note that Section 1503 calls for
disclosure of “falny pendihg legal action before the Federal Mine Safety and Health Review
Commission involving such coal or other mine” but does not specify what information is
required to be disclosed in accordance with this disclosure item.

We believe the final rule satisfies the statutory language and will provide users of this
information‘l-vlvith a clear-picuue of the extent and nature of mine operators” involvement in 1ega1
actions. Further, we b.-ellieve that the requirement to provide the number of l'égal a.ctions in
specified categories will provide consistehcy in the disclosure, and provide users of this
information with a genéral sense of the types of legal actions involving mine operators. Because
all documents filed with'tﬁe FMSHRC in these legal actions are served on all the involved

parties, we believe that this information about legal actions is readily available to issuers. We do

not beﬁeve that these requirements impose significant additional burdens on issuers.

Issuers who wish to provide additional information about pending legal actions are notr
prohibited from doing so under the final rules. In addition, we note- that Item 103 of Regulation
S-K (Legal Proceedings) continues to apply, so fhat to the exteﬁt a legal proceeding is required to
be disclosed under that item, disclosure and updates for material developments would be
required.

e. A bref description of each catepory of violations, orders and citations reported.

(1) Proposed Amendments
Although not required by Section 1503 of the Act, the proposed rules would require .

issuers to provide a brief description of each category of violations, orders and citations
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reported so that investors can understand the basis for the Vviolations, orders or citations
referenced.
(2) Comments on the Proposed Amendments
Some commentators expressed the view that the informati(;n otherwise provided as

. required by the Act would be _sufﬁcient without requiring the brief description of each

' category of violations, orders and citations reported."*® Commentators particularly noted
concerns about the expansion of the disclosure requirement beyond \%fhat is set forth in

' Sec;tion 1503.1%° One commentator raised a concern that the requirement would result m _
boilerplate Janguage.”' Others noted that investors who are interested in finding more detail
and descriptions of the information reported can find the information on MSHA’s website'"
or in the Mine Act.'” |

Several other commentators supported the proposal to require the additional

disclosure.'™* Some commentators prressed the view that this infqnnation would be useful
to investors beyond the statistics provided under Section 1503 because it would provide
context that would allow investors to weigh the significance of the reported information.'>

~ Three commentators suggested that clarification of the requirement was needed, such as a

generic description or glossary developed by the Commission that could be used in each

19 Gee letters from NMA, Chevron, Cleary, IMA-NA and WMA.

130 gee letters from Cleary, IMA-NA and WMA.

151 gee letter from Cleary.

152 gee letter from Chevron.

153 See letter from Cleary.

15¢ Gee letters from AFL-CIO, DGS Law, EARTHWORKS, Estess, NYSBA, SIF, Trillium and UMWA.

155 See letters from SIF and Trillium.
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pertodic report. 136 One commentator suggested that the baéic &escriptions silould be
provided once a year with ﬁe Form 10-K, and not be required to be included in évery.
periodic report.””” _ |
3) -Finai Rule

The final rules do not require a brief description of each category of violations, orders
and citafions reported. After considering the comments received, we believe thatthe - -
disclosure that would be elicited by the proposed requirement would not be useful enougﬁ to
in‘)cstbrs to justify the expﬁnsion of the disclosure requirement beyond the scope of Section
1503. We note that the iﬁformation is not required by Section 1503, and issuers, who have
been proﬁding the ;équiréd di;‘s;:loéure since the effective date of Section 1503, halve |
generally not beeﬁ préviding this information. ﬁowever, issuers may provide .addifidnal
informaf,ion in their periodic reports to the extent they believe it would be useful to investors.
In addition, wé note that if particular miﬁc safety issues are material and required to be -
disclosed under ouf other rules, then information about the nature of the violatidn likely-

would be necessary to satisfy our other disclosure requirements.

f Other disclosure items specified in Section 1503(a).

In addition to the disclosure items discussed above, proposed Item 106 of Regulation S-K
reitera;ced the language of Section 1503(a) with respéct to several other items required to be
disclosed under the Act. The Proposing Release did not request comment specifically on these

-items. We did, however, receive two supporting comments on sor‘ne of these items, as discussed

below. We are adopting these itemns as proposed.

16 See letters from NMA and PCA. See also letter from Chevron (stating its opposition to inclusion of the
requirement, but suggesting this approach as a potential alternative).

57 Qee letter from DGS Law.




(1) Proposed Amendments

| | _ i T hé total number of orders issued under Section 104(b) of the Mine
Act.

Section 1503(a)(1)(B) of the Act requires disclosure of “the total number of orders issued
under section 104(b) of [the Mine Act].” Under our proposal, each issuer that is required under
Section 1503(a) to provide mine safety disclosure would be required to provide the total number
of orders issued under Section 104(b) of the Mine Act for each coal or other mine for the time
period covered by the report. Section 104(b) of the Mine Act covers violations that had
previously been cited under Section 104(a) that, ﬁpon follow-up inspection by MSHA, ére found
not to have been totally abated within the prescribed time period, which results in the issuance of -
an order requiﬁng the mine éperator to immediately withdraw all persons (except certain
authorized persons) from the mine. -

Ol The total number of citations and orders for unwarrantable failure of the

mine operator to_ comply with mandatory health and safety standards under

Section 104(d) of the Mine Act.

Under Section 104(d) of the Mine Act, an inspector issues a citation if the inspector finds
a violation of 2 mandatory health or safety standard, and also finds that, while the conditions do
not cause imminent danger, the violation could significantly and substantially contribute to the
cause and effect of a safety or health hazard, and that the violation is caused by an unwarrantable
failure of the operator to comply with the health and safety standards. If, in the same inspection
or an inspection within 90 days, an inspector finds another violation of a mandatory health or
safety standard and finds such violation to also be caused by an unwarrantable failure of the

operator to comply with the health and safety standards, the inspector issues an order requiring
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the mine operator to immediately withdraw all persons (except certain authorized persons) from .
the mine. The proposed rule would implement the Act’s requirement to disclose these citations
and orders issued during the reporting period.

ifi. The total number of flagrant violations under Section 110{b)(2) of the '

Mine Act.

- Section 110(b)(2) of the Mine Act is a penalty provision that pro'.vides that violations that
are deemed to be “ﬂaltgral_lt”_- may Be assessed a maximum civil penalty. The term “flagrant” with |
respect to a violation means “a reckiéss or repeated failure to make reasbnablé efforts to - | |
eliminate a known violation of a mandatory health or safety standard that substantially'a;rld .
proximately caused; or reasonably could have been expected to cause, death or serious bodily
injl-xry.”158 The proposed rule would implement the Act’s requirement to disclose the total

number of flagrant violations under Section 1 10(b)(2) of the Mine Act for the reporting period.

iv. The total number of imminent danger orders issued under Section 107(a)

 of the Mine Act.

An imminent danger order is issued under Section 107(a) of the Mine Act if the MSHA
inspector determines there is an imminent danger in the mine. The order requires the operator of
the mine to cause all persons {except certain authorized persons) to be withdrawn from the mine
until the imminent dahger and the conditions that caused such imminent danger cease to exist.
This type of order does not pfeclude the issuance of a citation under Section 104 or a penéity'
under Section 110. The proposéd rule would implement the Act’s requirement to disclose the
total number of imminent danger orders issued under Section 107(a) of the Mine Act during the

reporting period.

18 30 U.S.C. 820(b)(2).
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~v.  Alist of mines for which the issuer or a subsidiary received written notice

from MSHA of a pattern of violations of mandatory hf_:alth or safety

standards that are of such nature as could have significantly and

substantially contributed to the cause and effect of coal or other mine

. health or safety hazards under Section 104(e) of the Mine Act.
If MSHA determines that a mine has a “pattern” of \_/i_olations of mandatory health or -
éafety standards that are of subh nature as could haVe sighiﬁcantly and substantially contributed -
" to the cause and effect of coal or other mine health of safety hazards, under Section 104(e) of the
. Mine Act and MSHA regulations the agency is required to notify the operator of the existence of
such pattern. The proposed rule would rimplemer‘lt the Act’s requirement to disclose the receipt of

such notices during the reporting period.

vi. A list of mines for which the issuer or a subsidiary received written notice

from MSHA of the potential to have such a pattern.

MSHA regulations state that MSHA will give the operator written notice of the.p'otential
to have a pattern of violations of mandatory health or safety standards that are of such nature as
could have significantly and substantially contributed to the cause and effect of coal or other
mine health or safety hazards under Section 104(e) of the Mine Act.”” The proposed rule would
implement the Act’s requirement to disclose the receipt of such notices during the reporting
period: | |

(1) Comments on the Proposed Amendments
We received two comments supporting the proposed requirements that the total number

of 104(b) orders, citations and orders for unwarrantable failures, flagrant violations and

1% Gee 30 CFR 104.4.
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imminent dméa orders be reported.'®® We did not reccive any qommenfs on the proposed .
. requirements to disclose a list of mines that receive notice of a pattern or potential pattern of
violations. _

(2) Final Rule .

Consistent with the proposal; we ar;: adopting ﬁné.l rules requiring each issuer thaf is
required under Section 1503 (a) to provide mine safety disclosure to provide, for each coal or
other mine for the time period covéred by tﬁe fcport: Co

e the total number of ordefs issuéd 'ﬁﬂder Sectic;n 104(b) of the Mine Act;’

e the total number of Citations ana 6rdérs for unwarrantable failure of the mine
operator to comply with mandatory health and safety standards under Section
104(d) of the Mine Act;

e the total number of flagrant violations under Section 110(b)(2) of the Mine Act;

s the total number of ifnminent danger orders issued under Section 107(a) of the
Mine Act;

¢ alist of mines for which the issuer or a subsidiary received written notice from
MSHA of a pé.ttern of violations of ﬁlandatory health or safety standards that are -
of such nature as could have significantly and subéffantialiy contributed to the
cause and _effect of coal or other mine health or safety hazards under Section |
104(e) of the Mine Act; and

e alist of mines for which the issuer or a subsidiary received written notice from
MSHA of a potential to have such a pattern of violations of mandatory health or

safety standards.

1% See letters from AFL-CIO and UMWA.
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B;. _Form 8-K Filing Requirement -

Section 1503(b)-of the Act requires each issuer that is an operator, or has a subsidiary that
is an operator, of a coal or other mine to report on Form 8-K the receipt of certain notices from
MSHA.'*" We are adopting revisions to fform 8-K to add new Item 1.04 to implement this

requirement.

2. Disclosure Requirements and Deadhne
a. Proposed Amenciﬁlents,
.- We proposed to améndForm 8-K to-add new Item 1.04,- which would require filing of
Form 8--K. \_Nithin four business days of the recéipt by an issuer (or a subsidiary of the issuér) of:

. » Animminent danger order under Section 107(a) of the Mine Act;'®

« Written notice from MSHA of a pattern of violations of mandatbry health or
safety standar&s that are of such nature as could have significantly and
substantially contributed to the cause and effect of coal or other mine health or

safety hazards under Section 104(¢) of the Mine Act;'® or

s Written notice from MSHA of the potential to have a patterh of such

violations.'*

81 Section 1503(b) of the Act.

162 gee Section I1.A.4.f.(1)iv. above for a description of an imminent danger order issued under Section 107(a) of the
Mine Act [30 U.S.C. 817(a)].

-~ 163 See Section I1.A.4.£.(1)v. above for a description of the written notice from MSHA regarding a pattern of
violations under Section 104(e) of the Mine Act [30 U.S.C. 814(e)].

164 gee Section ILA.4.f(1)vi. above for a description of the written notice from MSHA of the potential to have a
pattern of violations under Section 104(e) of the Mine Act [30 U.S.C. Bi4(e)].
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For each such triggering event, we proposed that ne“-r Item 1.04 of Form 8-K requir_e' .
disclosure of the date of receipt of the order or notice, thé c.ate_g(n.'y of order or ngtice, and the -
name and location of the mine involved. |

b. Comments on the Proiaosed Amendmeﬁts

The Proposing Release not.ed that the events that would trigger filing under proposed - E |
Item 1.04 are also events that ﬁrc required to be disclosed in periodic réports under Section‘-
1503(a) of the Act and our proposed Item 106 of Regulation S-K.- We received comment letters |

sﬁpp_ofting adoption of the rule as proposed, under which the orders an'd notices that trigger the - |

Form 8-K filing fequirement would also be disclosed 111 iésuers’ perioldic reiaorts.165
Commentators noted that the events that would trigger the Form 8-K filing are significant, and

expressed their view that because the events are already monitored by the issuer, there would not

be an extra burden in reporting them twice.'®® However, other‘co‘rlninentators indicated that the : .

proposed rule should be revise_d to minimize duplicative disclosur'e.l.m_ One commentator étated
that, Because- these orders and notices are required to bé_reported in the issuer’s periodic.reports, -
the proposed Form 8-K requirement is needlessly dupiicative; é.nd burdensome.'®® Anoti'ler
commentator suggested eliminating duplicative reﬁorting-by removing the Form 8-K filing -

requirement and allowing the information to be reported only in the issuer’s periodic reports.“59

13 See letters from AFL-CIO, SIF, Trillium and UMWA.
166 See letters from SIF and Trillium.
17 See letters from Chevron, Estess, NMA and NSSGA.

168 See letter from NSSGA.

197 See letter from Chevron.




Commentators that expressed a view were generally supportive of the information

proposed to be required in Item 1.04 of Form 8-K.!™® Commentators also indicated that no

- additional information beyond what was proposed should be required to be disclosed.!”!

Some commentators supported the proposed four business day filing period for a Form 8-
K under proposed Item 1.04.17? Others suggested different filing deadlines for the Form 8-K.
Three commentators supported longer ﬁling deadlines, such as seven or ten business days, in
ordcr to allow isguers to conduct ang.lyéis and provide more detail or complete information about
the event.'”> One commentatér, drawing a distinction between the type of information required
to be disclosed under Section 1503 and other material items covered by Form 8-K, recommended
that thé Form 8-K be required once a year, allowing issuers to provide aggregate information

4 "
174 1n addition, one commentator

about any such orders or notices received during the year.
requested clarification of the filing requirement for an order or notice vacated by MSHA prior to
the filing deadline for the Form 8-K,'" and another commentator recommended that the ﬁﬂal |
rule provide that if the order triggering the Form 8-K filing 1s vacated; dismissed or reduced

below a reportable level during the reporting period, the Form 8-K filing is not required.m’

170 See letters from Estess, SIF and Trillinm.
17! gee letters from Chevron, Cleary and Estess.
172 gee letters from Estess, SIF and Trillium.

' Gee letters from NMA (suggesting seven business day deadline), Chevron (suggesting ten business day deadline}
and PCA (suggesting ten calendar day deadline).

174 gee letter from NSSGA.

175 gee letter from DGS Law (noting that vacated citations are removed entirely from the MSHA data retrieval
system). :

176 See letter from NMA.
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c. Final Rule | | | | .

After oonsidering the comments, we are adopting new Item 1l.04 to Form 8-K as
proposed. Under the final rule, issuers aré required to file a Form 8-K under new Iterﬁ 1.04 1o
- later than four business days after the receipt by the issuer (or a subsidiary of the issuer) of an
imminent danger order under Section 107(a) of the Mine Act, wri_tteh- notice from MSHA of a
pﬁttem of violations of mandatory health or safety standards that are of such nature as could have
significantly and substantially contributed to the cause and effect of coal or other mine health or
safety hazards under Section 104(;3) of the Mine Act or written notice from MSHA of the
potential to have a pattern of such violations. Item 1.04 of Form S—K requires disclosurelof the
.date of receipt of the order or notice, the category of order or notice, and the name and location -
of the mine involved. | |

As discussed above, these orders and notices are also required to be disclosed under

Section 1503(a) of the Act in issuers’ periodic reports.  Although we have considered the views
of commentﬁtors that the disclosure is duplicative, we believe,fhe_ pléih languagé of Section.l 503
of the Act requires such orders and notices to be reported in both issuers” Forms 8-K and their
periodic reports, and ﬁote that issuers generally seem to have been complying with these
requirements since Section 1503(5) became effective. We have also considered commentators’ |
views with respect to the filing deadline for the required Fo@ 8-K. Although Section 1503(b) of
the Act does not specify a filing deadline, we continue to believe thﬁt, becaqse the triggering
events are clear and do not require management to make rapid materiality judgrnehts, the
customary Form 8-K four business déy deadline provides adequate tifne for issuers to prepare

accurate and complete information.
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‘We understénd there is a possibility that an order or notice could be issucd and
subsequently vacated by MSHA within the four business day time period for ﬁligg thé Form 8-
K. However, as discussed above with respect to reporting of dis'milssed, reduced or contested
matters,'”’ we believe the languagé of Section 1503(b) of the Act dictates that the “receipt” of
the specified orders or notices must be disclosed. We note that issuers may include additional
78

disclosure explaining the status of these orders and notices if they choose to do s0.!

3. Treatment of Foreign Private Issuers

- a. Proposed Amendments
" Our proposed rule would not extend the requirement to file current reports on Form 8-K-

to foreign private issuers. The Proposing Release noted that foreign private issuers are not. -

| * required to file current reports on Form 8-K.!” Instead, a foreign private issuer is required to-

furnish under the cover of Form 6-K'* copies of all information that it makes, or is required to
make, public under the laws of its jurisdiction of incorporation, files, or is required to file, under -
the rules of any stock exchange, or otherwise distributes to its security holders."®!

b. Comments on the Proposed Amendments
Several commentators agreed with our proposed approach not to apply the current

reporting requirements of Section 1503(b) of the Act to foreign private issuers. These

commentators noted that this approach is consistent with the statutory text of Section 1503(b),

7 gee Sections IL.A.3 and ILA.4.b above.
178 \We note that between the effective date of Section 1503(b) and November 30, 2011, there have been 116 Form 8-

Ks filed to comply with this provision, and only five of them report that the order was vacated within four business
days of issuance of the order.

1 gee Exchange Act Rules 13a-11 and 15d-11 [17 CFR 240.13a-11 and 15d-11].
18 peferenced in 17 CFR 249.306.

181 gee Exchange Act Rule 132-6 [17 CFR 240.13a-16].
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which refers only to Form 8-K, an_ci with the Cdmmiséion’s current framework of reporting for .
foreign private issuers.'® Other commentators indicated that foreign private issuers should be
reqﬁired to file a Form 8-K to disclose information about the receipt of the specified orders and
notices.!® One of these commentators e;cpreSsed thé.view that the reporting requirements should
be as equal as possible for all issuers so that U.S. issuers are not placed at a disadvantage.'®

¢. Final Rule
After considering the comments, we have determined not to apply the new Form 8-K
reporting requirement to forei gn private iséuers and are adopting the retiuiremcnt as proposed.
Although we are mindful of concerns that the disclosure requirerﬁent shoul.d be as equal as
possible in order to avoid disadvantaging U.S. issuers in comparison to foreign private issuers,
we continue to believe that this approach is consistent with Section 1503(b) of the Act, which

references Form 8-K, a form applicable only to domestic issuers, not to foreign private issuers,

and the Commission’s current framework of reporting for foreign private issuers.!® -

Although thejr will not be subject to the Form 8-K requirement, foreign private issuers
will not be able to avoid disclosure of the orders and notices spectfied in Itefn 1.04 of Form 8-K.
As described above, we are adopting amendments to Forms 20-F and 40-F that require a foreign
private issuer to disclose in each annual report the items described in Section 1503(a) of the Act.

This is the same information that is required of domiestic issuers, including disclosure of the

182 gee letters from AngloGold, Cleary, NMA, NYSBA, and Rio Tinto. See also advance comment letter from Rio
Tinto.

183 See Jetters from Estess, SIF and Trillium.
134 gee letter from Estess.

185 This approach is consistent with the manner in which the Commission implemented Sections 306 and 406 of the

47225 (Jan. 22, 2003) [68 FR 4338}, and Disclosure Required by Sections 406 and 407 of the Sarbanes-Oxley Act of

Sarbanes-Oxley Act of 2002. See Insider Trades During Pension Fund Blackout Periods, SEC Release No. 34- .
2002, SEC Release No. 33-8177 (Jan. 23, 2003) [68 FR 5110].




receipt during the foreign private fssuer’s past fiscal year of any imminent danger order issued
under Section 107(a) of the Mine Act, written notice from MSHA of a pattern of _violations of
mandatory health or safety standards that are of such a nature as could have significantly and
substantially contr_ibuted to ‘;he cause and effect of coal or other mine health or safety hazards
under Section 104(¢) of the Mine Act, and written notice from MSHA of the potential to havea |
pattern of such yiolations.-

C. Amendment to General Instruction 1.A.3.(b) of Form S-3

a. Proposed Amendments |

Under our existing rules, the untimely ﬁliﬁg ‘on Form 8-K of certain items does not result-
in loss of Form S-3 eligibility, so long as Form 8-K reporting is current at the time the Form S-3
is filed. Our existing rules also provide a limited safe harbor from liability under Section 10(b)

186 We proposed to amend

or Rule 10b-5 under the Exchange Act for certain Form 8-K items.
General Instruction 1.A.3.(b) of Form S-3 to provide that an untimely filing on Form 8-K
ré:gardin,g,-r new Item 1.04 would not resuit in loss of Form 8-3 eligibility. We did not propose to
| include new Item 1.04 in the list in Rules 13a-11{c) and 15d-11(c) under the Exchange Act of
Form 8-K items eligible for the limited safe harbor from liability.
b. Comments on the Proposed Amendments
Commentators generally supported our proposal to amend General Instruction L.A.3(b) of

Form S-3 to add proposed Item 1.04 to the list of items on Form 8-K with respect to which an

issuer’s failure timely to file the Form 8-K will not result in the loss of Form S-3 eligibility.'®’

18 pules 13a-11(c) and 15d-11(c) each provides that “[n]o failure to file a report on Form 8-K that is required solely
pursuant to Item 1.01, 1.02, 2.03, 2.04, 2.05, 2.06, 4.02(a), 5.02(¢) or 6.03 of Form 8-K shall be deemed a violation
of” Section 10({b) of the Exchange Act or Rule 10b-5 thereunder.

187 See, e.g., letters from Chevron, Cleary, DGS Law, NMA, NYSBA, SIF and Trillium. One commentator noted

with approval that, as a consequence, failure to file a Form 8-K with Section 1503(b) disclosure would not result in
status as an “ineligible issuer” pursuant to Rule 405 under the Securities Act. Seg letter from Cleary.
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One commentator indicated that propoeed Item 1.04 is similar to the existing excepﬁons | .
provided in Form S-3, and exﬁressed its view that, but for the statutory requirement to file

current reports, fora diversiﬁed comp‘any engaging in mining operatidns, an 'mdividuai shutdown

or notice would not be material to the company and shareholders. 18 Slmllarly, another

commentator noted that when compared to other items that have been specified as not affecting -

Form S-3 eligibility, Item 1.04 would be no more significant than the other items, particularly in

hght of the absence of a materiality threshold for the reporting obhgatlon under the proposed

item and the range of issues, partlcularly under 107(a) of the Mme Act that can trlgger the

disclosu.re reql.lirement.189 One noted that a delay in reporting information that is typically not
material to the issuer should not affect the issuer’s Form S-3 eligibility.'”
We received some support for our proposal not to include Item 1.04 in the list of items in

Rules 13a-11(c) and 15d-11(c) with respect to which thefailure to file a report on Form 8-K will

not be deemed to be a violation of Section 10(b) or Rule 10b-5. 191 However other commentators
1ndlcated that the Comlmssmn should add Item 1.04 to the safe harbors 192 One commentator
noted that such information will be made public by the MSHA data retrieval system.'ggf Others

noted that disclosures regarding mine safety are typically immaterial events and the failure to

188 gee letter from Chevron.
189 See letter from DGS Law.
190 See letter from NMA.

191

See, e.g. letters from SIF and Trillium.

192 gee letters from AngloGold, Chevron, Cleary, NMA and NYSBA.

193 gee Jetter from AngloGold.




timely repdrt them on Form 8-K should not be considered a violation of Section 10(b) or Rule
~10b-5."*
| ¢. Final Rule

The final rule adds Ttem 1.04 to the list of Form 8-K items in Gene;al Instrﬁctior;'
L.A.3.(b) of Form S-3 to provide that untimely filing of the new item will not result in the loss of
Form S-3 eligibility. Commentators were supportive of this épproach, which we continue to-
believe is appropriate. Section 1503(b) of the Act does not address the Securities Act
implications of a failure to timely file a Form 8-K. In addition, as noted in the Proposing

‘Release, in the past when we have adopted new disclosure requirements that differed from the
traditional petiodic repoﬁiﬂg obligations of com'panies, we have aci{nowledged concerns about
'the potentially harsh consequences éf the loss of Form S-3 eligibility, and addressed such
concemns by specifying that untimely filing of Forms_ S-K relatiﬂg to certain topics would not
result in the loss of Form S-3 eligibility.'”

Although we are mindful of commentators’ concerns, we are ﬁot including Item 1.04 in
the list of items in Rules 13a-11(c) and 15&-1 1(c) with respect to which the failure to file a report
on Form 8-K will not be deemed to be a violation of Section 10(b) or Rule 10b-5. We continue
to believe, as we expressed when we adopted the limited safe harbor from liability under Section
10(b) or Rule 10b-5 under the Exchange Act for ccrtai_n Form 8-K items, that the safe harbor is

- appropriate if the triggering event for the Form S-K requires management to make a rapid

materiality determination.’”® The filing of an Item 1.04 Form 8-K is triggered by an event that

1% See letters from Chevron and NMA.

195 Gee Selective Disclosure and Insider Trading, SEC Release No. 33-7881 (Aug. 15, 2000) [65 FR 51715];
Additional Form 8-K Disclosure Requirements and Acceleration of Filing Date, SEC Release No. 33-8400 (March
16, 2004) [69 FR 15594] (the “Additional Form 8-K Disclosure Release”).

19 See Addiﬁonal Form 8-K Disclosure Release at 69 FR 15607.

57




does not require management to make a rapid materiality determination, and we continue to

Eelieve that it is not necessary to extend the safe harbor to this new item.
III. PAPERWORK REDUCTION ACT
A. Background
" Certain proyisions of the final gxnendments contain “collection of information”

_ lfequirements within the meaning of the Paperwork Reduqtion Act 0f 1995 (“PRA_”).197 'Wé -'
publisﬁed a notice requesting commert on the collection of information requirements .inrthe :
Prdposing Release for the rule amendments and we submitted -these rmuireﬁmts to the Office of
Ménagement and Budget (“OMB™) for review in accordénce with the PRA.'*® The titles for- the
collection of information are: .

" (A) “Regulation $S-K” (OMB Control No. 3235-0071);

(B) “Form 10-K” (OMB Control No. 3235-0063);

(C) “Form 10-Q” (OMB Control No. 3235-0070);
(D) “Form 8-K” (OMB Control No. 3235-0060);
"(E) “Form 20-F” (OMB Control No. 3235-0288); and

(Fy “Form 40-F” (OMB Control No. 3235-0381).

These regulations and forts were adopted under the Securities Act and the Exchange

Act. They set forth the disclosure requirements for periodic and current reports filed by

companies to inform investors:'®® The hours and costs associated with preparing disclosure,

744 U.5.C. 3501 et seq.
18 44 U.S.C. 3507(d) and 5 CFR 1320.11.
1% Formis 20-F and 40-F may also be used by foreign private issuers to register a class of securities under the

Exchange Act. In addition, Form 20-F sets forth many of the disclosure requirements for registration statements
filed by foreign private issuers under the Securities Act,
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filing forms and rété,ining records constitute reporting andl cost bur{iens imposed by each
collectioﬁ of information. An agency may not conduct or sponsor, and a person 1s not required -
to respond to, a collection of information unless it displays a currently valid OMB control |
number. |
- B. Silmmary of the Final Rules

As discussed in more detail above, we are adoptirig new rule and form a:r_nendments_ to .
implement Section 1503 of the Act. Section 1503 (a) requires issuers that aré operators, or that
have a subsidiary that is an operator, of a coal or other mine to disclose in their periodic reports
filed with the Commission information regarding specified health and safety- viola?i\Ons, orders
and citations, related assessments and legal actions, énd mining-related fatalities. Section
1503(b) of the Act mandates the filing of a Form 8-K disclosing the receif)t of certain orders and
notices f_rém MSHA. |

We are adopting new Items 104 and 601(b)(95) of Regulation S-K and amending Forms

' 10-Q, 10-K, 20-F and 40-F under the Exchange Act to implement the disclosure requirement set

forth in Section 1503(a) of the Act. We are adopting new Item 1.04 of Form 8-K to implement
the requirement .of Section 1l503(b) of the Act. In addition, we are amending Gener.al Instruction
1.A.3(b) of Securities Act Form S-3.

Issuers are currently required to comply with the provisions of Section 1503 of the Act;

therefore, the Act has already increased the burdens and costs for issuers by requiring the

. disclosure set forth in Sections 1503(a) and (b) of the Act. We note that Section 1503 of the Act

impose& the disclosure requirements set forth in Sections 1503(a) and (b) of the Act, regardless
of whether the Commission adopts rules to implement those provisions. Our amendments

incorporate the Act’s requirements into Regulation S-K and related-forms.
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The disclosure requirement of Section 1503(a)(1)}(G) of the Act, which requires .

'disclosure of mining-related fatalities, overlaps to some extent with a disclosure requirement
under MSHA rules. MSHA requires mine operators to report immediately any death of an

individual at a mine.,200 which MSHA then makes avatilable to the public through its data retrieval

system on its website, www.msha.gov. MSHA’s disclosure requirement applies to all mine
operators under MSHA’s jurisdiction, while the disclosure requirement of Section 1503(a)(1}(G)
of the Act requires reporting by a subset of that group, specifically, issuers that are required to

file reports with the Commission pursuant to Section 13(a) or 15(d) of the Exchange Act and that - _
are operators {or have a subsidiary that is an operator) of a coal or otﬁér mine. We note that,

while there is some overlap, the disclosure requirgment‘ of Section 1503(a)(1)(G) of the Act is
currently in effect by operation of the statute; and the a.mendmenfs we are adopting simply

‘incorporate the Act’s requirements into our rules and forms. We believe our rules must

incorporate this provision of the Act in order to be consistent with the Act.
qut of the information called for by the pew disclosure requirements is publicly

disclosed by MSHA and readily available to issuers, who receive notices, orders and citations

directly from MSHA and can also access the information via MSHA’s data retrieval system.

Information regarding pending legal actions is known to issuers, and certain information. about

orders and citations that are in contest before the FMSHRC is also available via MSHA’s data
.retrieval system. Further, as noted above, the disclosure item for periodic reports requiring

disclosure of mining-related fatalities is already subject to a collection of information under

MSHA regulations,”®' and fatality information also is made public via MSHAs data retrieval

2 30630 CFR 50.10.
21 30 CFR 50.10 and 50.20.
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system. Our amendments incbrporate the Act’s requirements into Regulation S-K and related

forms. -

We anticipate that new Items 104 and 601(b)(95) éf Regulation S-K will increase the
disclosure burdens for annual reports on Form 10-K and quarterly reports on Form 10-Q that
existed pridr to enactment of the Act. Because Regulation S-K does not apply directly to Forms
20-F and 40-F,” we are amending those forms to include the same disclosure requirements as
those ﬁpplicable to issuers that are not foreign private issuers, and therefore we anticipate that the
disclosure burdens that existed prior to the eh-actment of the Act for annual reports on Forms 20-

203

_F and 40-F will increase.™ We anticipate that new Item 1.04 of Form 8-K will increase the

disclosurc burden that existed prior to enactment of the Act for current reports. on Form 8-K bf
requiring is_suers to .ﬁle‘a Form 8-K upon receipt of three types of notices or orders from MSHA
relating to mine health and safety concemns and specifying the information required about the

_ ofders or notices required to be discloéed.

Compliance with the amendments by affected issuers will be mandatory. Responses to
the information collections will not be kept coﬁﬁdential, and there will be no mandatory
Vretention period for the information disclosed.

C. Summary of Comment Letters and Revisions to Proposals

In the Proposing Release, we requested comment on the PRA analysis. We received one

comment letter that addressed our overall burden estimates for the proposed amendments.”® The

202 While Form 20-F may be used by any foreign private issuer, Form 40-F is only available to a Canadian issuer
that is eligible to participate in the U.S.-Canadian Multijunisdictional Disclosure System.

203 gee new Item 16H under Part II of Form 20-F and paragraph (16) to General Instruction B of Form 40-F.

24 See letter from Rio Tinto.
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commentator stated its belief that the estimates included in the Proposing Release were on the : .
low end of the scale. The commentator noted its view that,ldue té the number and vanety of
operations that must be included in the reports and the corporate structure and segregation of
lresponsibilities that are required in a muitinational organization with a number of individual
pperaﬁng suBsidian'es, the estimate of burden hours tol manage, assemble, track,r verify and
prepare the reports should be higher. In the corrnﬁcntator’s experience, the r;ecessary-intel.‘nal
' pro.cedu:res and controls to accurately assemble, track and report the Section 1503 mine safety
information and the actual hourly burc.ler.; alone ﬁoulci be 10.t0 15 timcs the estimate made bsz fhe
Commission, and the outside professiohal burden ;vould llikewise be several orders of magnitude;
| greater than the estimate.

After consideration of the comment receiv_cd, we havé increased the hours and costs from

the proposal, although we have not increased such estimates by the magnitude suggested by the

commentator, taking into account several substantive modiﬁcétions we have made to the
proposed amendments. We are adopting final ‘rules that in some respects are less burdensome
thaﬂ the proposals. We have simplified the reporting of information with respect to proposed
assessments of penalties and pending legal actions, and we are not adopting the proposed -
additional disclosure item. We also have changed the tirﬁe period requirement for periodic
reporting in a manner that will lessen the burden for issuers by requiring disclosure only for the
period covered by the report. Therefore, we have adjusted our estimates to reflect a decrease in

hours and costs from the proposal, but also reflecting an increase in hours and costs based on the

comment received.




D. Revisions to PRA Reporting and Cost Burden Estimates
We anticipate that the rule and form amendments will increase the burdens and costs for
issuers subject to the amendments. For purposes of the PRA, in the Proposing Release we

estimated the total annual increase in paperwork burden for all affected companies to comp.ly

~with the proposed collection of information requirements to be approximately 1,677 hours of

company personnel time and appro_ximately $263,500 for the services of outside professionals.
These estimates included the time and the cost of implementing disclosuré controls and -
procedures, preparing and revie\‘;ving disclosure, filing documenté and retaining records. As
discussed above, as a result 6f the changes we have rﬁaﬂe from the proposéls, and taking into
con81derat10n the comment received, we are increasing the total PRA burden and cost estimates
that we originally submitted to OMB in connection with the proposed amendments We estimate
the annual incremental paperwork burden for all companies to prepare the disclosure required
under our rule amendments to be approximately 5,775 hours of company personﬁel time and
approximately $1,090,000 for thé services of outside professionals.

In deriving our new estimateé, we assume that:

e For Forms 10-K, 10-Q and 8-K, an issuer incurs 75% of the annual burden
required to produce each form, and outside firms, including legal counsel,
accountants and other advisors retained by the issuer, incur 25% of the annual
burden required to produce the form at an average cost of $400 per hour; and

e For Forms 20-F and 40-F, a foreign private issuer incurs 25% of the annual
burden required to produce each form, and outside firms retained by the issuer
incur 75% of the burden require to produce each form at an average cost of $400

per hour.
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The portion of the burden carried by outside professionals.is reflected as a cost, while the portion .
of the burden carried by the company internally is reflected in hours. |

We¢ have based our new burden hour and cost estimates of the effect that the adopted rule
and form amendments would have on those collections of information primarily on our
understaﬁding that the information required to b.e disclosed is readily available to issuers, and
that therefore the burden imposed by the disclosure requirements is mainly in formatti_ng— tile
information in order to comply with our disclosure requirements and ensuring that appropﬁ;ate L
discl_osure controls and procedures are iﬁ place to facilitate reporting of the information. In this
regard, we no_te'that mine operators receive the rele\'fant_ notices, citations and siiﬁilar information
directly from MSHA, and that issuers could also accéss such information via MSHA’s publicly
available daﬁ retrieval system. Information regarding pending legal actions is known to issuers,

and certain information about orders and citations that are in contest before the-‘FMSHRC is also

available via MSHA’s data retrieval system. Further, mine operators aré reqxiirc& by MSHA
regulations to report all fatalities to MSHA immediately, and iﬁformati'on about mining-related
fatalities also is made public via MSHA’s data retrieval system. In prepariﬁg.fthe burden hour
and cost estimates, we took into consideration the number of issuers that filed reports with the
Commission including information required under Section 1503 since its effective date.
1. Regulation S-K |

While the rule and form amendments make revisions to Regulation S-K, the collection of
information requirements for that regulation are reflected in the burden hours estimated for
Forms 10-K and 10-Q. The rules in Regulation S-K do not impose any separate burden.
Consistent with historical practice, we are retaining an estimate of one burden hour to Regulation

S-K for administrative convenience.




| . 2. Form 10-K

Based on a review of companies ﬁling under certain SICs, as well as a re\_riew of
compaﬁies that are currently providing disclosure of mine safety matters in Commission filings
in accordance with Section 1503 of the Acf, we estimate that, of the 13,545 Form 10-Ks filed
annually, approximately 100 are filed by companies that operate, or have a subsidiary that
operates, a mine subject to the Mine Act, and that therefore will be affected by the rule and form
amendfnents. For purposes of the PRA, we assume th'ﬁt each such filer would have disf:losur‘e,é
ﬁbout mine safety matters to include jn its Form 10-K, and that preparation of the Form IO-K -
disclosure would involve gathering.the information for the fourth quarter of the -ﬁscal year,
consolidating it with information reported in the prior quarters of the fiscal .year, and formatting
the information for inclusion in the annual report. We estimate that the rule énd form

. amendments would add 20 burden hours tp the total burden hours required to prqduce each Form
i 0-K.

3. Form 20-F
Based on a review of companies filing under certain SICs, as well as a review of
- companies that are currently providing disclosure of mine safety matters in Commission filings

in accordance with Section 1503 of the Act, we currently estimate that of the 942 Form 20-F
annual reports filed annually by foreign private issuers, approximately 15 are filed by companies
that operate, or have a subsidfary that operates, a mine subject to the Mine Act, and that therefore
would be affected by the rule and form amendments. For purposes of the PRA, we assume that
each such filer would have disclosures about mine safety matters to include in its Form 20-F.

We estimate that the rule and form amendments would add 40 burden hours to the total burden

. hours required to produce each Form 20-F.
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4. Form 40-F
Based on a review of companies filing under certain SICs, as well as a review of .
companies that are currently providing disclosure of mine safety matters in Commission filings

in accordance with Section 1503 of the Act, we currently estimate that of the 205 Form 40-F

annual reports filed annually by foreign private issuers, approximately 15 are filed by companies

that operate, or have a subsidiary that operates, a mine subject to-the Mine Act, and that therefore -

would be affected by the rule and foﬁn amendments. For plirposes of the PRA, we assume that
eacl.l- _such'ﬁler .woula havé disclosures about mine safety matters to inclﬁcie in its Form 40-F. As
" with Form 20-F, we estimate that the rule and form amendments would add 40 burden hours to '
the total burden hours required to produce each Form 40-F annual report.
5. Form 10-Q

Based on a review of companies filing under certain SICs, as well as-a review of
compahi_es that are currently providing disclosure of mine safety matters in Commission filings
in aclcordance with Section 1503 of the Act, we estimate that, of the 32,462 Form 10-Qs filed
annually,l approXirﬁately 300 are filed by companies that operate, or have a subsidiary that
operates, a mine subject to the Mine Act, and that therefore would be affected by .the. rule and
form amendments.2® For purpbses of the PRA, we assuxﬁe that each such filer would have
disclosures about mine safety matters to include in each Form 10-Q. We further estimate that the
rule and form amendments would add 15 burden hours to the total burden hours required to

produce each Form 10-Q.

205 We estimate that approximately 100 companies with a Form 10-Q filing obligation would be affected by the
proposed rule and form amendments. Each such company would file three quarterly reports on Form 10-Q per year.
100 companies x 3 Forms 10-Q per year=300 Forms 10-Q.
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6. Form 8-K

We estimate that companies annually file 116,860 Form 8-Ks. Only companies that are
not foreign private issuers and are operators, or have subsidiaries that are operators, of mines
subject to the Mine Act are required to comply with the new Form 8-K requirement. For
purposes of the PRA, we estimate thg.t there will be approximately 100 Form 8-K ﬁlefs under
new Item 1.04, which is based on our estimate of the number of Form 10-K filers that operate, or
havc a subsidiary that operates, a miﬁe subject to the Mine Act, and that thereforé would be
affected by the rgle and form amendrﬁents. In addition, -we understand that the triggering eveqts
for Form 8-K filing set forth iﬁ Séction 1503(b)(2) — the'recdpt of writtcn‘ ﬂotice from MSHA

that the coal or other mine has a pattern of violations or the potential to have such a pattern — are

' relatively rare, while the triggering event set forth in Section 1503(b)(1) - the receipt of an

imminent danger order — is mor¢ common.’* For purposes of ﬂlis calculation_,' we assume that
each potential filer under Item 1.04 of Form 8-K would file four Forms 8-K per year under new
Item 1..04 and we estimate that the amendm'ents-to Form 8-K would add 2 burden hours to the
total burden hours required to prodlicé each Form 8-K.
E. Summary of Chﬁnges to Annual Compliancé Burden in Collection of
Information

The table below illustrates the total incremental annual mmpliaﬂce burden of the

collection of information in hours and in cost under the amendments for anﬂual reports, quarterly

reports and current reports on Form 8-K under the Exchange Act (Table 1). There is no change to

26 gee U.S. Department of Labor, Office of Inspector General, In 32 Years MSHA Has Never Successfully Exercised
Its Pattern of Violations Authority, Report Number 05-10-005-06-001 (Sept. 29, 2010). According to data available
on MSHA’s website, 549, 630 and 562 imminent danger orders under Section 107(a) were issued during fiscal 2011,
2010 and 2009, respectively. See Violations Data Set (as of December 9, 2011), available at
hitp://www.msha.gov/OpenGovernmentData/OGIMSHA.asp (on file with the Division of Corporation Finance).
Note that this number includes all imminent danger orders issued to all companies subject to MSHA’s jurisdiction,
not only to reporting companies that are subject to the disclosure requirements of Section 1503 of the Act.
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the estimated burden of the collection of information under Regulatibn S-K because the burdens
that Regulation S-K imposes are reflected in our revised estimates for the forms. The burden
estimates were calculated by multiplying the estimated number of annual responses By the

estimated average number of hours it would take a com'pany to prepare and review the new

disclosure requirements.

Current Current Increase in o Current Increase in "Proposed
Form Annual Burden Hours | Burden Hours Proposed Professional Costs Professional Professional Costs

Response . ’ Burden Hours | % Costs %)

. ) ] . - : B i

10-K | 13,545 | 21,361,898 1,500 21,363,398 | 2,848,253,000 200,000 2,848,453,000
20-F 942 622,871 150 623,021 743,047,230 180,000 743,227,230
40-F 205 21,884 . 150 22,034 . 26,260,500 180,000 26,440,500
10-Q | 32,462 4,559,793 3,375 4,563,168 607,972,400 450,000 608,422 400
3-K 116,860 502,839 600 503,439 67,045,200 ° 80,000 67,125,200

IV. COST-BENEFIT ANALYSIS

A. Introduction

We are adopting the rule and form amendments discussed in this release to implement the -

disclosure requirements set forth in -S'ecti;)n 1503 of the Act. Section 1503(a) of the Act requ_ires
issuers that are operators, or that have a subsidiary that is an operator, of a coal or other mine to
disclose in their periodic reports filed wit_:h the Commission information regar(iing specified
health and safety violations, orders and _citatiorié,l related assessments and legal actions, and
mining-related fatalities. Section 1503(b) of the Act mandates the filing of 2 Form 8-K
disclosing the receipt of cértain orders and notice_s from the Mine Safety. and Health |
Administration.

As discuséed in defail aBove, the disclosure requirements set forth in Section 1503 of the
Act refer to and are based on the safety and health requirements applicable to mines under-the
Mine Act and administered by MSHA. MSHA inspectors issue citations, orders and decisions

directly to mine operators during the course of inspections and MSHA assesses and collects civil
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. monetary penalties for violations. Mine operators receive the relevant notices, citations and
similar information directly from MSHA, and this information is publicly available on MSHA’s

297 Information regarding pending

data retrieval system on its website on a mine-by-mine basis.
legal actions 18 known‘to_issuers, and certain information-about orders and citations that are in
contest before the FMSHRC is also available via MSHA'’s date retrieval system. Further, mine
operators are required by MSHA regulations to report all fatalities to MSHA immediately, and

| - 1nformat10n about mining-related fatalities also is made pubhc via MSHA’s data retrieval
system Therefore, we believe most of the 1nformat10n required to be disclosed under Section
1503 of the Act and our final rules is readily available to issuers. Further, because the disclosure
requ1rements set forth in Section 1503 are currently in effect, we assume that issuers have
already developed the necessary controls and procedures to review and prepare the information

. ~ required by Section 1503 of the Act for filing with the Commission.

We are,adopting amendments.to Form 10-K, Form 10-Q, Form 20-F and Form 40-F to
provide for the disclosure required by Section 1503(a) of the Act. New Item 104 of Regulation
S-K, new _Item 16H of Form 20-F and new Paragraph (16) of General Instruction B of Form 40-F

detail the information to be disclosed-in accordance with Section 1503(a) of the Act, and the
amendment to Item 601 of Regulation S-K sets forth the exhibit requiremenf for Form 10-K. and
~ Form 10-Q for the information required to be disclosed under Item 104 of Regulation S-K. We
are also adopting amendments to Form 8-K to add new: Item 1.04 to implement the requirement
imposed by Section 1503(b) of the Act. Finally, we are amending General Instruction 1.A.3.(b)

of Form S-3 to add new Form 8-K Item 1.04 to the list of Form 8-K items the untimely filing of

which will not result in loss of Form S-3 eligibility.

| . 7 See http://www.msha.gov/DRS/DRSHOME.HTM.
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We did not receive any comment letters addressing the cost-benefit analysis included in
the Proposing Release. The Commission is sensitive to the costs and benefits that will be
ifnposéd by the rule and form amendments. The discussion below focuses on the costs and
benefits of the decisions made by the Commission to fulfill the mandates of the Act, rather than
the costs and benefits of the mandates of the Act itself. However, to the extent that the
Commission helps achieve the béneﬁts intended by the Act, the two types of benefits are not -
entirely separable. | |

The final rule adheres-closely to _thc' statutory mandate, which is already in effect. We
have determined not to adopt the proposed requirements to provide additional disclosure in
periodic reports addressihg the categories of violations, orders or citations discloséd in response
to the Section 1503(a) disclosure requi;cmént, or total dollar values of proposed penalty
assessments from MSHA outstanding as of the end of a reporting period. We are adopting a
requirement to disclose the total number of legal actions involving each mine that were pending
before the FMSHRC as of the last day of the reporting period, the aggregate number of legal - |
actions instituted and the number resolved during the reporting period, and the numbers of such
legal actions in specified cgtegoriés, rather than the more burdensémc proposed requirement to
provide more detailed descriptions of legal actions pending Before‘ the ‘FMSHRC and
developments material to previously reported pending legal actions. As a consequence, we
believe that the vast majority of the costs and benefits of our final rules are attributable to the
provisions of 'Section 1503.

B. Benefits
The amended rules we are adopting today are intended to implement the requirements of

Section 1503 of the Act. Our Regulation S-K and form amendments implement the requirements
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of the.Act by reiterating the disclosure items listed in Section 1503, which are currently in éffect.
Qur rule and form arnendmer.ns specify for issuers how, in what form, and when to report the
mine safety information rcqﬁired by the Act. These rules are designed to 'facilitaté compliance .
with the new statutory requirements. We believe this should simplify the disclosure obligation,
promote comparébility and consistency of disclosure across issuefs and time périods, and make
the information more accessible for users, which will benefit inveétors in their consideration of

" information about issuers’ mine health and safety matters.

We believe that the requirement to disclose the total number of legal actions involving
cach mine that were pending before the FMSHRC as of the last day of tﬁe reporting period, the
aggregate number of legal actions instituted, the number resolved during. the reﬁorting period and
the .numbers of legal actions in specified categories will provide useﬁl information to users
about overall developments in legal actions and the extent of the mine operators’ involvement in
legal actions.

Our amendment to Form 8-K requires additional disclosure beyond"that specifically
designated by Section 1503(b) of the Act by specifying the information required about the orders
or notices required to be disclosed, and specifying a four business day filing deadline for Forms
8-K filed under new Item 1.04. Our amendment to Form 8-K specifying that the form is to be
ﬁle(i within four business days of receipt of the order or notice designated under Section 1503(b)
of the Act will provide issuers and investors with certainty about the timing of that disclosure

| requiremenf:
C. Costs
The vast majority of the costs resulting from the disclosures required by Section 1503 of

the Act arise whether or not we adopt rules to implement the Section. Moreover, the information
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required to be disclosed under Section 1503 is already subject to an extensive recordkeeping : .
regime under MSHA and, for the most part, is readily avai_lablé to issuers via MSHA’s data - |
retrieval-syétem. ‘Certain information, such as information regafding pending legal actions and

mining-related fatalities, is known to issuers, although they may have had to adopf new

procedures to capture and report the information in order to comply with Section 1503. The.

primary costs to result frém this rulemaking are costs associated with ﬁe formatting z_md_ filing of

the information. We believe that there are no éigniﬁcant incremental costs imposed as a result'.bf

our codification of the Section 1503 rec:[uiremf:nts.2.08

V. CONSIDERATION OF IMPACT'OlN THE ECONOMY, BURDEN ON

COMPETITION AND PROMOTION OF EFF ICIENCY, COMPETITION AND
CAPITAL FORMATION ' o

Section 23(a)(2) of the Exchange Ac:tm9 requires us, when adopting rules under the

Exchange Act, to consider the impact that any new rule would have on competition. In addition,

' Séction 23-(a).(2) prohibits us from adopting any rule that would impose a burden on compétition ‘
not necessary or appropriate in furtherance of the purposes of the Exchange Act.
Section 2(b)*'? of the Secuﬁties Act and Section 3(f)*!! of the Exchange Act require us,
when engaging in rulemaking where we are required to consider or determine whether an;action
is necessary or appropriate in the public interest, to consider, in addition to the protection of-

investors, whether the action will promote efficiency, competition, and capital formation.

% For purposes of the PRA, we estimate the total cost of the disclosure to be approximately 5,775 hours of
company personnel time and approximately $1,090,000 for the services of outside professionals. However, this
amount reflects the costs associated with the disclosure requirement set forth in Section 1503 of the Act. We do not
believe our rules, which implement Section 1503, impose any additional costs beyond those imposed by the statute.

% 15U.8.C. 78w(a).

0 151.8.C. 77b(b).

M 15US.C. 78c(f).
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. We did not receive any comment letters addressing the discussion of these issues

included in the Proposing Release. The amendments we are adopting will implement the

requirements of Section 1503 of the Act, whiéh imposed the substance of the disclosure
requirements setlforth in our new rules. We are not imposing any additional reqﬁirements in our
rulemaking that will impose a burden on competition or have a signiﬁcént impact on capital
formation.

We believe that the rule and form amendrﬁents we are adoi)ting will provide direction and
consistency as to how, in what form, and wﬁen to report the relevant information. We believe
that the specifications in. the rulemaking will improve the efficiency of the reﬁofting process for
issuers and provide for a more efficient and effective review of the information by investors.

o .The loss of eli'gibilityr by an issuer to use Form S-3 could restrict the ability 6f the
company to raise capital or increase_‘an issuer’s costs relating to capital raising, and may be'a
disproportiona_tcly large negative consequence of an untimely filing of a Form 8-K. To address
this potential burden, we are revisiﬁg the eligibility rules under Form S-3 so that an untifnely
filing of a report under new Item 1.04 of Form 8-K would not result in a loss of eligibility to usé
that form.

VL. FINAL REGULATORY FLEXIBILITY ACT ANALYSIS

This Final Regulatofy Flexibility Analysis has been prepared in accordance with the
Regulatory Flexibility Act2'? It relates to revisions to Regulation 5-K and forms under the
Securities Act and the Exchange Act regarding disclosure about mine safety.

A._.Reasons for, gnd Objectives of, the Proposed Action
We are adopting rule amendments to implement the disclosure requirements set forth in

Section 1503 of the Act. Section 1503(a) of the Act requires issuers that are operators, or that

U25178.C. 601,
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have a subsidiary that is an operator, of a coal or other mine to disclose in their periodic reports
filed with the Commission information regarding specified health and safety violations, orders
and citations, related assessments and legal actions, and mining-related fatalities. Section
1503(b) of the Act mandates the filing of a Form 8-K disclosing the receipt of lcertain orders and
notices from MSHA.

B. Significant Issues Raised by Public Comments

- In the Proposing Release, we requested comment on any aspect of the Initial Regulatory E

Flcxibility Analysis (“IRFA”), including hbw the proposed amendments could achieve their
objective while lowering the burden on small entities, the number of small entities that would .be
affected by the proposed amendments, the nature of the potential impact of th.e proposed
amendments on small entities discussed in the analysis, and how to quantify the impact of the

proposed amendments. We did not receive comments specifically addressing the IRFA.

However, several commentators addressed aspects of the proposed rule amendments that could _

potentially affect small entities. In particular, several commentators stated their belief that
sﬁlaller companies should not be exempted from lall or part of the amendments,”!* while only one
commentator urged that we adopt a modified reporting systeni for smaller companies.**
C. Small Entities Subject to the Final Amendments
The amendments will affect some companies that are small entities. The Regulatory
Flexibility Act defines “small entitf’ to mean “small business,” “small organization,” or “small

governmental jurisdiction.”*"* The Commission’s rules define “small business” and “small

*2 See letters from AFL-CIO, CalPERS, CalSTRS, EARTHWORKS, NMA, Rio Tinto, SIF, Trillium and UMW A.
214 See letter from Estess.

¥ 5U.5.C. 601(6).
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organization” for purposes of the -Regulatory Flexibility Act for each of the types of entities

rgguiated by the Commission. Securities Act Rule 157%'¢ and Exchange Act Rul’e 0-10(a)*"’

~ define a company, other than an investment company, to be a “small business” or “small
organization™ if it had total assets of $5 million or less on the last day of its most recent fiscal
year. The new rules will affect small entities that (i) are required to file reports under Section
13-(a) or 15(d) of the Exchange Act and (ii) operate, or have a _subsidiary that operates, a coal or
other mine that is subject to the Mine Act, a;ld therefore are required to pi‘ovide mine safety
diéclosure under Section 1503 of the Act. We estimate that. there are approximately 25

| companies that would currently be required to provide the Section 1503 disclosure and that may
be considered small entities. We note that there arc a significant number of small entities that are
f;xploration stage mining companies that would be required to provide the Section 15 03
disclosure if such companies were to become operators, or have subsidiaries that become
operators, of coal or other mines subject to the Mine Act.

D. Reporting, Recordkeeping, and other Compliance Requiremgnts
The disclosure requirements are intended to implement the disclosure requirements set .
forth in Section 1503 of the Act. These amendments require small entities that are required to file
repoﬁs under Section 13(a) or 15(d) of the Exchange Act and operate, or have a subsidiary that
operates, a coal or other mine to provide mine ;safety disclosure under applicable rules and forms.
Small entities will be required to include the disclosure in their annual report on Form 10-K,

Form 20-F or Form 40-F and, if applicable, quarterly report on Form 10-Q and current report on

Form 8-K. We are amending Form 10-K, Form 10-Q, Form 20-F and Form 40-F to require the

216 17 CFR 230.157.

217 17 CFR 240.0-10(a).
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disclosure required by Section 1503(a) of the Act. New Item 104 of Regulation S-K, new Item .

- 16H of Form 20-F and new Paragraph (16) of General Instruction B of Fom 40-F detail the
infonﬁation to be disclosed in accordance with Section 1503(a) of the Act, and the améndment to
Item 601 of Regulation S-K sets forth the exhibit requirement for Form 10-K and Form 10-Q for
the informatiqn required to be disclosed under new Item 104 of Regulation S-K. We are also
adopting amendments to Form 8-K to add new Item 1.04 to implement the requirement 1mposed

by Section 1503(b) of the Act. Finally, we are amendmg General Instruction 1.A.3.(b) of Form
S-3 to add new Form S-K-Item 1.04 to the l;st of Form'S-K items the untimely filing of which’
will not result in loss of Form S-3 eligibility.

E. Agency Actidn to Minimize Effect on Small Entities -
. The Regulatory Flexibility Act directs us to consider alternatives that Would accomplish

our stated objectives, while minimizing any significant adverse impact on small entities, In - - .

connection with the disclosure amendments, we considered the following alternatives:
(1) Establishing differing comﬁliance or reporting requirements or timetables which take
into ac'counf the resources available to smaller entities;
(2) Exémpting smaller entities from coverage of the disclosure requirements, or any‘part
thereof;
(3) The clarification, consolidation, or simplification of disclosure for small entities; and
(4) Use of perfbrrnance standards rather than design standards.
Section 1503 of the Act requires all entities, including s1ﬁal] entities, that are required to -
file reports under Section 13(a) or 15(d) of the Exchange Act and operate, or have a subsidiary
that operates, a coal or other mine to provide mine safety disclosure under applicable rules and

forms. These requirements apply without regard to whether we adopt rules to implement them. .
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The amendments implement the disclosure requirements set forth in Section 1_503 .of the Act.
Given the statutory disclosure requirements in Section 1503 of the Act, tlie Act c}oos_not appear
to contemplate separate compliance or reporting requirements for smaller entities.
Our amendments would require clear and straightforward disclosure of the information
required by Section 1503 of the Act. We gonerally have used design rather than performance
_ s‘;andards in connection with the amendments. By specifying in the Act the disclosure ;e_quired,
Coogress appears to have contémplated that cohs'isteot, comparaole disclosure would be
provided. We believe that the specific ‘di-sclosu_r.‘e‘ requirements in the amendments will promote.
consistent and comparable disclosure among all companies that opérate, or have a subsidiary that
operates, a coal or other oline. Further, based on our past experience, we believe that specific
disclosure requirements for this information would be more useful to investors than would a |
performance standard. However we note that, although we encourage tabular presentatlon we
are not adopting a particular presentation requirement for the disclosure, so that each issuer has
flexibility to adopt a presentation it believes is appropriate for i_ts disclosure. We proposed
additional disclosure requirements that would have éven greater context to the information
required to be disclosed by Section 1503. After further consideration, we are not requiring such -
additional disclosure, but issuers are permitted to include additional disclosure if they choose to
do so. |
Currently, small entities are subject to some different compliance or reporting
requirements under Regulation S-K and the amendments would not affect these requirements.
The disclosure requirements will apply to small entities to the same extent as larger issuers. We-
do not believe these disClooures will create a significant new burden, and we believe this

approach is consistent with the requirements of the Act.
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VII. STATUTORY AUTHORITY AND TEXT OF THE AMENDMENTS
The amendﬁlents contained in this release are being adopted under the authority set
“forth in Sections 7, 10, and 19(a) of the Securities Act; Sections 12, 13,15 and 23 of the
Exchanée Act and Section 1563 of fhc Dodd-Frank Wall Street Reform land Consumer
Protection Act. ° | | |
List of Subjects
"17 CFR Parts 229, 239 and 249
| ~ Reporting and reéofdkeepip'g requirements, Sécilrit_ie's._ -
TEXT OF THE AMENDMENTS |
For the reasons set out in the preamble, the Comr'niSéiori amequ title 17, chapter II, of
the Code of Federal Régl.ilétio-ns as follows:
PART 229 - STANDARD INSTRUCTIONS FOR FILING FORMS UNDER SECURITIES .
ACT OF 1933, SECURITIES EXCHANGE ACT OF 1934 AND ENERGY POLICY AND
CONSERVATION ACT OF 1975 - REGULATION S-K
1. The authority citation for part 229 continues to read in part as follows:
. Authority: 15U.S.C.77e, 77, 77g, 77h, 77}, 77k, 77s, 772-2, 772-3, 77aa(25), f?aa(26),
77dd;d', 77eee, T7ggg, 77hhh, 777iii, 77iii, 77nnn, 77sss, 78:c; 781, 78, 781, 78in,' 78n, 780, 78u-5,
-78w, 7811, 78mm, 80a-8, 803.‘-9, 802a-20, 80a-29, 80a-30, 80a-31(c), 80a-37, 80a-38(a), 80a-39,
80b-11, and 7201 et &q, and 18 U.S.C. 1350, unless otherwisc. notéd,

L S S

2. Section 229.104 1s added to read as follows:
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§ 229.1@4 (Item 104) Mine safety digclosure.

(@ A registrant that is the operator, or that has a subsidiary that is an operator, of a
coal or other miné shall provide the information specified below for the time period covered by |
the report:

| (1) For each coal or other mine of which the registrant or a subsidiary of the registrant is
an operator, identify the mine and disclose:
| i) The total number of violations of mandatory health or safety standards that éouid
significantly and substantially contribute to the cause and effect of a coal or other mine safety 'or
health- hazard under section 104 of the Federal Mine Safety and Health Act of 1977 (30 U.S.C.
814) for which the operator received a citation from the Mine Safety and Health Administration.

.(ii) The total number of orders issued under section 104(b) of such Act (30 U.S.C.

814(b)).

(iii)  The total number of citations and orders for unwarrantable failure of the mine
operator to comply with mandatory health or safety standards under section 104(d) of such Act
(30 U.S.C. 814(d)).

(iv)  The total number of ﬂagrant violations under section 110(b}(2) of such Act (30.
U.S.C. 820(b)(2).

(v) The total number of imminént danger orders issued under section 107(a) of such
Act (30 U.S.C. 817(a)).

(vi)  The total dollar value of proposed assessments from the Mine Safety and Health

Administration under such Act (30 U.S.C. 801 et seq).
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Instruction to Item 104{a)(1)(vi): Registrants must provide the total dollar value of assessments .

proposed by MSHA relating to any type of violation during the period covered by the report,
regardless of whether the registrant has challenged or appealed the assessment.
(vii) The total number of mining-related fatalities.

Instruction to Item 104{a)(1)(vii): Registfants must report all fatalities occurring at a coal or

other mine during the period covered by the report unless the fatality has been determined by
MSHA to be unrelated to-mining activity. |

(2) -~ Alistofcoal or-other _minés‘, of which the registrant or a subsidiary of the
registrant is an operator, that receive written notice from the Mine Sa..fety and Health
Administration of:

1) A pattérn of violations of mandatory health or safety standards that are of such

nature as could have significantly and substantially contributed to the cause and effect of coal or

other mine health or safety hazards under section 104(e) of such Acf (30 U.S.C. 814(e)); or
(i) The potentiél to have such a -pattem. | |
(3)  Anypending legal action before the Federal Mine Safety and Health Review

Commission involving such coal or other mine. | |

Instruction to Jtem 104(a)(3): The registrant must report the total number of legal actions that

were pending before the Federal Mine Safety and Health Review Commission as of the last day
of the time period covered by the report, as well as the aggregate number of legal actions
mstituted and the aggregate number of legal actions resolved during the reporting period. With
respect to the total number of legal actions that were pending before the Federal Mine Safety and
Health Review Commission as of the last day of the time period covered by the report, the

regisfrant must also report the number of such legal actions that are (a) contests of citations and .
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orders referenced in Subpart B of 29 CFR Part 2700; (b) contests of proposed penalties
referenced in Subpart C of 29 CFR Part 2700; (©) complaints for oornpensation referenced in
Subpart D of 29 CFR Part 2700; (d) complaints of dlscharge, d1scr1m1nat10n or interference
referenced in Subpart E of 29 CFR Part 2700; (¢) applications for temporary relief referenced in
Subpart F of 29 CFR Part 2700; and (f) appeals of judges’ decisions or orders to the Federal
Mine Safety and Health Review Commission referenced in Subpart H of 29 CFR Part 2700.

(b) Definitions. For purposes of this Item:

(1)  The term coal or other mine means a coal or other mine, as defined in section 3 of
the Federal Mine Safety and Health Act of 1977 (30 U.S.C. 802), that is subject to the provisions
of such Act (30 US.C. 801 et seq). | -

(2)- The term opefator has the meaning given the term in section 3 of the Federal
Mine Safety and Health Act of 1977 (30 US.C. 802).

3) The term subsidiary has the meaning giyeo the term i_n Exchange Act Rule 12b-2
(17 CFR 240.12b-2). |

Instructions to Item 104:

1. The registrant must provide the information required by this Ttem as specified by §

-229.601 (b)(95) of this chapter. In addition, the registrant must provide a statement, in an

appropnately captloned section of the periodic report, that the information concermng mine
safety violations or other regulatory matters required by Sectlon 1503(a) of the Dodd-Frank Wall
Street Reform and Consumer Protection Act and this Item is included in exhibit 95 to the
periodic report. |

2 When the disclosure required by this item 1is included in an exhibit to an annual report on

Form 10-K, the information is to be provided for the registrant’s fiscal year.
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3. Amend § 229.601 by revising paragraphs (a)(36) through (a)(98) in the exhibit

table in paragraph (a), and adding paragraph (b)(95), to read as follows:

§229.601 (Item 601) Exhibits. -

(a ¥ %k
Exhibit Table E
% k %k ok ok '
i IR EXHIBIT TABLE ]
| j Securities Act Forms |1 Exchange Act Forms |
l “"""""" B . |
Cs1]s3] s |s8 1 S- || F-L| F3 ! E- | 10 || & |10 il& 10
| ESERES 4] _Jxp oK
%k % k%
(36) through (94) | N/ || N/ ‘ﬁN/ l N[ NN TN F’N'f’"i N/ N/ TN NN
[Reserved] VAEA.AEAiA ALA|ALA]A]AAIA
1 | i L L i L]
" (95) Mine Safety e I N | J | X X
Disclosure Exhibi I - ) -
(96) through (98) , | ; f |
[Reserved] : | ] R : ‘ \

" An exhibit need not be provided about a company if: (1) With respect to such company an election has -
been made under Form S—4 or F4 to provide information about such company at a level prescribed by Form |
S-3 or F-3; and (2} the form, the level of which has been elected under Form S—4 or F—4, would not‘require
such company to provide such exhibit if it were registering a primary offering. :

A Form 8-K exhibit is required only if relevant to the subject matter reported on the Form 8-K report.

- For example, if the Form 8-K pertains to the departure of a director, only the exhibit described in paragraph
(bX(17) of this section need be filed. A required exhibit may be incorporated by reference from a previous .
filing. :

* k ok koK

(‘b) * #% *k
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(95) Mine Safety Disclosure Exhibit. A registrant that is an operator, or that has a
subsidiary- that is an operetor, of a coal or other m-ine' ﬁust pro-vide the information required by
Item 104 of Regulation S-K (§ 229.104 of this chapter) in an exhibit to its Exchange Act annual .
or quarterly reﬁort. For phrposes of ﬂﬁs Item: .

1. The term coal or other mine means a coal or other lmihe, as &eﬁned in sectieh 3 of
the Federal Mine Safety and Heaith Act of 1977 (30 U.S.C. 802), fhat is subject to the prhﬁsibns
of such Act (30 U.S.C.801 et seq) | |

2. The term operator has the meamng élven the term in section 3 of the Federal
Mine Safety and Health Act of 1977 (30 U.S.C. 802) “ -

3. . Theterm subs:d:ary has the meamng glven the term in Exehange Act Rule 12b-2

(17 CFR 240.12b-2).

%k k%

PART 239 - FORMS PRESCRIBED UNDER THE SECURITIES ACT OF 1933 -
4, The authority citation for part 239 continues to read in part as follows:
Authority: 15 U.S.C. 771, 77g, 77h, 77}, 77s, T72-2, 772-3, 77353, 78c, 781, 78m, 78n,
780(d), 78u-5, 78w(a), 7811(d), 77mm, 79e, 791, 79g, 79j, 791, 79m, 79, 79q, 79t, 404
80a-2(a), 80a-3, 80a-8, 80a-9, 80a-10, 80a-13, 80a-24, '80a726, 80a-29, 80a-30, and 80a-

37, unless otherwise noted.
% %k %k %k ok

5. Amend Form S-3 (referenced in § 239.13) by revising General Instruction
1.A.3.(b) to read as follows:

Note: The text of Form S-3 does not, and this amendment will not, appear in the Code
of Federal Regulatlons .
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FORM S-3 ' L
REGISTRATION STATEMENT UNDER THE SECURITIES ACT OF 1933

* * * ¥k k
GENERAL INSTRUCTIONS
L. Eligibility Requirements for Use of Form S-3 * * *

A. Registrant Requirements. * * *

3_ * * #
(b) has filed in a timely manner all reports required to be filed during the‘rtwellve calendar ménths |
ar_id any portion of a montil immediately preceding the filing of the registration statement, other |
than a report that is required solely pursuant to Itemll.Ol, 1.02, 1.04, 2.03, 2.04, 2.05, 2.06,
4._02(a) or 5.02(e) of Form 8-K (§ 249.308 df;:this chapter). If the regis&mt has used (during the
twelve calendar moﬁths and any portion of a month immediately preceding the filing of the
registration statement) Rule 12b-25(b) (§ 240.12b-25(b) of this chapter) under the Exchange Act
with respect to a report or a portion of a report, that report or portion thereof has actually been

filed within the time period prescribed by that rule.

* k% kK

PART 249 — FORMS, SECURITIES EXCHANGE ACT OF 1934
6. The authority citation for part 249 continues to read in part as follows: -
Authority: 15 U.S.C. 78a et seq. and 7201 et seq.; and 18 U.S.C. 1350, unless otherwise

noted.

7. Amend Form 20-F (referenced in § 249.220f) by adding Item 16H, and adding

Instruction 16 to the Instructions as to Exhibits, of Form 20-F, to read as follows:
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Note: The text of Form 20-F does not, and this amendment will not, appear in the Code of
Federal Regulations.
FORM 20-F

% ok k ok ok
Item 16H.  Mine Safety Disclosure

If the fegistrant ie the operator, or has a SuBsidiary that 1s .-an eperetor, of a coal or otherlmine,
include the information sef forth below for the time period covered by the annual reperf. In an.
appropriately captioned. seetion of the annuai report prefide a stafemenf that the infofmatidn |
concerning mine safety violations or other regulatory matters requ1red by Seetlon 1503(a) of the
Dodd-Frank Wall Street Reform and Consumer Protection Act and this Item is included in a
specified exhibit to the annual report. Include the following information in an exhibit to the

annual feport. :

(a) For each ceal or other mine of which the registrant or a subsidiary of the
registrant is an.op.erator, ideﬁtify the mine and disclose:

)] The total number of violations of mandatory health or safety standards that could |
significantly and substantially. contribute to the cause and effect of a coal or other mine safety or
health hazard under section 104 of the Federal Mine Safety and Health Act of 1977 (30 U.S.C.
814) for which the operator received a citation from the Mine Safety and Health Administration. _

(i)  The total number of orders issued under section 104(b) of such Act 30 U.S.C.
814(b).

(iii)  The total number of citations and orders for unwarrantable failure of the mine
operator to comply with mandatory health or safety standards under section 104(d) of such Act

(30 U.S.C. 814(d)).
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(iv) | The total number of flagrant violations under section 110(b)(2) of such Act (30 .
U.S.C. 826(1))(2). | |

(v)_ _ ‘The total number of imminent danger orders issued under section 107(a) of such
Act (30 U.S.C. 817(a)).

(vi) The total dollar value of proposed assessments from the Mine Safety and Health
Admuustratron under such Act (30 U.S.C. 801 et seq).
: Instruct1on to Item 16H(a)(vi): Reglstrants must prov1de the total dollar value of assessments
proposed by MSHA relatrng to any type of v1olat10n during the period covered by the report
regardless of whether the reglstrant has challenged or appealed the assessment

(vii)  The total number of mining—related fatalltres.

Instruction to Item 16H( a)g'.vii ): Registrants must report all fatalities occurring at a coal or other

mine during the period covered by the report unless the fatality has been determined by MSHA

to be unrelated to mining activity. : -

(b) A list of coal or other mines, of which the registrant or a subsidiary of the
registrant is an operator, that receive written notice from the Mine Safety and Health
Administration of:

(1) A pattern of violations of mandatory health or safety standards that are of such
nature as could have significantly and substantially contributed to the cause and effect of coal or
other mine health or safety hazards under section 104(e) of such Act (30 U.S.C. 814(e)); or '

-(ii)  the potential to have such a pattern.

(c) Any pending legal action before the Federal Mine Safety and Health Review

Commission involving such coal or other mine.




Inétructions tb Item 16H(c): Tﬁe reéistrént must report the total number of legal actions that
“were pending before the Federal Mine Safety and Health Review Commission as of the last day
of the time period covered by the report, as well as the aggregate number of legal actions
instituted and the aggregate number of legal actions resolved during the reporting period. With
respect to the total number of Iegal actions that were pending before the Federal Mine Safety and
‘Health Review Commission as of the last day of the time period covered by the report, the

* registrant must also report the number of such legal actions that are (a) contests of citations aﬁd
orders referenced in Subpart B of 29 CFR Part 2700; (b) contests of proposed penalties
referenced in Subpart C of 29 CFR Part 2700; (¢) complaints for compensation referenced in ‘
Subpart D of 29 CFR Part 2700; (d) gompla_uints of discharge, discrimination or interference |
referenced in Sﬁbpart E of 29 CF-R Part 2700; (e) applications for témporary relief referenced in
Shbpart F 0of 29 CFR Part 2706; and (f) appeéls of judges’ decisions or orders to the Federal

Mine Safety and Health Review Commission referenced in Subpart H of 29 CFR Part 2700.

% ok k k%

Instructions to Item 16H

1. Item 16H only applies to annual reports, and not to registration statements on Form 20-

2 The exhibit described in this Item must meet the requirements under Instruction 19 as
to Exhibits of this Form. -.
3. For purposes of this Item:
a. The term coal or other mine means a coal or other mine, as defined in
section 3 of the Federal Mine Safety and Health Act of 1977 (30 U.S.C.

802), that is subject to the provisions of such Act (30 U.S.C. 801 et seq).
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b. The term operator has the meaning given the term in section 3 of the .
Federal Mine Safety and Health Act of 1977 (30 U.S.C. 802).
c. The term subsidiary has the meaning given the term in Exchange Act Rule

12b-2 (17 CFR 240.12b-2).

ok ok ok k-

INSTRUCTIONS AS TO EXHIBITS
* & ** * B
16.  The mine safety discloéﬁre required by Item 16H.
A registrant that is the operator, or that has a subsidiary.that:ié an operator, of a coal or
othe.r mine must provide the information specified in Item 16H iﬁ an exhibit to its annual report

on Form 20-F.

17 through 99 [Reserved]

# %k &k ok ok

8. Amend Form 40-F (referenced in § 249.240ﬂ by adding Paragraph (16) to
General Instruction B to read as follows: o | :
* k k k&
(16) Mine safety disclosure. If the registrant is the operator, or haé'a subsidiary that is an
operator, of a coal or other mine, include the information set forth below for the time period
covered by the annual report. In an appropriately captioned se;:tion of the annual report, provide
a statement that the information concerning mine safety violations or o.ther regulatory matters

required by Section 1503(a) of the Dodd-Frank Wall Street Reform and Consumer Protection .
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Act and this Item is included in a specified exhibit to the annual report. Include the following

information in an exhibit to the annual report.

(a) For each coal or other mine of which the registrant or a subsidiary of the
registrant is an operator, idehtify tﬁe mine and disclose:

] The total number of violations of maﬁdatory health or safety staﬁdards that could.
significantly and substantially contribute to the cause and effect of a coal or other mine safety or
health hazard under section 104 of the Federal Mine Saféty and Health Act of 1977 (30 U.S.C.
814) for which the operator received a citation from the Mine Safety and Health Adminﬁstration.

(i)  The total numberlof drders issued under section 104(b) of such Act (30 U.S.C.
814(b). | |

(iii)  The total number of citations and orders for unwarrantable failure of the mine
operator to comply with mandatory health or safety standards under section 104(d) of such Act
(30 U.S.C. 814(d)).

(iv)  The total number of flagrant violations under section 1 10(5)(2) of such Act (30
U.S.C. 820(b)(2).

(v) The total number of imminent danger orders issued under section 107(a} of such
Act (30 U.S.C. 817(a)). |

(vi)  The total dollar value of proposed assessments from.the Mine Safety and Health
Admini;‘;tration under such Act (30 U.S.C. 801 et seq).

Instruction to paragraph (16)(a)(vi): Registrants must provide the total dollar value of
assessments proposed by MSHA relating to ény type of violation during the period covered by
the report, regardless of whether the registrant has challenged or appealed the assessment.

(vii)  The total number of mining-related fatalities.
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Instruction to paragraph (16)(a)(vii) Registrants must report all fatalities occurring at a coal or .

other mine during the period covered by the report unless the fatality has been determined by
MSHA to be unrelated to mlmng act1v1ty

(b)  Alist of coal or other mines, of which the reglstrant ora subsrdlary of the
registrant is an operator, that receive written notice from the Mine Safety and Health
Admlmstratron of: | | | |

1) | A pattern of vrolatlons of mandatory health or safety standards that are of such
nature as could have SIgmﬁcantly and. substantlally contnbuted to the cause and effect of eoal or
other mine health or safety hazards under section 104(e) of such Act (30 U.S.C. 814(e)); or

(11) the potentlal to have such a pattern.

(© Any pending legal action before the Federal Mine Safety and Health Reyiew

. Commission involving such coal or other mine.

Instruction to paragraph (16)( c)t The regist_rant must report the total number of legal actions that
were pendi_ng before the Federal Mine Safety and Health Review Commission as of the last day
of the time period' covered by the report, as.v-vell as the aggregate number of legal actions.
instttuted and the aggregate number of legal actions resolved during the reporting i)erfod. | With
respect to the total nnmber of fegal actions that were pending before the Federal Mine Safety and
Health Review Commission as of the last day of the time period covered by the report, the
registrant must afso report the number of such legal actions that are (a) contests of citations and
orders referenced in Subpart B of 29 CFR Part 2700; (b) contests of proposed penalties
referenced in Subpart C of 29 CFR Part 2700, (c) complaints for compensation referenced in
Subpart D of 29 CFR Part 2700; (d) complaints of discharge, discrimination or interference

referenced in Subpart E of 29 CFR Part 2700; () applications for temporary relief referenced in .




. Subpart F of 29 CFR Part 2700; and (f) appeals of judg_es’ decisions or orders to the Federal

Mine Safety and Health Review Commission referenced in Subpart H of 29 CFR Part 2700.

* % k k kK

Notes to Paragraph (16) of General Instruction B:

For purposes (_)f this Item:

1. The term coal or other mine means a ooélror rother mine, as defined -iri sécti(m 3of
the Fedéral Min:c: Safety aﬁd He;Ith Act of 1977 30 U.S.C. 802), that is subject to the pfovisions
of such Act (30 U.S.C. 801 et seq). | S

2. | ﬁe term operator has the meaning given the term in section 3 of the Federal
Mine Safety and Health Act of 1977 (30 U.S.-C._802). |
| 3. The term subsidiary has the méaning given the term in Exchange Act Rule 12b-2
' (17 CFR 240.12b-2). ) |

4. Instruction B(16) only applies to annual reports, and not to registration statements

on Form 40-F.

9. Amend Form 8-K (referenced in § 249.308) by adding Item 1.04 under the
caption “Information to Be Included in the Report;’ after the General Instructions to read as
follows:

Note: The text of Form 8-K does not, and this amendment will not, appear in the Code
of Federal Regulations. :

. | Form 8-K
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_ .General Instructions
* ok Kk * ' *
Information to Be Included in the Report

¥ % k x ok

Item 1.04 Mine Safety — Reporﬁné of Shutdowns and Patterns of Violaﬁons.
(@ Ifthe registrant or a subsidiary of the registrant has received, with respect toa
. 'c;é;al or otlher mine of which the régi;trant or- a subsidiar_y of the reg;is_trépt is lan operatlor o .
e an imminent dangéll_" order issued under section 107(a) of rthe Federal Mine 'S.,afety and
Health Act of 1977 (30 U.S.C. 817(a));
e a written notice from the Mine Safety and Health Administratiqn that the coal or other

mine has a pattern of violations of mandatory health or safety standards that are of such

nature as could have significantly and substantially contributed to the cause and effect of
coal or other mine health or safety ﬁazards under section 104(¢) of such Act (30 U.S.C.
814(e)); or |

e awritten notice from the Mine Safety and Health Administration that the coal or dher
mine has the potential to have such a pattern,

disclose the following information:
(1) The date of receipt by the issuer or a subsidiary of such order or notice.
(2) The category of the order or notice.
(3) The name aﬁd location of the mine involved.

Instructions to Item 1.04.




1. - - The term “coal or other mine” means a coal or other mine, as defined in séction 3
of the Federal Mihe Safety and Health Act of 1977 (30 U.S.C. 802), that is subject to the
provisions of such Act (30 U.S.C. 801 et seq).

2. The term “operator” has the meaning given the term in section 3 of the Federal |
Mine Safety and Health Act of 1977 (30 US.C. 802).

R

10. - Amend Form 10-Q (referénced in §. 249.308&) by revising General Instruct-i-on

H.2bto deleté the referepce to Item 4, Submjssion of Matters to a Vote of Security Ho'lde_ré, and

adding Item 4 in Part II to read as follows:

'Note: The text of Form 10-Q does not, and this amenciment will rot, appear in the Code of

Federal Regulations.
FORM 10-Q
YRR
PART II
% k 3k ¥ *’
Item 4. Mine Safety Disclosures* * *

If applicable, provide a statement that the information concerning mine safety violations or other
regulatory matters required by Section 1503(a) of the Dodd-Frank Wall Street Reform and
Consumer Protection Act and Item 104 of Regulation S-K (17 CFR 229.104) is included in

exhibit 95 to the quarterly report.

R EEX"
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11.  Amend Form 10-K (referenced in § 249.310) by revising General Instructions | .

1(2)(c) and J(1)(e) to delete the references to Item 4, Submission of Matters to a Vote of Security

Holders, and adding Item 4 in Part I to read as follows:

Note: The text of Form 10-K does not, and this amendment will not, appear in the Code of

Federal Regulations.
FORM 10-K
Tk ok kK
PART I
* ok k kK%
Item 4. Mine Shfety Disclosures * * *

If applicable, provide a statement that the information concerning mine safety violations or other

regulatory matters required by Section 1503(a) of the Dodd-Frank Wall Street Reform and
Consumer Protection Act and Item 104 of Regulation 5-K (17 CFR 229.104) is included in

exhibit 95 to the annual report.

& K k F %

By the Commission.
Kain ™. O

Kevin M. O’Neill
Deputy Secretary

December 21, 2011




SECURITIES AND EXCHANGE COMMISSION

17 CFR PARTS 230, 239, 270, and 275

Release Nos. 33-9287; 1A-3341; IC-29891; File No. §7-04-11

RIN 3235-AK90 |

NET WORTH STANDARD FOR ACCREDITED INVESTORS

AGENCY. Securities and Exchange Comnnssmn

ACTION: Final rule. |

SUMMARY: We are adopti.ng z;mendfn;:nts to fhe.accredited inyestor standards in our nﬁes

under the Securities Act of 1933 to imple'm_en_f tﬁc_: requirements of Sect.ion'413(a) of the Dodd-

Frank Wall Sﬁéet Reform and 'Cons'umer. Pfotéction Act.; Section 413(a) requires the d-efinitio.ns
of “accredlted investor” in our Securities. Act rules to exclude the value of a person s pnmary

residence for purposes of delterrmmng whether the person quahﬁes as an accredlted mvestor on

- the basis of having a net worth in excess of $1 million. This change to the net worth standard

was effective upon eriactment by O}I)eration of the Dodd-Frank Act, but Section 413(a)lalso

requires us to revise our current Sccurities Act' 'rules to conform to the new standard. We also are

adoptmg techmcal amendments to Fonn D and a number of our rules to conform them fo the

requlrements of Section 413(a)l and to cérrect (;ross-references to former Section 4(6) of the

Securities Act, which was renumbered Sectidn 4(5) by Section 944 of the Dodd-Frank Act.

DATES: Effective Date: [insert date 60 days after publication in Federal Register].
FOR FURTHER INFORMATION CONTACT: Anthony G. Barone, Special Counsel;
Karen C. Wiedemann, Attorney Fellow; or Gerald J. Laporte, Chief; Office of Small Business

Policy, Division of Corporafion Finance, U.S. Securities and Exchange Conimission, 100 F

N




Street, NE, Washington, DC 20549-3628, (202) 551-3460.

SUPPLEMENTARY INFORMATION: We are adopting amendments to

Rule 144(a)(3)(viii),' Rule 155(a),” Rule 215,% and Rule 501(a)(5)* and 501(e){1)(i) of
‘Regulation D’ of our general rules under the Securities Act of 1933 (“Securities Act™)®

Rule 500(a)(1)’ of our Securities Act férm rules; Form D® under the Securities Act;

Rule 17j-1(2)(8)° under the Investment Company Act of 1940;'% and Rule 204A-1(e)(7)” under

the Investment Adwsers Act of 1940.12

' 17 CFR 230.144(a)(3)(viii).
%17 CFR 230.155(a).

*17 CFR 230.215.

¢ 17 CFR 230.501(a)(5).
*17 CFR 230.501 through 230.508,
$15US.C. 77a et seq.

717 CFR 239.500(a)(1).

® 17 CFR 239.500.

? 17 CFR 270.17j-1(a)(8).
Y15 U.S.C. 80a-1 er seq.

"' 17 CFR 275.204A-1(e)(7).
? 15 U.8.C. 80b-1 et seq.
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VII. Statutory Authority and Text of the Amendments

I. Background and Summary
Cn January 25, 2011, we proposed amendn;ents to the accredited investor standards in
oﬁr rt_lle'sl _undef the Securities Act of 1933" to implement the requirements of Section 413(a) of
.the DO(Ilf-I-Fr'ank Wall Street Reform and Consumer Protection Act (the “Dodd—Frank Act™).!* :
The accredited investor standards, which are set forth in Rules 215 and 501 under the Securities '
Act, are used in determining the availability of certain exemptions from Securities Act
‘ registration for private and other limited offerings. Section 4(5) of the Securities Act exempts
transactlons involving offers or sales by an-issuer solely to one or more accredited investors, 1f
the aggregate offering price does not exceed $5,000,000, there is no advertising or pubhc
solicitation in connection with the transaction, and the issuer files a notice with the Commission.
Pursuant to Regulation D under the Securities Act, an issuer conducting a limited offering of

" securities pursuant to the safe harbor of Rule 505 or 506 does not have to comply with the

13 Soe Net Worth Standard for Accredited Investors, Release No. 33-9177 (Jan. 25, 201 1) {76 FR 5307} (the
“Proposmg Release™).

"Pub iL. No. 111-203, 124 Stat. 1376 (July 21, 2010}
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information requirements of Rule 502(b) if sales are made only to accredited investors; and sales
to accredited investors do not count towards the 35-purchaser limits under Rules 505 and 506.1°
Moreover, accredited investor status obviates the sophistication requirement that Rule 506
imposes on non-accredited investors.'® One purpose of the accredited investor concept is to
identify persons who can bear the economic risk of an investment in unregistered securities,-
including the ability to hold unregistered (and therefore less liquid) securities for an indefinite
_peribd and, if necessary, to afford a complete loss of such investment.'”

Section 413(a) of the Dodd-Frank Act requires us to adjust the accredited investor net
worth standard that applies to natural pérsons individually, or jointly with their spouse, to “more

than $1,000,000 . . . excluding the value of the primary residence.”'® Previously, this standard

required a minimum net worth of more than $1,000,000, but permitted the primary residence to -

be included in calculating net worth.'® Under Section 413(a), the change to remove the value of

the priméry residence from the net worth calculation became effective upon enactment of the
Dodd-Frank Act. As discussed in detail below, we are adopting amendments to our rules to

conform them to the new standard.

B See note 26 below.

' Under Rule 506, each purchaser who is not an accredited investor must, either alone or with a purchaser
representative, have such knowledge and experience in financial and business matters that he or she is capable of
evaluating the merits and risks of the prospective investment. 17 CFR 230.506(b)(2)(ii).

7 See, Release No. 33-5487 [39 FR 15261} (1974), at 15264 (discussing the previous safe harbor for private
placements under Rule 146), and Release No. 33-6339 [46 FR 41791} (1981), at 41793 (noting that the accredited
“investor concept was intended to “eliminat{c] the need for subjective judgments by the issuer about ... suitability”,
because investors that met the definition of accredited investor would be “presumed to meet the purchase

qualifications™).

" The text of Section 413(a) states that: “The Commission shall adjust any net worth standard for an accredited
investor, as set forth in the rules of the Commission under the Securities Act of 1933, so that the individual net
worth of any natural person, or joint net worth with the spouse of that person, at the time of purchase, is more than
$1,000,000 (as such amount is adjusted periodically by rule of the Commission), excluding the value of the primary
residence of such natural person, except that during the 4-year period that begins on the date of enactment of this
Act, any net worth standard shall be $1,000,000, excluding the value of the primary residence of such natural
person.” fd.

* See 17 CFR 230.215(e) and 230.501_(a)(5) (2010).




. In the Proposing Release, we requested comment in nine specific areas. We received 43
. comment letters in response.20 In addition, we received 15 letters commenting on Section 413(-;)
of the Dodd-Frank Act before the publication of the Proposing Release.?! These two sets of
letters came from a variety of groups and constituencies, including state regulators, professiona_l ‘
and trade associations, individual investors, broker-dealers and investment advisers; fund
managers consultants, academics and lawyers Most comment letters expressed general support
for the proposed amendments and the obj ectlves that we articulated in the Proposmg Release but .
suggested modlﬁcatlons to the proposals The ﬁnal rules reflect changes made in response to
these comments, as well as other clarifying changes. As described in detail in the release, the
most signiﬁcant revisions from the propos‘al.‘include the addition of (1) a grandfathering

provision that permits the application of the former accredited investor net worth test in certain R

" limited circumstances and (2) a provision addressmg the treatment of incremental debt secured
. | by the prnnary residence that is incurred in the 60 days before the sale of securities to the
individual. Finally, the language of the proposed rules has been revised to make them clearer
and easier to apply.
Section 413(b) specificaily authorizes us to undertake a review of the deﬁnirion of the
term accredlted investor” as it applies to. natural persons and requrres us to undertake a re\new -
Vof the definition in its entirety every four years begmmng four years after enactment of the

Dodd-Frark Act. We are also authorized to engage in rulemaking to make adjustments to the

2 The comment letters we received on the Proposing Release are available on our website at
http://www.sec.gov/comments/s7-04-11/570411 shtml. In this release, we refer to these letters as the “comment
letters” to differentiate them from the “advance comment letters” described in footnote 21.

21 Ty facilitate public input on its Dodd-Frank Act rulemaking before issuance of rule proposals, the Commission

provided a series of e-mail links, organized by topic, on its website at '

http://www.sec.gov/spotlight/regreformcomments. shtml. In this release, we refer to letters we received in response
. to this invitation as “advance comment letters.” The advance comment letters we received in anticipation of this

mule proposa} are avallable at hitp:/www.sec. gov/comments/df t1tie-1v/accred1ted—1nvestor/accredlted-mvestor shtml.




cieﬁm'tion after each such review. Section 415 of the Dodd-Frank Act requires the Comptrolier
General of the United States to conduct a “Study and Report on Accredited Investors” examining
“the appropriate criteria for determining the financial thresholds or other criteria needed to
qualify for accredited investor status and eligibility to invest in private funds.”*> The study is
due three years after enactment of the legislation. We expect that the results of this study will be
taken into account in any rulemaking that takes place in this area after the study is completed.
Accordingl)l(, we did not propose, and we are not adopting, any amendments {o the definitions of
“accredited investor” that are not related to Section 413(a) of the Dodd-Frank Act at this time.

In addition to the changes to the definition of “accredited investor” to implement the
requirements of Section 413(a), we are also adopting today technical amendments to ﬁpdate
cross-refere'n.ces that have changed as a result of the deletion of former Sectioﬁ 4(5) of the
Securities Act and the renumbering of former Section 4(6) as Section 4(5).2
IL Discussion
A. Net Worth Standard for Accredited Investors

(1) Overview of the Amended Rules

As diséussed above, Section 413(a) of the Dodd-Frank Act requires us to adjust the
accredited investbrnet worth standard®* that applies under our Securities Act rules to natural
persons individually, or jointly with their spouse, to “more than.$1 ,000,000 . . . excluding the

value of the primary residence.” Previously, the standard required a minimum net worth of more

# Pub. L. No. 111-203, § 415, 124 Stat. 1376, 1578 (to be codified at 15 U.S.C. 80b-18c).

 Pub. L. No. 111-203, § 944, 124 Stat. 1376, 1897 (renumbering Securities Act Section 4(6), 15 U.S.C. 77d(6)
{2006), as Section 4(5), 15 U.S.C. 77d(5)). Former Section 4(5) exempted transactions involving mortgages with a
minimum aggregate sales price per purchaser of $250,000, as well as the resales of those securities. _
15 U.5.C. 77d(6) (2006). :

* Neither the Securities Act nor our rules promulgated under the Securities Act define the term “net worth.” The
commonly understood, or basic, meaning of the term is the difference between the value of a person’s assets and the

value of the person’s liabilities. See, e. 8., Barron’s Financial Guides, Dictionary of Finance and Investment Terms, B

at457 (7" ed. 2006). =~ .
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than $1,000,000, but permitted the primary residence to be included in calculating net worth.

The relevant rules are Securities Act Rules 501 and 215.2° Rule 501 defines the term

. “accredited investor” for purposes of non-public and limited offerings under Rules 504(b)(1)(ii1),

505 and 506 of Regulation D.2® The definition of “accredited investor” includes persons. who
céme within any of eight listed ca_tegories, or whom the issuer reasonably believes come within
on_lc_a of those categories, at the time of the sale of securities to that person.”’ The $1 miltion
ihdividuaiﬁ net worth standard is one sﬁch category.® o

Rule 215 defines the term “accredited investor” under Section 2(a)(15) of the Securities
Act?® Section 2(a)(15) and Rule 215 set the standards for accredited investor status under
Sec_:tio_n 4(5) of the Securities Act, formerly Section 4(6), which permits offerings solely to
accredited investdrs of up to $5 million, subject to t_:ertaih éondjtions.3° ‘While Regulation D is

frequently relied upon, 3 exclusive reliance on Section 4(5) is rare.”?

25 17 CFR 230.501(a)(5) and 230.215(c).

2 Under Regulation D, issuers are subject to fewer regulatory requirements when the purchasers of their securities
are accredited investors. Both Rule 505 and Rule 506 require that there be no more than, or the issuer reasonably
believe there are no more than, 35 purchasers of securities in the offering. 17 CFR 230.505(b)(2)(ii) and
230.506(b)(2)(i). However, Rule 501(¢) provides that accredited investors are not counted as purchasers for that
purpose, with the result that an unlimited number of accredited investors may participate in an offering under Rule
505 or 506, provided that the other requirements of the rules are satisfied. Further, specific information
requirements.apply to issuers in Rule 505 and Rule 506 transactions if they sell to non-accredited investors, but not
if they sell only to accredited investors. 17 CFR 230.502(b)(1). Thus, issuers in offerings under Rule 505 or 506

" generally seek to establish that potential purchasers in the offering are accredited investors. In addition,

Rule 504(b)(1)(iii) exempts offerings from the manner of offering and resale restrictions that generally apply under
Rule 504, if they are made in accordance with certain state law exemptions from registration that limit sales to
accredited investors. 17 CFR 230.504(b)(1)(ii1).

27 17 CFR 230.501(a).

28 Other categories include certain regulated financial institutions; certain entities with total assets in excess of 35
million; directors, executive officers and general partners of the issuer or its general partner; and natural persons
who had an income of at least $200,000 in each of the two most recent years (or $300,000 together with their
spouse) and have a reasonable expectation of reaching the same income level in the current year. Id

» 15U.S.C. 77b(a)(15).

W {5 US.C. 77d(5). As discussed above, former Section 4(6) of the Securities Act was renumbered Section 4(5) by
Section 944 of the Dodd-Frank Act. :

31 1n fiscal year 2010, we received 16,856 initial filings on Form D notifying us of claims of exemption under
. Rules 504(1_))(1)(iii), 505 and 506, 17 CFR 230.504(b)(1)(iii), 230.505 and 230.506, the thrée exemptive provisions




Historically, the accredited investor standards under Rule 215 and Rule 501 have been

identical. We are adopting identical language in the amendments to Rule 501 and Rule 215, 50
the two rules will implement Section 413(a) of the Dodd-Frank Act in the same way. As
amended, the new individual net worth standard in the accredited investor definition is:

Any natural person whose individual net worth, or joint net worth with that person’s
spouse, exceeds $1,000,000. . o

(1) Except as provided in paragraph (2) -.'o_f this séctidn,_for purpo'Sés of calculating net
‘worth under this paragraph:

(1) The person’s primary residence shall not be included as an asset;

(i)  Indebtedness that is secured by the person’s primary residence, up to the
estimated fair market value of the primary residence at the time of the sale of
securities, shall not be included as a liability (except that if the amount of such .
indebtedness outstanding at the time of the sale of securities exceeds the amount
outstanding 60 days before such time, other than as a result of the acquisition of

~ the primary residence, the amount of such excess shall be included as a liability);
- P ' B

(ii)  Indebtedness that is secured by the person’s primary residence in excess of the

estimated fair market value of the primary residence at the time of the sale of

securities shall be included as a liability.

(2) Paragraph (1) of this section will not apply to any calculation of a person’s net worth
made in connection with a purchase of securities in accordance with a right to purchase
such securities, provided that: o

() such right was held by the person on July 20, 2010;

(ii)  the person qualified as an accredited investor on the basis of net worth at the time
the person acquired such right; and :

(i11)  the person held securities of the same iSsﬁer, other than such right, on July 20,
2010. ‘ '

in Regulation D where accredited investor status affects the availability of an exemption. This represented 96% of
the 17,593 initial Form D filings we received for that year. :

* In fiscal year 2010, we received 900 initial filings on Form D notifying us of a claim of exemption under

Section 4(5), formerly Section 4(6), representing 5% of the 17,593 initial Form D filings we received for that year.

Only 66 of those filings, or less than 0.4% of total initial Form D filings, claimed the Section 4(5) exemption

exclusively. The other 834 of these Form D filings indicated that both Section 4(5) and a Regulation D exemption - .

were being relied upon. -




The final accredited investor definition is consistent with the approach taken in the
Proposing Release witﬁ respect to the basic treatment of the primary residence and indebtedness
secured by the primary residence.”> We have revised the Igmguage of this provision to make it
easier for issuers, investors and other market participants to apply the new ‘net worth standard.”

We have also included a provision addressing the treatment of incremental debt secured by the

_primary residence that is incurred in the 60 days before the sale of securities to the individual,
and have revised the proposal so that that the prior accredited investor net worth test will appiy
in connection with the exercise of rights to acquire securities, so long as the rights were in

existence on July 20, 2010, the day before enactment of the Dodd-Frank Act, the investor

qlialiﬁed as an accredited investor on the basis of net worth at the time th§ rights were acquired,
and tﬁe investor held securities of thé same 1SSuer, ofher than the rights, on J uIy 20, 2010.
- (2) Treatment of Mortgage Debt
| Undér the final rules, as in the Proposing Releése, individuals’ net worth will be
calculated excluding any positive equity théy may have in their primary residence.”® As we
discussed in the Proposing Release, we believe this approach is the most appropriate way to

conform our rules to Section 413(a). It reduces the net worth measure by the net amount that the

133 Lt is also consistent with the staff’s initial analysis of Section 413(a)'. See Securities Act Rules Compliance &
‘Disclosure Interpretation, Question No. 255.47 (July 23, 2010) (available at '

http:// www.scc.gov/divisions/corpﬁnfguidance/sef:uritiesactxules—intcrps.htm#255.411.

3 We have also deleted a reference to measuring net worth at the time of the investor’s purchase, as all standards

. under the accredited investor definition are measured “at the time of the sale of securitics to that person.” 17 CFR

230.501(a).

¥ Thus, for example, if an investor with a net worth of $2 million (calculated in the ‘conventional manner before the
enactment of Section 413(a)—that is, by subtracting from the investor’s total assets, including primary residence,
the investor’s total Liabilities, including indebtedness secured by the residence) has a primary residence with an
estimated fair market vatie of $1.2 million and a mortgage loan of $800,000, the investor’s net worth for purposes
of the new accredited investor standard is $1.6 million. Before enactment of Section 413(a), the primary residence
would have contributed a net amount of $400,000 to the investor’s net worth for purposes-of the accredited investor
net worth standard—the value of the primary residence ($1.2 million) less the mortgage loan ($800,000). Under the
amendments, exclusion of the value of the primary residence would reduce the investor’s net worth by the same

" $400,000 amount.




primary residence contributed to net worth before enactment of Seption 413(a), which we believe
is what is comnionly meant by “the value of a person’s primary residence.” Most comment
letters supported defining “excluding the value of the primary residence” in this way.*®

Three letters supported excluding the fair market value of the primary residence from net
worth without exciuding -any associated debt.>” This group of letters argued that our proposal to
“net qut” any associated debt from the fair market value of the primary residence misinterprets
~ the plﬁ langliagé of Sécﬁon 413(a), and incentivizl.c.sinvestors to increase the amount of debt

; Vsccu:red by their primary residence to acquire other assets for the purpose of inflating their net

:worth as calculated under our rules. As we stated in the Proposing Release, we believe that
reducing an investm_"’s net worth by the value of the primary residence without also e};cluding
- associated indebtédness would not accord with the manner in which net worth reflected home
-equity before enact_mént of Section 413(a); excluding the residence alone would reduce net worth
by .I'noire than the amou_ﬁt tﬁe residence contriblﬁeS.; We believe the approach in the final rule is
the most appropriate approach and is consistent with Section 413(a).*®

Five comment letters advocated excluding from the net worth calculation both the fair

market value of the primary residence and all indebtedness secured by the primary residence,

% See, e.g:, comment letters from Business Law Section of the American Bar Association (“ABA”), Cornell
Securities Law Clinic (“Comell”), Investment Adviser Association (“IAA”), Managed Funds Association, North
American Securities Administrators Association (“NASAA”), Public Investors Arbitration Bar Association and
Sullivan & Cromwell LLP (“S&C”). '

%7 See comment letters from Secretary of the Commonwealth of Massachusetts (*Massachusetts Securities
Division™), Professors Manning G. Warren and Marc 1. Steinberg; and David A. Marion.

% New paragraph (ii) of the final rule, discussed in Part L.A.2 beilow, prohibits excluding incremental indebtedness
secured by the primary residence that is incurred in the 60 days before the sale of securities. We believe this
provision will mitigate incentives to increase debt secured against the residence solely for purposes of qualifying as
an accredited investor... : ' T : e
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regardless of whether such indebtedness exceeds the fair market value of the primary residence.”

Several of these commentators disagreed with our proposal on the basis that the proposal would
require an estimate of the fair market value of the primary residence which, in their view, would
make the net worth calculation problematic and uncertain and would force investors to incur
additional expense to obtain a third party appraisal of their residence. These commentators
argued that excluding both the value of the primary residence and all indebtedness secured by the
pnmary residence would simplify and provide greater certainty regarding the net worth |
calculation.

We disagree with this view, as did many commentators.“b In the first iixstahce, estimating
the value of the primary residence did not appear to cause problems before the Dodd-Frank- Act,
when that value was included in net worth for purposes of the déﬁrﬁtion of accredited investor.

' _ ﬁle rules did not then, and the rules we adoi)t today do not now, require a third party opinion on

' \}aluat'ion, either for the primary residence or for any other assets or liabilities. All thét- is
required is an estimate of fair market value.*! Further, as we explaiﬁed in the Proposing Release,
if the amount of mortgage debt exceeds the value of the primary residence (i.e., an underwater
mortgage), excluding the entire debt from net worth for purposes of the accredited investor
definition would result in a higher net worth than under a basic net worth calculation that takes
into account all assets and all liabilities. Net worth would bé effectively increased by the amount

by which the mortgage exceeds the value of the primary residence, because that excess amount is

¥ See comment letters from Welton E. Blount, Investment Program Association (“IPA”), Real Estate Investment
Securities Association (“REISA™), Steven J. Thayer and Georg Merkl. See also advance comment letters from April
Hamlin and Michael Scillia. '

 See, e.g., letters from Massachusetts Securities Division, Cornell, International Association of Small Broker
Dealers and Advisors, NASAA and the Public Investors Arbitration Association.

4 See, e.g., Release No, 33-6455 (Mar. 3, 1983) at Question 21 (confirming that, under the net worth standard in
effect at the time, “the estimated fair market value” of a primary residence could be considered as an asset) and
* Question 45 (individual statement of net worth reflects estimated value of assets dnd liabilities).
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treated as a liabtlity in a basic net worth calculation but would be excluded under the standard .

proposéd by these commentators. We do not believe it would be appropriate for us to implement
Section 413(a) in a way that results in increased net worth compared to a basic calculation for
individuals with underwater mortgages.*?
Three comment letters argued that mortgage debt in exéess of the value of the primary
residence should be excluded from the net worth calculation if the borrower would not be subject
to personai liability by reason of ccigtractual terms ,of _staté anti-deficiency statutes or similar
laws.* In these situations, indebtedness in excess of the value of the residence may not be
legally collectible, either because the loan by its terms providés recourse only to the underlying

 asset, the residence, or because applicable law bars a lender from obtaining a judgment for the

shortfall when the fair market value of the residence (or the price obtained in a foreclosure sale)

is less than the loan amount.* : - S .

*2 Where the amount of debt secured by the primary residence exceeds the estimated value of the residence, the new
rules will not trigger any adjustment to net worth as calculated before the enactment of Section 413(a). Inapre-
Section 413(a) basic net worth calculation involving an underwater mortgage, the fair market value of the residence
and the amount of the mortgage up to that fair market value are included in the calculation but net to zero, and the
excess of the amount of the mortgage over the fair market value of the primary residence is included as a liability.
Under the final rules, the fair market value of the residence and the amount of the mortgage up to that fair market

* value are excluded from the calculation, and the excess of the amount of the mortgage over the fair market value of
the primary residence is included as a liability. In both cases, the overall impact on net worth is a reduction equal to
the underwatér amount (i.e., the excess of the amount of the mortgage over the fair market value of the residence}.
Take, for example, an investor whose primary residence has an estimated fair market value of $1.2 million, with a
mortgage of $1.4 million. The excess of mortgage loan over the fair market value of the primary residence (in this
case, $200,000) would be taken into-account as a liability and serve to reduce net worth both under a conventional
net worth calculation and under the accredited investor definition adopted today. If, on the other hand, all debt
secured by the primary residence were excluded, including debt in excess of the estimated fair market value of the
residence, the investor’s net worth would be $200,000 higher than under a conventional calculation because the
mortgage debt in excess of the value of the primary residence would not be treated as a liability.

* See comment letters from ABA and IPA and advance comment letter from Keith P. Bishop.

* See Ghent, Andra C. and Kudlyak, Marianna, “Recourse and Residential Mortgage Default: Theory and

Evidence from U.S. States,” (February 25, 2011), Federal Reserve Bank of Richmond Working Paper No. 09-10R.

Available at SSRN: hitp://ssn.com/abstract=1432437. In their Appendix A, the authors provide a summary of

mortgage foreclosure procedures and anti-deficiency statutes in the 50 states and the District of Columbia. They -

. classify 11 states (Alaska, Arizona, California, Iowa, Minnesota, Montana, North Carolina {for purchase mortgages .
- only), North Dakota, Oregon, Washington and Wisconsin) as non-recourse states. ce T
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Under the final rules, any excess of indebtedness secured by the primary residence over
the estimated fair market value of the residence is considered a liability for purposes of
determining accredited investor status on the basis of net worth, whether or not the lender can
seek repayment from other assets in default. In ourlview, the full amount of the debt incurred by
the investor is the most appropriate value to use in determining ;ctccredited imvestor status. That
is the basis on which interest accrues under the mortgage and the amqunt that third parties would
lobk to in assessing '(l.:redit_wc')rtlﬁnéss. We do not believe that the 'trez;tment of a mortgage should
vary solely because of state laws that limit the rights of the lender in an action to enforce the
borrower’s promise to repay. Such laws vary significantly iﬁ scope and procedural requirements,
and their operation is often contingent on the specific foreclosure process chosen by the lender
and .other factors beyond the bdrr_oWer’s control. ¥ We believe it would add substantial
. complexity to the rule if market participants were called upon to determine how an anti-
deficiency statute would ope;'até in the individual circums_f%nées of eéi;h prospective-inveétor.
Moreover, the data available to us suggest that there would be no mé.terial difference in the
number of households that qualify as accredited investors if we were to allow special treatment
of non-recourse mortgages.*® Accordingly, the final rules specify that debt secured against the
_ primary residence in excess of the estimated fair market value of the primary residence must be

treated as a liability in the net W'orfh calculation.

* See id.

% Using data from the 2007 Federal Reserve Board Survey of Consumer Finances, staff from our Division of Risk,
Strategy and Financial Innovation estimate that in 2007 the same number of U.S. households (approximately

7.6 million) would have qualified for accredited investor status on the basis of net worth under our amendments and
under an alternative net worth calculation that excluded both the fair market value of the primary residence and all
indebtedness secured by the residence, even indebtedness in excess of the fair market value of the residence. Based
on discussions with staff economists at the Federal Reserve Board, estimates derived from their unpublished 2009

. supplemental update of the 2007 survey are qualitatively similar. For both 2007 and 2009, the data suggest that the
number of households nationwide that qualify as accredited investors is not affected by whether the net worth
calculation includes or excludes the underwater portion of debt secured by the primary residence.
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(3) Increases in Mortgage Debt in the 60 Days Before Sale of Securities .

We also solicited comment on whether the amendments should contain a timing
provision to prevent investors from artificially inflating their net worth by incurring incremental
indebtedness secured by their primary residence, thereby effectively conveiting theit home
equity—which is excluded from the net worth calculation under the rules adopted today—'into
cash or other assets that would be included in the net worth calcdlation. As an example, we
indicated that the amendments coutd'pfovide thiat the net worth calculation must be made as ofa
date 30, 60, or 90 days before the sale of the securities, aslwell as at the time of sale.

State securities regulators strongly'supported this appi"oach, noting that it would rrtake the
pra.cticer of advising investors to use equity in_-th_eir primary residence to purchase securities less
attraetitie thereby helping to ensure that unregiStered Secuﬁﬁes 'are not sold:to investors w1th

11m1ted assets other than their homes, who may not be able to fend for themselves without the

| protectlons afforded by reglstratlon 7 On the other hand many commentators opposed havmg
Special rules for debt secured by a primary residence incurred close in time to the sale of
secuﬁties, asserting that imposing such a tinﬁng provision- would unduly complicate the
ca]culation of net worth.*® Some were particularly concerned that the date when accredited

' mvestor status has to be determined may not be k:nown sufﬁmently in advance to pemnt a full
net vtrorth calculation 30, 60, or 90 days ahead of time, or that such a reqmrement would forcle

delays in capital raising efforts.*® We agree that we should avoid adding undue complexity in

7 Comment letter from NASAA. The other supporter of a timing provision was the Comell Securities Law Clinic.
See comment letter from Comell (“The Clinic believes that a timing rule should not require the ‘60 day’ calculation
to be performed on the date 60 days before the purchase date; rather, the calculation should occur on the intended
purchase date, and estimate the investor’s net worth as it was on the date 60 days before the intended purchase
date.”).

“ See letters from ABA, Robert Edgerton, Georg Merkl, REISA and S&C. : .
- ® See comment leuers from ABA and Robert Edgexton. - o '
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the process for determination of accredited investor status; however, we believe that the rule
should address potential incentives for individuals to incur debt secured by a primary residence
for the purpose of inflating their net worth to qualify as accredited investors. If the rule does not
address that 1ssue, the [;opulation Congress intended to protect—individuals whose net worth is
below $1 million unless their home equity is taken into account—may be incentivized (or urged
by unscrupuious salespeople) to take on debt secured by their homes for the purpose of
qualifying as accredited investors and participating in investments without the profection to
which they are entitled.
We believe we have addressed this concern in a manner that inanages the complexities

‘noted by commentatbrs that could arise from a requirement to calculate net worth far in advance
ofa possible sale of securities or to calculate net worth twu:e The final rule provides a speciﬁc
provision addressing the treatment of incremental debt secured by the primary residence that is.
inéurrgd in the'6Q days before the sale of securities.”” As described above, debt secured by the |

. primary residence generally will not be included as a liability in the net worth calculation under

. the rule, except to the extent it exceeds the estimated value of the primary residence. Under the
final rule, any increase in the amount of debt secured by a primary residence in the 60 days
before the time of sale of securities to an individual genefally will be included as a liability, even
if the estimated value of the primary residence exceeds the aggfegaté' amount of debt secured by

such primary residence.”’ Net worth will be calculated only once, at the time of sale of securities

* See, e.g., New Rule501(a)(i)(B).

5! The fair market value of the primary residence is determined as of the time of sale of securities, even if the
investor has changed his or her primary residence during the 60-day period. The rule provides an exception to the
60-day look-back provision for increases in debt secured by a primary residence where the debt results from the
acquisition of the primary residence. Without this exception, an individual who acquires a new primary residence 1n
the 60-day period before a sale of securities may have to include the full amount of the mortgage incurred in
connection with the purchase of the primary residence as a liability, while excluding the full value of the primary
residence, in a net worth calculation. The 60-day look-back provision is intended to address incremental debt
secured against a primary resuience that is incurred for the purpose of mﬂatmg ‘net worth. It is not intended to
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(the same time as under current rules). The individual’s primary residence will be excluded from
.assets and any indebtedness secured by the primary restdence, up to the estimated value of the
primary residence at of that time, will be excluded from liabilities, except if there is incremental
debt s¢cu_red by the primary residqnce incurred in the 60 days before the sale of securities. If any

such incremental debt is incurred, net worth will be reduced by the amount of the incremental

debt. In other words, the only additional calculation required by the 60-day lqok—Back provision

is to'i'c‘lc-:nti_fy any increase in mortgage debt over the 60-day period preceding the purchase of
securities. -

This approach will make .it more difficult for individuals to manipulate their net worth as
calpuigted under our rules by borrowing against their primary residence shortly before seeking to
quglify as an ac"éredifed vestor, to.take advantage of any positive equity in the primary
fesidcf:ﬁcé. . _It should, therefore, significantly reduce the incentive for ipdi_viduals to try to “game”
_the accredlted invé.st-dr net worth étandard or f& salespeople to attempt to induce individualé to |
take on inbremental debt secured against their homeé to facilitate a near-term investment in an
offeriﬁg. The new provision may impose additional costs and burdens on investors who increase
the inf:lleb'tedness'secured by their primary residence shortly before seeking to invest in a Rule
.5 06 offermg if the proceeds of such refinancing are invested in the pﬁmary residence or are
otherwiéé disposed of without acquiring an asset that is included i_n the net worth calculation,
because-in such circumstances the amount of such additional borrowing will be treated as a
liability, But the proceeds will not be treated as an asset. If such an increase in liabilities causes
an ihdjviaual not to meet the $1,000,000 net worth test, and he or she does not otherwise qualify

as an accredited investor, the individual may be excluded from investment opportunities if

- address debt secured by a primary residence that is mcurred in connection with the acqmsmon of a pnmary
re51dence wlthm the 60-day period. :
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issuers are unable or uﬁwilling to permit the participation of non-accredited investors. However,
our approach should not present the same practical difficulties as requiring a full ﬁet worth
calculation as of a date 30, 60, or 90 days before securities are sold to an investor, in which all
assets and liabilities of the investor would have to be taken into account based on their values as
of the specified date.

We have included a 60-day look-back period for this pu;bose because we believe a 60—_ |
day p._eri'od is lbng enough to decrease fhe likelihood that panie.?_;;will éttcmpt_ to circumvent the
standard by taking on new debt and waiting for the look-back p‘eriéd_ to expire, while minimizing
the potential burden on investors who increase their mortgage debt for other reasons. Both .
letters that commented favorably on the possible requirement to calculate net worth asofa
speciﬁéd-date before the sale of securities supported a 60—day lc;t-)l'c—bz.ick 'perid&.s 2 Another -
alternative to address this practice would have been to provide that any debt secured by a
primary résideﬁcé &ét was incurred after the original date of puféilase of the pnmary résideﬂqe
would have to be counted as a liability, whether or not the fair ma;rket value of the primary |
residence exceeded the value of the total amount of debt secured by the primary residence. We
believe that such a standard would be overly restrictive and not provide for ordinary course
changes to debt secured by a primary residence, such as rcﬁnancing and drawings on home

_equity lines. o |

(4) Transition Rules

We did not propose any rules for transition to the new acg:.redited investor net worth |
standards. In the Proposing Release, we questioned whether any Uaﬂéiﬁon relief would be

necessary or appropri'ate.because the new standards became effective upon enactment of the

%2 See comment letters. frorn Cornell (suggesting a 60-day period) and NASAA (suggesting a 60- or 90-day period). & -
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Dodd-Frank Act on July 21, 2010. We did, however, solicit comment on whether we should
adopt provisions to permit investors who ceased to qualify as accredited investors as a result of
the changes effected by Section 413(a) to be treated as accredited for purposes of certain
subsequent or “follow-on” investments.

Commentators generally supported a provision that would allow investors in that

situation to participate in certain types of follow-on investl_rients.53 Some letters argued that such

a provision would be appropriate to 'permit"'investors to protect their proponionételinte'rcst in an
issuer or to exercise rights associated with'an existing investment on the basis originally
bargained for.>* Others argued more broadly that investors should be pérmitted to maintain
existing: 1nvestment plans to avoid adverse tax or other consequences Commentators
expressed a concern that issuers may be unwilling or unable to provide the infoftnatioh required
to be provided tcl _non-accredited investors under Rule 501(b)(1) of Regulation D,*® and may
simply.r excludé individuals from participating in securities offerings wlloﬁ.no I(lhger qualify as
accredited investors.>’ |

We are not persuaded that grandfathering or other transition provisions would be

appropriate in all circumstances urged by commentators. In cases where securities would be

%3 See comment letters from ABA, Robert Edgerton, IAA, IPA, Georg Merkl REISA, s&c Sutherland Asblll &
-Brennan (“Sutherland™) and Steven J. Thayer. Only one comment letter objected to a transition provision, arguing
that Congressional intent is evident from the fact that Section 413(a) was effective immediately upon enactment of
the Dodd-Frank Act and that investors who no longer qualify as accredited investors under Section 413(a) may
participate in follow-on offerings as non-accredited investors. See letter from Cornell.

3 Comment letters identified rights such as pre-emptive rights, rights of first refusal and buy-sell agreements, as
well as provisions that impose dilution or other adverse consequences on investors who do not invest in future
rounds of financing.

%5 See, e.g., comment letters from REISA (roll over of real estate investments) and Sutherland {roll over of private
placement insurance contracts).

% 17 CFR 230.501(b)(1).

57 Several letters also argued that issuers would not attempt to rely oh the broader Section 4(2) exefnption because it
would create unnecessary legal risk related to the offermg process. See, e.g., comment Ietters ﬁom Sutherland aud
Stevcn 1. ’I’hayer 7 L. S
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purchased based on an investment decision made before enactment of the Dodd-Frank Act (for
example, a capital call that is not subj ect to conditions under the investor’s control, under an
agreement entered into before enactment of the Dodd-Frank Act), accredited investor status
would have been determined at the time of the investment decision. A subsequent change in the
nvestor’s accredited.status would not be relevant, so special accommodation would not be
needed. With respect to new investment decisions, some situations for which commentators
requested spécial'treatment could raise significant investor protection concemns. For example,
certain rights to acquire securities in existence before the enactment of the Dodd-Frank Act could
mvolve different issuefs than the original investment. In such circumstances, an investor may
not_have been sufficiently familiar with, or had an oppertunity to conduct diligence with respect
to, such differént issuers ﬁt the time the investor met the accredited investof net worth standard
and received ;uch rights.

Wé note also that thé change in the accredited investori net Qort_h standard took effect in
July 2010; upon enactment of Section 413(a) of the Dodd-Frank Act. No grandfathering or
transition provisions were included in Section 413(a), so market participants have been operating
under the new standard for over a year. In particular, where existing rights (for example, under
derivative instr}imentg such as bp_tioﬁs, warrants and convettibies) give_rise to a continuous
offeﬁng of the therlyiﬂg' securities, because no grandfatheﬁﬁé was provided by statute, issuers,
have alreadyl hz_ld to address any concerns that arose upon the change in the accredited investor.
net woﬁh standard.

We do believe, however, that limited grandfathering would be appropriate in connection
with investors’ exercise of certain pre-existing rights to acquire securities. The final rules,

therefore, contain a provision under which the former accredited investor net worth test will
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apply to purchases of securities in accordance with a right to purchase such securities,” so long .
as (i) the right was held by a person on July 20, 2010, the day before the enactment of the Dodd-

Frank Act; (ii) the person qualified as an accredited investor on the basis of net worth at the time

the right was acquired; and (jii) the person held securities of the same issuer, other than the right,
on July 20, 2010. For example, if an investor who qualified as accredited based on net worth at
the time of her original investment owned c.,ommon stock of an issuer on July 20, iO 10, -‘and on
that date had pre-\emptive rights to acquire additional common stock of that issuer,- then whén the
issuer makes an offering of common stock that triggers the pre-emptive rights, the investor’s net
worth .will be calculated as if was before énéclment of the Dodd-Frank Act. Likewli;sé, if the

same investor owned Series A prgfcncdl'stock of an issuer on July 20, 2010 and on that date had
aright of first offer to pui‘chase any equify éecuﬁties offered by the issuer in-' g'ﬁitl_-l:re:'sale, and

the issuer proposed to sell Series B preferred stock at a future date, then the investor’s net worth

will be calculated as it was before endctment of the Dodd-Frank Act fof ﬁurpoéeé bf.exéréising
the right of first offer to i)ﬁrchase Scries B preferred stock from the iséuér. 'i"he provision Ais
limited to persons who qualified as aécredited investors on the basis of net worth at the time the
relevant rights were originally acquired, and who held securities of the issuer other than the
rights on July 20, 2010. We beliévqihjs approach strikes an appropriate b‘aillancg‘lbetweén :
preserving investors’ ability to exercise p'rev.i(l)usly bargained-forl rights, whicﬁ'bt}iérwise may
have been impaired by the change in accredited investor definition, and maintaining the investor

protection benefits that Section 413(a) seeks to achieve.

5 The grandfathering provision applics to the exercise of statutory rights, such as pre-emptive rights arising

under state law; rights arising under an entity’s constituent documents; and contractual rights, such as rights to
acquire securities upon exercise of an option or warrant or upon conversion of a convertible instrument, rights of
 first offer or first refusal and contractual pre-emptive rights. oo
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. (5) Other Issues Considered

In our Proposing Release, we requested comment on two additional issues discussed
below, which we determined do not require any change in our rules.
Defining “Primary Residence.” We solicited comment on whether we should define
| the term “primary residence” for purposes of the rules we are amending. Our proposal did not
contain a deﬁnition, consistent with our past policies in this area® and in an attempt to avoid
unnecessary complexity in a rule that is intended to be straightforﬁvard:in application. -
Several comment letters agreed with us that the term “primary residence” is well
understood, and does not require a legal definition.’® Two comment letters advocated adoption
of a legal definition, but did ﬁot agree on what definition shduld apply.®!
We believe that “primary residence” has a commonly understood meaning as the homf;
where a person lives most of the time. Consistent with the approach in Reg_uiation D to reduce
. unnecessary comi:lexity,- we are not adopting a deﬁnitioﬁ of the term “p_rimary reéidenée.;’
Proceeds of Debt Secured by Primary Residence Incurred to Invest in
Securities. We solicited comment on whether the accredited investor deﬁm’tibn should contain
special provisions addressing the treatment of debt secured by a prirnafy residence where the

proceeds of the debt are used to invest in securities. - Under the rules we are adopting today, debt

*® None of our three other rules that use the term “primary residence” have a definition of the term. See 17 CFR
240.17a-3(a)(17)(iXA), 17 CFR 247.701(d)(1)(A) and 17 CFR 210.2-01(c){1)(ii)(A)(4). Regulation D also did not
define the similar term “principal residence,” as used in Rule 501(e)(1)(i) of Regulation D. 17 CFR

230.501(e)(1)(1). Until now, Regulation D used the term “principal residence” to exclude any purchasers who are
relatives or spouses of the purchaser and who share the same principal residence as the purchaser for purposes of
calculating the number of purchasers in a Regulation D offering. As explained below, we are adopting amendments
to change this reference from “principal residence” to “primary residence” so that it conforms to the terminology of -
the Dodd-Frank Act. See text accompanying note 66 below. :

% See, e. £., comment letters from ABA, S&C and Steven J. Thayer.

® See comment letter from Cornell (suggesting the definition in Internal Revenue Code § 121). A comment letter
from an individual suggested that the Commission use the definition of the term “primary residence” of the

. Organization for Economic Cooperation and Development, at least for non-U.S. investors. See letter from Georg
Merkl. ' o ' - : R
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secured by the primary residence will generally be excluded from the calculation of net worth to .
the extent of the estimated fair market value of the primary residence. NASAA had urged in an
advance comment letter that netting of such debt not be permitted if proceeds of the debt were
used to invest in securities. NASAA’s concern was that, without such a rule, we would create an
incentive for unscrupulous salespeoplé to induce investors with significant equity in their hi)me
to borrow against their home for ﬂie purpose of investing in unsuiitable unregistered o'fferirigs.62

' NASAA made this suggestion again in its comment letter on the Proposing Release,-
wliich was the only comment letter supporting this idea.® The other comment letters that
‘addressed this issue opposed it.** Critics asserted that such a change would add substantial
complexity to the compliance process because of the difficulties of tracing loan proceeds, and
suggested that the conceins articulated by NASAA could be better and more effectivcl)i

addressed through enforcement of existing Securities Act and broker-dealer rules. After

| teviewing ali the -coinirieﬁt' letters a.nd further bonsideﬁng the issue,- we hgwé included the 60-day -
look-back provision discussed in Part I1.A.3 above rather than a tracing provision. We believe
that requining incremental debt secured by the primary residence to be treated as a liability in the
net worth calculation for 60 days after it is incurred will be a substantial disincentive to

' inappropriatt_e sales practices, and will be much simpler and more certain in application than a

tracing rule.®

2 Advance comment letter from NASAA.
5 See letter from NASAA.
4 See, e. 2., letters from ABA, REISA, S&C, Robert G. Edgerton, Géorg Merkl and Steven J. Thayer.

% The standards governing broker-dealer sales practices will also apply in relation to the activities of broker-dealer
personnel. NASD (now known as FINRA) Rule 2310 requires registered representatives of broker-dealers to make
only suitable recommendations to their customers. See Financial Industry Regulatory Authority, NASD Rule 2310:
Recommendations to Customers (Suitability) (2010) (available at :
http://finra.complinet.com/en/display/display_main. htmi?rbid=2403&element id=3638). Depending on the facts

~ and circumstances, such behavior may also rise to the level of fraud under Section 17(a) of the Securities Act, 15
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B. Technical and Conforming Amendments

As proposed, we are changing the reference to “principal residence” currently in
Rule 501(e)(1)(i) of Regulation D% to “primary residence,” to conform it to the new language in
Rule 501. We received one letter supporting this change,67 and no letters objecting to this
change. |

Also -asiproposed, we are amending the references to former Secﬁrities ‘Act St_action 4(6)
in Form D and se;feral of our rules to‘ refer tc; Section 4(5), as 'fom‘.ler,Sl,ection 4(6) was |
renumbered by' Section 944(a)(2) of the Dodd-Frank Act. Specifically, we are amending
Rule 144(a)(3.)(viii) (definition of “restricted securities”) and Rule 155(a) (intcgfation of
abandoned offerings) of the general Securities Act rules; Rule 500(a)(1) of tl_lelSecur_ities Act
form rules; Item 6 and the General Instructions to Form D under the Secunties Act; _l_ilile 173-
1(a)(8) (personal investment activities of investment company personnel) under the Im-restment. _
Company Act, and Rule 204A-1(e)(7) (inveénnent.adviser codes of ethlcs)under the Invéétmenf
Adviscré Act. |

We are also removing the authority citation preceding the Preliminary Notés to

Regulation D.

CINL | Paperwork Reduction Act

The amendments we are adopting do not contain a “collection of information”

requirement within the meaning of the Paperwbrk Reduction Act of 1995.%8 Accdrdingly, the

U.S.C. 77g(a); or Section 10(b) of the Securities Exchange Act, 15 U.S.C. 78j(b), or the Commission’s antifraud
rules issued under those statutory provisions.

% For purposés of calculating the number of purchasers in a Regulation D offering, Rule 501(e)(1)Xi) uses the term
“principal residence” to exclude any purchasers who are relatives or spouses of a purchaser of a Regulation D
security and who share the same “principal residence” as the purchaser of the security. 17 CFR 230.501(e)(1)(1)-

67 See Jetter from ABA.
% 44U 8.C; 3501-3521.
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Paperwork Reduction Act is not applicable.

IV. Cost-Benefit Analysis

A. Background and Summary of Proposals

As discussed above, we are adopting amendments to the accredited investor standards in
our rules under the Securities Act to implement the requirements of Section 413(a) of the Dodd-
Frank Act. _ '

Section 413(a) of the Dodd-Frank Act requires the definitions of “accredited investor” in
the Securities Act rules to exclude the value of a person’s primary residence for purposes of
detemtining whether the person qualifies as an “accredited investor” on the basis of having a net
worth in excess of $1 million. Under the previous standard, individuals qualified as aec_redited
investors if they had a net worth of more than $1 million, including the value of their primai'y
residence. The substantive change to the net worth standard was effected by operation of the N | ._ .

Dodd-Frank Act upon cnactment; however Section 413(a) also requires us to adjust the |

accredited investor definitions in our Securities Act rules to conform to the new standard. We ,
are therefore adopting conforming amendments to Securities Act Rule 501(a)(5) of Regulation D
and Securities Act Rule 215(¢),

This analysis focuses on the costs and benefits to the economy of mcludmg the spemﬁc
- amendments described below rather than on the costs and benefits of the new accredited
investor net worth standard itself. The new standard was mandated by Congress in Section
_ 413(a) of the Dodd-Frank Act and does not reflect the exercise of our rulemaking discretion.

The language we ztre adopting reflects our exercise of discretion_ n cltoosing a method to
implement the statutory language set forth in Section 413(a) (namely, that net worth for purposes

of accredited investor qualification should be calculated excluding the positive equity, ifany, in =~ - - .
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the primary residence) over two other possible methods to implement the statutory language. As
explained in our Proposing Release, these two other methods of implementation of the Section
413(a) language are: (1) excluding from net worth the fair market value of the primary
residence, but including all indebtedness secured by the primary residence; and (2) excluding
from net vvorth the fair market value of the prlmary residence and all indebtedness secured by the
- primary: re51dence even if it exceeds the falr market value of the primary residence. We also
exerelsed our dlscretlon n requmng that mcrementaI debt secured by the pnmary resrdence that
is .incurred in the 60 days before the accredited investor determination is made (other than debt
| _incﬂrred m connection with the acquisition of a primary residence) must be treated as a liability
in the net worth calculation (l e. may not be netted against the value of the residence, even if the
vaIue of the re31dence exceeds the amount of debt secured against it), and in adding a llmlted
grandfathering.provision under vvh;ich, in certain circumstances, the former accred1ted investor
et werth:standardtvill apply m connection wrth aeciuisitions.of securities p.u.,r'suan't to rights held
bya peraon bofore enactment of the Dodd-Frank Act. | | |
B.. Comments on the Cost-Benefit Analysis
In the Proposmg Release, we requested quahtaﬁve and- quantrtatlve feedback on the
nature of the beneﬁts and costs descrlbed and any beneﬁts and costs we may have overlooked. |
No comment Ietters expressly addressed the cost- beneﬁt analysrs in the Proposing Release but
some eemment letters cited certain costs and beneﬁta consistent with those described in this
release m the course of making a variety of suggestions and observations. For e)tample, the rules
-_ that 'vve ar'e adopting, which may result in individuals’ having to estimate the value of their
: pnmary residence in order to determine whether the amount of debt secured against the residence -

exceeds the estimatéd fair market value of the residence, was criticized by some commentators
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on the basis that it would increase compliance costs.”” As indicated above, individuals were .
required to estimate the value of their primary residence to calculate net wbxth as defined before
enactment of the Dodd-Frank Act, and the Commission is not aware that this caused a problem
for individuals seeking to qualify as accredited investors on that basis. Others asserted that the
failure to include grandfathering or other transition provisions in the new rules would impose
costs on investors (who may be unable to protect thei_r.existing investments from dilution or to
exercise pre-existing rights) and on issuers (which may have a harder t:i1:ne raising capiial).7° We
have attempted to respond to that comment by providing for limited grandfathering.
C. Benefits
We believe the rules we are adopting provide the most appropriafe method to implement
Section 413(a), and will résult_ 1n the following_.bc.neﬁtS' compared to other possiblé methods to
implement Section 413(a): '— L ‘ _ . |
| s We belllieve the :ﬁﬂai -zﬁnendments m(;)si agc::urately reflect the mann‘ér in whicﬁ o |
individﬁa,l net worth has traditionally been determined and understood, and what is
commonly understood by “the value of a person’s primary residence.” We believe
investors and issuers ﬁill benefit from implementing rules that are easy to understand
.and consistent with conventional net worth calculation concepts through reduced
transaction costs :'rélative to other alternlat'i'\nes.”"r'1
e The amendments will result in a larger pool of accredited investors than the first
| alternative method of implementation, under which all indebtedness secured by the

primary residence would be included as a liability in the net worth calculation. The

® See letters from IPA, Georg Merkl.

7 See e.g., letters from ABA Investment Advisers Association, Investment Program Association, Real Estate
Investment Securities Association, S&C, Sutherland Asbill & Brennan and Steven J. Thayer , .

M See notes 35- 36 above and accompanymg text.

26




available data suggest that there 1s no material difference in the size of the accredited
investor pool between the alternative we are adopting and the second alternative
method, under which all indebtedness secured by the primary residence would be
excluded from the net worth calculation, even if in excess of the estimated value of
the primary residence. > To the extent that exempt offerings-to accredited investors
are less costly for issuers to complete th_an registered offerings, a larger pool of
accredited investors that may participate m these offerings could resi;lt in‘cost savings
for issuers conducting these offerings. -

¢ The additional provision in the final rules that requires incremental débt secured
against the primary residence to be treated as a liability in the net worth c_alculgtion
for 60 days after it is incufred will eliminate individuals’ ability to inflate their net
worth for purposes_of the accredited investor definition by taking on iﬁcrémeﬁtal debt
secured against their pnmary rcs_idence; sﬁoﬁly before securities afe sold to them The -
look-back period will reduce incentives to manipulate net worth calculations, should

make investors whose net worth reaches the accredited investor threshold only if

721 Using data from the 2007 Federal Reserve Board Survey of Consumer Finances, our Division of Risk, Strategy

" and Financial Innovation estimates that in 2007 approximately 8.3 million households (7.2% of U.S. households)

- would have qualified as accredited under the standards in our new rules on the basis of net worth, annual income or
both. Approximately 7.6 million of such households (6.5% of U.S. households) would have qualified on the basis of
net worth. If we adopted a standard based on an alternative method of implementation of Section 413(a) that
excludes from the net worth calculation the fair market value of the primary residence but not any indebtedness
secured by the primary residence, only 7.8 million households (6.7%) would have qualified as accredited.
Conversely, if we adopted a standard under which both the fair market value of the primary residence and all
indebtedness secured by the primary residence, even indebtedness in excess of the fair market value of the primary
residence, were excluded from the net worth calculation, the number of accredited U.S. households would have been
the same as under the approach we are adopting. More information regarding the survey may be obtained at
http://www federalreserve.gov/pubs/oss/oss2/scfindex.html, See also note 46 above and accompanying text. Staff
at the Federal Reserve also informed us that based on an unpubtlished 2009 supplemental Survey of Consumer
Finances, which surveyed the same households that were surveyed in 2007, estimates of the number of qualifying

“households in 2009 under the various methods of implementation of Section 413(a) are qualitatively similar to
estimates derived from the 2007 survey. For both 2007 and 2009, the data suggest that the number of households
nationwide that qualify as accredited investors is not affected by whether the net wmth calculatlon mcludcs or

' excludes the underwater portion of debt secured by the primary residence. -
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value of available home equity is included as part of a net worth calculation less .

susceptible to high-pressure sales tactics, and generally will provide investor
protection benefits to households which, under the criteria of Section 413(a), are less
able to bear the economic risk of an investment in unregistered securities.

¢ The provision in the final rules will apply thé pre-Dodd-Frank Act accredited investor
net worth test to acquisitions of securities pursuant to rights held on July 20, 2010 by
persons Qho qualified as accredited investor 6n the basis of net wor:th at the time the
rights were acquired and who held securities of the issuer other than the 'rights on
J ﬁly 20, 2010. Under this provision, investors who no longer qualify as accredited
investors under the new net worth standard, but who would qualify under the former
'standard, will qualify as accredited investors in that limited context. This should |

provide a benefit to both investors and issuers, in that investors who have ceased to

' qualify as a;ccredited invesltors because of ;the change in net worth standard will b.e:i ;
able to exercise pre—éxisting righté even if the issuer is unable or unwilling to permit -
exercise by non-accredited investors, and at lower cost than if the individuals did not
qualify as accredited investors.r

D. Costs )
Like our analysis of the- benefits, oﬁr analysis of ihe cdéts foéuses on the costs zittributé.ble
' fo our adopted language on how to treat the primary residence and debt secured by the primary
residence in the calculation of net worth, including the treétment of debt incurred in the 60 days
before the net worth calculation is perfbrmed, and on the costs attributable to the transition
provision included in the final rules.

Many of the potential costs of our amendments are dependent on a number of factors. ' .




Costs may include the following:

Our amendments involve more complex calculations than the two alternative possible
approaches we have identified.”® Although no third party appraisal is required, our
amendments may require estimating the fair market value of the investor’s primary
residence to determine whether it éxceeds the amount of indeﬁtcdness sécured by the
primary residence. In contrast, both of thc'altlemative net worth caiculatidl_ls could be
perfo;jmed merely by ignoring the primary residence as an asset in. deten;lining--ﬂle net
worth amount, and in the case of the second alternative methed of iinplemgntation also
ignoring the indebtedness secured by the primary residence. However, this would appear

to be a manageable cost. Investors had to estimate the fair market of their primary

residence to calculate net worth under the net worth standard for a(%cre'dited- investor that

applied before enactment of the Dodd-Frank Act, and the Commissioh is not aware that
market particibants found the need for sucﬁ an eéﬁmate to be p-rl(:).l:)le'mﬁt_ic'.l

Where indebtedness secured by the primary residence has i11cr¢a§e:c:l in the 60 days
preceding the net §vorth calculation, other than in connection with the'z;cquisition of the
primary residence, our amendments will also require determining the: amount of that

increase, and treating__that amount as a liability in the net worth ca.lcﬂljéti_onl.

‘The amendments could encourage investors (or incentivize salespeople to encourage

investors) to take on indebtedness secured by their primary residence with the primary
motive of inflating their net worth in order to satisfy the new accredited investor net
worth standard. As noted above, we believe the requirement to treat-as a liability any

incremental debt secured by the primary residence that is incurred in the 60 days before

™ Some commentators objected to the proposal on this basis. See note 39 and accompanying text.
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- the accredited investor determination will reduce this incentive by requiring 60 days to .
pass before assets obtained with the proceeds of incremental indebtedness secured by the
primary residence could result in an increase in net wolnh under the rule.

¢ Our amendments require that an investor’s nei worth calculation include as a liability any
amount by which the indebtedness secured by the investor’s primary residence excéeds
the estimated fair market value of the resid_ence,. It 1s possible that our amendm‘eﬁts \-\ﬁll. |
result in a smaller pool of eligible accredited investors than if we implementc& an - :
alternative approach that would exclude all indebtedness secured by the primary - -
residence, even amounts in excess of the value of the residence. The data available tb us o
do not support this view. The 2007 Federal Reserve Board Survey of Consumer Finfc_nnqes
suggests that there is no differeﬁce in the number of households that would have quahﬁed :

under the two standards in 2007 (that is, subject to sampling error, there were no. . . ‘_ .

households that had a nét worth of $1 million or less if the underwater portio_ﬁbf ﬂl@'}l— ‘
mortgage was considered as a liability but greater than $1 million if it was disregarcic:t.’t-)'.74
Staff at the Federal Reserve have informed us that based on an unpublished 2009
supplemental Survey of Consumer Finances, es‘tirﬁates of the number of qualifying-
households in 2009 under the two methods of itnplementation are qualitativély_ sumlar to

~ estimates derived from the 2007 survey. Névertﬁeless, if our amendments re?sult m a |
smaller pool of accredited investors than would otherwise be the case, that could resuit in
increased costs for companies and funds thaf are seeking accredited investors to |
participate in their exempt offerings.

o The treatment of indebtedness secured by the primary residence that is incurred within 60

" See note 46 above. -
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days before the accredited investor determination may result in some individuals failing
to meet the $1 million net worth threshold for 60 days after entering into new financing
or refinancing arrangements, who would have met such threshold if no look-back
provision applied, if the proceeds of such refinancing are invested in the primary
residence or are otherwise disposed of without acquiring an asset that is included in the
net worth calcul_ation: Such individuals may lose investment opportum'tieé if 1ssuers are
not ﬁllﬁg or ablé tol allow them to- participate in offerings conducted during the péﬁod '
in which they do not qualify as accredited investors.

» The transition 'prolvisi.on we are including will, in limited circumstances, permit investors
who do not qualify as accredited investors under the new net worth standard, but who do
qualify underﬁe previous sténdard, to acquire securities pursuant to pre-egisting rights
without the protections afforded to non-accredited investors. This will impose costs to

" the extent ﬁat suéh inveétorS‘would have benefited from such protections. The transition
provision épplies énly in limited circumstances, which may prevent some investors from
paﬁicipating in some offerings and may cause issuers to incur the cost of seeking out
other investors.

A Consideration of Burden on Competltlon and Promotlon of Efficiency, Competltlon '
' and Capital Formatlon :

Section 2(b) of the Securities Act requires us, when engaging in rulemaking where we are
required to consider or -d'etefrriine whether an action is necessary or appropriate in the public
. interest, to consider, in addition to the protection of investors, whether the action will promote
efficiency, competiﬁon,-and dapital formation. In the Proposing Release, we considered our
proposed amendments and rcquested comment on their potential impaqt in light of those

. standards.. We believe the amendments adopted today may facilitate capital formation and
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promote efficiency, relative to an alternative method of implementation that would exclude only
the fair market value of the primary residence from the net worth calculation and would not
provide grandfathering to facilitate exercise of pré—existing rights under certain circumstances.
We do not anticipgte that the amendments will have any effects on competition.

We believe the amendments impose no significant i)urdcn 611 efficiency, competition and
capital fdrmatiqn beyond any that may ha\_(e been imposed by enactment of the Dodd-Frank Act.
As discussed in thé cdst-beneﬁt analysis in Part IV above, however, the laﬁguage of
- Section 413(a) could be subject to alternative methods of implementation if our rules do not
provide standards for how to calculate thé value of the primary residence. In this-regard, we
‘added explanatory language to our rules 'on how to treat the primary residence and indebtedness

secured by the primary residence in determining v.vhether-a person qualifies undér the accredited
investor net worth standard. ‘We.believe these amendmeﬁts further the purposes underlying the
requirements of Secﬁon 413(3) of tﬁe Dodd;ani( Act. | o o
- The adopté_d explanatory language requires that in calculating net worth:
e the primary residence not be included as an asset; and
e debt secqred by the primary residence not be included as a liability, except that
. if the amount of debt secured by the primary residence has increased in the
60 da);s preceding tile accreditéd investor detéﬁnination, other than in
connection with the acquisition of the residence, the amount of such
| increase must be included as a liability; and
¢ if the amount of debt secured by the primary residencé é)'(ceeds the

estimated fair market value of the primary residence, the amount of such

excess must be included as a liability.




As described above, we believe the approach we are adopting is generally consistent with
what 1s commonly understood by “the value of a person’s primary residence,” and is preferable
to either of the two alternative approaches. The addition of provisions related to any net increase
in the amount of debt secured by the primary residence in the 60 days preceding a sale of
securities is a straightforward provision to safeguard against manipulation of the general rule.
Several comment letters addressed the burden and uncertainty on investors and issuers inherent
inan approach that re'lies- on a determination of the fair market value of the primary residence,
which is necessary in order to determine whether any indebtedness secured by the primary
residence exceeds the value of the residence.”” These letters favoréd an approach thgt excludes
from the net worth calculation both the value of the primary residence and all indc;btednegs

- secured by the primary residence, which they argue };»rould provide investors and their ad;risors
with certainty regarding the net worth calculation. We believe, however, that it ﬁould be
inappropriate to irﬁplément Sec'tion 413(a) in this way, because it would re-sullt, m .a highé'r-r-létl |
worth for investors with “underwater” mortgages as compared to the same investofs’ basic net
worth calculated without excluding the value of the pﬁmary residence.”® Furthermore, we note
that, before the enactment of _the Dodd-Frank Act, a net worth calculation in connection with
determining acéredited investor_ status required estimating the fair market value ofthe primary
residence. The existing i)ool of accredited investors and i-ssuers, silould be famili&;r -v;rith this kina-
of estimate, which should mitigate the burdens cited in these letters.

The final amendments may result in a pool of accredited investors that is larger than the

first alternative approach, which would not net out debt secured by the primary residence.”” To

* See letters from IPA, Georg Merkl, REISA and Steven J. Thayer,
7 See note 42 above and accompanying text.
7 See note 72 above axgd'_apcb;qpéhying text.
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the extent that exempt offerings to accredited investors are less costly for issuers to complete
compared to re_:gistered offerings, issuers conducting these exerﬁpt offerings under the new
amendments could potentially experience greater cost savings than under the first altemative
standard. Based on the available data, the second alternative approach to excluding the value of
the primary residence under Section 413(a) (excluding from net worth the fair market value of
- the primary residence and a;ll indebtedness secured by the primary residence, including all such
indebtedness in excess of the fair market value of the property) would not result in la' measurably
larger pool of eligible accredited investors than under our amendmentsr, and therefore would not
appear to result in additional cost savings compared to our amendments.”®

We believe thét the provisions in the final rules dealing with the treatment of debt -
secured by the primary residence wﬂl not significantly affect the costs of compliance for fnost
market participants, _and therefore will not have a significant effect on efficiency or capital
t:'ofmétion. Where the éstimated faif ma;ket value of the primary resideﬁce may be- -leés than'th-e
amount of debt secured by thé resid;ence, individuals will have to estimate such fair market value
in order to establish whether any portion of the debt secured by the primary residence must be
included as a liability in the net worth calculation. The rules require an estimated fair market
. value only; no third party valuati_oﬁ will be required.

There is some further 'cdmﬁlexity to the net worth calculation for individualls who have
increased the amount of debt secured by their primary residence in the 60 days before seeking to

qualify as accredited investors, in that they will be required to treat the incremental debt as a

liability. This provision méy also result in some individuals’ ceasing to satisfy the $1 million net-

worth threshold for 60 days after entering into new financing arrangements that increase the

s See note 46 above and accompanying text. -




amount of indebtedness secured by their primary residence, if the proceeds of such financing are
invested in the primary residence or are otherwise disposed of without creating an asset for net
worth purposes. This may result in the individuals’ losing investment opportunities, and issuers’
losing qualified investors during such 60-day period.

Several commentators expressed cbncern that not providing grandfathering could impose
" costs on botl_i investors and issuers, including increased-t;ral_lsaction costs for offcringg 'that no
longer qualify for exemption or tﬁ'at include non-accredited :investom;7?diluﬁon-9r oﬂier
impairment of existing investments for investors that are excluded from follow-on investment
opportunities because they no longer qualify as accredited;® investors being forced to abandon
investment strategies;”’ investors losing the bengﬁt of previously bargained-for -rights;8_2 burdgn_s
on iséuers because existing investors may be ineligible to make follow-on'investm.ents;é? and the
impact on private company capital formation attﬁbutable toa déc_rease in the r;umbgr of . '.
‘accredited investofs and the Withdrawél of broker--dea.lers' from the priva.te placein-én-tIiléairl(-r..at-..84

While the Commission acknowledges these potential costs, there are no avaiiabie datﬁ
tracking Regulation D investment by household, so we cannot develop quantitative estimates of
the economic impact of eliminating from the pobl of accredited investors the houscholds' that no
longer qualify based on the new net worth standard, or of providing excmptivé-qr oth'e_f relief-

from the new standard, which would keep such households in the accredited investor pool. This

” Georg Merkl; REISA.

% Georg Merkl; S&C; Sutherland; ABA; IPA; REISA; IAA; Steven J. Thayer.
81 Qutherland; IAA.

82 Robert G. Edgerton; S&C; IAA; Steven J. Thayer.

B IPA; REISA; IAA.

8 REISA.
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impact arises principally as a result of the enactment of Section 413(a) of the Dodd-Frank Act .
and only to a limited extent from our exercise of rulemaking discretion.

The'final rules provide for limited transition relief by appl)_ring the former accredited
investor net worth test to acquisitions of securities pursuant to rights to acquire securities, if the
rights were held on July 20, 2010; the person qualified as an accredited investor on the basis of
- net worth at the time the rights were acqx_lired, and the person held securities of ;hc_a issuer other _
than the rights on July 20, 2010. We believe this provision strikes a.n aplpr'opri.ate balance - o
between preserving investors’ ability to exercise previously bargained-for rights, which
otherwise may have been imbaired by the change in the accredited investor definition, and
© maintaining the investor protecti_on benefits that Section 413(a) seeks to achieve.‘

Where the transition provision is unavailable, the new accreditéd inyestor net worth te.s.t '

will apply. This may prevent some investors from participating in some offerings and_'causé : .

issuers to seek out othef- iﬂvcsfo_rs. HoWever, we Be]ieve the final rules will proﬁde 'Eeﬂeﬁts.:'fo.ri
individuals who would me;at the $1 million accredited investor net worth standard onlS/ if their
home gquity were taken into account, to the extent they are protected by the enhanced
7 disclosures required in registered offerings and offerings involving non-accredited investors, or

‘become ineligible to paﬁicipgt_é ‘_iﬁ.inyesnnents in restricted securities pursuant tfoRegt{laiti_on D

" or Section 4(5),7whjch are generally substantialiy less liquid fﬁan secui‘itieé issued in i'cgistered
offerings and may entail substantial additional risks.

We do not believe the amgndments affect compeltition beyond what is required by

Section 413(a). The amendments would apply equally to all issuers pa:tticipﬁting in exempt

offerings under Regulation D and Section 4(5), in respect of all of their investors. We also do
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not believe that Section 413(a) itself places a burden on competition that our rules should
ameliorate, except to the extent provided by the transition provision.

In addition to the effects described above, the amendments may positively affect
efﬁpiency and capital formation in other ways by providing a clear standard to calculate and
exclude the value of the primary residence. This shoul(i geneﬁlly benefit issuers and investors
s - by making the requiremef_lt_s of Section 413(a) easier to apply and comply with, réducing thg-risk _

of ﬁalcs to invegtom who d_d not ‘meet the new accredited investor net worth standérds, as well as
the risk that an issuer may violate Securities Act registration requirements. Clear rules will also
serve to promote efficiency by redﬁcing the risk of issuers’ inability to raise capital because of
_uncertainty In interpreting our rules. G;eat_er-claﬁty and certainty in our accredited investor net
.Worth standards also should foster greater confidence in our private placement markets and
‘ultimately reduce the cost of capital, promoting increased capital formation, especially small
| -'.Lﬁéinéss capftal formation, WhlchRegulatlon D Wasldﬁlginally désigned to perm-olfi;e'.
‘VI.  Final Regulatory Flexibility Act Analysis

This final regulatory flexibility analysis has been prepared in accordance with thé
Regulatory Flexibility Act.® Thié final regulatory flexibility analysis relates to amendments to
qtu- accredited investor rules under the S_ecﬁﬁﬁes Act to implement the requirements of Section
" 413(a) of thie Dodd-Frank Act. - | o
'A.  Reasons for and Objectives of the Amendments .

The reason for the amendments is to irﬁplement the requirements of the Dodd-Frank Act,
f)ﬁmarily the requirements of Section 413(5) of that statute. Section 413(a) requires the |

_definitions of “accredited investor” in the Securities Act rules to exclude the value of a person’s

L 85 5U.S.C. §§ 601 et seq.
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primary residence for purposes of determining whether the person qualifies as an “accredited
investor” on the basis of having a net worth in excess of $1 million. Under the previous
standard, individuals qualified as accredited investors if they had a net worth of more than

$1 million, including the value of their primary residence. The change to the net worth standard
was effectiv;a upoﬁ enacﬁnent by operation of the Dodd-Frank Act; but Sectioq 413(a) also
requires us to revise the Securities A_ct agcredjted'investor definitions to conform to the new

) stzinda}d, which we are 'd;)ingvby reﬁsmg Securities Act Rule 501(a)(5) of Regulation D and
Rule 215(e).

Our primary objective is to implement the requirements for a new accredited investor net
worth standard in Section 413(a) of the Dodd-Frank Act We note that Section 413(a) does not
prescnbe the method for calculatlng the value of the primary residence, nor does it address
speciﬁcally the treatmept of in:debtedne'SS secured by the residence for purposes of the net worth
determination. Accordmgly, \;ve é.re cxefcising our discretion by providing expiici't'_requiremeﬁt's
regarding the treatment of the primary residence and indebtedness secured by the primary
residence in the calcﬁlation of net worth. We believe this standard is generally conststent with
conventional and commonly understood methods of determining net worth, and what 1s
commonly under_s.'to_q'c.lfby' “the'\{alue 'of a pe;son’s primary residence” (with the adﬂiﬁon ofa -
provision for th;a.';spécia'l' u‘éaﬁneht of debt secured by a primary residence that is incurlred in the
60 .days preceding a éaie of securities), and is preferable to other possible methods of
implementation of the statutory language, such as: (1) excluding from net worth the fair market
value of the primary residence without netting out indebtedness secured by the primary

residence; and (2) excluding from net worth the fair market value of the primary residence and
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all indebtedness secured by the primary residence, regardless of whether it exceeds the fair

market value of the primary residence.

We are describing how to treat the primary residence and indebtedness secured by the
primary residence in the calculation of net worth, so that implementation proceeds efficiently,
with a minimum amount of uncertainty. We believe these amendments will help to reduce the
cost of exempt offerings under Regulatlon D and Section 4(5), relatlve to the cost of such
transactions w1th less specific 1mplementat10n of Sectlon 413(a), by reducmg uncertalnty among
issuers and investors in applying the new accredited investor net worth standard mandated by
Section 413(a) of the Dodd-Frank Act. By providing greater spectficity, we are attempting to
remove a possible impedimént to issuers using these forms of offering, thereby potentially

-lowering the cost of capital generally and facilitating capital formetion, especiaﬁy for smaller

issuers, while protecting investors.

“The final a:ﬁend:ﬂents also address incremental indebtedness secured by the primary
residence that is incurred within 60 daye before the relevant sale of securities. This provision
will eliminate individuals® ability to artificially inflate their net worth for purposes of the
aecredlted investor deﬁnltlon by taking on incremental debt secured against thelr re51dence

. shortly before participating in an exempt offering.

The final amendments also include a transition provision, under which the former
accredited investor net worth test will apply to acquisitions of securities pursuant to riglﬁs to
a_cquire securities, if the rights were held on July 20, 2010, the person qualified as an accredited
iﬁvestor on the basis of net worth at the time the rights were acquired, and the person held
securities of the iseuer other than the rights on July 20, 2010. This provision should facilitate the

- .exercise of nghts held at the time of enactment of the Dodd-Frank Act by persons who would
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qualify as accredited investors under the former test but not the new test in limited circumstances .

that should not give rise to significant investor protection concerns.
B. Significant Issues Raised by Public Comments

In the Proposing Release, we requested comment on every aspect of the initial regulatory
flexibility analyms (“IRFA™), 1ncludmg the number of small entities that would be affected by
.'.- the proposed amendmcnts the nature of the. unpact how to quantlfy the number of small entltlcs
that would be affected, and how to quantify the 1mpact of the proposed amendments. We dld not
receive comments specifically addfessing the IRFA. | . o

C. Small Entities Subject to the Rule

The amendments will affect issuers that are small entities, because issuers that are _srhalI _

entities must believe or have a reasonable basis to believe that prospective investors are

. accredited investors at the time of the sale of seéuritifes if they are relying on thé deﬁnition of -
“accredited investor” for an exemnption under Regulation D olr Section 4(5). For purboses 6f the
Regulatory Flexibility Act under our rules, an issuer is a “small business” or “srﬁall
organization” if it has total assets of $5 million or less as of the end of its most recent fiscal .
year.® For purposes of the Regulatory Flexibility Act, an investment company is a small enﬁty
if it, togetﬁer with othér investrﬁent éoinpaniesin the séme group of related in{restiﬁent | :
companies, has net assets of $50 million or less as of the end of its most recent fiscal yéar. . The
amendments apply to all issuers that rely on the accredited investor net worth stahdafds in thé

: éxemptions to Securities Act registration in Regulation D and Section 4(5).

All issuers that sell securities in reliance-on Regulation D and Section 4(5) must file a

% 17 CFR 230.157.




notice on Form D with the Commissiorr. However, the vast majority of companies and funds
filing notices on Form D are not required to provide financial reports to the Commission. For the
fiscal year ended September 30, 2010, 22,941 issuers filed a notice on Form D. We believe that
many of these issuers are small entities, but we currently do not collect information on total
assets of all issuers to determine if they are small entities for purposes of this analysis We note,
K however, that for the fiscal year ended September 30, 2010 the median offermg size for _
offenngs under Regulation D was approxunately $1 nulhon wh1ch is consistent wrth the-
prevalence of small issuers.
D. Projected Reporting, Recordkeeping and Other Compliance Requirements |

. None of our amendments mll iricrease the inforrr_lation. or time reqhir_ed to complete the- '
Form D that must be filed with the '.Cer_mnission in connection with sales under Reguiatior_l D and
Section 4(5) Our amendments adjust our rules so they comply Wlth the requrrements of
| Sectlon 413(a) of the Dodd- Frank Act mcludmg adding an anti-evasion prowsmn with respect to
debt secured by a primary residence incurred within the 60 days before a sale of securities and a
limited transition provision. The rules woirld not require any further disclosure than 1s currently.

o required in offerings made in reIiance on Regulation D and Section 4(5). To the extent that the

i arnendments provide standards on how to treat the pnmary residence and 1ndebtedness secured

- ‘by the primary residence in caleulaung net worth under the accredited investor deﬁmtlon we
- believe that they will eliminate potential ambiguity and facilitate compliance with the accredited.
investor net worth standard mandateti by the Dodd-Frank Act. |
E. Agency Action to Mmumze Effect on Small Entltles

The Regulatory Flex1b111ty Act directs us to consider significant alternatives that would

“accomplish the stated objective of our amendments; while minimizing any significant adverse




impact on small entities. In connection with the amendments, we considered the following .

alternatives:
¢ the establishment of different compliance or reporting requirements or timetables
{that take into account the resources available to small entities;
e the clarification, consolidation, or simplification of the rule’s complia.ncé aﬁd
| reporting requirements for small entities; |
* the use of performance. rather than (iesign standé:rds; and
. an exemption from coverage of the amendments, or any part thereof; for_s:ﬁall
-entities. |
With respect to the establishment of special compliance requirements or timet,ab}c;s
under our ameﬁdments for small entities, we do not think this is feasible or approprizﬁé; Our

amendments do not establish any compliance requirements or timetables for compliancé that we

could adjust to take into account the resources available to"s‘mall entities. MOI"CO\;é'l’;’_tht;;r. |
amendments are designed to eliminate uncertainty among issuers and investors th-at-n}ayx'
otherwise result from inserting only the bare operative language from Section .413(a) of i:he
Dodd-Frank Aét in our rules. Providing greater specificity in our rules should provide issuers,
including small entities, and investors with greater f;ertainty concerning the ava.ilai)'illity; of the
Regﬁlation D and Section 4(5) exeniptions to Securities Act regislratibn t.hat‘rely on the o
accredited investor definition. This should facilitate efficient access to capital for both laige and
small entities consistent with investor protection. |
Likewise, with respect to potentially claﬁﬁdng, consolidating, or simplifyiﬁg
compliance and reporting requirements, the amendments do not impose any new compliance or

reporting requirements or change any existing requirements.
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With respect to using performance rather than design standards, we do not believe
doing so in this contéxt would be consistent with our objective or with the statutory requirement.
Our amendments seek to specify how issuers should calculate the value of a person’s primary.
residence for purposes of e_:xcluding its value in determining whether the person qualifies as an
accredited investor on the basis of net worth. Specifymng that issuers should calculate net worth
bje_xcluding the value of thé pnmary residence and leaving the method of calculation to the

discretion of the issuer; as a-pérformance standard wouId, frustrates our purpose aﬁd denies small

entitiés and others of the benefits of certainty that the amendments are designed to ﬁrovide.

With respect to exempting small entities from coverage of these amendments, we
believe such a provision would have no impact on the regulatory burdens on small entities, since

Section 413(a) became effective upon enactment. Our amendments are designed to provide for

: the protection of investors without unduly burdening both issuers and investors, including small

entities and their investors. The)( also are designed to minimize confusion among issuers and
investors. Exempting small entities could potentially increase their regulatory burdens and
increase confusion. We have endeavored to minimize the regulatory burden on all issuers,

including small entities, whilé meeting our regulatory objectives.

-' VIII Statutory Authority and Text of the Amendments

'The amendments described in this release are being adopted under the authority set forth

- in Sections 2(a)(15), 3(b), 4(2), 19 and 28 of the Securities Act, as amended,”’ Section 38(a) of

the Investment Company Act,®® Section 211(a) of the Investment Advisers Act® and Sections

413(a) and 944(a) of the Dodd-Frank Act.

815 U.8.C. 77b(a)(15), 77c(b), 77d(2), 77s and 77z-3.
% 15 U.S.C. 80a-38(a).
%15 U.S.C. 80b-11(a). -

43



List of Subjects in 17 CFR Parts 230, 239, 270 and 275

Reporting and recordkeeping requirelﬁénts, Securities.

For the reasons set out above, the Corpmission amends Title 17, Chapter II of the Code of
Federal Regulations as follows:

PART 230—GENERAL RULES AﬂD REGULATIQNS, SECURITIES ACT OF 193-3

L. The géne_ral authority citation _for Part 230 is revised to read as follows:
Authority: 15 U.S.c. 77b, 77b note, 776, 7_7d,ﬁf, T8, 7Th, 7T, 77, 775, 7723, T7sss, 78, 784,
78j, 781, 78m, 78n, 780, 780-7 note, 78t, 78w, 778ﬂ(d), 78mm, 80a-8, 80a-24, 80a-28, 80'3‘-.29, |
_80a-30,.'and 80a-37, unless otherwise noted. |

* .*- * & &
| 2. .Amend § 230.144, parag‘raph (ad@)tviii), by removing the reference to ‘_‘4_(6) '

(15 [f.S.C. 77d(6))” and adding in its place "‘4(5)_ @15 U.S.C.‘??d(S))”.

3.  Amend § 230. 155, parégl'ai)h (a'),.by témqving the references to “4(6)” a‘n‘d- - |
*“77d(6)” and addiné in their places “4(5)” and “77d(5)”, respectively.

;1. ‘Amend § 230.215 by revising paragraph (e) to read as follows:
§ 230.215 Accredited investor.

KKk L

tej Any natural pers;on w.hose 1nd1v1dua1 n'etz wérth, or jdint net worth with’ thaf pcrsbn,’é |

spouse, exceeds $1,000,000.
| (1) Except as provided in paragraph (e)(2) of this section, for purposes of calculating net

worth under this paragraph (e):

(1) The person’s primary residence shall not be included as an asset;




(11) - Indebtedness that is secured by the person’s primary residence, up to the
estimated fair market value of the primary residence at the time of the sale of securities, shall not
be included as a liability (except that if the amount of such indebtedness outstanding at the time
of the sale of securities exceeds the amount outstanding 60 days before such time, other than as a
result of the acquisition of the primary residence, the amount of such éxcess shall be included as
a liabilii:y);_ and |

(i)  Indebtedness that is secured by the person’s primary residence in excess of the |

. estimated fair market value of the primary residence shall be included as a hability.

(2) Paragraph (1) of this section will not apply to any calculation of a person’s net worth

made in connection with a purchase of se.curi-ties in accordance with a right to purchase such -
_ securities, provided that:

(1) Such right was held by the person on July 20, 2010;

(11) The person qualified as an éccredited investor on the basis of net worth at the time't-h'él
persdn acquired such right; and

(iii) The person held securities of the same issuer, other than such right, on July 20, 2010.

* * * £ T
5. | Amend Part 2'30. by removing the authority citation after the undesignated center
| heading “Regulation D—Ruleé Governing the Limited Offer and Sale of Securities Without
Registration Under the Securities Act of 1933 and preliminary notes preceding §§ 230.501 to
230.508. |
6. Amend § 230.501 by:

revising paragraph (a)(5); and




b. removing the word “principal” and adding in its place the word “primary” in .
paragraph (e)(1)(1).
The revision reads as follows:
§ 230.501 Definitions and terms used in Regulation D.

* * * * *

(a) -* * %

(5) Any natural person whose individual net worth, or joint net worth with that pérs’on"s:
spouse, exceeds $1,000,000.

(i)' Except as provided in paragraph (a)(5)(ii) of this section, for purposes of calculating
net worth under this paragraph (a)(5):

(A)  The person’s primary residence 'sinalllnot be in‘clude’d as an asset;

(B) Indebtedness that is secured by the person’s primary residence, up to the .

estimated fair market value of the primary Ar'esi‘d‘én_cé, at the time of the s-.ale of secyﬁiﬁés, .sha,'ll n;t'-
be included as a liability (except that if ti;e amount of such indebtedness outstanding at thé t_im'e.
of sale of securities exceeds the amount outstanding 60 days before such time, other than as a
result of the acquisition of the primary residence, the amount of such excess shall be included as
a liability); and. |

(C) Indebtedness that 1s securea b)f the person’s pximary residence in excess of the
estimated fair market valtue of the primary residence at the time of the sale of securities silall be
included as a liability;

(ii) Paragraph (a)(5)(1) of this section will not apply to any calculation of a person’s net

worth made in connection with a purchase of securities in accordance with a right to purchase

such securities, provided that: ' - .




Regulations.

(A) Such right was held by the person on July 20, 2010;

(B) The person qualified as an accredited investor on the basis of net worth at the timg
the person acquired such right; and

C) The person held se_curities of the same issuer, other than such right, onJ uly 20, 2010.

* * * * * -
PART 239—FORMS PRESCRIBED UNDER TI-IE SECURI_TIES ACT OF 1933
| 7. The general auﬁhofity c1tat10n for Part 239 is revised to read as follows:
Authority:l 15 U.S.C. 77f, 77g, 77h, 77}, 77s, 772-2, 772-3, T7sss, T8¢, 78, 78m,
78n, 780(d), 780-7 note, 78u-5, 78w(a), 7811, 78mm, 80a-2(a), 80a-3, 80a-8, 80a—9,. 80a-10, 80a-
13, 803724, 80a-26, 80a-29, 80a-30, and 80?.-37', unless othc_erwis'e noted.
e e e

8. Amend § 239.500 by re_rnoying the refefgnce to “4.(6)".’ and adding in its place
“4(5)” in the heading and in the first sentence of paragraph (a)(1). |

9.  Amend Item 6 in Form D (referenéed in § 239.500) by:

a. Removing the phrase “Securities Act Section 4(6)” and adding in its place
“Securities Act Section 4(5)” next to the appropriate check box; and

b. Removing the r_efereﬁce té “4(6)"-and adding in its p_léce “4(5)” in the first
sentence of the first palragraph of the General Instructions.

Note: The text of Form D does not, and the amendments will not, appear in the Code of Federal

PART 270—RULES AND REGULATIONS, INVESTMENT COMPANY ACT OF 1940

10.  The general authority citation for Part 270 continues to read in part as follows:
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Authority: 15 U.S.C..80a-1 ef seq., 80a-34(d), 80a-37, and 80a-39, unless .

otherwise noted.

11. Amend § 270.17j-1, paragraph (a)(8), by removing the references to “4(6)”and
“77d(6)” and adding in their places “4(5)” and “77d(5)”, respectively.
PART 275—RULES AND REGULATIONS INVESTMENT ADVISERS ACT OF 1940

12. . The authonty citation for Part 275 contmues to read in part as follows

Authority: 15 U.8.C. 80b-2(a)(1 IXG), 80b-2(a)(1 N(H), 80b-2(a)(17), 80b-3, 80b- .
4, 80b-4a, 80b-6(4), 80b-6a, an-d 80b-1‘1, unless otherwise noted.
* k% x %
13.  Amend § 275.204A-1, pa;’;graph (eX7) By removing thé references to “4(6)” and

“77d(6)” and adding in their places “4(5)”and “77d(5)”, respectively. _ o .

By the Commussion.

Elizabeth M. Murphy
* Secretary

Dated: December 21, 2011

0usn', Dol
By: Kevin M. O'Neill -
Deputy Secretary
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SECURITIES AND EXCHANGE COMMISSION

17 CFR PART 240

[Release No. 34-66020; File No. S7-19-10]

RIN 3235-AK69

Extension of Temporary Registration of Municipal Advisors

AGENCY: Securities and Exchange Commission.

ACTION: Interim final temporary rule; extension.

SUMMARY: The Securities and Exchange Commission (“Commission”) is amending interim
final temporary Rule 15Ba2-6T, which provides for the temporary registration of municipal
advisors under the Securitics Exchange Act of 1934 (“Exchange Act”), as amended by the Dodd-
Frank Wall Street Reform and Consumer Protection Act (“Dodd-Frank Act”), to extend the date
on which Rule 15Ba2-6T will sunset from December 31, 2011 to September 30, 2012. Under
the amendment, all temporary registrations submitted pursuant to Rule 15Ba2-6T will expire no
later than September 30, 2012.

DATES: Effective Date: December 31, 2011. Interim final temporary Rule 15Ba2-6T will
expire on September 30, 2012.

FOR FURTHER INFORMATION CONTACT: Victoria Crane, Assistant Director, Office of
Market Supervision, at (202) 551-5744; Yue Ding, Attorney-Adviser, Office of Market
Supervision, at (202) 551-5842; Mary Simpkins, Senior Specigll Counsel, Office of Municipal
Securities, at (202) 551-5683; Dave Sanchez, Attorney Fellow, Office of Municipal Sécurities, at
(202) 551-5540; John L. McWilliams, 111, Attorney Fellow, Office of Municipal Securities, at
(202) 551-5688; or any of the above at Division of Trading and Markets, Securities and

Exchange Commission, 100 F Street, NE., Washington, DC 20549-6628.
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SUPPLEMENTARY INFORMATION: The Commission is extending the expiration date for.
interim final temporary Rule 15Ba2-6T under the Exchange Act.
I. DISCUSSION

Section 15B(a)(1) of the Exchange Act,! as amended by Section 975(a)(1)(B) of the
Dodd-Frank Act,” makes it unlawful for a municipal advisor to provide advice to or on behalf of
a municipal entity or obligated person with respect to municipal financial pfoducts or the
issuance of municipal securities, or to undertake a solicitation of a municipal entity or obligated
person, unless the municipal advisor is registered with the Commission. Section 15B(a)(2) of the
Exchange Act,’ as amended by Section 975(a)(2) of the Dodd-Frank Act, provides that a
municipal advisor may be registered by filing with the Commission an application for
registration in such form and containing sﬁch information and documents concerning the
municipal advisor and any person associated with the municipal advisor as the Commission, by
rule, may prescribe as necessary or appropriate in the public interest or for the protection of
investors. |

The registration requirement for municipal advisors became effective'on October 1, 2010.
On September 1, 2010, the Commission adopted interim final temporary Rule 15Ba2-6T under
the Exchange Act,* which permits municipal advisors to temporarily satisfy the statutory

registration requirement by completing Form MA-T? through the Commission’s public website.®

! 15 U.S.C. 780-4(a)(1).

2 Pub. L. 111-203, 124 Stat. 1376 (2010).
3 15 U.S.C. 780-4(2)(2).

4 17 CFR 240.15Ba2-6T.

. 17 CFR 249.1300T.

6 See Securities Exchange Act Release No. 62824, 75 FR 54465 (September 8, 2010)
(“Interim Release™). The Commission received seven comment letters on the Interim
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Rule 15Ba2-6T serves as a transitional step to the implementation of a permanent registration
program, makes relevant information available to the public and municipal entities, and permits
municipal advisors to continue their business after October 1, 2010.

Under existing Rule 15Ba2-6T, all temporary registrations submitted pursuant to that rule
will expire on the earlier of: (1) the date that the municipal advisor’s registration is approved or
disapproved by the Commission pursuant to a final rule adopted by the Commission establishing
another manner of registration of municipal advisors and prescribing a form for such purpose;7
(2) the date on which the municipal advisor’s temporary registration is rescinded by the
Commission; or (3) on December 31, 201 1.2 Further, existing Rule 15Ba2-6T will expire on
December 31, 2011

As stated in the Interim Release, the Commission believes that providing a temporary
registration process for municipal advisors, pursuant to an interim final temporary rule, is a
necessary and appropriate way 1o proceed, is consistent with the intent of Congress in enacting
Section 975 of the Dodd-Frank Act, and is a tailored way to provide investors and municipal

entities with basic and important information while the Commission considers a permanent

Release. See letters from Brad R.J acobsen, dated September 7, 2010; J ohn J. Wagner,
Kutak Rock LLP, dated September 28, 2010; Joy A. Howard, Principal, WM Financial
Strategies, dated October 5, 2010; Steve Apfelbacher, President, National Association of
Independent Public Finance Advisors, dated October §, 2010; Carolyn Walsh, Vice
President and Senior Counsel, Center for Securities, Trust and Investments, American
Bankers Association, Deputy General Counsel, ABA Securities Association, dated
October 13, 2010; Amy Natterson Kroll and W. Hardy Callcott, Bingham McCutchen
LLP, on behalf of the National Association of Energy Service Companies, dated October
13, 2010; and Leslie M. Norwood, Managing Director and Associate General Counsel,
Securities Industry and Financial Markets Association, dated November 15, 2010.

7 On December 20, 2010, the Commission proposed for public comment rules for the
permanent registration of municipal advisors. See Securities Exchange Act Release No.
63576 76 FR 824 (January 6, 2011) (“Proposing Release™).

i See 17 CFR 240.15Ba2-6T(e).
? See 17 CFR 240.15Ba2-6T(f).




registration program. As noted above, however, existing Rule 15Ba2-6T will expire on
December 31, 2011. Accordingly, the Commission has determined that it is necessary and
appropriate to extend the expiration date of Rule 15Ba2-6T to September 30, 2012, to provide a
method for municipal advisors to continue to temporarily satisfy the registration requirement
under Section 15B of the Exchange Act until the Commission promulgates a final rule
establishing another manner of registration of municipal advisors, prescribing a form for such
purpose, and developing an electronic registration system. This extension will prevent a gap
between the time at which the temporary rule expires and at which municipal advisors must be
registered with the Commission under a permanent registration regime. The Commission notes
that it is adopting amendments to Rule 15Ba2-6T only to extend the expiration date of that rule.
The Commission is not making any other amendments to Rule 15ﬁa2-6T or Form MA-T.

Specifically, the Commission is amending Rule 15Ba2-6T(¢) to provide that all
temporary registrations submitted pursuant to Rule 15Ba2-6T will expire on the earlier of: (1)
the date that the municipal advisor’s registration is approved or disapproved by the Commission
pursuant to a final rule adopted by the Commission establishing another manner of registration of
municipal advisors and prescribing a form for such purpose; (2) the date on which the municipal
advisor’s temporary registration is rescinded by the Commission; or (3) on September 30, 2012.
The Commission is also amending Rule 15Ba2-6T(f) to provide that the interim final temporary
rule will expire on September 30, 2012. Thus, absent further action by the Commission, Rule
15Ba2-6T will expire on September 30, 2012 at 1 1:59 p.m. Eastern Time.

The Commission has considered the seven comment letters received on the Interim

Release!® and, given the limited nature of this extension and the Commission’s ongoing process

10 See suptra note 6.




of considering permanent rules for the registration of municipal advisors, the Commission is not
making any other changes to the temporary registration rule and Form MA-T. The Commission
believes that making other changes to the temporary rule and Form MA-T could cause those
relying on the rule or form to need to make adjustments to their operations or amendments to
their forms that may be applicable only until the permanent rules are considered by the
Commission. The Commission also notes that the comment letters received in response to the
Interim Release were addressed in the Proposing Release, and were considered for purposes of
the proposed rules for the registration of municipal advisors.

The amendments to Rule 15Ba2-6T will be effective on December 31, 2011. The
Administrative Procedure Act (“APA”) generally requires an agency to publish notice of a
proposed rulemaking in the Federal Registe:r.11 This requirement does not apply, however, if the
agency “for good cause finds (and incorporates the finding and a brief statement of reasons
therefor in the rules issued) that notice and public procedure thereon are impracticable,
unnecessary, or contrary to the public interest.”'? The Commission notes that extending the
expiration date of Rule 15Ba2-6T will not affect the substantive provisions of that rule, and will
allow municipal advisors to continue to compiy with the statutory registration requirement until a
permanent registration regime becomes effective. Further, the Commission notes that extending
the expiration date of Rule 15Ba2-6T will prevent a regulatory gap from developing between the
time at which the temporary rule expires and at which municipal advisors must be registered
with the Commission under a permanent registration regime. For these reasons, and the reasons

discussed throughout this release, the Commission believes that there is good cause to extend the

1 See 5 U.S.C. 553(b).
12 57.8.C. 553(b)(B).




expiration date of Rule 15Ba2-6T to September 30, 2012, and to find that notice and solicitation
of comment on the extension is impracticable, unnecessary, or contrary to the public interest.'?

The APA also generally requires that an agency publish a substantive rule in the Federal
Register not less than 30 days before its effective date.* However, this requirement does not
apply if the agency finds good cause and publishes such cause with the rule." For reasons
similar to those explained above, the Commission finds good cause not to delay the effective
date of the extension.

In connection with the adoption of Rule 15Ba2-6T and Form MA-T, the Commissipn
submitted to the Office c;f Management and Budget (‘OMB”) a reques.t for approval of the
“collection of information” requirements contained in the temporary rule and form in accordance
with the Paperwork Reduction Act of 1995.16 OMB initially approved the collection of
information on an emergency basis with an expiration date of March 31, 2011. The Commission
subsequently submitted a request for extension of the approval, and OMB extended the approval
to March 31, 2014. The collection of information to which Rule 15Ba2-6T and Form MA-T
relates is “Rule 15Ba2-6T and Form MA-T — Temporary Registration of Municipal Advisors.”

The OMB control number for the collection of information 1s 3235-0659. Since the Commission

13 This finding also satisfies the requirements of 5 U.S.C. 808(2), allowing the rule
amendments to become effective notwithstanding the requirements of 5 U.S.C. 801 (ifa
federal agency finds that notice and public comment are “impracticable, unnecessary or
contrary to the public interest,” a rule “shall take effect at such time as the Federal agency
promulgating the rule determines™). Because the Commission is not publishing the rule
amendments in a notice of proposed rulemaking, no analysis is required under the
Regulatory Flexibility Act. See 5U.S.C. 601(2) (for purposes of the Regulatory
Flexibility Act, the term “rule” means any rule for which the agency publishes a general
notice of proposed rulemaking).

14 See5U.8.C.553(d).
15 gee 5 U.S.C. 553(d)(3).
16 447U.8.C. 3501 et seq.




is not amending Rule 15Ba2-6T or the disclosure requirements contained in Form MA-T other
than extending the expiration date for Rule 15Ba2-6T, this amendment will not change the
“collection of information” previously approved by the OMB.

The Commission is sensitive to the costs and benefits of its rules. The Commission has
previously considered and discussed the costs and benefits of Rule 15B22-6T."" Since the
Commission is not amending Rule 15Ba2-6T and Form MA-T other than to extend the
expiration date for that rule, the Commission believes that the same general analysis will
continue to apply for the period of the extension. An important benefit.of extending the
expiration date for Rule 15Ba2-6T, however, will be to allow municipal advisors to continue to
comply with the statutory registration requirement until a permanent registration regime becomes
effective, and to avoid a regulatory gap from developing between the time at which the
temporary rule expires and at which municipal advisors must be registered with the Commission
under a permanent registration regime.

Since the Commission is only extending the expiration date for Rule 15Ba2-6T and is not
substantively changing Rule 15Ba2-6T and Form MA-T, the Commission’s estimated burden for
each municipal advisor to complete and amend Form MA-T remains unc:hanged.]8 However, the

Commission estimates that as a result of the amendment, approximately 162" new municipal

17 For a detailed description of the costs and benefits of Rule 15Ba2-6T, see Interim

Release, supra note 6 at 54474-75.

18 The Commission notes that in the Interim Release, it had estimated that approximately

1,000 municipal advisors would be required to complete Form MA-T. See Interim
Relcase, supra note 6 at 54473. It further conservatively estimated that all 1,000
municipal advisors would have to amend their forms once between September 1, 2010
and December 31, 2011, recognizing that the actual number would likely be lower than
1,000. Seeid. Asof November 31, 2011, the Commission has received 967 initial
registrations, 102 amendments and 33 withdrawals.

19 The Commission estimates that, between January 1, 2012 and September 30, 2012, there

will be approximately 18 initial registrations per month, which is the average number of
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advisors will register between January 1, 2012 and September 30, 2012 at a total labor cost of
~ approximately $1 68,000.2° With regard to the 162 new municipal advisors and the municipal
advisors already registered pursuant to Rule 15Ba2-6T, the Commission estimates that, between
January 1, 2012 and September 30, 2012, there will be approximately 160! amendments and
withdrawals at a total labor cost of approximately $22,000.2

Section 3(f) of the Exchange Act requires the Commission, whenever it engages in
rulemaking and is required to consider or determine whether an action is necessary or
appropriate in the public interest, to consider, in addition to the protection of investors, whether

the action would promote efficiency, competition and capital formation.® In addition, Section

initial registrations the Commission has received per month during the first eleven
months of 2011.

162 (estimated number of initial registrations) x 2.5 hours (estimated time to complete
Form MA-T) = 405 hours; 405 hours x $273 (hourly rate for a Compliance Manager) =
$110,565. 162 (estimated number of new municipal advisors that will hire outside
counsel) x 1 hour (estimated time spent by outside counsel to help a new municipal
advisor to comply with the rule) x $354 (hourly rate for an Attorney) = $57,348.
$110,565 + $57,348 = $167,913. Sce Interim Release, supra note 6 at 54473-74. The
estimated burden for each municipal advisor to complete Form MA-T and the estimated
use of outside counsel by each municipal advisor remains unchanged from the Interim
Release. The $273 per hour figure for a Compliance Manager and the $354 per hour
figure for an Attorney are from SIFMA’s Management & Professional Earnings in the
Securities Industry 2010, modified by Commission staff to account for an 1,800-hour
work year and multiplied by 5.35 to account for bonuses, firm size, employee benefits
and overhead.

20

21 The Commission estimated the number of amendments and withdrawals based on the

number of amendments to, and withdrawals from, registration on Form MA-T that the
Commission has received as of November 31, 2011.

2 160 (estimated number of amendments and withdrawals) x 0.5 hours (estimated time to

amend Form MA-T) = 80 hours; 80 hours x $273 (hourly rate for a Compliance
Manager) = $21,840. See Interim Release, supra note 6 at 54473-74. The $273 per hour
figure for a Compliance Manager is from SIFMA’s Management & Professional
Earnings in the Securities Industry 2010, modified by Commission staff to account for an
1,800-hour work year and multiplied by 5.35 to account for bonuses, firm size, employee
benefits and overhead.

2 See 15 U.S.C. 78c(D).




23(a)(2) of the Exchange Act requires the Commission, when making rules under the Exchange
Act, to consider the impact such rules would have on competition.24 Section 23(a)(2) of the
Exchange Act prohibits the Commission from adopting any rule that would impose a burden on
competition not necessary or appropriate in furtherance of the purposes of the Exchange Act®?
In the Interim Release, the Commission considered the effects of Rule 15Ba2-6T on efficiency,
competition, and capital formation.?® Since the Commission is not amending Rule 15Ba2-6T
and Form MA-T other than extending the expiration date for Rule 15Ba2-6T, the Commission
believes that the same analysis applies, and continues to believe that Rule 15Ba2-6T,-as
extended, will not result in a burden on competition not necessary or appropriate in furtherance
of the purposes of the Exchange Act.
II. STATUTORY AUTHORITY AND TEXT OF RULE AND AMENDMENTS
Pursuant to the Exchange Act, and particularly Section 15B (15 U.S.C. 780-4), the
Commission is amending § 240.15Ba2-6T of Title 17 of the Code of Federal Regulations in the
manner set forth below.
List of Subjects in 17 CFR Pilll't 240
Reporting and recordkeeping requirements, Municipal advisors, Temporary registration
requirements.
TEXT OF RULE AND AMENDMENTS

For the reasons set out in the preamble, Title 17, Chapter II, of the Code of Federal

Regulations is amended as follows.

2 e 15 U.S.C. 78w(a)(2).

eeid.
e Interim Release, supra note 6 at 54475

25

26

5 l"’ g
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PART 240 - GENERAL RULES AND REGULATIONS, SECURITIES EXCHANGE ACT
OF 1934
1. The general authority citation for Part 240 continues to read as follows:

Authority: 15 U.S.C. 77¢, 774, 77g, 775, 77s, 7172-2, 77z-3, Tieee, 77ggg, 77nnn, 77sss,
77ttt, 78¢, 78d, 78¢, 78f, 78g, 78i, 78], 78j-1, 78k, 78k-1, 78], 78m, 78n, 780, 780-4, 78p, 78q,
78s, 78u-5, 78w, 78x, 7811, 78mm, 80a-20, 80a-23, 80a-29, 80a-37, 80b-3, 80b-4, 80b-11, and
7201 et seq.; 18 U.S.C. 1350; and 12 U.S.C. 5221(e)(3), unless otherwise noted.

* * * * *
§ 240.15Ba2-6T [Amended]
2. In § 240.15Ba2-6T, remove the words “December 31, 2011” and add, in their place, the

words “September 30, 20127,

By the Commission.

Ko M. N

Kevin M. O’Neill
Deputy Secretary

December 21, 2011
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' ' UNITED STATES OF AMERICA
. Before the
SECURITIES AND EXCHANGE COMMISSION

SECURITIES EXCHANGE ACT OF 1934
Release No. 66024 / December 21, 2011

ACCOUNTING AND AUDITING ENFORCEMENT
Release No. 3349 / December 21, 2011

ADMINISTRATIVE PROCEEDING
File No. 3-14674

In the Matter of
l - ORDER OF SUSPENSION PURSUANT
ERIC JON STRASSER, - : TO RULE 102(e)(2) OF THE
COMMISSION’S RULES OF PRACTICE

Respondent.

' 3 :
The Securities and Exchange Commission (“Commission™) deems it appropriate to issue

an order of forthwith suspension of Eric Jon Strasser (“Strasser”) pursuant to Rule 102(e)(2) of
the Commission’s Rules of Practice [17 C.F. R §200. 102(e)(2)}."

IL

The Commission finds that:

1. Strasser, age 47, is a resident of Las Vegas, Nevada. Between approximately
2005 and 2009, Strasser was a consultant to Soyo Group, Inc. (“Soyo™) who acted as its de facto
controller in that he prepared Soyo’s periodic filings with the Commission and was a liaison
between Soyo and its auditor. In the mid-1980s, Strasser worked as an auditor and passed the
examination to become a certified public accountant, but he never obtained a license.

2. On April 22, 2011, an amended judgment of conviction was entered against
Strasser in United States v. Strasser, No. 2:10-cr-00266-LDG-LRL-1, in the'United States -

! Rule 102(e)(2) provides in pertinent part: *“Any ... person who has been convicted of a felony or a

. m:sdemeanor mvolvmg moral turpitude shall be forthwith suspended from appearing or practicing before the
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District Court for the District of Nevada, finding him guilty of one count of misprision of a
felony under 18 U.S.C. §4. '

3. As a result of this conviction, Strasser was sentenced to 5 years of probation and
ordered to pay restitution in the amount of $190,000.2

118

In view of the foregoing, the Commission finds that Strasser has been convicted of a
felony within the meaning of Rule 102(e)(2) of the Commission’s Rules of Practice.

Accordingly, it is ORDERED, that Eric Jon Strasser is forthwith suspended from
appearing or practicing before the Commission pursuant to Rule 102(e)(2) of the Commission’s
Rules of Practice.

By the Commission. -

Elizabeth M. Murphy
Secretary

- Jilt M. Peterson
BY: Assistant Secretary

2 On June 25, 1992, a judgment of conviction was entered against Strasser for one count of computer fraud
under 18 U.S.C. §1030(a)(4) in United States v. Strasser, No. 1:91-cr-00836-DNE-1, in the United States District
Court for the Southern District of New York. As a result of this conviction, Strasser was sentenced to 16 months of
imprisonment. ' :




DEPARTMENT OF THE TREASURY

Office of the Comptroller of the Currency

12 CFR Part 44

Docket No. OCC-2011-0014

RIN 1557-AD44

FEDERAL RESERVE SYSTEM

12 CFR Part 248

Docket No. 2011-1432

RIN 7100-AD 82

FEDERAL DEPOSIT INSURANCE CORPORATION
12 CFR Part 351

RIN 3064-AD85

U.S. SECURITIES AND EXCHANGE COMMISSION
17 CFR Part 253

Release No. 34-66057; File No. S7-41-11
RIN 3235-AL07

Prohibitions and Restrictions on Proprietary Trading and Certain Interests in, and
Relationships With, Hedge Funds and Private Equity Funds

AGENCIES: Office of the Comptroller of the Currency, Treasury (OCC); Board of
Governors of the Federal Reserve System (Board); Federal Deposit Insurance
Corporation (FDIC); and U.S. Securities and Exchange Commission (SEC).

ACTION: Proposed rule; extension of comment period.

SUMMARY: On November 7, 2011, the OCC, Board, FDIC, and SEC (collectively, the
“Agencies”) published in the Federal Register a joint notice of proposed rulemaking for
public comment to implement section 619 of the Dodd-Frank Wall Street Reform and
Consumer Protection Act (“Dodd-Frank Act”) which contains certain prohibitions and.
restrictions on the ability of a banking entity and nonbank financial company supervised
by the Board to engage in proprietary trading and have certain interests in, or

relationships with, a hedge fund or private equity fund (“proposed rule”).

8 of 3£
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Due to the complexity of the issues involved and to facilitate coordination of the
rulemaking among the responsible agencies as provided in section 619 of the Dodd-Frank
Act, the Agencies have determined that an extension of the comment period until
February 13, 2012 is appropriate. This action will allow interested persons additional
time to analyze the proposed rules and prepare their comments.

DATES: Comments on the proposed rule must be received on or before February 13,
2012.

ADDRESSES: You may submit comments by any of the methods identified in the
proposed rule.! Please submit your comments using only one method.

FOR FURTHER INFORMATION CONTACT:

OCC: Deborah Katz, Assistant Director, or Ursula Pfeil, Counsel, Legislative and
Regulatory Activities Division, (202) 874-5090; Roman Goldstein, Senior Attormey,
Securities and Corporate Practices Division, (202) 874-5210; Kurt Wilhelm, Director for
Financial Markets Group, (202) 874-4660; Stephanie Boccio, Technical Expert for Asset
Management Group, or Joel Miller, Group Leader for Asset Management Group, (202)
874—4660, Office of the Comptroller of the Currency'f, 250 E Street SW., Washington, DC
20219,

Board: Christopher M. Paridon, Counsel, Legal Division, (202) 452-3274; Sean D.
Campbell, Deputy Associate Director, Division of Research and Statistics, (202) 452-
3761; David Lynch, Manager, (202) 452-2081, or Jeremy R. New;,ll, Division of Bank
Supervision and Regulation, (202) 452-3239, Board of Governors of the Federal Reserve

System, 20th and C Streets, NW., Washington, DC 20551.

1 gee 76 FR 68846.




FDIC: Bobby R. Bean, Ass.lociate Director, Capital Markets (202} 898-6705, or Karl R.
Reitz, Senior Capital Markets Specialist, (202) 898-6775, Division of Risk Management
Supervision; Michael B. Phillips, Counsel, (202) 898-3581, or Gregory S. Feder,
Counsel, (202) 898-8724, Legal Division, Federal Deposit Insurance Corporation, 550
17th Street, NW., Washington, DC 20429-0002.

SEC: Josephine Tao, Assistant Director, Elizabeth Sandoe, Senior Special Counsel,
David Bloom, Branch Chief, or Angela Moudy, Attorney Advisor, Office of Trading
Practices, Division of Trading and Markets, (202) 551-5720; Daniel S. Kahl, Assistant
Director, Tram N. Nguyen, Branch Chief, Michael . Spratt, Senior Counsel, Paul
Schlichting, Senior Counsel, or Parisa Haghshenas, Law Clerk, Office of Investment
Adviser Regulation, Division of Investment Management, (202) 551-6787, U.S.
Securities and Exchange Commission, 100 F Street NE., Washington, DC 20549.

SUPPLEMENTARY INFORMATION:

On November 7, 2011, the proposed rule was published in the Federal Register.”
The proposed rule implements section 619 of the Dodd-Frank Act which added a new
section 13 to the Bank Holding Company Act of 1956 (“BHC Act”) and contains certain
prohibitions and restrictions on the ability of a banking entity and nonbank financial
company supervised by the Board to engage in proprietary trading and have certain
interests in, or relationships with, a hedge fund or ﬁﬁvate equity fund.

In recognition of the complexities of the issues involved and the variety of

considerations involved in its impact and implementation, the Agencies requested that

|




commenters respond to numerous questions. The proposed rule stated that the public
comment period would close on January 13, 2012.°

The Agencies have received requests from the public for an extension of the
comment period to allow for additional time for comments related to the provisions of the
proposed rule.* The Agencies believe that the additional period for comment will -
facilitate public comment on the previsions of the proposed rule and the questions posed
by the Agencies, and coordination of the rulemaking among the responsible agencies as
provided in section 619 of the Dodd-Frank Act. Therefore, the Agencies are extending

the comment period for the proposed rule from January 13, 2012 to February 13, 2012,

3 Seeid.

* See, e.g., comment letters to the Agencies from Center for Capital Markets
Competitiveness of the U.S. Chamber of Commerce (November 17, 2011); American
Bankers Association et al. (November 30, 2011); and Representative Neugebauer et al.
(December 20, 2011).




[THIS SIGNATURE PAGE RELATES TO THE EXTENSION OF COMMENT PERIOD OF
THE PROPOSED RULE IMPLEMENTING SECTION 619 OF THE DODD-FRANK ACT]

Al Fiutet,
J
Date: tzfzz[n.

John Walsh

Acting Comptrollér of the Currency.




[THIS SIGNATURE PAGE RELATES TO THE EXTENSION OF COMMENT
PERIOD OF THE PROPOSED RULE IMPLEMENTING SECTION 619 OF THE
DODD-FRANK ACT]

By order of the Board of Governors of the Federal Reserve System, acting through the Secretary under
delegated authority, December 23, 2011.

Jenmfer-.'f. Jo] Lon'UC/ : : | , -

&/ Secretary of ¢ Boatd: . -

BILLING CODE 6210-01-F




- {THIS SIGNATURE PAGE RELATES TO THE AMENDED NOTICE OF PROPOSED
RULEMAKING ENTITLED “PROHIBITIONS AND RESTRICTIONS ON
PROPRIETARY TRADING AND CERTAIN INTERESTS IN, AND

RELATIONSHIPS WITH HEDGE FUNDS AND PRIVATE EQUITY FUNDS”]

By delegated authority from the Board of Directors of the Federal Deposit Insurance

Corporation.
Dated at Washington, D.C. this 23" day of December, 2011.

FEDERAL DEPOSIT INSURANCE CORPORATION

rd

Robert E. Feldman.

Executive Secretary

[SEAL].
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[THIS SIGNATURE PAGE RELATES TO THE EXTENSION OF COMMENT
PERIOD OF THE PROPOSED RULE IMPLEMENTING SECTION 619 OF THE

DODD-FRANK ACT]

By the Securities and Exchange Commission.

&?/w o O
Kevin M. O"Neill
Deputy Secretary

Date: December 23, 2011

Billing code: 8011-01p




UNITED STATES OF AMERICA
before the )
SECURITIES AND EXCHANGE COMMISSION

SECURITiES EXCHANGE ACT OF 1934
Release No. 66051 / December 23 2011

ACCOUNTING AND AUDITING ENFORCEMENT
Release No. 3350/ December 23, 2011

ADMINISTRATIVE PROCEEDING
File No. 3-14675

In the Matter of ORDER INSTITUTING ADMINISTRATIVE
PROCEEDINGS PURSUANT TO RULE 102(¢)
CRAIG ON (CPA), OF THE COMMISSION’S RULES OF
' PRACTICE, MAKING FINDINGS, AND
Respondent. IMPOSING REMEDIAL SANCTIONS
L

‘ The Securities and Exchange Commission (“Commission”) deems it appropriate and in the
public interest that public administrative proceedings be, and hereby are, instituted against Craig
On (“Respondent” or “On”) pursuant to Rule 102(e)(3)(i) of the Commission’s Rules of Practice.’

IN.

In anticipation of the institution of these proceedings, Respondent has submitted an Offer
of Settlement (the “Offer””) which the Commission has determined to accept. Solely for the
purpose of these proceedings and any other proceedings brought by or on behalf of the
Commission, or to which the Commission is a party, and without admitting or denying the findings
herein, except as to the Commission’s jurisdiction over him and the subject matter of these
proceedings, and the findings contained in Section I11.3 below, which are admitted, Respondent

' Rule 102(e}3)(1) provides, in relevant part, that:

The Commission, with due regard to the public interest and without preliminary hearing,
may, by order, ... suspend from appearing or practicing before it any ... accountant ... who has
been by name ... permanently enjoined by any court of competent jurisdiction, by reason of his
or her misconduct in an action brought by the Commission, from violating or aiding and abetting
the violation of any provision of the Federal securities laws or of the rules-and regulations

‘ X
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consents to the entry of this Order Instituting Administrative Proceedings Pursuant to Rule 102(¢)
of the Commission’s Rules of Practice, Making Findings, and Imposing Remedial Sanctions
(“Order™), as set forth below. '

1.
On the basis of this Order and Respondent’s Offer, the Commission finds that:

1. Craig On, age 59, is and has been a certified public accountant licensed to
practice in the State of California. He served as Interim Chief Financial Officer of UCBH Holdings,
Tnc. (“UCBH”) from May 2008 until October 2008 and Chief Financial Officer from October 2008
until November 2009. '

2. UCBH was, at all relevant times, a Delaware corporation with its principal
place of business in San Francisco, California. UCBH was a holding company for subsidiary

_United Commercial Bank, a California state-chartered bank. At all relevant times, UCBH’s

common stock was registered with the Commission pursuant to Section 12(b) of the Securities
Exchange Act of 1934 (“Exchange Act”), and listed on the NASDAQ Global Select Market.

3. On December 14, 2011, a final judgment was entered against On,
permanently enjoining him from future violations of Sections 17(a)(2) and 17(a)(3) of the
Securities Act of 1933, Section 13(b)(5) of the Exchange Act and Rules 13a-14, 13b2-1 and 13b2-
2 thereunder, and aiding and abetting violations of Sections 13(a), 13(b)(2)(A) and 13(b)(2)(B) of
the Exchange Act and Rules 12b-20, 13a-1 and 13a-11 thereunder, in the civil action entitled
Securities and Exchange Commission v. Thomas S. Wu, et al., Civil Action No. 11-CV-4988-
JSW, in the United States District Court for the Northern District of California. On was also
ordered to pay a $150,000 civil money penalty. :

4. The Commission’s Complaint alleged, among other things, that On failed to
ensure the accuracy of the financial statéments in the UCBH annual report on Form 10-K for the
fiscal year ended December 31, 2008. The Complaint alleged that UCBH’s 2008 Form 10-K
contained materially false and misleading financial statements because these financial statements .
understated loan losses and reserves. The Complaint alleged that On knew or should have known
of losses on certain loans and other assets, but failed to disclose full and accurate information about
these loans and assets to UCBH’s independent auditors. In addition, the Complaint alleged On
certified false financial statements in the 2008 Form 10-K, failed to implement a system of internal
accounting controls, and falsified or caused to be falsified certain books, records, and accounts.
The Complaint also alleged On aided and abetted UCBH’s violations of provisions requiring
accurate annual reports and periodic filings, accurate books and records, and an adequate system of
internal controls. '

Iv.

In view of the foregoing, the Commission deems it appropriate and in the public interest to -
impose the sanction agreed to in Respondent On’s Offer.




Com,

Accordingly, it is hereby ORDERED, effective imniediately, that:

A. Respondent On is suspended from appearing or practicing before the Commission
as an accountant.

B. After five years from the date of this order, Respondent may request that the
Commission consider his reinstatement by submitting an application (attention: Office of the
Chief Accountant) to resume appearing or practicing before the Commission as:

1. a preparer or reviewer, or a person responsible for the preparation or
review, of any public company’s {inancial statements that are filed with the Commission. Such -
an application must satisfy the Commission that Respondent’s work in his practice before the
Commission will be reviewed cither by the independent audit committee of the public company
for which he works or in some other acceptable manner, as long as he practices before the
Commission in this capacity; and/or

2. an independent accountant. Such an application must satisfy the-
Commission that:

{a) Respondent, or the public accounting firm with which he is
associated, is registered with the Public Company Accounting Oversight Board (*Board”) in
accordance with the Sarbanes-Oxley Act of 2002, and such registration continues to be effective; -

(b) Respondent, or the registered public accounting firm with which he
is associated, has been inspected by the Board and that inspection did not identify any criticisms
of or potential defects in the respondent’s or the firm’s quality control system that would indicate
that the respondent will not receive appropriate supervision; ‘

(©) Respondent has resolved all disciplinary issues with the Board, and
has complied with all terms and conditions of any sanctions imposed by the Board (other than
reinstatement by the Commission); and

(d) Respondent acknowledges his responsibility, as long as
Respondent appears or practices before the Commission as an independent accountant, to
comply with all requirements of the Commission and the Board, including, but not limited to, all

. requirements relating to registration, inspections, concurring partner reviews and quality control

standard_s. '

C. The Commission will consider an application by Respondent to resume
appearing or practicing before the Commission provided that his state CPA license is
current and he has resolved all other disciplinary issues with the applicable state boards of
accountancy. However, if state licensure is dependent on reinstatement by the
Commission, the Commission will consider an application on its other merits. The




J Commission’s review may include consideration of, in addition to the matters referenced
above, any other matters relating to Respondent’s character, integrity, professional conduct
or qualifications to appear or practlce before the Commission.

By the Commission.

Elizabeth M. Murphy
Secretary

By:Ujill M. Peterson
Assistant Secretary




SECURITIES AND EXCHANGE COMMISSION

17 CFR Part 230

Release No. 34-66058; File No. S7-38-11

RIN 3235-AL04

Prohibition Against Conflicts of Interest in Certain Securitizations
AGENCY: Securities and Exchange Commission

ACTION: Proposed rule; extension of comment period.

SUMMARY: The Securities and Exchange Commission is extending the comment period for a
release proposing a new rule to implement Section 621 of the Dodd-Frank Wall Street Reform
and Consumer Protection Act of 2010 (the “Dodd-Frank Act”) on material conflicts of interest int
connection with certain securitizations (the “ABS Conflicts Proposal”™). The original comment
period for the ABS Conflicts Proposal was scheduled to end on December 19, 2011. On
December 13, 2011, the comment period was.extended until January 13, 2012. Today, the
Commission is again extending the time period in which to provide the Commission with
comments on the ABS Conflicts Proposal until February 13, 2012. This action will allow
interested persons additional time to analyze the issucs and prepare their comments.

DATES: Comments should be received on or before February 13, 2012.

ADDRESS: Comments may be submitted by any of the following methods:

Electronic Comments:

Use the Commission’s Internet comment form (http:/www.sec. gov/rules/proposed.shfml);

) Send an e-mail to rule-comments@sec.gov. Please include File Number S7-38-11

on the subject line; or

. Use the Federal Rulemaking Portal (http://www.regulations.gov). Follow the

instructions for submitting comments.
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Paper Comments:

e Send paper comments in triplicate to Elizabeth M. Murphy, Secretary, Securities and
Exchange Commission, 100 F Street, NE, Washington, DC 20549-1090.
All submissions should refer to File Number $7-38-11. This file numbe_r should be included on
the subject line if e-mail is used. To help us process and review your comments more efficiently,
please use only one method. The Commission will post all comments on the Commission’s

Internet website (http://www.sec.gov/rules/proposed.shtm]). Comments are also available for

website viewing and printing in the Commission’s Public Reference Room, 100 F Street, NE,
Washington, DC 20549, on official business days between the hours of 10:00 am. and 3:00 p.m.
All comments received will be posted without change; we do not edit personal identifying
information from submissions. You should submit only information that you wish to make
available publicly.

FOR FURTHER INFORMATION: Elizabeth Sandoe, Senior Special Counsel, Anthony
Kelly, Special Counsel, or Barry O’Connell, Attorney Advisor, Office of Trading Practices,
Division of Trading and Markets, at (202) 551-5720, and David Beaning, Special Counsel and
Katherine Hsu, Chief, Office of Structured Finance, Division of Corporation Finance, at (202)
551-3850.

SUPPLEMENTARY INFORMATION: The Commission has requested comment on
Proposed Rule 127B under the Securities Act of 1933 (“Securities Act”) in the ABS Contflicts
Proposal to implement Section 621 c;f the Dodd-Frank Act.’ .Proposed Rule 127B under the
Securities Act would prohibit certain persons who create and distribute an asset-backed security,

including a synthetic asset-backed security, from engaging in transactions, within one year after

! Exchange Act Release No. 34-65355 (September 19, 2011), 76 FR 60320 (September 28, 2011).
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the date of the first closing of the sale of the asset-backed security, that would involve or result in
a material conflict of interest with respect to any investor in the asset-backed security. The
proposed rule also would provide exceptions from this prohibition for certain risk-mitigating
hedging activities, liquidity commitments, and bona fide market-making. The ABS Conflicts
Proposal was published in the Federal Register on September 28, 2011.

The Commission originally requested that comments on the ABS Conflicts Proposal be
received by December 19, 2011, including comment about any potential interplay” between
Proposed Rule 127B and the “Volcker Rule Proposal.” The Volcker Rule Proposal would
implement Section 619 of the Dodd-Frank Act concerning prohibitions and restrictions on
proprietary trading and certain interests in, and relationships with, hedge funds and private equity
funds. The original cbmment period for the Volcker Rule Proposal was scheduled to end on
January 13, 2012.

On December 13, 2011, the Commission extended the ABS Conflicts Proposal comment
period from December 19, 2011 to January 13, 2012 to coincide with the end of the comment
period for the Volcker Rule Proposal. The Commission extended the Volcker Rule Propo;‘;al
comment period until February 13, 2012.* In an effort to provide the public with a better-
opportunity to consider any potential interplay between the ABS Conflicts and Volcker Rule
Proposals, the Commission is also extending the ABS Conflicts Proposal comment period until
February 13, 2012.

The Commission has determined to provide the public additional time to consider

simultaneously the ABS Conflicts and the Volcker Rule Proposals. This extended opportunity to

% See, e.g., 76 FR 60320, 60341.

3 Exchangé Act Release No. 34-65545 (October 12, 2011), 76 FR 68846 (November 7, 2011).

* Exchange Act Release No. 34-66057.
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submit comprehensive comments regarding the ABS Conflicts Proposal and any potential
interplay with the Volcker Rule Proposal would benefit the Commission in its consideration of
any final rules. Therefore, the Commission is again extending the comment period for the ABS
Contlicts Proposal until February 13, 2012 to coincide with end of the Volcker Rule Proposal
comment period.

K M. O N

By the Commission.

Kevin M. O’Neill
Deputy Secretary
December 23, 2011
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. . UNITED STATES OF AMERICA )
Before the

SECURITIES AND EXCHANGE COMMISSION

SECURITIES ACT OF 1933
Release No. 9288 / December 23, 2011

SECURITIES EXCHANGE ACT OF 1934
Release No. 66053 / December 23, 2011

INVESTMENT ADVISERS ACT OF 1940
Release No. 3342 / December 23 2011

INVESTMENT COMPANY ACT OF 1940
Release No. 29893 / December 23, 2011

ADMINISTRATIVE PROCEEDING
File No. 3-14676

ORDER INSTITUTING

In the Matter of ADMINISTRATIVE AND CEASE-AND-
DESIST PROCEEDINGS PURSUANT TO
. " Eric David Wanger and SECTION 8A OF THE SECURITIES

Wanger Investment ACT OF 1933, SECTION 21C OF THE

Management, Inc. SECURITIES EXCHANGE ACT OF 1934,

SECTIONS 203(¢), 203(f) AND 203(k) OF
Respondents. THE INVESTMENT ADVISERS ACT OF

- 1940, AND SECTION 9(b) OF THE

INVESTMENT COMPANY ACT OF 1940

_ I

The Securities and Exchange Commission (“Commission”) deems it appropriate
and in the public interest that public administrative and cease-and-desist proceedings be,
and hereby are, instituted pursuant to Section 8A of the Securities Act of 1933 (“Securities
Act”), Section 21C of the Securities Exchange Act of 1934 (“Exchange Act”), and Sections
203(e), 203(f) and 203(k) of the Investment Advisers Act of 1940 (“Advisers Act”), and
Section 9(b) of the Investment Company Act of 1940 (“Investment Company Act”) against
Eric David Wanger and Wanger Investment Management, Inc.

I1.

" After an investigation, the Division of Enforcement alleges that:

@
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A. RESPONDENTS

1. Eric David Wanger (“Wanger™), age 48, is a resident of Chicago, Illinois
and is the owner, chief compliance officer, and president of a registered investment adviser,
Wanger Investment Management, Inc. He is the sole managing member of the general
partner to the Wanger Long Term Opportunity Fund II, LP and serves as its sole portfolio
manager. From January 2007 through January 2009, he also served as a director of
AltiGen Communications, Inc. : ‘

2. Wanger Investment Management, Inc. (“Wanger Management”) is a

" registered investment adviser based in Chicago, Illinois. Wanger Management registered

with the Commission effective April 6, 2009. It serves as adviser to the Wanger Long
Term Opportunity Fund IL, LP.

B. OTHER RELEVANT ENTITIES

3. AltiGen Communications, Inc. (“AltiGen”) is a Delaware corporation
headquartered in San Jose, California that designs, manufactures, and markets phone
systems and call center products that use the Internet and public telephone networks.
During the relevant period, its common stock was registered with the Commission pursuant
to Section 12(b) of the Exchange Act and was traded on the NASDAQ under the symbol
ATGN. On or about March 3, 2010, AltiGen announced that it would delist from the
NASDAQ. On or about November 2, 2010, it filed a Form 15 Certification and Notice of
Termination of Registration Under Section 12(g) of the Exchange Act or Suspension of
Duty to File Réports Under Sections 13 and 15(d) of the Exchange Act.

4. The Wanger Long Term Opportunity Fund II, LP (the “Fund”) is a hedge
fund that claims to seek long-term capital appreciation by investing in small and microcap
companies. It is not registered with the Commission.

C. BACKGROUND

5. Wanger formed the Fund on January 1,2002. The initial investment in the
Fund at that time amounted to approximately $2,000,000, consisting of money from family
and friends. At its highest point, in April 2008, the Fund had a net asset value (“NAV”) of
approximately $14.5 million. '

6. Beginning in November 2007, Wanger stated that he wanted to grow the

Fund to $100 million, but he was only able to raise approximately $3.5 million from
November 2007 through April 2008.

7. The Fund began acquiring shares of AltiGen in 2006. During the relevant
period, one of the Fund’s largest holdings was stock in AltiGen. :

8. Wanger used the Fund’s external broker (“Broker”) for approximately 90%
of the Fund’s orders. Wanger relicd on Broker’s expertise and resources to execute orders
for the Fund.




9. Wanger and Broker regularly discussed the best way for the Fund to buy
shares for any particular day. Wanger and Broker exchanged instant messages regarding,
among other things, their strategy to accumulate AltiGen shares given the stock’s thinly-
traded history.

10.  Wanger instructed Broker in writing through various instant messages that
he wanted “best execution,” he was “price sensitive,” and “not to trash the market.” In
response, Broker informed Wanger that he would purchase AltiGen stock for the Fund
using his expertise, which was to be “stealthy” and to buy stock with “no market impact.”

11, While the Fund was accumulating AltiGen shares, Wanger and Broker
talked about suspicious end-of-the-day trading by others in AltiGen stock. ‘Wanger
understood that trading at the end of the day to raise the price of a thinly-traded stock was
disruptive to investors and companies. He also understood that there could be a short-term
benefit to the Fund’s performance numbers when the price of AltiGen stock increased at
the end of the day and, particularly, at the end of a month or quarter.

D. WANGER AND WANGER MANAGEMENT MARKED THE
CLOSE ON FIFTEEN DIFFERENT OCCASIONS

12.  “Marking the close” involves the placing and execution of orders shortly
before the close of trading on any given day to artificially affect the closing price of a
security.

13.  From January 31, 2008 through September 30, 2010, Wanger, as OWnet,
president and chief compliance officer of Wanger Management, repeatedly marked the
close by placing bids in certain thinly-traded securities held by the Fund that were the last
trade of the day of the final trading session of a month or quarter.

14. Specifically, Wanger marked the close on at least fourteen occasions on
ten separate days, at month and quarter ends, in 2008, 2009, and 2010. He also marked
the close on June 20, 2008, the date he transferred AltiGen securities from his own
account to the Fund’s account as part of an improper transaction as alleged in paragraphs
30-37 below. In addition, he attempted to mark the close on at least three other
occasions. ' '

15.  Wanger marked the close in shares of AltiGen (“ATGN”) (at least nine
times), Clicksoftware Technologies Ltd., (“Clicksoftware™ or “CKSW™) (at least twice),
Derma Sciences, Inc., (“Derma Sciences” or “DSCI”) (at least twice) and Woodbridge
Holdings Corp (“Woodbridge” or “WDGH?”) (at least once) to artificially improve the
Fund’s reported monthly and quarterly performance. '




.16.  Wanger marked the close on the following dates in the following

securities:
01/31/08 ATGN . 81.60 - $1.63
03/31/08 ATGN $1.42 $1.65
04/30/08 ATGN $144 $1.56
05/30/08 ATGN $1.33 $1.45
06/20/08  ATON $1.37 _ $138
09/30/08 ATGN $0.93 . $0.99
09/30/08 bsc1 | .$°;54 $0.56
10/31/08 ATGN $.68 $0.69
10/31/08 CKSW $2.85 $2.90
02127109, ATGN $0.84 . $0.85
02/27/09 DSCL $0.47 $0.54
03/31/09 CKSW $3.68 §3.72
03/31/09 WDGH $0.40 $0.62
05728/10 ATGN $0.72 . $0.76
09/30/10 ATGN | — $0.60 5075

17. Wanger did not use Brbkef to place the orders for the trades that marked
the close. Rather, he placed the orders for the trades for the Fund himself.

18.  In addition, Wanger’s trading style in connection with the marking the
close transactions differed from the trading style he had instructed Broker to follow.

19.  Wanger’s manipulative trading improperly inflated the Fund’s monthly
reported performance by amounts ranging from approximately 3.60% to 5,908.71%, and
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artificially increased the Fund’s NAV by amounts ranging from approximately .24% to
2.56%.

20.  From January 1, 2008 through September 30, 2010, the value of AltiGen
as a share of the Fund’s portfolio ranged from a low of approximately 8.99% in March
2010 to a high of approximately 14.91% in December 2008. AltiGen shares accounted
for approximately 10% or more of the Fund’s month-end value in thirty-one of the thirty-
three months in this time period. '

21.  During the periods in which he marked the close in the following
securities, they accounted for the following portions of the Fund’s total portfolio: 1.)
Clicksoftware ranged from a low of approximately 7.41% to a high of approximately
11.5%; ii.) Derma Sciences ranged from a Jow of approximately 3% to a high of
approximately 4.12%; and iii.) Woodbridge represented approximately .7% of the
portfolio on March 31, 2009.

22.  Wanger and Wanger Management provided Fund investors and
prospective investors with figures that reflected performance results and their
proportionate share of the Fund’s NAV that were improperly inflated as a result of
‘Wanger’s manipulative trading. Wanger and Wanger Management provided the
artificially inflated results directly to investors and prospective investors through a
variety of means, including the Wanger Management website, mailings, e-mail, and oral
presentations. '

23.  Wanger and Wanger Management included the artificially inflated
performance results in marketing materials, which they distributed to prospective and
existing Fund investors in order to solicit additional investments in the Fund.

24.  Wanger communicated directly with Fund investors or their
representatives regarding the Fund’s performance. :

25.  For example, Wanger responded to inquiries from Fund investors and their
representatives about the Fund’s performance in the spring of 2008, with statements such
as “despite a truly awful market, we finished the quarter down only a bit more than 3%. .

. Thanks for your continued faith in us.” However, Wanger did not inform existing or
prospective investors or their representatives that the Fund’s performance during the first
quarter of 2008 was artificially inflated due to his marking the close transactions. Among
these, the orders he placed at the end of the day on March 31, 2008 artificially increased
the Fund’s NAV by nearly 2%, without which the teported performance for the month
would have been approximately 30% lower than reported. '

26.  Wanger and Wanger Management received more management fees from
the Fund as a result of the marking the close transactions and did not fulfill their
obligations to obtain the best prices for shares purchased by the Fund.

27.  Wanger also marked the close of AltiGen stock on June 20, 2008 in an
attempt to obtain a higher valuation of AltiGen stock he transferred from his personal
account to the Fund’s account as alleged in paragraphs 30 thru 37 below.




. 28. By marking the closing price of certain stocks held in the Fund’s portfolio
to artificially inflate the Fund’s performance results and by communicating the inflated
performance results to existing and prospective investors, Wanger and Wanger
Management engaged in a scheme to defrand and engaged in a practice that operated as a
fraud.

: 29.  Wanger and Wanger Management also made material misrepresentations
and omissions when they reported the artificially inflated performance results to existing
and potential investors.

E. WANGER AND WANGER MANAGEMENT ENGAGED IN
IMPROPER TRANSACTIONS WITH THE FUND

30, Section 206(3) of the Advisers Act provides that it is unlawful for an -
investment adviser, “acting as principal for his own account, knowingly to sell any
security to or purchase any security from a client . . . without disclosing to such client in
writing before the completion of such transaction the capacity in which he is acting and
obtaining the consent of the client to such transaction.” '

31.  In 2008 and 2009, Wanger, acting through Wanger Management, directed
~ the transfer of funds from the Fund’s brokerage accounts to Wanger Management’s bank
accounts to pay investment adviser operating expenses and payroll in amounts totaling
approximately $300,000 and approximately $200,000, respectively. These transfers were
not specifically authorized by the Fund. :

32. InJune 2008 and June 2009, Wanger and Wanger Maﬁagement partially
repaid the Fund by engaging in at least two improper principal securities transactions.

33. On or about June 20, 2008, Wanger transferred 37,344 shares of AltiGen,
and other securities, from his personal account to the Fund’s account.

34,  Wanger marked the closing price of AltiGen stock on June-20, 2008,

- which could have had the effect of increasing the price the Fund paid for the securities
had the AltiGen shares remained in the Fund’s account with a transfer date of June 20,
2008.

35.  In July 2008, these AltiGen securities and certain of the other securities
were transferred back to Wanger’s personal account.

36.  In June 2009, Wanger transferred AltiGen stock and another security from
his personal account to the Fund again. The transferred securities were 37,344 AltiGen
shares valued at approximately $47,053 and 29,000 Woodbridge shares valued at
approximately $33,060 (approximately $80,113 total).

37.  Wanger and Wanger Management did not provide the Fund with written
disclosure or obtain the Fund’s consent prior to engaging in the principal securities
transactions with the Fund described in paragraphs 30 to 36 above, as required by Section
206(3) of the Advisers Act.




F. . WANGER AND WANGER MANAGEMENT’S FAILURE TO
TIMELY FILE FORMS 4 '

38.  Wanger served as a member of the AltiGen Board of Directors from
January 2007 through January 2009. '

39.  The Fund was a 10% owner of AltiGen stock from at least July 2008
through 2010. '

40.  During this time, Wanger failed to timely file the requisite Forms 4 with the
Commission regarding at least eight personal transactions in AltiGen securities.

41.  Wanger Management also failed to timely file the requisite Forms 4 for the
Fund regarding at least forty transactions in AltiGen securities.

42.  Section 16(a) of the Exchange Act and Rule 16a-3 thereunder require
directors and persons owning more than 10% of a company’s stock to file a Form 4 within
two business days of the acquisition or disposition of the security.

43. AltiGen filed a Form 8-K;, dated January 8, 2009, stating:

In late 2008, we were informed by Eric Wanger, a Board member, that he
had failed to timely file his Forms 3, 4 and/or 5, in connection with a
significant number of purchases of AltiGen common stock during the
period beginning on January 23, 2007 and ending on September 30, 2008.
In response, the company, with the assistance of outside counsel, reviewed
Mr. Wanger's trading activities and discovered that certain of the
purchases of AltiGen's common stock by Mr. Wanger, or entities affiliated
with Mr. Wanger, in April of 2007, March of 2008, June of 2008 and
September through November of 2008, constituting approximately 25
separate trades in the aggregate amount of approximately $100,000,
violated AltiGen's blackout period set forth in our insider trading policy.
The Board was informed of these matters and has carefully reviewed
them.

On January 8, 2009, our Board decided to not nominate Mr. Wanger for
re-election to the Board. :

44,  Wanger resigned from the AltiGen Board on January 26, 2009.

45.  In connection with the conduct described above, Respondents Wanger and
‘Wanger Management acted recklessly, or at least, negligently.

G. VIOLATIONS

_ 46.  As a result of the conduct described above, Wanger willfully viclated
Sections 17(a)(1) and 17(2)(3) of the Securities Act, and Section 10(b) of the Exchange Act




and Rule 10b-5 thereunder, which prohibit fraudulent conduct in the offer and sale of
securities and in connection with the purchase or sale of securities.

47.  Asaresult of the conduct described above, Wanger Management willfully
violated Section 17(a)(1), 17(a)(2) and 17(2)(3) of the Securities Act, and Section 10(b) of
the Exchange Act and Rule 10b-5 thercunder, which prohibit fraudulent conduct in the
offer and sale of securities and in connection with the purchase or sale of securities.

48.  As a result of the conduct described above, Wanger willfully violated
Section 16(a) of the Exchange Act and Rule 16a-3 thereunder, which require timely and
accurate filings of Forms 4 with the Commission.

49.  As aresult of the conduct described above, Wanger Management willfully
. aided and abetted and caused the Fund’s violations of Section 16(a) of the Exchange Act
and Rule 16a-3 thereunder, which require timely and accurate filings of Forms 4 with the
Commission. '

50. As a result of the conduct described above, Wanger and Wanger
Management willfully violated Section 206(3) of the Advisers Act, which states that it is
unlavful for an investment adviser, “acting as principal for his own account, knowingly to
sell any security to or purchase any security from a client . . . without disclosing to such
client in writing before the completion of such transaction the capacity in which he is
acting and obtaining the consent of the client to such transaction.”

51.  Asaresult of the conduct described above, Wanger and Wanger
Management willfully violated Sections 206(1), 206(2) and 206(4) of the Advisers Act and
- Rule 206(4)-8 thereunder, which prohibit fraudulent conduct by an investment adviser.

57, Asa result of the conduct described above, Wanger willfully aided and
abetted and caused Wanger Management’s violations of Sections 206(1), 206(2) and
206(4) of the Advisers Act and Rule 206(4)-8 thereunder, which prohibit frandulent
conduct by an investment adviser.

II.

in view of the allegations made by the Division of Enforcement, the Commission
deems it necessary and appropriate in the public interest that public administrative and
cease-and-desist proceedings be instituted to determine: '

A. Whether the allegations set forth in Section II hereof are true and, in
connection therewith, to afford Respondents an opportunity to establish any defenses to such
allegations; : ‘

B. What, if any, remedial action is appropriate in the public interest against
Respondents pursuant to Sections 203(e) and (f) of the Advisers Act and Section 9(b) of the
Investment Company Act including, but not limited to, disgorgement and civil penalties




pursuant to Sections 9(¢) and 9(d) of the Investment Company Act and Sections 203(i) and
(3) of the Advisers Act; and .

C. Whether, pursuant to Section 8A of the Securities Act, Section 21C of the

Exchange Act, and Section 203(k) of the Advisers Act, Respondents should be ordered to
~ cease and desist from committing or causing violations of and any future violations of

Section 17(a) of the Securities Act, Sections 10(b) and 16(a) of the Exchange Act and
Rules 10b-5 and 16a-3 thereunder, and Sections 206(1), 206(2), 206(3), and 206(4) of the
- Advisers Act and Rule 206(4)-8 thereunder, whether Respondents should be ordered to pay
a civil penalty pursuant to Section 8A(g) of the Securities Act, Section 21B(a) of the -
Exchange Act, Section 9(d) of the Investment Company Act, and Section 203(i) of the
Advisers Act, and whether Respondents should be ordered to pay disgorgement pursuant to
Section 8A(e) of the Securities Act, Sections 21B(e) and 21C(e) of the Exchange Act, and
Section 203(j) of the Advisers Act. '

Iv.

IT IS ORDERED that a public hearing for the purpose of taking evidence on the
questions set forth in Section III hereof shall be convened not earlier than 30 days and not
later than 60 days from service of this Order at a time and place to be fixed, and before an
Administrative Law Judge to be designated by further order as provided by Rule 110 of the
Commission’s Rules of Practice, 17 C.F.R. § 201.110.

I 1S FURTHER ORDERED that Respondents shall file an Answer to the
allegations contained in this Order within twenty (20) days after service of this Order, as
provided by Rule 220 of the Commission’s Rules of Practice, 17 C.F.R. § 201.220.

If Respondents fail to file the directed answer, or fail to appear at a hearing after
being duly notified, the Respondents may be deemed in default and the proceedings may be
determined against them upon consideration of this Order, the allegations of which may be
deemed to be true as provided by Rules 155(a), 220(f), 221(f) and 310 of the Commission’s
Rules of Practice, 17 C-FR. §§ 201.155(z), 201.220(f), 201.221(f) and 201.310.

This Order shall be served forthwith upon Respondents personally or by certified
mail.

IT IS FURTHER ORDERED that the Administrative Law Judge shall issue an
initial decision no later than 300 days from the date of service of this Order, pursuant {0
Rule 360(a)(2) of the Commission’s Rules of Practice. :




In the absence of an appropriate waiver, no officer or employee of the Commission
engaged in the performance of investigative or prosecuting functions in this or any factually
related proceeding will be permitted to participate or advise in the decision of this matter,
except as witness or counsel in proceedings held pursuant to notice. Since this proceeding is
not “rule making” within the meaning of Section 551 of the Administrative Procedure Act, it
is not deemed subject to the provisions of Section 553 delaying the effective date of any
" final Commission action. '

By the Commission. -

Elizabeth M. Murphy
Secretary
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UNITED STATES OF AMERICA

Before the .
SECURITIES AND EXCHANGE COMMISSION

SECURITIES EXCHANGE ACT OF 1934
Release No. 66055 / December 23 2011

INVESTMENT ADVISERS ACT OF 1940
Release No. 3343 / December 23 2011

ADMINISTRATIVE PROCEEDING
File No. 3-14677

- - ORDER INSTITUTING
In the Matter of ADMINISTRATIVE PROCEEDINGS
PURSUANT TO SECTION 15(b) OF
INVESTMENT PLACEMENT THE SECURITIES EXCHANGE ACT
GROUP and ADOLFO OF 1934 AND SECTIONS 203(¢) AND
'GONZALEZ-RUBIO, 203(f) OF THE INVESTMENT
ADVISERS ACT OF 1940 , MAKING
Respondents. FINDINGS, AND IMPOSING
REMEDIAL SANCTIONS

L

The Securities and Exchange Commission (“Commission”) deems it appropriate and in -
the public interest that public administrative proceedings be, and hereby are, instituted pursuant
to Section 15(b) of the Securities Exchange Act of 1934 (“Exchange Act”) and Sections 203(e)
and 203(f) of the Investment Advisers Act of 1940 (“Advisers Act”) against Investment
Placement Group (“IPG”) and Adoifo Gonzalez-Rubio (“Gonzalez-Rubio”) (collectively
“Respondents”).

II.

In anticipation of the institution of these proceedings, Respondents have submitted Offers
of Settlement (the “Offers™), which the Commission has determined to accept. Solely for the
purpose of these proceedings and any other proceedings brought by or on behalf of the
Commission, or to which the Commission is a party, and without admitting or denying the
findings herein, except as to the Commission’s jurisdiction over them and the subject matter of
these proceedings, which are admitted, Respondents consent to the entry of this Order Instituting
Administrative Proceedings Pursuant to Section 15(b) of the Securities Exchange Act of 1934
and Sections 203(e) and 203(f) of the Investment Advisers Act of 1940, Making Findings, and
Imposing Remedial Sanctions (“Order”), as set forth below.
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IIL.

On the basis of this Order and Respondents’ Offers, the Commission finds' that:

Summary

These proceedings arise out of the failure reasonably to supervise Aurelio Rodriguez
(“Rodriguez”), a former registered representative and trader who engaged ina fraudulent
interpositioning scheme. IPG was Rodriguez’s employer, and Gonzalez-Rubio, then IPG’s chief
operating officer, was Rodriguez’s direct supervisor. From approximately January through
November 2008 (“relevant period”), while Rodriguez was associated with IPG, he perpetrated a
fraudulent interpositioning scheme involving a Mexican investment adviser, InvesTrust, and
utilizing a separate Mexican brokerage firm. Rodriguez, acting in concert with InvesTrust,
violated Section 17(a) of the Securities Act of 1933 (“Securities Act”) and Section 10(b) of the
Exchange Act and Rule 10b-5 thercunder by needlessly interposing the Mexican brokerage firm
into securities transactions between IPG and InvesTrust’s institutional clients, including four
Mexican pension funds. As a result of Rodriguez’s misconduct, the pension funds paid
approximately $65 million more for certain credit-linked notes than they would have had the
Mexican brokerage firm not been unnecessarily interposed as a “middleman.” IPG and
Rodriguez each received more than $6 million as a result of Rodriguez’s fraudulent scheme.

Rodriguez’s fraudulent scheme went undetected by TPG due to its failure to establish
adequate policies and procedures and a system for implementing those procedures which would
reasonably be expected to prevent and detect interpositioning by its traders. During the relevant
period, Gonzalez-Rubio was directly responsible for supervising Rodriguez and overseeing the
trading room. Gonzalez-Rubio, however, delegated supervisory oversight of the trading to
Rodriguez, which effectively allowed Rodriguez to supervise himself. Further, Gonzalez-Rubio
failed to respond to red flags regarding Rodriguez’s fraudulent scheme, including a dramatic rise
in revenue resulting from the interpositioned transactions. Asa result, IPG failed reasonably to
supervise Rodriguez within the meaning of Section 15(b)(4)(E) of the Exchange Act and Section
203(e)(c) of the Advisers Act. As aresult, Gonzalez-Rubio failed reasonably to supervise
Rodriguez within the meaning of Section 15(b)(4)(E) as incorporated by Section 15(b)(6) of the
Exchange Act and Section 203(e)(c) of the Advisers Act.

Respondents

I. Investment Placement Group is a California corporation with its principal place
of business in San Diego, California. It has been registered with the Commission as a broker-
dealer since 1991 and as an investment adviser from January 2006 until June 2010, when it
withdrew its registration. IPG is owned, directly or indirectly through family trusts, by several
individuals associated with the firm. In February 2010, IPG’s owners registered a new entity
called IPG Investment Advisors, LLC as an investment adviser with the Commission.

! The findings herein are made pursuant to Respondents’ Offers of Settlement and are not

binding on any other person or entity in this or any other proceeding.
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2. Adolfo Gonzalez-Rubio, age 49, resides in Coronado, California. He joined IPG
in 1990 and has since held positions of increasing responsibility. During the relevant period, he
was IPG’s chief operating officer, directly responsible for supervising Rodriguez and oversecing
the trading room. In 2009, Gonzalez-Rubio became IPG’s chief executive officer, a position he
currently holds. He currently owns 26% of the firm.

Other Relevant Person

3. Aurelio Rodriguez, age 42, formerly of Coronado, California, currently resides
in Zapopan, Mexico. Rodriguez is not currently associated with a registered broker-dealer.
Rodriguez was a registered representative with IPG from 1995 until November 12, 2010, when
he resigned from the firm. :

Background

4. In 2001, an IPG registered representative approached IPG with a proposal from
TnvesTrust. In exchange for placing institutional client trades through IPG and referring clients,
InvesTrust would receive 70% of the markups that IPG earned from trading by InvesTrust’s
institutional clients. IPG agreed to the proposal and opened a separate proprictary trading
account with its clearing firm (“IPG Proprictary Account”) through which Rodriguez executed
principal trades on behalf of IPG, with TPG acting as a counterparty to InvesTrust’s institutional .
clients. The remaining 30% of the markups earned in the IPG Proprietary Account would be
split evenly among the registered representative, IPG, and Rodriguez.

5. Between 2001 through 2007, InvesTrust invested primarily in Mexican
government and corporate bonds and steadily increased the size and number of institutional
trades it placed through IPG. Beginning in 2008, InvesTrust invested its pension fund clients in
credit-linked notes, dramatically increasing the number trades it placed through IPG. By this
time, InvesTrust had also increased its share of the markups generated from these trades to 75%,
with the registered representative, IPG, and Rodriguez splitting the remaining 25% equally.

The Interpositioning Scheme

6. From January through November 2008, Rodriguez, acting in concert with
InvesTrust, acquired ten different credit-linked notes in the IPG Proprietary Account. Rodriguez
knew that the notes were slated for InvesTrust’s pension fund clients. IPG, through Rodriguez,
added a markup of roughly 1.5% to 4.5% to the purchase price, and then sold the notes to the
Mexican brokerage firm. Within a day or so, IPG, through Rodriguez, repurchased the notes
from the Mexican brokerage firm (at a slightly higher price), added another markup, and then
sold the securities to InvesTrust’s pension fund clients. In some instances, Rodriguez repeated
the buy/sell pattern with the Mexican brokerage firm multiple times, driving up the price with
each successive trade, before finally selling the notes to the pension funds at artificially inflated
prices.

7. For each transaction, InvesTrust specified in advance the trade date, the amount of
securities to be bought and sold by IPG and the Mexican brokerage firm, the successively higher
prices to be paid (and thus the markup to be charged on each trade), and the final price to be paid
by its pension fund clients. Rodriguez received the instructions for the fraudulent transactions
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from InvesTrust at his San Diego, California office. From there, he confirmed the order with the
Mexican brokerage firm via e-mail and then submitted the principal trade electronically to IPG’s
U.S.-based clearing firm for processing.

8. Beginning in July 2008, the number of interpositioned trades between IPG and the
Mexican brokerage firm increased as the pension funds purchased new credit-linked notes. The
interpositioning scheme added about 12% to 14% to the cost of four new notes the pension funds
purchased from IPG between J uly and November 2008.

Failure Reasonably to Supervise Rodriguez

9. IPG failed reasonably to supervise Rodriguez because it did not establish
adequate policies and procedures and a system to implement the procedures which would
reasonably be expected to prevent and detect Rodriguez’s fraudulent interpositioning scheme.
IPG’s written supervisory procedures (“WSP”) listed interpositioning as a prohibited activity but
only summarily stated that “[a] trader may not interpose IPG or any account or any other dealer
between a customer order and the best available market.” Aside from this statement in the WSP,
PG failed to establish sufficient procedures for reviewing transactions in the IPG Proprietary
Account, where Rodriguez executed the InvesTrust trades, to monitor for suspicious trading,
such as interpositioning. If IPG had procedures that required periodic supervisory review of
. transactions in the IPG Proprietary Account; the firm could have reasonably discovered that
Rodriguez was interposing the Mexican brokerage firm between IPG and the ultimate purchasers
of the securities, thereby generating millions inimproper markups.

10.  During the relevant period, Gonzalez-Rubio, IPG’s chief operating officer, was
directly responsible for supervising Rodriguez and overseeing the trading room. Gonzalez-
Rubio failed reasonably to supervise Rodriguez with a view towards preventing Rodriguez’s
antifraud violations because he unreasonably delegated oversight of activity in the IPG
Proprictary Account to Rodriguez, which resulted in Rodriguez eftectively supervising himself.
Gonzalez-Rubio knew that no one except Rodriguez executed trades for InvesTrust. While in.
response to Gonzalez-Rubio’s daily inquiries, Rodriguez repeatedly assured Gonzalez-Rubio
verbally that everything was fine with InvesTrust, Gonzalez-Rubio did not independently review
InvesTrust’s overall trading activity in the IPG Proprietary Account. As a result, Rodriguez was
able to use the IPG Proprietary Account to carry out the interpositioning scheme and charge
additional markups without detection.

11.  Gonzalez-Rubio also failed reasonably to supervise Rodriguez because he failed
to respond to red flags that could have led to discovery of Rodriguez’s misconduct. These red
flags included: (a) a dramatic increase in IPG’s 2008 revenues, 78% of which was derived from
the additional markups that IPG earned from the interposed trades; and (b) Gonzalez-Rubio’s
discovery in August 2008 that InvesTrust had been receiving 70% of the markups in the IPG
Proprietary Account generated from trades by InvesTrust’s institutional clients; and (c)
InvesTrust’s insistence that its share of the markups be deposited directly into a foreign bank
account held in name of a related Nevis-based entity, rather than into U.S. bank accounts, as had
been its prior practice. Had Gonzalez-Rubio responded to these red flags, it is likely that he
could have prevented and detected Rodriguez’s antifraud violations.




Yiolations

12.  As a result of the conduct described above, Rodriguez willfully violated Section
17(a) of the Securities Act, Section 10(b) of the Exchange Act and Rule 10b-5 thereunder, which
prohibit fraudulent conduct in the offer and sale of securities and in connection with the
purchase, or sale of securities. .

13.  Section 15(b)(4)(E) of the Exchange Act allows for the imposition of a sanction
against a broker or dealer who “has failed reasonably to supervise, with a view to preventing
violations of the securities laws, another person who commits such a violation, if such other
person is subject to his supervision.” The Commission has emphasized that the “responsibility of
broker-dealers to supervise their employees by means of effective, established procedures is a
critical component in the federal investor protection scheme regulating the securities markets.”
See, e.g., Gilford Sec.. Inc., et al., Securities Act Rel. No. 0264, 2011 SEC LEXIS 3419 (Sept.
30, 2011). Section 15(b)(6) incorporates by reference Section 15(b)(4)(E) and allows for the
imposition of sanctions against persons associated with a broker or dealer for failing reasonably
to supervise. Similarly, Sections 203(e) and 203(f) of the Advisers Act authorize the
Commission to sanction an investment adviser or person associated with an investment adviser
for failure to supervise. The Commission has repeatedly emphasized that the duty to supervise is
a critical component of the federal regulatory scheme. See, e.g., Thomas C. Palmer and Aeneas

Capital Mgmt., L.P., Advisers Act Rel. No. 1693, 2008 SEC LEXIS 1693 (July 23, 2008).

14. As a result of the conduct described above, IPG and Gonzalez-Rubio failed
reasonably to supervise Rodriguez with a view to detecting and preventing Rodriguez’s willful
violations of Section 17(a) of the Securities Act, Section 10(b) of the Exchange Act and Rule
10b-5 thereunder.

IPG’s Remedial Efforts

15. In determining to accept the Offers, the Commission considered remedial acts
promptly taken by the Respondents and the cooperation afforded the Commission staff.

Undertakings

16.  IPG has undertaken to review its policies, procedures, and systems regarding the
detection and prevention of interpositioning violations. Within ninety days of the entry of this
Order, unless otherwise extended by the staff of the Commission for good cause shown, IPG
shall submit a report to the Commission describing the review performed and the conclusions
and changes made as a result of this review. Further, at the time that IPG submits the report, IPG
shall certify to the Commission in writing that it has established procedures, and a system for
applying such procedures, which are reasonably expected to prevent and detect, insofar as
practicable, the violations described in this Order.

17. Gonzalez-Rubio has undertaken to provide to the Commission, within 15 days
after the end of the three-month suspension period described below, an affidavit that he has
complied fully with the sanctions described in Section IV below.




18. PG undertakes to cooperate fully with the Commission in any and all
investigations, litigations or other proceedings relating to or arising from the matters described in
this Order. In connection with such cooperation, IPG has undertaken:

a. To produce, without service of a notice or subpoena, any and all
documents and other information reasonably requested by the Commission’s staff, with a
custodian declaration as to their authenticity, if requested;

b. To use its best efforts to cause IPG’s current and former employees to be
interviewed by the Commission’s staff, at the option of the staff with representatives of
other government agencies present, at such times and places as the staff reasonably may
direct. Live interviews on one week’s notice at the Commission’s Los Angeles office, or
at any U.S or state government office in San Diego, California, and telcphone interviews
on 72 hours notice, at the option of the staff, shall be deemed to be reasonable.

C. To use its best efforts to cause IPG’s employees to appear and testify
truthfully and completely without service of a notice or subpoena in such investigations,
depositions, hearings or trials as may be reasonably requested by the Commission’s staff;
and :

d. In connection with any interviews of [PG employees to be conducted
pursuant to this undertaking, requests for such interviews may be provided by the
Commission’s staff to Sean T. Prosser, Morrison & Foerster LLP, 12531 High Bluff
Drive, Suite 100, San Diego, CA 92130-2040, or such other counsel that may be
substituted by IPG. ‘

In determining whether to accept the Offers, the Commission has considered IPG’s undertakings.

19.  IPG undertakes to certify, in writing, compliance with the undertaking(s) set forth
above. The certification shall identify the undertaking(s), provide written evidence of
compliance in the form of a narrative, and be supported by exhibits sufficient to demonstrate
compliance. The Commission staff may make reasonable requests for further evidence of
compliance, and IPG agrees to provide such evidence. The certification and supporting material
shall be submitted to Michele Wein Layne, Associate Regional Director, Los Angeles Regional
Office, Securities and Exchange Commission, 5670 Wilshire Boulevard, 11" Floor, Los
Angeles, CA 90036, with a copy to the Office of Chief Counsel of the Enforcement Division, no
later than sixty (60) days from the date of the completion of the undertakings.

Iv.

In view of the foregoing, the Commission deems it appropriate, and in the public interest,
to impose the sanctions agreed to in Respondents’ Offers.

Accordingly, pursuant to Section 15(b) of the Exchange Act and Sections 203(e) and
203(f) of the Advisers Act, it is hereby ORDERED that:

A. Respondént IPG is censured.




‘B. Respondent IPG shall, within 30 days of the entry of this Order, pay a civil
penalty in the amount of $260,000 to the United States Treasury. It is further ordered that
- Respondent [PG shall pay disgorgement of $3,572,015.56 and prejudgment interest of
$240,012.37 to the United States Treasury. Payment shall be made in the following installments.
Respondent IPG shall, within 30 days of the entry of the Order, pay $1,000,000. The remaining
balance of $2,812,027.93, plus post-judgment interest pursuant to SEC Rule of Practice 600,
shall be paid in sixteen (16} equal installments. Each installment shall be due within ten (10)
~days after the end of the quarter for the sixteen (16) quarters following the-entry of this Order.

C. If any payment is not made by the date the payment is required by this Order, the
éntire outstanding balance of disgorgement, prejudgment interest, and civil penalties, plus any
additional interest accrued pursuant to SEC Rule of Practice 600 or pursuant to 31 U.5.C. §3717,
shall be due and payable immediately, without further application. Payment shall be: (A) made
by wire transfer, United States postal money order, certified check, bank cashier’s check or bank
money order; (B) made payable to the Securities and Exchange Commission; (C) hand-delivered
or mailed to the Securities and Exchange Commission, Office of Financial Management, 100 F
St., NE, Stop 6042, Washington, DC 20549; and (D) submitted under cover letter that identifies
IPG as a Respondent in these proceedings, the file number of these proceedings, a copy of which
cover letter and money order or check shall be sent to Michele Wein Layne, Associate Regional
Director, Securities and Exchange Commission, 5670 Wilshire Blvd., Suite 1100, Los Angeles,
CA 90036.

D. Respondent IPG shall comply with the undertakings enumerated in Section 11,
Paragraphs 16 and 19, above.

E. Respondent Gonzalez-Rubio be, and hereby is, suspended from association in a
supervisory capacity with any broker, dealer, investment adviser, municipal securities dealer,
municipal adviser, transfer agent, or nationally recognized statistical rating organization for a
period of three (3) months, effective on the second Monday following the entry of this Order.

F. Respondent Gonzalez-Rubio shall comply with the undertaking enumerated n
Section III, Paragraph 17, above.

By the Commission.

Elizabeth M. Murphy
Secretary

“%M

Jill M. Peterson
> Assigtant Secretary
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‘ Before the
SECURITIES AND EXCHANGE COMMISSION

SECURITIES ACT OF 1933
Release No. 9289 / December 23 2011

SECURITIES EXCHANGE ACT OF 1934
Release No. 66056 / December 23, 2011

INVESTMENT ADVISERS ACT OF 1940
Release No. 3344/ December 23 2011

INVESTMENT COMPANY ACT OF 1940
Release No. 29894 / December 23, 2011 '

ADMINISTRATIVE PROCEEDING
File No. 3-14678

ORDER INSTITUTING
ADMINISTRATIVE AND CEASE-

- AND-DESIST PROCEEDINGS

In the Matter of PURSUANT TO SECTION 8A OF THE
SECURITIES ACT OF 1933,
AURELIO RODRIGUEZ, SECTIONS 15(b) AND 21C OF THE
SECURITIES EXCHANGE ACT OF
1934, SECTION 203(f) OF THE
INVESTMENT ADVISERS ACT OF
1940, AND SECTION 9(b) OF THE
INVESTMENT COMPANY ACT OF
1940, MAKING FINDINGS, AND
IMPOSING REMEDIAL SANCTIONS
AND A CEASE-AND-DESIST ORDER

Respondent.

I

“The Securities and Exchange Commission (“Commission”) deems it appropriate and in
the public interest that public administrative proceedings be, and hereby are, instituted pursuant
to Section 8A of the Securities Act of 1933 (“Securities Act™), Sections 15(b) and 21C of the
Securities. Exchange Act of 1934 (“Exchange Act”), Section 203(f) of the Investment Advisers
Act of 1940 (“Advisers Act™), and Section 9(b) of the Investment Company Act of 1940
(“Investment Company Act”) against Aurelio Rodriguez (“Rodriguez” or “Respondent™).

11.

~ In anticipation of the institution of these proceedings, Respondent has submitted an Offer
of Settlement (the “Offer”) which the Commission has determined to accept. Solely for the
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purpose of these proceedings and any other proceedings brought by or on behalf of the
Commission, or to which the Commission is a party, and without admitting or denying the
findings herein, except as to the Commission’s jurisdiction over him and the subject matter of
these proceedings, which are admitted, Respondent consents to the entry of this Order Instituting
Administrative Proceedings Pursuant to Section 8A of the Securities Act of 1933, Sections 15(b)
and 21C of the Securities Exchange Act of 1934, Section 203(f) of the Investment Advisers Act '
of 1940, and Section 9(b) of the Investment Company Act of 1940, Making Findings, and
Imposing Remedial Sanctions and a Cease-and-Desist Order (“Order”), as set forth below.

I11.

On the basis of this Order and Respondent’s Offer, the Commission finds' that:

Summary

These proceedings arise out of a fraudulent interpositioning scheme perpetrated by
Aurelio Rodriguez (“Rodriguez”), a former registered representative and trader of Investment
Placement Group (“IPG”), a San Diego-based registered broker-dealer and investment adviser.
Rodriguez’s scheme involved a Mexican investment adviser, InvesTrust, and a separate Mexican
brokerage firm. From approximately January through November 2008 (“relevant period”), while
he was associated with IPG, Rodriguez, acting in concert with InvesTrust, violated Section 17(a}
of the Securities Act, Section 10(b) of the Exchange Act and Rule 10b-5 thereunder by
needlessly interposing the Mexican brokerage firm into securities transactions between [PG and
InvesTrust’s institutional clients, including four Mexican pension funds. As aresult of
Rodriguez’s misconduct, the pension funds paid approximately $65 million more for certain
credit-linked notes than they would have had the Mexican brokerage firm not been unnecessarily
interposed as a “middleman.” As a result of his misconduct, Rodriguez received more than $6
million in additional markups generated from the interpositioned transactions.

Respondent

1. Aurelio Rodriguez, age 42, formerly of Coronado, California, currently resides
in Zapopan, Mexico. Rodriguez is not currently associated with a registered broker-dealer.
Rodriguez was a registered representative with IPG from 1995 until November 12, 2010, when
he resigned from the firm.

Other Relevant Entity and Person

2. Investment Placement Group is a California corporation with its principal place
of business in San Diego, California. It has been registered with the Commission as a broker-
dealer sincé 1991 and as investment adviser from January 2006 until June 2010, when it
withdrew its registration. TPG is owned, directly or indirectly through family trusts, by several
individuals associated with the firm. In February 2010, IPG’s owners registered a new entity
called IPG Investment Advisors, LLC as an investment adviser with the Commission. '

! The findings herein are made pursuant to Respondent’s Offer of Settlement and are not

binding on any other person or entity in this or any other proceeding.
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3. Adolfo Gonzalez-Rubio, age 49, resides in Coronado, California. He joined IPG
in 1990 and has since held positions of increasing responsibility. During the relevant period, he
was IPG’s chief operating officer, directly responsible for supervising Rodriguez and overseeing
the trading room. In 2009, Gonzalez-Rubio became IPG’s chief executive officer, a position he
currently holds. He currently owns 26% of the firm.

Background

4. In 2001, an IPG registered representative approached IPG with a proposal from
InvesTrust. In exchange for placing institutional client trades through IPG and referring clients,
InvesTrust would receive 70% of the markups that IPG earned from trading by InvesTrust’s
institutional clients. IPG agreed to the proposal and opencd a separate proprietary trading
account with its clearing firm (“IPG Proprietary Account™) through which Rodriguez executed
principal trades on behalf of IPG, with [PG acting as a counterparty to InvesTrust’s institutional
clients. The remaining 30% of the markups earned in the IPG Proprietary Account would be
split evenly among the registered representative, IPG, and Rodriguez.

5. Between 2001 through 2007, InvesTrust invested primarily in Mexican
government and corporate bonds and steadily increased the size and number of institutional
trades it placed through IPG. Beginning in 2008, InvesTrust invested its pension fund clients in
credit-linked notes, dramatically increasing the number trades it placed through IPG. By this
time, InvesTrust had also increased its share of the markups generated from these trades to 75%,
with the registered representative, IPG, and Rodriguez splitting the remaining 25% equally.

The Interpositioning Scheme

6. From January through November 2008, Rodriguez, acting in concert with
InvesTrust, acquired ten different credit-linked notes in the IPG Proprietary Account. Rodriguez
knew that the notes were slated for InvesTrust’s pension fund clients. IPG, through Rodriguez,
added a markup of roughly 1.5% to 4.5% to the purchase price, and then sold the notes to the
Mexican brokerage firm. Within a day or so, IPG, through Rodriguez, repurchased the notes -
from the Mexican brokerage firm (at a slightly higher price), added another markup, and then
sold the securities to InvesTrust’s pension fund clients. In some instances, Rodriguez repeated
the buy/sell pattern with the Mexican brokerage firm multiple times, driving up the price with
cach successive trade, before finally selling the notes to the pension funds at artificially inflated
prices.

7. For each transaction, InvesTrust specified in advance the trade date, the amount of
securities to be bought and sold by IPG and the Mexican brokerage firm, the successively higher
prices to be paid (and thus the markup to be charged on each trade), and the final price to be paid
by its pension fund clients. Rodriguez received the instructions for the fraudulent transactions
" from InvesTrust at his San Diego, California office. From there, he confirmed the order with the
Mexican brokerage firm via e-mail and then submitted the principal trade electronically to IPG’s
U.S.-based clearing firm for processing. '

8. Beginning in July 2008, the number of interpositioned trades between IPG and
the Mexican brokerage firm increased as the pension funds purchased new credit-linked notes.




The interpositioning scheme added about 12% to 14% to the cost of four new notes the pension
funds purchased from IPG between July and November 2008.

Violations

9. As a result of the conduct described above, Rodriguez willfully violated Section
17(a) of the Sccurities Act, Section 10(b) of the Exchange Act and Rule 10b-5 thereunder, which
prohibit fraudulent conduct in the offer and sale of securities and in connection with the purchase
or sale of securities. '

Disgorgement and Civil Penalties

10.  Respondent has submitted a sworn Statement of Financial Condition dated August
31, 2011 and other evidence and has asserted his inability to pay full disgorgement plus
prejudgment interest and a civil penalty.

IV.

In view of the foregoing, the Commission deems it appropriate, and in the public interest,
to impose the sanctions agreed to in Respondent Rodriguez’s Offer.

Accordingly, pursuant to Section 8A of the Securities Act, Sections 15(b) and 21C of the
Exchange Act, Section 203(f) of the Advisers Act, and Section 9(b) of the Investment Company
Act, it is hereby ORDERED that:

A. Respondent Rodriguez cease and desist from committing or causing any
violations and any future violations of Section 17(a) of the Securities Act, Section 10(b) of the
Exchange Act and Rule 10b-5 thereunder.

B. Respondent Rodriguez be, and hereby is:

barred from association with any broker, dealer, investment adviser,
municipal securiti¢s dealer, municipal advisor, transfer agent, or nationally
recognized statistical rating organization;

prohibited from serving or acting as an employee, officer, director,
member of an advisory board, investment adviser or depositor of, or
principal underwriter for, a registered investment company or affiliated
person of such investment adviser, depositor, or principal underwriter; and

barred from participating in any offering of a penny stock, including:
acting as a promoter, finder, consultant, agent or other person who
engages in activities with a broker, dealer or issuer for purposes of the
issuance or trading in any penny stock, or inducing or attempting to induce
the purchase or sale of any penny stock, ‘

with the right to apply for reentry after five (5) years to the appropriate self-regulatory
organization, or if there is none, to the Commission.
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C. Any reapplication for association by the Respondent will be subject to the
applicable laws and regulations governing the reentry process, and reentry may be conditioned
upon a number of factors, including, but not limited to, the satisfaction of any or all of the
following: (a) any disgorgement ordered against the Respondent, whether or not the Commission
has fully or partially waived payment of such disgorgement; (b) any arbitration award related to
the conduct that served as the basis for the Commission order; (¢) any self-regulatory '
organization arbitration award to a customer, whether or not related to the conduct that served as
the basis for the Commission order; and (d) any restitution order by a self-regulatory
. organization, whether or not related to the conduct that served as the basis for the Commission
order.

D. Respondent shall, within 30 days of entry of this Order, pay disgorgement of
$6,041,810.46 and prejudgment interest of $613,666.85, but that payment of such amount except
for $1 million is waived and the Commission is not imposing a penalty based upon Respondent’s
sworn representations in his Sworn Financial Statement dated August 31, 2011 and other
documents submitted to the Commission. The payment required by this Order shall be made to
the United States Treasury. If timely payment is not made, additional interest shall accrue
pursuant to SEC Rule of Practice 600. Payment shall be: (A) made by wire transfer, United
States postal money order, certified check, bank cashier’s check or bank money order; (B) made
payable to the Securities and Exchange Commission; (C) hand-delivered or mailed to the

‘Securities and Exchange Commission, Office of Financial Management, 100 F St., NE, Stop
6042, Washington, DC 20549; and (D) submitted under cover letter that identifies Rodriguez as a
Respondent in these proceedings, the file number of these proceedings, a copy of which cover
letter and money order or check shall be sent to Michele Wein Layne, Associate Regional
Director, Securities and Exchange Commission, 5670 Wilshire Blvd., Suite 1100, Los Angeles,
CA 90036. : '

E. The Division of Enforcement (“Division™) may, at any time following the entry of
this Order, petition the Commission to: (1) reopen this matter to consider whether. Respondent
provided accurate and complete financial information at the time such representations were
made; and (2) seek an order directing payment of disgorgement, prejudgment interest, and the
maximum civil penalty allowable under the law. No other issue shall be considered in
connection with this petition other than whether the financial information provided by
Respondent was fraudulent, misleading, inaccurate, or incomplete in any material respect.
Respondent may not, by way of defense to any such petition: (1) contest the findings in this
Order; (2) assert that payment of disgorgement, interest, and a penalty should not be ordered; (3)




contest the amount of disgorgement and interest to be ordered, or the imposition of the maximum
penalty allowable under the law; or (4) assert any defense to liability or remedy, including, but
not limited to, any statute of limitations defense.

By the Commission.

Elizabeth M. Murphy
Secretary '

e - Jifl M. Peterson
s By g:!:ssistant Secretary
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UNITED STATES OF AMERICA
Before the
SECURITIES AND EXCHANGE COMMISSION

SECURITIES EXCHANGE ACT OF 1934
Release No. 66060 / December 28, 2011

ADMINISTRATIVE PROCEEDING
File No. 3-14679

_ ORDER INSTITUTING .
In the Matter of ADMINISTRATIVE PROCEEDINGS
PURSUANT TO SECTION 15(b) OF THE
ANDREW CACCIOPPOLI, SECURITIES EXCHANGE ACT OF 1934,
MAKING FINDINGS, AND IMPOSING
Respondent. : REMEDIAL SANCTIONS :

L.

The Securities and Exchange Commission (“Commission™) deems it appropriate and in the

‘public interest that public administrative proceedings be, and hereby are, instituted pursuant to '

Section 15(b) of the Securities Exchange Act of 1934 (“Exchange Act”) against Andrew
Caccioppoli {“Caccioppoli” or “Respondent™).

1L

In anticipation of the institution of these proceedings, Respondent has submitted an Offer
of Settlement (the “Offer”) which the Commission has determined to accept. Solely for the
purpose of these proceedings and any other proceedings brought by or on behalf of the
Commission, or to which the Commission is a party, and without admitting or denying the findings
herein, except as to the Commission’s jurisdiction over him and the subject matter of these
proceedings, and the findings contained in Section IIl. 3 below, which are admitted, Respondent
consents to the entry of this Order Instituting Administrative Proceedings Pursuant to Section 15(b)
of the Securities Exchange Act of 1934, Making Findings, and Imposing Remedial Sanctions
(“Order™), as set forth below. - :
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IIL
On the basis of this Order and Respondent’s Offer, the Commission finds that:
i. Caccioppoli, age 51, resides in Mahopac, New York. From December 1991
to July 2005, he was a securities lending representative associated with Janney Montgomery Scott,

LLC (“Janney”), a broker-dealer registered with the Commission.

2. On September 24, 2007, the Commission filed an amended complaint
against Caccioppoli in the United States District Court for the Eastern District of New York

alleging that he violated the antifraud provisions of the federal securities laws, SEC' v. Joseph

Simone, et al., 07-cv-3928 (JGYRML). The Commission’s complaint alleges, among other things,
that between 2002 and 2005, Caccioppoli knowingly engaged in a scheme to defraud Janney in
connection with the lending and borrowing of securities.

, 3. On December 13, 2011, the court entered a consent judgment which, among
other things, permanently enjoined Caccioppoli from violating Section 17(a) of the Securities Act
of 1933 and Section 10(b) of the Exchange Act and Rule 10b-5 thereunder.

IV.

In view of the foregoihg, the Commission deems it appropriate and in the public interest to
impose the sanctions agreed to in Respondent Caccioppoli’s Offer.

Accordingly, it is hereby ORDERED:

Pursuant to Section' 15(b)(6) of the Exchange Act, that Respondent Caccioppoli be, and
hereby is barred from association with any broker or dealer.

, Any reapplication for association by the Respondent will be subject to the applicable laws
and regulations governing the reentry process, and reentry may be conditioned upon a number of
factors, including, but not limited to, the satisfaction of any or all of the following: (a) any
disgorgement ordered against the Respondent, whether or not the Commission has fully or partially
waived payment of such disgorgement; (b) any arbitration award related to the conduct that served
as the basis for the Commission order; (c) any self-regulatory organization arbitration award to a
customer, whether or not related to the conduct that served as the basis for the Commission ordet;
and (d) any restitution order by a self-regulatory organization, whether or not related to the conduct
that served as the basis for the Commission order.

By the Commission.
Wm‘a Zf ' 24 A/M

Elizabeth M. Murphy
Secretary
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INVESTMENT ADVISERS ACT OF 1940
Release No. 3347 / December 29, 2011

ADMINISTRATIVE PROCEEDING
File No. 3-14552 '

In the Matter of -
, ORDER MAKING FINDINGS AND
VINAYAK S. GOWRISH, IMPOSING REMEDIAL SANCTIONS
: PURSUANT TO SECTION 203(f) OF THE
Respondent. : - INVESTMENT ADVISERS ACT OF 1940

- L

On September 16, 2011, the Securities and Exchange Commission (“Commission”)

 instituted public administrative proceedings pursuant to Section 203(f) of the Investment Advisers

Act of 1940 (*Advisers Act”) against Vinayak S. Gowrish (“Gowrish” or “Respondent”).
1L
Respondent has submitted an Offer of Settlement (the “QOffer”) which the Commission has

determined to accept. Solely for the purpose of these proceedings and any other proceedings
brought by or on behalf of the Commission, or to which the Commission is a party, and without

‘admitting or denying the findings herein, except as to the Commission’s jurisdiction over him and

the subject matter of these proceedings, and the findings contained in Section I11.2 below, which
are admitted, Respondent consents to the entry of this Order Making Findings and Imposmg
Remedial Sanctions (“Order™), as set forth below.
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III.
On the basis of this Order and Respondent’s Offer, the Commission finds that:

1. Gowrish, 33 years old, is a resident of San Francisco, California. During the
 relevant period, Gowrish was an associate at TPG Capital, L.P. (“TPG”), which at the time was an
um'eglstered investment adviser. »

2, On July 15, 2011, a final judgment was entered against Respondent,
permanently enjoining him from future violations of Section 10(b) of the Exchange Act and Rule
10b-5 thereunder in the civil action entitled Securities and Exchange Commission v. Vinayak S.
Gowrish, Civil Action Number 09-05883(SI), in the United States District Court for the Northern
District of California.

3. The Commission’s complaint alleged that, from at least December 2006
through May 2007, Gowrish, in breach of a duty owed to his employer, misappropriated material
nonpublic information from his employer in connection with TPG’s negotiations to acquire Sabre
Holdings Corp. (“Sabre”), TXU Corp. (“TXU”), and Alliance Data Systems Corp. (“ADS™). The
complaint further alleged that Gowrish tipped the confidential acquisition information to his long-
time friend, Adnan Zaman. Zaman, in turn, tipped the information to their two friends, Pascal S. °
Vaghar and Sameer N. Khoury. On the basis of the information provided by Gowrish through
_ Zaman, Vaghar and Khoury then traded Sabre, TXU, and ADS securities, realizing approximately
$375,000 in illicit profits. The Commisston’s complaint alleged that, in exchange for the
confidential information, Vaghar provided cash kickbacks to both Gowrish and Zaman. On
February 3, 2011, a federal jury found that Gowrish violated Section 10(b) of the Exchange Act
and Rule 10b-5 thereunder. On July 15, 2011, the district court entered a final judgment against
Respondent Gowrish in which the court, in addition to permanently enjoining him from future
violations of Section 10(b) of the Exchange Act and Rule 10b-5 thereunder, ordered him to pay
disgorgement of $12,000 (and prejudgment interést thereon) and a $100,000 civil penalty.
Respondent Gowrish has paid the ordered disgorgement (and prejudgment interest thereon) and
civil penalty to the Commission in accordance with the court’s order.




Iv.

In view of the foregoing, the Commission deems it appropriate and in the public interest to
impose the sanctions agreed to in Respondent Gowrish’s Offer. '

Accordingly, it is hereby ORDERED pursuant to Section 203 (f) of the Advisers Act that
Respondent Gowrish be, and hereby is, barred from association with any broker, dealer, investment
adviser, municipal securities dealer, or transfer agent.

Any reapplication for association by the Respondent will be subject to the applicable laws
and regulations governing the reentry process, and reentry may be conditioned upon a number of
factors, including, but not limited to, the satisfaction of any or all of the following: (a) any
disgorgement ordered against the Respondent, whether or not the Commission has fully or partially
waived payment of such disgorgement; (b) any arbitration award related to the conduct that served
as the basis for the Commission order; (c) any self-regulatory organization arbitration award to a
customer, whether or not related to the conduct that served as the basis for the Commission order;
and (d) any restitution order by a self-regulatory organization, whether or not related to the conduct
that served as the basis for the Commission order. '

Elizabeth M. Murphy

Secretary

By the Commission.
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SECURITIES AND EXCHANGE COMMISSION
SECURITIES ACT OF 1933
Release No. 9290 / December 29, 2011

SECURITIES EXCHANGE ACT OF 1934
Release No. 66066 / December 29, 2011

INVESTMENT ADVISERS ACT OF 1940
Release No. 3345 / December 29, 2011

INVESTMENT COMPANY ACT OF 1940
Release No. 29895 / December 29, 2011

ADMINISTRATIVE PROCEEDING
File No. 3-14680

ORDER INSTITUTING

In the Matter of - ' _ ADMINISTRATIVE AND CEASE-

: ' AND-DESIST PROCEEDINGS
CALHOUN ASSET PURSUANT TO SECTION 8A OF THE
MANAGEMENT, LLC, SECURITIES ACT OF 1933,
and KRISTA LYNN SECTION 21C OF THE SECURITIES
WARD A/K/A KRISTA EXCHANGE ACT OF 1934,

- LYNN KARNEZIS SECTIONS 203(e), 203(f), AND 203(k)
OF THE INVESTMENT ADVISERS
Respondents. : ACT OF 1940, AND SECTION 9(b) OF
: ' THE INVESTMENT COMPANY ACT
OF 1940 '

L

The Securities and Exchange Commission (“Commission™) deems it appropriate
and in the public interest that public administrative and cease-and-desist proceedings be,
and hereby are, instituted pursuant to Section 8A of the Securities Act of 1933 (“Securities
Act”), Section 21C of the Securities Exchange Act of 1934 (“Exchange Act”), Sections -
203(e), 203(f), and 203(k) of the Investment Advisers Act of 1940 (“Advisers Act”), and
Section 9(b) of the Investment Company Act of 1940 (“Investment Company Act”) against
Calhoun Asset Management, LLC (“Calhoun™) and Krista Lynn Ward a/k/a Krista Lynn
Karnezis (“Ward”) (collectively, “Respondents™).
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II.
After an investigation, the Division of Enforcement alleges that:

A. SUMMARY

1. This matter concerns materially false and misleading statements made by
Calhoun, the investment adviser to two funds of funds, and Ward, its principal. Ward
raised the assets managed by Calhoun by grossly exaggerating Calhoun’s assets under
management. Ward also made misleading statements about Calhoun’s due diligence
process, and filed numerous false Forms ADV with the Commission. In addition to
making false and misleading statements, Ward failed to maintain records to support the
performance that Calhoun claimed in its marketing materials.

B. RESPONDENTS

2. Calhoun is an Illinois limited liability company located in Chicago, Illinois,
that was registered with the Commission as an investment adviser from August 31, 2007
until it withdrew its registration on April 22, 2010. Calhoun was the investment adviser to
a master fund, “Cathoun Master Fund SPC, Ltd.,” a Cayman Islands company, and two
feeder funds: “Calhoun Multi-Series Fund LP (fk/a Triumph Multi-Series Fund),” a
Delaware limited partnership, and “Calhoun Fund SPC, Ltd. (f/k/a Calhoun Market Neutral
Fund),” a Cayman Islands company. Calhoun has no disciplinary history.

3. Ward, age 41, resides in Park Ridge, Illinois. Ward was the managing
member, sole owner, and sole full-time employee of Calhoun. Ward has no disciplinary
history.

C. OTHER RELEVANT ENTITIES

4. Skore Financial Management, LL.C a/k/a Taipan Wealth Advisors LLC
a/k/a FQ Advisors, LLC (“Skore™) was an Illinois limited liability company located in

Chicago, Illinois, that was registered with the Commission as an investment adviser from
January 7, 2002 until February 14, 2011, when its registration was cancelled. Skore was
dissolved as a corporate entity on September 11, 2009. Prior to Skore’s dissolution, Ward

. was its CEO and Chief Compliance Officer. Skore has no disciplinary history.

- 5. Skore Investment Advisory Services, LLC (“SIAS”) is a Nevis, West Indies
corporation. SIAS is not registered with the Commission. SIAS is the investment adviser
to “Triumph Offshore Fund,” an offshore fund-of-funds open only to insurance companies. .
Ward is the managing member of SIAS.




. "~ D.  ALLEGATIONS

6. In 2006, Ward started two hedge funds — Triumph Multi-Series Fund, a
Delaware limited partnership (later renamed Calboun Multi-Series Fund LP) (the “CMSF
Fund”), and Calhoun Market Neutral Fund, a Cayman Islands company (later renamed
Calhoun Fund SPC, Ltd.) (the “Calhoun Fund”) (together, the “Funds™). The CMSF Fund
offered limited partnership interests to investors, while the Calhoun Fund offered several
different classes of shares of stock.

The Calhoun Hedge Funds

7. Calhoun managed the two Funds, and Ward was the managing member and
sole full-time employee of Calhoun. Ward set up the CMSF Fund and the Calhoun Fund to
each be a fund of funds, investing only in other hedge funds. The stated strategy of the
Funds was to seek long term capital growth and positive returns through the selection of
investment managers across a widely diversified pool of strategies.

'

8. Ward attracted capital to the Funds by aggressively marketing herself as an
- experienced hedge fund manager, despite having no experience in portfolio management.
'In an effort to promote the Funds, Ward attended various asset management conferences,
distributed marketing materials, and established an Internet website. She solicited some
. ' investments for the Funds directly from individuals she met at conferences.

False and Misleading Statements to Orizon

9. In 2006, Ward entered into discussions with Orizon Investment Counsel,
LLC, an asset management firm registered with the Commission as an investment adviser,
in an attempt to attract new investors. During these discussions, Ward told executives at -
Orizon that she had several hundred million dollars under management.

10.  On the due diligence questionnaire filled out by Ward (on behalf of Calhoun -
“and SIAS) and given to Orizon in 2006, in response to the “current assets under
management” question, Ward wrote that she had “[a]pproximately $237 million under
advisement.” In the following question on the questionnaire, which asks about “the growth
of assets under management over the last five years,” Ward stated that her assets under
management grew from $27 million in 1999 to $200 million. At the time she filled out the
questionnaire, however, Ward had never had more than $3 million under management.

11. Orizon entered into an Advisory Fee Sharing Agreement with Calhoun in
September 2006 (the “Orizon Agreement™). The Orizon Agreement contemplated that
Orizon would recommend certain of its advisory clients to invest in the CMSF Fund.
Orizon communicated to its advisory clients that Calhoun had a substantial amount of
assets under management, based on what Ward had told Orizon. -Orizon also gave a copy
of the due diligence questionnaire filled out by Ward to some of its advisory clients.




12.  Approximately twenty of Orizon’s advisory clients purchased limited
partnership interests in the CMSF Fund, making Orizon the largest source of investors in
Calhoun’s Funds. Ward’s representations that she had hundreds of millions of dollars
under management were instrumental in convincing Orizon to recommend that its clients
invest in the CMSF Fund.

Calhoun’s Marketing Materials

13.  Ward created various marketing materials in an attempt to attract investors.
Ward distributed the marketing materials to prospective investors at conferences and
through third parties, and made them available on an Internet website. These marketing
materials contain various misrepresentations and unsupported performance claims.

14.  The marketing materials refer to a 10-year track record with 11+% average
annual returns. Ward, however, did not maintain documentation supporting this track
record. Ward only maintained records dating back to 2007, and her recordkeeping was
scattered and disorganized.

15.  The marketing materials also contain misrepresentations about performance
returns. In a PowerPoint presentation Ward provided to prospective and current investors,
via Orizon and through her marketing activities, Ward included a full-page chart of
monthly and annual performance returns from 1999 through 2009. The legend at the
bottom of the page states that “[t]hese returns represent our flagship fund, Calboun Fund
SPC, Ltd.” Calhoun Fund SPC, Ltd., however, did not commence operations until January
1, 2007 — and therefore the fund had no performance return data from 1999 through 2006.

16.  Calhoun’s marketing materials state that Ward “Grew [Skore] from $0 to
$313M” — suggesting that Skore had over $300 million under management. Skore,
however, never had any assets under management. :

False and Misleading Statements Regarding Due Diligence

17.  Calhoun touted its due diligence capabilities in marketing materials, written
by Ward and provided to prospective and current investors, which described the criteria for
selecting managers: past performance; diversification in relation to other managers; assets
under management; absence of significant conflicts of interest; overall integrity and
reputation; percentage of business time devoted to investment activities; and fees charged.

_ 18.  Calboun also described a network of sources for identifying prospective
managers. Calhoun represented that its due diligence included regular monitoring and
performance reviews of managers, conducted at least monthly, along with periodic visits to
managers. In materials available on its Internet website and authored by Ward, Calhoun
stated that “we take every precaution necessary to complete thorough due diligence and
research on every manager we recommend” (emphasis in original).

19. Calhoun’s actual due diligence, however, was virtually nonexistent. Indeed,
Ward did not even perform the due diligence herself, instead outsourcing the due diligence
to a third party, Second City Alternatives, LLC (“Second City”). Once Ward outsourced
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the due diligence to Second City, Ward did not perform any due diligence services, nor did
she oversee Second City. According to Ward, Second City breached its agreement to

- perform the due diligence, did not provide any due diligence reports, and only substantiated
its services with some handwritten notes. ‘

‘False and Misleading Statements on Forms ADV

20.  Onthe Forms ADV she filed with the Commission, Ward repeatedly
misrepresented Calhoun’s assets under management. Ward first registered Calhoun as an
investment adviser on August 31, 2007. On Calhoun’s Form ADV, which Ward herself
completed and electronically signed in her capacity as the managing member of Calhoun,
Ward stated that Calhoun had $30 million in assets under management. In reality, at the
time, Calhoun had less than $6 million under management.

21.  On February 18, 2009, Ward filed an amendment to Calhoun’s Form ADV.
Ward herself completed and electronically signed the amendment in her capacity as the
“owner” of Calhoun. Ward represented that Calhoun had $79.8 million in assets under
management. In reality, at the time, Calhoun had approximately $7 million under
management. Ward never amended the Form ADV to reflect Calhoun’s actual assets under -
management,

22.  Ward also misrepresented Skore’s assets under management.throughout its
existence. From 2004 through 2008, in Forms ADV which Ward herself completed and
electronically signed, Ward reported figures for Skore’s assets under management ranging
from $24 million to $335 million. In reality, Skore never had any assets under
management.

E. . VIOLATIONS

23. Asaresult of the conduct described above, Calhoun and Ward willfully
violated Section 17(a) of the Securities Act, Section 10(b) of the Exchange Act and Rule
10b-5 thereunder, which prohibit fraudulent conduct in the offer and sale of securities and
in connection with the purchase or sale of securities; :

24.  Asaresult of the conduct described above, Calhoun willfully violated, and
Ward willfully aided and abetted and caused Calhoun’s violations of, Section 203 A of the
Advisers Act by registering with the Commission as an investment adviser despite being
prohibited from doing so;

25. As a result of the conduct described above, Calhoun willfully violated, and
Ward willfully aided and abetted and caused Calhoun’s violations of, Section 204 of the
“ Advisers Act and Rule 204-2(a)(16) thereunder by failing to keep all documents that are
necessary to form the basis for, or demonstrate the calculation of, the performance or rate’
of return of any or all managed accounts that it used in advertisements or other
communications distributed to 10 or more persons;




26. As a result of the conduct described above, Calhoun and Ward willfully
violated Section 206(4) of the Advisers Act and Rule 206(4)-8 thereunder by making false
or misleading statements to, or otherwise defranding, investors or prospective investors in a
pooled investment vehicle; and ' '

27.  As aresult of the conduct described above, Calhoun and Ward willfully
violated Section 207 of the Advisers Act by making untrue statements of a material fact in
registration applications or reports filed with the Commission and willfully omitting to state
in such applications or reports material facts which were required to be stated therein.

IIL,

In view of the allegations made by the Division of Enforcement, the Commission
deems it necessary and appropriate in the public interest that public administrative and
cease-and-desist proceedings be instituted to determine:

A Whether the allegations set forth in Section II hereof are true and, in
connection therewith, to afford Respondents an opportunity to establish any defenses to such
allegations;

B. What, if any, remedial action is appropriate in the public interest against
Respondents pursuant to Sections 203(e) and 203(f) of the Advisers Act, including, but not
limited to, disgorgement and prejudgment interest pursuant 1o Section 203(j) of the Advisers
Act and civil penalties pursuant to Section 203(i) of the Advisers Act;

.C. What, if any, remedial action is appropriate in the public interest against
Respondents pursuant to Section 9(b) of the Investment Company Act; and

D. Whether, pursuant to Section 8A of the Securities Act, Section 21C of the
Exchange Act, and Section 203(k) of the Advisers Act, Respondents should be ordered to
éease and desist from committing or causing violations of and any future violations of
Section 17(a) of the Securities Act, Section 10(b) of the Exchange Act and Rule 10b-5
thereunder, and Sections 203A, 204, 206(4), and 207 of the Advisers Act and Rules
204-2(a)(16) and 206(4)-8 thereunder.

IV

IT 1S ORDERED that a public hearing for the purpose of taking evidence on the
questions set forth in Section IIl hereof shall be convened not earlier than 30 days and not
later than 60 days from service of this Order at a time and place to be fixed, and before an
Administrative Law Judge to be designated by further order as provided by Rule 110 of the
Commission's Rules of Practice, 17 C.F.R. § 201.110.




. IT IS FURTHER ORDERED that Respondents shall file an Answer to the
allegations contained in this Order within twenty (20) days after service of this Order, as
provided by Rule 220 of the Commission's Rules of Practice, 17 C.F.R. § 201.220.

If Respondents fail to file the directed answer, or fail to appear at a hearing after
being duly notified, the Respondents may be deemed in default and the proceedings may be
determined against them upon consideration of this Order, the allegations of which may be
deemed to be true as provided by Rules 155(a), 220(f), 221(f) and 310 of the Commission's
Rules of Practice, 17 C.F.R. §§ 201.155(a), 201.220(f), 201.221(f) and 201.310.

This Order shall be served forthwith upon 'Respondents personally or by certified
mail.

IT IS FURTHER ORDERED that the Administrative Law Judge shall issue an
initial decision no later than 300 days from the date of service of this Order, pursuant to
Rule 360(a)(2) of the Commission’s Rules of Practice.

In the absence of an appropriate waiver, no officer or employee. of the Commission
engaged in the performance of investigative or prosecuting functions in this or any factually
related proceeding will be permitted to participate or advise in the decision of this matter,
except as witness or counsel in proceedings held pursuant to notice. Since this proceeding is

‘ not “rule making” within the meaning of Section 551 of the Administrative Procedure Act, it
' . is not deemed subject to the provisions of Section 553 delaying the effective date of any
. final Commission action.

By the Commission,

Elizabeth M. Murphy

sistan‘et Secretary
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I . UNITED STATES OF AMERICA
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Before the l

SECURITIES AND EXCHANGE COMMISSION
SECURITIES EXCHANGE ACT OF 1934
Release No. 66017 / December 21, 2011

ADMINISTRATIVE PROCEEDING
File No. 3-14646

In the Matter of
AEC, 1, Inc., ORDER MAKING FINDINGS AND
Aegir Ventures, Inc., _ REVOKING REGISTRATION OF
American Toy Vending, Inc., SECURITIES PURSUANT TO SECTION 12(j)
Biometric Security Corp. (a/k/a Pender OF THE SECURITIES
Financial Group Corp.), and EXCHANGE ACT OF 1934 ASTO
Bridge-It Corp., ‘ BIOMETRIC SECURITY CORP. (a/k/a
PENDER FINANCIAL GROUP CORP.Y
. Respondents.

L

The Securities and Exchange Commission (“Commission™) deems it necessary and
appropriate for the protection of investors to accept the Offer of Settlement submitted by
Biometric Security Corp. (a’k/a Pender Financial Group Corp.) (“Biometric” or “Respondent™)
pursuant to Rule 240(a) of the Rules of Practice of the Commission, 17 C.F.R. § 201.240(a), for
the purpose of séttlement of these proceedings initiated against Respondent on November 28,
2011, pursuant to Section 12(j) of the Securities Exchange Act of 1934 (“Exchange Act”).

L

Solely for the purpose of these proceedings and any other proceedings brought by or on
behalf of the Commission, or to which the Commission is a party, and without admitting or
denying the findings herein, except as to the Commission’s jurisdiction over it and the subject
matter of these proceedings, which are admitted, Respondent consents to the entry of this Order
Making Findings and Revoking Registration of Securities Pursuant to Section 12(j) of the
Securities Exchange Act of 1934 as to Biometric Security Corp. (a/k/a Pender Financial Grow
Corp.) (“Order™), as set forth below. -
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I
On the basis of this Order and Respondent’s Offer, the Commission finds that':

1. Biometric (CIK No. 1000168) is a Wyoming corporation located in
Vancouver, British Columbia, Canada. At all times relevant to this proceeding, the
securities of Biometric have been registered under Exchange Act Section 12(g).

2. Biometric has failed to comply with Exchange Act Section 13(a) and Rules
13a-1 and 13a-13 or 13a-16 thereunder because it has not filed any periodic reports with
the Commission since the period ended September 30, 1999, '

IV.

In view of the foregoing, the Commission deems it necessary and appropriate for the
protection of investors to impose the sanction specified in Respondent’s Offer.

Accordingly, it is hereby ORDERED that:

Pursuant to Exchange Act Section 12(3), registration of each class of Respondent’s
securities registered pursuant to Exchange Act Section 12 be, and hereby is, revoked.

For the Commission, by its Secretary, pursuant to delegated authority.

Elizabeth M. Murphy
Secretary

Bv{ Jill M. Peterson
y Assistant Secretary

"The findings herein are made pursuant to Respondent’s Offer of Settlement and are not
binding on any other person or entity in this or any other proceeding.




. .UNITED STATES OF AMERICA

Before the
SECURITIES AND EXCHANGE COMMISSION

SECURITIES EXCHANGE ACT OF 1934
Release No. 65947 / December 13, 2011

ADMINISTRATIVE PROCEEDING
File No. 3-14661

In the Matter of
Ramco Energy PLC (n/k/a SeaEnergy ORDER INSTITUTING
PLC), : ADMINISTRATIVE PROCEEDINGS
RTI, Inc., | AND NOTICE OF HEARING
RTICA Corp., : ' PURSUANT TO SECTION 12(j) OF
Runcorp, Inc. (f/k/a Remote Utilities THE SECURITIES EXCHANGE ACT
Network, Inc.), OF 1934
Source Scientific, Inc., ' '
Spectacular Attractions, Inc -
. SpectraCom, Inc.,
Sportsco, Inc., and
Stationmate, Inc. (n/k/a Oxysure, Inc.),
Respondents.

I.

The Securities and Exchange Commission (“Connmssmn”) deems it necessary
and appropriate for the protection of investors that public administrative proceedings be
and hereby are, instituted pursuant to Section 12(j) of the Securities Exchange Act of
1934 (“Exchange Act”) against Respondents Ramco Energy PLC (w/k/a SeaEnergy
PLC), RTI, Inc., RTICA Corp., Runcorp, Inc. (f/k/a Remote Utilities Network, Inc.),
Source Scientific, Inc., Spectacular Attractions, Inc., SpectraCom, Inc., Sportsco, Inc.,
and Stationmate, Inc. (wk/a Oxysure, Inc.).

2

IL.

After an investigation, the Division of Enforcement alleges that:

. A. RESPONDENTS' .
a% 3




1. Ramco Energy PLC (n/k/a SeaEnergy PLC) (CIK No. 1032347) is a Scottish
corporation located in Aberdeen, Scotland, Unmited Kingdom with a class of securities
registered with the Commission pursuant to Exchange Act Section 12(g). Ramco is
delinquent in its periodic filings with the Commission, having not filed any periodic
reports since it filed a Form 20-F for the period ended December 31, 1999, which
reported a net loss of over £1.7 million for the prior twelve months. As of December 7,
2011, the company’s stock (symbol “SEYXF") was traded on the over-the-counter
markets. ‘

2. RTI, Inc. (CIK No. 81699) is a dissolved New York corporation located in
“Sunland Park, New Mexico with a class of securities registered with the Commission
pursuant to Exchange Act Section 12(g). RTI is delinquent in its periodic filings with the
Commission, having not filed any periodic reports since it filed a Form 10-QSB for the
period ended September 30, 1999, which reported a net loss of $402,152 for the prior
three months. '

3. RTICA Corp. (CIK No. 1061015) is an Ontario corporation located in Stoney
Creek, Ontario, Canada with a class of securities registered with the Commission
pursuant to Exchange Act Section 12(g). RTICA is delinquent in its periodic filings with
the Commission, having not filed any periodic reports since it filed a Form 20-F for the
‘period ended May 31, 2002, which reported a deficit of over $10.4 million (Canadian) for
the prior twelve months.

4. Runcorp, Inc. (f’k/a Remote Utilities Network, Inc.} (CIK No. 1082703) is a
Nevada corporation located in Calgary, Alberta, Canada with a class of securities
registered with the Commission pursuant to Exchange Act Section 12(g). Runcorp is
delinquent in its periodic filings with the Commission, having not filed any periodic
reports since it filed a Form 10-QSB for the period ended September 30, 2002, which
reported a net loss of $377,273 for the prior nine months.

5. Source Scientific, Inc. (CIK No. 312835) is a suspended California corporation
located in Garden Grove, California with a class of securities registered with the
Commission pursuant to Exchange Act Section 12(g). Source Scientific is delinquent in
its periodic filings with the Commission, having not filed any periodic reports since it
filed a Form 10-QSB for the period ended March 31, 1997, which reported a net loss of
over $1 million for the nine month period ended March 31,.1996.

6. Spectacular Attractions, Inc. (CIK No. 1139529) is a British Columbia
corporation located in Vancouver, British Columbia, Canada with a class of securities
registered with the Commission pursuant to Exchange Act Section 12(g). Spectacular
Attractions is delinquent in its periodic filings with the Commission, having not filed any
periodic reports since it filed a Form 20-F registration statement on May 1, 2001, which
reported a deficit of $2,372 from the the company’s December 3, 1999 organization to
November 30, 2000,

7. SpectraCom, Inc. (CIK No. 704410) is a Nevada corporation located in Las
Vegas, Nevada with a class of securities registered with the Commission pursuant to
Exchange Act Section 12(g). SpectraCom is delinquent in its pertodic filings with the
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Commission, having not filed any periodic reports since it filed a Form 10-QSB for the
period ended September 30, 2000, which reported a net loss of $6,236 since the
company’s March 21, 1997 inception.

8. Sportsco, Inc. (CIK No. 1434097) s a dlsso]ved Wyoming corporation located
in Cheyenne, Wyoming with a class of securities registered with the Commission
pursuant to Exchange Act Section 12(g). Sportsco is delinquent in its periodic filings
with the Commission, having not filed any periodic reports since it filed a Form 10-K for
the period ended December 31, 2008, which reported a net loss of $70 for the prior
twelve months.

9. Stationmate, Inc. (n/k/a Oxysure, Inc.) (CIK No. 1433715) 15 a dissolved
Wyoming corporation located in Cheyenne, Wyoming with a class of securities registered
with the Commission pursuant to Exchange Act Section 12(g). Stationmate is delinquent
in its periodic filings with the Commission, having not filed any perniodic reports since it
filed a Form 10-K for the period ended December 31, 2008, which reported a net loss of
$142 for the prior twelve months.

B. DELINQUENT PERIODIC FILINGS

10. As discussed in more detail above, all of the Resporidents are delinquent in
their periodic filings with the Commission, have repeatedly failed to meet their
obligations to file timely penodic reports, and failed to heed delinquency letters sent to
them by the Division of Corporation Finance requesting compliance with their periodic
filing obligations or, through their failure to maintain a valid address on file with the
Commission as required by Commission rules, did not receive such letters.

11. Exchange Act Section 13(a) and the rules promulgated thereunder require
issuers of securities registered pursuant to Exchange Act Section 12 to file with the
Commission current and accurate information in periodic reports, even if the registration
is voluntary under Section 12(g). Specifically, Rule 13a-1 requires issuers to file annual
reports, and Rule 13a-13 requires domestic issuers to file quarterly reports.

12. As aresult of the foregoing, Respondents failed to comply with Exchange
Act Section 13(a) and Rules 13a-1 and 13a-13 thereunder.

111.

Inview of the allegations made by the Division of Enforcement, the Commission
deems it necessary and appropriate for the protection of investors that public
administrative proceedings be instituted to determine:

A. Whether the allegations contained in Section 1! hereof are true and, in
connection therewith, to afford the Respondents an opportumty to establish any defenses
to such allegations; and,

B. Whether it is necessary and appropriate for the protection of investors to
suspend for a period not exceeding twelve months, or revoke the registration of each
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class of securities registered pursuant to Section 12 of the Exchange Act of the .
Respondents identified in Section I hereof, and any successor under Exchange Act Rules
12b-2 or 12¢g-3, and any new corporate names of any Respondents.

IV,

IT IS HEREBY ORDERED that a public hearing for the purpose of taking
evidence on the questions set forth in Section 111 hereof shall be convened at a time and
place to be fixed, and before an Administrative Law Judge to be designated by further
order as provided by Rule 110 of the Commission’s Rules of Practice [17 CF.R. §
201.110]. ' :

IT IS HEREBY FURTHER ORDERED that Respondents shall file an Answer to
the altegations contained in this Order within ten (10) days after service of this Order, as
provided by Rule 220(b) of the Commission’s Rules of Practice [17 C.F.R. § 201.220(b)].

If Respondents fail to file the directed Answers, or fail to appear at a hearing after
being duly notified, the Respondents, and any successor under Exchange Act Rules 12b-2
~or 12g-3, and any new corporate names of any Respondents, may be deemed in default
and the proceedings may be determined against it upon consideration of this Order, the
allegations of which may be deemed to be true as provided by Rules 155(a), 220(f),
221(1}, and 310 of the Commission’s Rules of Practice [17 C.F.R. §§ 201.155(a),
201.220(f), 201.221(f), and 201.310].

This Order shall be served forthwith upon Respondents personally or by certified,
registered, or Express Mail, or by other means permitted by the Commission Rules of
Practice.

IT IS FURTHER ORDERFED that the Administrative Law Judge shall issue an
initial decision no later than 120 days from the date of service of this Order, pursuant to
“Rule 360(2)(2) of the Commission’s Rules of Practice [17 C.F.R. § 201 360(a)(2)).

In the absence of an appropriate waiver, no officer or employee of the
Commission engaged in the performance of investi gative or prosecuting functions in this
or any factually related proceeding will be permitted to participate or advise in the
decision of this matter, except as witness or counsel in proceedings held pursuant to
notice. Since this proceeding is not “rule making” within the meaning of Section 551 of
the Administrative Procedure Act, it is not deemed subject to the provisions of Section
553 delaying the effective date of any final Commission action,

By the Commission.

Elizabeth M. Murphy
Secretary '

/

v:(Jill M. Peterson
Assistant Secretary




. UNITED STATES OF AMERICA

Before the
SECURITIES AND EXCHANGE COMMISSION

SECURITIES EXCHANGE ACT OF 1934
Release No. 65891 / December 5, 2011

ADMINISTRATIVE PROCEEDING
File No. 3-14652

In the Matter of

Regenesis Centers, Inc., ORDER INSTITUTING

Regenex, Inc., . ADMINISTRATIVE PROCEEDINGS
A.J. Ross Logistics, Inc., _AND NOTICE OF HEARING
Southern Gourmet Products, Inc., PURSUANT TO SECTION 12(j) OF
Status Game Corp., and THE SECURITIES EXCHANGE ACT
Suncast Network, Inc., OF 1934

. Respondents.

The Securities and Exchange Commission (“Commission™) deems it necessary
and appropriate for the protection of investors that public administrative proceedings be,
and hereby are, instituted pursuant to Section 12(j) of the Securities Exchange Act of
1934 (“Exchange Act”) against Respondents Regenesis Centers, Inc., Regenex, Inc., A.JL.
Ross Logistics, Inc., Southern Gourmet Products, Inc., Status Game Corp., and Suncast
Network, Inc.

L

II.
After an investigation, the Division of Enforcemcnt alleges that:
A. RESPONDENTS

1. Regenesis Centers, Inc. (CIK No. 1317971) is a dissolved Florida corporation
located in Boca Raton, Florida with a class of securities registered with the Commission
pursuant to Exchange Act Section 12(g). Regenesis is delinquent in its periodic filings
with the Commission, having not filed any periodic reports since it filed a Form 10-QSB
for the period ended March 31, 2007, which reported a net loss of $8,011 for the prior

. three months. ‘
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2. Regenex, Inc. (CIK No. 863187) is a void Delaware corporation located in
Chicago, Hlinois with a class of securities registered with the Commission pursuant to
Exchange Act Section 12(g). Regenex is delinquent in its periodic filings with the
Commission, having not filed any periodic reports since it filed a Form 10-Q for the
pentod ended September 30, 1993, which reported a net loss of over $1.6 million for the
prior nine months.

3. A.J. Ross Logistics, Inc. (CIK No. 760031) is a New Jersey corporation
located in Keasbey, New Jersey with a class of securities registered with the Commission
pursuant to Exchange Act Section 12(g). A.J. Ross Logistics is delinquent in its periodic
filings with the Commission, having not filed any periodic reports since it filed a Form
10-Q for the period ended February 28, 1993, which reported a net loss of $547,909 for
the prior three months.

4. Southern Gourmet Products, Inc. (CIK No. 791302) is a dissolved Florida
corporation focated in Miami Lakes, Florida with a class of securities registered with the
Commission pursuant to Exchange Act Section 12(g). Southern Gourmet is delinguent in
its periodic filings with the Commission, having not filed any periodic reports since it
filed a Form 10-Q for the period ended August 31, 1993, which reported a net loss of
$179,624 for the prior six months.

5. Status Game Corp. {CIK No. 714285) is a forfeited Delaware corporation
located in Newington, Connecticut with a class of securities registered with the
Commission pursuant to Exchange Act Section 12(g). Status Game is delinquent in its
periodic filings with the Commission, having not filed any periodic reports since it filed a
Form 10-Q for the period ended February 28, 1993.

6. Suncast Network, Inc. (CIK No. 1448717) is a delinquent Delaware
corporation Jocated in Arlington Heights, Illinois with a class of securities registered with
the Commission pursuant to Exchange Act Section 12(g). Suncast is delinquent in its
periodic filings with the Commission, having not filed any periodic reports since it filed a
Form 10 registration statement on October 31, 2008, which reported a net loss of
$524,233 for the six months ended June 30, 2008.

B. DELINQUENT PERIODIC FILINGS

7. As discussed in more detail above, all of the Respondents are delinquent in
their periodic filings with the Commission, have repeatedly failed to meet their
obligations to file timely periodic reports, and failed to heed delinquency letters sent to
them by the Division of Corporation Finance requesting compliance with their periodic
filing obligations or, through their failure to maintain a valid address on file with the
Commission as required by Commission rules, did not receive such letters.

8. Exchange Act Section 13(a) and the rules promulgated thereunder require
1ssuers of securities registered pursuant to Exchange Act Section 12 to file with the
Commission current and accurate information in periodic reports, even if the registration
1s voluntary under Section 12(g). Specifically, Rule 13a-1 requires issuers to file annual
reports, and Rule 13a<13 requires domestic issuers to file quarterly reports.
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9. As aresult of the foregoing, Reépondents failed to comply with Exchange Act
Section 13(a) and Rules 13a-1 and 13a-13 thereunder.

I11.

In view of the allegations made by the Division of Enforcement, the Commission
deems 1t necessary and appropriate for the protection of investors that public
administrative proceedings be instituted to determine:

A, Whether the allegations contained in Section II hereof are true and, in
connection therewith, to afford the Respondents an opportunity to establish any defenses
to such allegations; and,

B. Whether it is necessary and appropriate for the protection of investors to
suspend for a period not exceeding twelve months, or revoke the registration of each
class of securities registered pursuant to Section 12 of the Exchange Act of the
Respondents identified in Section II hereof, and any successor under Exchange Act Rules -
12b-2 or 12g-3, and any new corporate names of any Respondents.

Iv.

IT IS HEREBY ORDERED that a public hearing for the purpose of taking
evidence on the questions set forth in Section 111 hereof shall be convened at a time and
place to be fixed, and before an Administrative Law Judge to be designated by further
order as provided by Rule 110 of the Commission’s Rules of Practice [17 C.F.R. §
201.1107: .

IT IS HEREBY FURTHER ORDERED that Respondents shall file an Answer to
the allegations contained in this Order within ten (10) days after service of this Order, as
provided by Rule 220(b) of the Commission’s Rules of Practice [17 C.F.R. § 201.220(b)].

If Respondents fail to file the directed Answers, or fail to appear at a hearing after
being duly notified, the Respondents, and any successor under Exchange Act Rules 12b-2
or 12g-3, and any new corporate names of any Respondents, may be deemed in default
and the proceedings may be determined against it upon consideration of this Order, the
allegations of which may be deemed to be true as provided by Rules 155(a), 220(f),

- 221(f), and 310 of the Commission’s Rules of Practice [17 C.F.R. §§ 201.155(a),
201.220(f), 201.221(f), and 201.310].

This Order shall be served forthwith upon Respondents personally or by certified,
registered, or Express Mail, or by other means permitted by the Commission Rules of
Practice.

IT IS FURTHER ORDERED that the Administrative Law Judge shall issue an
initial decision no later than 120 days from the date of service of this Order, pursuant to
Rule 360(a)(2) of the Commission’s Rules of Practice [17 C.F.R. § 201.360(a)(2)].




In the absence of an appropriate waiver, no officer or employee of the
. Commission engaged in the performance of investi gative or prosecuting functions in this
or any factually related proceeding will be permitted to participate or advise in the
“decision of this matter, except as witness or counsel in proceedings held pursuant to 7
_notice. Since this proceeding is not “rule making” within the meaning of Section 551 of
the Administrative Procedure Act, it is not deemed subject to the provisions of Section
353 delaying the effective date of any final Commission action.

By the Commission.

Elizabeth M. Murphy
Secretary

Assistant Secretary
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UNITED STATES OF AMERICA
Before the :
SECURITIES AND EXCHANGE COMMISSION ,

SECURITIES EXCHANGE ACT OF 1934
Release No. 65985 / December 15, 2011

" ACCOUNTING AND AUDITING ENFORCEMENT
Release No. 3345 / December 15, 2011

ADMINISTRATIVE PROCEEDING
File No. 3-14670

In the Matter of . ORDER OF FORTHWITH

. :  SUSPENSION PURSUANT
JUAN CARLOS GUILLEN ZERPA - TO RULE 102(e)(2) OF THE
) : COMMISSION’S RULES OF
Respondent. : PRACTICE
L

The Securities and Exchange Commission deems it appropriate to issue an order
of forthwith suspension of Juan Carlos Guillén Zerpa (*Guillén™) pursuant to Rule
102(e)(2) of the Commission’s Rules of Practice {17 C.F.R. § 200.102(e)(2)).]

1L
The Commission finds that:
1. Since 1989, Guillén has been licensed as a certified public accountant in the
Bolivarian Republic of Venezuela.
2. On December 14, 2011, a judgmel'lt was entered convicting Guillén of one count

of conspiracy to obstruct an official proceeding in violation of Title 18 United States
Code, Section 15 12(k), before the United States District Court for the District of
Connecticut, in United States v, Juan Carlos Guillén Zerpa, 3:11-cr-76 (SRU).

'Rule 102(e)(2) provides, in pertinent part, “[Alny person who has been convicted of a felony or a
misdemeanor involving moral turpitude shall be forthwith suspended from appearing or practicing before
- the Commission.” .
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3 As a result of his conviction, Guillén was sentenced to 14 months incarceration,
two years supervised release and was ordered to pay a $10,000 fine. He was also ordered
to forfeit $315,000.

III..

In view of the foregoing, the Commission finds that Guillén has been convicted of
a felony within the meaning of Rule 102(e)(2) of the Commission’s Rules of Practice.

Accordingly, it is ORDERED, that Juan Carlos Guillén Zerpa is forthwith
suspended from appearing or practicing before the Commission pursuant to Rule
102(e)(2) of the Commission’s Rules of Practice.

By the Commission.

Elizabeth M. Murphy
Secretary

II M. Peterson
istant Secretary




. UNITED STATES OF AMERICA

. Before the
. SECURITIES AND EXCHANGE COMMISSION
December 9, 2011
In the Matter of
Brendan Technologies, Inc., ORDER OF SUSPENSION OF
CenterStaging Corp., TRADING
PGML, Inc.,
Thermal Energy Storage, Inc., and
Trinity3 Corporation,
_File No. 500-1

It appears to the Securities and Exchange Commission that there is a lack of current and
accurate information conéeming the securities of Brendan Technoiogies, Inc. because it has not
. filed any periodic reports since the period ended March 31, 2008.

" It appears to the Securities and Exchange Commission that there is a lack of current and

accufate ‘in.formation concerning the securities of CenterStaging Corp. because it has not ﬁied
any périodic reports since the pen'od ended September 30, 2007.

It appears to the Securities and Exchange Commission that there is a lack of current and
accurate information éoncerning the securities of PGMI, Inc. because it has not filed any periodic
reports since the period ended December 31,2006,

It aﬁpeérs to the Sécuﬁties and Exchange Commission that there is a lack of current aﬁd :
accurate mformatlon concerning the securities of Thermal Energy Storage, Inc. because it has
not filed any penodlc reports since the period ended March 31, 2005.

It appears to the Securities and Exchange Commission that there is a lack of current and

. accurate information concerning the securities of Trinity3 Corporation because it has not filed _

| any periodic reports since the period ended September 30, 2006.
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. ' | The Commission is of the opinion that the public interest and the protection of investors
require a guspension of trading in the securities of the above-listed companies. Therefore, it is
ordered, Ppursuant to Section 12(k) of the Securities Exchange Act of 1934, that trading in the

- securities of the above-listed companies is sﬁspended for the period from 9:30 a.m. EST on

December 9, 2011, through 11:59 p.m. EST on December 22, 2011.

Elizabeth M. Murphy ' '
Secretary

By the Commission.




UNITED STATES OF AMERICA
_ Before the
SECURITIES AND EXCHANGE COMMISSION

SECURITIES EXCHANGE ACT OF 1934
Releasg No. 65920/ December 9,_ 2011

ADMINISTRATIVE PROCEEDING
File No. 3-14656

In the Matter of. | ORDER INSTITUTING

: ADMINISTRATIVE PROCEEDINGS
Brendan Technologies, Inc., _ AND NOTICE OF HEARING
CenterStaging Corp., ' PURSUANT TO SECTION 12(j) OF
PGMI, Inc., THE SECURITIES EXCHANGE ACT
Thermal Energy Storage, Inc., and OF 1934

Trinity3 Corporation,

Respohdents.

L

The Securities and Exchange Commission (“Commission”) deems it necessary
and appropriate for the protection of investors that public administrative proceedings be,
and hereby are, instituted pursuant to Section 12(j) of the Securities Exchange Act of
1934 (“Exchange Act™) against Respondents Brendan Technologies, Inc., CenterStaging
Corp., PGMI, Inc., Thermal Energy Storage, Inc., and Trinity3 Corporation.

IL.
After an investigation, the Division of Enforcement alleges that:
A. RESPONDENTS

1. Brendan Technologies, Inc. (“BDTE”) ! (CIK No. 846732) is a defaulted
Nevada corporation located in Carlsbad, California with a class of securities registered
with the Commission pursuant to Exchange Act Section 12(g). BDTE is delinquent in its
periodic filings with the Commission, having not filed any periodic reports since it filed a
Form 10-QSB for the period ended March 31, 2008, which reported a net loss of
$2,325,354 for the prior nine months. As of April 19, 2011, the common stock of BDTE
was quoted on OTC Link, had five market makers, and was cligible for the piggyback
exception of Exchange Act Rule 15¢2-11(H)(3).

"The short form of each issuer’s name is also its stock symbol.
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2. CenterStaging Corp. (“CNSC”) (CIK No. 1172939) is a void Delaware
corporation located in Burbank, California with a class of securities registered with the
Commission pursuant to Exchange Act Section 12(g). CNSC is delinquent in its periodic
filings with the Commission, having not filed any periodic reports since it filed a Form
10-QSB for the period ended September 30, 2007, which reported a net loss of
$4.473,599 for the prior three months. As of April 19, 2011, the common stock of CNSC
was quoted on OTC Link, had eight market makers, and was eligible for the piggyback
exception of Exchange Act Rule 15¢2-11(H)(3). :

3. PGMI, Inc. (“PGMC”) (CIK No. 1127005) is an expired Utah corporation
located in Honolulu, Hawaii with a class of securities registered with the Commission
pursuant to Exchange Act Section 12(g). PGMC is delinquent in its periodic filings with
the Commission, having not filed any periodic reports since it filed 2 Form 10-QSB for
the period ended December 31, 2006, which reported a net loss of $3,928,867 for the
prior six months. As of April 19, 2011, the common stock of PGMC was quoted on OTC
Link, had four market makers, and was eligible for the piggyback exception of Exchange
Act Rule 15¢2-11(H)(3).

4, Thermal Energy Storage, Inc. (“THES™) (CIK No. 313277) is a delinquent
Colorado corporation located in San Diego, California with a class of securities registered
with the Commission pursuant to Exchange Act Section 12(g). THES is delinquent in its
periodic filings with the Commission, having not filed any periodic reports since it filed a
Form 10-Q for the period ended March 31, 2005, which reported a net loss of $1,000 for
the prior three months. On August 26, 1999, THES consented to the entry of a order that
it cease and desist from committing or causing any violations, and commiitting or causing
any future violations of Exchange Act Sections 17(2)(3) and 17A(d)(1) and Rule 17Ad-
18 thereunder. Bassett Furniture Industries, Inc. and Thermal Energy Storage, Inc.,
Admin Proc. File No. 3-9988 (Aug. 26, 1999). As of December 7, 2011, the common
stock of THES was quoted on OTC Link, had seven market makers, and was eligible for
the piggyback exception of Exchange Act Rule 15¢2-11(f)(3).

5. Trinity3 Corporation (“TRYT”) (CIK No. 1090051) is a void Delaware
corporation located in Newport Beach, California with a class of securities registered
with the Commission pursuant to Exchange Act Section 12(g). TRYT is delinquent in its
periodic filings with the Commission, having not filed any periodic reports since it filed a
Form 10-QSB for the period ended September 30, 2006, which reported a net loss of
$469,838 for the prior nine months. As of April 19, 2011, the common stock of TRYT
- was quoted on OTC Link, had six market makers, and was eligible for the piggyback
- exception of Exchange Act Rule 15¢2-11(f)(3). '

B. DELINQUENT PERIODIC FILINGS

6. As described in more detail above, all of the Respondents are delinquent
in their periodic filings with the Commission, have repeatedly failed to meet their
obligations to file timely periodic reports, and failed to heed delinquency letters sent to
them by the Division of Corporation Finance requesting compliance with their periodic
filing obligations or, through their failure to maintain a valid address on file with the
Commission as required by Commission rules, did not receive such letters.
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7. Exchange Act Section 13(a) and the rules promulgated thereunder require
issuers of securities registered pursuant to Exchange Act Section 12 to file with the
Commission current and accurate information in periodic reports, even if the registration
is voluntary under Section 12(g). Specifically, Rule 13a-1 requires issuers to file annual
reports, and Rule 13a-13 requires domestic issuers to file quarterly reports

8. As a result of the foregoing, Respondents failed to comply with Exchange
Act Section 13(a) and Rules 132-1 and 13a-13 thereunder.

1.

In view of the allegations made by the Division of Enforcefnent, the Commission
deems it necessary and appropriate for the protection of investors that public
administrative proceedings be instituted to determine:

A. Whether the allegations contained in Section II hereof are true and, in
connection therewith, to afford the Respondents an opportunity to establish any defenses
to such allegations; and,

B. Whether it is necessary and appropriate for the protection of investors to
suspend for a period not exceeding twelve months, or revoke the registration of each
class of securities registered pursuant to Section 12 of the Exchange Act of the
Respondents identified in Section II hercof, and any successor under Exchange Act Rules
12b-2 or 12g-3, and any new corporate names of any Respondents.

Iv.

IT IS HEREBY ORDERED that a public hearing for the purpose of taking
evidence on the questions set forth in Section I1I hereof shall be convened at a time and
place to be fixed, and before an Administrative Law Judge to be designated by further
order as provided by Rule 110 of the Commission’s Rules of Practice [17 CF.R. §
201.110j.

IT IS HEREBY FURTHER ORDERED that Respondents shall file an Answer to
the allegations contained in this Order within ten (10) days after service of this Order, as
provided by Rule 220(b) of the Commission’s Rules of Practice [17 CF.R. § 201.220(b)].

If Respondents fail to file the directed Answers, or fail to appear at a hearing after
being duly notificd, the Respondents, and any successor under Exchange Act Rules 12b-2
or 12g-3, and any new corporate names of any Respondents, may be deemed in default
and the proceedings may be determined against it upon consideration of this Order, the
allegations of which may be deemed to be true as provided by Rules 155(a), 220(f),
221(f), and 310 of the Commission’s Rules of Practice [17 C.F.R. §§ 201.155(a),
201.220(f), 201.221(f), and 201.310].

This Order shall be served forthwith upon Respondents personally or By certified,
registered, or Express Mail, or by other means permitted by the Commission Rules of
Practice.




. : IT IS FURTHER ORDERED that the Administrative Law Judge shall issue an
initial decision no later than 120 days from the date of service of this Order, pursuant to
Rule 360(a)(2) of the Commission’s Rules of Practice [17 C.F.R. § 201.360(a)(2)].

In the absence of an appropriate waiver, no officer or employee of the
Commission engaged in the performance of investigative or prosecuting functions in this
or any factually related proceeding will be permitted to participate or advise in the
decision of this matter, except as witness or counsel in proceedings held pursuant to
notice. Since this proceeding is not “rule making” within the meaning of Section 551 of
the Administrative Procedure Act, it is not deemed subject to the provisions of Section
553 delaying the effective date of any final Commission action.

Elizabeth M. Murphy
Secretary

By the Commission.




