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it is. I don't know for sure. ' ]
Q So you were talking about Mary
Schapiro's presser, which I assume is a press

conference?

A Right.

Q And the Quadrangle announcement?

A Right. And I think I was probably -- if
I had to guess, which I know you don't want guess
-- but I would guess that —; that I'm expressing
concerns about scheduling the New York pension
case at the same time that we're doing the
self-funding. And so it sounds like my last
information is it's all still fomenting and now
I'm being told this is the order that we're going
in.

Q Right. But if you're talking about the
Mary Schapiro's press conference and the
Quadrangle case, then Myron's response doesn't
make any sense because he's talking about Goldman.
You're talking about two pressers on the same day
and he's -- so what if Geez is on Friday. What
about your question about the two pressers? What
are you going to do about it? It looks like --

A Right. Asked -- my view is when it's

asked and answered, it's been asked and answered.
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Like, if -- unless I can come -- like, in other
words, I'm being told here this is the sequencing
of these two.

Q Do you thiﬁk that Myron understood that
you were referring to Chairman Schapiro's press
conference an Quadrangle? Because he's talking
about Goldman. |

A Yeah, I -- we communicate fairly well
and I don't think there's a lot of
miscommunication. There might have been a phone
call or a hallway conversation where we've been
discussing all of these things and I'm offering my
last two cents and informing which way it goes.
And at -- you know, my view always is, is once a
decision has been made, unless it's going to be
damaging to the agency in some way, like not what
preference is, but, like, once it's asked and
answered, then let's make this work.

Q And so why would two pressers not be
favorably received on the Hill?

A Because you have -- the Hill event was
organized by supporters on the Hill of the
self-funding provision. The Quadrangle matter is

an important matter involving -- that's going to

be -- it's not going to add to the self- funding,
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it's going to subtract to the self-funding. So we |
were participating in a Hill event at the
invitation of the Hill and we're also putting out
an event that's distracting.

Q But that argument was not accepted and
they decided to do that anyway?

A Well, it may not have been possible to
accept that argument. Like if -- if -- if -- if
they're definitely going to have a news conference
in New York and if they're definitely -- the
senators, this is the time to have it, you have --
you know.

Q Do you remember any conversations with
Myron about that situation?

A That's the type of thing that we talk
about all the time, just sort of --

Q But, I mean, in this particular
situation, do you remember a conversation you had
with Myron where you kind of expressed that point
other than this e-mail?

A No.

Q All right. Now, do you remember any
concern about the fact that Attorney General

Cuomo's office would be unhappy if the Goldman

case was announced the same day as the Quadrangle
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case? |

A I've never heard that or not that I can
recall.

Q Do you think that that sounds like that
could have been a factor, that they were going
forward? They had this Quadrangle case, if they
announced the Goldman case on Thursday, the same
day as the Quadrangle case, it would take a lot of
the attention and Attorney General Cuomo's office
would be upset that they kind of put another case
out on the same day that they put their case with
him and it overshadowed it?

A I have not heard that. As a piece of
analysis from the Enforcement Division, forget
about the external parties, if I'm the Enforcement
Division and I have two cases, I have to give -- I
have to -- I have to get my work for both of them,
and then I also if I want to fairly and
effectively communicate our action because it
has —-- value and potential violators know --
things, it wouldn't make a lot of sense for the
Enforcement Division to announce two big cases
simultaneously.

Q And do you know why the decision was

made to announce the Quad case on Thursday and the
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Goldman case on Friday rather than vice versa?

A No.

Q So that decision was made by someone
other than you and you were never told why?

A It -- I would have provided my input
beforehand of the various considerations. I don't
know whether that was -- happened here, but that's
the usual pattern is, is that I give them the
range of scenarios of what this will --

Q And do you remember any discussions that
you had about these scenarios, when to file
Quadrangle, when to file Goldman?

A I believe there was a Wednesday
afternoon or midmorning meeting in Rob Khuzami's
office where we discussed the various pieces that
were coming through. And I don't recall walking
out of that room with an answer.

Q But what was the discussion in that
room?

A It would be the type of things of --

Q But try to remember specifically. What
was the discussion? What were the things that
were being discussed as coming out that week?

A I'm just trying to think if I can

remember anything specific. It would -- yeah, I
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1 ~— I like -- I just can't recall anything

2 specific, but that would be the reason for me to
3 be at a meeting.

4 Q All right. But the different matters
5 that were discussed, I assume -- tell me if this
6 is right -- were the Goldman case, Quadrangle

7 case, the self-funding press conference, the

8 issuance of the Stanford Report.

9 A Those would be the types of things we --

10 Q But were those things diécussed in that
11 meeting?

12 A I don't recall whether all four, three,
13 two, or one were, but that would be --

14 Q All right. Well, it'd have to be moré
15 than one or there wouldn't be need for much

16 discussion, right, if there was only one thing
17 going on?

18 A Oh, no, we have meetings on even single
19 items.

20 Q All right. So what do you remember

21 about that meeting? Nothing?

22 A Only I think that me, Myron, Steve

23 Cohen, Rob, and Lorin were there. But that's not

24 even a perfect recollection because that's such a

25 common -—-—
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what they would know or not know on a micro or
macro level at any moment.
MR. KOTZ: All right, let me show you

the next document and we'll mark it as Exhibit 7,

e-mail exchange between Stephen Cohen,

, Myron Marlin, and you, 4/15/10.

(SEC Exhibit No. 7 was marked for
identification.)
BY MR. KOTZ:
Q And so Myron sends an e-mail Thursday,

April 15, 2010, at 2:38 in the morning, saying,

here's the timeline as I know it." And

this lays out a very specific timeline for both
Thursday and Friday.

A Okay.

Q And so do you participate in this,
coming up with this timeline at all?

A And actually when you mentioned this, at
the Wednesday -- I don't have a -- can -- can I go
back to your previous question about that meeting?

Q Sure, sure.

A The types of things that we would
discuss is if we did it on a Friday, how could we?

Because Rob was going to be New Orleans. And then

I would say, well, we could do a conference call
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as opposed to a news conference. If we can't do a
Washington news conference, we would lose the
television coverage as a result of that because

television generally can't use telephone

conversations.
Q Right.
A As it turned out, we had to make a

separate accommodation on the fly that Friday to
accommodate television cameras later on that day
where Rob was at his conference. So those are the
types of parameters that go in the meetings; It's
sort of like what are all the moving pieces and
how does the moving of one affect the timing of
the other? If Rob is down in New Orleans, that
changes the mix. Can you still proceed?

Q But this timeline that Myron laid out
and sent to you at 2:38 in the morning --

A Right.

Q —- did you have any input into
specifically how this would go? Because this is a
very, very detailed timeline.

A Right. We may have been coming to the
consensus throughout the course of the day, and

then I don't know what time this was sent Thursday

morning. There may have been other -- I get asked
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all the time, what if we do this this way instead?

Q Right. But what I'm asking for is
specifically what happened in this case. So Myron
Marlin ;ends a timeline at 2:38 Thursday morning.

A Mm-hmm.

Q The question is did he discuss with you
this timeline or you get this timeline -~ I assume
you didn't get it at 2:38 in the morning, but you
got it sometime in the morning on Thursday.

A Right.

Q And you see, okay, that's the timeline.
Or did you have input into how this timeline would
be constructed?

A I didn't -- I would have had input
continuously. But, like, when it's sort of
crystéllized here, people --

Q All right, but --

A Like, I didn't sit down -- I know it.

0 No, but you kept saying "I would have"

A Right, I understand.
Q ~-—- but what I need to know is what
happened in this case.

A Right.

Q Or you don't remember. You don't
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remember, you don't remember.

A Right.

Q What do you remember about input that
you had into this timeline that Myron Marlin
created that he sent to you at 2:38 in the
morning?

A This is probably his assessment of where
we all seem to be now in terms of what will work
best.

Q So you had agreed with the approach of
self- funding and Quad on Thursday; Goldman and
Stanford I guess basically on Friday. Would that
have been something that you concurred with in
this case?

A Well, I know you don't like me to say

"would have been," but that would be something --

like, I -- it does not seem to be that he's
addressing any objections I might have had along
the way.

Q Right. But I'm asking what you remember

in this case.

A Right.
Q Do you remember éoncurring with this
approach?

A I -- if I disagreed with the approach, I
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would have let somebody know. |
. Q All right. But again, I'm just asking
you if you remember. If you don't remember, you
don't remember.

A I -1-1 know,-I -— I don't —- I
don't recall, like, how this document got created
and whether it was a compilation of conversations
throughout the day. I did not sit down and -- and
go --

Q But do you recall any conversations, a
specific recollection of any conversation you had
with Myron or anyone else during this time period
where you discussed what should the timing be?

A Absolutely. We --

Q Okay. So in those conversations what do
you specifically recall was said?

A That's what I don't recall. The timing,
all of the options were presented to us by --
obviously they've been presented to us. We've got
to figure out a way to assemble it.

Q So you don't have any specific
recollections of anything that was said during
that time period about when we should announce
these several matters?

A Correct. Not in a deliberative manner.
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It's more of a —-- these thinés are --

Q Do you have any recollections generally
that one person thought we should do it this wayi
or you thought we should do it that way?

A I don't have any memories generally
except for the way it often works is I will
provide my best advice in terms of what we can
accomplish for --

Q All right. But again, it's irrelevant
how it might work.

A Right.

Q I'm only interested in how it worked in
this particular case.

A Right.

Q All right. So Stephen Cohen responds,
"Why file GS tomorrow at 9:30? Sometimes things
are not always that smooth when filing. Why not
give it a little more lead time, 97?"

A Right.

Q Now, one of the things we found in other
e-mails was a specific direction to the individual
who was filing it that it had to be filed at 9:30
a.m. You know, no other time, and it was made

very clear, 9:30 a.m. bo you know why that was?

A No, but I -- I do not know. They make
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1 earlier than 9:30, I don't know where the decision
2 for 9:30 came, but it was clear it had to be by

3 9:30 ideally for the rest of it to be carried out.
4 Q Right. And so you want to make sure

5 that there's time between the filing and the press

.6 conference?

7 A Mm-hmm.

8 Q Yes?

9 A  Yes.
10 Q But not too much time between the filing
11 and the press conference, right? Because once

12 it's filed couldn't it be reported on?

13 A Yes, it could.

14 Q So you don't want to have too long of a
15 lag between the filing and the press conference

16 because the story will get out before the press

17 conference, right?
18 A I'm less concerned in that type of an
19 instance because of -- of it -- of too much lag

20 between the filing and the SEC announcement

21 because the filing is the agency's woxrd.

22 Q So it wouldn't have made any difference

23 to you if it was filed at 9:30 and they had the

24 press conference at 5:00 or if it was filed at

25 9:30 and you had the press conference at 10:30?
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1 A If -- if it was sitting in there for a

2 long time and people are -- are finding out about
3 it, they're going to be asking us a lot of
4 questions. I need to be in a position so we can
5 provide those answers. And so, in this case,
6 that's why we set up the conference call with Rob.
7 Some people look at press conferences as elevating
8 the importance or status of event. I actually
9 look at it from a management process. If I'm
10 going to be getting phone calls all day long
11 wouldn't I rather have the consistent, same
12 message that everybody gets at the same time? And
13 the answer is yes.
14 Q So it's just kind of for convenience.
15 There's no other benefit to having the press
16 conference be the first, that the reporters report

17 on the story based on the press conference? Is

18 that not a --

19 A There's a benefit because even though we
20 are the -- even though -- there's a benefit to

21 being able to tell people what we said because

22 they're not all experienced in reading what charge
23 A, éharge B, charge C, or whatever is. So we're

24 going to have to make ourselves available to make .

25 sure that people accurately understand what we've
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done. But it's not the same concern as

unauthorized information that may be inaccurate.

Like, the information we presented is accurate.
Now it's just making sure that they have -- so
obviously it's always --

Q I mean, there's a reason that you draft
a press release in a certain way.

A  Right.

Q So you want to highlight whatever you

think is most important in the filing.

A Right.
Q So wouldn't you rather that the press
report from the press release on what is -- you

feel is most important from the filing than the
press just get to complaint and figure it out
themselves?

A  BAbsolutely.

Q All right, let me show you the next

document. I'm going to mark it as Exhibit 8, an

e-mail from Myron Marlin to you, Thursday, April

15, 2010, 12:38 p.m.
(SEC Exhibit No. 8 was marked for
identification.)

BY MR. KOTZ:

Q By the way, is it unusual for Myron
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Marlin to be sending e-mails at 2:38 in the |
morning?
A Yes. ©Oh, did you ask me if it was usual

or unusual?

Q  Unusual.
A It's usual.
Q It's usual. And was he at his office?

Bécause it's a very long e-mail. I don't think he
could have typed this out on a BlackBerry, could
he?

A I never actually asked what he's doing
up at that time or what machinery he's using, but
very frequently 1:00, 2:00, 3:00 in the morning
e-mails.

Q ' And does he expect you to get them at
that time?

A No. I've created no such expectations.

Q All right. So this is 12:38 p.m. He's

sending an e-mail on Thursday,

this below is the draft timeline. List the items

we need to finalize."

Now, what's role?

A He used to be in the Office of Public

Affairs and shortly after Rob Khuzami came on

board, Rob was asking me my thoughts on whether




10

L1

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Page 74;

the Enforcement Division should have a

on staff and do I know

anybody who's available. [::::]had come on to my
office after the previous chairman had left. He
had been working on a number of public
affairs-related projects, the annual report, and
whatnot. You know, I hadn't -- he hadn't gotten
to the point where I -- that he was growing -- I
don't want to say growing. I wanted to give him
fulfilling work to do and this was an opportunity.

And so Rob interviewed him and hired him. And so

he Public Affairs

with the Enforcement Division.

Q All right. So Myron's sending out a
timeline. He says timeline, timeline, timeline,
timeline, timeline. Again, do you recall whether
you had any involvement in this specific timeline
or is this just something that Myron came up with?

A Do you know whether it changes at all

from the previous one?

No, they moved up the

complaint filing to 9:00 from 9:30.
THE WITNESS: Okay. That would not have

been a decision I would have -- that wouldn't have

been the decision I would have had any opinion on
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1 strongly.

2 BY MR. KOTZ:

3 Q So to the best of your recollection,

4 Mryon provided the new timeline and you just went
5 with it?

6 A Because there's nothing in there that --
7 all right, unless it's created a new problem or

8 created a problem, then this is fine.

9 Q Right. But, I mean, you could certainly

10 have opinions on the timeline, right?

11 A Certainly.

12 Q It wouldn't have to be a problem for you
13 to have an opinion on it?

14 A No, it could be —- if -- I'm fine with

15 this, but I don't necessarily feel that I have to
16 say I'm fine with this to every e-mail either.

17 Q So do you recall whether you had any

18 particular comment about any of these timelines

19 that Myron sent out in this particular matter?

20 A I don't have a specific memory.
21 Q And so --
22 A And I assume there was probably a lot of

23 these because that's the way sometimes it goes.

24 Q They keep revising the timelines?

25 A They keep revising or -- or put
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reporters at a certain time. We have to make
arrangements with the vendor to set up the
conference call line. There'é just a lot of
moving parts.

And whereas normally, if things slide
some, fine, you don't release until you're ready.
Here Rob had a hard out because his performance,
his conference participation, there's a panel that
he's on at a time certain. So if we are not
complete by then, we don't have an opportunity
just to keep sliding it further. So this is where
you start off from and then, you know, these
things happen in sequencé. And if something's
interrupting the sequence, then where can we méke
an adjustment? You just don't want to be going on
the fly.

Q All right. But why couldn't you say
just do them all in the morning? Why would you
space everything out like this?

A Because -- because of the -- the moving
parts and different people involved.

Q But couldn't you circulate documents to
the Hill at the same time and, you know,

distribute things at the same time?

A When we do -- when we have multiple
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places that we're disseminating the information,
Legislative Affairs prefers that the information
be provided to Congress before being provided to
the press.

Q Right.

A And that's a courtesy because it's, you
know, not right for the press to call the
congressmen and have the congressmen not -- so we
-—- we Qant to make sure that we're not forgetting
something, like -- like -- I'm sorry. We -- we
just want to make sure that we don't have a moment
later on tﬁat says wait a minute, we forgot all
about this.

Q Right. So why couldn't you just -- you
know, you have Goldman and you have Stanford, why
couldn't you have just done both of them in the
morning first thing? Why would you need to space:
it out?

A Oh, I belie&e the decision had been long
made that your report -- the Stanford Report was

going to be at 1:30.

Q Who made that decision?
A It would have been something that would
have been informed to me. I know for like a week

or two leading up that it was getting close, and
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that happens very frequently with reports. The GC
and, you know, various offices are doing things
with them. And I remember in particular that that
report I think I was told the week before that it
was going to be on Wednesday;

Q Right.

A And then it actually didn't go till
Friday.

Q But you also were informed that that

report was going to go out at 1:30 p.m.?

A Mm-hmm.
Q Yes?
A Yes. And we have to plan for that.

MR. KOTz: All right. 1I'm going to skip
this and let's go to the next one.
All right, so the next document we're

going to mark as Exhibit 9. 1It's an e-mail from

Lorin Reisner to Myron Marlin, Ken
Lench, with a copy to you, Stephen
Cohen, and And that's dated

4/15/10 at 7:42 p.m.
(SEC Exhibit No. 9 was marked for
identification.)

BY MR. KOTZ:

Q It looks like there was a conference
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Stanford and Tulane.

A Mm~-hmm.

Q Yes?

A Yes, there was. There was actually, I
think, a couple conference calls that evening.

Q Do you remember that conference call?

A I remember

participating, I believe, in the first one.

Q And who was on that call?

A It definitely would have been me,

Lorin, Rob --

Q Who do you remember being on the call?

A I have a vague recollection of them all
being on there, but there was a couple of calls
that night, so.

Q Do you remember anything about what was
discussed in this call?

A This was more of making sure we're
ready. Have we forgotten anything, sequencing of
events.

Q Now, Lorin Reisner in this e-mail says,
"This does not work for a variety of reasons. I

can discuss."




Page 815

& Q Do you remember anything about what

2 didn't work and why?

B A No. But it would be - that is -- we
4 have to prepare talking points for Rob for the
5 questions he's going to be asked. They would

6 generally start off with the Enforcement Division

7 would write questions and answers. We don't --

8 Q So you don't remember any specifics

9 about what his issue was or what his concern was?
10 A No. And one of the reasons why I don't
11 is a lot of times they're very legal issues and
12 they're not related to me.
13 Q All right, let me show you the next

14 document and we'll mark that as Exhibit 10. It's

15 an e-mail from you to Reisner, Lench,

16 Marlin, and Cohen, copied to Khuzami and

17 dated 4/16/10 at 9:56 a.m.

18 (SEC Exhibit No. 10 was marked for
19 identification.)

20 BY MR. KOTZ:

21 Q Do you remember that there was this

22 hiccup in the filing?

23 A Yeah.

24 Q That it was very, very meticulously

25 planned for the filing to occur at 9:30 and then
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bit. We try not to, but sometimes --

Q So did you collapse that in this case?

A I don't recall. I think actually -- I
~—- I don't recall. But there are ways once you
have a schedule, then you can figure out where you
can make adaptations.

Q Right. So do you remember what time the
press conference was going to be initially,
assuming that the case'was filed at 9:30?

A I don't recall the exact time that was
scheduled to have it. |

Q All right. But in this timeline it
looks like it's at 10:30.

A Right.

Q So I assume you weren't able to do that
call at 10:30.

A We were not. No.

Q Because it was barely filed at 10:30.

A Right.

Q So do you remember what time you did do
the cali?

A I think it was right around 11:00.

Q And so do you remember if you gave the

-- yeah, I guess you have to givé the press an

hour to get ready?
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A Right. Right.

Q And you can't shorten that or they won't
shoﬁ up?

A Right. You're defeating the purpose.

Q But you can shorten the commissioners'
notice if necessary?

A If necessary. And also, you can
collapse the time you leave available for the
actual event. So we might have -- we might have
set aside 45 minutes for Rob to discuss and, all
of a sudden, how we're only going to be able to do
25 minutes.

Q Do you remember if there was less time
for Rob to discuss in this case?

A I think he had all the time that he
needed to discuss. I think he had less time to

prepare for this panel presentation.

Q Yeah, what was this Tulane panel
presentation?
A It was a conference of some sort of

Enforcement, but I don't recall the specifics of
it.
Q So that was on there because Rob would

be at this conference and wouldn't be able to

participate in the call at that time, right?
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comfortable with the language?

A Right. The -- the -- the comments
probably come up more from commissioners and
counsel in the context of rule-making.

Q But what happens if the Commissioner
comes back and says I'd like you to write it this
way ahd you had just kind of all agreed between
you to write it the other way? What do you do
then?

A We try to find a way to accommodate
everybody's concerns. And we've sometimes had to
hold up matters because we haven't reached a
consensus yet.

(SEC Exhibit No. 11 was marked for
identification.)
BY MR. KOTZ:

Q All right, let me show you the next
document marked as Exhibit 11, an e-mail from
Louise Story to you, 4/16/10, 10:37 a.m.

A Right.

Q Ana it looks like you sent her a copy of
the complaint -- or a copy of the press release
with the complaint.

A Right.

Q How come you did that?
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earlier between Myron Marlin, Stephen Cohen,

and Didem Nisanci, 4/14/10, 6:08 p.m.

(SEC Exhibit No. 12 was marked for

identification.)
BY MR. KOTZ:
Q And you see at the bottom of the page

Scott Friestad is sending an e-mail to Khuzami,

Reisner, McKown, Lench, and "I wanted to

let you know there's at least one reporter who
knows this recommendation is on the calendar
today. It's not clear to me how they fouﬁd out,
but I wanted you to be aware of that fact in case
there's going to be any delay in filing the case

and afterwards authorizing it."

BY[47 h

Q Did you know about this? Oh, I guess you're

copied on it.

A No, I'm not. Am I?

Q Yes, from e
A Oh.
Q -— to you and Myron Marlin on Wednesday.

Did you know that a reporter knew that the
recommendation was on the calendar?

A It would not have -- I don't recall the

specific memo. This happens on a constant and
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A That Goldman was informed the morning of |
or Goldman's counSél was informed the morning of.
Q Right. And so they wouldn't have known
about it on Wednesday, April 1l4th, right?
A That's a reasonable presumption.

Q So it had to be from somebody in the

Commission?

A Well, again, I don't know for sure
whether this reporter actually knows or is -- I --
I -- I don't know whether the reporters actually

knéws or the reporter is trying to find out. And
sometimes they'll say, like, I've already been
told such and such, I jﬁst need to know if it's
true. And if I get those calls, I don't know
whether or not they've actually really been told
that or not. And I'm not --

Q That's a pretty good guess, riéht? How
would they come up with that out of the blue?

A Yeah, I --

Q Just call up every week and say do you
have this case on the calendar?

A Right. No, I -- I -- I fully agree with
you. I'm just saying‘is I don't know, so I -- and

-— and I don't like to --

Q All right. All right, let me ask you
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about this one. This is Exhibit 13, an e-mail
exchange between Stephen Cohen and Myron Marlin,
4/18/10, 3:38 p.m.
(SEC Exhibit No. 13 was marked for
identification.)
THE WITNESS: Which day is this again?
MR. KOTZ: 4/18, Sunday.
BY MR. KOTZ:

Q So there's an e-mail from Ken Lench to
you and a variety of other folks, subject Kara
Scannell. I guess it's a Wall Street Journal
reporter, is that right?

A Right. Yes, she is.

Q She said she heard it was "a 3-2 vote
and that one of the Republicans was unhappy
because Goldman was not given the chance to
settle. I had no comment."

And you said, "E-mailed me,
too. Declined comment because it's not public."

-\ Right.

Q And then Stephen Cohen says, "I do not
believe that is true."

Do you know what he's
referring to? I do not believe what is true, that

it was a 3-2 vote?
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A No. This one, I found out later, about
Goldman not having the chance to settle.

Q Right. So he did have the chance to
settle?

A The Enforcement Division has told me
that they made it very clear to opposing counsel
that since they had not been able to -- like, they
had given the Wells response. We had not found
the Wells response satisfactory; that the next
step would be -- and we -- it would be that we
would recommend filing to the Commission.

Q But that was months before they actually

recommended filing.

A I now know that.
Q Is that right?
A But -- well, I -- I've been told that

this conversation where it was made clear that the
next step is a filing with the Commission took
place a couple of months -- February or March,
anyway -- before the April 1lé6th.

Q And then someone in the Enforcement
Division called Goldman's lawyer that morning?

A I've been told that after the fact.

Q Do you know if that person reached

Goldman's lawyer that morning on the l6th.
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A I have no reason to believe that they
didn't.

Q But, okay, but -- but this still could
be true that one of the Republicans was unhappy
because Goldman was not given the chance to
settle. I mean, that's -- to be true.

A Oh, yeah.

Q That's just saying somebody thought

something.
A Right. And, you know, on these stories
when they come out, when -- when the -- when the

reporters are piecing together and then, you know,

I just try to find out, like, what reporters have

and is there something -- And the point I'm trying
to make here is, like, I -- I -- I learned later
that there actually was -- or can I talk about

nonpublic stuff here?

Q Sure.

A Okay. I learned later that actually
this -- the unhappiness was not -- or I was told
that the unhappiness was not expressed at the
meeting; that was prior to the meeting. And
therefore, like it's kind of incorrect in that

aspect.

Q Do you know which commissioner expressed
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commissioners expressed unhappiness prior to the ‘
Commission meeting? Who told you that?

" A I don't recall in specific. It probably
was Steve.
Q Cohen?
A Right. And that -- what I'm saying is

sometime after the 16th -- and this obviously on

"the weekend -- I'm hearing that the Commissioner

is —-- expressing unhappiness at the meeting
because there's no plan to settle. And then I'm
finding out -- well, actually I found out like a
lot of this stuff, of the deliberations, took
place before the Commission met. Now, I don't
know anything about what was 6r what wasn't, who

did what and when.

BY

Q But you think you learned that from
Steve Cohen?
A After -- after the fact.
BY MR. KOTZ:
Q Now, this information that it was a 3-2
vote and one of the Republicans was unhappy
because Goldman was not given the chance to

settle, that had to come from inside the

Commission, didn't it?
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1 A Yeah, I mean --
2 Q So was there concern expressed about the

3 fact that this information was in the Wall Street

4 Journal?
5 A We're always concerned when nonpublic

o information is —--

7 Q It seems to be, in this case certainly,

8 it happened pretty often. I mean, is it -- I

9 don't get the feeling that there's a great concern
10 among, you know, the folks about this. And, you
11 know, we find it a little bit odd ourselves:
12 because, you know, when we seek information about
13 Commission méetings, there's a lot of discussion
14 about, well, it's very, very sensitive. We don't
15 even know if we want to give it to you. And
16 obviously we have a right to know because of our
17 role. And yet it seems to appear in the paper,

18 you know, pretty often and I don't see anybody

19 particularly concerned about that. Is that not

20 right?
21 A No, I —- I don't know if I would share
22 your -- it's -- concern is one thing and then,

23 two, being able to do something about it.

24 Q Has there been any --

29 A They -- they -- they do things, I
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1 understand. They have Executive Sessions, which

2 limits the amount of people who can attend an

3 event.

4 Q Right.
5 A So that obviously --
6 Q What about trying to find out where the

7 leak came from? Do you know of any efforts within

8 the agency to try to do that?

9 A On this particular matter?
10 Q Yes.
11 A I do not know about one this particular

12 matter. I seem to recall some office did a review

13 trying to find out where a series of leaks related

14 to == I think it was previous work that the
15 Commission had done on the Madoff things.

16 Q Which office was that?

17 A Which office was what?

18 Q You said some office was doing --
19 A Oh, it was either General Counsel's

20 Office or you. But, you know, I don't know.

21 Q Do you know what they determined?
22 A I believe they -- they were
23 inconclusive. I know in the past, because I've

24 been here for 13 years -- there have been a couple

23 of other instances where the IG has asked us to
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Q And so I guess Jesse Westbrook is just
telling you that this is what he's going to
report?

A Right.

Q Why would he do that? You say hé
doesn't seek comment.

A Right. So I'm assuming that he's given
me the opportunity to comment. |

Q I see. So you can say that he gave you
the opportunity to comment? Is that the point
there?

A Right. And -- and -- and -- and so like
now, to save you from e-mailing me back, like,
we're not commenting.

Q So do you know whether this means that
there were multiple leaks or one got it from the
other?

A There are a lot of times where I suspect

that there may be one leak and then other people

~are just saying they'd heard -- like, I heard

that, too, like, because it was in the paper. And
then some reporter might say then, well, I gave

them an opportunity to deny it. I mean, it's not

Q So it doesn't necessarily mean that
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there was more than one leak?

A Right. Like —-

Q Do you think that the one reporter would
tell another or --

A No, they -- they wouldn't do that.

Q -- would they be competing?
A But -- but here's what just gets
implausible to me. I -- I -- if I were trying to

leak information, which I don't —--

Q Right.

A -— I wouldn't do it serially. Like, you
got'it into the marketplace, you've accomplished
the objective.

Q Right.

A Now, the other reporters that are -- are
beating down the bushes are trying to match that.

Q Right.

A And I don't know -- you know, I know
from calls that I sometimes get they -- they go

would you say anything that would steer me away

from that?
Q Right.
A And then I would -- say I'm not going to

say one thing one way or the other.

Q Right.
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A But I don't know how other people handle
that situation.

Q Do you know if there's some kind of
relationship between Kara Scannell and Jesse
Westbrook that they might share information?

A There would be no -- none that I would
know of.

Q So it could be that whoever leaked it,
leaked it to Kara Scannell and leaked it to Jesse
Westbrook to make sure that --

A - Or —- or it could have been another

person. And again, I would never --—

Q More than one leak, do you think?
A Absolutely. Because one could =-- like,
we don't do this, but if -- if someone was saying

I'm getting a call, it's already out there, it's

public. Now, I -- I --

Q That's no longer nonpublic on some
level.

A Right. So I -- now -- I -- that -- it

still wouldn't be our policy in Public Affairs
because the Commission hasn't authorized the
release, but it is now public.

Q So this wouidn't necessarily indicate to

‘

you that there were two leaks?
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A No, actually, like I probably didn't

even analyze it because it's --

Q But I'm asking you now.

A As I -- as I look at it, it could be he
found the same person who had previously done it
or one of his colleagues in his organization had
found the same person who had previously done it
or they found a second person. But in this
instance I don't think it was an affirmative
someone sought to place it, but responded.

MR. KOTZ: All right. 1I'm going to skip

a few documents. I'm going to go to Exhibit 15,

which is an e-mail between Stephen Cohen, Rob

Khuzami, you, Lorin Reisner, with a copy to Myron
Marlin, dated 4/17/10, at 10:48 p.m.
(SEC Exhibit No. 15 was marked for
identification.)
MR. KOTZ: I think it was a Saturday at
10:48 p.m.
THE WITNESS: We never sleep.
BY MR. KOTZ:
Q Guess not. Is it always like this or
was this a unique weekend?

A No, this was probably the most intense

week I had had in my year of the commissions --
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years with the Commission.
Q All right. So you're not working every

weekend at 10:50 at night.

A But I do -- for -- you know, frequently
I do, but =-

Q But not in this -- not as intense as
this.

A This was nonstop for a full week of

respondihg to this story.

Q And that was because there were so many
things that were going on at the same time or just
because of the particular press coverage?

A It was -- I mean, press coverage-driven,
but.also there are all kinds of people with points
of views and different angles which they could
pursue. Yéu know, there was just a lot of story
angles of things that I don't have the information
on and I've got to spend a lot of time finding out
what the story and is there anything that we can
say in response and should we. There was a lot
just coming in.

Q All right. So in this e-mail exchange,
I guess Kara Scannell is asking questions about
timeline, although this I guess is a different

timeline. This is about when Goldman Sachs
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received information. |

A Right.

Q And you say, "And say that our actions
were totally in accordance with the Enforcement
manual." What was the specific provision of the
Enforcement manual that you were referring to?

A There was —-- the reason I>remember this
is because I got permission to say this line.

Q Okay.

A I was not in a position to say
affirmatively, yes, we notified Goldman in

advance. What I was able to tell reporters was

- the Enforcement manual -- I don't know if it
requires or calls for, whatever -- the Enforcement

‘manual -- we'll figure out the verb because the

manual has it and I don't have it -- the
Enforcement manual fequires you to come -- to

contact the other party or encourages you to

contact the other party, to notify them that you

intend to recommend an action. And then we follow
the Enforcement manual. So you can infer from
that that there was nothing different.

Q Did you look at the Enforcement manual®?

A Mm~-hmm.
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have it memorized chapter and verse.
MR. KOTZ: Right. Well, let me show it
to you. So we'll mark this as Exhibit 16.
(SEC Exhibit No. 16 was marked for
identification.)
‘BY MR. KOTZ:
Q And there's a provision on Notification
of Defendants on page 6 of 12. I mean, is this

something that came from your office?

A Before my tenure.

Q But still, I mean, this is --
A This is the --

Q -—- promulgated by your office.
A

Right. This is -~ yeah.

Q Oﬁ the front page it says, "Public
Affairs, Press Relations, Policies and
Procedures. "

A Right, mm-hmm.

Q And so there's "every eff§rt should be
made to avoid the possibility that defendants in
an SEC -- action first learn of the action when
they read about it in the newspapers or when they
are called by a reporter for comment about the

SEC's complaint. The Division Regional District

office primarily responsible for the filing of a
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particular complaint shall take all necessary
steps to see that the defendants -- their counsel
are given timely advice concerning the action."
A Right.
Q Do you think this was followed in the

Goldman ABACUS case?

A I am aware that -- or I have been told

that they were notified the morning of, within a

half-hour, 15 -- I don't know exactly the precise
timeframe.
Q All right. So in reviewing this

provision, which comes from your office, do you
think that providing notice 20 minutes or a half
an hour before satisfies this provision?

A Which -- which line is that on there?

Q 15~-C on page 6 of 12. So it starts on
page 6 and then goes to page 7.

A Yeah, I -- I dbn't know what their usual
practice is, so you would have to ask them.

Q All right. Let's assume tﬁe usﬁal
practice is to provide a company notice a day or
two at least before the action is filed. And
essentially what happens is the Commission will

recommend going forward with the action. And then

the Enforcement Division will go to the company
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and say, you know, this is serious. The.
Commission's already approved this.

A Right.

QI So if you want to settle this --

A Right.

Q -—- if you want to resolve it, you know,
you're going to have to do it now.

A Right.

Q In this case, that wasn't done. What
happened was a phone call was made to the lawyer
for Goldman Sachs; he wasn't there. He left a
message with his secretary and, you know, I mean,
I don't know if the Enforcement guy even got the

message because it was, you know --

A Right.
Q -- minutes before the case was filed.
A Right.

Q Now} what is the purpose of this
provision, Notification of Defendants?

A Well, as I said a while ago, about,
like, members of Congress being -- like, it is‘——
it is fair for the other side to know about our
actions from us, not an interpretation of it posed

in the form of a question.

Q Right. So in order to satisfy this
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provision of the press relations policies,
wouldn't the Enforcement Division have to actually
reach somebody in Goldman Sachs rather than just
calling them a few minutes before and leaving a
message?

A Well, I'm not a lawyer and -- and so I
don't want to get lawyerly.

Q But it's your policy.

A Right. But it says "every effort,"
which --

Q So in your view. -- I mean, this is your
policy. In your view, every effort was satisfied
by what happened here, which is making a phone

call minutes before the filing and leaving a

message?
A Yeah, I -- I just haven't formulated an
opinion. Like, I know it is shorter than -- that

people get, that's all I know. But I don't know
what other factors that they had -- that they had
at their disposal that they needed to consider in
making that determination.

Q Do you know if the folks in the
Enforcement Division are familiar with this

provision?

A About at least once a year we actually




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Page 111%

do send them the press policy.
Q But do you know if they're familiar with

it even though you send it to them once a year?

Because we've asked a lot of people and they seem

to not be aware of it.

A I don't know, but we do make an
affirmative effort. There's usually some time
where something has gone contrary to the press
policy that we use as an occasion to remind people
of and call attention to a particular passage of
it.

Q And are you aware that after the
complaint was filed Goldman expressed the view
that they hadn't been given notice?

A Yes.

Q And is it fair to say that that might
have been avoided if this policy had been moie
strictly adhered to?

A I think that's a fair interpretation. I
don't know what other factors that went into the

decision -- the Enforcement Division and its

" timing of the --

Q So you weren't involved specifically in

" the decision about when to make that call that

Friday morning?
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Q So it is possible that Goldman Sachs

called and Enforcement didn't call them back?

A Well, that'd be speculative on my part,

but the information -- it's not our practice to

not return calls and be --

Q Right. But based on your knowledge of

’the situation you don't know for sure whether that

happened or not?
A That's correét.
MR. KOTZ: All right, let me show you
the next document marked as Exhibit 17, an e-mail

exchange between you and Myron Marlin, 4/16/10,

3:55 p.m.
(SEC Exhibit No. 17 was marked for
identification.)
BY MR. KOTZ:
Q It was an e-mail initially from James
Duffy to . sends it

to Lorin Reisner. Lorin Reisner sends it to Rob

Khuzami and Stephen Cohen. Stephen Cohen sends it
to Friday folks and then it gets up to you.

A Right, right.

Q Do you remember anything about this
issue, this concern expressed by James Duffy?

A I -- I remember that -- that somewhere
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along the line Lorin says to -- to Steve, this is :
something that we should discuss with the
Exchange. I don't know if it's on this exchange,
but I know that that was the last time I ever saw
of it.

Q But was it discussed with the Exchange?

A I don't know.

Q Jim Duffy certainly thought it wasn't
discussed with the Exchange.

A Oh, no, I'm sorry. If -- make it clear.
It sounds like.that the New York Stock Exchange
wants to discuss with the SEC its policy on -- or
on when --

Q Are you aware that the New York Stock
Exchange was upset that the SEC didn't give them a
heads-up?

A Yeah, when I got CC'ed here. And then
there are successive e-mails that indicated that
Enforcement people were going to take that up with
the appropriate people to see, like, if the policy
going forward.

Q But do you know why the SEC didn't give
the New York Stock Exchange a heads-up in this

Goldman matter?

A Don't know, but I don't know whether
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cleared Rob to work, which to me sounded like
answering -- if they had sought it and our guy
said no conversation had taken place.

Q So you don't know if Goldman at any
point indicated to the SEC that they thought Rob
should be recused in the case?

A I don't know and nor have reason to
believe that such a thing would have happened or
occurred.

Q I mean, they could have said -- you
know, made any kind of representation.

A Right. I -- yeah, but I just don't have
any.-

Q You wouldn't necessarily know if they
did that, would you?

A No.

MR. KOTZ: All right, let me show you
the next document. It is marked as Exhibit 19.
It's an e-mail between Lorin Reisner and Stephen
Cohen, 6/17/10, 6:44 p.m.
(SEC Exhibit No. 19 was marked for
identification.)
THE WITNESS: Can we take a bathroom
break at any point?

MR. KOTZ: Oh, sure, right now if you
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want. |
THE WITNESS: Let's do that.
MR. KOTZ: Okay. Off the record.
(A brief recess was taken.)
BY MR. KOTZ:

Q Do you remember if there was any
discussion about whether to file the complaint
against a publicly traded company during the
trading day? We've had testimony from several
people who bélieve that the SEC shouldn't be
filing actions against publicly traded companies
during the trading hours. Do you remember if that
was discussed?

A Not with me.

Q Do you remember any discussion about the
fact that that Friday was the third Friday of the
month and that had a significance for the
expiration of options?

A I have no -- I wouldn't participate and
that's not even something I would even understand
the significance of.

Q So you don't remember any discussion on
that?

A I -- I know that I had no participation

in any conversation like that.
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Q Were you surprised at the effect oh the r
market, on Goldman's stock, and £he market overall
because of the announcement?

A You know, as I said at the beginning
here, I was surprised -- I knew it was going to be
a big story. I didn't know the extent that it was
going to be such a dominant story. You know, I
certainly hadn't given any thought to what it
might do to a stock, so, therefore, I had no
metric to figure that out.

Q All right, iet me show you the next
document we're going to mark as Exhibit 20.

Oh, yeah, I didn't ask you about this, Exhibit

19. I'm sorry. So after the Goldman case was filed, at
what poin£ in time did you become aware that there were
settlement discussions?

A You know, I don't -- I think at least a
week went by before they -- the settlement
discussions began, but I don't know that for a
fact because I would --

Q A week went by from the filing of the
action?

A April 26th -- from April 16th, I'm

sorry.

Q So shortly after the case was filed you
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1 became aware that there were settlement
2 discussions with Goldman?

3 A Yes. I mean, you sort of -- things

4 start showing up in the paper that, you know,

5 they're about to -- |

6 Q So you found out about this from the

7 paper or you found out about this from internally?
8 A I don't recall specifically the -- like,
9 it would not be a normal course of business for

10 Enforcement to tell -- to notify me that they've

11 opened settlement talks. That would not be at

12 all. Sometimes they might because maybe they've
13 gotten to an informal agreement and the company's
14 going to be making an announcement and so,

15 therefore, I need to know because we'll be getting

16 calls.

17 Q But you found out that the Enforcement

18 Division was engaged in settlement discussions

19 with Goldman well before the July timeframe when
20 the settlement was announced?

21 A Correct.

22 Q And at what point did you léarn that the

23 settlement was imminent?

24 A Only because this is more recent. It

25 was the Friday or so before -- what day did we do
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A Well, the -- Goldman had to file a

response by July 19th, when -- when -- in the
normal course of my work, once they file it, even
though we won't say anything substantively, I'm
going to get besieged with phone calls with how do
we counter the assertion they made.

Q I see. And did you understand that the
settlement was going to be entered into prior to
the Goldman -- that they had to file?

A Right. On Friday, the week before, the
week we announced the settlement, I learned that
the -- that talks had progressed to the point that
it was very likely that an offer of settlement was
going to be presented to the Commission at its
closed Commission meeting the week of —-- the week
we did it.

Q And so what do you remember at that
point? Do you remember -- the filing was on
Thursday, the deadline was the follbwing week.
What do you remember about when was the Commission
meeting that approved the settlement?

A Can you ask me that one more time?

Q So I'm trying to see what you remember

about the circumstances of that week. On Friday,

you learned from Myron that there's a settlement
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that's imminent, right?
A Mm-hmm.
Q - The next week, on Thursday, the

settlement is announced.

A Yeah.

Q Do you remember when the Commission met?

A It met the day that we announced the
action.

Q On Thursday?

A Right.

Q Do you remember -- what do you remember
about your understanding of the timing going
forward?

A Sure. Well, if -- if this'll be easy
for you, Friday at some point I become aware that
the Commission is going to consider an offer of

settlement during the next week in its closed

meeting.

o) Right.

A And I don't know the terms of the
settlement, you know, anything about it. So Myron
suggests that he and I get together with Steve
Cohen, who often knows these things, and he filled

us in up in Steve's office. I don't recall which

day, but it may have been that Friday, but it
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might have been the successive Monday. And that
was the first time -- it might even have been
Tuesday, but -- but it's somewhere in that
timeframe. And I got a good feel that it was
going to be a dollar amount, that it was going to
be -- you know, some of the highlights of -- of
the action, and then the Commission was going to

be considering it on date certain.

Q And what was that date cerfain? Was it
understood --

A That the Commission -- no.

Q -- when it was going to happen?

A That the Commission was going to

consider it?

Q Yes.
A Yes, at its closed Commission meeting
that week.

Q So you found out on Friday or Monday
some of the‘specifics of the settlement and what
day the Commission was going to review it, look to
approve it?

A Right.

Q And so you knew that shortly after the

Commission approved it you would have to go

forward with the announcement, right?
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1 A Mm-hmm.

2 Q Yes?

3 A Yes.

4 Q So you guys started drafting this?

5 A Actually I took the initiative to start

6 drafting something, but I subsequently found out

7 that Enforcement was already drafting something.

8 The reason why I took the initiative myself

9 because if they were working on drafting the

10 complaint, they were not going to be drafting a

11 press release and it was going to delay our

12 potential ability to get press materials done in
13 time. As it turned out, the versions that we were
14 simultaneously working on did get merged.

15 MR. KOTZ: All right, let me show you

16 the next document we're going to mark as Exhibit
17 21. This is an e-mail from you to a whole variety

18 of folks, including the chairman, 7/14/10, 12:04

19 p.m.

20 (SEC Exhibit No. 21 was marked for
21 \ identification.)

22 BY MR. KOTzZ:

23 Q So Rob Khuzami sends an e-mail to the

24 chairman and several other folks, including you,

25 "Kara Scannell from Wall Street Journal called,
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said they're hearing that Goldman Sachs is trying
to settle ABACUS and other CDO investigations it
had. So they're writing maybe not today, and
wanted guidance."

What does that mean, "they're
writing maybe not today?"

A Whenever a reporter calls you for a
question the -- the days of it, the deadline being
tomorrow's paper are long gone. They write their
stories and they appear online that night. So now
the lingo has become I'm writing for today, even
though it's tomorrow's paper, but it's going to
appear.

Q I see, okay. So in this instance she
was sayiﬁg that she might not be writing it today?

A Correct.

Q And so you guys found out the day before
the plan to have the Commission approve and then
announce the settlement that the story was getting
out?

A No, because the settlement -- the story
here is that settlement negdtiations are taking
place and Goldman is trying to settle. It -- it

-- there's no indication in anything that she has

that I'm aware of that there's actually a
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1 settlement imminent to go before the Commission.

2 o) But there were articles that came out in

3 the day or two before the actual settlement was

4 announced about settlement discussions, right?

5 A -Correct.

6 Q And was that a concern that these

7 articles were out there?

8 A Yes, and there was one in particular

9 that, you know, seemed to talk about negotiating
10 positions. And there's only two parties that know

11 that, the negotiating positions: The negotiators

12 and —--

13 ’ Q That would be Goldman and the SEC,

14 right?

15 A Yeah, or its counsel and the SEC.

16 Q Right.

17 A And, you know, that -- that gets to --

18 it -- it's shaping the perception and

19 understanding of our action before we've even

20 taken one, and that's why it's always concerning.
21 Q And was there a concern that Goldman was

22 leaking the information about the settlement?

23 A In my mind, because I don't try to

24 speculate on who -- it's -- it's indicative to me

25 that information is finding its way into the
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marketplace about these talks.
Q And your assumptioh at this point was it

found its way from Goldman, not the SEC?

A No, I -- I -- I -- I really don't do
that. I -- I could ascribe motives to -~ like,
that -- that article they eventually ran wasn't

one-sided. It had stuff that only the negotiators
could know, but it -- 1like, you couldn't read that
article and say this could only come. Yeah, T
could make -- I could make an argument that it
might have come from the respondent through
counsel, but I -- I just wouldn't --

Q Now, would theré be concern that Goldman
or their counsel would provide information to a
reporter and spin the settlement to their benefit?

A Absoluteiy.

Q And why would that be a concern?

A Because our -- our job is to communicate

it accurately and faithfully. And if the -- if

the perception of it is being distorted before we

even make an announcement, as I said before,
without trying to make a hand signal, we're
already starting off behind the curve just to get

the -- the -- back to neutral for people's, you

know, fair understanding of our action.
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o] And certainly Goldman in this case would
have an incentive to spin the story the way they
wanted it to, right? I mean, it could affect
their stock price. I mean, there could be
numerous reasons.

A Every party has potential incentives to
have the story told in the most favofable light to
that party.

Q | Right, but particularly in this case
given the import of this story, how much press it
got the first time, the effect on the stock price
of Goldman initially.

A Right.

Q I mean, don't you think in this case

Goldman would have a much greater incentive to try

to tell the story themselves first?

A It's -- it's a reasonable perception,
but I -- it's not one that I would spend a lot of
time on, and I don't. But yes, that -- that is --
I can -- for any party in a negotiation, I can --

can construét very valid scenarios why someone
would want to get that information in their own
telling.

Q Right. And was that a particular

concern in this case?




10
1
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Page 132 |

A No more or less in the sense of what is

happening. In other words, that's a frequent
occurrence. I think --

Q How about --

A In this -- in this case it is -- it
would be of higher concern.

Q But was it? I'm asking was it in this
case a concern on the part of the SEC, folks in
the SEC, that Goldman might get this information
out earlier and tell the story the way they want

to tell it?

A That would be my concern.

Q- Was it your concern?

A Yes.

Q And was it the concern of others? I

mean, did people talk about this as a concern?

A I don't recall. You know, concurrent
with this when these stories are coming and I
remember conversations about information that's
finding its way into the marketplace. And you
don't have to épend your time figuring out where
it's coming from. You just know that it's -- it
going into the marketplace.

MR. KOTZ: All right, let me show you

the next document. We're going to skip a couple

's




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Page 133 |

Mark it as Exhibit 22, this is an e-mail exchange

between Lorin Reisner, Robert

Khuzami, John Nester, Myron Marlin, Stephen Cohen,
7/14/10, 9:26 p.m. We'll mark it as Exhibit 22.
(SEC Exhibit No. 22 was marked for
identification.)
BY MR. KOTZ:

Q So in this case, Louise Story is sending

an e-mail to saying, "The Wall Street

Journal is acting like there's something new here
so I'm just checking. Is a settlement imminent?"

A Right.

Q So at this point in time it looked like
at least there were some indications from the
press that they knew that there was a settlement
that was imminent, right?

A No, I -- I actually took-a different
interpretation when I got this e-mail.

Q Okay.

A My interpretation was the Wall Street
Journal -- and I don't recall the placement the
Jourhal gave to its story, whether it was the
front page or front page of the Business section

or whatever. But the -- the data points that were

in the story had been in the marketplace for some
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1 time, not necessarily in all one place, but, you

2 know, there had been speculation in the press that

3 there might be a billion-dollar penalty associated
4 with this case. There have been speculation in
5 the press, lots of it, about whether there'd be a
) fraud charge associated with this. So there was a
7 lot of things in that article that had been talked
8 about previous and then, all of a sudden, now it's
9 -—- it's contained in one article that -- that has
10 a feeling like there's a story to be told here.

11 But as the reporters' looking at it, I don't see

12 it.

13 And then she says, you know, they're
14 acting like there's something new here, like

15 that's what.she heard. And then she says -- so

16 she's inferring from that that something must be

17 going on.

18 Q So did you have a feeling that

19 information was getting to the marketplace that
20 the settlement was imminent?

21 A You know, when the story ran I don't

22 think that you -- if I -- I knew what the answer
23 was. I don't think that the average person could

24 tell from that story that the settlement was

25 imminent. And if -- if the reporter had an
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we announce this case. And there's a big
discussion of when does notification of opposing
counsel take place? When does notification of the
Commission take place? You can't notify the
Commission —-- there's lots of discussions. There
was another case that was scheduled on the
calendar in Executive Session that eventually went
away and got scheduled another time.

So at this meeting, there was a

suggestion that we could the following day --

Q Right.
A ~— in other words, after the Commission
action.

Q Right.
A And I -- I told Rob and I remember my
exact words. I said I'm a 55-45 on this, 55
percent in favor. Like, in other words, you've
got to do what you'wve got to do.
Q Fifty-five percent in favor of which
side?
A I'll explain, to doing -- to doing the
announcement the day the Commission acts. I said
I'm a 55 -- in favor of that. The reason I vacillate is

because also you have to do what you have to do and I

wouldn't want to compromise it. But just sort of left in a%
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vacuum it'd be better if we announce it on the afternoon the
Commission takes the action.

Q Why is that? Just from your
perspective.

A We had done the same thing in the
Anthony Mozillo case a year previously in the
Countrywide investigation. You know, the
information's now available. The circle of people
who know it is going to do nothing but expand
after the Commission has taken an action. The
most opportune time to effectively communicate
your message is when you are the one delivering
the message. So just for clear --

Q And so -- but there was 45 percent of
you that wanted to wait till the next day. What
were the considerations on that side?

A Yeah. Well, it wasn't -- the 55—45

wasn't all media considerations. It's just also
like if I have -- if -- if you have to do

something less in order to do this to'compromise
the action --

Q Was there any benefit at all to wait
another day®?

A No, I ~-— I -- I wouldn't say there is

benefit from the press side to waiting another
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day. It's just that it'd be harder for me to
argue that it would be a lot more peril for
waiting to the next day.

Q So what would be the reasoning of anyone
to wait another day? |

A Give them more time to type up whatever
they needed to type up and --

Q Was there any concern about this is
close to the end of the day, you'd rather have a
story come out in the beginning of the day?

A Well, it depends on the story.

Q Well, this specific story.

A This is a big enough story that -- that
the media can react late in the day to.

Q éo it wasn't an issue with this story?

A No. I mean, like, if -- if it's a story
that's going to take a lot of explaining, the
morning is better because that's when editors --
or I shouldn't say a lot of explaining. A story

whose news value is not readily apparent, it's

-better to have it earlier in the day so then they

can think it into their plans. If it's sort of a
modest story and it comes out late in the

afternoon and I've already laid out my -- my paper

for the next day, it's kind of the king of the
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hill, it's not going to get in. But this story
will clearly -- there'll be space for this story.

Q And it will be issued in time enough,
even though late in the day, for them to étill put
it in tomorrow's newspaper?

A And that evening's news.

Q Right, yes. Yes?

A Yes.

Q Okay. Now, what about finahcial
regulatory reform legislation? Were you aware
that there were allegations made by a congressman
in connection with the original action brought by
the SEC that that was done improperly to affect
financial regulatory reform legislation?

A Yes, I became aware of the congressman's
concerns within a day of -- or not that day of our
taking the April 16th action, and I'm aware of his
concerns as he expressed them within a day, if not
the day, of our settlement.

Q All right. So in July of 2010, you're
aware that a congressman had previously stated
that -- or alleged that the SEC may have done
something improper by timing the Goldman action

announcement to help regulatory reform in that the

Office of the Inspector General was going to
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investigate that. And then here you are on |
Thursday, July 15th, discussing when to announce
the settlement. And at that time, did you know
that that date was the same day that the Senate
had passed the final stages of the Financial
Regulatory Reform Bill?

A Right. I --

Q Just did you know that?

A No.

Q Oh, you didn't know that.

A I didn't know what the status of the
Senate -- I knew that -- because it's been in the
news that the Senate is deliberating and there's a
question of whether the Republicans that voted
will change and Democrats' vote will hold. So I
know that there was uncertainty that week as to
whether or not the bill would come up for a vote
and be voted on and approved.

Q Did you know at some point in time that
the Financial Regulatory Reform Bill was going to

be voted on on that Thursday, July 15th?

A No.

Q You never knew that?

A In fact, when we -- the Commission had
acted on its memo -- or the recommendation for the
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settlement, I learned for the first time that
they'd just done the cloture vote to cut off
debate. And I didn't even know there was going to
be a cloture vote. Sé then -- then they did final
approval before we announced our action. So like,
I'm aware of those things happening, but I wasn't

Q . all right. So you were aware before the
SEC announced its action that the Senate had done
final approval of the financial regulatory reform
legislation?

A Correct. About an hour before, I think
is what it was.

Q Was there any concern expressed by
anyone that the SEC after being criticized for
allegedly coordinating previously regarding
financial regulatory reform, regarding the Goldman
announcement of the action, now was going to be
issuing the settlement on the same day of this
momentous moment in financial regulatory reform?
Did it come up?

A No. There was one time the day before
where we said, like, we're going to get criticized

again because we always do. It happens before,

but we have to do'what we have to do. We can't
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let -- |
Q So what was that discussion about?
A Oh, just because we don't know -- I
don't know when it's going to happen, but I know
that the Senate -- there's nothing but sfories
about vote counts all week long. I know we're in
that milieu.
Q Who did you have that discussion with?
A Myron and Steve.
Q And what was said in that discussion?
A Just sort of like, you know, like, I
understand the same thing. Like, we're going to
~— like, we can't not do what we have to do
because of something -- and particularly when we
can't control the events on the other side.
Q All right. But you said that it was 55
to 45 whether to announce it on Thursday or
Friday.

A Mm~-hmm.

Q So you could have announced it on
Friday
A Right.

Q It wouldn't have been a terrible thing.

A Right.

Q Was there any discussion about the fact




10

11

12

13

14

15

16

17

18

18

20

21

22

23

24

Page 143?

that since Thursday was the day that the Senate
voted finally after all these months to approve
financial regulatory ﬁeform --

A Right.

Q -- that maybe to hold off and to
announce the Goldman settlement on Friday?

A I cah't -- I don't think I expressed
this with anybody. In my own mind, I had the
exact same view I would have had before. If I
chance the date of when we do a legal -- or if I
suggest changing the date when we do an .

Enforcement action for a non-Enforcement-related

action --
Q But we're not talking about changing the
date of an Enforcement action. I mean, the matter

was approved by the Commission on the day it was
approved.

A But it hasn't filed in court yet. And

" that's when -- that's when our sequencing begins.

And so to say don't file -- like, don't file a

complaint you are prepared to file in court, like

Q So did that discussion take place?

A No, I didn't have a conversation. I
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Q Okay, so -- yes, well, I'm just
interested --

A I evaluate in my mind and then decide,
like, do I need to raise this? And I didn't.

Q And you didn't raise it.

A Correct.

Q And no one else raised at that point in
those discussion that you're aware of?

A That I'm aware of, right.

Q And so the plan was for the Commission
to approve it and then shortly after to file it in
court? |

A Correct.

Q And how long —-- that's not on the
timeline. How long would the folks need to file
it?

A I don't know.

Q After the settlement was approved. I
mean, was there any concern that this is toward
the end of the day, that they may not be able to
file it in time?

A Right, but as it turned out the
Commission meeting was shorter than originally

envisioned. So we gained time and so the timing

of the actual complaint was more like when they're
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meeting, there was a strong interest in trying to |
file it and announce it that day?

A Yes.

Q And was one of the factors in that that,
again, time was going on and there would be more
time for leaks?

A That's one of the considerations in the
timing of any high-profile action.

Q Right. And maybe more so in this case
because there had been some leaks already
regarding»Goldman, right? I ﬁean, it --

A That's a --

Q Not every case is going to leak like
this one because not every case is as important Qr
as interesting to the press.

A Right. Yeah, there are unique aspects
to this case because of the confluence of the type
of charge, violation, and the party, but --

Q And those unique aspects make it more of
a concern about leaks, right? Because they're
more likely to be a leak and the press is more
interested in gathering information.

A Yeah.

Q Right?

A The more that gets out there means the




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Page 147

more diluted the Commission's message is going to
be.

Q And this is -- so what I'm trying to
establish is that --

A But actually --

Q -- this was a particular concern in the
Goldman case because there was more interest in
the Goldman case.

A That's a reasonable viewpoint, but
there's also, when you think about it, there was
actually a little bit less or -- or somewhat less
in both the announcement of the original action
and the announcement of the settlement in some
cases. So even though there's greater interest
here, there's less maybe getting out as a
percentage of that interest. Like, in other
words, there's much interest here on this case,
you might even expect more pressure to get things
out. And like it -- it -- other than the story
that appeared oh a Wednesday, I think it was,
there really wasn't much in the run-up to the
Commission's action. And, you know, I sometimes
see more than that on lesser cases.

Q And were you aware then that the vote on

the settlement then got out into the press as
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well? |
A After the fact, right.
Q Yes. And was there any discussion about
trying to figure out how that happened?
A No, because it's -- it's the same
metrics, like -- you know, it's information that
is not supposed to be made public by anybody.
Q Right. Now, is there a concern that
that affects the message of the SEC when
information comes out afterward about the vote?
A The way I look at it is -- and it's just
sort of my press philosophy, too -- is we are an
agency that the public has a right to trust. And

people who come forward to us with information

have a right to expect that we're going to treat
that information responsibly. And when I see
information that came out of this organization,

like, it makes me upset because it diminishes our

public perception. So, like, of -- of all the

things that leak out, the private deliberations of

the Commission and their staffs is like the worst.

Q Right. Does that in some way undermine
almost the import of the case that it comes out as
a 3-2 vote, which means two people were against

it?
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A You know, there's always that. The
thing is the reason why the Commission is
established the way the Commission is established
is that you're supposed to have a variety of
viewpoints. And that a majority has the full
force of law. So like I understand why people --
like, it doesn't make it any less a right and just
and official action. So, yes, there are those
things, but I get more upset just about the fact
that -- that information that could only, you
know, appear to come from the Commission, it's
just not good for anybody.

Q Right. Were you aware that there were
two big stories that came out after the
settlement? Very long stories that had a lot of
informatioh. One was, I think, in the Wall Street
Journal, one was in the New York Times. And they
kind of had different perspectives. One
perspective was sort of this is a 3-2 vote, people
weren't in favor of it, it was almost a negative
perspective toward the SEC. And the other one was
much more positive. I think it ﬁas describing the
heroic efforts of different attorneys in the case.

Do you remember that?

A No, I don't, but I -- I -- I remember
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reading a lot of the articles about the 3-2. I
don't remember those specific two.

Q But do you remember that there was 6ne
article at least that came out that was sort of --
tried to spin tﬁe Goldman settlement in a negative
way, almost like the SEC -- |

A Oh, like I don't know which one you're
talking about, but that would be the predominance
of the 3-2 vote stories is that this case must be
somehow illegitimate because two people voted
against it.

Q Right.

A And there would be -- there would be all
kinds of parties who would have an interest in
seeing that kind of a story told.

Q Right. So that would be Goldman would
be one of those parties?

A Respondents, respondents' counsel,
people who criticized the SEC for other reasons,
might one have been -- like there are lots of
reasons why people might want to criticize an SEC
action that have nothing to do with that
particular action.

Q And so was there concern that those

types of stories which try to put a negative spin
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on the SEC settiement would come out before the
SEC had actually announced the settlement? I
mean, weren't those the kinds of stories that they
were concerned about?

A No, I wouldn't say about like -- like a
3-2 type of a vote.

Q Not about a 3-2, but, you know, the

point is that you can take the same set of facts

A Right.

Q -- and you can -- you know, I read two
articles, I think they might have been on the same
day, about basically the same thing.

A Right.

Q And they had totally different spins.

A Right.

Q One was the SEC is doing a great job out
there getting bad guys and the other is the SEC's
kind of weak and not doing anything.

A Right, right. But I think --

Q And it's all about who frames the story,

right?
A Right.
Q Isn't that an issue?

A Right. But I think yours, also -- your
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example makes the point that I've been trying to
make is that we don't know who the "who" was in
each one of those instances, but it sounds like it
was different who's. And one -- you know, so we
don't know if someone is putting information in
the marketplace, what their motivation is ahead of
time, so I can't say for a certainty that a leak
would be a positive or a bad for the agency.

Q Right, but there is --

A In terms of -- in terms of the way the
story then is ultimately presented.

Q Right.

A It's going to be positive for whoever
presented it to the writer.

Q Right. But you could know that if
Goldman or its counsel leaked information about
the SEC settlement ﬁith them before the SEC had an
opportunity to announce it, that that story would
be likely more favorable to Goldman?

A Right, but Goldman wouldn't be allowed
to -- is not permitted to know the Commission
vote.

Q Right. No, I understand. I'm just

saying in general. My point was not about the

Commission vote. My point was you could take the
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1 story of the Goldman settlement and spin it as --

2 A Absolutely.

3 Q -- an amazing achievement for the SEC or

4 not so much of an achievement for the SEC.
5 A Right, yes. Yeah.
o Q And so if Goldman or someone else had

7 framed the story before the SEC, they could have

8 framed it in such a way that would not have

9 necessarily made the SEC as good as you believe
10 was appropriate?
11 A Right. I mean, absolutely. When
12 stories started appearing, as they started
13 appearing fairly soon after the original charges
14 were filed, this billion-dollar number was in the
15 press. So I don't know where that billion-dollar
16 number came from. Anything less than that is
17 somebody didn't have to pay the billion that some

18 expected. And I saw after the settlement story

19 saying some had expected it might be higher, as

20 much as a billion. So, like, there's an

Gk expectation in the marketplace that was set by
22 whomever.
23 Q Right.

24 A But at the same time, if -- like, say

25 that billion is in there and actually it's going
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BY MR. KOTZ:

Q You ate aware that there were
allegations that the SEC coordinated its action
against Goldman - -Sachs with the White House, with
Congress, with the Democratic National Committee,
or similar entities, yes?

A Yes, I'm aware of the allegations as
they were made.

Q Right. Are you aware of any information

at all, whether while it was going on or what you

‘learned afterward, that would lead you to believe

that there was any such either sharing of
information or coordinating by the SEC as related
to Goldman Sachs with the White House, Congress,
or any Democratic committee?
A Not aware of any and no reason to

believe that such took place.

MR. KOTZ: All right. With that, we're
off the record. There's just one other thing. I
would ask --

(Whereupon, at 12:08 p.m., the examination was

concluded.)
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court reporter will record and later transcribe |
everything that is said. Please, therefore,
provide verbal answers to the questioﬁs, as a nod
of the head or another non-verbal response won't
be picked up by the court reporter.

Also, so the record will be clear,
please let me finish my question before you
provide your response. In addition, it is
important that you understand the questions and
give accurate answers. If there's anything you
don't understand or anything you do not know or
are not sure about, please let me know.
Otherwise, I will assume that you heard and
understood the question.

‘Do you understand those instruction?

A Yes.

Q I'm going to give you the standard
perjury warning language. As you can sée, your
response to the statements given today are
provided after you've sworn an oath and will be
taken down verbatim by the court reporter. This
is an official U.S. Government Law Enforcement
investigation. The claims asserted in this case

are serious ones. It is very important you tell

me everything you know about the matter at hand
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think. “
Q What were your duties in connection with
that position?
A Pretty much to assist the director at
the time in responding to press quéstions. Some
management of the publication of the SEC news

digest and the clip service.

Q And is that your current position still?

A Oh, in they changed my title to

Q Office of Public
Affajirs?

A Yes.

Q But your duties have remained the same?

A Pretty much, I've acquired some more

administrative duties and, otherwise, they've been
pretty much the same.

Q What kind of administrative duties have
you acquired?

A I took over the responsibilities for
evaluating performance of employees of the office.

Q I see. How many people are there in the
Office of Public Affairs at the moment?

A Right now there's seven of us.

Q And then there's some wvacancies?
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A We have two postings, I believe, at this
point. We're about to August,
850 ——

Q

A Yes.

Q And who do you currently report to?

A John Nester.

Q Now, what is the relationship between
you and Mr. Nester and Myron Marlin? He does
communications, right?

A Myron?

Q Yes.

A Myron works out of the Chairman's
Office.

Q Yes.

A And coordinates closely with John and me

and

Q And does some of Myron's duty overlap
with the duties of the Office of Public Affairs?

A Occasionally, I think Myron will get
involved in responding -- in talking with
reporters. We consult with him about how to
respond to press calls, from time to time, but

usually he advises us -- or coordinates with us --

and we actually do the talking, or e-mailing, or
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correspondence with reporters.

Q So, what are his general duties or
functions?
A Well, to keep us aware of what's going

on, as far as the chairman's perspective is
concerﬂed.

Q I see. Did there come a time where you
became aware of the existence of an investigation
by the SEC into the sale of collateralized debt
obligations by Goldman Sachs, known as the ABACUS
Investigation?

A Yes.

Q When was that? When did you first hear
aboﬁt this Goldman Sachs ABACUS matter?

A | I would say shortly before the action
was filed.

Q When you say, shortly before, do you
mean a day or two, or a couple weeks?

A I would say, probably a couple weeks, at
the outside. And maybe a good deal shorter than
that. As far a specific Goldman action, with
regard to ABACUS.

Q How did you learn about it? Who told

A As far as I know, the first detailed
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the Goldman ABACUS case was one of a handful -- or E
maybe 10 cases -- that you've seen during your
time at the SEC, in terms of the amount of press
attention?

A Press attention? Yeah, I would say it's
right up there. Top 10. Top 20.

MR. KOTZ: We wén't ask you to rank
them. All right, let me start showing you some
e-mails.

The first e-mail is from actually way
5ack in November of 2009, we're going to mark it
as Exhibit No. 1. It's an e-mail exchange between
you and Steve Cohen.

(Exhibit No. 1 was marked for
identification.)

BY MR. KOTZ:

Q And it starts off with an e-mail from a
guy named Greg Gordon, to you -- Wednesday,
November 4, 2009 -- talking about a Goldman
series, wondering if Sharon Schapiro -- Chairwoman
Schapiro -- would talk with him about the series.
About whether the SEC is going to investigate
whether Goldman Sachs knowingly dumped risky or

toxic investments. And I guess you sent this to

John Nestor. He suggests you send it to Myron. I
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assume you do -- oh, you do, and then it gets to
Steve Cohen. Do you remember anything about this
exchangé?

A Just barely.

Q Do you think you were aware at the time
that this reporter was talking about whether the
SEC is going to investigate Goldman? That; in
fact, they had an investigation of Goldman?

A Our policy in the office is to neither
confirm or deny investigations.

Q Right, but I asking about what you knew.

A Right. I tend to not dig any deeper
than necessary when that kind of question comes
up. If only to make my, no comments, more
convincing because I don't know the answer to
begin with.

Q I see. Do you know why this was sent to
Stephen Cohen?

A I think, at the time, Steve was probably
the person on the chairman's staff who handled
enforcement.

Q And he says to you, can we discuss
tomorrow? And you say, any time. And then let me

show you another e-mail -- it may help to even

further refresh your recollection. This we're
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going to mark as Exhibit No. 2. It's an e-mail
exchange between you and Steve Céhen, 11-6-2009,
3:43 p.m.

A Okay.

(Exhibit No. 2 was marked for
identification.)

BY MR. KOTZ:

Q And you say, Steve, Greg Gordon, and
McClatchey's Goldman stories -- would be happy to
hear from us on Monday or Tuesday, have a good
weekend. Stephen Cohen says, thanks,[::::::]You,
too.

But do you remember whether there was a
discussion with Greg Gordon?

A I think we successfully let this,
somehow, just peter out, as I recall. I mean, I
don't think that we ever picked up the ball with
Mr. Gordon, and he may have mentioned it -- let's
see, when was this?

This was -- yeah, he may have mentioned
it to me in a phone call sometime after the
béginning of the year -- the beginning of 2010.
And we just sort of left it lay. I mean, he never

followed up.

Q Do you remember Stephen Cohen ever
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Saying tb you that he was concerned that
information was getting out, regérding the SEC's
investigation of Goldman?

A I don't recall him expressing any
concern about that.

Q All right. So you became aware that the
Goldman case was going to be brought, a short time
before it was brought. Did you have an
understanding about when it was going to be filed?

A No. Not a specific date, I don't think.
I really don't have any recollection of when I
found out that it was going to be filed on a
particular day.

Q Did you have to undertake certain
actions on the day that it was filed, to prepare
for press, in accordance with the filing?

A My recollection is that my involvement
was fairly marginal, at most. Generally, when
there's a majér thing going on, the job of
responding to phone calls on everything else that
happening falls on me.

Q I see.

A I kind of mind the store while other

people take care of those.

Q So you weren't specifically involved in
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read by as many people. And other folks saying, |
you know, these days, with the Internet, it's a
24/7 news cycle. Are you aware of that kind of
debate?

A Oh, yeah. 1It's always been around and I
think it made some sense 10 years ago, 15 years
ago, when people primérily went out to the front
porch, picked up the dead tree, and got their news
from the newspaper. Things have changed. And I
even —-- judging from my own practice -- the
Saturday paper is the one that I read most
thoroughly because I'm not on my way to the
office.

Q Right.

A Busy all day.

Q So, in your view, that kind of thinking
is no longer -- not relevant?
A It's hard for me to believe that it's as

critical as it used to be, anyhow.
Q What about the part that if there's
negative news about an entity, it's better that it

be issued on Friday. Does that still resonate, or

A I think that's like, likewise. Sort of

petering away and, in fact, if you do it too often
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or too flagrantly, why, the practice becomes a
story in itself.

Q But, I mean, historically within the SEC
there have been those kinds of conversations about
whether you want to, perhaps, issue negative news
on a Friday and issue positive news the rest of
the week?

A People have talked about it, sure.

Q So you don't know, specifically, why the
SEC announced the Goldman case on Friday, even
though -- at least traditionally -- that had not
been the day that the SEC announced enforcement
cases.

A I just don't have any information for
you on that.

Q ' And you were aware that there was
considerable press coverage of the SEC's
announcement of the Goldman case of Friday?

A Yeah, I think the other factor that you
take into account when you're having a discussion
like that is whether it's Goldman or not. I mean,
we could have announced Goldman on any day and
there would have been press coverage.

MR. KOTZ: Right. All right, let me

show you another document. This is dated
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4/20/10, at 9:13 a.m. And it's an e-mail from
you to somebody named Astrid Dorner. We're going
to mark it as Exhibit No. 3.
(Exhibit No. 3 was marked for
identification.)

BY MR. KOTZ:

Q Now you don't say much to Mr. Dorner
other than, we decline comment, but he said
there's several stories about the SEC being
divided over filing the Goldman case, can you
confirm that? And is there anything else you
would like to add? Could that result in serious
problems for the SEC?

And my Question to you is, do you recall
that information about the vote in the Goldman
case was leaked to the press?

A Could you repeat the question? I'm
trying.

Q Do yoﬁ recall that shortly after the SEC
filed its action against Goldman, there was
information leaked to the press about the actual
vote that the Commission had?

A - I think I remember that there were

stories about the vote, but I don't know.

Q And was there any concern expressed,
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that you were aware of, in the office about how
this information got out?

A I suspect there was some concern, but
it's happened so many time in the past, with other
cases, that I don't think there was particularly
intense -- compared to other similar situation.

Q But this was a big case. And for
information like that to leak out, wasn't that
particularly upsetting to people?

A Well, it was not the way we would have
preferred for it to have happened.

Q Right.

A It has happened in the past and will
continue to happen, I suppose.

Q Do know if there were any efforts made
to try and figure who leaks this information?

A Not that I'm aware of. I would assume

that there are, but I don't know of any

specifically.
Q But was the assumption made that it was
a leak from the SEC -- somewhere within the SEC?
A That would be my assumption.
Q Because who else would know this

particular piece of information, right?

A Right.
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1 Q All right, now are you aware of whether

2 Goldman Sachs was notified in advance of the

3 filing of the action against it? That the SEC had

4 approved a recommendation to go forward with an

5 action?

6 A I don't know that for a fact.

7 ‘ | MR. KOTZ: All right, let me show you a

8 document. This a SEC administrative regulation
9 from the Office of Public Affairs. We're going to

10 mark it as Exhibit No. 4.

11 _ (Exhibit No. 4mwas marked for
12 identification.)

13 | BY MR. KOTZ:

14 Q Are you familiar, first of all, wiﬁh

15 Exhibit No. 4°?

16 A Yes.

17 Q If you look on page 6 —-- at the bottom
18 of page 6 -- under 15-C, Notification of

19 Defendants, and then it goes to page 7. It

20 states, every effort should be made to avoid the

21 possibility that defendants in an SEC enforcement
22 action first learn of the action when they read
23 about it in the newspapers, or when they are

24 called by a reporter for comment about thé SEC's

25 complaint. The division of regional or district
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office primarily responsible for the filing of a
particular complaint shall take all necessary
steps to see that the defendants and/or their

counsel are given timely advice concerning the

action.
Are you aware of this provision?
A Hmmm, no.
Q Were you aware, generally, that there

was a provision that stated that defendants were
supposed to be notified in advance of SEC
enforcement éctions?

A I knew that that was the practice, but I
didn't know that there was a specific paragraph in
here.

Q Do you know why it is the practice, or
it has been the practice? What's the reasoning
behind this provision and/or the practice?

A I do not know.

Q Do you think it's possible that -- or
did you understand that perhaps the SEC will
provide a heads-up, say, to an entity and let them
know that, in fact, the Commission has approved
the recommendation to go forward with a case? To

give them a final opportunity to resolve it by

other means, by essentially saying to the entity,
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you know, the Commission's approved this now.
We're going to really go forward, you know. What
do you have to say? Have you heard that that --
A I'm not acquainted with the pracﬁice at
that level. You're not talking about Wells?
Wells is --
Q I'm talking about after the Commission

approves the recommendation to go forward.

A Okay. Yeah, I'm not aware of the
practice.
Q Do you think this SEC administrative

regulation on Public Affairs is widely known

through the Commission?

A I'm fairly certain it is not widely
known.

Q Is there any reason for that?

A .It's available, but I don't know that

people are briefed on it.

MR. KOTZ: All right, let me show you
another document. We're going tb mark this as
Exhibit No. 5. And this is an e-mail exchange
between you and Lorin Reisner, with a copy to John
Nestor, 4/16/10, 4:57 p.m.

(Exhibit No. 5 was marked for

identification.)
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BY MR. KOTZ: "
Q And this relates to a telephone call

that you had with Jim Duffy, the head of the New

York Stock Exchange Regulation, in April.

A Correct.
Q Do you remember that conversation?
A I'll have to review the e-mail.

Q Please. I can also tell you that we did
speak with Mr. Duffy, so I can tell you what he
recalls, as well.

A Ah, yes. Okay, I remember the issue
now.

Q Okay, great. What do youvremember?

A Well, I took a call from Mr. Duffy, who
had been trying to get in touch with Mr. Reisner.
He was expréssing concern that the first thing
that the New York Stock Exchange knew about the
Goldman action was what they got over the TV. And
the action against Goldman was market moving and
he was wondering if he could set up a conversation
with Mr. Reisner about how to proceed in the
future in situations like that, involving
companies that are listed on the Exchange that
might -- whose securities might be affected by SEC

action.
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Q Were you aware of why the SEC didn't |
give the New York Stock Exchange a head's up about
this matter?
A I never got an explanation on that
point.
Q Did you try to get an explanation for
that? |
A Well, I made sure that Mr. Reisner knew

about this phone call.

Q Okay.
A And he took it over from there.
Q Do you know if Mr. Reisner ever called

Mr. Duffy back?

A’ I do not know.

Q Would you be surprised to hear that we
don't believe he did?

A Mildly, yes.

Q Did you in some way agree with Mr. Duffy
or appreciate his concerns that he expressed to

you on the phone?

A I try to be as non-committal as
possible.

Q Right.

A I mean, I certainly indicated to him

that I would make sure that Reisner got the
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message.

Q But regardless of what you actually said
to him, did you yourself appreciate his concerns?

A I saw his problem, but it occurred to me
that there might be other problems from our side
of the fence, as well, that would give him cold
comfort.

Q Were you aware of other cases,
historically, with the SEC has notified the New
York'Stoék Exchange?

A No.

Q You don't know that that's happened
either way? Or you know that they haven't done
that?

A I don't know whether they have or have
not.

Q Do you know if, in connection with the
SEC settlement of Goldman, whether they notified
New York Stock Exchange in advance about that?

A I have no idea.

Q And you say in here, he would like to
discuss ways the SEC can work with NYSE to insure
that market moving news involving SEC enforcement

actions might be handled more along the lines that

the NYSE handles this sort of thing in other
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context. Do you know what the other context he
was referring to?

A I don't recall -- I'm not sure that he
even explained that to me.

Q Were you surprised at the amount of
press coverage that the SEC's announcement of its
case against Goldman got?

A No.

MR. KOTZ: All right, let me show you
the next document. This is dated 7/15/10. 1It's
an e-mail between you and Lisa Chow. We're going -
to mark it as Exhibit No. 6.

(Exhibit No. 6 was marked for
identification.)

BY MR. KOTZ:

Q Lisa Chow is sending you an e-mail on
Thursday, July 15, 2010, at 4:16 p.m. saying, is
it true that the SEC has settled with Goldman?
And you say, no comment.

A Okay.

Q That was the day the SEC had settled
with Goldman. Were you aware, generally, that in
the time period -- or the few days right before

the SEC officially announced its settlement with

Goldman, that there were news reports that were
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getting out about this fact?
A Oh, sure.
Q And do you remember if there was any
discussion about any concern that the information
about the SEC settlement with Goldman would get

out before the SEC had a chance to announce it

itself?
A I think that concern's always around.
Q Were you involved specifically in

discussions about when to finalize the settlement
with Goldman, and announce it?

A No.

Q When did you hear that the SEC had
settled with Goldman?

A That it had actually settled? I don't
recall.

Q How long before the actual settlement
was announced did you become aﬁare that there were
settlement discussions with Goldman?

.A Once again, I think, it was probébly
shortly before the announcement was made.

Q Did you have involvement in that process
or the press, in accordance with the SEC

announcement of the settlement with Goldman?

A Once again, I kind of fell into the
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position of minding the store and my involvement
was pretty minimal, I think.

Q Were you aware that ﬁhe Financial
Regulatory Reform bill was being passed by the
Senate the same day that the SEC announced its
settlement?

A Yeah. It was a busy day;

Q When the SEC first brought its action
against Goldman in April 2010, are you aware that
a Congressman complained or alleged that the SEC
had coordinated its action with the White House,
or the Congress, in 6rder to affect financial
regulatory reform? |

A I saw the stories in the paper, yep.

Q And given that, were you surprised that
when the SEC announced its settlement of Goldman,
it chose the day that the Financial Regulatory

Reform had cleared its final hurdle in Congress?

A Surprised? Not particularly.

Q How come?

A Things -- coincidences occur.

Q Do you have any reason to believe that

was not a coincidence?

A I don't have any basis one way or the
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Q So, with respect to this allegation that
the SEC coordinated its action against Goldman
Sachs with either the White House, Congress, or
some Democratic committee, do you have any reason
to believe or any information that would suggest
that that's the truth?

A No.

Q Are you aware of whether the SEC shared
any information about its goal in investigation
with any member of Congress, the White House, or
any Democratic committee?

A I'm not aware of any information that
would support that.

Q And are you aware of anyone within the
SEC providing non-public information about either
the Goldman investigation or the Goldman
settlement to any members of the press prior to
the action being public?

A No.

Q All right. I don't have any more
questions. I will say, first, before we go off
the record. First, thank you for your time.
Second of all, I would ask that you do one thing

for us and this is an important matter. In order

to preserve the integrity of our investigation, I
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investigation by the Office of Inspector General, case number
0IG-534. 1I'm going to be asking certain questions, and you'll
be providing answers under oath.

A court reporter will record and later transcribe
everything is said. Please therefore provide verbal answers to
the questions, as a nod of the head or another non-verbal
response won't be picked up the court reporter. Also, so the
record will be clear please let me finish my qﬁestion before youé
provide your response. I'll try to let you finish your responseé
before I ask the next question.

In addition, it's important you understand the
questions and give accurate answers. If there's anything you
don't understand or anything you do not know or are not sure
about, please let me know, otherwise I will assume that you

heard and understood the question. Do you understand those

instructions?
A Yes. I do.
Q Okay. Great. 1I'll give you the perjury warning.

As you can see, your responses and statements given today are
provided after you've sworn an oath and will be taken down
verbatim by the court reporter. This is an official U.S.
government law enforcement investigation. The claims asserted
in this case are serious ones. It is very important you tell méé
everything you know about the matter at hand and are completely

forthcoming and truthful with me.
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enforcement unit?

A Basically we supervised enforcement investigations

and brought enforcement actions to the Commission for approval.

Q Okay. Who did you report to at that time?
A was, at that time,
It would now be the position.
Q And so that was And so then whatf

did you do after that?

A I came to the home office

and deputy director. At that time

and the deputy director was Linda Thompson.

Q And that was in[::::]sometime?

No. That was -- well, it would have been just the

A
end of[:::]. I believe it was technically about

of but you could say I really got going inI::::::]
0 And how long did you serve in that position [::::]
A I still hold that position.
Q Okay. And what were your duties in connection with

that position?

A The duties are very

mixed. We wrote Congressional testimony. We wrote speeches. A

lot of it was what you would call utility fielding. Whatever

came up that or deputy director should not have to

deal with would deal with. And I shared my position §
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throughout my tenure with AJ And she and I split up

our duties and basically dealt with whatever comes up.

Q Okay. And who were your different supervisors over

the years?

A Well, first, as I say it was and Linda

Thompson. Then when Linda became director of enforcement I

worked for Linda primarily. The deputy directors then were

Walter Ricciardi and When first and then

Walter left the Commission, there were two other deputies,
George Curtis and Scott Friestad.

Q Okay.

A And upon Linda's departure ko Rob

Khuzami and his present deputy, Lauren Reisner.

Q Okay. And who do you officially report to? . The
deputy or the director?

A You know, I think the position is intended to report;
to both of them. As I practical matter I've always reported
more directly to the director.

Q Okay. All right. And then did there come a time
when you decided to do a detail?

A Yes. I was given the opportunity to take a detail
probably around the very end of November of 2010. And I --

Q November of 20097

A No. No. I'm sorry. I'm sorry. I misspoke. What

I meant was it was at the end of February in 2010, and I took ——i
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I started the detail -- my first day in the Senate was March 15,;
2010.

Q Okay. And so what officially is your position in
the detail, as of March 15, 2010?

A You know, I have never been given a title. I
believe they call me detailee from the SEC. ‘And I work for the
permanent subcommittee on investigations, which is a
subcommittee of the Homeland Security and Governmental Affairs
committee of the United States Senate. And my boss is Senator
Carl Levin, who is the chair of the subcommittee. He's the
senator from Michigan.

Q Okay. And without going into any details at all,
just generally describe your duties?

A It's quite similar to investigations conducted by
the SEC's enforcement department. The subcommittee of course
has different interests and goals. But the subcommittee
investigates matters of interest to the Senate.

Q Okay. How long is your detail duration?

A My detail is for six months, with an option to renew%
for another six months, and whatever is arranged thereafter.

Q All right. So you're still within the first
six-month period at the moment?

A I am. Yes.

Q Okay. But nevertheless, you're still an SEC

employee.
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A Yes. That's correct.

Q Okay. All right. ©Now that I'm going to get into
some specifics, I want to just state for the record up front
that, you know, we are not looking to have revealed any
information regarding any investigations that the Senate
committee has conducted. And so what I would ask is if my
questions maybe unwittingly would be answered by providing that
information that you let me know. So I mean nothing about
anything the Senate has down in terms of their investigating or
other duties that they have is the subject of this testimony.
Okay?

A And I should tell you, before I left -- before I
left the SEC for my detail in the Senate, I did talk with our
office of legislative affairs about what I could disclose to the?
Senate and what I could disclose back to the SEC while I was at |
the Senate. And essentially we tried to erect an information
barrier, where I would not tell the Senate investigators
anything that I learned at the SEC, and likewise I would be
unable to tell anyone at the SEC things that I learned
exclusively in my employment at the Senate.

Q Okay. And those are some of the things we want to
talk about today, to kind of get clarity. I mean you understand J
that our investigation relates to any alleged cooperation or

efforts between the SEC and the Senate. So your detail and some |

of the e-mails back and forth that you were just describing is
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matter, whether they were 'in testimony or still reviewing
documents, or whatever the status of the matter was. They would§
give us kind of an update. And they did that I believe

quarterly and then monthly.

0 And that information would go to who?
A To me.
Q Okay. And then you would share it with

[::]deputy director?

A Oh. The spreadsheet, after I had collated it, wouldi
go to all of the senior managers of the enforcement division,
including the regional office heads. And for some period of -
time it went directly on a monthly-basis to the sub-prime
enforcement task force that was division wide under Chairman
Cox.

Q And the Abacus, Goldman Sachs case was one of them

on this sub-prime list spreadsheet?

A Yes.
Q And so -- go ahead.
A I should clarify. There were at one time probably

100 or so matters on that list, which was the reason we created
it. There began to be too many to keep track of in our usual
way. So we created the sub-prime spreadsheet. And over time,

as matters were not panning out, some were deleted from the

list. And so the list was shrinking over time. But I do recall%

the name Abacus.
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Q And do you understand why the task force was

initiated by Chairman Cox, relating to sub-prime?

A Yes.
Q Why?
A Well, at that time we were in the thick@gf the

sub-prime meltdown, and it was important that the enforcement
division pursue cases involving misconduct that may have given

rise to the sub-prime mortgage crisis.

Q So is it fair to say that the Abacus, Goldman

- investigation being on the sub-prime spreadsheet list had a

particularly high priority within the enforcement divisidn?

A I would say that all of the sub-prime cases that
were on the spreadsheet, for the duration of time that they were |
on the spreadsheet, had significant priority to the Commission
as a whole.

Q And this was something that was a priority for the
Commission under both Chairmén Cox and Chairman Schapiro?

A I can't speak for Chairman Schapiro. The reason
that I felt that it was a priority for Chairman Cox was that I
was requested to circulate the sub-prime spreadsheet of our 100
plus sub-prime matters to all of the commissioners. And I knew
also that Chairman Cox had formed a sub-prime task force and
that, you know, obviously he would not have done so if it were
not a serious concern to the Commission as a whole. It was a

Commission-wide task force that took in trading in markets, I
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think investment managément, OC enforcement. It was
Commission-wide.

Q What did the task force do?

A The task force was meant to look at the reasons for
and any possible securities laws violations that may have led to
the sub-prime mortgage crisis in the United States financial
markets. And I believe that the other parts of the Commission,

other than enforcement, were looking for possible legislative

and rule-making solutions to any problems that they may find.

Q So would it be fair to say that there was a great
interest on the part of the Commission, at that point in time
under Chairman Cox, of the potential of enforcement bringing
cases, enforcement cases relating to sub-prime matters.

A If appropriate, and if we had the evidence to bring
such a case, yes.

Q Do you remember anything specific about some of the
information you received on the Goldman Abacus case? You said
you got it from time-to-time, or on a quarterly basis would find
an update. Do you remember anything about, oh, we think we're
about to bring it, or oh, it's taking a lot longer than we
thought or anything?

A Absolutely nothing specific about Abacus. I should

tell you that at the time we had a matter listed on the

e e e e .

sub-prime spreadsheet under what -- the cases were broken down
by various categories. There were cases against -- what would
e B
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you call it? -- mortgage lenders, people making loans directly
to borrowers.

Then there were cases against financial

institutions. And in that category there would be

investigations involving the major investment banks,

Goldman.

Almost every major investment bank was involved in selling
certain products that had sub-prime implications, and Goldman
was listed as one of the matters there.

And the way it would work is once a month or once a
quarter -- I can't quite recall when it was quarterly and when
it was monthly -- but I would send a note to everybody working
on these cases and say, can you update your sub-prime entries on%
the spreadsheet. And then they would send me back, literally a
line to cut and paste into the chart that updated their matters.§

And so my job was more to collate all the information coming
in.

But I didn't specifically give a lot of attention to%
any of the line matters. And as I say, at one. time we had more
than 100 investigations open. We subsequently reduced the list
to about 50, which would be 25 that we thought might result in
cases, and about 25 or so that were less likely to come to
fruition.

Q And was Goldman Abacus on the list of 25 that was

more likely?
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MR. KOTZ: And we'll show you some e-mails that I

think will clarify the timeline.

Q When you said you reviewed an action memo do you

" know what kind of action memo? That is, was it seeking a formal {

order for Abacus, or was it actually seeking some sort of
Commission action?

A It was not finalized. It was a draft. And I think
at that time it described the action that was proposed to be
taken, which was not in fact the one that they ultimately -- it
wasn't the charges and the individuals that they ultimately
pursued. So it was a draft of some kind, but it gave me a basic
factual outline enough to associate the word Abacus with Goldman;
Sachs.

BY MR. KOTZ:

Q In addition to the sub-prime spreadsheet, did you
ever learn of certain investigations being considered priority
investigations for the SEC?

A Yes. That was part of my job for each of the

directors was —-- under and Linda Thompson we

maintained for some time a priority case list. And the cases
that we were pursuing under sub-prime ordinarily would have been{

tracked on that list.

But there came to be so many of them so quickly that |
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I created a separate list to track those matters, because it wasf
one of the waves —-—- we get periodic waves the engulf the
enforcement division, mutual funds, market-timing was one
example of that. And the whole sub-prime wave we could see to
be another example that was going to stretch several years.

Q How many cases, approximately, were on the priority
case list?

A That's hard to say. It was about.a 30-page list,
but it went through every major case category that we bring,
cases involving investment advisors, cases involving trading and;
markets. Accounting fraud was typically our longest category off
cases. And as I say, this could be swayed over time, depending
on what large block of matters we were working often, because
very often you'll get a wave.

And so I believe that we tracked the market =- the
market-timing cases separately. And then when sub-prime came on%
there were just too many cases to put on a list that was already
30 pages. Nobody would be able to keep track of that. So we
broke that out separately. And within that the option rate
securities cases got to be too large to keep in that
spreadsheet, so I broke them off eventually, and I had three
spreadsheets I was keeping.

Q Do you know if the Goldman Abacus case was on the
priority case list?

A I don't think it was, because we had decided fairly
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1 sent to Thursday, February 25, 2010, you state,

2 for example, Goldman appears to be under investigation by the

3 committee. I assume you're referring to the permanent

4 subcommittee there?

5 A I was. Yes. Goldman was among several large

6 investment banks that they mentioned as possible targets of the

7 investigation.

8 Q And do you remember any reaction on the part of[:::]%

9 | Ior or anyone else at the SEC about the fact |
10 that Goldman was being investigated by the committee?
11 A No. No. I don't. I think -- I don't believe that
12 I ever had a discussion with I do think that
13 Jand I had a subsequent discussion in which we -- he?
14 more or less -- you know, I don't know whether -- he may have
15 consulted with I really don't know.
16 But I do know that and I had a discussion of the;
17 ’parameters, where we decided that we would erect this
18 information barrier, and that I wouldn't discuss anything I
19 learned at the SEC with the committee, and that likewise I
20 wouldn't pass back committee information to anyone at the SEC.
21' Q Okay. And I'll show you an e-mail on that, so that
22 you can have that in front of you. You say also in this e-mail, §
23 I know that the SEC has already looked at Goldman on some of

24 these issues, but I think decided not to pursue it. Goldman has |

25 settled with some state authorities, but not the SEC, although I:
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don't think we're going to follow-up. What was that based on?

A Well, that was, as I was trying to tell you, on the
sub-prime spreadsheet there was an entry that was labeled
Goldman Sachs. And that was under the large institutional
cases. And I believe the status on that said exactly what it
says here, that they'd settled with state authorities, didn't
look like it was going to become a case. So I assume -- that
was the one that I assumed was going to be closed.

Q But that was not the Abacus case?

A ; No. And in fact, based on looking on this now, I
think I had not yet associated Abacus and the other matters with%
Goldmén Sachs. | |

MR. KOTZ: Okay. All right. Let me show the next
document. We're going to mark it as Exhibit 2.
(Exhibit No. 2 was marked for
identification.)

BY MR. KOTZ:

Q This continues the exchange between you,[::::::::]

19 [:::::::] and And it was —-—- the top is an

20
21
22
23
24

25

e-mail from you to and dated 2/26/2010, 10:43
p.m.

A He did respond to me. Good to know.

Q And so at the bottom of the e-mail exchénge you're
explaining, I guess, to and

of the committee, it could obtain documents. And thenf
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responds about kind of the parameters, like you were

discussing. And then[:::::::brovides some information about the [

standards of ethical conduct. And so, you know, take a minute

to read this, and then tell me what you remember about that

information wall.
A Right. Basically what I understood from this was

that I was not going to be sharing. But that if I did want to

o Jd o 0w N

have the SEC provide some information that I knew the SEC had to §

9 the committee, I couldn't provide it. But I could talk to

10 [::::::::] and would set up a formal interview or -- I

11 shouldn't even say formal, because the PSI interviews, as it

12 says here, are typically informal.

13 But I would go througﬂi and he would

14 ask the people with the appropriate information to come with
15 him, and whoever else they felt was appropriate to the Senate to |
16 have a briefing. So it was possible to share information, but

17 you need to go through formal channels. And in my case my

18 formal channel is in legislative affairs.

19 Q So pursuant to some kind of request from the
20 committee you would, as working on the committee, like anybody

21 else who worked on the committee, could seek information from

22 the SEC. And you would do that through

23 A Right.

24 Q Okay. But was it made clear that information that

25 you knew about the Abacus case at the SEC you could not convey
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with the PSI committee or not?

A You know, yes. Yes. That was clear. I believe
that I had certain information from working at the SEC in my

head, not necessarily about Abacus, but about the sub-prime

investigations. I had read the Abacus action memo, so the facts

stated there are in my head. But if the committee hadn't
independently discovered those, I didn't disclose matters to
them that they didn't already know, essentially.

And at that time I believe they were not -- you
know, I'm surprised that I was -- in here, because I say that
they probably already had all of the SEC documents about the
SEC's investigation on Abacus. And they did, in fact. But at
that time I didn't -- I didn't know that to be the case, so I
didn't volunteer any information.

0 And what about information that the committee had
through its investigation? Was it clear that you were not to
disclose that to the SEC?

A Yes.

Q And was it clear that you were not to the SEC
information about the ongoing investigations by the permanent
subcommittee, in other words what was having with the

investigation?

A Yes. I would say that there was some communication.

I mean obviously the whole reason that I went over there was

that the permanent subcommittee was doing an investigation of

E
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the role of the investment banks in the financial crisis. And I

knew that one of the banks that we might look into on the Senate
side was Goldman.

So, you know, there were things that I knew as kind

of an administrative. It's kind of like there's a lobby in the

e T T ot P T S T R TR T )

middle between the two, where talked to me about
the job at PSI, We
didn't talk about the investigation per say, or I don't —- I

aon't know that he even knew the extent to which the committee
was looking at Goldman. But he did mention the name Goldman
Sachs to me.
So it was more like you're standing in the foyer of

someone's house, or there's some kind of neutral zone between
the two where you can talk about scheduling details of, you
know, you're going to take this job and do this kind of work,
more general matters. But I -- you know, I think that when it
came down to specific things about each investigation I wouldn't%
be disclosing those back and forth.

Q Okay. So just to be clear, you did not reveal any
of the information in those -- in the action memo of Abacus thatg

you read while you were at the SEC to the permanent

subcommittee?
A No. I didn't.
Q Okay. And you didn't reveal information about the

permanent subcommittee's substantive investigation of Goldman







O N o 0o WD

10
11
12
13
14
13
16
17
18
%,
20
21
22
23
24

s

Page 28

that would be —-

A I believe it was You know,
on the -- at the PSI, on the permanent subcommittee,
was —-- well, he was the and he also
discussed this with me. So in my mind -- I may not be

remembering exactly who told me what, but I did have an idea of

what the job was going to be from, I believe, at

the SEC.
BY MR. KOTZ:

'Q And do you know if the SEC was aware that the

- - S e e P e e T P T T T T

permanent subcommittee was planning to do a hearing and then

hearings were delayed and then, you know, whatever the date of

the actual hearing was -- do you know if the SEC was aware of
that?

A At -- no. Actually that isn't exactly how things
happened. As I say, we had the general -- I

had the general impression that the hearing that I would be
working on was one of a series of four, that mine would be the

last of four hearings that were -- I don't know whether they had

then been scheduled. But the only one they talked to me about
really was the one I'd be working on, which was role of the
investment banks, and that that was anticipated to be in June or%
July.

MR. KOTZ: Okay. Because we have some -- it may

have been incorrect information, but we have internal e-mails
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A They would want to know to what extent there was
overlap. When you're in litigation you have concerns about what;
might be disclosed about your case before you're in a position
to disclose it. So, yes, there would be some -- you would be
interested in knowing what other authorities were going to do.
And I think that this situation was very complicated, because
there were numerous agencies looking at similar parties, and
everybody was more or less looking at the financial crisis.

So you had the FCIC. There was the banking
committee in Congress. There was PSI in Congress. And other
agencies also had investigations going. So I think it was a
fairly complex mix, and I think that all of them would have
been, to some extent, interested in what the other ones for
doing, if for no other reason than to avoid recreating the
wheel.

Q Okay. But what about from a press perspective?
When the SEC brings an action, particularly a high-profile
action, whether it's on a priority list, related to the
sub-prime mortgage crisis —-- you know, we have some internal
décuments that show there was an interest in trying to engender
press attention for that. There was a deterrent effect or otherf
-- many other, you know, very legitimate reasons to get
attention for a case.

But we have some information that leads us to

believe that there might have been concern that kind of the
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essence of the éction that the SEC was brining against Goldman
would have gotten out there through the PSI or another one of
these hearings prior to the SEC bringing their action. And thaté
might have been a concern in terms of kind of stealing their
thunder. 1In your experience, how would you comment on that?

A Well, I would say that with respect to this matter
in particular I have no knowledge of that.

Q Okay.

A If there were e—mails to that effect I was not a
party to them.

Q Okay.

A Nobody ever spoke to me about the Goldman case from
this side, other than I've already disclosed to you. From the
PSI side, knowing what I knew in my head, which was -- well, you
haven't asked me the question, but I'll tell you what little I
knew about the timing. I asked PSI -- I said do you -- as a
matter of policy, do you care whether other agencies are

investigating this matter. I said, for example, we know the

o T P, (e o Y ¥ T Py PP g T e A T e

FCIC is looking at it, and all the other agencies who were
concerned with the investment banks are looking a similar
things; do you care who goes when. And from PSI's side the
answer was no, we don't care. They said we do our own
independent investigations. If some other agency is
investigating it, that's fine, but we're going to do our

investigation our way, and it's not a concern to us.
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" there was an investigation, and that there would be transcripts

from the PSI's side. Goldman's lawyers were denying that there
were in fact any transcripts, and this to me would be
obstruction of justice if it were intentional. And so I was
thinking, well look, if they're going to pretend they don't
exist, and we need to get them, we'll have to go to the SEC.
But[::::kalled me. And the essence of our
communication was he said, look, you know you can't tell them
about the investigation. And I said, well, this witness is
coming in who was disposed by the SEC, and she's going to tell
them about the investigation very shortly. So, you know, we're
talking about two days here. And he said, but we don't want youé
to tell them. And I said, look, I didn't tell them. And he '

said, ask them again; ask Goldman again; the SEC doesn't want toé

provide the information. And I can see from what is saying§

here in his in resistance, that would be from the typical, I've
got a case in litigation; I don't want to tell other people
about what I'm doing.

And so based on what it said here, that would be
[:::::]resisting telling me anything about it, because that

would be a typical reaction of a litigator. And so I did not

tell them. And I went back to at PSI, and I said

to him, ask Goldman again if there are any transcripts from any

other law enforcement agency. And so he did go back and asked a?

different lawyer for Goldman, and that lawyer, who had worked ong
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that PSI was already aware of the SEC investigation. Is that

right?
A That is correct.
Q Okay.
A I learned that later when, you know, we were trying

to sort all this out about the testimony.

BY MR. KOTZ:

e e T T T Y APy

Q And do you know why the SEC filed the action against §

Goldman Sachs

in the Abacus case on Friday, April 16th?

A No.

Q Do you have any information about the timing of it,

or why it was

A i

filed on a particular day?

think I was generally aware that

they were getting close to filing an action or to going before

the Commission to get approval for an enforcement action. And

the reason I knew that was I had access to Rob Khuzami's

calendar, and

there was an entry about it a man named

it's actually

And at around

the same time -- and this was probaply a week

—= 3t said[:::::]Wells meeting. And then I was

reading the Abacus action memo, trying to figure out what

structured products were all about and what might be going on,

and

two together,

oh, this is a Wells meeting in connection with

name came up there. So I was able to put two andz
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lawyers, who were reading their Blackberries, and they're seeing
the external press. And one elbowed the other. They both
nearly fell off the chair, and they called for a break. And
that's how we found out.

Q All right. I'm going to ask you a series of
questions now. While you were at the SEC, were you aware of the
financial regulatory reform legislation that was advancing

through Congress and just recently passed?

T T e e Ty e P T T P TS 11 e e YO e Y 1" £

A Yes. I believe that was a matter of common

knowledge in the press.
Q Okay. Did anybody at the SEC ever mention this

legislation -in connection with the Goldman Sachs Abacus

.investigation, or in connection with the filing of an action

against Goldman Sachs?

A No. Not to me.

Q Okay. Do you have any reason to believe that the
SEC's action against Goldman Sachs or the timing of that action

was to advance or related to financial regulatory reform

legislation?
A I don't know.
Q Are you aware of any information indicating that the{

SEC coordinated its action against Goldman Sachs with the
executive office of the President, the White House, or any of
its employees?

A No.
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Q Are you aware of any information indicating that
anyone at the SEC shared any information concerning its Goldman
Sachs investigation with the executive office of the President,
the White House, or any of its employees prior to the complaint
being filed?

A No.

Q Are you aware of any information indicating that the:
SEC coordinated its action against Goldman Sachs with any
membefs of Congress or congressional employees?

A No.

Q Are you aware of any information indicating that
anyone at the SEC shared any information concerning its Goldman
Sachs investigation with any members of Congress or
congressional employees prior to the complaint being filed?

A Only to the extent we've discussed, about how I went |
on detail there, and learning about the job there and so forth
what they were generally looking at, and knowing in my head what%
the SEC had generally looked at. So other than the extent to
which we'ye discuésed, I don't know any other information.

Q Okay. Are you aware of any information indicating
the SEC coordinated its action against Goldman Sachs with The
Democratic National Committee, The Democratic Senate Campaign
Committee, The Democratic Congressional Campaign Committee, or
any of their employees?

A No.
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Q Are you aware of any information indicating that
anyone at the SEC shared any information concerning its Goldman
Sachs investigation with The Democratic National Committee, The
Democratic Senate Campaign Committee, The Democratic
Congressional Campaign Committee, or any of their employees,
prior to the complaint being filed?

A No.

Q Okay. Let me ask you just generally, from your many%
years at the SEC in a very senior position, do you understand
that there was a policy in the SEC about informing companies
after the Commission had approved a recommendation to file an
action but prior to the case being filed, kind of giving them a
heads-up?

A ‘ No. I was not aware of that.

MR. KOTZ: All right. I want to show you a
document. We're going to mark it as Exhibit 5.
(Exhibit No. 5 was marked for
identification.)
BY MR. KOTZ:

0 And this is an SEC administrative regulation, dated
July 31, 2005. And I will turn your attention -- you can
certainly, you know, read over it asrmuch as you want, but when
you get to a point that you've read it you can turn your

attention to page 6.

A So 6 up top?
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Q Yes. 6. At the bottom of the page, under 15C, it

says notification of defendants. So it says, "every effort

should be made to avoid the possibility the defendants in an SEC£

enforcement action first learn of the action when they read

about it in the newspapers or when they are called by a reporter |

for a comment about the SEC's complaint. Division, regional, or §

district office primarily responsible for the filing of a

particular complaint shall take all necessary steps to see that |}

the defendants and/or their counsel are given timely advice

concerning the action." Were you aware of this provision, if not |

these specific words, just generally this provision?
A Now that I review it again, yes, you would not want
them to learn that the complaint had been filed from the

newspapers. But I would say that typically you would be in

close negotiations. Settlement negotiations often go up to just

before a matter is recommended to the Commission. And you only

go to the Commission if you can't settle the matter. You'll only§

seek authority to file a litigated matter if you can't settle
it. So sometimes you're working on settlemént negotiations
right up to the point where they break down, and then you seek
authority to file the litigated action.

So I'd say that in most cases the opposing party or
the respondents are well aware of where you are in your
investigation, and that if settlement negotiations break down

there's likely to be the filing of -- or you would go to the

S B e R T
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Commission to seek authority to file a litigated action. So I
would say that, yes, you don't want them to read about it in the |
newspaper, but it'd be very, very unusual if that was the case.
I mean --

Q What about a situation where there weren't
settlement negotiations right up to the end, where perhaps, as
in this case, the company would have no way of knowing that the
SEC was about to bring an action? I mean there might have been
a Wells meeting some months before, but if there were no
settlement discussions do you understand this policy to require
that the SEC gi&e some kind of heads-up, kind of as a courtesy I}
guess, that they're going to bring an action? |

A You know, I think based on this it does not appear
to be a requirement. But it says every effort should be made to
avoid the possibility that somebody's going to read about it in
the newspapers. So I think that we would want.to give some
notice if we were going to file a litigated action and they were |
otherwise unaware of it. But I do know in this case there were
Wells meetings being held at least within the prior month or six
weeks. When did I leave? Yeah. So it would not have been that%
long before.

And I do know, based on Goldman's disclosures, that
their lawyers for individuals are all working closely with
counsel for the company as well. They're all -- the individuals'g

defense is being provided by the company, so it would be
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surprising to me if counsel for individuals did not apprise the
company of where they were in their Wells negotiations.

Q What about market impact? Do you know while you
were at the SEC whether the SEC had a policy of informing the
New York Stock Exchange prior to filing a complaint against an
entity that might have an impact on the market?

A That I'm not aware of. I just have no information
one way or the other on that.

Q What about the idea of the third Friday of each
month having significance for the expiration of options? Were
you familiar with that? |

A No.

Q In most of the -- I assume thréugh your work at the
SEC in a very senior position you saw a lot of enforcement
cases.

A Yes. I did.

Q Okay. Would it be unusual to have a situation wherej
an enforcement case went forward to a recommendation for an
action, and an action was brought without any settlement
discussions at all?

A There are cases, particularly where have concern
that assets may leave the country, that we do not want the
defendant to have any advance notice of the action being filed.

Those are typically TRO type actions. But that does happen

quite often.
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Q But other than those types of situations, where
there's a particular concern about the defendant's being aware
of certain information because of assets, are you aware of other
cases where the SEC went forward and just there were no

settlement discussions at all until the case was filed?

o O P T P T TP e e Y TS T S Rt

A The cases I'm familiar with have had settlement
discussions, so if that has happened I'm not aware of it, exceptf
in the emergency dissipation of asset circumstances. |

Q And how many cases would you say that you were awareg
of during your time at the SEC?

A Well, what types of cases.

0 Well, you just said in the cases I saw they were

settled. So I'm trying to get a sense on how many we're talking |

about.

A Well, when I was actually working on cases, per say,f
in| , we had about 40 year.

Q Okay.

A And I do know that on the whole we had both

litigated and settled. We typically filed somewhere in the
region of 650 enforcement actions per year in the last few

years.

0 And when GPUtY§

director did you have occasion to see a lot of these enforcement?

cases?

A Yes. I did.




O N o s w N

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Page 46

Q Okay.

A I did not -- I should make clear that I never worked
on the substance of the cases. But I would generally know which
cases —-- part of my job was inventory and inventory flow. And
so I would know which cases were going to the Commission, which
ones might be approved. So I had some general information about
the types of cases we were bringing.

But I can't say that I was intimately familiar with
what had gone on in the case. Sometimes I would know from
general discussion that there had been settlement discussions.
That's what I would consider the ordinary case. If there were
cases where there were never any settlement discussions I'm not
aware of it, except in the dissipation of assets circumstance.

I can't say that it never happened, because I just don't have

sufficient knowledge of what was going on inside specific cases.

Q Okay. But you have a general knowledge of a lot of
cases,

A Yes.

Q  Okay. All right.

A I mean typically if the SEC calls you and says,

we're investigating you, its an opening salvo more or less. But |
first we want the information. And I think the enforcement

staff is always open to settlement discussions, whether you call:
them that or not. So I think the very fact that you're talking

to the other side about the information you want and what the
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possible ramifications are, and certainly by the time you get to H
the Wells notice -- the Wells notice is basically an invitation
to say, why shouldn't we sue you.

Q Right.

A So to some extent, that type of a settlement
discussion is unavoidable. You shouldn't sue me because --
anybody who responds to a Wells is more or less making a
settlément communication. So to me the whole -- the whole
proéess entails the possibility of settlement discussions,
implicit if not explicit.

Q But in many cases there are extensive settlement
discussions, well beyond the Wells notice. Right?

A Yes. That's true. And often they étart from the
Wells notice. These are the charges we intend to file, and the
respondent will say, yes, but I don't think you have grounds forg

the following charges, or you should not charge my individual

because.
Q Right.
A So all of it's the nature of a settlement

discussion, or something to change the charges or resolve the
matter. So, you know, to me, given the process that we have, I
don't know that it'd be fair to say there are no settlement
discussions. There may not be discussions that are said, I

would like to settle this case, I mean where it's explicit. But¢f

there are always discussions about the charges we intend to
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bring and any defenses, because we have a strong interest in
wanting to know what the defenses are before we bring a case.

Q But would you say it's common in the cases that
you've seen, over your time at the SEC, that in addition to the
Wells process there were other settlement discussions?

A Yes. That is common. I think if -- you know, I
don't know that the statistic is accurate, but almost all of our |
actions are settled. It would be‘in excess of 90 percent of the
matters that we investigate, if we intend to bring a case, they
are settled before we go before the Commission.

Q And would you say of the 10 percent that are not
settled, in a large percentage of those cases there are
settlement discussions in addition to the Wells process, but
they didn't come to a resolution?

A Yes.

Q Okay. Now, recently the SEC announced that it had

settled its case with Goldman Sachs. You're aware of that, I

assume?
A Yes.
Q Okay. But again, when you learned that information

were you surprised by that?

A Oh, vyes.
Q Okay.
A So you didn't have any knowledge that that was goingg

to happen before it happened?
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A No. And in fact I think that whole -- it was a Veryé
sfrange day. The first that I heard of the SEC settling with
Goldman -- there had been an article in the newspaper that day
or the day before saying Goldman might settle globally. So we
all read that. And then who knows what was going to happen
after that. But at 4:15 one of our Congressional interns said
to me, Goldman is settling; there's going to be a press
conference in half an hour at the SEC. And I said, well, that's
news to me, but would you like to go. And the intern said‘they ‘
would like to go, so we all came over and watched the press
conference, and that's how we learned of it.

Q Okay. And are you aware of any information
indicating that the financial regulatory reform legislation,
which was passed officially, the last stage of which before it
went to the President, on the same day that the SEC announced
its settlement, that that legislation was a factor in the
settlement of Goldman with the SEC?

A I have no information to that effect. My experiencei
in Congress has been that when acts go to the floor is really
very fluid. When a vote's going to taken is not something that
you necessarily have a lot of information about. As I was
saying earlier, just to complete the information that I had on
it, I thought our original hearing for Congress would be in June |
or July, and it turned out that that was moved up, and we did it%

at the end of April. But that was a big surprise to me as well, |
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because that's, you know, information that I had about what thel

‘job would be like, and it turned out to be radically different.i

But in short experience in Congress, its very unpredictable.

Q Now, were you aware that there were news reports
that came out after the SEC settlement that stated the
particular vote in the case on the settlement?

A Yes. I did read the Wall Street Jdurnal article.

Q Were you surprised that that information was out
there? Wouldn't that be non-public information?

A It would be non-public information. It should not
be out there. But there have been incidents in the past where
the Wall Street Journal has had remarkably accurate non-public
information.

Q And were there general concerns within the
enforcement division to your -- in your experience about leakS?g

A Yes.

Q But are you aware of any information indicating in
this case that anyone at the SEC had provided any non-public
information about the settlement to the --

A Other than the article that was published, not at
all.

0 Do you know, just kind of generally, if the SEC was |
concerned that there was a leak and potentially concerned that ]
information about a settlement would get out there? Would the

SEC want to make sure that they filed their action before the
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information was released?

A The possibility of a leak is always something that
you're concerned about, so it's a matter of timing, getting
things out quickly before there can be a leak of something very
important. So when you get to the point of certainly a
settlement like this one, which I had no involvement in, but it
would be at a very high level in the Commission, you wouldn't
want, for example, the Commission to approve it one week and
file it a week later, because that's just -- you know, you're
inviting a leak basically. So you want to file very quickly
after significant action is taken, so that there cannot be leaks |
and uneven information distribution.

Q So the SEC would want the SEC to be the entity that
reveals the information about the settlemeﬁt, rather than it

being a leak in the newspaper prior to the SEC's official

announcement?
A Certainly.
Q Okay. And why would that be?
A Why would that be? Well, A, we want the informationi

to be accurate. I think that it's our practice when we settle a |
case with an individual, or with any party, that the SEC will

agree with the other party about the general parameters of the
press release. And sometimes the respondent negotiates quite

extensively about the language of the press release.

But the understanding is that the SEC will be the
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first party to announce -- or announce jointly with criminal
authorities -- and that the respondent will then make some --
but they are free to make some kind of response to the filing,

but that typically the practice is that the SEC and the

T A T 3 e ST S PP T e eGP T ST

prosecuting authorities, if any, will announce first.

Q Okay. And in terms of what you described earlier,
the deterrent effect in terms of press attention from the SEC,
would there also be a consideration on the SEC's part that they
wanted to get the story out first from them, rather than have
the story already out there and by the time they announced it,

it was kind of old news?

A It's not so much the concern about it being old

e e TN o P oy > e e fee e T o e o P

news, although I think any kind of press office would tell you
that that is a concern. But it's more to have the information
from our perspective and accurate first. And from what little
I've read in the newspapers about this settlement, it would be a
concern that the settlement be portrayed accurately.

MR. KOTZ: All right. We're off the record. We're
just going to take a minute to see if we have anything else.

(A brief recess was taken.)

MR. KOTZ: All right. Back on the record. All
right. We don't have any further questions. The only thing I
would ask is in order to preserve the integrity of our

investigation that you not discuss the content of your testimony;

with anyone.
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PROCEEDTINGS
MR. KOTZ: We are on the record at 1:33 p.m. on
August 3, 2010, at the United States Securities and Exchange g
Commission.
I'm going to swear you in.
Would you raise your right hand?

Whereupon,

was called as a witness and, having been first duly sworn,
was examined and testified as follows:
BY MR. KOTZ:
Q Could you state and spell your full name

for the record?

A It's

Q my name is David Kotz. I'm

the Inspector General of the United States
Securities and Exchange and I have with me my

colleague from the Office of the Inspector

General,

MR. KOTZ: Would your counsel like to

introduce yourselves for the record?

: My name is

I'm counsel to Eric. This is my colleague[:::::]
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BY MR. KOTZ:

Q This is an investigation by the Office
of the Inspector General, Case Number OIG-534.

I'm going to ask you certain questions and you'll
be providing answers under oath. The court
reporter will record and later transcribe
everything that is said. Please, therefore,
provide verbal answers to the questions as a nod
of the head or another nonverbal response won't be
picked up the court reporter. Also so the record
will be clear, please let me finish my question
before you provide your response.

In addition, it is important that you
understand the questions and give accurate
answers. If there's anything you don't understand
or anything you do not know or are not sure about,
please let me know. Otherwise I will assume that
you've heard and understood the question.

Do you understand those instructions?

A I do.

Q I'll give you the perjury warning. As
you can see, your responses and statements are
provided after you've sworn and oath and will be
taken down verbatim by the court reporter. This

is an official U.S. Government law enforcement
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investigation. The claims asserted in this case
are serious ones. It is very important that you
tell me everything you know about the matter at

hand and are completely forthcoming and truthful
with me.

I'm formally advising you today that
your testimony today is set out under the laws of
perjury. Providing false or misleading under oath
is a serious offense. If the evidence shows that
the testimony you've given is false, we may refer
as it appropriate.

Do you understand those instructions?

A I do.
Q Why don't we start with a little
background? Could you describe for me your

education beginning with college?

A
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Q What are your duties in that position?

A Very similar to the I serve as

liaison to congressiqnal actions for the
Commission.

Q How many staff do you have working for
you in the Office of Legislative and
Intergovernmental Affairs?

A I have three professional staff, and
then one support staff officially with the office
and I think there's two or three who are -- have
at various times worked for the Office of
Legislative Affairs and sort of float back and
forth between that office and the Chairman's.
They're support staff.

Q Who do you report to?

A I report to the Chief of Staff.

Q Did there come a time when you became
aware of the existence of an investigation by the
SEC into the sale of collateralized debt
obligation by Goldman Sachs known as the Abacus
Investigation?

A I became aware of an investigation of
Goldman Sachs. I didn't know initially that it

involved anything on Abacus or anything else.

Q  When did you first become aware of just

Page 10i
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Division indicated that ﬁhey were curious about |
the timing of whether we knew anything about when
PSI was -- the Permanent Subcommittee on
Investigations, was going to move forward with
their hearing or investigation.

Q Do you know why the Enforcement Division
was interested in that?

A Just from the e-mail in terms of -- of
whgther there was —- their investigation was going
to ~-- be preempted by PSI.

Q What do you mean preempted by PSI?

A That PSI would hold a hearing before the

-—- before Enforcement brought their case.

Q Was that a concern to the Enforcement
Division?

A I don't know whether it was of concern
to them.

Q Robert Khuzami sends an e-mail to you on

Monday, January 4, 2010, at 1:45 p.m., where he
references the Senate Permanent Subcommittee on
Investigations and he says,vAs we would certainly
want to file our Goldman case before the hearing
which will put us on' the offensive on this issue.

Do you know what he meant by put on the offensive?

A No, I don't.
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we knew they were still proceeding but we weren't
-—- in terms of timing we weren't -- I wasn't aware

we knew anything about their timing.

Q We had testimony from both

andfﬁ that there were conversations

with folks on the PSI staff at that time to find
out about the hearing. Were you not aware of
those conversations?

A No.

Q Would that be unusual that the staff
under you would have conversations and you
wouldn't be aware of them or do you think maybe
you just don't remember them?

A I don't remember them and I don't thihk
it would be unusual that they would be talking to
the staff.

Q Without letting you know? That was my
question. Not about them talking with the staff,
but that you wouldn't know about it.

A They would probably let me know, but a
question of timing wouldn't be a very significant
-- I mean, if they were going to be holding a
hearing and they were asking when a hearing was

going to be held, that wouldn't necessarily be

something that they would let me know.
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Q You were aware at that time that the SEC |

was ready to bring the case against Goldman?

When you say "at that

time," do you mean on January 47
BY MR. KOTZ:
Q Yes, in that time period, the January
2010 timeframe. Do you know why the SEC did not
go forward with its case at that time?
A No, I don't.
MR. KOTZ: Let me show you the next

document which will be marked as Exhibit 3. It's

an e-mail exchange between

Steve Cohen, Didem Nisanci and you dated

1-15-2010 at 12:52 p.m.
(Exhibit No. 3 was marked for
identification.)
BY MR. KOTZ:

Q. Maybe this will refresh your

recollection. There's a e-mail from

Friday, January 15, 2010, at 11:48 a.m., saying:
For what it's worth, the soft touch intel we're
getting from PSI is that they are doing a hearing
on this anytime soon.

A Let's look through it.

Q Do you remember anything about
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1 [:::::]finding out that PSI was not doing a

2 hearing?

3 A No, I don't remember.

4 Q Did you have an understanding of what
5 exactly what PSI was looking at in their hearing?

6 A No. I just knew they were looking

7 generally at Goldman Sachs.

8 Q Do you know if they were looking at any
9 of the specific issues that the SEC was looking at
10 in its investigation?
11 A No, I don't know. I wasn't privy to
17 those conversations on either end. I didn't know
13 either what the -- what the SEC was looking at or
14 what the PSI was looking at. |
15 Q It looks like.your staff was more
16 involved with those issues. Yes?
17 A Yes.

18 ' MR. KOTZ: Let me show you the next

19 document. We're going to mark it as Exhibit 4,

20 dated 2-25-2010 at 7:33 p.m., an e-mail exchange

21 between you and

22 (Exhibit No. 4 was marked for
23 identification.)
24 BY MR. KOTZ:

25 Q Do you remember this issue with
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who was an who was detailed

to the PSI?
A Yes.

Q What do you remember about this?

A I remember that she had contacted

asking essentially whether she could reveal to the
committee anything that she might know
confidentially from her time at the SEC, and that
we responded that she should not do that, that as
a detailee she should be communicating through us
on anything and she shouldn't reveal any
confidential information.

Q Did you understand at the time that the
folks on the PSI were aware that the SEC was
investigating Goldman?

A No, I was not aware of that, and part of
what this was about was to try and make sure they
didn't know. I mean, we were trying to make sure
that no one inadvertently revealed anything about
the existence or nonexistence of an investigation.

Q We had testimony from folks under you
that during this time period the folks on the PSI
were well aware of the Goldman investigation.

Does that surprise you?

A No. I mean, it was —-- people were
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speculating in the press all over the place as to
whether or not we were doing it. In fact, at one
point, I don't know if it was before or after
this, Ben Bernanke had testified that he was sure
that the SEC was investigating Goldman Sachs at a
congressional hearing. So there had been a lot of
speculation I thought in the press at that point

in time.

Q Do you know if Fver did

discuss the either exi#tence of or the specifiés
of the Goldman investigation with the PSI?

A No, I don't know.

Q Do you know if the PSI ever requesﬁed or
sought documents from Goldman that were the same

documents that the SEC was looking at in its

investigation?

A I don't know about their document
requests.

Q Was there any concern that you're aware

of that the PSI might by their actions interfere
with the SEC's investigation of Goldman?

A Yeah. I mean, I think there was -- that
was a concern throughout. It was one of the

reasons we didn't want to reveal that there was an

investigation>going on was because PSI might
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conversations about certain types of documents,
but -- that our people were -- we were just
serving a liaison function, ouf people had
answered the questions and they would come back to
me and say that they thought that the meeting
either went well or -- and that they seemed

satisfied with the responses.

Q This was PSI seeking information?

A Yes.

Q What kind of information were they
seeking®?

A >I wasn't part of those conversations.

Q You don't remember even generally what

kind of information they were seeking?

A My understanding was they were just
generally seeking information about Goldman and
some of their transactions, but -- but I don't
know the details.

Q The SEC was able to talk to PSI about
Goldman and their transactions as long as it
wasn't nonpublic information?

A As long as we were responding to their
questions and not indicating anything about our

investigation.

Q But the SEC had certain knowledge about
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Goldman that they could share with PSI that was t
public. Is that right?
A I mean, I assumed that whatever the
enforcement people were -- or whoever was on that
call would be only sharing public information.
Q But there are times are there not where

the SEC and the Commission approves the SEC and

leg affairs to provide nonpublic information to

Congress.
A That's correct.
Q Do you know if this was one of those

cases where the Commission allowed the SEC to
provide nonpublic information to PSI or was it
limited to public information?

A I don't know if this was one of those
cases or not.

Q Is it your understanding that in order
for your folks in leg affairs to provide nonpublic
information to folks in Congress that you would
have to have specific approval from the Commission
or is there some kind of delegated authority?

A No, you'd need specific approval from
the Commission.

Q For the category of information?

A Yeah, for -- specially for
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1 enforcement-related information.
2 Q And you don't remember whether that

3 occurred with the Goldman matter to PSI?

4 A No, I don't recall.
B BY |
6 Q Correct me if I'm wrong, but you came to

7 learn that the Abacus investigation got pulled

8 from the Commission calendar in January. Is that

b right?
10 A Yes.
i1 Q How did you come to learn that?
12 A I think it was just hallway

13 conversations that the case had been pulled.

14 Q With whom?

15 A I would guess it would be -- I actually

16 don't recall. I mean, my guess would be that it

17 would either by or Steve Cohen.

18 Q Did you come to learn why it had been

19 pulled from the calendar?

20 A Not that I recall.
21 BY MR. KOTZ:
22 Q Was the fact of the SEC bringing an

23 action against Goldman after its investigation

24 have an effect on you in Legislative Affairs?

25 A I'm sorry. Could you repeat the
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question?
Q Was it relevant for you in Legislative
Affairs that the SEC was about to or was bringing
an action against Goldman?

A It was only relevant from the standpoint

.of once they brought the action we would have to

communicate that action to the Hill and let them
know that that action had been taken.

Q Why would you have to communicate that
to the Hill?

A Because lots of significant actions by
the Commission, we provide press releases or other
public announcements to key Hill staffers so that
they know what we're doing at the Commission.

Q How do you decide which one is a
significant action?

A Tends to be sort of an ad hoc decision.
It can be things that they've indicated an
interest in, it can be things that will generate

significant public interest or comment, things

that they might get questions about from the press

or public.
Q How was it determined that the Goldman

case was one that you would want to communicate

with Capitol Hill about?
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Q Or want to.

A We would -- we got -~ we got a number of
requests or quesfions after the Bernanke inquiry,
and so I mean they were going to have an obvious
interest. |

Q Do you remember when the Bernanke
inquiry was?

A I believe it was in February.

Q Do you remember which congressional
offices asked questions or followed-up?

A No. No, because I didn't even —; we
just told them at that time we couldn't talk about
it.

Q Was there a list of offices within

Congress that the information about the Goldman

. action was to or was it more broad brush?

A No, usually what we do is we have the
primary authorizing committees and primary
authorizing subcommittees, majofity and minority,
and that's the -- the first cut usually of who
gets those e-mails.

Q But if another office had inquired aboqt
it, they would be added to the list?

A We would shoot them an e-mail as well,
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the PSI hearing was before the SEC brought its |
case®?

A Right. Right. If the PSI hearing was
after the SEC brought its case, I would still have
concerns about trying the case in a congressional
hearing.

MR. KOTZ: Let me show you the next

document and we'll mark it as Exhibit 6. This is

an e-mail between you and 4-14-2010

at 9:23 p.m.
(Exhibit No. 6 was marked for
identification.)
BY MR. KOTZ:
Q It looks like from the previous that you
said, I think we should push[:::]hard to come up

with some names so that it doesn't end up being

him, but then references a lengthy

conversation he had with them where they strongly
prefer[::::]and they were trying to preface it.
Do you remember whether the PSI came back with
some kind of compromise or what happened here
exactly?

A What I recall of it was that we had had

trouble initially reaching that we had --

that he was in New York or something, that we more




10
X |
12
13
14
15
16
17
18
19
20
21
22
23

24

23

\ Page 32 |
significantly getting trouble some alternative :
names from[::::]that we wanted to provide to the

committee as a possible other witness. The =-- the

—-—- I ~- other than what's in this e-mail, I don't

recall what sort of arrangement they were willing

to -- to set up for -- for[::::]as a witness, but

it's -- still it would not have changed my feeling

that that was just a bad idea because there was no

way that Levin would be able to control the

questioning or to provide the kind of assurances

that -- that -- whatever they might be. I mean,
once the other senators start asking questions,
there wasn't going to be a whole lot he could do
in that situation.

Q You said that you were having trouble

getting other names from

Wouldn't there be other people within . the
Commission who could come up with names? Why
would you have to go back to him?

A Well, he was the one that they had asked

for so that was our first place to go. I think

may have also asked some other folks as well,

maybe and some other folks for some

academics who might be able to fill the same role

for the committee.
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Do you know if other names were given to

I don't know for sure.

Do you know whether

in the end?
He did not.

Do you know if there was somebody else

I don't know.

Are you aware that the PSI took place

SEC files its action?

Yes. Yes.

Given that the PSI hearing took place

SEC filed its action and there were no
who testified, the concerns were

Is that right?

Yeah.

MR. KOTZ: Why don't we mark the next

document Exhibit 7?2 This is an e-mail exchange

between

and Kenneth Lench, 4-14-2010 at

10:11 p.m.

(Exhibit No. 7 was marked for
identification.)

BY MR. KOTZ:

‘T don't think your name is on it but I
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wanted to ask you a question about it anyway.
Were you aware generally during that week, the
week of April 12 through 16, that the SEC was
about to file an action against Goldman?

A Yes.

Q You needed to know that because of your

Legislative Affairs duties?

A Yes.

Q | Were you involved in reviewing the
complaint?

A No.

Q Were you involved in reviewing press
releases?

A Yes.

Q What was your role in what happened that
week with regard to the announcement of the
Goldman case?

A My role was to make sure that we had the
final press releases in time to send them to the
Hill and that we didn't jump the gun was my big
worry.

Q What do you mean by that?

A Well, I -- we -- the worst thing we

could do would be to send out a press release to

the Hill in advance of filing, so we wanted to be
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switched to Friday. Do you have any idea why it |
switched to Friday?

A No. I know there was a lot of -- a lot
of actions éoing on that week and there was a lot
of movement of -- of different items as to when
they were going to be released, and so, I mean,
people kept moving -- the dates kept moving for
stuff.

Q There was a Quadrangle case. Do you
remember that one?

A Yeah.

Q In the end the Quadrangle case was filed
on Thursday and the Goldman was filed on‘Friday.
Do you remember that?

A Right. Yeah.

Q Do you remember why that was the case,
why it wasn't switched to Goldman on Thursday and
Quadrangle on Friday?

A No.

Q Do you remember conversations about it
woﬁld be a good idea not to have both Quadrangle
and Goldman on the same day?

A There might have been conversations like

that. I just -- I can't recall right offhand. I
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Q Go ahead.

A No, I was just going to say that's -- I
don't -- yeah, I mean, it sounds familiar but I
just can't put any --

Q Would there be a particular reason why
the SEC wouldn't want to announce two cases on the
same day?

A I think at least from the press's —--
Press Office's perspective not having multiple
things on the same day gets more coverage for each
item.

Q Do you remember anything in particular
about why you wanted maybe Quadrangle on Thursday
and Goldman on Friday rather than vice versa®?

A No. We had a lot going on that week
because in addition to those two cases we also --
I think the Chairman had a press conference on
Thursday with Senator Schumer and five former
chairmen and --

Q About self-funding?

A About self~-funding, and on Friday we had

the --'the Stanford case I believe. -
Q The Office of Inspector General report?
A Yes, the Office of Inspector General.

Q This issue with self-funding that the
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Q So you weren't involved in those
decisions or you weren't make those decisions
obviously?

A I wasn't making those decisions. We
were -- there was sort of continuing discussion
going on around which -- what's going to happen
when and who's going to do what and that sort of
thing.

Q Do you remember any discussion about
when would be the best time or not the best time
to file and announce the Goldman case?

A I think there was some discussion of --
of not having it be the same day as -- as the
other case.

Q Quadrangle?

A Quadrangle. The -- I mean, from my
perspective and -- on the congressional side, it
wasn't going to make one difference one way or
anofher. I just needed to know when.

Q What about from the congressional side
with respect to the Stanford report? Would that
make a difference whether Goldman was on the same
day as that report or on a different day?

A No. We just wanted to get them out

because we were under -- we had heard from folks







10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Page 41%
his presence? ;
BY MR. KOTZ:

Q Yes, if he's aware of any discussions.
Or not in the same day?

A I remember -- I just remember general
discussion that week of sort of the boxes kept
moving around, but I don't remember -- I don't
remember a concern about -- the -- the Stanford
case or the Stanford report as I understood it was
-- wasn't being keyed off of -- to anything else
because we didn't know when it waé going to be
ready. I mean, my understanding was that the
final redactions were being done, that there was a
dispute over the redactions that went back up to
the Commission, that the Commission changed some
of the redactions. So we were —-- we were prepared
to issue the Stanford report as soon as we were
told it was finished and everybody was okay with
it.

Q It was finished on Friday?

A That was my understanding. We were
still getting redaction changes that we had to put
in the transmittal as I recall on Friday morning

because we were concerned that we were going to --

there had been at least two rounds of changes and
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somebody on the Hill?

A Yeah, but there's no way to -- to deal
with that. I mean, we're not going to -- on one
reporter's report before the thing is filed we're
not going to -- we're still not to confirm or deny
to anybody on the Hill that just because -- any
more than we did when Bernanke did his thing.

Q Do you know how the reporter got the
information?

A No, I don't.

Q Do you know if anyone looked into how
this reporter got that information?

A I don't know.

Q Were you aware that after the SEC filed
its action against Goldman there was an article in
the paper that provided the vote in the case?

A Yes.

Q Then after the SEC settled with Goldman
there was an article in the paper that gave the
vote in that case.

A Yes.

Q Do you know who leaked that information?

A No, I do not.

Q Do you know if anything was done to try

to investigate how that information was leaked?
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Q Do you remember what that conversation |
was about?

A Yes. I sent her the press release or I
either sent her or read her the press release and
I think -- we did a -- we did a pfess call or, I'm
sorry, a congressional call.at -- at sometime
after 3 o'clock in the afternoon I think and we
invited her to sit in on that call.

Q What happened on that call?

A The -- I'm trying to remember who, Rob
-- no, Rob was in New Orleans. I think is was
Lorin Reisner and maybe Ken Lench basically walked
through the complaint for congressional staff on
the call and the -- answered questions. I think
the call ran about 30 minutes or so.

Q When you heard from folks on Capitol
Hill shortly after the SEC informed them that it
had filed its case against Goldman, did they
exhibit surprise that the SEC had done this? What
was their reaction?

i\ Their reaction was that they wanted to
know more. How could they find out more?

Q Did anyone say I didn't know this wés

coming or was it finally you guys filed? Did you

have any sense of whether they knew this might be
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initiatives?

rﬁ : When you say "various
legislative initiatives?"
BY MR. KOTZ:

Q Self-funding or other aspects of the
Financial Regulatory Reform Bill.

A No, I don't -- I mean, not directly, no.
I think that to the extent that the SEC could
indicate through all of its actions that it was
doing what it was supposed to do, that would be
useful to self-funding, but the problem -- the
political problem on self-funding was going to be
the appropriators who weren't going to give up
their jurisdiction. With financial reg relief or
ref reform, the —-- we brought lots of cases in the
time period during which reg reform was out there.

Q Were there any cases that got as much
press coverage as the Goldman case?

A No.

Q When Katie Beirne who was in Senator
Schumer's office who was favorably disposed to
self-funding, she spoke to you after she found out
that SEC had charged Goldman, did she indicate

that this was a positive thing for her efforts to

try to get the SEC self-funding?
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quotes in the press. It wouldn't surprise me if i
someone did, but I don't -- I don't recall it
right offhand. I mean, and with regard to -- I
don't think -- I know that I didn't -- I don't
think I heard anybody say anything with regard to

-- I don't think I heard anybody say anything to

me with regard to -- with regard to reg reform.
Q You worked significantly on reg reform
through 2009 and 2010.

A Yes.

Q How often would you have contact with
either members of Congress or staff of members of

Congress about reg reform?

A Staff in particular almost daily.

Q What was the nature of those
conversations? You don't have to into the
details, but just generally.

A Generally it varied from proposed

legislative ideas they had, testimony that we were
giving, questions they had, requests for technical
assistance, that kind sf thing.

Q Was the SEC generally in favor of reg
reform going through?

A The -- the SEC had not taken a position.

The Chairman had testified in favor of elements of
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reg reform and the -- and I believe Commissioner
Walter had~testified in favor of certain aspects
of reg reform as well. But my recollection was I
think the Chairman's testimony waé her testimony
only.

Q ﬁid you understand from your position
that it would be a géod thing if reg reform
eventually passed for the SEC or for the Chairman?

A Elements of it from the -- I mean there
were -- there was a mix of good and bad in the
bill and it evolved over time. The Chairman was
generally supportive of the broad outlines of the
reg reform proposal made by the administration.

Q Would you say there was more good than

.bad overall in the reg reform bill?

A I think -- I mean I -- you're asking me
if I -- what her view was or my personal view or
whether there was more good than bad?

Q Why don't we start with your personal
view?

A My personal view was that there was
probably more good than bad in it. The -- some of
the key elements in terms of systemic risk and

resolution authority and the ability to bring some

unregulated entities under the regulatory umbrella
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timing of that action was related to or to advance
financial regulatory reform?

A No.

Q Are you aware of any information
indicating that the SEC's action against Goldman
Sachs or the timing of the action was related to
or to advance financial regulatory reform?

A No.

Q Are you aware of any information
indicating that the SEC coordinatéd its against
Goldman Sachs with the Executive Office of the

President, the White House or any of its

employees?
A No.
Q Are you aware of any information

‘indicating that anyone at the SEC shared any

information concerning its Goldman Sachs
investigation with the Executive Office of the
President, the White House or any of its employees
prior to the complaint being filed?

A No.

Q Do you know if the White House was
notified after the complaint was filed?

A I don't know.

Q Are you aware of any information
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the Hill staff I was dealing with were employees |
of any of those entities. I dealt with them only
as congressional staff and I did not coordinate or
discuss anything about the case before it was

filed with anybody outside the building.

Q Case meaning the Goldman case?
A Yes.
Q Are you aware of any information

indicating that anyone at the SEC shgred any
information concerning its Goldman Sachs
investigation with the Democratic National
Committee, the Democratic Senate Campaign
Committee[ the Democratic Congressional Campaign
Committee or any of their employees prior to the
complaint being filed?
A No.
MR. KOTZ: Let me show you the next
document. We're going to mark it as Exhibit 13
which is an e-mail from you to Didem Nisanci,
Steve Cohen and Ricardo Delfin, 4-19-2010 at 10:15
p.m.
(Exhibit No. 13 was marked for
identification.)

BY MR. KOTZ:

Q If you'll to page 3, there's an e-mail
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1 from you to Mary Schapiro and three others where |
2 you say, "Mary, we believe the following two
3 questions will be asked tomorrow." Why did you
4 believe those two questions would be asked? I'm
5 particularly interested in the second question.
6 A The -- usually when I do that it's
i because our folks in advance of a hearing will
8 céll éongressional staff and see if they'll tell
9 us what questions their bosses are likely to ask

10 that day.

11 Q So you think that's what

12 [::::::]was telling you based on her conversations?
13 A Yes.

14 Q If you look at the front page where you
1.8 say, "Here is the full response, you say there

16 that the final redactions were completed on

17 Thursday, April 15." Does this refresh your

18 recollection? You had testified earlier that you

19 thought it was maybe Friday. Do you know which

20 one it was?

21 A I'm looking at his now. I think that
22 the -- my recollection is that -- in seeing this
23 my recollection is that I can't recall which day.

24 I know that Mary Schapiro signed off that morning

29 on the seriatim. I think we still had to change
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the transmittals that morning, So I could be
confusing the two. But I'm almost -- I know that
we changed the -- the transmittals that morning to
reflect changes in the redactions.

Q That would be Friday morning?

A Friday morning.

Q According to this, the Commission signed
off on the release of the release of the report 6n'
Thursday, April 15. Is that accurate?

| A I don't have reason to doubt its
accuracy.

Q Were you aware that the SEC did not
inform Goldman that the Commission had approved
the staff's recommendation to file an action
against it before they filed the complaint?

A No. I heard that allegation after the

filing.

Q You weren't involved in those
discussions?

A No.

Q Are you aware of SEC regulations
requiring notification of defendants prior to
filing of an SEC action?

A No. I'm not an enforcement attorney.

MR. KOTZ: There's actually a press
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policy about it, SEC Administrative Regulations.
SEC Administrative Regulations, Public Affairs
Press Relations, Policies and Procedures.
(Exhibit No. ‘14 was marked for
identification.)
BY MR. KOTZ:
Q If you're familiar with this document
and/or if you're familiar with the provision on

pages 6 of 12 at the bottom of the page.

A The notification of defendants
provision?

Q Right.

A No, I'm not aware of that.

Q Did you become aware at some point that

the SEC began settlement discussions with Goldman
Sachs after it filed its case against them?

A Yes.

Q When did you first learn of that?

A I think I may have heard that Goldman
came in within -- to discuss settlement within a
couple weeks after the filing of the complaint.

Q When did you become aware that the SEC
had come to a settlement agreement with Goldman?

A I think it was the week that the

Commission voted on it.
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Q Was that something also that when the |
SEC formally approved the settlement, you would
have to go out to Capitol Hill énd give them a
heads-up?
A Absolutely, yeah.
Q Do you know why the SEC approved the
settlement on that day, July 15? I think it was a
Thursday.
A No. I mean, I didn't héve anything to
do with the calendaring of the -- of the case.
Q Were you aware during that week that
Thursday, July 15, was the day that was set for
the Senate to vote on the financial regulatory
reform legislation?

A I became aware as the week progressed.

As of Monday it was not -—- there was no date set
for it.
Q Do you know when during that week the

date became clear?

A No. I mean, various members were
announcing their willingness to -- to vote for a
motion to proceed during that week, so once they
-- I forget who the last member was, whether it

was Senator Brown or -- once they had the 60

votes, then it became clear that the leadership
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was going to schedule a vote on that date. |

Q So at some point during that week it
became clear not only that there was going to be a
vote on Thursday but that it would likely pass?

A Yes.

Q Were you aware that after the SEC
brought its action against Goldman, Congressman
Issa sent a letter to Mary Schapiro alleging that
the action brought against Goldman was done to
influence financial regulatory reform?

A Yes.

Q Given that that complaint had already
been made, was there any discussion about whether
it ﬁas advisable for the SEC to.approve and
announce its settlement with Goldman on the same
day that the Senate voted to accept financial
regulatory reform?

A Yes.

Q What was the nature of those
discussions?

A The nature of the discussions were that
we would inevitably be accused by the same people
who accused of timing the first case with timing

of the second case and that we were going to

receive the same accusation again because it was
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happening on the same day.

Q Was there any consideration given to
having Goldman approvéd and announced on a
different day?

A Yes. The question -- well, not
approved. It had already been approved before I
heard any of the discussions. The -- the -- the
question was whether announced -- whether it would
be announced on another day.

Q What was discussed there?

A Just whether there was any -- whether in
light of the fact that we'd already been accused
of timing the initial case, whethei or not it made
sense to -- to move the date. I didn't think it
did because we were going to be accused of it no
matter what, so --

Q Did anybody advocate in favor of moving
the date?

A I don't think anybody advocated it. I
think they '=- I think the issue was raised, does
it make sense, and folks took a look at it and
decided there was no -- no basis for -- for‘moving
it, we were in the situation we were in and we

should just proceed with the normal course.

Q Who made the decision not to move it?
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A There was a discussion in the Chairman's

office and the decision was -- I guess it was her
decision. The decision was -- the general

consensus I think of everyone was that there was
no point in moving it.

Q Were you aware that a day or two before
the SEC announced its settlement with Goldman

there were news reports that discussions had been

ongoing?
A Yes.
Q Was there any concern expressed that the

information about the Goldman settlement would be

leaked prior to the SEC making its announcement?

A I'm sorry. Can you repeat the question
again?
Q Were there any discussions about the

concern or worry that information about the
Goldman settlement would be leaked prior to the
SEC announcing it?

A Yeah, I mean in that discussion that I
just referenced I indicated that I didn't there
was any point in waiting because I thought that
the information would leak inevitably as soon as

Goldman was notified that the Commission had

approved the settlement.
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Q Do you know what day the Commission
approved the Goldman settlement? It was announced
on Thursday. Do you know what day the Commission
approved the settlement?

A My recollection wa<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>