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break, I don't know how much more you have, but in the next 5
to 10 minutes if there's an opportune time? I don't want to
break up your rhythm.

MR. KOTZ: Sure. Let me do a little more.

Good. Just a thought.

MR. KOTZ: Let me show you the next document that

we're going to mark as Exhibit 6. This is an e-mail exchange

between Robert Khuzami, |Lorin Reisner and Cheryl

Scarborough with a copy to you, 1/15/10 at 10:51 a.m. Robert
Khuzami sends an e-mail and says, I thought about this after

our meeting last night. An inquiry may be one additional

reason to continue with the case and Wells on parallel

tracks assuming that is the result we reach wit

And that is responses to an e-mail from

who says: According to outside counsel Sullivan and

Cromwell, Goldman has provided copies to the Senate of all

documents produced to the SEC pursuant to a me-to request.
Let me show you another document at the same time

and that we're going to mark as Exhibit 7. That's an e-mail

from you to AAJand on 1/15- 2010 at

5:38 p.m. In this e-mail, the e-mail exchange continues from ?
the last one where it says: According to outside counsel,
Goldman has provided copies to the Senate, et cetera.

And then there's: Do we know who in the Senate

asked for documents?
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Then it goes up and finally you have the answer and
you say: The Permanent Subcommittee on Investigations
chaired by Senator Levin. Goldman believes they are working
somewhat in tandem but separately from the separate
investigation into the causes of the financial crisis chaired
by Mr. Angelides.

(Exhibit Nos. 6 and 7 were marked
for identification.)

BY MR. KOTZ :

Q When Robert Khuzami says in the e-mail in Exhibit
6, "The inquiry may be one additional reason to proceed with
the case and Wélls[::::]on parallel tracks," is he talking
about this Permanent Subcommittee on Investigations?

A I don't know. Let me try to give some context to
be helpful if I can.

Q Okay .

A Obviously I don't what Mr. Khuzami means. I'm CC'd
on this which I wasn't CC'd on everything having to do with
this, so what I remember is we -- at some time in early 2010,
we learned that Goldman had -- Goldman was being investigated
everyone. Right? Goldman had already settled with |
Massachusetts on something involving RMBS. I mean, we knew
that Goldman was, you know, being investigated by everyone.

We didn't know that Goldman was being investigated by a

Senate committee pretty late and this is the start of it. I
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remember talking -- as -- as Exhibit 7 reflects, I remember

talking with Goldman's attorneys to try and sort this out.

I mean, look, as you can appreciate from a

perspective, they're producing things to what I --

I'm beginning to learn in this e-mail is the PSI. I didn't
really know who they were. But they were beginning to
produce things to them. I want them. I mean, I'm just --
we're document gréedy. And éo -- and I remember there being
some concern about them sharing our testimony transcripts. I
don't remember why, but I think in general we like things to
be confidential and we get nervous when our testimony
transcripts just get out there. So that's why I -- I'm
trying to be helpful. That's why I remember the context of
me asking Goldman a round-about what is this Senate committee
about?

Q What about’Robert Khuzami's e-mail which indicates
that one of the factors in the decision on when to go forward ?
with the case related to the inquiry?

A I don't remember that and I apologize. I don't

know what Mr. Khuzami means and I don't know if that was -- I
don't know if that was part of the thinking. What -- what --
maybe if I can be helpful, what I can tell you what I -- what

I see in Exhibit 6 is an additional reason to proceed with

the case and Wells on parallel tracks. What this

reflects to me is two things. By this point we had taken
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the portfolio which is really our main misrepresentation as
to investors -- he felt that that may have -- that that could
have been accurate, that -- you know, that what -- and he --
there was a long discussion on what the meaning of the word
"select" is and he felt that if ACA and Paulson, for example,
chose the portfolio together mutually you could still say
that ACA selected the portfolio. That's not false.

Q Did you feel that by the end of the meeting you had {

allayed his concerns or addressed his concerns?

A No, not at all. I mean, as I said, a robust
discussion. I feel -- particularly Lorin was talking. It
wasn't -- I think I may have said a word or two, but Lorin

certainly, you know, while acknowledging his point laid out
why we felt that it was misleading, why in the market it
would be misleading to say, you know, the collateral manager
selected the portfolio when. In our view it wasn't that way.
But I certainly didn't leave the meeting feeling that
Commissioner Paredes was persuaded.

Q Was there concern within the Enforcement staff that
the case that would be brought to the Commission would not be
approved?

A I think -- I think there's always that concern.

And one other thing if I could about that meeting.
Commissioner Paredes wasn't not persuaded. In other words, I

remember Commissioner Paredes asking us to provide additional
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evidence that would help him get comfortable with the idea
that ACA selected the portfolio if that statement was false
and misleading. So I remember we were tasked for example
with preparing a chart showing why that was false and showing
how investors were told that. And so this is a roundabout
way of answering your question. So we worked on that
diligently largely because, you know, we wanted to if at all
possible get Commissioner Paredes the facts to get
comfortable with what we thought was, you know, a good
charge.

Q Was there concern specifically? You had met with
the Commission and he expressed skepticism. Was there
concern specifically in the Abacus case that it might go up
to the Commission and get rejected?

A That was my impression from talking to Commissioner
Paredes, that he -- that he was -- after that meeting I
didn't know either way. He didn't indicate I'm not going to
recommend this, but ht certainly indicated I have -- it's a
hard case and I héve specific concerns, but he was very open
what those were and we felt that the evidence -- we could
marshal evidence that could alleviate those concerns.

Q = Were there any changes made in the investigation of
the case or how the case was brought as a result of feedback
from Commissioner Paredes or any other Commission?

A I -- not that I can recall. I think it was more of
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people as a resource on CDOs so that's the context for us

talking with him about it. And I'm just sorry to read

aloud,[:::::]writes: We pulled to give time to Wells another
possible defendant. That -- again, I wish I had a better

recollection of this. But that seems right and why I'm

saying that seems right, we did Wells We Wellsed him

in -- that's easily confirmable again, but late January or
early February.

And that -- having decided to do that, I mean, I
don't remember this but it certainly would be a good enough
reason not to bring the case before my Commission. My
personal thinking on that would be it would be strange to be,
hey Commission, we recommend charges and sort of in the memo
say, by the way, we're still in the process of Wellsing
someone else. You don't —-- it just looks like you're
recommending something incomplete to your client and so that
would be impression, but specifically I don't.

Q Would there be a strategic reason also not to bring

a case and then Wéll# right after you brought the case?

A I don't remember talking about that, but, yes, for
the reasons I -- that ~- when you asked me there is certainly
a reason not to be in the middle of litigation and having to,
you know, make charging decisions or otherwise get

information from[:::::] That ~- that would have been a hard

thing to do.
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to you and 2/5/10 at 12:42
| [£o] |

(Exhibit No. 10 was marked for

identification.)
BY MR. KOTZ:
Q This is a back-and-forth I guess between you and
and At the top of the page

says, Ken and I had an interesting conversation with a couple
of Blooﬁberg reporters yesterday. They are all over this
issue which is worrisome. I'm not sure what if anything we
can do about it. What do you remember if anything about this
issue where the Bloomberg reporters seemed to be getting
information?

A Nothing. I'm sorry. I certainly didn't talk to
any Bloomberg reporters. I don't remember this at all. Just
in case it's not clear, at the bottom of Exhibit 10 there's
me being long-worded in describing a totally different
investigation. I mean, it's -- it's related because it has
to do with CDOs, but not Goldman.

MR. KOTZ: Let me show you another document. We

can mark it as Exhibit 11. 1It's an e-mail from to

and Ken Lench with a copy to you and a couple

others dated 2/25/10 at 2:05 p.m.

(Exhibit No. 11 was marked for

identification.)
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BY MR. KOTZ:

Q It actually highlighted the part that I wanted to

ask you about. has a reference to time

constraints in this e-mail.
A For the record, the highlights on that are CI

staff.

That's a two—-pager?

THE WITNESS: Yeah.
BY MR. KOTZ:

Q I wonder if you could look at that and tell me if

you know what Jwas referring to when it mentioned

time constraints.

A Okay. Yeah, I don't know specifically what[::::::

means, but let me provide what I do remember if it's

helpful. We were looking to hire an expert because this
shows [::::::::]who was a very nice guy. The reason we were
doing that is there was concern that our analytiés of the --
we didn't have a good analysis of the underlying portfolio.
In other words, we knew that Paulson helped to select it. We
didn't know precisely -- it would have been really great --
and I think it was told to us by among other people the
Geﬁeral Counsel that it would have been really great to be
able to show that the assets were quantitatively worse. I
can do that by using e-mails and by using a staff attorney's

sense of what bad RMBSes were in 2006 and 2007. That's not
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very good. Right? I mean a staff attorney is not an expert
witness and we were trying to line up an expert witness.

I'm giving you the context there because, because
these concerns had been raised I think at this point by
people in the building, decision makers in the building
including the General Counsel, we felt that lining up an
expert'was important to get the case through. The worry was
if we didn't line up an expert who could do this analysis, we
couldn't even get the case through the building and we would
in other words have one holdup for an entire case. It would
have been just -- it's —-- it's sort of like there's many
parts to this case and you're trying to move trains like on a
mobilization timetable. There was no sort of -—- I don't
remember there being some sort of rush or deadline to file
the case, but we can't -- with all these moving parts, if one
holds up you've basically held up the case. So that's --
that's what I remember in terms of time constraints.

MR. KOTZ: Let me show you another document. 1I'll

mark it as Exhibit 12. This is an e-mail from

to : , you and 2/25/10

at 12:57 p.m.
(Exhibit No. 12 was marked for
identification.)

BY MR. KOTZ:

Q In this e-mail Jis saying: We've been
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to meet with him. That suggests that the -~ the sort of

train I described is slowing down because now we have to wait

to meet with counsel, he had good counsel, digest what

he says and think about that. My guess is that this is
reflecting the slowdown caused by the[:::::kharging decision.
MR. KOTZ: Let me show you another document. We'll

mark this as Exhibit 13. It's an e-mail exchange between you

and dated 3/4/10 at 12:35 p.m.

(Exhibit No. 13 was marked for
identification.)

BY MR. KOTZ:

Q In this e-mail exchange you say to

on Thursday, March 4, 2010: That sux. We should talk re
Goldman, kinda troubling news.o you remember what the
troubling news was about Goldman in March 2010°?

A Let me think, and I'm thinking aloud to see if I

can get context here.

Q Sure.
A I mean, I apologize for my bad language in this
e-mail, but -- "sux" isn't that bad I guess. He and I --

this is BlackBerry obviously. He and I are going to El Paso
for another case. What troubling news about Goldman came out
then? We were -- so to help me with context,'around -- during

that trip was the Wells meeting with Goldman.

BY
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Q If it's helpful, I think March 4 was the date of

the meeting.

A So yeah, that sounds right. Right, because
screwed up in flying back. We're like -- I'm in an airport
hotel so it's really -- it's glamorous to say the least. We

had just had a Wells call. I said with Goldman but it was
with:]counsel. Goldman I think was there. What was
troubling me about this? I can't remember. If there's
another e-mail or if I write back to[:::::]I could be more
helpful. I just can't remember.

BY MR. KOTZ:

Q Do you think it was something to do with the Wells

-meeting or the Wells call?

A That's what I'm trying to think of. I --1I
remember the Wells call because I was sitting in a hotel in
Dallas-Fort Worth. I remember the usual rigorous debate
regarding, you know, with his counsel. That wouldn't have
troubled me, though. I mean, I'm used to them presenting
able and good defenses that I think are half-baked but that

are persuasive. That wouldn't have troubled me. So it must

-- it -- it must have been something internally after the
meeting, but what that is I'm sorry I -- obviously it -- it
ultimately wasn't troubling because if it -- if it really was

a problem I probably would remember it right now, so my

speculation is I'm being dramatic because I'm in airport
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a4 hotel and it wasn't a big deal, but if you have anything else

2 I'd be happy to try and remember more.

3 Q But it didn't have anything to do with something
4 outside of the agenéy such as the financial reform

5 legislation or something other than that? In other words,
3 something going on that would affect the timing of bringing

7 the case.

8 A No. That would be absurd for me to e-mail

9 Let me give you some context.[::::::]and I were working on a

10 separate case involving CDOs. [:::::]doesn’t really -- I mean

11 a nice guy, oesn't really care professionally

12 about our Goldman Sachs case. He's not on the case. But he
13 and -- Goldman being our first, he and I are talking

14 constantly about, you know, how the front office of

15 Enforcement, how and how anyone else feels about Goldman

16 so he knows that in terms of our other cases, in other words,
17 what's the thinking on -~ do they like a misrep about this,
18 you know? Could -- could we build a case involving that? My

19 intuition is that probably[::::]persuaded someone about some

20 element of our charges that I felt, no, you need to

- e T e e T e e e e e e TN e A T e et .,

21 know that because for our other CDO cases this could damage

22 some piece of it. It certainly wouldn't have been about, you

23 know, outside of the Commission stuff.

24 Q Are you speculating now?

25 A I am -— I am -- as I said, I don't remember what
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the troubling news was. I am -- I -- I do not remember at
all raising concerns with[:::::]aboutithings happening
outside the Commission. I do remember we were constantly
talking about Goldman and the investigation with[::::::]
because he just needs to know how CDO theories are being
perceived in the building so I am speculating that that's
what we were talking about. Thanks.

Q What do you remember about the ultimate decision
not to charge[:::::::]

A It may not surprise you to hear that there were

further meetings in Rob and Lorin's office, and that was

great. I mean, again, this was to me -- I'm a young staff --
I'm not age-wise young but I'm a new ho had
never really -- I didn't have any frame of reference for how

decisions we being made. There was a phenomenal amount of
thought and care put into the decision. After he Wells

meeting there were further meetings in Rob and Lorin's office

where this issue was debated. had a fully airing

in which he still argued that should be charged. By

that point was asserting that[::::]should not be

charged. I'm -- I'm far from a decision-maker but I agreed

with and began to, you know, present why the evidence

supported point of view.

Ultimately what I remember, again, there's a lot of

meetings. I can't remember any specific or what was said.
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What I remember is there was one argument or discussion that
went on into the evening at the end of which Rob Khuzami
circulated an e-mail where essentially he was the referee and
said: Great debate. Thanks for all this. We're not going
to do this. We're not going to charge him. Thanks,
everyone. And that was the end of it.

Q At that point is it your recoliection that the

decision was then made to go ahead and bring the case to the

Commission?
A Yes. It would have been in mid-March I think. The
e-mails are there so you can -- you can confirm that, but it

would have been in mid-March.
Q Then the case was eventually brought in April.
Right?
A April 16.
MR. KOTZ: Let me show you an e-mail with respect

to that. We're going to mark it as Exhibit 14, an e-mail

between andri dated 4/13/10.

(Exhibit No. 14 was marked for
identification.)
THE WITNESS: Before we get into this e-mail, just
looking at one thing here really refreshes my recollection
about something else that should be helpful. [::::]was one

thing and you can see us moving -- doing a lot of work on

A second concern that I forgot about but now remember
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vividly was our main victim investor in this case is a German
bank called IKB. They invested $150 million relying on the
fact that there was a collateral manager. We knew that they
relied on the fact -- and the facf that they relied on a |
collateral manager was a really important point to our case.
It made materiality. Right?

We know that they -- they had that reliance -- at
the time because of a visit we made to Duéseldorf, a lively
city, in 2008 where we talked to people. We were not able fo
take testimony because of the incredible difficulty of doing
S0 overseas when i'm -- I'm sure you guys might be familiar
with. We only had -- we had them talking about it. From me
and[::::::]perspective that was great. They were solid
witnesses. If ever called, they would say we wanted a
collateral manager, and we had other contemporaneous
documents to support that.

In 2010, when there were real serious discussions
with Rob and Lorin about this case, that as not good enough.
They were very concerned about bringing this case without it

being buttoned down what IKB would say and it's not good

enough for me and to say they're solid, boss. Don't

worry about it. The decision was made to send us to
Dusseldorf again in 2010. We went -- again, it's easily

confirmable. It was relatively cold and nasty so I'd assume

it was February or March. I think, frankly, my impression
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was at the time that the case would not happen and certainly
was delayed until We were able to get better evidence from
IKB that they relied on the presence of ACA.
BY MR. KOTZ:

v Q Why was it placed on the calendar both in December

2009 and January when you didn't have that evidence?
A I don't remember. I mean I certainly -- that may

have been part of the reason it was pulled off the second
time. I wish I could more specifically remember this time

and that it was taken on and off because of a particular

reason. I just can't. was -—- the two issues I remember

were whether to charge Paulson and the third issue is

"buttoning down" IKB. I can't explain why then things were
brought on and off the calendar. The reason I'm bringing

this up, and I'm sorry for being so longwinded, in Exhibit 14

you see reference in bottom e-mail to affidavits

obtained recently from ACA and IKB. That was very important
to us to get that. So I'm sorry.

Q What do you recall about then the decision with
respect to that week, the week of April 13, bringing it to
the Commission's attention and then filing it? What do you
recall about the timing of that? Let me show you an e-mail
actually that might help.

I'll mark the next document as Exhibit 14, an

e-mail exchange between you andri Jand ?
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didn't have a real sense of whether the complaint would be
material to Goldman Sachs for example, but I sensed that it
would be somewhat information and that you don't go through
the process of getting an action memo approved and then wait
while you're doing other things.

Q Would there also be a concern that if it got out in
the press before you made the announcement, the press effect
of the announcement would be undercut?

A I never had that concern. I mean, it makes senses
when you say it, but I don't -- I never had that concern and
no one said that to me. I was -- I know it sounds corny. I
was much less fixated personally -- and again I'm not a
decision-maker, I was much less fixated on, you know, how the
press announcement would go and how much attention it got
versus the idea of a leak would be catastrophic to me, you
know, that -- that we -- it had to be professionally done.
And, I mean, the reai catastrophe is if there's any trading
in Goldman Sachs"stock. That can't happen with the SEC.
Right? And so I remember generally expressing that concern
in one of those meetings and being -- and saying the timing
is not mine -- you know, the timing is not at all a function
of my decision making but surely there is an interest in
filing as soon as we can.

Q Were you instructed otherwise or how come it wasn't :

filed on Thursday?
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A I'm piecing together the chronology of events. I

think on Wednesday we got Commission approval or

w N

authorization and it wasn't filed on Thursday, it was filed

on Friday. And so the question then is why? I don't know.

1N

What I do remember is as I think this e-mail reflects, we

weren't completely in the loop. [:::::::]is the

for example, and he didn't know. At that time the

0 g o O

decision-makers for when to file were more senior to me if I
9 remember. Obviously they're more senior to me. I remember
10 that we were waiting for word from Rob and Lorin, frankly.
11 At the same time I -- we were drafting and redrafting that
12 complaint like madmen that week.
13 We'd already had a draft, but, for example, I -- I
14 became very paranoid in the middle of the week that had we
15 done enoﬁgh fact~checking, that every fact in that complaint
16 could be confirmed? So I remember Thursday when I guess in
17 theory we were authorized to file the complaint still doing
18 what might be sort of obsessive fact—éhecking. In other
‘19 words, this sentence in paragraph 33, how do you know that
20 and why? And so from my perspective while I -- as I said I

21 wanted it to happen soon because I was scared of leaks, there

22 was work to be done on the complaint and so Thursday we -- I

23 think probably there's an e-mail on this. I think on

24 Thursday there were still edits to the complaint being made.

25 So those were necessary edits. And I don't know why it
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wasn't filed on Thursday not Friday, but I do know that stuff
was still happening.

MR. KOTZ: We'll mark the next document as Exhibit

16. This is an e-mail exchange between and

4/15/10 at 6:33 p.m.

(Exhibit No. 16 was marked for
identification.)
BY MR. KOTZ:

Q When it was eventually filed on Friday there seemed

to be come concern about the timing. sends an

e-mail to Thursday, April 15, 2010, at 6:27

p.m. with a copy to you that says: Yes, but you need to
shoot to file this bad boy at 9:30 a.m. sharp. I know this

sounds crazy but it's true.

e e e e e T e o ey P oy g e e e e e e e

A Yes, I do remember context around this that might
be helpful. you can see by his weird e-mail
address, he -- at this time his e-mail address is usanys. He

was on whatever you call it, special assignment as a Southern

District prosecutor so he's working in New York like a dog --

working very hard at that time. The plan was

would on his way to court file the thing on Friday the 16th.
Okay? The problem was, there -- there was some drama around
this, the -- in Enforcement there were -- there was a media

person from Enforcement and a media person from the

Commission. and I'm blanking on his name, it's
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a male, the media people, had —-- had set up a schedule.

Q John Nester?

A Maybe. I don't think -- it's not the name I --
there were two media people who had planned a schedule for
Friday.

Q Would that be Myron Marlin?

A Myron? Yeah, it's definitely Myron. Yeah. They
had planned a schedule for Friday and the -- the dilemma was
you don't want to -- there was a press conference that as

planned. We had to have a press conference, give a courtesy

‘notice to Goldman Sachs and to other people involved, like

Paulson & Co would have liked a heads—up and ACA would have
liked a heads-up. To try and do that with -- and to file the
complaint on time. And so coordinating that was a logistical
worry that almost didn't work out, and so we were very
fixated on that. 1In fact, I remember I had a list of call
the following people outside the building right now within
like a 15-minute window to make the window as narrow as
possible. The nightmare, right, is you call Paulson &
Company 2 days before you file the complaint and they're now
in possession of material nonpublic information so we were
tight on that schedule that day.

Q In your experience have you seen other c;ses where

actually the SEC would inform an entity like Goldman after

the Commission had approved the staff's recommendations to




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Page 71
file an action to give them just generally a heads-up that
the case was going to be coming?

A You'll have to forgive me. This is the first case
I've ever filed with the SEC so my experience is this case.

Q Were you aware that there ﬁas a specific decision
in this case not to inform Goldman in advance which was
different than the general policy?

A I was -~ let me explain. I was -- I was aware that
we weren't going to tell Goldman in advance.

0 Do you know what the reason for that was?

A I don't remember. That's what I was trying to
remember. I liked that decision. Again, I wasn't the
decision-maker. I liked the decision because again I'm just
terrified of a leak. Like, for one thing, for example, I was
aware that Goldman probably had an ability -- Goldman could
step out ahead of us and issue a press release refuting our
complaint before we file it. That's silly and --

Q Were you aware that there is an SEC administrative
regulation that says every effort should be made to avoid the
possibility that defendants in an SEC Enforcement action
first learn of the action when they read about it in the
newspapers or when they are called for a reporter for comment
about the SEC's complaint? The Division Regional and

District Office primarily responsible for the filing of a

particular complaint shall take all necessary steps to see
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that the defendant and/or their counsel are given timely
advice concerning the action.

A I was not aware of that. Can -- can I address that
though? Just a thought.

Q Sure, please.

A» Goldman was Wellsed. Goldman had two Wells
meetings. Goldman knew that we were considering bringing
charges against them. I believe that around the time the
complaint was filed and certainly before the press release
came out we contacted Goldman's counsel and told them that we
were going to bring -- filing a complaint. It was that day.
It was Friday, April 16. And you're correct, prior to that,
so days before that we did not inform Goldman Sachs that we
were going to file it.

Q Right. And you were aware that there was a
specific decision made not to inform Goldman Sachs?.

A I was aware of that.

Q One of the reasons why historically the SEC would
inform an entity that the Commission had approved staff;s
recommendation to file an action is to give the entity one
last chance to maybe settle. Did you understand that was the
case?

You'rg shaking your pead. You're nodding your

head.

A I'm sorry. I didn't mean to do anything with my
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head. I -- as I said I wasn't aware of that policy that --
that you're referring to so --

Q But did you understand ﬁhat the reasons why you
would go about giving them a heads-up is to say this is
serious? The Commission has approved this. We're going to
go forward. Here's an opportunity for you to say all right/
we'll work it out. We'll resolve it.

A I agree that that's sort of not to say obviously
but that's -- that's certainly a -- that's -- that's a good
reason to inform people prior to filing. I -- I remember
thinking about that and thinking about it in terms of another
case. We'd had another case where a defendant said go to the
Commission. We'd Wellsed them. We're not going to give you
a settlement offer the defendant said. We're not going to
respond to anything. But once you go to the Commission we
want to get a heads-up, right, and then we'll make a
settlement offer. To me that was obnoxious because what
they're essentially saying is give us a free bite at the
Commission and go through the process of doing that and then
we want to reserve the right once you've shown that at least
your case has merit to be approved by your client, then we
want the right to negotiate. To me that's the purpose of a
Wells notice.

And I acknowledge I'm not familiar with that policy

and the purposes behind it, but I felt that Goldman was given
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1 more than enough -- personally, I was not a decision maker

2 here, but I felt that Goldman was given more than enough

3 notice that we were thinking about filing charges. They had i
4 —— the Wells notice we gave them was in the middle of 2009.

5 If they wanted to make a settlement offer -- |

6 Q Were there any settlement discussions prior to

7 filing of the action?
8 A There was no —- no settlement offer was made by

9 either side. It could have. Again not that I was aware of

10 and I -- I would have hope I would have been made aware of
11 that.
12 Q Was there any discussion within the Enforcement

13 team about the possibility of settling with Goldman?

14 A Yés, abstractly. Again, at the level of me,

15 and potentially[::::]along the lines of what would a
16 potential settlement look like. What would be fair? How
17 would you calculate Goldman's disgorgement and penalty? I

18 mean, that's -- it's not -- again, the case isn't sort of

19 elaborately complex, but for purposes of disgorgement of
20 penalty calculations, more than insider trading. And so we

21 had a lot of discussions about if we were to make a

22 settlement offer what would the number look like.
23 Q How come there was no settlement discussion?

24 A I don't know.

25 Q We've talked to a lot of different people and I
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think invariably when we ask the question of attorneys in the
Enforcement group at different levels about this issue of
providing notice, their answer is generally I've never seen a
case that didn't settle. Their answer is all my cases have
always settled so, you know, of course we've had discussions
with them. It 'just seems very common that the cases that
SEC's Enforcement brings settle not good or bad, just as a
fact. Yet in this case it seems there were no settlement
discussions at all. There wasn't this opportunity given to
Goldman at the end to say the case is bring brought. Do you
know any reason why it seems this case was handled
differently than other cases?

A No, I don't. I mean I certainly see your point and

a couple of thoughts. I don't know why we never approached

them with a settlement offer. I personally had my own views.

Right? I personally felt that it wasn't necessary that we
had extended a Wells notice, had let them know precisely what
our thinking was. I don't think there's a requirement to
make a settlement offer, and I think there is a requirement
in usual circumstances to give them Wells notices and we did
that.

I certainly personally didn't feel that it was
necessary to give them a heads-up that the Commission agreed

with our charging decisions and felt that the case had merit

to be brought. But let me -- I mean, just to give some
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context here, this was my first case that was filed really
and so I really didn't have -- I was thinking of it in terms
of tactics and what seemed fair, not what's the Commission's
usually -- staff's usual practice.

Q We don't have to get into too many specifics about
this and this is very sensitive information, but at what
point after the case was brought did settlement discussions
start?

A After the case was brought, access to information
within the Commission has been limited. And I'm not saying
talk to you guys. I'm saying I am not completely in the loop
on the status of settlement negotiations over time. I was
moved off of litigation. I'm not actively involved in
litigation. I -- I think though they were initiated -- they
have been initiated.

Q Do you know how soon after the case was filed were
the negotiations begun?

A What I'm -- no. What I do remember is for about a
week there was a lot of back and forth about Goldman's
response in the media and concern about that. And then I
don't -- I think -- settlement negotiations my understanding
commenced at some point at very high levels of Enforcement,
so Rob and Lorin's level and then Goldman Sachs. I just

wasn't involved, so I apologize.

Q But do you know if it was within a few weeks or a
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few moﬁths after it was filed?

A It was -- I don't know a specific date. I believe
it was within a month or two. I mean, what is it? Three
months since we've filed? So it's certainly within a month
or 2 months.

Q Do you know about whether the SEC informed the New
York Stock Exchange that it intended to file the complaint
against Goldman Sachs prior to the filing of the complaint?

A I personally didn't inform the New York Stock
Exchange and I don't know if anyone else did or not.

Q Do you know if there was any discussion or
communication about whether the complaint should be filed

duriné New York Stock Exchange trading hours?

A No. I don't believe there was any discussion on
that point.
Q Do you if generally the exchange's trading hours

are a censideration on the SEC's decisions as to when a file
a complaint against a publicly traded company?

A I don't know either way. I mean, right.

Q Do you have an understanding about the third Friday
of each month with respect to its significance for the
expiration of options?

A I do now, yes. I -- I think the day the complaint

was filed obviously —-- let me be clear. I don't know what

the anticipation was of other members of the team about the
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effect of the complaint. I personally wasn't anticipating
the effect that the complaint had on the markets. I hadn't
given it much thought to be perfectly honest because I was
drafting and redrafting the complaint and was focused on my
world. When the complaint was filed we watched the news and
that issue came up, that option resets happen the third
Friday of every month and that wasn't a consideration that I

was aware of in filing the complaint.

Q How did it come up?
A On the news.
Q Did you have discussions internally about the

effect of that?

A‘ I think discussions along the lines of -- I mean,
the general discussions I remember having was I was
personally surprised at the market reaction. Goldman's
market cap went -- market capitalization went down I think by
10 percent that day, which by any measure of calculation is
probably an overreaction, but markets do what markets do. i
remember reacting in that way and saying this is crazy and
realizing that the options reset takes place the third Friday
of every month.

Q Was there any discussion about perhaps with
hindsight it might have been a mistake to file on that day

given both the market effect and the fact that it was the

third Friday of the month?
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A I -- I have been generally aware of it, yes.

Q Has anybody at the SEC ever mentioned this
legislation in connection with the Goldman Sachs
investigation or in connection with a filing of an action
against Goldman Sachs?

A Not prior to filing the complaint, no. The reason
I'm pausing is after the complaint was filed, for example, we
got a document preservation notice and I think I was
forwarded a letter from a congressman, whose name is escaping
me, indicating that there is some investigation into whether
the complaint was filed with an eye towards the politics of
that.

Q That's the investigation we're doing.

A Right. And so, yes, of course, after the complaint
was filed I'd heard of that. Prior to the complaint being
filed, no. ©Nothing, in other words, that would connect the
legislation and the fate of that legislation to the Abacus
case.

Q Do you have any reason to believe that the SEC's
action agains£ Goldman Sachs or the timing of that action

related to or was to advance financial regulatory reform

legislation?
A No.
Q Are you aware of any information indicating that

the SEC's action against Goldman Sachs or the timing of that
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Q What was that discussion about?

A Documents. They held a hearing about Goldman and
they brought in a bunch of Goldman people. The reason I'm
pausing, I think it was after the complaint was filed.

Q Right.

A But I remember talking with him about like
documents. I think, in fact -- this was after the complaint
was filed. I'm sorry.

Q So you don't remember any conversations with any
member of the PSI before the complaint was filed?

A I don't.

Q Are you aware of any information indicating that
anyone at the SEC shared any information concerning its
Goldman Sachs investigation with any members of Congress or
any congressional employees prior to the complaint being
filed?

A I'm not aware of that.

Q Are you aware of any information that the SEC
coordinated its action against Goldman Sachs with the
Democratic National Committee, the Democratic Senate Campaign
Committee, the Democratic Congressional Campaign Committee or
any of its employees?

A No.

Q Are you>aware of any information indicating that

anyone at the SEC shared any information concerning its
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Goldman Sachs investigation with the Democratic National
Committee, the Democratic Senate Campaign Committee, the
Democratic Congressional Campaign Committee or any of their
employees prior to the complaint being filed?

A No.

Q Are you aware of any information indicating that
anyone at the SEC shared any information concerning its
Goldman Sachs investigation with the news media or any
journalists prior to the complaint being filed?

A I'm not aware of that. There were —-- there were a
bunch of inquiries from a Wall Street Journal reporter named
Kara Scannell. Right? That essentially we tried like mad to
fend off in compliance with our media policy. I think all
those happened after the complaint was filed. You know, I'm
just trying to be careful. I certainly never called anyone
in the media prior to the complaint being. filed.

Q Do you know if anybody called anyone in the meaia
even just very briefly before the complaint was filed just to
have them ready for the press conference?

A I -- I don't know specifically but I think that
happens when you have to set up a press conference. I don't
think you set up -- I don't know, but I think the press
conference was set up with they're not saying coming to the

press conference because we're charging Goldman Sachs,

they're saying come to the press conference. I think that
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1 BY MR. KOTZ:

2 Q Great. This is an investigation by the
3 Office of Inspector General, Case Number OIG-534.
4 I'm going to ask you certain questions and you'll
5 be providing answers under oath. The court

6 reporter will record and later transcribe

%
%
i
g
’%

7 everything that is said. Please, therefore,

8 provide verbal answers to the questions as a nod

R R T TS 7

9 of the head or other nonverbal response won't be

PRI

10 picked up by the court reporter.
11 Also, so the record will be clear,

12 please let me finish my question before you

S SR e N S S SN DA R A P

13 provide your response. In addition, it is

14 important you understand the questions and give

T NN

15 accurate answers. If there's anything you don't

16 understand or anything you do not know or are not

R R AT

1’3 sure about, please let me know. Otherwise, I will é
18 assume that you heard and understood the question. §
19 Do you understand those instructions? %
20 A Yes, I do. %
21 Q Great. I'm going to give you the

22 standard perjury warning language. As you can

23 see, your responses and statements given today are

.
§
-
§~

24 provided after you've sworn an oath and will be

SeeRESRRR

25 taken down verbatim by the court reporter. This

Y
e s e

R o P

B
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1 is an official U.S. Government law enforcement %
2 investigation. The claims asserted in this case %
3 are serious ones. It is very important you tell §
4 me everything you know about the matter at hand g

5 and are completely forthcoming and truthful with

) me. I am formally advising you that your

R A e

7 testimony today is as to the laws of perjury.

R

8 Providing false or misleading testimony under oath

STETROANE

R e s

9 is a serious offense. If the evidence shows that
10 the testimony you've given is false, we may refer

11 it as appropriate. Do you understand those

12 instructions?
13 A What are the claims asserted?
14 Q Well, there's a variety of claims. I

15 mean, a lot of them were put in a letter that

16 Congressman Issa sent to Chairman Schapiro which is
17 available to review. But essentially the timing

18 of the filing of the Goldman case was affected by

19 improper influences outside of the agency,

SR s e s R e e e e

20 particularly political considerations in terms of
21 the legislation on the financial reform bill, and
22 that there were improper communications or

23 something worked out between the SEC and either
24 the White House or various Democratic committees

25 with regard to orchestrating the timing for

R e SR 7
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1 Q How long were you a %
|

2 A i
%

.

3 Q And what were your duties as[:::::::] ;
4
5 A Investigate potential violations of E
|

6 federal securities laws. §

7 Q Who was your supervisor during that

8 period?

9 A I had four branch chiefs in that period.
10 Q Really? In a two-year period? Who were
11 they?
12 A let me try to, I mean, you
13 know, let's see. was one for a little
14 while. I think her first name was %
15 Her last name is definitely %
16 andbl'm blanking on the fourth. g
17 Q And in 2000, what position did you §

|

18 obtain?

.

19 A %
%

20 Q How long did you serve as %
|

21 |
'
22 A About |
23 Q And what were your duties as §
25 A Supervise a branch in their ;

SR AT AR AT T S e O R N S A S S SR RN P P
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investigation of potential violations of the §
federal securities laws. §

Q How many people did you supervise? i

A About four or five, depending upon what
period of time we're talking about.

Q And then what position did you get in

2

Q And that's your current position?

P A e R S e

A I am anri and also

of the Structured and New Products

, Or I think is the title.

Q So in you became

and then you supervised various Branch

<
4
|
gz
¢
-
.
%
i

Chiefs?

A Yes.

Q How many Branch Chiefs did you
supervise?

A I had two branches. One was headed by

and the other by

Q And then there was a reorganization,

D B R B e e B s

right, after that?
A Uh huh.
Q Things changed with respect to the

branches? How did that work?
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Well, as a result of the recent

reorganization, I now wear two hats. I'Hl[:::

in the Structured and New

Products Unit. I think now I've got five

attorneys working for me. And then I'm also

bf the Unit.

And when did that take effect?
Recently, in the last few months.

Who do you currently report to?

Ken Lench, the Chief of the Structured

and New Products Unit.

Q

Who were you reporting to when you were

before the reorganization?

A

Q

Cheryl Scarborough.

Did there come a point in time when you

became aware of or became involved in an

investigation by the SEC into the sale of

collateralized debt obligations by Goldman Sachs?

A

Q

A

Q

Yep.
When did that happen?
Spring of '08.

And did you come into this investigation

at its inception?

A

Q

R B S B T S A T

Yes.

So what was your role in the
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investigation?
A I supervised it on a day-to-day basis.
Q And this investigation was referred to

as the ABACUS investigation? Is that right?

A Shorthand, yeah.

Q So you supervised it on a day-to-day
basis. Who did you supervise in conducting the

ABACUS investigation?

A The Branch Chief was

until

was and then

sort of took the lead at the

level through the filing of the case.

Q And then at some point Trial Unit folks
became involved, too? |
A Yep.
Q When was that?
A During the Wells process.
Q Do you remember what year? What time of
. year?
A We Wellsed -- I think we Wellsed Goldman
I believe in July of '09, and then Fabrice Tourre
a couple of months later. And in that timeframe a
Trial Unit attorney was assigned.

0 Who was that Trial Unit attorney?
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A No.

Q And so what did -- did it mean anything
different in terms of how you went about the
investigation that(it was on the list?

A No.

Q Did it mean anything different in terms
of providing information to the Front Office about

how the investigation was going?

A Yes.
Q In what way?
A Every week or so I would have to give a

two- or three-sentence summary of where we were on
my three or four national priority cases.

Q And who did you give that summary to?

A It was someone in the Front Office. The
names changed.

Q So when you say the Front Office, you

mean the Front Office of the Front Office

Division?
A Yes.
Q So would that have been Rob Khuzami?
A Nope.
Q Lorin Reisner?
A No. I mean they're in the Front Office,

but my e-mail went to somebody. I don't remember
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you had were on the National Priority List around
the same time?

A Yes.

Q Let me show you the next document.

We'll mark it as Exhibit 3. This is an e-mail

between you, and

9-2-2009 at 3:13 p.m.
(Exhibit No. 3 was marked for
identification.)

So if you look at -- take whatever time
you need to read it -- but if you look at the
second page, you're giving an update on I guess
three of your cases. I mean, were these all on
tﬁe National Priority List?

A Let us just read it first.

Q Sure.

A Thanks. Well, it looks 1like I had five
cases on the National Priority List from this
e-mail.

Q Feel free to read it after I ask the

question -- but the e-mail from

Wednesday, September 2, 2009, 2:55 p.m., says
"Read the initial target date for ABACUS CDO," et
cetera, et cetera, "is August 2009. We revised it

to September 2009." What'd that mean that was a
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target date?

A No idea.

Q And then you go back and give a little
explanation of where you are in the case, and then
you say "assuming we decide at that point to move
ahead with the current proposed changes, we will
not get onto the Commission calendar until
November." From reading that, do you understand
that she was referring to target date meaning when

it would get on the calendar? The Commission

calendar?
A No idea.
Q You say, "Unless Cheryl objects, my

preference is to reset the target date to December
2009." Do you know what you were referring to
when you said, "reset the target date?"

A Yeah. I don't -- I mean, I'm explaining
where we are in the investigation and the
additional work that needs to be done and then
recommending that the target date be reset to
December 2009.

Q And so what is the target date? What
does that mean?

A You know, I'm not sure. It's either --

I'll say I don't know, but I suppose my thought at
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1 the time was that it was either the target date

P for getting it on the calendar or for filing.

B e ey R

3 But, you know, those two dates usually are pretty

4 close together, so --

5 Q Do you know of any reason why

6 [::::]would be asking you what the date at this

R R . R S R

e

7 stage in the process is for either getting it on

8 the calendar or f£iling?

9 A You're asking —
18 - Q Q With respect to every case you work on, §
11 somebodybwould ask you, "When is this going to be g
12 ready?" Is that what was going on here? Or is it z
13 just this particular case or just the priority §
14 cases? I'm just trying to understand how the %
15 process worked. Why would she want to know? %
16 A What I'm trying to do in my e-mail is §
17 provide information relating to the amount of work %
18 that's left to complete the investigation, and %
19 given my view of the -- of what needed to be done, %
20 we were going to need until December of '09. . g

.
24 Q You say in the e-mail that you sent to i
22 , "That is the very quickest I see this §
23 thing moving forward."” Was there some kind of %
24 urgency with this matter that you were trying to §
s get it done as quickly as possible oi - %
.
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;] A No, but I will say that over the years g
2 I've prided myself on moving all of my cases §
3 forward expeditiously. §
4 Q Would there be more of an effort or more %
5 of a concern to move a case that's on the National i
6 Priority List expeditiously than other cases? E
7 ' A Not from my perspective. %
8 Q And do you have any idea why they would %
5 be setting a target date for your case for August §
10 20097 E
11 A I don't know where that date came from. §
12 I'm suggesting December of '09. E
§
13 Q And where does this go? It says, é
14 . "Thanks, we'll go with December." Is this é
15. for scheduling purposes? Do you know? I mean,

16 why do they need these dates?

17 A I don't know. .
18 Q So at this point in time, in September é
.

19 of 2009, you're projecting that the case will be
20 ready to go to the Commission by December. Is

21 that fair?

o R R

22 A Yes.

2 Q Let me show you the next document and %
%

24 we're going to mark it as Exhibit 4. It's an §

25 e-mail exchange between you and Stephen Cohen, %
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Thursday, September 17, 2009, 9:58 a.m.
(Exhibit No. 4 was marked for
identification.)
Stepheg Cohen works in the Chairman's
office. 1Is that right?

A That's my understanding.

Q And did Stephen Cohen or others in the
Chairman's office express an interest in the
Goldman case?

A I would speak with Steve from time to
time about the Goldman case.

Q Did you speak with Steve about any of
your other cases?

A Sure.

Q Now Stephen Cohen says to you in an
e-mail Thursday, September 17, 2009, 9:52 a.m.,
"I've heard about the case. Will any individuals
be Wellsed? The Chairman actually asked about
that investigation specifically yesterday." What
did you know about the Chairman's particular
interest in the Goldman case?

A Nothing.

Q But in the e-mail that Stephep Cohen
sent to you on Thursday, September 17, 2009, 9:58

a.m., Stephen Cohen'says, "The Chairﬁan will be

D S o S T
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e

1L glad to hear we are going after an individual."”
2 So you knew that, or at least you knew that at the
> time.

4 A And the question's what?

b Q Didn't you know at the time that the

6 Chairman had a particular interest in the Goldman

R e e e

7 case and was interested in the fact that you were
8 going after an individual? é
%
9 A No. i
10 Q So you didn't get this e-mail from ;

i Stephen Cohen?

12 : Which e-mail are we

e R e P R e s

13 talking about because there are a bunch on the

14 page? %
15 MR. KOTZ: At the top of the page. E
16 :  Okay. ;

.

17 BY MR. KOTZ: From Stephen Cohen to[:::::::]

18 [ | rThursday, September 17, 2009, 9:58 a.m.

.
.
5%
-

19 "The Chairman will be glad to hear we are going

20 after an individual."

21 A Right, and the question is?

22 Q Well, you sﬁid before that you didn't %

Z3 know that the Chairman had expressed any view on %
§

24 the case, but you got an e-mail of the view from %

25 = the Chairman. So I'm trying to reconcile the two. §
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) A ‘All I know is what Steve is saying here.
2 Q Do you understand why the Chairman would

3 be glad to hear that you are going after an

4 individual?

%
%
.
v
:
i
‘é
i
%
i
H
|

5 A No.
6 o) Did you ever have any follow-up é
7 conversations with Steve Cohen about what the %
8 interest was of the Chairman in your case? %
x
9 A Not that I remember. ;
10 Q Do you have any idea why the Chairman %
11 was particularly interested in the Goldman case? g
12 A No. g
13 Q Did you ever have another case where it f

14 was told to you that the Chairman expressed an

#
§
L
§
&

15 interest about who you were going after in a

16 particular matter?

17 A Yes.
18 Q What were those other cases? What were
19 those other situations? You don't have to give me

20 all the details, but just generally.

21 A
22 Q And what was the view there?
23 A [::::::] there -- I mean I never had any

24 communications with her. However, with

R S T A T S SN e

25 there was an issue over whether or not we would

TR

L

B B B R A N B B B O B e R P R 3




Page 29

1 insist on a corporate penalty and I forgot who
2 told me it, but I do have it in my head that the

3 Chairman had a view that we should seek a

4 corporate penalty, and we negotiated one.
5 Q Do you know if the Chairman particularly

6 thought it was a good idea to go after individuals

O R O et

7 or was this just referring to this particular
38 case? §
9 A I have no idea what the Chairman's views &
10 on that were.
11 Q Did you ever have a briefing with the

12 Chairman about the ABACUS Goldman case?

13 A Never. v
14 Q How often did you talk to Steve Cohen §
1 about the Goldman case? %
16 A Very infrequently. §
17 Q Was it usually by e-mail or did you have ;
18 in- person conversations with him?

19 A E-mail.

20 Q Did you understand what Steve Cohen's

21 particular interest was in the case?

B e R S S e e

22 A Nope. V
23 Q Let me show you the next’docuﬁent. g

i
24 A There are other cases that for which my g
25 understanding is the Chairman -- that I have -- §

o T R N R R R B O O e
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that my understanding is the Chairman had some
level of interest in because she has spoken
publicly about our generic CDO investigation.

Q Okay.

A I think in Congressional testimony and
elsewhere described some of what we've been doing
in that space.

Q Did the fact that Stephen Cohen let you
know that the Chairman "will be glad to hear
you're going after an individual,” did that have
any impact on decisions in the Goldman case
vis-a-vis any individuals?

A Irrelevant.

Q So the Chairman's perspective on a case

is irrelevant to you?

A No.

Q But in that particular situation it was
irrelevant?

A We had decided to charge Fabrice Tourre

based upon the merits of the case and the evidence
against him. That's the basis for the decision to
charge Mr. Tourre.

Q And that decision was made before Steve

Cohen relayed what the Chairman's thoughts were?

A I drafted the Wells outline for Mr.
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Q But did you understand that the
Chairman's office was interested in the case? And
so the Chairman's office, not just Steve Cohen
personally, would also be happy to hear that a
complaint had been drafted?

A Yeah.

Q Let me show you the next document. It's
an e- mail between you and Cheryl Scarborough,
10-22-2009, 7:58 p.m., Exhibit 6l This is another
short one.

(Exhibit No. 6 was marked for
identification.)
It says, "ABACUS vote changed today, now
5 to 0, thumbs down." What did that mean?

A That was a staff vote of no confidence

in the litigator assigned to the case,

Q And how did that come about?

A He had antagonized the staff.

Q In what way?

A He's impossible to work with.

Q Can‘you give me more detail?

A I1'd rather not.

Q | You'd rather not?

A That's why we téok a vote. We said,

"Who feels comfortable working with

R
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1 And it was five no's.

T T T

2 Q And what was the effect of that?

3 A I conveyed this information to

NN S e

4 immediate supervisor and my immediate supervisor,
5 and my understanding is he quit temporarily.

9 Q As a result of the information that was

T R N e et

7 conveyed?

8 -\ I don't know.

9 Q Let me ask you about a little

s

1,0 bit. And I'm interested really in the substantive

RIS

11 issues. And there has been some testimony that

12 we've gotten in this case about a disagreement, a

S T o o I e

13 substantive disagreement, about primarily[::::]

14 whether to Wells and/or charge So

15 could you just give me what you recall about that

R A AR

16 kind of substantive disagreement?

17 A Well, I had two disagreements with

18 relating to how to charge the case. The

;
g

19 first related to whether or not to charge the

20 Paulson Hedge Fund, and we worked through that.

SR

21 And then he suggested we should charge

¥ [:::::]and we worked through that.

S S N S S N

23 Q What was the nature of the disagreement
24 on %
25 A From my perspective?

R A e
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Q Yep.
A We did not have sufficient evidence to
charge

Q What about in terms of Wellsing[:::]

Did you think that was a good idea®?

A I did. Well, I got to the point where I
felt like we should do that.

Q And what was the specific evidence that

pointed to that would lead to a

potential chaige against

A He -- created several packets

of documents that he believed supported charging

So there were, I would say, numerous

collections of documents that put together

that he believes supported charging

vrQ And you've reviewed all those?
A At great length.
Q But were not convinced that they
demonstrated that he should be charged?
A That's right.

Q But the 5-0 vote and the concern about

was that based on a substantive

‘disagreement or more of personal style?

A Well, there are five votes so, you know
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I Q You mentioned earlier that f
2 had quit the matter for a short time. How did you 2
3 learn of that? %
4 A I forgot. §
5 Q And what were the consequences of his %
6 leaving as litigation counsel? %
[ A What do you mean? I mean he was -- §
8 Q Well, if you were without a litigation §
S counselor, wouldn't that be a problem, that if §
10 this guy was -- %
11 A I may have renewed our efforts to get %
12 competent litigation counsel on the case, which I §
13 try fo do at the outset and was ﬁnsuccessful. So ?
14 it's conceivable to me that when I learned that §
15 had quit, that I tried again to get some of i
16 our stronger trial attorneys on the case. But §
17 ultimately, that didn't happen. We wound up with %
18 again. g
19 Q Do you know for how long of a period was é

20 he off the case?
21 A I don't remember.
22 Q Was it months or was it a very short

23 time period?

P B S S

24 A At least a couple of weeks. Maybe two .
25 to four weeks. %

;
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1 Q And was there somebody else in his place

2 during that two-to-four-week period?

R e B P SR P e

3 A I think may have been
4 performing the Trial Unit function during that %
5 period. I think was involved. %
6 Q Do you remember if that was around the §
7 time that it was going up for the calendar or %
8 before? %
9 A I don't remember. %
10 Q Let me show you the next document. It's §
]
11 dated 12-8-2009, 11:39 a.m., Exhibit 10. An é
.2 e-mail from you to and I guess you %
13 were copying yourself. %

14 (Exhibit No. 10 was marked for

15 . identification.)

16 And you say, wed" -- I assume

.
o
|
.

.

17 you meant we'd ~-- "like to pull this from today's
18 2B calendar. Thanks." How come the Goldman

19 ABACUS case was pulled from the calendar in

RS s R

20 December of 2009?
21 A My best recollection is that we were

22 going to revisit .at that time the decision not to

o TS R R e R

23 charge the Paulson Hedge Fund. I mean, in broad

R R RO O

24 strokes, it was pulled twice. And my memory is

25 the first time it was pulled to take another look
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at the decision not to charge Paulson, and we
decided once again not to charge Paulson. And it

was pulled a second time to revisit the decision

not to charge That's my best recollection.

Q And I'll show you the e-mail so maybe
your recollection will come back. Who -- just
before we get to that -- who was it -- who made
the decision to pull it back, say the first time?

A I think that -- my memory of it was that

must have been back on the case I believe

and expressing the view that we should charge the
Paulson Hedge Fund which he'd been doing for a
while. And then my memory is that there was just

a decision to take another look at that charging

decision.
Q So the decision wasn't made by you?
A No.

Q Was it made by somebody within the
Commissioner offices or was it made by somebody
within the Front Office Division?

A I don't know, but my memory of it was it
was pulled to -- because the Trial Unit wanted to
take another look at the decision not to charge
Paulson. So I think it was in deference to the

Trial Unit's view regarding the charging, you

R e

R
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R SR DA TR

1 know, an important charging decision. And so |
2 let's make sure we're all comfortable with the way %
3 we're doing it. %
4 Q And so why wasn't that decided before it §
5 was put on thé calendar to begin with? %
6 A Well, it was. The decision was not to %
7 charge Paulson. é
8 Q Right, but I mean whatever issues -- %
9 well, see what I'm trying to understand, this f

10 investigation's about timing. So if you look at
11 it from the outside, something goes on the

12 Commission calendar and then it's pulled, the

i R S R s

13 assumption is that it was somebody from the

14 Commissioners who made that decision. Otherwise

‘
.
:
:
i

15 you would think that the decision would be made
16 internally before it was brought up to the

17 calendar.

5 R TS

18 A My understanding was was very

19 vocal in expressing the view that we needed to

20 charge the Paulson Hedge Fund on a scheme

2.1 liability theory, and my understanding is the case
22 was pulled to reexamine that issue. Which I had

25 given great thought and consideration to over the

T R

A R RO OO P LR

24 previous year and formed a view that was contrary

25 to
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Q Did you have an opportunity to advocate
in favor of not pulling it and just going forward?

A I don't understand that question.

Q Well, it seems as though went

to somebody and expressed this view and that
person, whoever it was, made the decision to pull

it. Did that person or anyone else come back to

you and say, is saying 'X.' What do

you think?" In other words, you would have had an
opportunity to express the opposite view and maybe
the decision would come out differently.

A My view was the case was ready to be
brought in December, however, if people wanted to
reexamine critical charging decisions like this
one, I was comfortable doing that.

Q Let me show you the next document.

We're going to mark it as Exhibit 11. It's an

e-mail exchange between you and

12-8-2009, 11:59 a.m.
(Exhibit No. 11 was marked for

identification.)

Now who's

A He's an in my group or my old
group.
Q Was he one of the five who voted?

SR
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because of those issues that he was raising. And
this e- mail is suggesting that we -- well, here,
we're not pulling it from a calendar. We're

pulling it from a 2B just because we were going to

take testimony. Well, I mean --
Q Let me show you the next e-mail, too.
Okay? And this is an e-mail from to

you, 12-8-2009, and we're going to mark it as
Exhibit 12.
(Exhibit No. 12 was marked for
identification.)
A Okay, yeah, I remember this one. See,
it says, "in consultation with the Trial Unit, it

was determined we should take testimony  from

prior to making a recommendation." This I

do remember.

Q And let me tell you what else has been
told to us because I want to make sure that you
have the full recollection and we get this exactly
right. What I think maybe one or two other folks
have told us is that there was a disagreement

about whether to interview or take testimony from

And that believed that

you should take testimony from You

'é
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And in this one, at the bottom of the
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page it says, "The above-captioned matter had been

withdrawn from the December 17 closed-meeting

agenda by the staff. In consultation with the

Trial Unit, it was determined that staff will take

testimony from

prior to making a

10

i

12

15

14

12

16

17

18

18

recommendation to the Commission." And then you

say, "Trial Unit wants to take additional

testimony," and says,

"because?" and you say, '"good question." So did
-- these e-mails, did they further assist in your

recollection that it seems as though it was

specifically to take testimony that this

was pulled the first time?
A I mean that's what the e-mails suggest.
The only thing -- I just don't remember if the

Paulson issue was laid to rest at this point.

Probably, actually, probably to this day,

20

thinks we should have charged the Paulson

21

22

23

24

25

T e

Hedge Fund. So in his mind probably no. But I
can't remember if the Paulson issue was still a

live issue at this point or not.

&
|
I
%
.
%

R

G S R e R A T 7%

S

S

B R e B B o e

i
i
§
:

e B A

T R R A R A R R

Q But in reviewing these e-mails, you do .
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recall this other issue about taking .
.

B e B T T













10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

23

Goldman, as a supervisor of the case, I took it
upon myself to basically learn the case in a way
that would allow a judgment to be made over what,
if any, individuals ought to be charged. And I
spent time and effort mostly in the summer of '09

doing that. And at the end of that process, it

Page 51

was my judgment that the record supported charging

one and only one person, Fabrice Tourre. So

during this time period, I personally was of the

view that there was no point taking

testimony. It wasn't really on my radar. I was
trying to get the case wrapped up.

Q So do you know why in November, early

November, would have sent a

subpoena to Goldman Sachs' counsel for

testimony?

A I don't know. Maybe had him do

it. I don't know. But again, my view was there

was no case against so what's the point?

Q And eventually the team did take

testimony, right?

A Yes.
Q And you were involved in that?
A I attended.

Q What do you recall from that testimony?

e
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article. Does this refresh your recollection?
This is the article you were talking about?
A Is this Louise Story's article on

Christmas Eve?

That's what I remember,

the 23rd.
A Yeah, okay, so I remember. I don't.
remember the e-mail but I remember the article.

BY MR. KOTZ:

Q And who's

A You know, I don't know.

Q He says in this e-mail, "I wonder how
they got the story?" Was there any concern at any
point in time that anybody with the SEC had leaked
information or given information to the New York
Times that formed some or all of this story?

A Not in my mind, no. We'd been quietly
investigating the CDO market for two years --

Q Is there any -- I'm sorry --

A I mean, to my view and I didn't see
anything in the article that suggested to me a
leak at the SEC.

Q And then he says, "I wonder how they got
the story?" Did you ever make any effort to

inquire how the information had gotten out to the

R e R
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1 A I sort of don't understand the question.

Z I mean, we'd been investigating the synthetic CDO

3 market for the better part of two years. There

4 wasn't much in there I didn't know. (

5 BY MR. KOTZ: %

6 Q Let me show you the next document. §

7 We're going to mark it as Exhibit 17. An e-mail i

8 between you and Steve Cohen, 1-4-2010, 7:16 p.m. §

9 (Exhibit No. 17 was marked for g
10 identification.) %

|
i1 So the bottom of the e-mail -- actually %
12 if youAlook at the second page -- is the e-mail we §
13 looked at before where explains that
14 "the matter had been withdrawn from the December ?
15 17 closed-meeting agenda in order to take the ;
16 testimony of ' And then you reply g
17 on January 4 éaying, "We will be resending this %
18 recommendation up to the Commission on Friday, %
19 January 8." Then there's a little back and forth %
20 about the dates. Do you remember when %
21 testimony was taken? §
22 A No. I think around this period though, §
23 but that's a matter of record. %
24 Q And so what I guess -- it seems to %
25 indicate from the e-mail -- and I want to just get %
%
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your recollection -- is that the decision was made
to withdraw the matter from the calendar for the
specific purpose of taking the testimony. And it
looks like you took the testimony, and then as
soon as you took the testimony, you want to put it
back on the calendar. Is that consistent?

A I mean my recollection was that the case
that we Wellsed in the summer and fall of 2009 was
the right case to bring. I just kept throwing
that thing up on the calendar trying to get it out
the door. My view is the case had been ready for
months.

Q And you say in this e-mail on January 4,
2010, at the bottom of the page at 4:15 p.m.,
"This is a high profile Enforcement case that has
recently became -- that recently becamé -= time
sensitive."” What did you mean that it recently
became time sensitive?

A You know, I really don't remember. Hold
on, let me think. I don't remember. I mean,
again, my recollection was the case that we
essentially finished investigating in the spring
of '09, that we Wellsed in the summer and fall of
'09, was the right case to bring, and quite

frankly that was the case. We brought it six
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what you were referring to?

A I don't remember. I mean what's equally
possible is I'm just saying it's time sensitive
because I'm ready -- I want -- I'm like -- I mean
I thought the case had been done for several
months, and I'm ready -- I'm trying to get it
filed. That's my frame of mind.

Q But you think it may have had to do with
the New York Times article since that's --

A That would be --— I don't know.

Only if you know, don't

speculate.
A It was the Holidays. I don't know. I

don't remember.

: Do you have knowledge of

that?

A What I have a very clear recollection
throughout this period is the case that we had
wfapped up in the fall of '09 was the right case
to bring, and I was trying to-bring that case.
And that's the case we wound up bringing in April
and nothing changed.

BY MR. KOTZ:
Q And in the next e-mail you say, "Steve

agreed that it made sense to file against Goldman
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1 Cromwell and who was, I think, Goldman's principle

2 outside attorney during the ABACUS investigation.

e P e e

3 Q And then you respond to Adam, "Do you
4 have any additional intel on the Senate
5 subcommittee? Do you remember this issue .§
6 with the Senate subcommittee? i
%
7 A We knew that the Senate Permanent %
8 Subcommittee on Investigations was investigating 5
9 the CDO market and were looking at many of the -- %
10 appeared to be looking at many of the same issues é

11 that we were looking at, in particular had focused

SRR

12 more or less the same timeframe we'd focused on,
13 sort of '06, early '07 timeframe. We'd obtained
14 copies of their subpoenas from somewhere and had

15 really only asked the firms that we knew they'd

S o

16 subpoenaed to basically give us a me-to document é
17 production so we had some sense of where they were %
18 headed. But I, you know -- but that's -- and so %
19 we knew that they were looking at some similar é

20 issues and that was my interest there. But we
21 were never too clear, at least in this time
22 period, on exactly what they were looking at or

23 what their concerns were so it looks like I'm

R o S SO S P

24 asking if he has any idea what they're up to.

25 Q Let me show you another couple of
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recollection was I was trying to file the case
against Goldman and Fabrice Tourre. And from my

perspective, discussions about whether or not to

charge and related ones -- and similar ones

-- about Paulson were -- although, you know, these
were important charging decisions and needed to be

thought about and considered -- to me we were

never going to get there with and I was ready

-— my frame of mind was let's file the case we
have because that's all the case we're going to
have. And I wound up being right about that.

Q But do you remember that others had the
concern about this Permanent Subcommittee on
Investigations? There was some talk of a hearing
and that they wanted to make sure to at least get
the case in chief against Goldman and Tourre out
before the hearing.

A No, I mean, my interest was just in

-filing the case that we had as soon as we could.

Q So do you know what Robert Khuzami's
referring to when he says, "The inquiry may be one

additional reason to proceed with the case and

Wells on parallel tracks?"
A You'd have to talk to Rob about that.
Q Let me show you the next document and
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was Exhibit 17 in that January 4 e-mail that the
ABACUS matter had recently become time sensitive,
is it possible that the Permanent Subcommittee on
Investigations had any relation to time
sensitivity?

A I doubt it.

BY MR. KOTZ:

Q Now let me show you another document,
and we'll mark it as Exhibit 21. It's an e-mail
exchange between Robert Khuzami, Lorin Reisner,
and George Canellos, 1-7-10, 12:43 p.m.

(Exhibit No. 21 was marked for
identification.)

And this is about a conversation you had

with

A I don't know who b

Q from the U.S. Attorney's Office
maybe?

A Yeah, I think so.

A Yeah.

Q So do you remember what this was about?

What was the interest on the part of

A Yeah, my memory of this meeting was -- I

think I was in New York on some other matter. I
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forget what. And the U.S. Attorney's Office for
the Southern District of New York had known about
both our ABACUS investigation and our generic --
what I call the generic -- CDO investigation. And
they wanted a briefing. We gave them one.

Q And was there any further work with the

U.S. Attorney's Office on the ABACUS case?

A No.
Q Let me show you the next document.
A Hold on -- not until after we filed.

0 We'll mark this as Exhibit 22, an e-mail
exchange between you and Steve Cohen, 1-15-2010,
11:25 a.m.

(Exhibit No. 22 was marked for
identification.)

So in this e-mail exchange I guess you
forwarded to Steve Cohen the e-mail you had
previously sent to Khuzami, Reisner, and Scarborough
about Goldman providing copies to the Senate. And
Stephen Cohen replied, "We really need to bring
this case on the 28th." Why did we really need to
bring the case on the 28th?

A I don't know.

Q Well, when you got this e-mail, did you

understand what he was talking about?

SRessa

S R R A R s

SRR

T

I R OR AR

i

7

S\

R

S

T

RS

ST

s

R

e Y B RS

b e e




Page 72

1 A No, but I can tell you that, you know, §
24 my view was this case should have been filed, it %
3 could have been filed, in December. I think we %
4 had already pulled it from the calendar once. My §
5 view was the case had been ready for a while. If §
) he's saying file on the 28th, I'm like great, %
£ let's file on the 28th. g
8 Q But do you recall that the particular §
9 need to bring the case was related to -- as you §
10 can see in the e- mail below -- the information i
11 you were providing about the Senate? vg
12 A Not at all. In my view the case had %
13 been ready for months. I mean if you're trying to i
14 suggest in your questioning that the timing of the g
15 case in my view related to the Senate inquiry, §
16 it's ridiculous. My view was the case had been %
17 ready for a while. We'd had substantial delays in §
18 getting it out the door because of some disputes §
19 with and the Trial Unit. And so my g
20 whole frame of mind as far as this case went is %
21 let's get it out the door. And that had been my §

22 frame of mind for -- January, February -- about
A two or three months.

24 Q But what I'm suggesting is that perhaps

R

25 in Stephen Cohen's e-mail on Friday, January 15,

£
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1 2010, 11:24 a.m., in response to you forwarding

2 him information about the Senate, when he says,

R o

3 "We really need to bring this case on the 28th,"

e

4 he is saying that because of the Senate Permanent

e e

5 Subcommittee hearing.

R S R P R R S s

6 A I had been trying to file the case since
7 back in December. If he wants to file it January

8 28, I'm like great, let's file it January 28th.

9 Let's just file it. That's my frame of mind.
10 That's my frame of mind. As far as what Mr. Cohen
11 meant here, you just talk to him about it.
12 Q You said it was ridiculous to suggest

13 that the timing of the case was related to the

R

14 Permanent Subcommittee on Investigations. But is

15 it ridiculous to suggest that Stephen Cohen in

16 this e-mail is saying, "We really need to bring

17 this case on the 28th," because of the timing of

|
g
.

18 Senate Permanent Subcommittee?

PR

159 A Talk to Steve about that. My view was

20 the case had been ready for a while. It should

21 have been brought back in December.

22 Q But do you recall that in your efforts
23 to move the case forward, yoﬁ were helped by the
24 fact that there was this Senate Permanent

25 Subcommittee and that was a reason that others

R A e N e e e e
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potentially may have had to bring the case out

earliex?
A No.
Q Do you remember getting this e-mail from

Steve Cohen saying, "We really need to bring this
case on the 28th?"
A No.

Q Let me show you the next e-mail.

: It's been an hour and a

half. Let me just ask if the witness needs a
break. I don't.
A I don't.
MR. KOTZ: When you need a break, just
let me know. We'll stop. I think we're doing

pretty well moving through it.

rgﬁ J: Do you have a ballpark as

to how much longer it might go?

MR. KOTZ: I don't know. Maybe an hour?
It's hard -- it's kind of hard to tell. We're
actually moving'pretty quick. He answers quickly
so that helps some. We'll do our best to get it
as quickly as we can.

BY MR. KOTZ:

Q So the next e-mail is dated 1-15-2010,

11:54 a.m., from Stephen Cohen to you, and we're
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1 going to mark it as Exhibit 23.
2 (Exhibit No. 23 was marked for - .

3 identification.)

B

4 And this is following on that same

R

Pt

oo

5 exchange. Stephen Cohen asks you, "Do we know who

PR

Q) in Senate asked for documents? What" -- think it

7 refers to Committee —-- he said, "I believe this

%
i
S
?

L
£
%
i
§
:

8 one. See attached. We are seeking to confirm."
9 Then you say, "The answer is yes, the Senate

10 Permanent Subcommittee on Investigations. You

11 should also know that

G R

12 on Xmas Eve in response to the NYT article.

13 See doc request attached."” And then Stephen Cohen

14 responds, "Thanks. Feel free to share with ENF

R N Y T TR e

R B R B P ST R

15 Enforcement folks that the very soft intelligence
16 our folks are getting is that PSI does not intend
17 to do a hearing, but rather an investigation and

18 PSI is probably the most conscientious committee

syt

19 about safeguarding nonpublic information. That

20 being said, we should still operate as if our

RS

21 stuff may get out to the public before we want it
22 to." Do you know what Steve is referring to here?
23 A He's talking about the PSI

24 investigation.

25 Q And what was the concern about the PSI

R A o T P S e
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so much ABACUS which was done.

Q Do you remember that in fact thaﬁ it
seems as though initially there was the feeling
that the PSI was going to do a hearing and then

further information revealed that it wasn't going

to do a hearing?

A What I remembered is that it was always
a mystery.what they were up to. Obviously, I knew
they had -- or had reason to believe they had --
some of the same documents we had and quite

frankly until I saw the hearings on TV or shortly

R B e R S o

A A

before then, I had no idea what they were up to.

Q It's clear that Stephen Cohen at least
was interested in what was going on with the PSI
Committee, right?

A Talk to Steve.

BN RS8R N S o R e

Q That was never conveyed to you? %
A I was —-- I had some level of curiosity
but didn't really -- I didn't really on -- quite

honestly, I didn't really care.

Q But was that ever conveyed to you that

others cared more about the PSI?

%
.
¢
S\g

A Nope.
Q Even through all these e-mails back and

forth to Steve Cohen about intel? You never got

g?m&\*\ A TP T R O
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1 the impression that Steve Cohen was interested

2 about what the PSI was doing, when they were doing
3 it?

4 A My interest was in filing the case. It
5 was always a little, kind of mysterious what the

6 PSI was up to. I didn't really care. I didn't

|
.
é
-
%
|
£
§

7 care about really -- I mean, I don't want to be
8 dismissive. They have an important mandate and
9 actually the hearings wound up being pretty

10 interesting, but at this time I didn't care.

11 : He's asking about whether

12 Cohen had an interest. I mean, Cohen is referring
13 to it in his e-mail. I guess in addition to what

14 Cohen states in his e—- mail concerning his

15 interest, if any, in the PSI, do you have any

16 additional information that you can supply?

17 A No. I mean I don't even know what their

18 mandate is now that I'm thinking about it.

19 BY MR. KOTZ:

20 Q So what we're trying to understand is
21 why was there such -- all this interest in it?

22 A There was very little interest on my

23 part about what the PSI was up to, however, I did

év
£
ot
%%
325

24 watch some of the hearings. That wound up being

25 -

|
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Q And you don't know what the reason that
others seemed to be interested in the PSI?

A No.

Q Did you ever hear that perhaps the
interest related to the fact that if the PSI had a
hearing before the case was brought, then some of
the information about the case or ‘the fact of a
case would get out into the press before the SEC
had an opportunity to bring their case, thereby
stealing some thunder from the SEC when they
announced their case?

A And the question's what?

Q Did you ever hear or learn that we were
trying to figure out what the potential issue was
with the PSI hearing? And so I'm going to suggest
a possible reason why Steve Cohen or the
Chairman's Office or others within the SEC, unlike
you, would be interested in what the PS; was
doing. And that reason is that if the PSI would
come out with the fact that they were looking --
that there were issues related to Goldman, that
that would steal some of the press attention or
the thunder so to speak from the SEC when they
finally announced that they brought a case.

A And the question there is whether or not

B R T B B R TSR R TSS

R T Ve

R B S S R v

AR TR R S BRSON NG DA RS AR

o S S B OO

sy

T e

Y

I

o A O

R S S B

o




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Page 80

I had conversations with people?

Q Were you aware of that thought process?
A No.
Q Let me show you the next document.

We'll mark it as Exhibit 24, 1-22-2010 e-mail,
6:36 p.m., between you and Kenneth Lench.
(Exhibit No. 24 was marked for
identification.)

This e-mail has discussion about the
timing of the action, assuming there was
authorization Thursday, 1- 28, you say, "Unless
people have different view, our preference is to’
file our complaint the morning of Friday, 1-29."
Ken Lench responds, "I can't recall now but wasn't
there a reason we couldn't wait until Monday?"

And you respond, "Not really except my view that
we are on a 24/7 news cycle. Think of all the
attention Gretchen's NYT's piece on synthetic CDOs
garnished and it ran on Xmas Eve. You and I need
to talk Monday about the press release." And let
me show you the next document as well, marked as
Exhibit 25. It's an e-mail exchange between you
and Cheryl Scarborough, 1-22-2010, 6:09 p.m.

(Exhibit No. 25 was marked for

identification.)
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And in this one there's a similar
discussion. Cheryl actually responds to the
e-mail about -- your e-mail about -- when to file
it and she says, "I would prefer not to file on a
Monday -- on a Friday -- I suggest Monday, Feb.
1." And you say to her, "I realize that's the
approach we have taken in the past. My sense is
that we're really on a 24/7 news cycle nowadays.
In a similar e-mail, look at how much attention
Gretchen's NYT's articie got and it ran Xmas Eve."
And Cheryl.says, "I disagree." When you said,

"_ .. the approach we've taken in the past," what
were you referring to?

A Okay. So I would say that over the
years in Enforcement, there's been a preference
not to file actions on Fridays because the
consensus view is that no oné reads the newspapers
on Saturday. Right? My view is, as expressed
here, it doesn't matter. We're on a 24/7 news
cycle and Friday's like any other day.

Q And I guess Cheryl Scarborough disagreed?

A ‘Yep.

Q So at this point in time you were really
poised to file this document in January? I mean

you were even discussing the day that it would be
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1 filed. Right? g
2 A I assume from this we're on the %
3 calendar, but, you know, but I figure you got an %
4 e-mail that establishes that. §
5 Q And so further on in this exchange, %
6 there's an e- mail from Steve Cohen to you dated %

7 1-25-2010, 7:51 a.m., which we're going to mark as

T

8 Exhibit 26.

9 (Exhibit No. 26 was marked for g
10 identification.) %
11 I guess you sent an e-mail where you g

12 made this point about the 24/7 news feed, and you

AR TR,

13 also made a point about "a more specific desire to

14 file in advance of the annual conference of the é
15 American Securitization Forum which kicks off next §
16 Monday." What was that all about? é
17 A Oh, okay. So I was scheduled to speak g
18 at the American Securitization Forum on a panel g
19 about the Structured and New Products Unit which §

§
20 had just been created, and, you know, quite i
21 frankly I had very little to talk about. And so %
22 I'm throwing in here my two cents that were we to %
23 file the ABACUS case in advance of that, that §
24 would give me something to -- well, I think it was g

|
25 ~- it would give me something to talk about. I §

i
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1 would view that as being just a minor thought. It

2 would be a personal "benny" to me to have

A P e P e

3 something to talk about because I didn't really

4 have much to talk about.

> Q I assume you found other things to talk
6 about because it wasn't filed yet? And then Cohen

£ says, "I'll poll folks and let you know our

o S S A S e B

T OO e

8 thoughts.” And then —— I mean I don't have to put

9 into evidence but you respond, "Works for me. You
10 might want to check with Lorin." Do you remember
11 what the final determination was as to that issue?

12 A Well, we didn't file the case until

R A st

s

13 April, so --

14 Q Right, but do you remember if there was

B

15 a determination made at that time when you thought

16 you were filing the case on whether to file it on g
13 Friday or Monday? %
18 A I don't, I don't. I do know that -- I %
19 do have the recollection that my bosses did not §
20 share my view of the press. But I forget. I i
21 mean, again, we didn't file the case until April %
22 so it was mooted somehow. z
23 Q Let me show you the next document, %
24 Exhibit 27, dated 1-26-2010, 11:38 a.m., from %
25 to you, copy to %
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meeting with David B. -- I assume that's David
3ecker -- and Rich Levine from the Office of
General Counsel. Do you remember what that
meeting was about?

A ABACUS?

Q Yeah, but anything in particular?

A All I remember about it was we had met
with Rich Levine a couple of times in connection
with really the decision not to charge Paulson.
And then David Becker was our new General Counsel
and I guess he was getting up to speed with the
case and we had a meeting. That's my
recollection.

Q Did this have anything to do with why
the case was then pulled again from the calendar?

A Not to my knowledge. We just talked to
David about the case, you know, the substance of
it, not the timing.

Q Let me show you the next document dated

1-27- 2010, 2:21 p.m., an e-mail exchange between

you and We're going to mark it

as Exhibit 29.
(Exhibit No. 29 was marked for

identification.)

Who's by the way?
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il Q And in the Wells process with did

2 you learn anything that you didn't already know or

A A A T R e P

3 assume was the case?

;a_
.
§

4 A I remember his Wells submission was very

) strong. It was well represented. New facts? I

§
.

6 don't remember any new facts coming to light

i during that period, but it's possible.

38 Q But there were no facts that came to

SRR

9 light during that period that changed your overall

10 opinion of whether to charge

11 A That's right, yeah.

SRR

12 Q The next document is dated 2-5-2010. An

13 e-mail from you to

14 and marked as Exhibit 30. %
15 (Exhibit No. 30 was marked for |
16 identification.)

17 You say in this, the top e-mail, "Ken

18 and I had an interesting conversation with a
Nk couple of Bloomberg reporters yesterday. They are

20 all over this issue which is worrisome. Not sure

i
%

21 what if anything we can do about it." Why was it E
22 worrisome that the Bloomberg reporters might have %
23 information? §
24 A What I remember is we met. Ken and I §

§

25 had sort of a meet and greet with two Bloomberg

i
{
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reporters, just coffee at Union Station because we
were the new leadership team of the Structured and

New Products Unit. You know, they asked us what

‘our plans were for the Unit, and we went through

it in general terms. And then they asked some
questions that I did not respond to that suggested
to me that they had information relating to --

trying to remember now -- oh, yeah, I think it's

-- okay, yeah. I think what was

happening around this time was -- my recollection

is that the press was starting to get onto what

I'1l call the story. was a

And although they

didn't name the name, it seemed pretty

clear to me and the way I inferred some of the

comments and questions I got from this reporter,

was that they were onto that, onto the

situation. And ultimately there ended up being a

big piece in ProPublica So that was

gurgling up. I mean I had been, again, very
personally pleased with the fact that there had

been -- aside from the Christmas Eve article --
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1 very little or no, really no, mainstream financial

PR e PR N D IR e e

2 press on the stuff we'd been investigating which T

e R S S

3 -- was good as far as I'm concerned. And so I
4 didn't like to hear that these reporters were kind

5 of sniffing around some of this stuff we'd been

|
;
fé
|
:
P

6 sniffing around.
7 Q Do you remember which Bloomberg
8 reporters you met with? i
|
9 A One was named Josh. §
.
10 Q Jesse Westbrook, does that name sound %
11  familiar? '
12 A (No audible response.) %
13 Q There's another e-mail. I don't know %
14 that I need to show it to you, but you say, "I %
15 continue to be slightly unsettled by the questions f
16 we got yesterday from the Bloomberg reporters %
17 targeted clearly at the ABACUS-type CDOs under §
|
18 investigation. Not sure what if anything we can §
19 or should do about it, but I don't like it at §
20 all." 1Is that the same? é
.
21 A And who's that to? §
.
22 Q Ken Lench. §
23 _ A Oh, I guess, yeah. I guess I -- I mean, §

24 again, I had been pleased that for the better part

25 of two years, the press had apparently been either

P A e A R At e
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uninterested or oblivious to some of the things
we'd been looking at in the CDO space. And that
was —-- that seemed to be changing during this time
period, after the New York Times article and these
inquiries from the Bloomberg reporters. And I
personally, again, prefer not to have press
attention on my investigations.

Q There's this e-mail exchange between you
and Stephen Cohen where he asks the status of
Goldman's CDO in 2-19-2010. I mean I could show
it to you, but it's just him asking, "What is the
status?" And you say, "Can you call?" Do you
remember communicating with Steve Cohen during
this period about the Goldman case?

A No.

Q Did you generally keep the Chairman's
Office updated about where you were with the
Goldman case?

A Right. So, again, Steve is a friend and
a professional colleague. He litigaﬁed his first
case out of my group. I like him. He had shown
some interest in the case. I mean, just so you
know, like wheh I'm talking to Steve, I'm talking
to Steve. In my view not the Chairman's Office,

just like I would talk to someone down the hall
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1 , (Exhibit No. 32 was marked for

2 identification.)

3 And in this e-mail exchange,

9
o
.
§

4 refers to the latest from an expert, somebody

5 named Do you remember what

e P P

6 was providing?

7 A We retained back in to

8 educate us on the CDO markets. I met with him

9 back . He's a very smart academic, very

10 little real-world experience. I'm not sure I ever

11 met with him again or discussed anything with him

T

17 again. I do have a vague recollection that

13 [::::::]was meeting and discussing something with

RSP R

14 but I don't know what. §
15 Q And then in this e-mail says, ;
16 "Given the time constraints, I think we should i

17 proceed at this amount with the payment taken from
18 the current contract." Do you know what time

19 constraints there were at that time?

T R A R R

20 A I don't know what time constraints
21 referring to.
22 Q Do you know whether there were time

23 constraints in connection with the ABACUS
24 investigation?

25 A My view was that the case had been ready
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the case forward? That there was some kind of
time --

A That was my view.

Q Right, but I mean other than your view
conveyed from anybody else?

A Not that I recall.

Q Did anybody from the Front Office, the
Chairman's Office, ask why hasn't this case been
brought already? What is the holdup?

A Well, we've seen some e-mails where
those questions were asked.

Q Do you remember anything else about
that? Any frustration being expressed by anybody
which I'm sure you shared, but that --

A There were substantial delayé in filing
the case because we had to revisit two charging
decisions. One was whether or not to charge

Paulson, and the other was whether or not to

charge was of the view that both

of those -- that entity and that individual --
should be charged. I was of the opposite view.
It was a long and painful process resolving those

issues. Took about six months so in my opinion,

élayed the filing of this case about

six months, added nothing.
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i over to the Senate Permanent Subcommittee on

2 Investigations. Do you remember any concern about
3 the fact that was going to the Senate
4 Permanent Subcommittee on Investigations and might

5 have information about the Goldman case?

6 A I knew she was detailed to the Hill. I

7 didn't know what she was doing over there. I

8 mean, she should have been recused from any matter

9 that she worked on, but I don't -- I just remember
10 that she was over there. And here she's asking me

11 for a CDO textbook or something.

12 Q Right.

13 A I didn't -- I can't remember if I gave

TR

14 her one.

T

15 Q But you don't remember any concern that
16 she's going to examine the role of Structured
17 Products? You're working on an investigation and

18 there might be concern that information was

B S T e

19 shared?

20 A Me personally, I would say, you know, i
:
|

21 is a professional. And to the extent that §

22 she would -- her professional obligations require %

23 that she keep certain information confidential,
24 she would do so.

25 Q Did she know about the ABACUS case?
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A Not to my knowledge.

Q She might have just known from
generally, but you didn't have a conversation with
her about it?

A I never had a conversation with her
about it.

Q Let me show you the next document, dated

3-5- 2010, 10:41 a.m., between you and

Exhibit 34.

(Exhibit No. 34 was marked for
identification.)

In the bottom of the e-mail page,
there's an e- mail from you to Lorin Reisner,
Friday, March 5, 2010, where you say, "Lorin, I'm
a little uncertain as to the next steps on

ABACUS." Do you remember what you meant by that?

A Let me read the e-mail, please?
Q Sure.
A Okay.

Q So what do you remember about that?
A I guess this is around the time that Ken
Lench and I were gearing up to do kind of like a

road show for the Structured and New Products

Unit, which we had recently been

All the Unit leadership was traveling the
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Q What is a special closed Commission
meeting?
A My understanding was that, given travel

schedules of certain Commissioners, there was
going to be a two- or three-month period of time
where all five were not in town on a Thursday when
we usually have our meetings. »And so the
Secretary's office had scheduled a "special closed
Commission meeting"” on this Wednesday, April 14.
And we were shooting to get ABACUS on for that
meeting so that‘there'd be all five Commissioners
there.

Q Did you need all five Commissioners in
order to have a vote on going forward with the
case?

A My understanding is that for routine
matters, as long as you have a quorum, that's
fine. But for national priority-type cases, it's
preferable to have a full five Commissioners, four
Commissioners and Chairman. It's not required by
law, but it's my understanding that that's the
practice, currently the practice. To give
everyone a chance to participate.

Q Do you want to keep going? Do you want

to take a break?
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A No, I'm fine.

0] This next document we're going to mark
Exhibit 38, an e-mail dated 3-22-2010, 7:36 p.m.,
from Ken Lendh to you and Lorin Reisner.

(Exhibit No. 38 was marked for

identification.)

There's an exchaﬁge here from you to

Lorin Reisner and Ken Lench, Mbndéy, March 22,
2010, 7:29 p.m., talking about a Hill staffer
who's "clearly developed some sort of interest in
the factual record relating to Goldman's ABACUS
series o0f synthetic CDOs. He's a;ked to interview
IKB employees informally. IKB's counsel indicated
that his client has elected to cooperate in some
form or the other." And you say, "My inclination
continues to be -- not to be -- to not reach out
to the Hill staffer at least until we file our

complaint.”" Do you remember what this was about?

A Yes.
Q So who was the Hill staffer?
A I don't, you know, I don't remember. I

mean, we never -- I don't remember. We never, I

mean,'my recollection is we -- oh, there it is,

Sorry, I take it back. [:::::]
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gl Q So why was your inclination —-- you say

2 that a couple of times here. The bottom e-mail

S e e R R

3 also you say, "My inclination is not [underlined]

AR

4 to reach out to the Hill staffer,

2 Why did you have that inclination?

R SRR e

6 A I mean, again, I really did not have a

7 clear view or understanding as to what the PSI was

8 up to, what their mandate was, what they were
9 looking at. And my instincts were just to stay

10 away from them.

R S A R S S A S R

11 Q Well, why not reach Qut and then you

1 could find out more what their mandate is and what %
13 they were up to? Why did you have the inclination z
14 .not to do that? | %
13 A You ask them questions. They ask you E
16 questions. My inclination was they've got their %
17 job to do. We've got our job to do. %
18 Q So you didn't want to provide g
12 information to them about your investigation? Was §
20 that part of the concern? %

s

21 A What they were doing was their business.
. What we were doing was our business.
K Q And in the end, did you or anyone reach

24 out to this Hill staffer?

B R S O AR Ry

25 A We did have a meeting with the PSI i
R o N R B R B e R T F ) ~’*r’"
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months at this point.

Q And so would there be a different
perspective after you filed the case in terms of
meeting with them?

A A different perspective as to what?

Q Well, you said you gave reasons why it

didn't make any sense to meet with them. But then

after the case was filed, you did meet with them.
So I'm trying to understand if there is some kind
of different perspective on whether meeting with
them makes sense after the case is filed.

A After the case was filed, I was told to
attend a meeting at PSI and I did.

Q Sé from your perspective, it didn't
matter whether it was before or after. Your
inclination was not to meet with them generally.

And it didn't make a difference whether it was

~ before or after the case was brought.

A I had some curiosity as to what they
were up to, otherwise I didn't care.

Q Would there be less of a risk to meet

with them after the case was filed than before the

case was filed?
A I didn't think about that.

Q What did you learn when you did finally
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(Exhibit No. 40 was marked for
identification.)
So Lorin Reisner was providing comments

it looks like to the report on Tuesday.

A You mean the complaint?
Q I'm sorry, yes, to the complaint. And

you say, "Let's discuss filing mechanics

S R N O

tomorrow.”" So that would be discussing it on I

guess Wednesday. I just want to put these in

O o AR

front of you so you have them so you can -- they

can help you refresh your recollection and know

R N R

that I have specific questions on them. Okay? f
So, the next document we're going to mark as %
Exhibit 41, from to i

and you, 4-13-2010, 9:21 -- I'm sorry, %

9:12 p.m.
(Exhibit No. 41 was marked for
identification.)

And in this e-mail there's an e-mail

from -- who is

A He's in the Trial Unit, and he was
assigned to the case relatively late in the game.
Q He says, "Just curious, did we ever hear

back whether we intend to file tomorrow after the

2
§
-
%

i
meeting or Thursday morning?" And §
S e T 3 e e o R R P P ,v
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(Exhibit No. 42 was marked for
identification.)

And this is 4-14 so this would be

Wednesday, the plan is to e-mail you a

complaint cover sheet and summons late tonight or
early tomorrow morning with the expectation you
would sign on my behalf and then file the action
as soon as the Clerk's Office opens. Any problems
with that?" And below you sent on Tuesday, April

13, "A revised complaint attaching Lorin's

thoughtful comments and careful fact

check." So at least according to this e-mail, it

seems as though it was done and ready to go to be

filed on Thursday. Or even to send up to

in New York late Wednesday.

A Right, so, amongst the things that I was
engaged in during this time period was continuing
to revise the complaint, which we were still doing
at this period of time. I had to get the talking
point done, which I don't think I'd started at
this point. And then arrange to file the

complaint, and for that the plan since we had --

since happened to be in New York --

basically he was trying -- he was participating --

well, he was trying a criminal case up there at
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A I remember there was a filing snafu
relating to the way the complaint was originally

signed. I forgot exactly what that issue was.

called us and said there's trouble in

paradise. And then I went down to Lorin's office
and he called around the New York office.
Calamari was there. Calamari signed.

Q And did it end up getting filed by 9:30
or did it get filed latexr?

A I forgot.

Q Was there any concern about the timing
of the filing?

A I just, I mean, not to me. I was just,
I mean -- I wanted -- my view was okay look, there
was some issue with the signature, let's get that
fixed. And we did.

Q In this e-mail dated 4-16-2010 from John
Nester to a variety of people including you which
we're going to mark as Exhibit 47.

(Exhibit No. 47 was marked for
identification.)
I guess you're reporting back, "All, we
had a hiccup filing the complaint. We now expect
to file sometime between 10:00 and 10:30."

A Oh, well there we go.

.
b
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1 Q And why did you e-mail so many people? §
2 I mean you have people from different offices. §
3 A Well, I think I'm just doing a Reply %

4 All, right?

5 Q Oh, okay.
6 A It's just that easy, simple.
7 Q And that was a reply to a timeline that

8 Myron Marlin prepared it looks like?

B W B T

9 A Yes.

10 Q Do you know why there was such a

11 specific timeline that was. prepared? %
12 A Nope. Talk to Myron I guess. Is that §
13 who drafted this? Yeah. Talk to Myron. %
14 Q Do you understand anything else about é
15 why the need was to file the complaint at a §
16 particular time? I mean, if you look at the %
17 timeline, there's a variety of things reflected. j
18 They're all very timed out. Other than just §

19 generally that you said you understood that it
20 needed to be filed before the press conference,
21 were you aware of any other considerations in the

22 specific timing on that day?

;
§
§
|
/
g
§

23 A No.
24 Q Let me go back to a document dated

25 4-16-2010 -- I'm sorry, no, that's not it -- I'm

e S N S S e e e o
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1 sorry, 4-14-2010, e- mail exchange between Myron %
2 Marlin, Steve Cohen, , and Didem, %
3 4-14-2010, 6:08 p.m., Exhibit 48. %
4 | (Exhibit No. 48 was marked for
g identification.) §
6 At the bottom of e-mail exchange there's g
7 an e- mail from Scott Friestad saying, "I wanted g
8 to let you know that there's at least one reporter
|
9 who knows this recommendatioﬁ is on the calendar é
10 today. It's not clear to me how they found out, z

11 but I wanted you to be aware of that fact in case
12 there's going to be any delay in filing the case
4.3 after it's authorized." Were you aware becaﬁse i
14 oh, yeah, I guess you were e-mailed on this. Do

13 you have any idea how this reporter knew that the

T s S s

16 recommendation was on the calendar?

1.7 A No.

18 Q Were you aware of anybody providing
19 information to a reporter_about when the Goldman

20 recommendation was on the Commission calendar?

.
&

21 A No.
22 BY %
23 Q Why did you forward that to[::::] §
24 %
25 A He's in the -- %
.
e e S S e ,,
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aware of any information indicating that the SEC
coordinated its action against Goldman Sachs with

the Executive Office of the President, the White

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

House, or any of its employees?

'A No.

Q Are you aware of any information
indicating that anyone at the SEC shared any
information concerning its Goldmap Sachs
investigation with the Executive Office of the
President, the White House, or any of its
employees prior to the complaint being filed?

A No.

Q Are you aware of any information

indicating that the SEC coordinated its action

against Goldman Sachs with any members of Congress

or any Congressional employees?

A No.

Q Are you aware of any information
indicating that anyone at the SEC shared any

information concerning its Goldman Sachs

investigation with any members of Congress or any

Congressional employees prior to the complaint
being filed?
A No.

Q Are you aware of any information
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1 I generally -- it's a little different. But a

2 litigated case, you get the Well

S process,

3 Commission approves, you file, you call counsel

4 around the time you file. That'

5 practice.

s always been my

6 Q And so what is the practice for the

7 settled case?

8 A Sometimes with a settl

ed case, because

9 there's more communication quite frankly with

10 counsel, it's Jjust natural that

11 heads-up given. It just happens

there's more of a

naturally.

12 Q And now you said there were no

13 settlement negotiations with Goldman?

14 A Zero.

15 Q Prior to the complaint being filed?

16 Prior to the action being filed?

17 A That's right.

18 Q And was there any internal discussion

19 among the team about broaching settlement with

20 Goldman prior to the case being

filed?

21 A Internally amongst the staff I know we

22 had a view as to what we'd take
23 given the way the Wells process
24 that Goldman had no interest in

25 Q Why do you say that?

T R S R

in settlement, but
went, it was clear

settling the case.

What do you mean
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1 by the way the Wells process went?

2 A Basically in the meetings we had, and I

3 guess there were a handful of them, they had their

S e e

4 view, we had ours. We agreed to disagree and then i

.
5 we filed our case. :
6 Q So at no point in time prior to the

7 complaint being filed did Goldman ever express any

8 interest in discussing settlement?

9 A Not in my presence.
10 Q Did you ever get any feedback from the
11 Commissioners or Commissioners' staff prior to the

12 complaint being filed about the possibility of

13 settlement.of this case?

14 A Not to my recollection, but -- not to my

15 recollection. g

16 Q How soon after the complaint was filed %
%

17 did seﬁtlement discussions begin? %
.

18 A So far as I was aware? .

19 Q Yeah.

20 A Maybe about a month.

21 Q And who initiated those discussions?

22 A I don't know. §

23 Q But do you know if it was the SEC or %

24 Goldman?

25 A I don't know.

%
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Q You were not involved in that at that
point?

A My sense is Goldman went through a
period of denial I'll call it. They came out
publicly and stated that our allegations were
unfounded in law and fact. Just based upoﬁ market
intelligence and the like, my own view is they had
some pretty hard coﬁversations with their
customers, in which ultimately I think they
probably had to admit that this was not their
finest hour. Once they'd done that, I think they
sent their lawyers in to settle the case.

Q Were you involved in that stage of the
case?

A I attended a couple of settlement
meetings, but at that point, you know, Rob Khuzami
and.Lorin Reisner were really -- they really
negotiated the settlement.

Q | Do you know when a settlemenﬁ in
principle was reached between Goldman and the SEC?

A Yeah, I mean, it was down to the wire.
In other words, let's see, we announced our
settlement on —-- was it Thursday of this -- of

last week?

o) Right.
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1 A~ And although I was not directly
2 involved, my understanding is that the Goldman
3 Board did not approve the settlement until very

4 shortly before the Thursday when we announced it.

R ey

5 Q Do you know how the penalty amount was
6 arrived at for the Goldman settlement?
7 A Negotiation.

8 Q Do you know how the SEC arrived at the

. e

g number that they used to negotiate?
10 A Talk to Rob and Lorin.

11 Q You don't know. Do you know if they

R T

12 looked at any past precedent or anything?

13 A It was a negotiated amount. Rob and

R

e R S

14 Lorin negotiated it. Talk to them.
15 Q So you don't know?

16 A No.

ST

17 Q Did anyone within the team that you're

18 aware of express any concerns about the amount of

19 the penalty or criticism of the penalty?

20 A No.

21 Q Did anyone that you heard express the
22 view that the Commission shouldn't settle with
23 Goldman?

24 A You mean anyone on the team?

25 0 Yes or the Front Office or whatever.

.
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A On the terms that were agreed upon? On
those we thought -- I'll tell you this, the team
thought that the term that Rob -- the settlement

that Rob and Lorin and Ken Lench negotiated was a
good settlement for Enforcement.

Q Was there anybody who thought they just
shouidn't settle at all with Goldman?

A On those terms, evefyone was supportive
of the settlement.

Q Did anyone express concern there was no

injunction in the settlement from violating 10B?

A Anyone in the world?
Q Like on the Enforcement Team.
A Not to'my recollection. I think

everyone viewed the package as being a strong one
and it included the 17A-1 charge which is nearly
identical to 10B, so who cares?

Q Do you know how the approval process of
the Goldman settlement offer went through the
Commission? Were you involved in that?

A You mean what the vote was?

Q No, but I'm looking at timing, when the
action memo was circulated, how that worked.

A The only timing issues there reiated to

-— that I recall -- related -- or the significant

e
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1 one that I recall -- related to a Goldman earnings
2 release that was scheduled for Tuesday of next

3 week. And Goldman was of the view that they would

%
§
:
:

4 have to maybe disclose the settlement in the

5 context of that earnings release. And so there
6 was some effort to get the thing before the

7 Commission before that, and that's what we did.

s R e e R R R

8 Q Were you aware that the Commission

9 announced a settlement of the Goldman case on the

s D

10 same day that the financial regulatory legislation
11 was approved?
12 A Yeah. I know there was something going

13 on with the legislation around then from the

e S R e T s S

14 press, but quite honestly I couldn't tell you on

15 what level it was approved. Was it Senate or Hill

e R

16 or a conference or did the President sign it that
17 day? I literally don't know. I don't really
18 care, I mean, really.

19 Q But was there any discussion about

e S R S I R s R v e

20 whether the SEC should announce the settlement on
21 the same day that this -- that there was this

22 action in the financial regulatory reform case?

R S e

b e e e

23 A Not that I participated in.
24 Q Are you aware of any information

25 indicating that the financial regulatory reform

A R A S S N SRR N A R o e o R R S S PR D S
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Sachs prior to filing the complaint on April 16?

A My understanding is that we neglected to

do that when we filed our complaint, and then when

we announced the settlement I think we did give

them a heads-up. I think in hindsight we probably

should have given them a heads-up first time

around.
Q How come?
A Well, this is with the benefit of

hindsight. I will say that nobody on the staff
level predicted the impact the filing of the
ABACUS complaint would have on the market or the
sort of what turned out to be intense scrutiny of
the complaint. It was a shock I think to us all;
however, with the benefit of hindsight, okay,
given the market move that the filing of the
complaintbtriggered, even though we couldn't
expect at the time, maybe in hindsight if we'd
thought that it would have had the impact that it
had, I think we would have given the New York
Stock Exchange a heads-up, which is in fact what
we did. It's my understanding it's what we did

before announcing our settlement.

Q Do you know if there's any consideration

to not file a complaint against a publicly traded
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1 to call, you know, so. And I think it's the right

T

2 thing to do. In this case it was the right thing

TR

3 to do.

T AT

R S S R e

4 Q Who else needed to be informed ahead of
5 time?

6 A Ahead of time? I mean, my list was

7 people to call after. I called the Investors

8 Council, IKB, and RBS's counsel I know.

S S e

9 Q Was there anyone else that needed --

e TS e

e e e S R S R O P e e i

10 that I guess the SEC staff planned to call ahead
11 of time, apart from the New York Stock Exchange?
12 A Maybe, but I don't remember. But I

13 didn't, personally, call anyone until after. And
14 then it was just -- ac£ually I just called counsel
15 for IKB and counsel for RBS, telling them we're

16 getting them some money.

17 MR. KOTZ: We're going to take off the g

i
18 record for a minute and just see if we have %
19 anything else. %
20 (A brief recess was taken.) §
21 MR. KOTZ: Let's go back on the record. %
22 I wanted to ask you about another document. This

23 is an SEC Administrative Regulation, July 31,

24 2005, Exhibit 49.

S P SRS s

25 (Exhibit No. 49 was marked for
R e e R R T s ﬁwm
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identification.)
BY MR. KOTZ:

Q . And I wanted to just ask you if you are
aware of a particular provision in it. So I'm
going to show it to you, Exhibit 49, page 6 of 12,
Notification of Defendants. If you look -- it's
at the bottom -- the one I'm particularly -- I
mean, you can read the whole thihg. Whenever you
are ready, if you want to look at page 6 of 12 on
the bottom, but feel free to take your time.

A Okay.

Q So were you aware of this provision,
whether this specific provision in this regulation
or just generally, that "Every effort should be
made to avoid the possibility that defendants in
an SEC Enforcement action first learn of the
action when they read about it in the newspapers
or when they are called by a reporter for comment
about the SEC's complaint. The division,
regional, or district office primarily responsible
for the filing of the particular complaint shall
take all necessary steps to see that the
defendants and/or their counsel are given timely
advice concerning the action."

A I mean, I've never seen this -- well,
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1 I'll say I've never read this press relation

2 policy and procedures document so I'm looking at

S S S S e e

3 it for the first time. The policy or whatever you

Y

4 want to call it that's laid out here or the

5 practice has been my practice for years.

) Q And that's when you say essentially you %
7 call them almost simultaneous with the filing of %
8 the complaint? %
9 A Around the time, generally a little é
10 before, but around the time we file the compléint, §
11 yeah. So, yeah, this has been my practice for g
12 years. g

13 Q Just going back to the settled action

14 for a second. I just want to clarify a couple of

15 matters. Was there some kind of special session %
16 that was used to have the Commission approve the %
17 settled action against Goldman? E
18 A We were on Executive -- what I think é
19 they call -- Executive Session, which -- that was g
20 my first time I'd participated in one of those. §
21 Q And do you know why the Executive g
22 Session was used? %
23 A I don't, but my understanding is that -- ;

|
24 well, I think I might -- I mean, my understanding %
25 is because of the leaks in this case, in g
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1 particular the leak of the vote relating to the
2 closed Commission meeting on April 14, more and
3 more Enforcement recommendations are going

4 Executive Session. I don't think it's working
5 because my suspicion is the leaks aren't coming
6 from the Enforcement staff so they're excluding
7 the‘wrong people.

8 Q Was there any particular concern that

9 information had been leaked already and so,

10 therefore, it was important to have the settlement §
11 finalized as quickly as possible in this case? %
12 A Not from my perspective.

13 Q Not to your knowledge?

14 A No, not to my knowledge.

15 Q Was the Goldman settlement approved

16 particularly fast in your experience in terms of

§
%
§

17 putting the session together, having the session
18 go forward? Was it uniquely quick?

19 A I'm not sure what I mean -- I mean, the
20 negotiation -- I will say this, that the

21 settlement was negotiated in a matter of just a

22 month or two which is pretty good for an

O O A et

23 Enforcement action. Sometimes this can take
24 years. So that didn't bother me.

25 Q And then from the time that the

R 2 St
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negotiation was completed and the settlement was
reached, was it a very, very short time between
then and when the Commission approved it and it
was announced, or was it more than normal time to
take?

A It was a couple of weeks. I was

actually or one of those weeks. But

when I got back -- I think before I left, I

drafted the settlement memo before I went

-- when I got back, there'd been some

revisions to it and revisions continued. We threw
it up on the calendar. We got approved.

Q Did you get the sense that there was any
particular urgency of moving the process along for
the Commission to approve the settlement as

quickly as possible?

A Well, there was the Goldman earnings
release.
Q " And so that Goldman earnings release was

the following Tuesday, so I guess tomorrow --
today.

A That's my recollection. I think they're
announcing earnings today, and under the
accounting rules they would have had -- I think --

they would have had to take a reserve for -- in
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the amount of $550 million and announce that.
That's my understanding. And so we got -- sO
there was some effort there at the end to get the
thing announced prior to Goldman's earnings
announcement.

Q Was there any discussion about whether
to announce it on Thursday or Friday or whatever

day that you're aware of?

A No. Not much, if any.
Q What do you mean not much, if any?
A I don't remember any. I mean, I think I

continue to be right abbut the 24/7 news cycle.

Q Hard to argue with that one. 1Is there
anything else that we haven't covered or is there
anything you'd like to add or —-

A Just one thing. I mean, as to the
timing of the case, e-mails are what they are, my
view 1is the case was ready to be filed late '09.

I tried to get it filed late '09. There was about
a six month delay that in my view was attributable
in principle part to dealing with a very difficult
personality in the Trial Unit. And then
revisiting maybe in a serious way some important
charging decisions which was done by Lorin and

Rob. And ultimately, I think we came out in the
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1 BY MR. KOTZ:

%
§
i

2 Q This is an investigation by the Office
3 of Inspector General, Case Number OIG-534. I'm

4 going to ask you certain questions and you'll be
5 providing answers under oath. ’The court reporter
6 will record and later transcribe everything that
7 is said. Please, therefore, provide verbal

8 answers to the questions, as a nod of the head or

9 a non- verbal response won't be picked up by the
10 court reporter.
11 Also, so the record will be clear,

12 please let me finish my question before you

13 provide your response and I'll try to let you

14 finish your response before I ask the next
15 question. In addition, it is important you

le understand the questions and give accurate

17 answers. If there's anything you don't understand

18 or anything you do not know or are not sure about,

19 please let me know, otherwise I will assume that

S

20 you heard and understood the question. Do you

SRR AR

21 understand those instructions?

22 A I do.

SRR

23 Q All right. Let me give you the perjury
24 warning. As you can see, your responses and

25 statements given today are provided after you've

i
-
4
§

R asRRaRa NS s s e st st s



10

11

12

13

14

15

le

17

18 -

19

20

21

22

23

24

25

Page 7 i

sworn an oath and will be taken down verbatim by

the court reporter. This is an official U.S.
government law enforcement investigation. The
claims asserted in this case are serious ones. It
is very important you tell me everything you know

about the matter at hand and are completely

forthcoming and truthful with me.

I'm formerly advising you that your
testimony today is -- the laws of perjury.
Providing false or misleading testimony under oath
is a serious offense. If the evidence shows the
testiﬁony you've given is false, we may refer it
as appropriate. Do you understand those
instructions?

A I do.

Q All right. Why don't we first get into
evidence two documents, one we're going to mark as
Exhibit 1, which is United States Securities and
Exchange Commission, Office of Inspector General
Warning, Notice of Rights. And if you could just
attest that this is your signature on Exhibit 1°?

A It is my signature.

(Exhibit No. 1 was marked for
identification.)

BY MR. KOTZ:
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1 Q Okay. And that's because there's a , g
Z separate office of Legislative Affairs at the SEC? %
3 A There is. g
4 Q Who do you report to? §
5 A The chairman. §
) Q All right. Did there come a time where

7 you became aware of the existence of an
8 investigation by the SEC into the sale of

9 collateralized debt obligations by Goldman Sachs

10 which was known as the Abacus investigation?

11 A Yes.

12 Q When was that, when did you think you
13 first heard about this investigation?

14 A I guess towards the end of last year.

i
.
.
%
§
|

15 | Q Okay. What was the context in which you
16 first heard about it?

17 A The context of when I first heard about
18 it, it had to be probably in a conversation in

19 which one of my colleagues brought it up who's

e o B AT

20 responsible for the enforcement portfolio.

21 Q Okay. Did you understand this

22 investigation to be a priority investigation for

R

23  the SEC?

24 A It was one of the many investigations it

R PN

.
|
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Page 14 Q

December 17th closed meeting agenda by the staff.
Would you have gotten this e-mail? There's a

whole list of people, but I don't see your name on

it.

A I get a lot of e-mails from all sorts of
people —-

Q Okay.

A -- because I'm the Chief of Staff. It's

possible I got this e-mail, but I don't recall
getting it, but it's possible.

Q And would you have paid particular
attention to an e-mail like this relating to a
case fhat was put on or taken off the calendar?

A Yes, I -- I think if I had gotten it, I
would have noticed it, but again, I get so many
e-mails every day, but I don't recall this one.

Q Okay. Do you know why in December of
2009, which was the first time that the matter was
put on the calendar and then taken off?

A I don't; I mean those are pretty much --
they're -- they're directly decided from the
Enforcement Division when matters come for
consideration and I don't really get the
information of why they're withdrawn necessarily

or put on the calendar, those decisions are done

%
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1 chairman or relevant staff, but also because it

2 might have triggered something in my head of an,
3 you know, ongoing case that we had.
4 BY MR. KOTZ:

5 Q Do you remember anything about concern

g

3 within the SEC that the article related to matters

7 that the SEC was investigating, and maybe there
8 was a possible leak, do you remember any of that?
9 A I don't.

10 Q So you don't remember anything specific

S e S T T T

11 about thié article?

§
13 Q All right. Let me show you the next .

14 document. This is an e-mail from Stephen Cohen to
15 you, Kayla Gillan and Myron Marlin dated Sunday,

16 January 25, 2010, 9:56 a.m., which we're going to

17 mark as Exhibit 5.

o T e T R

18 A Yes.
19 (Exhibit No. 5 was marked for
20 ‘ identification.) %
21 BY MR. KOTZ:
|
22 Q So this e-mail -- Stephen Cohen says, g
|

23 you asked to kept apprised of cases that were
24 significant; do you know if that was you who asked

25 that, because there's three people that he sent it

:
]
-
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to?

A I don't remember.

Q Were you generally kept apprised of
enforcement cases that were significant?

A Not regularlyf

Q ﬁo you remember why there was a specific

request made here or why Stephen Cohen
particularly apprised you of this case?

A It might have been because it was --

it's one of the first CDO cases that the

structured unit -- structured product unit was
bringing up, but I don't -- I don't really recall.

Q Okay. Because it says in this e-mail,
on Thursday's calendar is the Goldman CDO case,
the action memo is attached; do you remember if
you reviewed the action memo?

A I did not.

Q Okay. Do youvremember then learning
that while, at this point, Stephen Cohen is saying
that the cases on Thursday's calendar, in the end,
it was withdrawn from the calendar?

A Right; I'm sorry, what did you say?

Q Do you remember that it was then
withdrawn from the calendar? So he's keeping you

apprised of cases --

7 R S NS g
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Page 19 |
1 that needed to be done? %
2 A I don't. §
3 Q Were you concerned that it was not %
4 ready? I mean was it a case that you were hoping |
5 would be ready?
6 A These are all decisions that are done by
7 Enforcement Division, so it -- so, no, I would not

8 say that I was concerned.

9 Q Why did you want to be kept apprised of
10 cases that were significant?
11 A Well, I was Chief of Staff for the

12 entire agency, I probably should know what is

!
|
5
.
2
@
{
i
:
|

13 going on and if there are big things that I need
14 to pay attention to. So, you know, at a, you

15 know, very general level, it's good for me and

A S

16 important for me to be aware of significant issues

S R e

17 that may come up. n
18 Q So is it fair to say that you wanted to é
19 be aware of the status of the case that was going E
20 forward, it was not going forward, but you g
21 wouldn't get into the weeds of what's happening in %
22  the particular case? §
23 A That's probably true. j
24 Q All right. Let me show you the next z

25 document, we're going to mark it was Exhibit 7.

S R R
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& A But I know that the chairman did not. E

2 Q Okay. And you're not aware of anyone %

3 else who met with him at that time? §

4 A I -- I would not know, I don't know. é

5 : What reason did you, or, to %

6 your knowledge, whoever gave -- what reason was %

‘

7 given for a decline to meet with -- §

8 THE WITNESS: I think we said the %

9 schedule was busy at this time, we could not g

10 accommodate the meeting, so -- and I think that's é
13 our standard. %
1Z ’ BY MR. KOTZ: §
13 Q So there was no indication given to Mr. %
.

14 Blank that it was because of the investigation? g
L5 A Absolutely not. '%
16 Q All right. Let me go on to the next g
17 document. I'm going to move to Exhibit 8, which §
18 is an e-mail from to Robert Khuzami %
19 with a copy to you and Stephen Cohen, 3-8, 2010, %

20 4:47 p.m.

S

21 (Exhibit No. 8 was marked for §
22 identification.) | %
23 : BY MR. KOTZ: %
24 Q So do you recall this briefing? %
£8 A I don't. g

B e T e T e 2t
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A I wouldn't necessarily be there.

Q Okay. Do you remember any briefings
that you were in of the Goldman matteré

A Yes.

Q When was that?

A I remember one that was closer to the
settlement.

Q After the case was brought?

A After the case was brought. And it's
possible that I was in a briefing before that,
Loo.

Q Okay. Do you remember in any briefing
that you attended regarding the Goldman matter,
whether there was discussion of the timing of ﬁhen
either the action would be filed or when the
settlement would be finalized?

A Repeat that again.

Q Do you remember if there was any
discussion about timing in these briefings, the
timing of when the action would be filed or if it
was relatéd to settlement, the timing of when they
thought the settlement would be finalized?

A I think it was very clear that the
timing of the action or the settlement would be

done whenever enforcement was, you know, complete
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e

1 with their end of the workload.

2 Q Do you remember any discussions about

Sy S e

3 wanting to move it up, to speed it up, where are

4 we on the Goldman case already, when are we going

R AR

5 to get it out and that kind of thing?
6 A Repeat the question again.

7 Q So, you know, in some of the e-mails that

8 we've received and/or some testimony, there was
9 some indication that, you know, the Goldman case
10 was going on for a long time, the investigation

11 kind of dragged out a bit, and there were some

12 questions about, you know, when are we going to
13 have -- when are we going to bring a case already.

14 It was put on the calendar, then taken off to do

A s S R w77

15 more work, put on the calendar again, taken off to

16 do more work, it was kind of a limited amount of

17 work that they needed to do, and we got some

18 impression that there were some folks who were

|
£
:
i

19 kind of saying to the Enforcement Division or the

20 Enforcement lawyers, you know, where are we on

e

21 this, you know, when are we going to finally have

22 a case. ,

R

23 A Yeah, I think that happens with, you
24 know, a lot of things.

25 Q Right; but do you remember that

b R SR

B B o e RS e
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1 specifically with Goldman? §
2 A Specifically with Goldman, I mean I §
3 think there are e-mails that -- that refer to %
- 4 congressional -- congressional investigations and E
5 some questions about when the timing -- not the E
6 timing, but when the case was going to be ready or %

7 filed.

8 Q Okay. g

9 A But outside of that, I don't think there E
10 were any timing efforts to move the case along in %
11 any of the discussions. {
12 Q All right. With respect to .
13 congressional investigations, do you remember that g
14 the Permanent Subcommittee on Investigations was %
15 also looking into Goldman at the same time the SEC é
16 was investigating Goldman? §
17 A Yes.. §
18 Q And do you remember concerns about the

19 fact that PSI might have a hearing on Goldman?

20 A Yes.

21 Q Okay. What do you remember about that? %

22 A That, you know, obviously, a lot of work §

23 goes into all of these enforcement cases, and you i
]

24 want to make sure that the -- that the case comes %

25 and the Commission is able to present its case and %
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file its case before too much of the evidence and
information is leaked out to put the case in any
sort of danger, so I think there were some
underlying concerns.

Q And do you remember that there was some
talk initially, Rob Khuzami got some information
that perhaps the Permanent Subcommittee on
Investigations was going to hold a hearing early,
like in the January time frame, and then, in the
end, they determined that that wasn't going to

happen; do you remember that?

A Conversations, I don't recall; reviewing
my e-mails, I -- I saw the e-mails, so I just
remember the -- I just, you know, recall that from

the e~mails. I reviewed.

Q So what do you recall from the e-mails
you reviewed?

A Just what you said, basically that PSI
is looking at also the same similar issue, and,
you know, their timing, questions about the
congressional action timing.

Q All right. And let me show you another

document. There was another issue that arose

later on. This is a 4- 11, 2010 e—mail from

to with a copy to you, 6:47
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Page 28 §
1 p.m., we're going to mark it Exhibit 9. g
2 (Exhibit No. 9 was marked for §
3 identification.) %
4 BY MR. KOTZ:
-

5 Q And so this was an issue that also came g,
6 up regarding PSI's request to have g
7 testify at the hearing? g
8 A Uh-huh.
9 Q Do you remember that? i
10 A I do. ?
13 Q Okay. And do you remember what the E
v12 concern was about testifying at the §
13 hearing? é

14 A I think just he's -- the;e’s an ongoing

|
&

15 enforcement case happening, he's not in

16 enforcement, and just not, you know, having any

S

17 testimony that might put the -- the case in

SRS

18 jeopardy.

19 Q Okay.
20 A I think it would, you know, go to the
21 same things, .same reasons why, you know, no

22 Commission employee would be -- should talk about

.

23 enforcement cases.

24 Q Were you aware of whether
25 was actually working on the Goldman

SRR S o AR
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1 investigation?

2 A He was not working on the Goldman

3 investigation.

4 Q Okay. So there was a concern even

5 though he wasn't working on the Goldman

6 investigation, just testifying about Goldman and

7 being from the SEC?

8 A Sure.

T

9 Q So it wasn't that he would give

10 information about the investigation, it was just

é

11 that he was going to be talking from the SEC about

12 a matter that the SEC was also investigating?

g
g

13 A Sure.

14 Q And at the time, in this situation, PSI

S e

15 is looking to have someone testify at an April

16 27th hearing; did you have an understanding at
17 this time period that it was likely that the SEC's

18 case would be brought prior to the hearing, or do [

15 you remember?

T,

20 A Sorry, repeat the question again.
21 Q So there was a previous situation in

22 - January, where there were concerns about the PSI

R T e

23 doing a hearing, you know, well before the SEC was

24 ready to bring its case. In April, I guess it's

SRS SRR

25 my understanding from talking to others that at

f oot
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1 this point in time, PSI was looking to have a
2 hearing on April 27th, it was pretty well
3 understood that that would likely be after the SEC

4 brought its case, and that the issue here related

D R S P B e

5 to rather than concerns about the PSI

6 having a hearing prior to the SEC bringing its

7 case; is that consistent with your recollection?

8 A I'm sorry, could you please repeat your %

9 question again? %
10 Q Sure; during this time frame -- %
11 A Yes, April 11th. %
12 Q Right, there was concern -- PSI was %

13 going to have a hearing on April 27th --

R A s

14 A Right.
15 Q -- and there were these questions about ‘
16 whether should testify. Is it your §

17 recollection that at that time, the SEC understood
18 that it was planning to bring its action -- that

19 its action was ready to go? This is April 11th,

e e e e
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