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A My start date was March 30, 2009.

Q And you came in as the director of the enforcement
division?

A Correct.

Q And that's your current position?

A Yes.

Q And just generally, what are your duties as
director of the enforcement division?

A Overall responsibility, management, strategic
direction for the enforcement division. . Everything from kind
of review, case review, primarily, you know, more significant
cases, kind of the public face of the division, dealing with
other division directors and Commissioners, managing the
operations, selecting high-level staff positions, managing
positions, overall responsibility.

Q Okay. And who do you currently report to?

A The Chairman, Mary Shapiro.

Q All right. Did there come a time where you became

aware of the investigation by the SEC into the sale of

collateralized debt obligations by Goldman Sachs known as the

Abacus investigation?
A Yes.
Q Okay. Do you know when you first learned of that?

A Roughly I'd say within the first couple of months

of starting, probably no later than the summer, you know,
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June, July at the latest.

Q Of 20097

o

Correct.

Q And what did you learn about that case initially?

A It was in the course of case reviews of significant
cases. I learned generally about the investigation, what the
focus was. I think at that point we had, you know, developed
roughly the legal theory about the case that ultimately was
the basis upon which it was brought. And I, you know, chose
to make it sort of a high priority. We had an emphasis on
credit-crisis-related, mortgage-related, cases, structured
products as well, given their role in the credit crisis. So
I met with the team and learned about the case in that way.

Q And so about how many cases were a high priority,
like the Goldman Abacus case?

A Well, subsequent to that -- later in the fall we

developed a national priority list.

Q Right.
A I don't think it was intact at that time, at least
not formally. When the national priority list -- at that

point I think each regional director and maybe each SO in the
home office had like a top ten kind of -- top ten and maybe
even a top three or both of cases. And that was the way
priority cases were kind of communicated up the chain. But I

focused more on I wanted a national priority case, so we
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the same as ours, so she would want to keep tabs on, but she
never really -- and she would ask about where it was. And
again, as we got closer she got more involved. But never
sort of dictating any direction in that sense.

Q What we've understood from various people's
testimony and documents is that generally she was concerned
about moving cases along and getting cases out, not only the
Goldman case but just in general, and that that may have been

conveyed with respect to Goldman and other cases. Is that --

A We shared that view, and she communicated to me, I
communicated to her, and Qe communicated all the way around.
And that's frankly -- the national priority list, if you've
ever seen it, we require people to set a target date. And
then if they slip that target date they've got to tell us and
explain why it is it went from, you know, July to October,
why the slippage. And that's why we want to monitor.

Q Okay. So would you say generally it was both your
and the Chairman's view that we should try to move the
Goldman and other cases as quickly as possible, assuming that
there's appropriate facts in order, etcetera?

A Yes. They were priority.

MR. KOTZ: Okay. Let me go to the first document.

This we're going to mark as Exhibit 1, an email exchange

between you and Lorin Reisner. There's an email from Lorin
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confidential. You don't want witnesses, potential
defendants, third parties, reading things that can then color
their testimony. So as a general matter, it's not a good
thing for an investigation that's trying to remain
confidential.

Q Okay. But I mean there may be times where there
are specific facts that you would see in an article that you
would think, wow, the only way that could have come from was
from something in our investigation. And that would be more
than just kind of generically you don't want to see any
report about what you're working on, but a particular
concern. Do you remember any particular concern?

A You mean in addition to being worried about the
integrity of your case you're also worried that someone at

the SEC is leaking?

Q Right.

A Is that what you're saying?

Q Right.

A Yes. Yes. That's a concern as‘well. Leaks from

our end are, you know, prohibited and don't help the case
obviously either.

Q But there was -- you don't remember anything in
this situation, with respect to the December 29th article or

the December 24th article, of some specific fact that you

thought may have been leaked from the SEC?
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poking around in this area.

Q Right.

A Because I knew it frankly from before I came to the
Commission. They had been poking around for a while. I may
not have the timing right. In our investigation, as we
contacted not just Goldman but other banks, because these
structured products investigations cut across a number of
banks, when we would demand documents or try to schedule
witnesses we'd often learn from the banks they're also
producing information for PSI, FCIC.

Q Right. Right. And we have an email on that as
well.

A Yeah.

Q But do you remember how you heard that it was late
January or February?

A The only -- I think from, you know, a couple of
defense lawyers out there in the world, you know,
ex-prosecutor friends of mine, you know, what's going on and,
you know, just chatter like that. That was probably -- thatx
and those other things is probably what I was referring to.

Q Okay. And then you say, "Any inteli we can get on
timing would be helpful, as we would certainly want to file
our Goldman cases, which addresses some of these same issues,

before the hearing, which will put us on the offensive on

this issue.”"” What did you mean by that?
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"that is early enough that I am hopeful we will beat them to
the punch." And then Stephen Cohen says, "We can calendar

for the 14th to be safe." And then you say, "Too soon."

And then says, "Just for information,

the Senate will be in recess until January 19th." And
eventually —-- let me show you the next documeﬁt. But
eventually —-— I don't know if you recall this, but there were
communications with PSI, and they determined that there
wasn't going to be a hearing. So let me show you Exhibit 7,
which an email exchange that starts with an email from
Stephen Cohen to you and Lorin Reisner, 1/5/2010.
(Exhibit No. 7 was marked for
identification.)
THE WITNESS: Now I know why depositions take so
long. People have to read all the emails. Okay.
BY MR. KOTZ:

Q All right. And so in this email exchange Lorin
Reisner says to you and Stephen Cohen on Monday, January 4th,
2010 10:55 p.m., when you're talking about January 2lst, he
says, "And the latest intelligence is thaf there may be no
need to expedite." And we believe that was based on
information that --

A Sorry. Where you're reading, no need to expedite,

where is that? Okay. Got it.

Q We believe that that was based on the fact that
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A If we had something ~- you know, if there was
something very firm I might think differently, in terms of
PST.

MR. KOTZ: Okay. All right. Let me show you this.

This is an email exchange. It starts with an email from you

to| |Lorin Reisner, Cheryl Scarboro, 1/15/2010,

10:51 a.m. I'm going to mark it as Exhibit 8.
(Exhibit 8 was marked for
identification.)
THE WITNESS: All right.
BY MR. KOTZ:

Q So this is when you learn, I guess, that Goldman's "
providing copies to the Senate of all the documents produced
to the SEC.

A Right.

Q And you say, "I thought about this after our
meeting last night. An inquiry may be one additional reason
to proceed with the case and Wells[::::]on parallel tracks,
assuming that is the result we reach with[::::::] Do you
remember what you were thinking at that point?

A I think the plan for the case, when Qe were looking

at a January calendaring, was we hadn't reached a decision on

We can file the case against Tourre, because we were

comfortable with that, and then we would hold off on

discuss him, make a decision, and if we were going to file
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against him we'd just amend the complaint. And, you know,
candidly I don't recall the email. But certainly from the
language it seems to suggest that if Goldman's producing
copies of the documents to the Senate inquiry, then again,
for the reasons I said before, we want to have our case filed
and not be distracted, in terms of integrity of the case by a
Senate hearing. That's, as I said, an additional reason.

Q And would there be any sort of cons to proceedings
separately in a case where you brought some of the case,
initially brought the action, began the action, and then
separately proceeded with continuing to investigate another
individual? I mean at the end of the day I think you decided
not to do that approach.

A Right . Right.

Q So I gﬁess I'm just trying to get, you know, when
you were weighing that what was the other side of it?

A Well, I mean I think that -- as I said, I think

that was the rough structure we were thinking about going in.

~ Are there cons to it? You know, I mean if you need

additional information, you know, that's one way to collect
it. I don't know that there are necessarily cons with it. I
mean obviously he would -- additional targets you might be
considering would see a complaint, and so they would see the

allegations.

Q Right. Was that a concern in this particular case?
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Friday. |

A So this -- I'm a little vague on the dates.

Q It was put back on the calendar on the 28th.

A 28th. I see. Which was that Thursday.

Q Right. And so the idea would be when to file it
after that. |

A Right. I mean, you know, candidly I don't recall
kind of discussions of focus on when we would file. As a
general ﬁatter, you know, we file pretty soon after things
are approved. But I don't recall being involved in any
discussions about that.

Q And in this email exchange there is discussion of
something that we found was somewhat a debate, I guess. And
I don't know whether you were involved .in this debate or not.
But this idea that convential wisdom in the enforcement
division was not to file a big case on Friday. But that
perhaps that may not necessarily be meaningful anymore in the
Internet age, where there's a 24/7 news cycle.

A You know, I mean that kind of stuff, candidly is

kind of an OPA issue on[:::::]you know. I think I remember

from my old -- you know, in the that

kind of was the view. But it seems to be we filed a bunch of
cases on Fridays. If I thought about it I could probably

list them.

Q Goldman eventually was filed on Friday.
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Q Okay. But do you generally recall that while it
was enforcement that pulled it off the calendar itself, that
at least it was partially based on some feedback from

Commissioners, like Paredes office?

A Again, my view is[ﬁ P you know, the issues

in order of significance was[ﬁ |As long as

making a decision is an additional reason to

have more time, in part because we wanted to make a decision
about him. And then it also addressed Commissioner Paredes's
concern. Those would be kind of the hierarchy of reasons, I
guess.

Q Okay. Was there any sort of frustration or
disappointment? This was a case that had been pending for a
while, we wanted it to get out, and in the end it was
delayed.

A There was a little bit of that. But again, you
know, you got to be -- the case has to be thoroughly
investigated, so, you know, that, you know, just trumps
everything.

Q Okay. And is it fair to say that there was
significant work done after the case was pulled in December
before it was eventually filed, with respect to the issues
that you identified as ones that you have to look at?

A I am. [:::::hent to Frankfurt maybe twice,[::::]and

maybe others. You know, we had to track down Tt
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was not so easy. The Germans were, you know, reluctant, a
little reluctant to get involved. And working, negotiating
the language of the affidavit that he eventually signed,
which I don't think got signed until March maybe. It took

some time. And then in that timeframe we're also having lots

of debate about

Q Okay. So there was a very significant amount of

time spent trying to figure out whether to bring a case

against

A Running parallel with the -- that and other aspects
of the case. I mean, obviously drafting issues and things
ylike that. There may havenbeen additional documents, and as
long as we had time we may have been nailing other stuff

down. And then there was a parallel track. We were debating

Egol.

Q Right. And the decision was made initially to
Wells Right? That was done after it was pulled in
January?

A Yeah. I think so. Because we went to a meeting in

maybe March or so with[::::::]counsel.

MR. KOTZ: Right. Okay. All right. Let me show

an email about that, thé[::::]issue; It's Exhibit 10. It

starts with an email from| to Mark Adler,

3/23/2010, 3:19 p.n.

(Exhibit No. 10 was marked for
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document, Exhibit 11. It starts with an email from Stephen
Cohen to you, Monday, March 8, 2010, 6:38 p.m.
(Exhibit No. 11 was marked for
identification.)
BY.MR. KOTZ:

Q First, what involvement, if any, did Stephen Cohen
have, with respect to the Abacus case?

A You know, Steve handles kind of calendaring issues
for the Chairman's office. And obviously he advises her on
enforcement matters. So, you know, he generally keeps his --
keeps in touch on the significant matters in the division.

Q So it was more of a kind of administrative or
procedural role than a substantive role?

A Well, look, I know and I'm sure that she asks his
advice substantively, and he gives it. So it's a combination
of both.

Q Okay. And do you recall whether this briefing took
place? Was this like a special briefing on the Goldman
matter?

A Let me just take a look at this.

Q Sure. Do you remember anything about the briefing?

A No. I mean we had a couple up there, but I don't

remember this one.

Q Do you remember anything particularly about kind of
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the Chairman's viewpoint? One thing that struck us a little |
bit was there was actually an email exchange that we saw with
her in the December timeframe, where she says, I'm really
anxious to get this case out, and then it doesn't go out
because, you know, for other reasons. So I mean do you
remember anything about her expressing frustration that the
case hadn't gone out yet?

A No. Look, I mean, she has the same interest that
we do in moving priority cases quickly. But to her credit,
she has never, in my view, intérvened inappropriately, like
bring a case before it is due, or things like that. A
completely open mind, and if you tell her that we have to do
these three things she's never going to second-guess us.

Q And is it fair to say you never got any impression
at any of the meetings you had with Mary that she had a
specific timeline in mind for the Goldman case?

A Absolutely not. Just the generalized we'd like to
get it out as soon as we can} but no specific timelines.

Q Okay; And that generalized we'd like to get it out
as soon as we can applied to other cases, I assume, as well.
Yes?

A Yes. Sorry. I can't nod.

Q And one of the other things that she referenced was

just wanting to bring actions against individuals when you

brought an action against a company. Do you remember her
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Q Do you have any reason to believe that she might
have shared information concerning the Abacus case with PSI?

A I don't know one way or the other.

Q Okay. But to your mind, there was certainly no
coordination between the SEC enforcement division and PSI
regarding Goldman matters?

A No. 1In fact, later on, when we brought the case,
we tried to, you know,_talk them out of holding their
hearing, unsuccessfully obviously.

MR. KOT;: Right. Okay. All right. Let me show
you this next document, marked as Exhibit 13. It starts with
an email from David Rosenfeld to you, Monday, April 12, 2010,
3:08 p.m.

(Exhibit No. 13 was marked for
identification.)

BY MR. KOTZ:

Q So now we're getting into the week that the Goldman
case was filed. And it wasn't the only case that was going
on at that time. And there was this Quadrangle case. Do you
recall that the Quadrangle case was a significant matter that
was about to be announced that week as well?

A Yes.

Q Okay. And do you recall that there was a lot of
back and forth with the New York AG's office about Quadrangle

and when it would be announced?
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A I remember some back and forth. Yes.

MR. KOTZ: Okay. Let me show you a few things. So
you have this email, which says, New York AG to announce AOD
this Thursday. And then the next email is an email exchange
from David Rosenfeld to you, Monday, April-lzth, 6:02 p.m.,
so three hours later.

(Exhibit No. 14 was marked for
identification.)

BY MR. KOTZ:

Q It says, "Our internal schedule changed, and we now |
intend to announce Wednesday rather than Thursday."

A Mm-hmm.

MR. KOTZ: All right. And then the next email is
an email that starts With an email from you to Mary Shapiro
with a copy to Stephen Cohen, 4/12/2010, 10:54 p.m.

(Exhibit No. 15 was marked for
identification.)

THE WITNESS: Yep.

BY MR. KOTZ:

Q | Okay. And so in this email string, in Exhibit 15,
you inform Mary Shapiro that New York AG called, and they
said they want to announce Quadrangle settlement on Thursday,
later moved to Wednesday because AG unavailable. And Mary

Shapiro responds on Monday, April 12th, "Let's make sure we

don't announce Goldman same day." And you respond then at
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10:54 p.m., "This would be Wednesday, Goldman likely

Thursday." Do you recall that that was initially the plan,

Quadrangle Wednesday and Goldman Thursday?

A Yeah. I think that's -- although I don't -- 1
guess I don't know when the announcement date for Goldman
kind of solidified. But I mean my recollection is, as a
general matter, we didn't want to do them both on the same
day.

Q How come?

A Well, from my perspective it's too much. I mean,
you know, for me doing these things there's a lot of work
involved. You can't just get there and read six talking
poin£s. You know, you got to answer questions; you got to
know the case well. I do an extensive amount of briefing.
And so I guess from my perspective that's what I'm most
concerned about. Also, as a general matter, I assume the
Office of Public Affairs would say you generally don't want
to announce two significant cases on the same day.

Q Because the press would be diluted?

A Yeah. There's that, and there's just the logistics
involved in getting it all done.

Q And do you remember a particular concern with the
New York AG's Office that if you announce the Goldman case

the same day you announce this case, Quadrangle, with the New f

York AG's Office they might view that as sort of one-upping
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them, or they may be upset that here you're putting another :
case in on the same day?

A I don't really recall that. I mean, as I sit here,
I suppose I could see Andrew Cuomo thinking that, but I don't
know that it entered into our thinking.

Q Okay. All right. And so the next email has a lot
of details about Quadrangle, which are not that critical for
us. It starts with an email from David Rosenfeld to you,
Tuesday, April 13, 2010 8:53 a.m. as Exhibit 16.

(Exhibit No. 16 wasvmarked for
identification.)
BY MR. KOTZ:

Q If you could see, there's references here in an
email towards the bottom of the page, '"We have to get
assurance of how we will announce the case together on
Wednesday -- we have to nail down time, press release, etc."”

A Sorry. You're reading from --

Q Yeah. So that's here.

A Oh, okay. Right.

Q Yeah. There's a lot of discussion about the
penalty, and so, again, that's not really relevant. But
what's relevant for us it that at least on this point on
Monday it looks like the plans are in place to announce the

Quadrangle case on Wednesday, and as you saw from the

previous email, Goldman on Thursday.
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A Yéah. Again, the only thing I'll say is I don't --
maybe the other emails will show when exactly we agreed on
when to announce Goldman or frankly how to announce Goldman.
I don't know when it had materialized.

Q Okay .

A But I see what you mean now.

MR. KOTZ: All right. And then the next email I'm
going to show you is an email from David Rosenfeld to you,
Tuesday, April 13, 2010, 2:14 p.m. I'm going to mark this
Exhibit 17.

(Exhibit No. 17 was marked for
identification.)

BY MR. KOTZ:

Q Where you get the word how back, "I'm informed we
are back to Thursday." Do you remember then that it was
moved again?

A That I remember primarily because that, in fact, is
when it happened. Yeah.

Q Right. Okay. And so this is on Tuesday, April
13th at 2:14 p.m.

A Also I remember -- yeah, extra time helps. We
were -- we had to accelerate our efforts to get Quadrangle in
shape to be approved. And it ended up going to the duty

officer I think rather than the regular calendar, because we

hadn't gotten very much of a heads up that the AG wanted to
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an email to whose idea was it to file
Friday? Thanks. Ken." An says, "Front Office. Just
don't know their thinking." I assume when he says Front

Office he refers to, you know, you and/or Lorin?

A I don't know if he's referring to us or the
Chairman's Office.

Q Okay. But so these guys weren't -- they didn't
know anything about Quadrangle I assume? ‘

A Right. Because they weren't working the case.

Q So do you recall that you then get -- so initially
we were talking about Goldman -- Quadrangle Wednesday,
Goldman Thursday. Then you get the word that Quadrangle's
moved again back to Thursday. And at that point in time the
decision was made to put Goldman on Friday, so you would have
Quadrangle Thursday, Goldman Friday?

A I'm sure that's right. The only caveat again I
would say is I don't know -- the Wednesday, Thursday thing, I
just don't know how certain Thursday was with Goldman at some
point, just because I remember this not really solidifying

until some point into the week.

Q Okay .
A But certainly as a general matter that's correct.
Q And so if you remember, the Commission meeting was

on Wednesday for Goldman.

A That's right.
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Q Okay. And then it seems as though, because there
was more time now for Goldman, that Lorin actually kept
.revising the complaint, and eventually revised the complaint
up until I think even Thursday night. Do you remember that?

A I know he was working on it.

Q Yeah. Okay. But is it clear to you that once it
was understood that the Quadrangle case would be on Thursday,
the decision at that point would be to file Goldman on
Friday? |

A Yes.

Q And explain to me why it is that you couldn't file
Quadrangle on Friday and Goldman on Thursday. I assume that
was because the New York AG's Office was involved in the
timing. Were they essentially telling you when the case
could be announced?

A Yeah. Yeah. And we considered doing a joint
presentation with them. So physically we couldn't ~-- we had
to do it when they wanted to do it. And that's another
reason why you couldn't do both on the same day. We were
actually going to be there with Cuomo. Ultimately we decided
not to do that, but that was being discussed at some point, I
believe.

MR. KOTZ: Okay. All right. Let's go to the

actual filings. There's an email from Steve Cohen to

[:::::::] Myron Marlin, and John Nester, 4/15/2010, 9:44 a.m.,
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Exhibit 20.
(Exhibit No. 20 was marked for
identification.)
THE WITNESS: Okay. I see it.
BY MR. KOTZ:

Q Do you recall that were these timelines that Myron
prepared -- this one is actually at 2:38 in the morning.
There was another one that was like 1:00 in the morning.

A It was a busy week.

Q Although, from what we understand, it wasn't so

uncommon for Myron to send out emails in the middle of the

night.
A He's a little frenetic.
Q Do you remember there was a very specific timeline,

because there were just so many things going on that week?

A I do remember the timeline. Yep.

Q And you were actually going to be in New Orleans?
A Correct.

Q Did you participate in the timeline, or was that

mostly kind of Myron and Public Affairs issues?

A No. I really didn't, is my recolléction. I, you
know, read it. Let's take tﬁat back. I'm not even sure I
particularly read it. I kind of knew what I had to do, but I

really didn't participate in it.

Q Okay. And so in this Exhibit 20 there was kind of
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from my perspective, dictated by two events: Quadrangle had
to be Thursday, and I needed, you know, time to prepate,

given the schedule and traveling. So I think those were my
concerns. The actual decision as to when to do it, I think

it's more OPA. But obviously they include our views in that.

Q Right. Was there any discussion about perhaps
waiting until Monday, give you even a little more time. And

then there's always this kind of conventional wisdom issue

about filing a big case on Friday.

A I don't think it was -- I don't think Monday was
seriously considered, just because of the passage of time.
MR. KOTZ: Right. All right. Let me show you an

email that may relate to that. And so this is an email from

Myron Marlin to Steven Cohen, and Didem Nisanci,

4/14/2010, 6:08 p.m. We're going mark this Exhibit 22.
| (Exhibit No. 22 was marked for
identificaﬁion.)
BY MR. KOTZ:

Q So this references an email that Scott Friestad
sent out to you and a few others, about a reporter who knows
the recommendation is on the calendar today.

A Yeah.

Q Do you remember that, that it looked like somebody

knew something?
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A I do remember. I do remember this, which may have

been a reason why we wanted to move -- it was somebody from
-- it was one of the wire services I thought, maybe Reuters
or Bloomberg, or one of those folks. And I do I think
remember that it just gets people a little spooked that some
story is going to break before the case is filed.

Q Right. And the longer you wait to actually
announce it --

A The greater the risk.

Q Okay. Now, in all the discussions that you
participated in about the timing of the filing of the Goldman
case, did financial regulatory reform ever come up?

A No.

Q Was there any discussion in relation to the Office
of Inspector General report on Stanford that you can recall, .

in terms of why the Goldman case was filed on the day it was?

A No. No.

Q You did know that the plan was to release the
Office of Inspector Gene:al report on Stanford on that Friday
as well.

A That I did know. Yes.

Q Do you know why the Goldman case was decided to be
released in the morning and that OIG case in the afternoon?

A Not -- I mean no would be the answer. I mean my
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assumption on the Stanford report is that it was going
through a process, and the scheduling was dictated kind of by
that process. Plus, I don't know that anybody thought about
this, but I was in New Orleans. You know, I was in New
Orleans. I was on a panel. It might have been a little
difficult logistically to do a Goldman thing Friday afternoon
as weli.
Q But did you have any involvement in decisions about
the Stanford OIG report being issued?
A About the timing of the issuance? No.
MR. KOTZ: All right. Okay. All right. Okay.
Let me move to the next issue, Exhibit 23. It's an email
exchange on 4/18/2010, 5:03 p.m. It starts with an email
from John Nester to you, Lorin Reisner, Steve Cohen, and
Myron Marlin.
(Exhibit No..23 was marked for
identification.)
THE WITNESS: 4/18 being? What day of the week?
Is that the same week? Sunday. This is Sunday. Right?
BY MR. KOTZ:
Q And we don't have to get into all the specifics,
but that kind of raises the issue that I wanted to ask you
about. And that is did you learn that, I guess through the

media, that Goldman was complaining that they didn't get some

kind of heads up or an opportunity to settle in the Goldman
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case?

A I did hear that and over the weekend actually spoke
to Greg Palm about it, the Goldman general counsel. ‘

Q Okay. What was that conversation?-

A He had called Friday, I think. And I was
traveling, so Lorin -- I think Lorin returned the call. I
asked Lorin to return the call. And then Lorin told me what
the call was, and then I spoke to Palm I think on Saturday
and maybe again on Sunday. So between those three
conversations I learned that Palm expressed displeasure about
really not having a chance to settle the case, that, you
know, we have good relations with our regulators; we don't
like to get in disputes with them; you know, we would have
wanted a chance to settle the case, basically.

Q Okay. What did you respond to him?

A I said, look, you know, everyone knows you have
many opportunities to settle a case; no one stopped you from
doing that. Most of our cases, defendants make it clear
that, while they may argue aggressively that there should be
no finding of liability that, you know, at the same time that
they're willing to consider a settlement possibility. And,
you know, it's a little -- it's easy to say after the fact,
oh, we would have settled.

Q Right.

A That certainly wasn't the impression we had gotten
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A To require it?
Q Right. Or let's say to do it in every case?
A Do it in every case? I don't think it's such a

good idea, because, you know, if that becomes a standard part
of our practice then every defendant kind of knows they have
a last éhance. Right? Nothing -- you know, they can fight
like hell and oppose, oppose, and they're always going to
have one last clear chance to settle the case. I think
appearance-wise it makes you appear like your maybe a little
weak, don't believe in your case. That's not to say that
it's not appropriate in a lot of cases, maybe most:cases.

But I would want the opportunity not to have to do that.
Notice -- you know, there's maybe a difference between giving
them notice that it's coming versus an opportunity to settle,
two different things.

Q Right. Well, we'll talk about the notice. It's
coming in a second. But do you think in the Goldman case,
that in the particular facts of the Goldman case, it would
have been a good practice to do that, to call them after the
Commission -—-

A I had no reason to believe -- we had no reason to
believe they were interested in settling

Q All right. Whaf was that base& on?

A Their position in all of our Wells meeting, their

position in litigation or in the Wells meeting and the Wells
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Q Right. Right. Now, with respect to the
communications that your folks had with Goldman folks, where
you didn't get any impression of settling, what specific
communications were there? I mean the Wells meeting had
been -- at least against Goldman -- some months before. Had
theré been communications between the Wells meeting, vis a
vis Goldman and Goldman's lawyers about the Goldman case in
that interim period? It was, you know, several months before

the case was filed.

A I don't know the answer to that. I know
obviously -- we obviously had the Wells meeting.

Q Right.

A We were asking for additional information I

believe, but I can't say specifically what.

Q Did you participate in that March[:::::jﬁblls

meeting?
A Yes.
Q Okay. Were there any conversations in the

Wells meeting more on the broader issues of Goldman's case?

A Well, you know, the case is not -- what is the

case is kind of the Goldman case. Right? I mean parts of it
are separate. But I think Goldman's lawyer was there,
Klapper, Richard Klapper. And I recall it as being a

pretty -- you know, we were being not at all ambiguous about

what we thought about the case, and that we thought that
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Q Okay. All right. So we talked about this idea of
giving a specific heads up after the Commission had approved
the recommendation to go forward. And now, as you indicated,
there's a separate question, which has to do with notice that
the case is being filed.

A Right.

MR. KOTZ: And so to that end, I want to show you a
document as Exhibit 24, which is an SEC Administrative

Regulations, Public Affairs, Press Relations Polices and

- Procedures.

(Exhibit No. 24 was marked for
identification.)
THE WITNESS: Yes.
BY MR. KOTZ:
Q Are you familiar with this document?
A Yes.
Q Okay. And ﬁhen if you turn your attention to page
6 of 12, at the bottom of the page it says, "Notification of
Defendants.”" And so it says, "Every effort should be made to
avoid the possibility that defendants in an SEC enforcement
action first learn of the action when they read about it in
the newspapers or when they are called by a reporter for

comment about the SEC's complaint. The division, regional,

. or district office primarily responsible for the filing of a

particular complaint shall take all necessary steps to see
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be adhering to the policy.

Q Do you think generally it's a good idea in an
enforcement case to notify a defendant prior to the case
being filed, even if it's only a minute or two prior?

A Yeah. Yeah. I do.

Q Because of the courtesy?

A Just a courtesy. There's no -- we're not in the

‘business of kind of gotcha, so I think that's right.

Q Now, was there a specific decision made not to give
Goldman that other heads up that we discussed, the heads up
after the Commission had approved the recommendation to go
forward with the case? I mean was that raised as this would
be a time when we would call Goldman and a decision was made
not to? Or it just never happened?

A I don't recall any of that discussion. And, in

.fact, I think after I talked to Greg Palm I think I sent an

-email around asking for kind of the timeline, what happened

basically.
Q Right.
A Because I didn't really -~ like I said, it wasn't

something I was focused on.

Q And you were not involved in any instructions given

to about when to call Goldman to give them notice?
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Q So this -- we don't need to get into the specifics,
but what we're trying to understand is --

A Interesting. I don't remember this. This -- I'm
sorry. Let me wait for your question. -

Q So at this point in time it seems there were

already discussions about settlement.

A Yeah. I may have been mistaken in my previous --
this -- I think this came from my weekend phone calls with
Greg Palm, when he was talking about the -- he would have

wanted to settle the case. In fact, I'm sure that he kind of

concluded with, let's talk, because we may be interested.

Q I see.
A And this is Monday, so that's what -- that's what
happened.

Q Okay. All right. Let me show you the next
document.

A I don't think -- I guess mid-May was when things
kind of heated up a little, when we had our first-to-face
meeting about it.

MR. KOTZ: Okay. Well, let me just so you this
document. It's an email from you to George Canellos,
5/5/2010, 5:11 p.m., Exhibit 27.

(Exhibit No. 27 was marked for
identification.)

BY MR. KOTZ:
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while we were in discussions.

Q And do you think at this stage in mid-June that you
were hoping that you would get something finalized within a
month or so?

A Well, the real -- the -- I don't remember when it
was raised, but Goldman made it clear they wanted to for two
reasons. One, the answer was due on July 19th. The second
thing was their second quarter earnings, their books closed
on -- I think their books closed on July 9th, and they were

due to report earnings on the Tuesday, the 20th.

Q Right.
A And so they're going to have to take a big reserve
under -- even if there was no final settlement, they might

have to take a reserve. And so all of the sudden a big fat
number would appear in their books. And we thought, that's
going to tell the world that they're getting ready to settle,
so I think everybody was of the view that if we're going to
get it done it had to get done before those two dates.

Q Okay. And how early on did you have an
understanding of those two dates? Was that something that
came up a week or two before, or was that something that came
up sort of a month or two before?

A I think it came up -- I think it came up earlier.

I don't know -- two months would be no. One month is

possible. Somewhere between -- well, obviously it had to
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" I guess what I was trying to get a sense is, when do you

think you had sort of a settlement in principle? I mean
obviously there are always odds and ends that heed to be
finalized. But at what point in time did you be1ieve that
you had a settlement in principle and you were looking to
schedule something on the calendar for the Commission to
approve it?

A That's going.to be hard to answer, because I have
to go back to -- what date is this? July 1.

Q This is July 1. We have a draft action memo, which
I can show you, which is July 12th. But I assume sometime
between July 1lst and July 12th the decision was made to draft
the action memo, which yéu would have only done if you
thought that there was something that --

A Yeah. You know, it's hard just because, you know,
some investigations go up to -- I mean we were negotiating
even the week on some points. I just don't know. You know,
the -- tell me if this is not responsive. The big issue in
the settlement was the other investigations. You know,
Goldman came in. I think we had a sense early on that the
money, we would be able to -- even though we were far apart,
you'd get to. You'd get to a resolution on the money.

The fraud, non-fraud was very significant for them.

And that continued -- I mean even though you may have said,

you know, we're not moving off that it doesn't mean they
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weren't still coming back at you. But the big issue is they
wanted a global settlement, because we had eight, ten, twelve
other matters that we were looking at, and they didn't want
to settle one and then have four other cases be filed against
them.

And so we had agreed to finish up our investigation
of these other matters so we would be able to let them know
what the status was, so that they could decide whether or not
they wanted to settle. So that continued. That took up a
lot of time, I think in May and June and even early July.

And then there were a handful of other issués, the
acknowledgment and other things, the penalty offset clause,
so, you know, terms still open, being disclosed.

But I think as days go by there's a gathering sense
that, you know, it's going to get resolved. Nobody's out
there saying -- I don't think they éaid, this is a deal
breaker, you know, if we don't get X We're not going to
settle, and we said well, you absolutely can't have X. So
you didn't have that dynamic.

Q And so how long before the actual settlement was
finalized and officially gone to the Commission did you have
that sense that there were still issues to resolve, but there
were no deal breakers, and you thought the settlement would
go through.

A I think it was pretty -- I think we had probably
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that's the way I'd put it.

Q Okay. All right. Now, do you remember if it was
some kind of special session of the Commission that was that
Thursday, that was set-up for the Goldman case? Or was it
the regularized calendar?

A I think it was only Goldman.

Q And what was the reason for having the Commission
vote on that Thursday? I think it was July 15th.

A I think it had to do -- my assumption is that it
had to do with when all the Commissioners were available.

MR. KOTZ: All right. Let me show you another
document. This is Exhibit 30. It starts with an email from
John Nester to you, Mary Shapiro, Steve Cohen, and several
others, 7/14/2010, 12:04 p.m.

| (Exhibit No. 30 was marked for
identification.)

THE WITNESS: Right.

- BY MR. KOTZ:

Q Do you recall that there were news reports a couple
of days before the settlement was announced that talked about
the fact that there were settlement discussions with Goldman
at the SEC?

A I recall Kara's article. I don't know if there
were others.

MR. KOTZ: Okay. Let me show you, I think, that
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one. Exhibit 31 is an email from Steve Cohen to Myron

Marlin, 7/14/2010, 9:58 p.m., which is forwarding or

referencing an email that sent out to you

enclosing an article.
(Exhibit No. 31 was marked for
identification.)
THE WITNESS: I recall this.
BY MR. KOTZ:

Q Do you recall I guess a concern that information
about the settlement was getting leaked out at this point in
time?

A Yeah. You know, always a concern.

Q And you were aware at that time that the actual
Commission vote, with respect to the Goldman action
recommendation had leaked out as well. Right?

A From the approval of the filing. Yes. By I
think -- I don't know. It might have been Kara Scénnell as
well.

Q Right. And so in this email Stephen Cohen says to

Myron Marlin, "Guess they got first crack at framing the

story." Was there a concern that at least this article, Kara
Scannell's article on July 15th, came from Goldman in an
effort for Goldman to kind of spin the settlement as

something favorable to them or maybe more favorable to them?

A I saw it as a Goldman story, and I called Greg Palm i
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about it actually. I don't remember why I saw it -- I think
it was because -- again, I'd have to read it. I don't know
if there's something in here or just based on the substance,
but that was my assumption.

Q And what did you tell Greg Palm?

A It also -- you know, it's not quite clear, because
it talks about having settlement discussions, which have been
going on since May. Right? So you can't really tell how
timely her information was.

Q But what was your conversation with Mr. Palm like?

A I called him, and I was unhappy with this. And I
recall -- I think there was a press report about the
conversation, oddly enough.

Q Right. |

A But what -- and I remember the press said something
like I was upset that they were getting the better of the
deal or something. That really wasn't the issue. What I
talked -- what I told him about is -- let me back up a
little. A critical point in the settlement was that the $550
million that was going to be paid was only to settle Abacus.
That was it.

Q Right.

A That deal, $550 million. We were very clear that
these other CDO investigations, even if we resolved them at

the same time, were not part of the settlement. This was not
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a $550 million settlement for 11 cases.
Q Right.

. A It was $550 million for one settlement, and we may
tell Goldman that we are concluding our investigations in
these other matters without recommending charges, but that
doesn't mean we're settling them. And that was an important
point for us, because we didn't want them out there saying,
you know, they settled 12 CDO investigations for an average
of $30 miillion each,.and, you know, didn't they get a great
deal. So the way we structured the settlement was everything
spoke only to Abacus.

And when we communicated to them that we're
discontinuing these other ones, we made it clear that, you

know, those were other ones that didn't include Abacus, and

they were very separate. The article -- I don't remember
where in here -- combining a settlement of Abacus with the
resolution of related probes -- right?-- all in one

settlement. I was worried that Goldman was doing exactly
what it is that we had told them we didn't want to happen,
that they were going to pitch this as settling 13 CDO cases.
And so that's when I called and in somewhat stark terms that
I thought it was inappropriate.

Q And so were you concerned generally that further

details about the actual settlement would leak out, before

the SEC had an opportunity to announce it?
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A That's always -- I mean obviously they had some
source of information, so -- and obviously, you know, Goldman
knew, Sullivan and Cromwell knew. You know, the category of
people who know about cases is always broad. This was even
broader.

Q So was there a particular concern in this case,
given that Goldman could try to spin the settlement in such a
way that makes them look better, when that wasn't what you
had agreed to?

A Yeah. Although look better -- I mean part of it is
just being -- it's really just being accurate. I mean, you
know, it's really about accuracy.

MR. KOTZ: And so if you recall, the Commission --
and I can show you this email. Why don't I just show you the
email? Exhibit 32, from John Nester to you and other folks,
7/15/2010, 9:55 a.m.

(Exhibit No. 32 was marked for
identification.)

BY MR. KOTZ:

Q So this is another timeline that was put together
for Thursday, July 15, 2010.

A Yeah. I see it.

Q And so there was a decision made at this time, that

even though the settlement, the Goldman settlement, would be

approved by the Commission relatively late in the day, that
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the Goldman case would be filed and announced that day,

Thursday, July 15th in the afternoon, the late afternoon.

A Yes.
Q Okay. Were you participating in that decision?
A Yes. I think we had a meeting amongst a number of

folks to talk about, maybe among other topics, but also when,
with the press people and myself.

Q Okay. And wés one of the reasons that the decision
was made to file and issue the settlement that evening,
almost immediately after the SEC Commission had approved it,
was concern about, you know, this article or other leaks if
you waited until the next day?

A That's certainly one of the -- I think that's one
of the factors.

Q What were the other factors?

A I think -- I think it's just there's the
generalized concern about wanting to do it as soon as
possible. I don't recall whether or not -- this isﬂa little
speculation, but if we decided we wanted to do it after the
market closed, then if you didn't do it on Thursday that
means you'd be doing it Friday at 5:00. That's probably not
an opportune time, just for people to -- I don't remember
whether or not my schedule had anything to do with -- that's

the best of my recollection.

Q Okay. You're saying not an opportune time vis a
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vis the‘press to have something released on Friday --

A Well, Friday. Just Friday at 5:00 or later just
who's around, end of the week, that kind of thing. I'd have
to go back and look at my schedule to see if there were other
things going on that kind of resulted in this happening.

Q Could it sometimes put the SEC in a difficult
position.if there's a settlement that has been reached, the
Commission has approved it, but they haven't filed it,
somebody else leaks information out about it, and the SEC not
only doesn't get an opportunity to sort of frame the story,
but they can't even comment on it, because they haven't yet

filed it, so the information is still potentiélly non-public?

A That sounds -- I mean that sounds like -- that
sounds accurate. I don't know that anyone expressed that
view, but it's accurate. I mean for me -- the main thing for
me is accuracy and, you know, it's also accuracy for the
people we regulate. Right? It's the financial institutions
and' the brokers and the investment advisors. You know, it is
less -- it's less -- when you think about molding the
message, you know, that has a market aspeqt to it that's not
really -- for me, it's more we have a responsibility to é
regulated community of people who look at our decisions very
closely. And the accuracy to them is what's kind of

critical.
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Q But isn't it also fair to say that there's a
deterrent effect when the SEC enforcement division announces
something, gets press coverage about an action that they
brought? I mean isn't there a benefit just generally
deterrence-wise?

A Sure. Sure. And the public taxpayers view it as,
you knbw, the SEC -- their tax dollars are being ﬁsed for the
purposes for which they were intended.

Q Right. All right. Now, if you look at this
schedule on Exhibit 32, you'll see that market close at 4:00
p.m., copies to court clerk, 4:15, so press release issued
4:15 to 4:30. So the decision was made to actually file the
settlement and issue the press release after the market
closed. But the press advisory was before the market closed.
Do you see that?

A I see that.

Q Okay. And were yéu aware that because of the press
advisory and because there had been stories about the Goldman
settlement that there was actually a fluctuation in Goldman's
stock that occurred betwéen 3:45 and 4:00, because I guess
people figured out that the press advisory from the SEC was
going to announce the Goldman settlement.

A That I don't recall.

Q I mean if that was the case, would that be a reason :

to say delay even the press advisory until after 4:00, if you
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Q In all the conversations you had with either
Congressman or Congressional staff members regarding
financial regulatory reform, did anyone bring up or was there
any discussion about the Goldman Sachs investigation prior to
it being filed?

A  No.

Q Would you say that generally the division of
enforcement was in favor of financial regulatory reform going
forward? I mean there may have been things in it that you
liked more than others, but do you think it was division of
enforcement's view that financial regulatory reform would be
a good thing? I mean the Chairman is on record, but I'm
asking more about enforcement.

A You know, I'm a little reluctant to articulate a
view for all of enforcement. I don't think -- I think most
people probably didn't know a whole lot about the particula:
stuff that was in there, mostly because the enforcement stuff
was not the headline stuff. I mean the biggest things for us
were -- I mean éell funding was important in the enforcement
division for the same reason it was important to everybody;
Grand Jury secrecy, which fell away, was important to us;
whistleblower was important to us. And then the rest of it
was kind of a dog's breakfast of particular tweaks and fiking

legislative oversight. So, you know, I would be reluctant to

try and articulate a division-wide view.
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A Honestly i didn't track it that closely. My focus
was on the individual provisions, and I relied on the
legislative affairs people to call me and say, you know, X is
in trouble, X being, you know -- can you help.

Q So you recall that individual provisions in the
financial regulatory reform legislation that were important
to the enforcement division sort of had an ebb and flow,
sometimes it looked more likely those provisions would get it
and sometimes less likely?

A Well, more just when -- I think it was driven by
Congressional staff’questions, so I had a phone conversation
with folks on whistleblower. I think I had a phone
conversation on Grand Jury secrecy with staff. I went and
saw Kanjorski about an 180 day deadline that the wanted to
impose, that kind of thing.

Q Okay. In any conversation, either with folks in
Congress or internally regarding financial regulatory reform
legislation was it ever raised it would be good if the
enforcement division would bring a big case, because that
would really provide a push? Perhaps a big case related to
the financial crisis, that would provide a push for the
things you wanted in financial regulatory reform.

A Never.

Q Okay. Now, some speculate that when the SEC did

file its action against Goldman Sachs in April 2010 that that j
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spurned some homentum for financial regulatory reform. Do
you think that that's true?

A I don't think so. I think the path of creating
Congressional legislation seems to be a function of a whole
lot of things, not any particular enforcement -case.

Q Now, you were aware that after the SEC filed its
action against Goldman Sachs there was a coﬁplaint made by
Congressman Issa, which our office is investigating, that the
action against Goldman Sachs was timed to advance financial
regulatory reform. Right?

A Yes.

Q Okay. And are you aware of that at the time that
the Goldman settlement was announced? You were aware that
there was a previous complaint?

A Yes.

Q At what point in time did you ﬁecome aware that
July 15, 2010, which was the date that the Commission with
respect to the Goldman settlement, was also the date that the
Senate was voting on financial regulatory reform?

A I became aware of that only late in the afternoon
that same day.

Q On Thursday?

A On Thursday.

Q Okay.

A When -- I think we had a brief meeting, where -- I
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1 think the President was going to give a press conference

2 announcing whatever had happened, the vote or whatever. And
3 we had a brief meeting to just decide, while we should

4  probably wait until the President finishes him press

5 conference before we announce our case. That was the extent :
6 of my awareness.

7 Q Was there any discussion at that point about

8 pushing the SEC filing and announcement obeoldman Sachs's
9 settlement to Friday, given perhaps concern about the
10 perception that might result from the previous complaint
11 Congressﬁan Issa made?

12 A Maybe. But it was sort of quickly dismissed and
13 rejected kind of. Maybe it was even —-- I only have a hazy
14 recollection. It was maybe more in the line of, this is
15 going to cause more people to just, you know, raise these
16 issues, even though it was obviously -- the timing had

17 nothing to do with each other.

18 Q So you're saying --
19 A But we went ahead.
20 Q -- it would raise more issues if you actually

21 decided to wait because of financial regulatory reform
22 legislation?
23 A And it's just inappropriate, equally inappropriate |

24 to do that as it would have been to try and time things.

25 Q Okay. Was there any consideration given just
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generally -- it's late in the day already on Thursday. You
know, the press might be saturated with financial regulatory
reform being issued. Maybe it might make sense to wait to
Friday to announce the Goldman settlement?

A That I don't -- I don't remember that so much. I
remember we also ended up getting delayed because of some
technical problem with the like web -- whatever web feed we
have, that there was a technological problem, which also
contributed to a little bit of the delay.

Q But was there any connection at all between the
fact that the SEC filed and announced its Goldman case on
Thursday, July 15, 2010 and that was the day that the Senate
voted on financial regulatory reform?

A No.

Q All right. I'm going to ask you now a series of
questions. Do you have any reason to believe that the SEC's
action against Goldman Sachs, or the timing of that action,
was related or to advance financial regulatory reform?

A No reason whatsoever.

Q Are you aware of any information indicating that
the SEC's action against Goldman Sachs, or the timing of that
action, was related or to advance financial regulatory reform
legislation?

A No.

Q Are you aware of any information indicating that
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the SEC coordinated its action against Goldman Sachs with the
Executive Office of the President, the White House, or any of
its employees?

A No.

Q Did you have any communications at all with the

White House about financial regulatory reform?

A No.
o) Are you aware of any information indicating that
Nanyone at the SEC shared any information -- I guess I don't

need to ask this, but I will anyway. Are you aware of any
information indicating that anyone at the SEC shared any
information concerning its Goldman Sachs investigation with
the Executive Office of the Presideﬂt, the White House, or
any of its employees, prior to the complaint being filed?

A No.

Q Are you aware of any information indicating that
the SEC coordinated its action against Goldman Sachs with any
members of Congress or any Congressional employees?

A No.

Q Are you aware of any information indicating that
anyone at the SEC shared any information concerning its
Goldman Sachs investigation with any members of Congress or
Congressional employees, prior to the complaint being filed?

A No.

Q Are you aware of any information indicating that
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the SEC coordinated it's action against Goldman Sachs --

A Sorry. Prior to it being filed?

Q Right.

A Yeah. Because we gave them a briefing after it was
filed.

Q Right. I'm asking prior to filing.

A Yeah.

Q The answer priof to filing is no?

A Is no.

Q Okay. Are you aware of any information indicating

that the SEC coordinated its action against Goldman Sachs
with the Democratic National Committee, the Democratic Senate
Campaign Committee, the Democratic Congressional Campaign
Committee, or any of their employees?

A No.

Q Are you aware of any information indicating that
anyone at the SEC shared any information concerning its
Goldman Sachs ihvestigation with the Democratic National
Committee, the Democratic Senate Campaign Committee, the
Democratic Congressional Campaign Committee, or any of their
employees prior to the complaint being filed?

A No.

Q Have you ever had any communications while at the

SEC with the Democratic National Committee, the Democratic

Senate Campaign Committee, or the Democratic Congressional
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1 that is said. Please provide verbal answers to the

2 questions as a nod of the head or other non-verbal response

R

3 won't be picked up by the court reporter. Also, so the

AT

4 record will be clear, please let me finish my question before

5 - you provide your response; and I will try to let you finish

Q) your response before I ask the next question.

7 In addition, it is important that you understand é
8 the questions and give accurate answers. If there is §

9 anything you don't understand or anything you do not know or

10 not sure about, please let me know; otherwise I will assume

11 that you heard and understood the question.

%
.
g
| .
12 Do you understand those instructions? §
13 A I do. %
14 Q I will give you the standard perjury warning %
15 language. As you can see, your responses and statements ;
16 given today are provided after you have sworn an oath and %
17 will be taken down verbatim by the court reporter. i
18 This is an official U.S. Government law enforcement g
19 investigation. The claims asserted in this case are serious §

]
20 ones. It is very important you tell me everything you know é
21 about the matter at hand and are completely forthcoming and %
22 truthful with me. %
23 I am formally advising you that your testimony §
24 today is subject to the laws of perjury. Providing false or ﬁ

.
§
o
-
.
.
3
i
-
-
.
L
5

25 misleading testimony under oath is a serious offense. If
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¥4 Q'
3 A
4 Q Okay. So, you came back in
5 A No. What did I say? I thought I said, in
6 ‘ Q I'm sorry. You came back in[::::::]
7 A Right.
8 Q Okay. So, you've been with the SEC since:::::]and E
2]
10 A
1 [
12 Q So, in terms of the duties as| ’ ]
13 both pre and post they were
1 [
15 A The same.
16 Q And who is your current supervisor?
17 A Mark Adler.
18 Q What is his title?
19 A Acting Chief Litigation Counsel, I guess.
20 Q All right. Let's try to get to some specifics.
21 At some point, did you become involved with an investigation ?
22 by the SEC into the sale of collaterialized debt obligations
23 by Goldman Sachs?
24 A Yes.
25 S Q And that was referred to as the Abacus
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investigation?

A Yes.

Q How come it was referred to as the Abacus
investigation?

A Because the financial instrument that was the

subject of the investigation was called Abacus.

Q How was it conveyed to you with respect to this

‘investigation? Was it considered a significant priority,

top-ten investigation? Do you remember?

A When?
Q When you first became involved with it.
A I first became involved with it in late July or

early August of 2009, when Lou Mejia who at that time was

the Chief Litigation, the head of the unit, sent me a very

rough, early form, action memo prepared by the staff on the

investigation and asked to review it and tell him whether I

was interested in participating, which I did. Then I
promptly got very involved.

It was obvious that it was an important and

high-priority case. It didn't need to be stated although at

some point during the six months I was on it I'm sure

somebody did state that.

Q Do you know why your office got involved in the
investigation?
A Well, increasingly over the years, the trial unit
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_over a year. So, actually, it was fairly late in the
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has gotten involved in cases that are deemed to be

T

significant or have significant legal issues that might

arrive earlier and earlier in the course of the

R T

investigation, the notion being that first we as lawyers who

R

have to litigate cases don't enjoy being presented with an
action memo just before or sometimes in the old days even

after it had been approved by the Commission.

S R R

So, when there are issues that might be and
questions of how to litigate a case or what kind of evidence

we should have before going forward seeking to or whether to

L
.
b
?

even seek authorization from the Commission, whether to make

a Wells call, increasingly, over the years I've been here,

S RN A

the trial unit has gotten involved in those situations

earlier than in the past.

Sometimes that is very valuable, as I believe it

was in this case, and other times you can tend to get sucked

into an investigation, attend a lot of testimony, and maybe
the influence of the trial unit isn't that significant or
even that necessary.

But at some point, somebody decides that maybe a

N e R R e D R O

YT

=255

trial lawyer would be good to get into the case.
Q So, this was pretty early in the process, when you
got involved?

A I believe the investigation had been going on for

N T e A e P s




1 process. In fact, when I got in it, the staff, particularly

2 the Assistant Director,

seemed to pretty much feel that the

3 investigation was over which shocked me.

4 Q How come?

Page 11

5 A Because there were obvious holes in the

6 investigation,

7 candidates for adding as defendants, possibly.

obvious things that had to be done,

It's all

or obvious

8 reflected in the e-mail traffic that I think you probably

9 reviewed.

10 Q Okay .

So, what was your role supposed to be in

11 connection with the case?

12 A From whose point of view?

13 Q Well,

14 A From my point of view,
15 staff to bring the best,

16 consistent with what I viewed to be the statutory authority

17 we had.

I don't know.

strongest case that they could

How about your point of view?

it was to try to counsel the

18 Q And did someone convey at some point a different
19 role?
20 A I think that there was an attitude reflected in

21 certain staff people that the CDO's -- these are collateral
22 default obligations,
23 apart from the language a little bit in the last six months.

24 But there was an attitude:

synthetic swaps and so forth.

We are the experts in

I've been

25 this. It's very complicated. You can't possibly know what
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the in's and out's are. And basically the attitude reflected

R S

s

to me was, it was my job to take the charges as they were
even in July already had been decided and walk the papers to

court, in effect; and I was over the period of time reminded

T

of that pretty often.

Q Who were you reminded of that by?

A

Q But you felt it would be useful for the process for
you to have more of a role?

A I thought from early on that while it was a very
significant case to just sue Goldman Sachs that it was not a |

case where there was only one low-level vice president

involved, should certainly be subpoenaed to

NN

provide investigative testimony which did not happen for
months, and that the customer, the lead customer on the short
side, John Paulson -- it was his company —-- should have also

been subpoenaed to give testimony, produce e-mails and so

forth. That tooth wasn't as hard to pull as the one o

It was hard to pull nevertheless.

.

I felt that it was in the interest of the

LR

Commission and in the interest of our role in enforcing the
law to pursue these avenues before we made a recommendation

to the Commission.

Sesmem S

Q All right. Let's go through them one by one. You

mentionedr |Who were you referring to?

R s

R TS R S
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1 A Did I mention

2 Q You said that you thought] the

3 lower-level individual should have been subpoenaed and it

4 took months to happen.

5 A Oh. is his name.

6 Q

7 A I think.

8 Q What was his position?

9 A Well, I understand he's

é

10

ST

11

ps R

12

R AR

13

D

14

15

16 Q Okay. You advocated thatfﬁ AJtestimony be

17 subpoenaed?
18 A Absolutely.

19 Q And there was reluctance to do that?

S S e

T AT

20 A Extreme reluctance.

em A e

21 Q Who conveyed this reluctance?

TR

22 | A [7 4] I asked some of the junior staff, the

23 branch chief and staff attorney, and frankly they were afraid

DA

24 to speak candidly.

28 (o] Why was that?

R M et

.
.
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A I don't know. You have to ask them. But I got §
repeated: Well, we talked about in the spring and %
decided not to do him. You would have to ask[::::]about %
that. §
Q Who are these junior-level people? ; %
A who was the /

who was the and there was also briefly

I want to call her[:::::]because I worked with her

when she was brand new to the Commission. But her last name

is[ ] 1 think. [ | ]
L !

Q So, at this stage, you were advocating simply that

they bring in for testimony, not specifically that

they bring a charge against him; right?

A Oh, absolutely. And I also wanted to bring in Mr.
Paulson.
Q So, what was the reason given for the reluctance to
bring in for testimony?
A I remember very clearly being on the 5th floor,
outside -- I don't know whether it was office or
r;, office, out in the hallway. And this is like

a couple of months after I had started pushing on this. -

»s

tells me: We're not going to do[::::]because we already know

what his position is going to be which is that he was too g
busy. This is just a job he let Tourre do. And we're going i

0

%

.
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a week. You don't need more than six hours a week to know
what kind of a scam this was.

So, there was this attitude, I think, that I felt.

I'm not going to attribute it to them. I'm just going to say

what I felt, that the deal was a done deal by the end of
July. We know what we're going. to do. I don't know whether
this was shared by anybody else. I had almost no
conversation with Cheryl Scarboro who was the Assistant
Director; but the deal is done, you know. We want you to
help us put it together and get it out. That's why you're
here.

By the way, I read the different concentrations,
depending on what chapter it was, through boéks on CDOs, and
stuff like that, got up to speed on this stuff which is, by
the way, the way the staff went about it. I had this real

sense that it was a done deal.

o} So, in effect, in the testimony

of was kind of asking him questions to give him the

defense that[::::]thought he was going to have?

A I will not attribute motive to anybody but that was
the impression I got from what happened.

Q Do you have any idea why they would be reluctant to

even ask the tough questions of a guy like[:::::::]

A Well, they did ask tough questions. I'm not saying

they didn't. I think and were not quite as
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dedicated to the task.

Q What about

A Desisted throughout doing:Itestimony. I

resigned from the investigation -- I was so upset with

this -- in like December. I had even gotten to Steve Cohen;
and if you looked at the e-mails, you've seen that.

Q Right.

A On the QT, raising my concern about‘all this.

Q How did it go in the end?

A Not in an encouraging way. In fairness to him, it
was brought to him without really any warning. I don't know
what further communications he had.

I asked him -- you know, I didn't want to appear to
be going over everybody's head but I thought that somehow
the -- we weren't even going to take Paulson's -- I
forget exactly what the time frame was. I think maybe we had
taken Paulson's testimony by then but maybe not.

But there was this whole resistance to discussion
of possible scheme liability against Paulson & Company. I
was totally open about the notion even to the end that there

was maybe not enough evidence to sue John Paulson'personally;

but ’ seemed to have a lot of

exposure.
I don't recall a single serious conversation about

scheme liability being applied in this case, all the way up
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1 know, with Madoff and Stanford and all this bad publicity

2 that the agency leadership would probably like to get

3 something to show it was aggressive and with the publicity

S R S T et

4 about the agency subsequent to filing the Goldman case, it's

5 shown that that would in fact occur. So, I think there was a

RO O R

6 desire to get it out well before where we did file it.

7 Q And so, how did you eventually convince the folks
8 to look more carefully at[::::::]
9 A I failed which was why I quit the case, and[::::::

10 [:::::::::]wés assigned the case, and I was told by -- I don't

11 know whether Mejia had left by then. It was either Mejia or
12 Adler, that[:::::::::]said he wouldn't take the case until

13 [:::::]testimony was taken, and that's what prompted it. I

14 guess since it wasn'tl:lsaying "Take:Itestimony,"

15 that when -- and then, surprising to me, I got called into

S

R e

16 Adler's office and was told that the front office didn't want

17 me to drop out of the case, that they liked the fact that I

18 was aggressive and that I should stay in the case; and I

19 said, okay, I will since now we're going to take [:::::::]

T R S S e

20 testimony. And I went on the trip to _takel:’testimony

21 and|:|dropped out of the picture.

22 It always struck me as kind of weird, particularly

P A S e

T

23 what happened later, that I was bounced from the case after

B0

24 having been brought in and told I was so aggressive about the

25 case.
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1 about the Chairman particularly having concerns about the

2 Goldman case?

3 A I would only be speculating. I don't have any
4 specific recollection.

5 Q Okay. What about the Chairman's office?

6 A Actually, I think Steve Cohen did say about how
7 important a case this is but that -- that was obvious.

8 MR. KOTZ: Let me show you another e-mail. We

9 will mark this as Exhibit 2, an e-mail from you to Steve

10 Cohen, Wednesday, November 18, 2009, 12:18 p.m.

i ' (Exhibit No. 2 was marked for
12 identification.)

13 ‘ BY MR. KOTZ:

14 Q And so, you were communicating directly with

15 Stephen Cohen in this time frame?

16 A Yes.
17 Q Why was that? What was his role in the case?
18 A Well, I felt kind of desperate. You've got to

19 remember, I was here when we sued[::::::]when we sued

20 l———l when we sued:| I did the SEC's
21 [::::::] We used to have -- I remember very clearly,[::::::]

79 | land | |and 1ater wanting to be

23 aggressive, push the envelope but also some scared, you know,

24 we might be doing too much. The agency was a lot smaller

25 then or at least the Division of Enforcement.
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I had this concern that because people wanted to
get this case out the door that we, A, could use this as a
great case for fostering scheme liability -- in other words,
it's a missed opportunity -- and courts, several courts, have
been inviting us to use scheme liability in ways that we have
not.

Also, I had a very strong feeling that[:::::]before
taking his testimony, just based on what we already had in

way of e-mail and Tourre's testimony, that[::::]was up to his

neck in this; and he, I know, had been

I l Didn't need to take his testimony. And

he was brought up the chain. And then the resistance to even
taking[::::::]testimony. All we're talking about here is
taking his testimony.

You know, I tried hard not to get paranoid. We've

got who comes straight froml I'm

not suggesting énything about it, that I know anything about
that. It just seemed to me that this was the first time in
my whole career here that we were not following thé ;tring.
We were not going to take the supervisor of this guy who
clearly we were going to sue. Not even take the supervisor's
testimony?

I mean, the smallest stock-manipulation case, the
smallest insider-trading case, the smallest almost anything

would go at least a little way up the supervisory chain,
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interviews, testimony or something.
anywhere; and I thought that this was
be raised. It had been raised with C
Mejia, and they had said they had tal
it wasn't going anywhere.

Steve Cohen used to work in
thought that this was a contact. He'
office, and I raised this. So,‘that'

Q Did anybody articulate ever

Page 24

Here we didn't go
something that should

heryl, and[::::]and

ked to the Director and

the trial unit and I
s now in the Chairman's
s what I did.

to you any substantive

reason not to go forward along the lines that you had?

A The only reasons I heard were those delivered to me
S —

Q Which were?

A Which were: We already know what he's going to
say.

We already know he's too busy. This

Q I assume you asked him, "How do you already know if

you haven't talked to him?"?
A I did; yeah.
Q What was the answer given t
A I think that it was just wi
think he had a good answer.
Q So, this e-mail, Exhibit 2,

was your effort to go to Steve Cohen.

e-mail, you have been knocking against so many brick walls to

was Tourre's baby.

o that?

shy-washy. I don't

on November 18, 2009,

As you say in the
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try to get him to understand your concerns?

P e N TS

A Well, I believe that it -- I can't specifically §
recall but let's say a day or two before, I had gone to Steve §
Cohen's office and talked to him about all this and he didn't §
have a very firm reaction one way or the other. I can't ?

.

really describe it. I think he asked for some more
information; so, I think that's what I -- that's what
prompted this e-mail.

Q Okay. And so, shortly after this, the action memo

e S

for the Abacus investigation was circulated for review; is

that right? §
A There were various drafts that were circulated at %
different times. é
Q And then it was put on the closed Commission's %

calendar in December; is that right?

R

A Yes. I do remember it calendared and then

|

|

de-calendared. %
Q All right. So, I think prior to the time'it was §
placed on the closed Commission calendar the first time was g
when you withdrew; is that right? §
A I believe that chronology is correét. f

MR. KOTZ: Let me show you an e-mail. We will mark %

it as Exhibit 3. It's an e-mail exchange between you and §

g
i
i
7
%
.

Steve Cohen, 12/6/2009, 3:26 p.m., and I believe it was

placed on the calendar on December 17th. So, a couple of

i
g
R e S e T o







Ty

A S X S R AR

Page 27

1 But I don't remember what the particular -- maybe if I read

2 the whole e-mail I'd be able to figure it out. You guys must

3 know what the story is. I don't have a direct recollection.
4 Q Yeah. It wasn't attached but we can figure it out. §
5 A I failed to attach it? Yeah, I guess I did. Well, M

6 he never asked for it; so, I guess he probably saw it, too.

7 Q And then he responds: "I appreciate your giving me

8 full context on your comments. I will review and consider

9 how best to proceed within the bounds of your request." But

G e T e

10 then after this, isn't it correct, that the matter was still

SEsezon

e

1% put on the December 17th calendar? Is that right?

12 A I guess so. I remember the e-mail where it was

B A PR

R S IS S SR S N A P

13 dropped or recalendared.
14 Q Right. But were you ever advised specifically
15 why notwithstanding your concerns and even your decision to

16 withdraw that initially the case was going to move forward?

SRS

17 A I don't recall. I think that I felt at this point
18 that it had been resolved to sue Goldman and Tourre and not

19 take people's testimony and therefore the next step would be

T S

20 to calendar it. It wasn't a big surprise.

21 BY J

P T R oy P

22 Q Did you have anything specific in mind that you
23 were hoping Steve Cohen could do at this point in time?

24 A Well, my mind was racing then but I thought that,

S e AT

F R T L A

25 you know -- I had written a couple of memos. I had sort of
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hoped that those would get to the Commissioners at least.

I was very conscious of the fact that bureaucracy can't

operate with junior

people running over the heads of the

senior people all the time; and on the other hand, I wasn't

getting any reaction to what I thought was an important

issue, one that I thought inadvertently or whatever could

reflect poorly on the Commission, particularly if you can't

even take the guy's

testimony. And I thought somebody higher

up should be aware of it.

The reference to Steve's comments, "within the

bounds of your request," simply meant that I didn't want the

front office of the
gone to Steve Cohen

So, I had
if the Commissioner

might ask that more

Division of Enforcement to know that I'd
to bring this issue up.

no specific thing except I thought maybe
-- if the Chairman knew about it, she

get done.

I had seen a draft of the action memo and saw that

it was actually, I thought, very misleading with respect to

scheme liability. It had pointed to a couple of cases with a

trash scheme liability and we had some better cases on scheme

liability that we could have cited to the Commissioners that

made it more of an issue.

But it was backhanded the way it was, I think

pretty much the way

finally and didn't really reflect the serious consideration I

T B D R P e R P e e

it actually went to the Commission
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1 thought it deserved.

SRR R s S

Z2

2 I've strayed away from the question probably.

3 I don't remember. I don't know what the New York Times
4 article was.

5 Q And then in the end, the Goldman case was withdrawn

6 from the December 17th calendar; is that right?

O R B

7 A I saw the e-mail yesterday that reminded me about
8 that. |
9 Q Okay. What was your understanding of the reason |

10 given for the decision to withdraw Goldman from the December

LR

11 17 calendar?

R IR

12 A Well, I don't believe I knew -- I don't recall
13 knowing in advance it had been withdrawn. But I saw the %
14 e-mail the same as everybody else, is my recollection. Maybe §

15 somebody did mention it to me.

16 I think I went down to Adler and said: This thing

17 has been withdrawn. Why is that? He said, well, J

18 said he wasn't going to litigate the case unless they took

19 [::::::]testimony. That was the reason I was given and that's

20 the reason it was in the e-mail.

21 I was shocked to see that the e-mail was so

i
¢
|
‘
§
|

22 explicit about the reason. You didn't usually see that.

23 I've seen that a little more frequently of late but it was

TR R o

24 pretty unusual back then.

R

25 Q And you referenced in one of your e-mails to Steve
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1 Cohen that Mark Adler deserves credit for causing this. What
2 did you mean by that?

3 A I think that -- I can't recall. Maybe it was

4 that -- well, I guess probably Adler just supported[::::::::]$

5 and by this time Mejia was gone. So, Adler stood up to the

6 trial unit. That's probably it. I don't have any other

.
i
|
1
o
o
0

7 explanation.

=

ST

8 Q Do you know the reaction of[::::]and/or others

9 about this decision?
10 A I have no specific recollection of any reaction.
11 The next thing I remember is, we went up to New York to take

12 [:::::]testimony.

13 Q And so, after you found out that the case was

D R A S SRS

T

14 withdrawn from the calendar and they were going to take

Ls [:::::::]testimony, you agreed to come back and work on it; |
16 is that right?
17 A Only after being told that the front office didn't |

18 want me to be off of it because they appreciated how

T

19 aggressive I had been on the case. It surprised me then and

R SRR

20 still kind of surprises me.

21 Q Who in the front office? What do you mean? You

22 mean Khuzami's office?

S e R T e e R e R oy

23 A Yes.
24 Q Like Khuzami and Lorin Reisner? |
25 A In fact, I think Mark specifically said Lorin and %
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Rob.

Q Okay . So, what other steps were taken other than
taking[::::::]testimony subsequent to the case being

withdrawn from the December 17 closed Commission calendar?

A Well, after testimony was taken, there was a

lot more serious or at least a lot more meetings and memos
about[::::::]Lorin asked for several memos, collection of
exhibits, a variety of things, all of which I think are

reflected in my e-mails; and I collected a lot of that. [::::]

[::::::]contributed to that.

I will say, by the way, reviewing the e-mails,

there was a period of time after we took Paulson's testimony

that| landl seemed to really develop some

enthusiasm for the notion of collecting evidence that sue
Paulson and[::::]and expanding the case.

They kept coming up with more stuff and they'd send
e-mails. It got to the point where[::::]asked to be cut off

the e-mail list because he didn't want to be bothered by this

sort of stuff, and I can't blame him.

got other stuff to do.

But they got enthusiastic about it; and[::::::]own

testimony I think helped pick up steam,

involved, and like I stated, asked for memos, collection of

evidence, and seemed to get really involved in it until we

reached a final meeting with Khuzami.

Page 31
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Q

A

e-mail around saying we would not sue

Q

A

Page 32

When was that?

The night before the day he decided -- he sent an

So, what time frame is this in?

When was the suit? In March?

April.

April. It must have been in March or so.
Okay. But before that --

There was no more discussion of suing Paulson &

Company on a scheme liability theory, as far as I know. It

was all aiding and abetting or —-

Q

A

Q

A

Q

But you took Paulson's testimony?
I was there.

All right.

That was in October, I think.

Right. It was placed on the calendar in December.

It was taken off to take[:::::::kestimony, and then it was

placed on in the calendar in January, as well. Do you recall

that?

A

dated January 26th, where it talks about "I hear the Chairman

Vaguely.

MR. KOTZ: And there's an»e—mail that we have here,

wants to file Thursday." So, this was the 26th. Thursday

would have been January 28th. I'm going to show you that

e-mail.
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1 We will mark this as Exhibit 4. It's an e-mail

2 from you to |:|; Wen, U J 1/26/2010 at

3 11:38 a.m.

R S S s e e s

4 (Exhibit No. 4 was marked for %
5 identification.) |
6 THE WITNESS: Oh, by the way, by this time, the g

7 reason[:::::::]is on these memos is, even though I was still
8 on the case, I felt that the water had become so poisoned
9 between[::::]and myself that it made sense to put somebody

10 else on the case. So, I asked that somebody be put on and it

A R T

11 was —- continues on the case today. :
12 BY MR. KOTZ:
13 Q All right. So, if you see at the top of the page

14 on Exhibit 4, the e-mail, you say: "Thanks. I hear the

R S S S SR e

15 Chairman wants to file Thursday, so you will need to have

16 someone standing by at the courthouse, I guess." This is %
17 January 26, 2010. g

i
18 A Right. %
19 Q Why did the Chairman want to file Thursday? é
20 A I don't know. I.assume -- I don't know. §
ol Q 'You were going to say? %
22 A Well, we had had a practice, which actually I think §

23 this case violated eventually, of not filing major actions on
24 a Friday because the news media -- it's a little outdated now

25 with the Internet and everything. But there's not the space

R R D e e
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1: calendar, as well?

2 A Specifically, no; but I have no specific

R R RS R R e

3 recollection of that particular timing. But at some point,

4 there was a concern, particularly by Khuzami, that the staff

5 had not apparently -- later, intentionally. 'They failed to

B R S S R R e

6 ask at ACA or when they interviewed people in Germany

R TR

7 at[:::]whether the fact that Paulson took a short position

AL

8 while helping to select the portfolio -- the fact that a

9 short helped to select the portfolio would have made a

O

10 material difference to them in deciding whether to invest.

11 And I think because there was always a feeling in

B R R A

12 the front office that the case might -- I never had any doubt

T R

AR

AR

13 about the strength of the case against Goldman. I think it's
14 a great case. But there's always a little skittishness.
15 There was going to be big publicity. They wanted and I

16 think rightly so to get affidavits at least or some kind of

SN o AR

17 under-oath evidence of what the customers felt about that,

18 and that took quite a long time. And I do not know if that

R R SR

R

19 was the reason specifically for moving it off the calendar

20 again but it is the one that comes to my mind.

21 BY

S R SRR

22 Q Do you know whether or not to We114:::::]was at

R T

23 all relevant to this --

BRUSTE

24 ) A Yeah. You know, now you've refreshed my

25 recollection. It may have been.we decided -- they decided
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1 the obligations of the SEC to bring a case as it saw fit.
2 It wasn't to propagandize. It was because we’

3 could not just start issuing reports about our non-public

4 investigation. We had very strong evidence that Goldman

5 Sachs behaved fraudulently, in a manner -- and so, in my

6 view and others but in a manner that contributed, maybe

7 didn't cause but contributed to the kind of financial

8 problems the country was facing, and I thought it would be

9 a shame if this whole hearing and all the processes went
10 through and nobody on the Hill knew about it, if we could
11 do it. But that was just my thinking. I don't remember

12 anybody else —--

13 Q Was there a response to that?
14 A No. I never got a response to that.
15 Q Do you recall Commissioner Parades wanting to meet %

16 with the team in the January time frame to talk about the

17 case?
18 A We did meet with Parades but I don't know
19 exactly —-- I thought that was -- that probably -- that may

20 have been before it was pulled off the calendar the second

21 time. We met with him at some point.
22 Q What happened in that meeting?
23 A That's when he classically, basically said, it

24 depends what selected is, or something like that. He was

25 very skeptical about the notion that the statements in
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have been subpoenaed.

Q And what about Wells? Were there any particular
individuals that should have been Wells'ed in your view that
weren't?

A No.

Q What about other investigative steps? Were there %
any specific investigative steps that you felt should have 5
been taken that weren't taken?

A Well, I think it was important to get the customers |
on record as to whether they thought the information that %
was withheld was material or not.

Q And was that done?

A Through these affidavits.

Q So, that was done?

A It was done.

Q Okay. But was there anything that wasn't done that

you felt should have been done in connection with either
making a case against[::::]or some other aspect of the
Goldman investigation?

A No; I don't think so. Nothing comes to mind.

Q All right. So, here's the March 23rd e-mail where

Robert Khuzami says, "I'm a no on[::::::] And you respond,

"I'm out." And e-mail is marked, "Adler,[:::::::]

is out.”"” What did you mean by "I'm out.”?

A That was childish of me and impulsive.
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Q So, you were just frustrated with --
A I was just frustrated with the decision; and the
next day, actually maybe even later that afternoon -- what

time was this? That afternoon?

logic. You know,

I didn't understand his

what particularly troubles somebody who's

been at the SEC a long time is the number of times we take

extraordinary inferences and apply them to common little

people. It still bothers me that we had a lot more than

inference here and we didn't do anything with it; and if

this were some guy out in the middle of Kansas someplace who

heard from his great grandmother that it was the sister of

somebody that worked at IBM that was IBM news,

applying every influence plus the, you know, inherited duty
to some guy. Here we don't even let this guy -- anyway, I'm
just venting.

What I did the next day was:

I'm sorry. I didn't really mean to do that.
impulsive and it's a great case;

Goldman, and I want to be part of it still.

we would be

I went in and said,

That was

still a great case against

And I talked to

about it. I had been talking to about this
all along and --
Q So, why do you think in the end Khuzami decided

against[::::]that it was a high-profile matter and they

didn't want to take a chance on a kind of push-the-envelope

type of case?
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A No, I didn't hear anything.

Q What about after you ~--

A I was not really very closely involved in it.

I do know I was

Page 48

surprised and I felt a little bad myself that maybe somebody

including'me should have perhaps raised the issue of giving

Goldman a little notice that we were going to file.

Q What about that issue? Did anybody at the SEC

inform Goldman that they were going to file?

A As far as I know, no; and all I know is what I

read in the papers.

Q Was it common to inform companies?
A Pretty common.
Q And so, do you have any idea why in this case it

wasn't done?

A Maybe the inexperience of the front office,

the

desire of people to get the case out. I don't know whether

it was considered and rejected or just not thought of.

Q Now, you say the desire of everyone to get the case

out. Are you aware of any specific reason for a desire to

get the case out other than just as soon as possible?

A No. I think there was a sense that we'd sat on it

too long already because of all these issues,

that

essentially I'm sure somebody would have brought up but I

was the one who ended up doing it.
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Q Other than the e-mail or the suggestion that
you made that you discussed earlier about trying to get
this information out there before Congress made decisions,
did you hear any communication about the financial regulatory
reform legislation and perhaps that that legislation would be
very good for the SEC?

A No.

Q At any point in time, did you hear anything about
the fact that a high-profile case brought by the SEC against
Goldman Sachs might assist in the financial reform
legislation being passed?

A Just my e-mail is the only thing I remember. I

think there was a lot more concern that -- well,l

expressed -- I quoted[::::]in one of my e-mails, that Wall

Street would laugh at us, which I‘thought was really wrong
for a lot of reasons.

Q  Why did[ ___ Jthink that?

A Well, you have to ask him but I think he thought

that particularly when it came to the notion of suing

Paulson & Company that they -+ once told me, it was
just a trade which -- it's just a trade; and I think he
thought -- I think it goes back to this interesting notion

of when are you so caught up in the ways of Wall Street
that you begin to accept a lot of things in Wall Street that

maybe you shouldn't accept? And I'm not saying that[::::]is
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1 at that point but I saw an e-mail maybe from

2 who's the guy brought on to point out risks and stuff. I

T

3 don't know. It's probably just sloppy writing to some extent

4 but he said: Well, Paulson was Jjust acting in his own

N S R R

5 self-interest. So, no wonder we're not going to sue him.
6 It's proper not to sue him. Whoa. You know, that certainly

7 opens up a lot of mischief.

8 So, I think[::::]wanted to get it out and he

9 expected that there would be a, you know -- a lot of pride

10 people take in their work and[::::]certainly took a lot of

.
|

1% pride in suing Goldman Sachs, deservedly so to a great

12 extent.

13 Q [:::::]felt that if you went too far and sued other
14 parties that were, you know, kind of toughef cases to make
15 that that would make the SEC look bad?

16 A I think he was afraid that people would say the

B N R A 8 o o s

17 same as he thought:" Well, you know, Paulson just went to

o

18 Goldman and asked to do a trade. What are you suing him

19 for? They will laugh at you. It didn't carry much weight

St

20 with me but I guess it was something on his mind.

pEmm

21 Q Whatever Wall Street's reaction might be? §
22 A To suing Paulson. é
23 Q And what was your position on suing Paulson? %
24 A On the individual, I -- I didnit ~ based on whet

25 we had at hand, I didn't think we had enough
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but it was close. Paulson, the individual. John Paulson.

Q Right.

A I thought that kestimony and the

documentation -- there was one that went right to Paulson.
Paulson was very good about -- we didn't have many e-mails

with Paulson involved in this stuff, John Paulson, and we

RS

Suseen

did have one where was showing the list and said,

here, these are what we've got. I forget the language but it
was close.

I could concede suing Paulson & Company and

would be enough on our plate with the evidence

that we had. There wasn't any point in stretching the
evidence to try and nail John Paulson. You know, if he

succeeded in isolating himself, so be it. I mean, you could

S B R s T S S SN B e P e

kind of deal with but I doubt it, but it would
have been one possibility later, litigation. %
But no, I didn't think we had a strong enough case g
for John Paulson. §
Q Were you aware, did you hear at any point in time %
.
any discussion about the SEC sharing any information g
concerning its Goldman Sachs investigation with the White ﬁ
House, the Executive Office of the President or any members %

of Congress?

SERSSEERE

A Not only didn't I hear anything about that but I

was surprised to find out we weren't even sharing any
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Q You didn't hear any discussion about factors in

when to release the Goldman case vis-a-vis any Office of

Inspector General report?

A Absolutely not.
MR. KOTZ: All right. Why don't we go off the

record for a minute or two. Let's just confer and see if we

have anything else.

(A brief recess was taken.)

I S S TS e R T

MR. KOTZ: All right. We have no more questions.

AT

e A%

The only thing I wanted to ask, and this is very important:
In order to preserve the integrity of the investigation, I
would request-that you not discuss the content of your

testimony with anyone. All right?
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All right.

THE WITNESS: Okay.

BY MR. KOTZ:

think might be relevant?

To Mr. Issa's inquiry? No.

To other related matters?

No. It's all laid out for you.

MR. KOTZ: All right. We're off the record.

(Whereupon, at 4:06 p.m., the examination was

concluded.)
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securities laws.

Q

A

matters.

Q

Assistant

A

A

Q

your duties with respect to being chief of that unit?

A

violations of the FCPA,

Page 8

Okay. What about when you worked for Mr. Levitt?

Providing him advice on enforcement related

Okay. And then as a Branch Chief and Deputy

Director and then Assistant Director?

Supervising staff conducting investigations.

And as Associate Director?

Same thing.
Okay. Just more staff?

Right.

Now, in your position as of January 2010, what are

Developing a program to investigate potential

investigations.

Q

A
that are,
associate
primarily

Q

A

Q

does your

So, your focus entirely is FCPA now?

supervising a staff conducting

I still have other investigations that were ones

I guess, legacy investigations from when I was an

and I'm still managing to some degree but it's

FCPA; right.

So, who do you currently report to?

Lorin Reisner and Rob Khuzami.

Is one of them your official supervisor that like

evaluation or whatever?
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with you involved?

Page 10

A I had been an Associate, was an Associate Director

from 2006 up until 2010.

That investigation was opened by

members of my staff in 2008. So,

it was an investigation

under my supervision from the beginning.

Q Did you ever understand that this investigation

known as Abacus was considered a national priority or a

top-ten investigation for the SEC?

A Yes.

Q Okay. In what way was that conveyed to you? " How

did you know that?

A At some point, Rob Khuzami had asked for all senior

officers to designate matters that were within their

supervision that appeared to be a priority for whatever

reason, and that is one of the ones that I designated as a

priority investigation.

Q Okay. How many investigations did you designate as

a priority, approximately?

A Maybe six or eight.

Q Okay. So, it was one of six or eight?
A I think that's right.
Q Was there any priority level within those or it

was just six or eight that were about the same?

A No distinction.

Q And what about this top-ten investigation for the
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1 Q At this point in time when you were meeting with é
2 Rob and Lorin, did you know if the Chairman's office was g
3 aware of how the investigation was going? ?
4 A I don't know. %
5 Q Did you have any discussion with anybody in the é
6 Chairman's office about the investigation? §
7 A I did not. g
§

8 Q Okay. All right. Let me show you the next g

9 document.

-

10 MR. KOTZ: We will mark this as Exhibit 2. g
1.0 " (Exhibit No. 2 was marked for g
12 identification.) §

N
13 BY MR. KOTZ: %.
14 Q This is an e-mail from to you, %

15 10/22/2009, 7:58 p.m. So, this is just a couple of days
16 after the Exhibit 1 e-mail?

17 A Right.

SR A NN R S O B e

18 Q This is a very short e-mail. It says, "Abacus

19 vote changed today. Now 5-0 thumbs down." What does that

20 mean? What does that refer to?

S M SR R

21 A This refers to the relationship that staff had

DB

22 with the trial lawyer on the case and whether they wanted to

AT

23 continue working with him and I'd had a discussion with[::::]

24 about that relationship and how things were going and he'd

25 indicated to me that several of the staff members didn't like
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should wait to put this up, until after we had taken the
testimony of -- I think at this point it was Mr. Paulson.
I think that's where we were at this point, and debate with
the trial unit and the staff about whether that needed to
take place before this recommendation went up or after. I
think that's what this is about.

Q Okay. So, initially there was a decision to go

forward and that's why it was put on the calendar?

A Initially, I think we were going to put -- go
forward with this and then at some -- right. But I -- I
cannot -- there were a couple of times that this happened.

So, I think I'm right, that this had to do with taking
Paulson's testimony beforehand.

Q All right. Let me ask you what somebody else who
was involved said and just get your reaction to tﬁat, that

there was an issue perhaps, as well, related to taking the

testimony of a man named

A I think that came later.

Q Okay. And at this time, point in time,

withdrew as litigation counsel. Do you remember that?

A He didn't withdraw. I think he attempted to
withdraw or asked to be taken off and he was not taken off
this matter at that point.

Q Okay. So, how come he wasn't taken off? Wasn't

who they

R N A
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il arguing very much in favor of taking[::::::]testimony and

A A A N L R SRS,

2 that he was getting pushed back from| |and others

3 about that. What do you remember about that?

4 A I don't think it was quite that simple. | ]

T

5 was of the opinion that we should charge| 4J

6 and others on the staff didn't think there was sufficient

7 evidence to charge[::::::::]and had already been through his

D S T DO e

8 documents and had talked to others at the firm and gotten ;

9 from all of that evidence a sense that there wasn't enough to

10 charge ere not opposed to speaking to him but did

11 not think that was going to change anything as it related to

-
%
.
.
i
i
e

12 decision as to whether to charge him.

13 There was a disagreement as to the timing of i
14 talking to him, taking the deposition later, perhaps adding

15 him as a defendant if facts changed, going ahead with the

RO N N F R e O

16 initial recommendation, working that out later, or doing all

17 of that at the same time; and I think that was really the

T

18 gist of it.

BB

18 Q Okay. Let me show you this one.

.
&

20 MR. KOTZ:. So, we will mark the next document as

By

21 Exhibit 4.

SRR SR

22 (Exhibit No. 4 was marked for |
'
23 identification.) §
24 BY MR. KOTZ: f

25 Q This is an e-mail exchange between Stephen Cohen E

TR RO a5 TR NG B T A A B e AT
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1 with him and that that was done at some point later. I

2 cannot recall specifically what facts were gleaned from this

Erm TR

3 and what arguments were --

4 Q All right. But what about the general impression?
5 You know, they were going to go into this testimony and the
6 question was, is there really a valid claim against him?

7 Some thought you didn't even need to take his testimony, and
8 then you take his testimony. So, was the impression from

9 that, oh, we were right; there's nothing here? Or was the

10 impression, oh, there may be something that we have to follow

e R I B T VoS T A T A ARS o T S e

11 up on? Or was the impression, oh, wow, we've got him? §
12 A As I said, I cannot recall. Sorry. %
13 Q Okay. All right. Then our information show that §
14 the case was put on the calendar again in January; actually, E

AR

1.5 January 28th.

P

17 Q Do you remember that generally? g
-
.

18 A I remember it was put on the calendar again. I
19 can't tell you the date.
20 Q Okay. All right. Let me show you another e-mail.

21 Oh, I'm sorry. So, back to Exhibit 4, there's an e-mail

e R et A e R R e Ao

22 exchange between Rob Khuzami, Lorin Reisner and

23 you in the middle of the page, Monday, January 4, 2010,
24 6:18 p.m.: "Steve Cohen called to say he will instruct the

25 Office of the Secretary to place this matter on the

T R Ao PR P o S

G R D






http:Khuzami.IL



http:Wel.l.sl




ST

Page 30

TR T

1 that misconduct. They knew about it. It wasn't just the

P

2 reporters that knew about it but the staff had actually been

3 investigating this and they found this. I think that's what

T

4 was going on here. I'm just trying to remember the dates.

RS

5 Q Okay. All right. Let me show you another

6 document.

7 MR. KOTZ: I'm going to mark this Exhibit 7.

%
.
§

8 (Exhibit No. 7 was marked for

R AR R

9 identification.)

10 BY MR. KOTZ:

BRSSP

11 Q This is dated 1/22/2010, 6:09 p.m. It's an

12 e-mail exchange between you andri All right?

13 A Mm-hmm.

S I

T T

14 Q So, it talks a little bit about filing. 1In the

15 middle of the page, you say: "I would prefer not to file on

16 a Friday. I suggest Monday, Feb 1."

R AN TS TR e R

17 A Mm-hmm.

18 Q And then Jsays: "I realize that's the i
19 approach we have taken in the past. But my sense is we §
20 really are on a 24-7 mews cycle nowadays. Look at how much

R A Tl

21 attention Gretchen's" -- I guess that New York Times --
22 "article got and it ran on Xmas eve." And you say: "I

23 disagree."

-
-
H
"
2
.
-

24 A That's right. Gretchen's New York Times

25 article is the one that I was thinking about.

B R S N S R S B R T B O TR
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1 Q Okay. So, when you said, "I would prefer not to

R R S 8 G PO

2 file on a Friday. I suggest Monday." what was that all
3 about?

4 A For the most part, we don't typically file our

A N e S i TR

AT

5. cases on Fridays just because those aren't the best news

6 days. Articles on Saturdays aren't necessarily -- it's just é
7 not our -- it's just not something that I like to do. 1It's %
8 less of an issue these days than usual because you've got the §
9 Internet and people reporting things all around the clock. %
10 But if you've got a choice, then -- for the most part, I %
11 don't do it. That's all. Just a personal preference. ?
12 Q So, you want to get the most favorable and as much f
13 press as you can from work with the SEC? §
14 A Like I said, it doesn't matter as much as it used %
15 to. It's just a personal preference of mine, probably from §
16 having been here a long time, well before we even had the §
.

17 Internet putting out all of this press about us

18 instantaneously. But there's a deterrent value in what we

19 do; and so, for the most part, we tend to try to be aware

20 that, you know, there are certain days of the week that

SRS R s R

21 you're likely to get more coverage than others. So, that's

22 all.

23 Q But at the end of the day, are you aware that when

24 the Goldman case was finally filed -- and we're kind of going

25 a little bit further in our questions. But it was filed on a

i
;%
.
1
.
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Friday?
A It was.
Q So, how come? Do you know?
A Don't know.
Q Because that was the one day that kind of in the

past the agency had never filed?
A No, not --
| Q Or generally there was the approach
much on Friday?

A Like I said, personal preferencé of
something -- you'll find plenty of cases that
Fridays.

Q Were you surprised that the Goldman
of the day was filed on a Friday?

A No.

Q And it did get plenty of coverage?

not to file so

mine, not

are filed on

case at the end

A It got plenty of coverage. It didn't matter.

Q So, I guess at least in that case, it didn't
matter?

A It didn't matter at all.

Q Hard to imagine it could have gotten any more

coverage on a Thursday?

A Right.

Q Okay. The approach that Rob Khuzami was talking

about in the previous e-mail, where he said,

"This may be
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O AT e R

one additional reason to proceed with the case and Wells

RIS

[:::::kn parallel tracks," that is not the approach that was

eventually used; is that right? %‘
A No. I think[::::]was Wells'ed before the case was é
filed. Right. §
Q And so, do you know why not? I mean, Rob Khuzami g

at least at this point is suggesting»fhat the inquiry may be §
an additional reason to proceed that way but then it didn't §
§

proceed that way .

A I can't remember; and just as background that might

be somewhat helpful, at some point along this path

N S

the Foreign Corrupt Practices Act Unit.

Q Okay .

A Lorin and Rob were heavily involved in this matter

O N R P

and I told them that I thought that if they didn't mind, I

would still come to meetings as I could and be somewhat i
/
involved but I didn't -- I thought at some point, I wasn't .
8
necessarily adding a huge amount of value. I was trying to .

interview Assistant Directors for positions and do a lot of
other work to get the unit up and running, attending a lot of

meetings.

D B s S

So, I did not at some point in January, February,

R

do as much with Abacus as I had before; and so, I was not,

for example, at the[::::]Wells meeting. I went to Lorin's

office and told him I had something else and thought they

i
-
|
&
-
L
-
1
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And so, my memory on some of these things from

January on I -- I just was not as heavily involved in a lot

of this.

Q Okay.

All right. Well, we'll keep that in mind.

And just if this sounds familiar or not, our information

shows that this inquiry that the Senate Permanent

Subcommittee on Investigations was doing at that point in

time was eventually pushed off.

A Mm-hmm.

Q Do you remember that that happened?

A I vaguely recall that.

Q And that may have been a reason why Rob Khuzami

was saying, "the inquiry may be one additional reason to

proceed on separate tracks."

A Mm-hmm.

Q But that was no longer an issue. Does that sound
familiar?

A I -- I don't -- I don't remember anything specific

about that.

Q All right.

Do you remember at some point there was

a meeting between Commissioner Parades and the Enforcement

staff working on the Abacus investigation?

A Yes.

Q Did you attend that meeting?

e g e
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1 A I did.

2 Q What was said at that meeting? Did Commissioner

O R e R T e

3 Parades ask for the meeting? |
4 A He did. é
5 . Q Okay. What did he ask for the meeting for; what §
5 did he want to say? g
7 A This was in connection with the case having been §
8 put on the calendar, I believe, and he just -- he had a E

9 number of questions about the recommendation and wanted to

10 talk about it in some detail.

D S R S N e e P

11 Q Any particular areas that you remember he asked é
12 about? %
13 A 7 I do recall him asking -- he wanted some specifics ;
14 about the misrepresentations. He wanted more detail about

15 charging the entity for the conduct of individuals, you know, §
16 holding the entity liable for conduct of Mr. Tourre alone; g
17 questions about whether there was anything false or §
18 misleading about what IKB had been told orally and in the %
19 written material. Just a whole host of questions. It was a §

AR

R R s DA N PR

20 pretty long discussion.

21 Q Did he express any skepticism about any aspects of

22 the case?
23 A Skepticism? I think he was just expressing his --

24 I don't know if skepticism is the right word but he

:
e
7
7]

25 definitely had a lot of questioﬁs.

o
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1 improper reason, in coordination with the White House, or
2 in coordination with other entities, to ensure some political
3 gain.

4 A Mm-—hmm.

A R S AN B A 7 e RS DA B NN AN

5 Q And so, when we go back to look at the process, we

-
:
-

i
.
.

6 see that it was put on the calendar and then pulled; put on

7 the calendar and pulled. So, we're trying to understand why,

8 you know, in the context of figuring out why eventually it %

9 was filed on the day it was. %
10 A Right. %
11 Q So, my question was, I mean, is it unusual? Have %
12 you seen other cases where cases were put on the calendar and g
13 th;n withdrawn twice? 2
14 A Yes. §
15 Q Okay. So, it's not unusual or it is unusual but %

16 you've seen it before?
17 A It happens. This happens; and in the instance of

18 Goldman, it happened because there were issues that came up

19 relating specifically to aspects of the investigation. This §

20 matter was pulled the first time because staff was revisiting

SRS T

21 its recommendations and issues. I don't remember exactly why
22 it was pulled the second time. I'm sure you could refresh my
23 recollection with something. But all along the way, this

24 matter was put before the Commissioner, put on the calendar‘

25 and pulled off for reasons that related directly to the

%
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1 where you think you do -- you -- you -- you do have a case.

2
-
%
%
%
.

2 You think you could make a case. In this one, I think that

3 everyone recognized that there were some potential weaknesses

4 or litigation risks as it related to[:::::::::]but there was

5 enough there that the staff determined that there was at

U e e T

s

6 least, you know -- there was enough there to merit going

7 forward with the Wells.

8 Q Okay. So, is this kind of how the process went,

9 initially the decision was towards not taking

10 testimony; then after it was put on the calendar, the

11 decision was to take[::::::]testimony; then after

.
i

12 testimony was taken initially there was movement in the £

%
13 direction of not Wells'ing but then after it was on %
14 the calendar the second time, the decision was to Wells

RS TIR

1.5 [:::::] Is that kind of how it went?

16 A I'm not sure it was all that clear-cut; no. I
17 think what -- part of the backdrop here is and
18 the trial unit having -- having one view and the

19 investigative staff having another view as to where we were
20 and whether we had consensus as to whether to go forward; and
21 I think that there were -- I think that was part of what

22 you're seeing in terms of -- I mean, the staff decides when

§
§
i
i
i
§:
5
.
|
§
P
.

23 to put something on the calendar, not the trial unit; and I

24 don't know how adequate the conversations were with the trial

GRS

25 unit about -- I mean, I'm sure if you would ask

T
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this up when we see no reason to do that? I think that was
the difference of opinion. It wasn't a matter --

Q And what was your personal --

A I took -— I did not have a strong opinion one way

or the other because I viewed it as a case where we

would -- we would -- we would get the evidence as to

I looked through what the staff had pulled

together; I understood what arguments were, and you

know, I thought it could go either way very easily. It
wasn't really -- you know, it really was one of those
instances where I had trouble seeing a good case against

[::::]based on what I understood in terms of his role and what
he actually knew and was doing in relation to Mr. Tourre's
deal.

So, you know, even though I could see it going
either way, I thought that based on everything I knew, it
looked unlikely that you would be able to make a good case
against him and that you would just be muddying the waters
because the case against Goldman itself was going to be
challenging enough without stretching to that point.

So, I think that out of an abundance of being as
thorough and careful as possible, we rethought that and said,
let's just do it all in one fell swoop and take our time and

get it right as opposed to rushing to put this on, and that's
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1 what we did.

AT AT

2 Q Okay. But at the end of the déy, a determination

e

3 was made not to bring a case against

4 A And I think that you could say that it was vetted

5 thoroughly and thought through carefully and that everyone,

T

6 you know, took their time to figure out whether we, you know,
7 had a case against him; and so, that needed to happen. So, I

8 think in the end, it was probably a good thing to at least

9 say that we worked hard and thought hard about it before

10 making an ultimate call.

11 Q Okay. Did you have a particular opinion on the

12 ultimate question of whether to charge

13 A Did I have an opinion? I think I just said, I
14 didn't -- I didn't necessarily think that we had a good

1.5 enough basis to charge him at the end and I think that we

R S R N 2 S T R

16 made the right decision in not doing it.

17 Q Okay.

18 MR. KOTZ: I'm going to show you the next e-mail

TR

19 which is Exhibit 9.

s

20 (Exhibit No. 9 was marked for é
27, identification.) %

.
22 BY MR. KOTZ: %
23 Q This is an e-mail from o %

24 Kenneth Lench with a "ce" to you and a couple of other

25 people, dated 2/25/2010, 2:05 p.m.

R S S B RS
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BY MR. KOTZ:
It's an e-mail from to you, Lorin
Reisner and Kenneth Lench, 10:40 a.m. And so,[::::]is

responding to an e-mail from Now, who is
A She Rob and Lorin.
Q But at this time, she was working in the Senate,

right, on detail? Were you aware of that?

A

Q

Yes. She moved over there. She's on a detail.

And so, informs Tim Henseler and

about the Senate's Permanent Subcommittee on

Investigations hearing that was taking place on April 27th.

A

Q

Mm-hmm .

And AJsays: "Thoughts/comments? Keep in

mind that we are shooting to file" -- I think he means "our"

instead of "out" ~- "litigated action against Goldman and

Tourre relating to Abacus on or about April 14."

So, was .there some discussion or consideration to

try to get the case filed before the hearing?

A

Q

Not with me. I don't know anything about that.

So, do you know what is referring to?

"Thoughts/comments?"

A

Q

this?

T T

No.

Did you have any thoughts/comments in response to

A R X
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SRR RO

1 A I don't recall having any. No. %
2 Q Do you remember any concerns about some information §
3 that would be revealed in the Senate's Permanent Subcommittee §
4 on Investigations hearing that would impact the case? ?
5 A I don't remember anything like that. %
5 Q Did you have any communication with §
7
8 A No. About this? No. %
9 Q Anybody else in the Senate? %

10 A No. |

. i

11 Q All right. Let me show you the next one. All g

12 right.

13 MR. KOTZ: Exhibit 11, an e-mail from[ﬁ to

14 a variety of folks. You're copied on it, dated 4/8/2010,

15 6:47 p.m.

16 (Exhibit No. 11 was marked for

17 | identification.)

18 BY MR. KOTZ:

19 Q So, it looks like he's sending the draft complaint, %
20 press release and litigation release. And he says: E
21 "Assuming Commission approval, we'd like to fedex a signed %
22 original complaint to in New York City that %
23 evening for filing either the afternoon of Wednesday, April %

24 14, or the morning of Thursday, April 15."

25 A Mm-hmm.

%ﬁm&mfvfd Y St
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Q Yet in the end it was filed on the 16th.

A Mm-hmm.

Q Do you have any idea why?

A No, I don't.

Q Were you involved at all at this stage in the
process of determinations of when to file?

A No.

Q Do you know who was? I mean, obviously[:::::JDo
you know anyone else?

A No.

Q Do you know if there was any kind of last-minute
holdup or last-minute issue that arose that made it
impossi$1e for the Commission to file the case when they
wanted to?

A I don't know.

Q Do you remember a meeting that Commissioner Walter |

A No.

Q You didn't attend that meeting?

A No.

Q Do you remember hearing about any disagreements

within the Commission about the case at that stage in the
process, in April when it was about to be filed?
A No.

Q Do you know if anyone at the SEC informed Goldman
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Sachs that the SEC intended to file an action against it? %
A I don't know. g

Q Is it normal procedure to inform an entity that §
you're about to file a case? §
A Normal procedure? §

Q I mean, does the Enforcement Division generally 5
before they file a case inform the entity this is going to %
happen, in your experience? §
A I think it depends on the facts and circumstances §

of fhe matter. %
Q Well, what would it depend on? 1Is there not a §

:

general policy to give a company a heads-up or is it -- §
A It depends on the case, the type of case, I %
suppose. I mean, I can't say that's always going to happen. %
For instance, if it's an offering fraud and you're about to %
freeze money or something like that, I'm certain you wouldn't §
tell those parties that you were about to file an action. ?
You know, I -- I -- so, I wouldn't say that that's something ;
that happens in every case. %
Q But it happens often? i

A It does. g

Q And in this ﬁype of case, is there a particular %
reason, because of the facts of thevGoldman case, why the SEC §
wouldn't tell Goldman in advance? %
|

A I don't know.

R G R
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R TR

Q But generally, in these types of cases that have

occurred in the past, would the SEC have informed the entity?

A I can't speak as to everybody and what they do and,
you know, what their practices are. I just can't answer

that.

:
.
4
.
.
N
.
.
g

Q All right. But you said that many times in the

cases you've been involved in the SEC would tell the company

o R

in advance?
A Right.

Q But there were particular types of cases where it

i
!
.
|

would be not a good idea to do so because of the facts of the

case?

A Mm-hmm.

RS RO R A

Q And what I'm asking you is, is the Goldman case one

of those types of facts that you said it would be

R T

particularly --
A I would only be speculating. I wasn't involved in
|
any decision about, you know -- about calling Goldman. I was é

TR

not involved in. that part of this. So, I can't answer your

question as to whether a call was made.

bt
.

Q I'm not asking you whether a call was made. I'm

saying: You said to me, in many cases advance notice is
provided but there were certain particular types of cases
where they wouldn't be provided based on the facts of those

particular cases.

B N e A S S T T
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you. What does it mean? What does it mean? What does it
mean, just in general layman terms for somebody who is not
familiar as you are with, you know, securities? What does

it mean that the options expire?

A It means that the options expire, are worthless.
Q I'm sorry.
A The options expire. Worthless. Strike price

hasn't been met as of that date. I don't understand>your
question beyond that though.

Q Okay. And so, does filing a case byvthe SEC
against a publicly traded company on the third Friday of a
month have a bigger impact because of the expiration of the
options than if it filed it on another date?

A I would only be speculating. I do not know. That's
never been a factor that I've considered in any of the
actions that I've filed.

Q You are aware that there was an impact on the stock
price of Goldman Sgchs and in fact the entire market when the
SEC filed its case?

A Right.

Q Do you think that the SEC should care about that?
Should they give consideration to the effect of the market?
Is that something that is proper or appropriate for the SEC
to be concerned about; do you think?

A I don't have an opinion about that.
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know.

Q Okay. All right. Are you aware of a potential
regulatory reform legislation that has been going through
Congress, just generally?

A Generally; yes.

Q Anybody at the SEC ever mention that legislation
in connection with the Goldman Sachs investigation or in

connection with the filing of an action against Goldman

Sachs?
A No.
Q Has it ever been expressed to you that it's

important for the SEC that that legislation go through?
A I don't know.
Q What do you mean?
A Has anyone ever said to me that it was important

for the SEC?

Q Yes. It's important. It's important for the SEC

that this legislation be passed.
A I don't recall a specific conversation like that.
Q Okay. But you had general conversations with
people about the legislation?
A Right.

Q Are you aware of any information indicating that

the SEC coordinated its action against Goldman Sachs with the

Executive Office of the President or any of its employees at
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the record will be clear, please let me finish my question

T

before you provide your response, and I'll try to let you

finish your response before I ask the next question.

In addition, it is important you understand the

R s

questions and give accurate answers. If there is anything

T

you don't understand or anything you do not know or are not
sure about, please let me know. Otherwise, I will assume
that you heard and understood the question. Do you

understand those instructions?

R R e B

A Yes.

Q Okay. Let me give you the perjury warning. As you
can see, your responses to statements given today are
provided after you have sworn an oath and will be taken down
verbatim by thevcourt reporter. This is an official U.S.
Government law enforcement investigation. The claims
asserted in this case are serious ones. It is very important
you tell me everything about the matter at hand and are
complete, forthcoming and truthful with me.

I am formally advising you today that your
testimony is subject to the laws of.perjury. Providing false
or misleading testimony under oath is a very serious offense.
If the evidence shows the testimony you have given is false
we may refer it as appropriate. Do you understand those
instructions?

A I do.
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Page 11

of New York.

Q Okay. Did you work at all out of the SEC office
there?

A I did not.

Q Okay. All right. And who is your current

supervisor?

A Technically that would be

Q Okay.

A But I think practiéally right now all of my cases
are still what we're referring to as legacy cases, so I'm I
think more practically reporting to|[::::::::] and Ken Lench
just because everything that I have in my, for lack of a
better word, portfolio of cases, are all structured products
cases.

Q Okay. And in the time period between, say,

December 2009 and April 2010, who were you reporting to?

A That would have been J

Q All right. Did you become, at some point, aware of
or involved with an investigation by the SEC into the sale of
collateralized debt obligations‘by Goldman Sachs?

A If you're referring to, by Goldman Sachs more
generally, I think yes. There is one investigation that I am
aware of that I was involved with that looks at the sale of

numerous Goldman Sachs collateralized debt obligations. That

investigation is[::::::::]entitled In Re:
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AR v

the question, how was it that a lot of the products that were

SR

causing all the problems in the financial markets created.

So we began with pbecause we had, for lack

R R

A

of a better. word,

with the Department of Justice that

R S R

thought they knew some things about| |business

there. In the course of doing that, we collected a lot of

documents from various firms that[::::::::]worked with, and

;

those were generally other -- generally collateral managers,

s

which is one aspect of the market, hedge funds and then

And in the course of reviewing those documents --

SRR

we did collect documents from one firm that was

S B A R

I think was the name of the firm. I came across

an e-mail that suggested a fact pattern that might warrant

investigation, pulled a few more e-mails that were related to

A S S SR PO LT

that e-mail, kind of following up down the chain of

SR

investigation and collected a handful, maybe there, four, I

s

R T

S O P N BT

forget exactly, six or seven documents that began to lay out
a factvpattern that we thought —-- or that I thought warranted
further investigation.

I remember binder-clipping those documents

together, walking them into office and say, 'You know,
this looks interesting.' And it was -- the fact pattern we i

i
saw, which was and initially began with one -- with an

TR
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don't have any firsthand knowledge of this, but I seem to
recall there being cases that we had to send periodic

updates -- I don't remember if it was weekly or every other

week, every month, I

had to update the front office as to the status of the
investigation on a regular basis. And when you say 'national
priority cases,' I sort of associate that phrase with any
case that was on that list, so any case that I was asked to

write a weekly or biweekly or whatever it was description

for.

So I did understand that it was one of the more

high profile cases at some point in time. And I'll caveat

that. That, I think,

later in the day, I think probably sometime after -- I mean
we began this investigation when Chairman Cox and Linda
Thompson were here, and I think it began sometime after the

transition to the new administration.

Page 15

A S G N e o ey

forget what the frequency was -- that we

R R ST T

T
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:

came relatively late in the day or-

R T

e

rimsaans

. Q Okay. Yes, what was the timeframe when you found %
the e-mail and walked it into| bffice?
A Specifically, I don't know. I believe it was

probably sometime in
Q Okay. And
A That would

Q Okay. And

so in 2008 and 2009?

the middle of 2008.

it was officially opened in August 20087

R N e PR

actually be -- yeah, that sounds right.

so who worked on it in that timeframe,
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time I think after the transition to the new administration.
I think we were looking at this matter, my recollection is,
while Linda Thompson was still director of enforcement. I
think that this new priority case, if that's what we're going
to call it,

began sometime after the administration change.

Q

A

Q

front office, the chairman's office becoming. aware of the

Abacus investigation?

Yeah.

So after -- came in, or --
After Rob came in, I believe.

And at any point in time did you become aware, the

sort of update on a regular basis, I think that

Page 17

RO

No, I mean I think it began at some point in
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A I know that they were aware of it, and the exact »

;

nature or -- by which they became aware of it, the only thing f
that I can specifically recall is -- I know I mean obviously |
i

it had to be calendared, and I think there were a couple

times I think we calendared it once and then we pulled it

once.

questions about why it was pulled and the like that came from
the chairman's office, I believe, not questions that I

actually fielded myself, .

Q

A

obviously every commissioner is involved in some sense.

Q

And I know in connection with that there were some

Okay .

And then obviously through that whole process,

Okay .
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Q So my question is what do you remember about, a,
first putting it on the calendar, and then having it pulled?

A Well, I know that -- my recollection is that

Goldman was wellsed in July of 2009. I was |

[::::::::]when they wellsed them.

And at that point in time we had the assigned

litigation staff to the case. There was who I

had never met, but I remember him.
Q This was after they wellsed?

A This was back in July, so a flurry of e-mails

asking all kinds of questions in July and early

August. And as part of that process there was one issue that
I think came up in investigating this that I think we
struggled mightily with, which was what about Paulson? What
about the other half of this transaction? Is there any way
to hold them liable or potentially with the theory of
liability for them that would work, frankly.

Did they do anything wrong, I think was a question
that we tried very hard to answer, and I think the conclusion
we came to really by July was it's going to be difficult to
see that they did anything legally wrong. Morally wrong,
ethically wrong, we can argue that, but legally wrong? We

thought it would be difficult.

Whed Agjcame in he was very vocal and

adamant about revisiting that particular issue and really
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TR R e PR

1 beginning in probably August, really through the later part

2 of the year, we spent sort of time reinvestigating the

3 Paulson issue and a lot of time, frankly, vetting that issue

4 amongst ourselves, the front office. We took John Paulson's

5 testimony.

S R R e e 0 e R e

17 had his -- he had had the opportunity to make his case, do

6 And that took up a lot of time for a lot of time

7 between August and the end of the year to address that. You é

8 know, our litigator wanted to, which never happens here, %

9 pursue a more aggressive case than the staff théught really g
10 was justified in the circumstances. So -- and you know -- %
11 Q When you say August to the end of the yeaf you're é
12 talking about 2009? %
13 A 2009, yeah, through 2009. %
14 Q  Okay. g
15 A So I think that everyone finally got comfortable, %
16 if that's the right word, probably a bit strong. But had %

S

18 the research, we had done the extra investigative work. And

SRS

19 at that point in time we thought, 'Okay, we've done the next

S

SR R NS

20 piece, it's time to put it in the calendar.'’

20, And I think there were two things that happened,

22 and I may be getting them confused as to sort of exactly
23 what, which one was —-- what the timing is. And this may have

24 even been pulled twice; I don't remember specifically.

25 Q Yes. Our records show it was pulled twice. And
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and I think that the timing and decision of whether to

include him or not to include him -- this was also when I was §
: |
beginning to sort of transition myself mentally to work on my }§
trial case and spending more time there, so to some extent I
was a litfle bit distracted.
The investigative work was largely done except for

taking[:::::::kestimony, which I did participate in, but I

don't really have any understand of -- other than it having %

to do with and my recollection sort of bringing one case

as opposed to two cases, sort of what the decision-making
process beyond that was.

Q Okay. Do you remember Steve Cohen from the

chairman's office getting involved, going to Steve :

Cohen and suggesting that[:::::::kestimony be taken?

A That I was not aware of.[::::]was very adamant and
would -- wherever he would find, I mean generally speaking,
wherever he would find an ear, he would go there and try --
and talk to that person, so it doesn't surprise me, but I was %
not aware that[:::]went to Steve Cohen. %

Q And just to be clear, you're not aware that there ”
was any factor in the decision to withdraw the case from the
calendar other than related to internal discussions within
enforcement of the strategy or approach to taking the case?

A That's my recollection of what the issue was, but I

think I mentioned there was one more time when the case was
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the story, I guess the SEC got wind of the fact that they

were working on it, and then this was passed around.

A Yeah. And the sweep that I believe is being

referred to here, although I am a little unclear because

there are actually two sweeps that occur, and I don't know

which one they're referring to.

There was a sweep that Nero did, that I recall had

gotten some publicity. They went out and they -- it was

related to the[:::]case. The inspection team saw some

activities at[:::]that gave them pause. So they went out and

they sent requests to numerous collateral managers and

basically hedge funds in the industry, and it was basically

designed to look for cross-trading and trading where the

off-market prices or other potential conflicts of interest

happened.

And so that was one sweep, and there was a second

sweep that we had done, and we had done this -- it must have

been eight months earlier, nine months earlier; and that was

the investigation, which we had sent subpoenas to -- I

want to say upwards of 20 subpoenas to

| | Goldman Sachs, I mean really every major

investment bank, I mean,

you name

them, we sent them. Hedge funds, we sent them, and numerous

collateral managers we sent subpoenas.

And it had been about nine months, and then -- and
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we had never heard anything about that investigation. It had

never —-- no one had ever disclosed it in any public filings.

We were getting documents from every firm on the street and

there had never been any disclosures in anything. So when it

says, "After talking to Nero it sounds like it might be

yours," I think I was a little surprised because it had been

a long time that this thing had been out there. I mean it

had been months that it had been out there, and I was like,

'okay,

the cat is out of the bag, so now people know this

thing exists; we'll see what happens.'

Q Oh, so that's what you meant by 'bag, bag, bag,
cat'?

A Yeah.

Q Okay. Were there any communications between

anybody at the SEC and anyone in the media about the Abacus

case?

A

Not that I am aware of, I mean other than obviously

it looks like John Nestor. And I occasionally, in fact, I a

couple times when I was in New York, those Wall Street

Journal people are persistent. They have called me on

occasi

now is

ons, and I think I've always said -- I think the name

but as far as I know, no one has ever

commented to them on a case. But I think we have all

received numerous calls from those guys.

Q
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You were mentioning before has
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expressing the view strongly that[::::::]testimony should be

R R D R A O R

taken. Do you remember at some point that he actually

withdrew as litigation counsel?

A TR

A I think I had heard that he tried to withdraw.
(Laughter.) I think, my recollection is that was when,

again, I was up in New York. I think I heard that he tried

A SN RO SN TN IO Ak A 5 RS

to withdraw. I mean the thing with 18, iﬂ[::::::]it's

R

tough to sort of know where he's coming from, where he's

coming out. He's a passionate person, so when I heard that

he withdrew and then was back on the case, I wasn't really
sure what to make of that, but I knew he withdrew and then

was back on the case some point in time shortly thereafter.

A SN A T A

R

Q Okay;

A And I think he even came in my office joking about

it in some sense, like, 'I tried to withdraw myself and they

wouldn't let me.' Sorry. We have this voice that

we use a lot.

(Laughter.)

g
.
.
§
!
:
|

But that's ~- yes, so I was in some sense aware
that something like that happened.
Q Okay. All right. Let me show you another document
that I'm going to mark --

A Do you guys want these back or should I just --

Q You can just leave them there.

A Okay. : %
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A I think so, with the caveat, again, there is this

affidavit from[:::]issue, that, again, I don't know where

that fits into the timeline. That was an issue that came up

at some point in time. But I do remember, once the decision

was made to take

testimony that we try to do that

on a relatively quick basis. I think the timeline for that,

we wanted to do it relatively quickly.

Q And so you sat in 04::::::::}estimony?

A I did.

Q And so what were your impressions from that?

A I thought[::::::::]was anbimpressive guy, smart

guy -

Q What about in terms of the case, the potential case

against him?

A My recollection of the potential case against

[:::::]I think the issue became, at least for me in terms of

my thought process, two things. I think technically he was

in the same level as Fabrice Tourre although practically

speaking but I think all of the

documentary evidence that we have seen in this case,

documents and other things, really point to this being sort

of Fabrice Tourre's deal. And Mr.

Tourre, for being in

charge of the AFRAM documents, you know,|:|did look at

them, but Tourre had a much closer association with them.
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1 option is still something that is possible right now, I don't

T O T o RO Re,

2 know.
3 Yeah, I don't know. %
4 Q All right. Let me ask you more about the[:::::] %

5 testimony. Who asked most of the questions for the SEC?

6 A My recollection is that has the one

s

9 that was in charge of —-

8 Q Okay. Was also asking questions?

9 A l:lwas there.l:lis typically pretty active in

10 questions, so[::::]would have asked some questions, yeah.

O S e sasesss

11 Q Okay. And so you knoﬁ, it's kind of been described |
12 to us in a couple of different ways. One description of it f
13 was that was always against the possibility of a §
14 case against and fhat his theory was that was §
15 involved in a whole bunch of other matters and really didn't %
16 spgnd a significant amount df time on this relevant matter at %
17 all. §
18 A Mm-hmm. %
19 Q And in the questioning[::::]didn't say that, and so
20 [::::]kind of made efforts to draw that out of him. What do

AN you recall about that testimony with respect to that issue?

22 A Without reading it, I don't think that I could -- I

23 don't have any specific recollection of that issue. I do

24 remember some questions about the other deals that he may

25 have been working on at the time. I think he mentioned --
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this is stretching the bounds, but I'm surprised I remember

this, that he may have been working on a deal with, I'm going

to say, a firm called that went nowhere.

So I do remember some discussions about what[:::::

[:::::]was doing at that point in time, and I think the

deal may stick out to me because I remember seeing

that deal in documents and trying to educate myself as to
sort of what this deal was because we wanted to make sure we
understood everything that was going on in this Abacus
series.
But as far as anything more specific than that, I
don't --
Q So there is -- there could be a claim out there
that[::::]had it in his mind set not to bring a claim against
[:::::]and so even when[::::]didh't say the things that would

lead to that conclusion, he kind of pushed[::::]to get[::::]

to say the things that wanted him to say in order to be

able to conclude not to bring a case? Is that a fair

characterization of what happened?

A I mean I don't think so.
Q Okay.
A And, you know, I will say that, you know, we spent

a lot of time looking at the evidence, and I think that there

are certain charging decisions that certain people may not

disagree with, and my recollection is was there as
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well, and he may have been pushing a little bit. And there

may have been some back and forth;[::::]and[:::]didn't get

along the best of any two people out there. You probably

know that.

But I don't -- I've known[::::]for long enough to

know that if there was a case out there, and he generally

believed there was a case out there against[::::::::], I mean

the case would have been brought or at least he would have

done everything that he could to try and bring that case.

MR. KOTZ: Let me show you the next document. This

is an e-mail dated 1/15/2001, 10:51 a.m. from Robert Khuzami,

Cheryl Scarborough with a copy to you and |

A

Q

saying,

(Exhibit No. 4 was marked for
identification.)

THE WITNESS: Did you say 2001 or 20102

BY MR. KOTZ:

I'm sorry; 2010.

Okay.

And so it's in response to an e-mail from

"According to outside counsel Sullivan & Cromwell,

Goldman has provided copies to the Senate of all documents

produced to the SEC pursuant to a need to request. Today we

learned that Goldman is considering providing copies of our

investigative transcripts."

And then Robert Khuzami responds, "I thought about
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sort of bearing, way, shape or form over, but you know, I

R T T R R s

certainly think that -- you know, I was on

AR

the case. 1 think that the case was an interesting case, a
different case, an important case. And as, for all of those
reasons, I kind of like to see a case, if it's approved by

the Commission and supported, go out the door.

S N S B TP e

As far as timing or anything, you know, that's not

something I have any control over and really wouldn't have
been, frankly, that concerned with. Although I will admit

that if we spend time building a case and all of a sudden

i
id
\\
|
¢

someone takes our documents and I don't know what else these

guys can get. All of a sudden, Congress doesn't methodically

oS

do things, stands up and starts yelling about something we've

PR

been investigating for a year? Yeah, I might get a little

upset about that, but it certainly wasn't anything that had

crossed my mind at the time, and this is not a discussion

that I was a part of.

R

MR. KOTZ: Let me show you another document. We'll

mark this as Exhibit No. 5. And this is an e-mail exchange

between Cheryl Scarborough and dated 1/22/2010,

6:09 p.m.
So there is some back and forth about the case, and

then there is discussion about filing it in the

S B B e I R

SRR s

January-February timeframe. Cheryl Scarborough says, "I

would prefer not to file on a Friday. I suggest Monday,
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about whether it's going to be approved.

Q Right;

A But I think you often get a sense in going through
the process of whether or not you stand the likelihood of
being approved. Cases get vetted, you know, well above my
level, probably with commissioners or their aides on a
regular basis, so I'm always -- I mean I have not been
involved in such discussions, but through the commenting
process and the questions you get a sense, I think, of --

Q And what was the sense? The sense that there

wasn't a great concern that there would be a prbblem? I mean

was this something that people focused on?

A I mean I don't think that anyone takes a case
before the Commission when they don't think they have a
reasonable likelihood, in fact, I would say
better-than-reasonable likelihood of it being approved
because -- I don't go to many commission meetings because I
spend my time doing investigations as opposed to sitting in
commission meetings, but I don't recall any commission
meeting I have ever gone to, something being voted down by
the Commission.

Maybe it's happened, if it has happened recently
I'm not aware of it. So I think that if something, if the

front office and people that are above my head make the

decision to take it to the Commission there is -- I mean they
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BN e

1 have to think there is a prétty good reasonable likelihood of

9 particular matter. I mean I guess it's possible that as you

2 success in that. g
i
3 Q And so were there any decisions made in the case ?
4 that related to how it would be voted on at the Commission §
5 level? f
6 A I'm not sure I understand. f
7 Q In other words, you have at least one person, one §
8 commissioner who is expressing some skepticism about a {
§
i
|

10 go through the case you could make decisions based on whether

SRR

11 you think, you know, it's going to be approved. So were

12 there any decisions that were made about who to charge or
13 what to do in the case that were based upon trying to ensure
14 that it would get approved at the end of the day by the

15 . Commission? Was that a factor at all?

R R N S PR

16 A I mean I don't think so, and let me just qualify
17 that a little bit. I think that, as staff, myself and people
18 that I have worked with and worked for me, we have tried to

19 do, in every case I have worked on, is build the case and

SRS R e e s R

20 recommend the case that we believe is supported by the facts %
21 and the evidence. And I am not aware of any instance in any §
22 case that I have worked on where we have made any effort to

23 do anything, you know, evidentiary-wise or otherwise other

24 than just present the facts as they are and let the

N R S SRR P R

25 Commission decide.
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1 I think that the question, the issue would become
2 if there was a case where it wouldn't, we don't think it
3 would be approved, well, then I think the reason that we
4 would think it would -- I would think it wouldn't be approved
5 is because the facts and the evidence don't . support a
6 charging decision.
7 MR. KOTZ: Let me show you the next document.
8 We're going to mark it as Exhibit No. 7. This is an e-mail
9 exchange. It starts off betweenl and you,[:::::::]
10 | ] and] | 1/28/2010, 3:56 p.m.
11 And| |sends out I guess a summary of the
12 case, and then| |responds asking you to take a look
13 at the memo or actually to provide the memo.
14 (Exhibit No. 7 was marked for
15 identification.)
16 THE WITNESS: Yep.
17 BY MR. KOTZ:
18 Q And you say, "Here is the memo. We pulled to give
19 time to wellé another potential D.[::::::::] And so, do you
20 remember which D, I assume you mean defendant, you were
21 referring to?
22 A Yeah. My recollection is this would be the
23 decision on[::::::]
24 Q Okay.
25 A And[::::]is in our and they are

Page 47

R R e e R A e D P R o T YN

T

EEAS G

o

s

RS R SRR R R s

EsSan e

B B N A R RS RS

R R T

PR

.
ﬁ

T T A T







10

11

12

1=

14

15

16

17

18

19

20

21

22

23

24

25

Page 49

of that particular tactical decision.
MR. KOTZ: Next we'll go to this one.

Next e-mail I'm going to show you we're going to

mark as Exhibit No.8. It's an e-mail from tol

and Ken Lench, with a copy to you and several others,

242671010, 2:05 p.i.

And so there is some back and forth with

about this issue related to an expert.
(Exhibit No. 8 was marked for
identification.)
THE WITNESS: Yep.
BY MR. KOTZ:

Q Do you remember what that issue with the expert
was?

A I believe I do. I'm not certain, but I believe I
do. I think that in the context of speaking with, I want to
say David Becker, maybe; maybe somebody else, he had said the
case would be -- I think my recollection is that he supported
the case but he said the case would be really, really strong
orisomething along those lines, if we could show how much
worse the bonds performed than the eligible universe they
could have selected‘from, whatever that was.

And at that point in time we talked about bringing

on an expert to try and perform such an analysis.

is a guy who I think was at the
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1 A I do remember that, yes.
2 Q Okay. And so Lorin Reisner is emailing[:::::knd

3 [::::]e—mails you, "FYI. Let's discuss filing mechanics

4 tomorrow." So this is 4/137

5 A Yep.

) Q Okay. 2And so lower down in the e-mail exchange %
7 there is an e-mail from Thursday, April 8, where E
8 ‘it says, "Assuming commission approval, we'd like to FedEx

g the signed original complaint to in New York

10 city that evening for filing either the afternoon of
11 Wednesday, April 14 or morning of Thursday, April 15.'" Do

12 you see that?

13 A Yes, I do.
14 Q And so you were the guy who was in New York city,
15 so you were the guy who was actually gding to ensure that it |

16 was filed?

17 A I was g

18 Q Okay. And so what do you remember about that? It
19 looks initially like they were shooting for either the
20 afternoon of Wednesday, April 14 or Thursday, April 15. And

2l then on the 13th, he says, "Let's discuss filing mechanics

22 tomorrow."
23 A Yes.
24 Q So what do you recall happening? It didn't get

25 filed on Wednesday or Thursday. %
.
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RITHRTNS,

1 ' Q And you know, there is an e-mail from %
2 to When can you file? How early in the day?" g
3 says, "as soon as the Southern District Clerk's }

4 Office opens tomorrow morning."

RN R R

TR

S5 A Yep.

6 Q And then %ays to you, The plan is to

7 e-mail you a complaint coversheet and summons late tonight or

8 early tomorrow morning with the expectation you would sign

S R s

9 them on my behalf and then file the action as soon as the

10 clerk's office opens." And so this is 4/14, so initially

R A B

11 they said, "Assuming commission approval, we'd like to have

12 it filed either the afternoon of the 14th or Monday (sic)

et

13 morning of the 15th , and it looks like there was commission

R

14 approval. And so plan is to e-mail you the complaint

S SN

15 either late on the 14th, which was Wednesday, or early on the

16 15th, which is Thursday.

SRR I

17 A Yep. L
18 Q All right? So let me show you the next one. ;
19 A Keep the numbered set together or do you want to -- %
20 Q It doesn't matter. You might want to just have |
21 those in front of you just -- I just want to make sure you ;

s

22 have all of this in front of you.

23 A Sure. %
24 (Exhibit No. 11 was marked for §
25 identification.) |
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filing materials late today. We need you to file at 8:30
a.m. tomorrow morning."
(Exhibit No. 12 was marked for
identification.)
MR. KOTZ: And you say, "Sure, I can get it done
then. I just need the papers tonight if possible." And then

let me show you the next document, which we're going to mark

as Exhibit No. 13, and that is between you and

4/15/2010, 6:33 p.m., so they send out the final version of

the complaint.  You ask, "Is this good to go?" says,

"Yes, but you need to shoot to file this bad boy at 9:30 a.m.

sharp. I know this sounds crazy, but it's true." And you

respond, "9:30 or 8:30?" And then says, "Sorry, dude;

9:30.™
Do you remember why it was so critical that it be
filed at 9:30 a.m. sharp?
(Exhibit No. 13 was marked for
identification.)
THE WITNESS: I don't. My recollection is there
was some kind of a schedule that was -- that existed for a
press conference, perhaps.
BY MR. KOTZ:
Q Could it be a press conference? And so you wanted
to file it right before the press conference? Was that the

idea®?
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assurance that I got was, 'Sure, no problem.'

So my recollection of the chain of events was that

I did get the papers -- it's all coming back to me. I was

and in court and obviously

tonight," if it's possible because

so that was why I said,

R R

|

"If you can get it to me

]

So I did get the papers at some point in time, I

don't remember what time that night, and printed them up.

There was one change that had to be made. I think Lorin

wanted one word changed, so I printed those up, signed them.

I think it was

at the office and was planning on coming in at 9:30 the next

morning and filing those pape

I got in the next morning, grabbed the papers, went

not

rSs

I signed them for

put my initials next to them, and put them on my desk

down to the clerk's office at 9:30, was in line. She said,

'Are you And I was like, 'No.'

'Who are you?'

She said, 'You

didn't sign this. You're not
filed this way.'

So I said, 'Okay.'

called and I said -- I think I left him a voicemail or

maybe I sent him an e-mail from my DOJ account,

I just said, 'We've got a problem,

This can't be

So I went back upstairs and I

I can't file the case,'

R S s B R O

I don't know.
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THE WITNESS:

BY MR. KOTZ:

Q And so they were planning to.get a new version of
the complaint Fhat, I guess,[::::::::had signed or --

A I think someone in the New York office. I don't
even know who signed the actual complaint, but it may have

been Andy Calamare, actually signed the original version of

the complaint.

Q And do you know when the complaint was actually

filed?

A I don't. I think it was very close to 10:00, a
little bit after 10:00 in the morning. I don't exactly know.

Q And was there a concern with the schedule that it

I was in court.

was now 10:00 instead of 9:30°?

anything --

A I don't know.
like anyone was really freaking out when I came back upstairs

and said they didn't let me file it. So but that's all I

could base it off.of.

MR. KOTZ: Let me show you the next document. This

is 4/20/2010, marked as Exhibit No. 16, e-mail exchange

I want to say that it didn't seem

between you and

and

"T see Congress has asked for docs on the Abacus case. Maybe

I am better off here."”

to there?

Do you

B R T SRS
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Q Were you aware of whether Goldman Sachs was
notified prior to the filing of the complaint that it was
going to be filed?

A Othér than a wells notice, which I think they got,
it was July 28, 2009, I am not aware of any -- and in the
wells meetings they had where they came in, I think, on at

least two occasions and then Rick Klapper, who was counsel

for -- I think co-counsel at one point in time

Fabrice Tourre Other than those

meetings, there were probably four total, I'm not aware of

any additional communications with Goldman Sachs other than
communications about routine -- routine communications about
requests we'd made, so where is this -additional information?

Q But based on past practice and your experience at
the SEC, doesn't the SEC usually give advanced notice to a
publically traded company that the SEC is planning to file an
action?

A Believe it or not, I've actually never had to file
an unsettled complaint, so it's never happened to me before.
This is the first time. Every other case I've worked on
we've only filed settled complaints where you sort of
negotiate the language of the complaint. So in so far as a
case like this where it was not a settled action and ﬁo my
knowledge there had bgen no, at least that I'm aware of,

settlement overtures, this is the first time, and I really
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"Notification of Defendants.

avoid the possibility that defendants in an SEC enforcement
action first learn of the action when they read about it in

the newspapers or when they are called by a reporter for

Every effort should be made to

comment about the SEC's complaint.

district office primarily responsible for the filing of a
particular complaint shall take all necessary steps to see
that the defendants and/or their counsel are given timely

advice concerning the action."

think,

specifically, see if this relates to the concept of sort of
the wells process, as well, which -- I don't know if that's

what this is referring to in some way.

Q

where you're giving notice that you're planning to make a

recommendation to the Commission and giving notice that

Were you aware of this particular provision?

THE WITNESS:

unless -- I mean I guess I'd have to sort of read

(Exhibit No. 17 was marked for

identification.)

BY MR. KOTZ:

Is there a distinction between the wells process

you're filing a complaint?

A

It does seem like there -- yeah, there should be a

distinction.

Q

So then isn't it pretty clear that this is talking
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about defendants in an SEC enforcement action first learn of
the action, not a wells situation where there is the

possibility of an action?

A Fair enough.

Q Okay

A Fair enough.

Q So you weren't aware, specially, of this SEC

administrative regulation or generally that there was a
provision that stated that every effort should be made to
avoid the possibility that defendants in an SEC enforcement
action first learn of the action when they read about it in
the newspapers. Is that right?

A Yeah, I mean that's right. This is not an issue

that I have ever dealt with before where I have actually sort

of been the one responsible for making such decisions, filing

complaints or frankly dealing with companies on this level,

.s0o it's just not something I would have ever had the

opportunity to look into.

Q But are you surprised to see that there is actually

a particular policy on this issue?

A Am I surprised to see there is a policy?
Q Yes.
A There is a policy on everything, so am I surprised

to see it? No.

Q That this is the policy, that the policy is that
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A -- from the chairman's office. I don't recall,
frankly, that would be something I think they would probably
know before I would know it was pulled. So I don;t recall
ever -- if I said so, then I must have been referring to
something, but I don't recall saying sort of that -- anything
even remotely like that.

The people that I remember you would -- discussing

sort of reasons it was pulled for was obviously

from asked what happened. Other people

asked what happened as well, just kind of around the
Commission and said why did you guys pull it. I'm sure I
said the same thing.

Q I think the context of this really what we're
asking is, were you aware of any communicétions with the
chairman's office .about the Abacus matter. And I think maybe
again; I just misremember your answer as oh, well there may
have been questions from the chairman's office about why it
was pulled.

A Oh, yeah, I don't know about why it was pulled. I
think there were probably -- I think the chairman's office
generally was aware of all the cases that were on the high
priority, that's what we're going to call it, list of cases.
And I think to the extent that I said anything about my
knowledge of the chairman's office, I just think one would

assume that if those were the high priority enforcement
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A Yes.

Q Okay. Did you ever understand this investigation
to be considered sort of a national priority investigation
for the SEC?

A I came to that understanding well after the
investigation started. I think maybe some time in the summer
of 2009 I was told that it had become part of a handful of
investigations that were -- were designated -- I don't
remember the words that were used, but national priority,
something along those lines.

Q And what was the effect of that?

A The effect of that is that we had to report kind of

on a regular basis what the status of the investigation was.

Q And so you worked on this investigation from June
2008

A Yes.

Q ~And was it the only investigation you were working
on?

A It was my primary investigation during that period.
I was -- I did have other investigations.

Q Okay .

A But if you looked at in terms of the time, a lot of
that was probably the lion's share of my time was —-- was

working on this.

Q Okay. And could you just generally describe the
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A ~-- so that's -- that's the -- the disagreement that
sort of stands out in my mind.

Q Okay. And -- and was that related mostly to

charging, first name, or what -- who were the

individuals that there were discussions about whether to

charge or not?

A The individuals that I recall were i

primarily. I think he was the main person. You knbw, I
think there may have been some discussion of maybe even John
Paulson, but I don't really think that was really -- I don't

-— I don*t really want to get into what other people thought.

Those are the —-- AJthe main person.
Q And -- and what was the nature of the disagreement?
A From my understanding,lﬁ

Fabrice Tourre, who was someone that we could all agree on

that should be charged, and his name appears on several e-

mails that he may have -- he may have known of some of the
misrepresentations that -- that we were concerned about, and
so he should be -- he should be charged, or at least

considered charging him.

Q And was there discussion about whether to even take
AJtestimony?
A I think there definitely was, and I know that it
was -- that the trial unit, specifically -- and

when I say trial unit, he was really the only person that we
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particularly?
A You know, no, I -- I really don't. I didn't even
remember the meeting until you -- you know, until you -- till

you mentioned this, until you showed me this exhibit.

I -- I remember I was there. I believe I was there
with[47 and and Ken Lynch.
Q Do you remember if there was any discussion about

the timing of the filing of the Goldman case?

A Not at all. I -- I don't -- I don't have -- let me
say this. I don't remember any discussion about the timing
of this case, of the filing of this case, at all.

Q Okay. Specifically, you don't remember that
occurring in that meeting with Commissioner Walter?

A Definitely. I don't remember.

Q Do -- do you remember -- do you remember any
reference in the meeting with Commissioner Walter to the
financial reform legislation?

A No.

Q Okay .

: Just to clarify, are you saying that

you don't remember or you remember that it did not occur? If
you get the distinction -- if that helps.

A I -- I don't -- I remember that it didn't occur,
that there was no discussion about the time, about thé case

and the financial reform.







10
11
12
13
14
15
16
17
18
1.9

20

21
22
23
24

25

Page 27

A I think, as I sit here today, what I remember
thinking at the time was that, you know, there seemed to have
been -- you know, I was concerned about leaks, like, and so I
-— I had, I guess, thought should we file it sooner than
later because, I mean, the way this building is, you know,
things can get leaked, and so, you know, that was sort of my
thought, but I -- I did not have a strong opinion. That was’
sort of one thing I just thought of, and then I learned that
we were filing it Friday.

I don't remember how éxactly or when I learned
that, and I just kind of thought maybe, you know, it was just
like "let's get this right. Let's not rush. It's an
important case." But I don't remember what - I don't
remember having any discussions with anyone as to why it
would be filed on Thufsday versus Fridayf I know I was not
present for any discussions about that.

Q Do you know who made the decision to file it on
Friday rather than Thursday? Because it says in this e-mail
tﬁat "the staff's preference is still Thursday morning, but
will let you know if we are instructed otherwise."

A Whose decision it was? Is that -- is that what you
just said?

Q Right. It looks like potentially you were

"instructed otherwise," or something else happened, because

it wasn't filed on Thursday.













10
1d
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Page 31
of its employees?

A v No.

Q Are you aware of any information indicating that
a<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>