Question 139.30

Question: In a negotiated third-party exchange offer, maycan an acquiring company execute a lock-up
agreement (or agreement to tender) before the filing of the Form S-4 (or Form F-4) registration statement
to obtain a commitment from management and principal security holders of a target company to tender
their sharessecurities in the exchange offer?

Answer: The execution of a lock-up agreement (or agreement to tender) may constitute a contract of sale
under the Securities Act. If so, the offer and sale of the acquiror's securities would be made to persons
who entered into such an agreement before the exchange offer is made to other target security holders.

Recognizing the legitimate business reasons for seeking lock-up agreements (or agreements to tender) in
the course of negotiated third-party exchange offers, the staff will not object to the registration of offers
and sales on Form S-4 (or Form F-4) where lock-up agreements (or agreements to tender) have been
stenedexecuted in the following circumstances:

o the lock-up agreements_(or agreements to tender) involve only executive officers, directors,
affiliates, founders and their family members, and holders of 5% or more of the subject securities
of the target company_(‘“‘target company insiders”

e the persons signingexecuting the lock-up agreements (or agreements to tender) collectively own
less than 100% of the subject securities of the target companys;

o atenderthe exchange offer will be made to all holders of the subject securities of the target
company; and

all holders of the subject securities of the target:and
——all-holders-of the subjeet securities-of the-target company eligible to participate in the exchange

offer are offered the same amount and form of consideration.

When lock-up agreements_(or agreements to tender) are executed before the filing of a registration
statement and such-agreements-exeeed-the-eirenmstaneesnotedthe conditions listed above are not

satlsﬁed the subsequent reglstratlon of the exchange offer on Form S-4 ma%%ﬁaappfepﬂa{%n

&a&%&t&l—f@m—befe;&th&ﬁh&g—eﬁ&%e&n—%! or Form F 4[ 1S generall¥ not Qerrmtted Cons1sten
with Question 239.13, however, the staff has-objeetedwill not object to the subsequent registration of the

exeh&n«g%eﬁferoffers and sales of securities on Form S 4 fer—&ny—ef—th%lﬁé%s—ef—thesu@eet—se%es
; v—An(or Form F-4) if:

the target company insiders who executed the lock-up agreements (or agreements to tender) will

be offered and sold securities only in an offering made pursuant to a valid Securities Act
exemption; and

the securities registered on the Form S-4 (or Form F-4) will be offered and sold only to those
security holders who did not execute lock-up agreements (or agreements to tender).

Finally, an acquiring company seeking te-lock -up helders-ofthesubjeet-seeunritiesagreements (or
agreements to tender) from the target company insiders must also consider whether such efforts represent
the commencement of a tender offer. [Aue—H2040]anuary 23, 2026



