UNITED STATES
SECURITIES AND EXCHANGE COMMISSION
WASHINGTON, D.C. 20549

DIVISION OF
CORPORATION FINANCE

April 24, 2024

Alan T. Rosselot
Delta Air Lines, Inc.

Re:  Delta Air Lines, Inc. (the “Company”)
Incoming letter dated February 9, 2024

Dear Alan T. Rosselot:

This letter is in response to your correspondence concerning the shareholder
proposal (the “Proposal”) submitted to the Company by the SOC Investment Group for
inclusion in the Company’s proxy materials for its upcoming annual meeting of security
holders.

The Proposal requests the board of directors issue a report on the Company’s
union suppression expenditures, including internal Company expenses and disclosure of
expenditures made to any outside entities, including disclosure of the for-hire entities’
identities, fees, hours, remits, and work performed in relation to employee unionization
and collective bargaining efforts as well as other services they are hired to perform for
the Company, description of the board’s oversight of these for-hire entities, and
disclosure of the for-hire entities’ adherence to the Company’s policies including
reference to any legal or regulatory enforcement matters wherein the for-hire entities are
involved.

There appears to be some basis for your view that the Company may exclude the
Proposal under Rule 14a-8(i)(7). In our view, the Proposal seeks to micromanage the
Company. Accordingly, we will not recommend enforcement action to the Commission if
the Company omits the Proposal from its proxy materials in reliance on Rule 14a-8(i)(7).
In reaching this position, we have not found it necessary to address the alternative basis
for omission upon which the Company relies.

Copies of all of the correspondence on which this response is based will be made
available on our website at https://www.sec.gov/corpfin/2023-2024-shareholder-
proposals-no-action.

Sincerely,

Rule 14a-8 Review Team

cc: Cornish F. Hitchcock
Hitchcock Law Firm PLLC


https://www.sec.gov/corpfin/2023-2024-shareholder-proposals-no-action
https://www.sec.gov/corpfin/2023-2024-shareholder-proposals-no-action

A D E L TA % Alan T. Rosselot

Associate General Counsel

February 9, 2024

VIA ONLINE SHAREHOLDER PROPOSAL PORTAL

U.S. Securities and Exchange Commission
Division of Corporation Finance

Office of Chief Counsel

100 F Street, NE

Washington, DC 20549

Re:  Delta Air Lines, Inc.
Shareholder Proposal of SOC Investment Group
Securities Exchange Act of 1934—Rule 14a-8

Ladies and Gentlemen:

Delta Air Lines, Inc.
Law Department

P.O. Box 20574

Atlanta, GA 30320-2574
T. 404 715 4704

F. 404 715 2233

This letter is to inform you that Delta Air Lines, Inc. (“Delta” or the “Company”), intends to
omit from its proxy statement and form of proxy for its 2024 Annual Meeting of Shareholders
(collectively, the “Proxy Materials”) a shareholder proposal (the “Proposal”) and statement in
support thereof (the “Supporting Statement”) received from the SOC Investment Group (the

“Proponent”), by letter dated January 3, 2024.

Pursuant to Rule 14a-8(j) promulgated under the Securities Exchange Act of 1934, as amended

(the “Exchange Act”), we have:

o filed this letter with the Securities and Exchange Commission (the “Commission’) no
later than eighty (80) calendar days before the Company intends to file its definitive

Proxy Materials with the Commission; and

e concurrently sent a copy of this correspondence to the Proponent.

Rule 14a-8(k) and Staff Legal Bulletin No. 14D (Nov. 7, 2008) (“SLB 14D”) provide that
shareholder proponents are required to send companies a copy of any correspondence that the
proponents elect to submit to the Commission or the staff of the Division of Corporation Finance
(the “Staff”). Accordingly, we are taking this opportunity to inform the Proponent that if the
Proponent elects to submit additional correspondence to the Commission or the Staff with
respect to the Proposal, a copy of such correspondence should be furnished concurrently to the
undersigned on behalf of the Company pursuant to Rule 14a-8(k) and SLB 14D.
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THE PROPOSAL
The Proposal states:

Resolved: Shareholders request the Board of Directors issue a report on Delta Air Lines, Inc.
(the “Company”) expenditures that are intended or could be viewed as intended to dissuade
employees from joining or supporting unions (“union suppression”). In addition to internal
Company expenses made for union suppression, the report should include disclosure of
expenditures made to any outside entities, including:

e Disclosure of the for-hire entities’ identities, fees, hours, remits and work performed in
relation to employee unionization and collective bargaining efforts, as well as other
services they are hired to perform for the Company.

e Description of the Board’s oversight of these for-hire entities; and

e Disclosure of the for-hire entities’ adherence to the Company’s policies including
reference to any legal and/or regulatory enforcement matters wherein the for-hire entities
are involved.

A copy of the Proposal and the Supporting Statement is attached to this letter as Exhibit A.

BASES FOR EXCLUSION

We hereby respectfully request that the Staff concur in our view that the Proposal may be
excluded from the Proxy Materials pursuant to:

e Rule 14a-8(i)(3) because it is impermissibly vague and indefinite so as to be inherently
misleading, and

e Rule 14a-8(i)(7) because the Proposal relates to the Company’s ordinary business
operations.

In reliance on the announcement by the Staff, we have omitted all correspondence that is not
directly relevant to this no-action request. See Announcement Regarding Personally Identifiable
and Other Sensitive Information in Rule 14a-8 Submissions and Related Materials, available at

https://www.sec.gov/corpfin/announcement/announcement-14a-8-submissions-pii-20211217
(last updated Dec. 17, 2021).

BACKGROUND

Delta is proud to help connect people each and every day. This mission also guides the
Company’s relationship with its employees. To recognize the important work of its employees,
and to ensure it continues to attract and retain the best talent, Delta has historically provided its
employees with industry-leading total compensation, including competitive base pay, rewards for
operational performance, and industry-leading profit-sharing, as well as 401(k) and emergency


https://www.sec.gov/corpfin/announcement/announcement-14a-8-submissions-pii-20211217
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savings contributions, health and wellness benefits, flight privileges, recognition programs and
career skill-building courses and growth paths.

Delta relies on regular and direct communications with its employees to foster a positive work
environment and to ensure that the Company’s compensation and benefits are competitive and
relevant to their needs. Through surveys, Delta regularly asks employees to reflect and provide
feedback on their overall experience at Delta. For 2023, employee feedback fueled its largest-
ever investments in well-being. Through Business Resource Groups (“BRGs”) and elected
bodies like Employee Involvement Groups (“EIGs”), employees can provide perspectives and
work directly with leaders to form strategies and solutions that have a significant positive impact
on their work life and the Company. Delta’s Board of Directors (the “Board”) has direct
interaction with employees through the Delta Board Council, which includes five rotating
representatives from multiple employee groups who attend meetings of the Board and who
present employee perspectives to senior leaders and the Board.

Delta’s workplace strategy encompasses not only direct communication with employees but also
leadership and managerial training, compliance with applicable labor and employment laws to
ensure employees’ rights are protected, and a culture of respect and cooperation that is woven
into the fabric of work life at Delta.

Delta fully supports employees’ right to choose if union representation is right for them. In
2023, Delta was the first major U.S. carrier to reach an agreement with its pilots’ union, the Air
Line Pilots Association, International, which included pay increases and improvements to
retirement benefits and work rules. Contrary to implications in the Supporting Statement, Delta
complies with its federal reporting requirements. The Company files an annual Form LM-10
with the Department of Labor — reporting on much of the same expenditures made to outside
entities as sought by the Proposal.

ANALYSIS

L The Proposal May Be Excluded Under Rule 14a-8(i)(3) Because It Is Impermissibly
Vague And Indefinite So As To Be Inherently Misleading.

A. Background on the Standard.

Rule 14a-8(1)(3) permits the exclusion of a shareholder proposal if the proposal or supporting
statement is contrary to any of the Commission’s proxy rules or regulations, including Rule 14a-
9, which prohibits materially false or misleading statements in proxy soliciting materials. The
Staff consistently has taken the position that vague and indefinite shareholder proposals are
inherently misleading and therefore excludable under Rule 14a-8(i)(3) because “neither the
stockholders voting on the proposal, nor the company in implementing the proposal (if adopted),
would be able to determine with any reasonable certainty exactly what actions or measures the
proposal requires.” See Staff Legal Bulletin No. 14B (Sept. 15, 2004) (“SLB 14B”). See also,
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Dyerv. SEC, 287 F.2d 773, 781 (8th Cir. 1961) (“[I]t appears to us that the proposal, as drafted
and submitted to the company, is so vague and indefinite as to make it impossible for either the
board of directors or the stockholders at large to comprehend precisely what the proposal would
entail.”) and Microsoft Corp. (avail. Oct. 7, 2016) (concurring that a proposal may be excluded
under Rule 14a-8(i)(3), as vague and indefinite . . . “[N]either shareholders nor the company
would be able to determine with any reasonable certainty exactly what actions or measures the
proposal requires”).

B. The Proposal Is Excludable Under Rule 14a-8(i)(3) Because It Fails To Provide
Sufficient Clarity Or Guidance Such That Stockholders And The Company Would
Reach Different Conclusions Regarding Its Implementation.

The Proposal’s reliance on a broad and subjective definition of “union suppression” means that it
applies to an indefinite range of activities. The Proposal requests that the Board report on the
Company’s “expenditures that are intended or could be viewed as intended to dissuade
employees from joining or supporting unions (“union suppression’). In addition to internal
Company expenses made for union suppression, the report should include disclosure of
expenditures made to any outside entities...” (italics added). Because the scope of the report
depends on subjective intentions that are impossible to ascertain, including what the Proponent
or another undefined third party could view as Delta’s intentions with regard to union
suppression, stockholders reading the Proposal would be unable to determine with reasonable
certainty exactly the scope or nature of reporting on which they are voting. Similarly, if
stockholders were to vote in favor of the Proposal, the Company would be unable to determine
with reasonable certainty exactly the scope or nature of reporting to be implemented.

The Proposal is excludable on the same basis as the proposal reviewed by the Staff in The Walt
Disney Co. (Grau) (avail. Jan. 19, 2022). The Staff concurred that Disney could exclude a
proposal requesting the company prohibit communications to cast members and contractors of
“politically charged biases regardless of content or purpose.” The Staff noted that there “appears
to be some basis for your view that the Company may exclude the Proposal under Rule 14a-
8(1)(3), as vague and indefinite. We note in particular your view that, in applying this proposal
to the Company, neither shareholders nor the Company would be able to determine with
reasonable certainty exactly what actions or measures the Proposal requests.”

See also, Apple Inc. (avail. Dec. 22, 2021) (concurring with the exclusion under Rule 14a-8(i)(3)
of a proposal as vague and indefinite when it requested that the company take steps necessary to
become a “public benefit corporation” where the Staff noted that “the proposal creates
uncertainty regarding the statutory form the [c]Jompany must take to implement the proposal”);
Apple Inc. (Zhao) (avail. Dec. 6, 2019) (concurring that a proposal requesting the company
“improve guiding principles of executive compensation” could be excluded under Rule 14a-
8(1)(3) and noting that neither shareholders nor the company would be able to determine with
reasonable certainty how the proposal seeks to “improve [the] guiding principles of executive
compensation”); AT&7, Inc. (avail. Feb. 21, 2014) (concurring that a proposal requesting board
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of directors’ review of “the company’s policies and procedures relating to directors’ moral,
ethical and legal fiduciary duties and opportunities to ensure that the company protects the
privacy rights of American citizens” could be excluded under Rule 14a-8(i)(3) as “neither
shareholders nor the company would be able to determine with any reasonable certainty exactly
what actions or measures the proposal requires”); and Fuqua Industries, Inc. (avail. Mar. 12,
1991) (concurring that a proposal that sought to prohibit “any major shareholder . . . which
currently owns 25% of the Company and has three board seats from compromising the
ownership of the other stockholders,” could be excluded under Rule 14a-8(i1)(3), where the
meaning and application of such terms as “any major shareholder,” “assets/interest” and
“obtaining control” would be subject to differing interpretations).

Here, like in the foregoing proceedings, the ambiguous scope and nature of the request could
lead the Board to produce a variety of materially different but still reasonable reports. The
Proposal is inherently subject to differing interpretations on “expenditures that are intended or
could be viewed as intended to dissuade employees from joining or supporting unions (‘“union
suppression”).” (italics added). For example, the report could cover expenditures for a range of
employee communications, some more apparently related to union organizing efforts than others:
pamphlets or flyers challenging union claims; educational materials on the process for
unionization that appear on a Company website; invitations for employees to join BRGs and
elected bodies like EIGs, even if the invitations do not reference unions, because the groups
present an alternative for employees to communicate with management; promotional videos
highlighting the strengths of Delta’s current workforce and work environment, even if they do
not reference unions, because they potentially weaken the case for unionization. As another
example, it is unclear whether the report would be required to include details on Delta’s
competitive compensation and benefits, such as comparisons to Delta’s unionized industry peers,
because to some readers, superior compensation or benefits could be viewed as intended to
dissuade employees from joining or supporting unions. The second sentence of the Proposal
further broadens the range of expenditures that might be reported, to include expenditures made
with outside entities who are consulted or engaged in any of the foregoing activities.

As such, stockholders would not be able to determine the scope and nature of the proposed
report, and they could not be expected to make an informed decision about the merits of the
Proposal. Moreover, the Company would be unable to implement the Proposal in line with a
discernible shareholder mandate, because shareholders would likely read and interpret the
Proposal differently.

C. The Proposal Is Excludable Under Rule 14a-8(i)(3) Because It Fails To Define Key
Terms.

The Staff has routinely concurred with the exclusion of proposals that fail to define key terms or
otherwise fail to provide sufficient clarity or guidance to enable either stockholders or the
company to understand how the proposal would be implemented. In addition to the no-action
letters discussed above, see also The Boeing Co. (avail. Feb. 23, 2021) (concurring with the
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exclusion under Rule 14a-8(1)(3) of a proposal requiring that 60% of the company’s directors
“must have an aerospace/aviation/engineering executive background” where such phrase was
undefined); The Boeing Co. (Recon.) (avail. Mar. 2, 2011) (concurring with the exclusion under
Rule 14a-8(1)(3) of a proposal because it failed to “sufficiently explain the meaning of ‘executive
pay rights’”); International Paper Co. (avail. Feb. 3, 2011) (concurring with the exclusion under
Rule 14a-8(1)(3) of a proposal that requested the adoption of a particular executive stock
ownership policy because it did not sufficiently define “executive pay rights”); and Verizon
Communications Inc. (avail. Feb. 21, 2008) (concurring with the exclusion under Rule 14a-
8(1)(3) of a proposal because it failed to define certain critical terms, such as “Industry Peer
Group” and “relevant time period”).

First, the Proposal inadequately defines “union suppression,” because reasonable opinions will
differ on which expenditures are “intended or could be viewed as intended” to dissuade
employees from joining or supporting unions. Readers could reach fundamentally different
determinations of what expenditures should be reported under the Proposal. The Supporting
Statement contends that Delta has taken a variety of steps to dissuade employees from joining or
supporting unions, including “maintaining a website, playing videos in workplace rest areas, and
distributing posters, flyers, and other printed materials to employees.” However, the Proposal
does not sufficiently define the types of websites, videos and other communications that would
constitute “union suppression,” in order to distinguish them from the employee communications
that companies conduct in the ordinary course of business, and in contexts where individuals
would reasonably disagree on whether there is “union suppression.” For example, a company
might promote its commitment to providing robust employee benefits on its company website —
could this expenditure be “intended” or “viewed as intended” to dissuade an employee from
joining or supporting unions? Without a clear definition in the Proposal of what expenditures
constitute “union suppression,” stockholders would vote on the Proposal without a common
understanding of the intent of the Proposal, and the Company, in attempting to implement the
Proposal, may issue a report that is fundamentally different from what was intended by the
stockholders voting in favor of the Proposal.

Second, the Proposal requires the Company to disclose expenditures made to any “outside
entities” for purposes of union suppression, without providing a definition of “outside entity” to
provide sufficient clarity or guidance to enable either stockholders or the Company to understand
how the proposal would be implemented. A reasonable interpretation of the Proposal may
include consultants and advisors providing a wide range of support for Delta’s human capital
management initiatives. Another reasonable interpretation may only include consultants
exclusively in the business of dissuading employees from joining or supporting unions. Because
the Proposal does not define what is meant by “any outside entities,” neither stockholders nor the
Company would be able to determine with reasonable certainty exactly what external
expenditures should be reported.

In this regard, the Proposal is similar to the proposal in NYNEX Corp. (avail. Jan. 12, 1990),
requesting that the company not “interfere” in government policies of foreign nations. In
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concurring with the exclusion of the proposal as vague and indefinite, the Staff specifically noted
that the company would be required to make a highly subjective determination concerning what
constitutes “interference” without guidance from the proposal. See also Bank of America Corp.
(avail. Feb. 25, 2008) (concurring with the exclusion of a proposal requesting a moratorium on
activities that “support” MTR coal as vague and indefinite).

The failure to resolve these ambiguities in the Proposal render it so vague as to be materially
misleading since “any action ultimately taken by the [c]Jompany upon implementation [of the
proposal] could be significantly different from the actions envisioned by the shareholders voting
on the proposal.” See Fuqua Industries, Inc. (avail. Mar. 12, 1991). The report could reasonably
include a vast amount of expenditure data that satisfies all possible interpretations of the request,
but would surely include irrelevant data, as well. Conversely, the report could be minimal and
limited to what the Company already reports on its Form LM-10. As the Proposal does not
provide workable definitions of the terms “union suppression” or “outside entities,” stockholders
would have insufficient information to assess the merits of the Proposal and would have
difficulty determining whether to vote “for” or “against” the Proposal.

If stockholders were to approve the Proposal pursuant to their individual interpretations of
expenditures that are “intended or could be viewed as intended” to dissuade employees from
joining or supporting unions, the Company would have no consistent direction or guidelines with
respect to how the Proposal should be implemented. Delta’s Board would then have to choose
among multiple reasonable interpretations for implementing the Proposal, any one of which
could be very different from what the stockholders approving the Proposal envisioned.

Furthermore, the Proposal cannot be amended to fix these ambiguities without substantial
changes to the definitions of “union suppression” and “outside entities” that change it into a
substantially different proposal. According to SLB 14B, the Staff has had “a long-standing
practice of issuing no-action responses that permit shareholders to make revisions that are minor
in nature and do not alter the substance of the proposal. [It] adopted this practice to deal with
proposals that comply generally with the substantive requirements of rule 14a-8, but contain
some minor defects that could be corrected easily. [Its] intent to limit this practice to minor
defects was evidenced by [its] statement in SLB 14 that [the Staff] may find it appropriate for
companies to exclude the entire proposal, supporting statement, or both as materially false or
misleading if a proposal or supporting statement would require detailed and extensive editing in
order to bring it into compliance with the proxy rules.” In this case, the definitions of “union
suppression” and “outside entities” would require substantial changes in order for stockholders
voting on the Proposal, and the Company in implementing the proposal (if adopted), to be able to
determine with any reasonable certainty exactly what actions or measures the proposal requires.
Accordingly, the Proposal is inherently vague and indefinite and is excludable under Rule 14-

8(i)(3).
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1. The Proposal May Be Excluded Under Rule 14a-8(i)(7) Because The Proposal
Relates To The Company’s Ordinary Business Operations.

A. Background on the Standard.

Rule 14a-8(i)(7) permits a company to omit from its proxy materials a shareholder proposal that
relates to the company’s “ordinary business” operations. According to the Commission’s release
accompanying the 1998 amendments to Rule 14a-8, the term “ordinary business” refers to
matters that are not necessarily “ordinary” in the common meaning of the word, but instead the
term “is rooted in the corporate law concept [of] providing management with flexibility in
directing certain core matters involving the company’s business and operations.” Exchange Act
Release No. 34-40018 (May 21, 1998) (the “1998 Release™). In the 1998 Release, the
Commission stated that the underlying policy of the ordinary business exclusion is “to confine
the resolution of ordinary business problems to management and the board of directors, since it is
impracticable for shareholders to decide how to solve such problems at an annual shareholders
meeting.”

The Commission explained that the ordinary business exclusion rests on two central
considerations. The first consideration is the subject matter of the proposal: that “[c]ertain tasks
are so fundamental to management’s ability to run a company on a day-to-day basis that they
could not, as a practical matter, be subject to direct shareholder oversight.” The second
consideration is the degree to which the proposal attempts to “micro-manage” the company by
“probing too deeply into matters of a complex nature upon which shareholders, as a group,
would not be in a position to make an informed judgment.” /d.

As explained in the 1998 Release, examples of subject matters that may be excluded under the
first consideration include “the management of the workforce, such as the hiring, promotion, and
termination of employees....” Id. (italics added). However, the Staff has historically taken the
position that shareholder proposals relating to such matters but “focusing on sufficiently
significant social policy issues...generally would not be considered to be excludable, because the
proposals would transcend the day-to-day business matters and raise policy issues so significant
that it would be appropriate for a shareholder vote.” Id. In determining whether a proposal
presents a policy issue that transcends the ordinary business of the company, the Staff noted in
Staff Legal Bulletin No. 14L (Nov. 3, 2021) (“SLB 14L”), that it will focus on “the social policy
significance of the issue that is the subject of the shareholder proposal. In making this
determination, the [S]taff will consider whether the proposal raises issues with a broad societal
impact, such that they transcend the ordinary business of the company,” regardless of whether a
nexus exists between the policy issue and the company.

A shareholder proposal being framed in the form of a request for a report does not change the

nature of the proposal. The Commission has stated that a proposal requesting the dissemination
of a report may be excludable under Rule 14a-8(i)(7) if the subject matter of the proposed report
is within the ordinary business of the issuer. See Exchange Act Release No. 34-20091 (Aug. 16,
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1983); and Johnson Controls, Inc. (avail. Oct. 26, 1999) (“[ Where] the subject matter of the
additional disclosure sought in a particular proposal involves a matter of ordinary business . . . it
may be excluded under [R]ule 14a-8(i)(7).”).

B. The Proposal Is Excludable Because It Relates To The Ordinary Business Of
Workforce Management.

The Proposal requests that the Board report on the Company’s “expenditures that are intended or
could be viewed as intended to dissuade employees from joining or supporting unions (“union
suppression”). In addition to internal Company expenses made for union suppression, the report
should include disclosure of expenditures made to any outside entities....” (italics added). While
what is “intended or could be viewed as intended” is inherently vague and indefinite, depending
on whose viewpoint is being considered, the Proponent and undefined parties may view
investments that make Delta a great place to work with skepticism, and through the lens of union
suppression. These expenditures, which implicate complex but routine business and operational
considerations, may have no apparent connection to dissuading employees from joining or
supporting unions. The Company may undertake these expenditures with the goal of recruiting
and retaining a talented workforce, staying competitive with peer companies and motivating
employees.

If the Proposal were implemented, in order to collect information for the report, managers
throughout the Company would be required to evaluate whether the Company, the Proponent or
other undefined parties may consider a broad range of day-to-day workforce management
activities and related expenditures to constitute “union suppression,” no matter how tenuous the
connection.

e A wide range of employee communications, promoting the Company and its
compensation and benefits programs, are effective recruiting and retention tools which
have been characterized as discouraging unionization and thus “union suppression” under
the Proposal’s definition, even where the communications make no reference to an
employee choice to unionize. For example:

o Pay raises and Company-sponsored pizza parties have been characterized as “anti-
union tactics.”!

o Delta’s decision to increase per diem benefits and vacation time has been
characterized as “changes in hopes of dissuading” union activity.’

! See empire_strikes.pdf (iamdelta.net). “Delta is preparing their anti-union campaign. Here’s what to expect in the
coming months. Pizza parties. Nice, but pizza doesn’t pay the bills. A pay raise this summer. Cool, but
NOTHING CLOSE to the 33% that the pilots got. Guess why? The pilots have a UNION.” See also, Top hourly
pay for some not all Delta Flight Attendants | Delta AFA. “Don’t be surprised when management announces
another raise for Flight Attendants. It’s a reaction to the momentum of our organizing and an attempt to stop a
requirement that management negotiate with us for a contract that truly is ‘industry leading.’”

2 See We'’re done with management deciding when we deserve improvements | Delta AFA.



https://www.iamdelta.net/wp-content/uploads/sites/5/2023/05/empire_strikes.pdf
https://deltaafa.org/news/top-hourly-pay-some-not-all-delta-flight-attendants
https://deltaafa.org/news/top-hourly-pay-some-not-all-delta-flight-attendants
https://deltaafa.org/news/were-done-management-deciding-when-we-deserve-improvements
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o Delta’s widely publicized announcement? that it shares more of the Company’s
profits with employees than any other company in America and the airline
industry, has been characterized as a “union busting tactic.”*

o Advertising competitive wages and benefits, especially if they are more generous
than at Delta’s competitors, is an effective recruiting and retention tool which has
been characterized as discouraging unionization and thus “union suppression”
under the Proposal’s definition. In 2022, Delta became the first U.S. carrier — and
still only major U.S. carrier — to provide flight attendants with boarding premium
pay, meaning that these employees start getting paid once they board the plane,
not when the aircraft door closes. While Delta has discussed this decision in its
communications with employees regarding unions, premium boarding pay was
driven by a need to have flight attendants board flights earlier, for operational and
customer service reasons, with the added benefit of distinguishing Delta’s
compensation package from those of its competitors. Yet, the United Airlines
flight attendants’ union characterized these boarding premium payments as union
suppression.’

e Initiatives on operating hours, schedules and work conditions are essential for workplace
management but have also been characterized as “union suppression” under the
Proposal’s definition. For example, annual healthcare enrollment communications,
including wellness initiatives, have been described as a “classic carrot-and-stick union
busting approach.”®

e Decisions on hiring, promotions and terminations are essential to workplace
management. Certain decisions involving employees who have expressed pro-union
sentiments, even if the sentiments are unknown to the Company, have been characterized
as “union suppression” under the Proposal’s definition. While Delta employees have
legal rights to bring claims for retaliation and wrongful termination, a report that includes
internal expenditures related to these potential claims interferes with the Company’s
ability to manage hiring, promotion and termination decisions.

e Disciplinary proceedings against employees are another essential workplace management
function that have been characterized as “union suppression” under the Proposal’s
definition, even if the decisions were based on valid reasons unrelated to unionization
efforts.

3 See Delta’s profit sharing investment in people makes multimillion-dollar impact in communities across US | Delta
News Hub.

4 See We make the profits. Let’s lock in our share. | Delta AFA. “Management uses profit sharing as part of their
“Delta Difference” union busting tactics.”

5 See AFA United MEC - Boarding Pay Introduced by Delta... | Facebook. “Further, this [boarding premium]
decision is unquestionably tied to AFA’s ongoing effort in organizing Delta Flight Attendants. In fact, it can be
argued this is Delta’s effort to beat back the Amazon and Starbucks trend at the airline.”

¢ See Healthcare we didn’t bargain for | Delta AFA. “Don’t let management fool you into thinking any ‘new
investments in [our] wellbeing’ are a good deal. This is a classic carrot-and-stick union busting approach.”



https://news.delta.com/deltas-profit-sharing-investment-people-makes-multimillion-dollar-impact-communities-across-us#:%7E:text=Delta%20determines%20its%20profit%2Dsharing,earnings%20of%20all%20eligible%20employees.
https://news.delta.com/deltas-profit-sharing-investment-people-makes-multimillion-dollar-impact-communities-across-us#:%7E:text=Delta%20determines%20its%20profit%2Dsharing,earnings%20of%20all%20eligible%20employees.
https://deltaafa.org/news/we-make-profits-lets-lock-our-share
https://www.facebook.com/AFAUnitedMEC/posts/1373032173109476
https://deltaafa.org/news/healthcare-we-didnt-bargain
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These expenditures are fundamental to management’s ability to manage a workforce and offer
competitive benefits. They implicate complex considerations that are not appropriately
addressed through the shareholder proposal process. The Proposal thus implicates a
quintessentially routine business management consideration and therefore is excludable under
Rule 14a-8(1)(7) as relating to the Company’s ordinary business operations.

The Commission and Staff have long held that shareholder proposals relating to the management
of the company’s workforce, including the relationship with its employees, are excludable under
Rule 14a-8(i1)(7). Notably, in United Technologies Corp. (avail. Feb. 19, 1993), the Staff
provided the following examples of excludable ordinary business categories: “employee health
benefits, general compensation issues not focused on senior executives, management of the
workplace, employee supervision, labor-management relations, employee hiring and firing,
conditions of the employment and employee training and motivation.” See also, PepsiCo, Inc.
(avail Mar. 24, 1993) (same). In the 1998 Release, the Commission subsequently recognized
that the “management of the workforce, such as the hiring, promotion, and termination of
employees” constitute “tasks . . . so fundamental to management’s ability to run a company on a
day-to-day basis that they could not, as a practical matter, be subject to direct shareholder
oversight.” Consistent with the Commission’s statement in the 1998 Release and the Staff’s
statement in United Technologies Corp. categorizing proposals that address “management of the
workforce” as relating to a company’s “ordinary business” operations, the Staff has long held
that proposals addressing workforce management matters are excludable under Rule 14a-8(i)(7).

For example, in Intel Corp. (avail. Mar. 18, 1999), the Staff concurred with the exclusion of a
proposal seeking adoption of an “Employee Bill of Rights,” which would have established
various protections for the company’s employees, including limited workhour requirements,
relaxed starting times, and a requirement that employees treat one another with dignity and
respect. The Staff noted that the foregoing was excludable as “relating, in part, to Intel’s
ordinary business operations (i.e. management of the workforce).” The Kroger Company (avail.
Apr. 12, 2023) (concurring with the exclusion of a proposal to issue a public report detailing the
potential risks associated with omitting “viewpoint” and “ideology” from the company’s written
equal employment opportunity (EEO) policy); Amazon, Inc. (avail. Apr. 7, 2022) (concurring
with the exclusion of a proposal asking the board of directors to oversee the preparation of a
report “on the risks to the company related to ensuring adequate staffing of Amazon’s business
and operations,” including ““a discussion of the extent to which Amazon relies on part-time,
temporary and contracted workers in each of its three operating segments”); JPMorgan Chase &
Co. (avail. Mar. 25, 2022) (concurring with the exclusion of a proposal to issue a report,
annually, of pay and total estimated compensation for each role, broken down by location, for the
prior year); Apple, Inc. (avail. Nov. 16, 2015) (concurring with the exclusion of a proposal
asking the company’s compensation committee to adopt new compensation principles responsive
to the U.S.’s “general economy, such as unemployment, working hour and wage inequality,” as
relating to compensation that may be paid to employees generally”); Bank of America Corp.
(avail. Feb. 14, 2012) (concurring with the exclusion of a proposal requesting that a company
policy be amended to include “protection to engage in free speech outside the job context, and to
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participate freely in the political process without fear of discrimination or other repercussions on
the job”); W.R. Grace & Co. (avail. Feb. 29, 1996) (concurring with the exclusion of a proposal
requesting that the company implement a “high-performance” workplace based on policies of
workplace democracy and worker participation); Starwood Hotels & Resorts Worldwide, Inc.
(avail. Feb. 14, 2012) (concurring with the exclusion of a proposal requesting that the company
require verified U.S. citizenship for all workers in the United States and minimize required
training for foreign workers in the United States, with the Staff noting that it “relates to
procedures for hiring and training employees”); and Wells Fargo & Co. (avail. Feb. 22, 2008)
(concurring with the exclusion of a proposal requesting a policy to not employ individuals who
worked at a credit rating agency within the last year as related to “ordinary business operations
(i.e., the termination, hiring, or promotion of employees)”).

Because of its broad and subjective definition of “union suppression,” the Proposal’s request
could be reasonably interpreted to require a report encompassing how the Company manages its
workforce on a day-to-day basis, implicating ordinary business considerations such as
compensation and benefits policies; employee communications; recruitment and retention;
hiring, promotion and termination of employees; disciplinary actions; as well as other ordinary
business decisions aimed at making the Company a desirable place to work. Like the proposals
excluded in the precedents discussed above, the Proposal relates to the types of complex but
routine workplace-oriented matters that Rule 14a-8(i)(7) is intended to address and is therefore
excludable as relating to the Company’s ordinary business operations.

C. The Proposal Does Not Focus On A Significant Social Policy Issue That Transcends
The Company’s Ordinary Business Operations.

In the 1998 Release, the Commission reaffirmed the standards for when proposals are excludable
under the “ordinary business” provision that the Commission had initially articulated in
Exchange Act Release No. 12999 (Nov. 22, 1976) (the “1976 Release”). In the 1998 Release,
the Commission also distinguished proposals pertaining to ordinary business matters that are
excludable under Rule 14a-8(1)(7) from those that “focus on” significant social policy issues.
The Commission stated, “proposals relating to [ordinary business] matters but focusing on
sufficiently significant social policy issues (e.g., significant discrimination matters) generally
would not be considered to be excludable, because the proposals would transcend the day-to-day
business matters and raise policy issues so significant that it would be appropriate for a
shareholder vote.” Id.

In contrast, as Staff precedent has established, referencing aspects of a topic that might include
significant social policy issues, but which do not define the scope of actions addressed in a
proposal and do not limit the principal focus of a proposal, does not transform an otherwise
ordinary business proposal into one that transcends ordinary business. For example, the proposal
in Union Pacific Corp. (avail. Feb. 25, 2008) addressed safety concerns in the course of the
company’s operations. The proposal requested disclosures of the company’s efforts to safeguard
the company’s operations from terrorist attacks and “other homeland security incidents.” The



Securities and Exchange Commission
February 9, 2024
Page 13

company argued that the proposal was excludable because the proposal related to the company’s
day-to-day efforts to safeguard its operations—including not only terrorist attacks, but also
earthquakes, floods, and other routine operating risks that were overseen by the Department of
Homeland Security but were incident to the company’s ordinary business operations. The Staff’s
response noted that the proposal was excludable because it included matters relating to the
company’s ordinary business operations despite the fact that safeguarding against terrorist
attacks might be viewed as not part of the company’s ordinary business. See also, PetSmart, Inc.
(avail. Mar. 24, 2011) (concurring with the exclusion of a proposal requesting that the board
require suppliers to certify that they had not violated animal cruelty-related laws, finding that
while animal cruelty is a significant social policy issue, the scope of laws covered by the
proposals was too broad); Dominion Resources, Inc. (avail. Feb. 3, 2011) (concurring with the
exclusion of a proposal requesting that the company promote “stewardship of the environment”
by initiating a program to provide financing to home and small business owners for installation
of rooftop solar or renewable wind power generation, noting that even though the proposal
touched upon environmental matters, the subject matter of the proposal actually related to “the
products and services offered for sale by the company”); Apache Corp. (avail. Mar. 5, 2008)
(concurring with the exclusion of a proposal requesting the implementation of equal employment
opportunity policies based on certain principles and noting that “some of the principles relate to
[the company’s] ordinary business operations”); and General Electric Co. (avail. Feb. 10, 2000)
(concurring with the exclusion of a proposal relating to the accounting and use of funds for the
company’s executive compensation program because it both touched upon the significant social
policy issue of senior executive compensation, and involved the ordinary business matter of
choice of accounting method).

Here, the Proposal’s broad application to expenditures that are “intended or could be viewed as
intended” for “union suppression” may reasonably encompass matters incident to the Company’s
ordinary business operations, ranging from employee communications; compensation and
benefits policies; recruitment and retention; hiring, promotion and termination of employees;
disciplinary actions; and other matters related to the Company’s management of its workforce.
The fact that the Proposal characterizes these activities as “union suppression” does not make the
subject matter of the Proposal any less grounded in the day-to-day operations of the Company’s
business.

In SLB 14L, the Staff stated that it “will realign its approach for determining whether a proposal
relates to ‘ordinary business’ with the standard the Commission initially articulated in [the 1976
Release] . . . and which the Commission subsequently reaffirmed in the 1998 Release.” As such,
the Staff stated that it will focus on the issue that is the subject of the shareholder proposal and
determine whether it has “a broad societal impact, such that [it] transcend[s] the ordinary
business of the company.” The Staff noted further that “proposals squarely raising human
capital management issues with a broad societal impact would not be subject to exclusion solely
because the proponent did not demonstrate that the human capital management issue was
significant to the company” (citing to the 1998 Release and Dollar General Corp. (avail. Mar. 6,
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2020) and providing “significant discrimination matters” as an example of an issue that
transcends ordinary business matters).

This guidance does not affect the excludability of the Proposal because, unlike Dollar General,
the indefinite scope and subjective nature of the report requested by the Proposal, if
implemented, will cover a range of ordinary business activities and decisions that the Staff has
consistently determined over the years do not transcend ordinary business. See, e.g., Intel Corp.
(avail. Mar. 8, 1999) (concurring with the exclusion of a proposal seeking adoption of an
“Employee Bill of Rights,” which would have established various “protections” for the
company’s employees, including limited work-hour requirements, relaxed starting times, and a
requirement that employees treat one another with dignity and respect, noting that the foregoing
was excludable as relating to “management of the workforce™) and Amazon.com, Inc. (Domini
Impact Equity Fund and the New York State Common Retirement Fund) (avail. Mar. 28, 2019)
(concurring that although the proposal might have touched on significant sustainability concerns,
the proposal was so broadly worded that the Staff concurred that the proposal did not focus on
any single issue that transcended the company’s ordinary business).

While the Proponent contends that significant considerations of union suppression are implicated
by the Proposal, it is actually a proposal on the management of the Company’s workforce and
not distinguishable from the precedents above. In its Supporting Statement, the Proposal
requests a report on, among other matters, wide-ranging aspects of the Company’s day-to-day
communications with employees, including “creating and maintaining a website, playing videos
in workplace rest areas, and distributing posters, flyers and other printed materials to
employees.” The Proposal relates to the Company’s ordinary business operations and policies
for its day-to-day operations, and is therefore excludable from the Company’s Proxy Materials
under Rule 14a-8(i)(7).

D. The Proposal Seeks to Micromanage the Company.

Even where the Staff concurs that a proposal addresses a significant social policy, the 1998
Release identified that such a proposal could still “probe too deeply” where “the proposal
involves intricate detail, or seeks to impose specific time-frames or methods for implementing
complex policies” thereby seeking to micromanage the Company. In SLB 14L, the Staff
clarified that the determination of whether a proposal impermissibly micromanages the company
“will focus on the level of granularity sought in the proposal and whether it inappropriately
limits the discretion of the board or management.” The Staff further clarified that this approach
is “consistent with the Commission’s views on the ordinary business exclusion, which is
designed to preserve management’s discretion on ordinary business matters.” Id.

Given the indefinite range of expenditures throughout Delta’s operations that could be
characterized by the Proponent or others as “expenditures that are intended or could be viewed as
intended to dissuade employees from joining or supporting unions,” and therefore require
inclusion in the requested report, the level of granularity requested by the Proposal
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inappropriately limits the discretion of management to communicate with and make decisions
related to the Company’s workforce. The level of granularity is particularly acute with regard to
internal expenditures. For example, if the Company produces a flyer discussing union dues,
would it need to determine what portion of salaries for employees that worked on the flyer
should be reported as expenditures for the report? Similarly, would the Company need to
account for the incremental cost of ink and copying? The report could also have a chilling effect
on communications, contradictory to Delta’s approach to transparent communication with its
employees. Managers and employees would be discouraged from communicating with other
employees, sharing workplace information, responding to union claims, comparing Delta’s
compensation and benefits versus unionized peer companies, highlighting positive aspects of
working at Delta, disciplining employees and making other day-to-day decisions if they are
construed as “union suppression” under the Proposal’s broad and subjective definitions.

The Staff has consistently concurred with the exclusion of proposals that inappropriately limit
management’s discretion. In Deere & Co. (avail. Jan. 3, 2022), the Staff concurred that the
proposal micromanages the Company by probing too deeply into matters of a complex nature by
seeking disclosure of intricate details regarding the Company’s employment and training
practices. See also, AT&T Inc. (Mar. 15, 2023) (concurring with exclusion of a proposal
requesting the board adopt a policy of obtaining shareholder approval for any future “golden
coffin” arrangements); Chubb Limited (Mar. 27, 2023) (concurring with the exclusion of a
proposal that would require the board to adopt and disclose a policy for the timebound phase out
of underwriting risks associated with new fossil fuel exploration and development projects); The
Kroger Co. (Apr. 25, 2023) (concurring with the exclusion of a proposal requesting the company
pilot participation in the Fair Food Program for tomato purchases in order to mitigate severe
risks of forced labor and other human rights violations in the company’s produce supply chain);
Amazon.com, Inc. (Apr. 7, 2023) (concurring that a proposal requiring the company measure and
disclose scope 3 greenhouse gas emissions across its full value chain and all products that it sells
directly and by third party vendors micromanaged the company); and Coca Cola Co. (avalil.

Feb. 16, 2022) (concurring that a proposal requiring the company to submit any proposed
political statement to the next shareholder meeting for approval prior to issuing the subject
statement publicly micromanaged the company).

Furthermore, the complexity of the type of assessment the Proposal requests is simply beyond
the knowledge and expertise of Delta’s stockholders and therefore seeks to micromanage the
Company. Workforce management matters are multi-faceted, complex and based on a range of
considerations, and they are the subject of laws of multiple states and foreign countries. In some
cases, they bear directly on terms and conditions of employment. These are fundamental
business matters for the Company’s management at multiple levels of the Company and require
an understanding of the business implications that could result from changes made to workforce
policies. Given the inherent complexity of these matters, the expenditures that the Proposal
seeks to influence are properly within the discretion of the Company’s management and should
not be the subject of direct stockholder oversight.
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The Staff has consistently granted no-action relief for shareholder proposals that probe matters
too complex for shareholders by substituting shareholder judgment for that of management with
respect to complex day-to-day business operations that are beyond the knowledge and expertise
of shareholders. See, e.g., Verizon Communications, Inc. (avail. Mar. 17, 2022) (concurring that
a proposal requesting the company to annually publish content of diversity, inclusion, equity or
related employee-training materials micromanaged the company by probing too deeply into
matters of a complex nature by seeking disclosure of intricate details regarding the company’s
employment and training practices); GameStop Corp. (Apr. 24, 2023) (concurring with exclusion
of a proposal requesting the company to create a service and provide a daily report on certain
shareholding information, a service that was not related to any existing business offering of the
company); Phillips 66 (Mar. 20, 2023) and Valero Energy Corporation (Mar. 20, 2023) (in each
case concurring with exclusion of a proposal requesting the company to disclose specific and
detailed information related to the undiscounted expected value to settle obligations for asset
retirement obligations with indeterminate settlement dates).

Accordingly, the Proposal is excludable pursuant to Rule 14a-8(i)(7) because it seeks to
micromanage the Company by inappropriately limiting management’s discretion and probing too
deeply into matters which shareholders are not in a position to make an informed judgment,
namely a range of workforce management decisions at every level of the Company, including
employee communications; competitive compensation and benefits policies; recruitment and
retention; hiring, promotion and termination of employees; and disciplinary actions. The
Proposal, by its broad and subjective request for all “expenditures that are intended or could be
viewed as intended to dissuade employees from joining or supporting unions,” is actually a
workforce management proposal, directly relating to the Company’s ordinary business
operations and policies. Accordingly, and consistent with the precedents cited above, the
Company believes that the Proposal may properly be excluded from its Proxy Materials.

CONCLUSION

For the foregoing reasons, please confirm that the Staff will not recommend any enforcement
action to the Commission if the Proposal is omitted from the Proxy Materials. Should the Staff
disagree with our conclusions regarding the omission of the Proposal, or should any additional
information be desired in support of the Company’s position, we would appreciate an
opportunity to confer with the Staff concerning these matters prior to the issuance of the Staff’s
Rule 14a-8 response. If we can provide any additional correspondence to address any questions
that the Staff may have with respect to this no-action request, please do not hesitate to call me at
(404) 715-4704 or via email at alan.t.rosselot@delta.com.

Sincerely,

Alan T. Rosselot
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Enclosures

cc: Louis Malizia, SOC Investment Group
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January 3, 2024
Via UPS

Attention: Corporate Secretary
Delta Air Lines, Inc.
Department 981

1030 Delta Boulevard

Atlanta, Georgia 30354

Re: Shareholder proposal for 2024 Annual Shareholder Meeting
Dear Corporate Secretary,

The SOC Investment Group is submitting the attached proposal (the “Proposal”) pursuant to the
Securities and Exchange Commission’s Rule 14a-8 to be included in the proxy statement of Deita Air
Lines, Inc. (the “Company”) for its 2024 annual meeting of shareholders.

The SOC investment Group has continuously beneficially owned, for at least 3 years as of the date
hereof, at least $2,000 worth of the Company’s common stock. Verification of this ownership wil be
sent under separate cover. The SOC Investment Group intends to continue to hold such shares through
the date of the Company’s 2024 annual meeting of shareholders.

The Proposal requests the Board of Directors furnish a report on the Company’s expenditures that are
intended or could be viewed as intended to dissuade employees from joining or supporting unions. We
support this propesal because of the Company’s historically negative responses to unionization which
we believe sparked human capital management and reputational risks over expenditures related to the
Company’s position.

The SOC Investment Group is available to meet with the Company via teleconference on January 19,
2024 from 10:00am-12:30pm and January 24, 2024 from 1:30pm-4:00pm. Please contact Louis Malizia,

I, 2 phone [N (o schedule a meeting, or with any

questions.

Sincerely,
2"y
Tejal Patel

Executive Director
SOC tnvestment Group

1900 L Streat NW, Suite 900, Washington. DC 20036 SOCINVESTMENTGROUP.COM
{202) 721-0660




Resolved: Shareholders request the Board of Directors issue a report on Delta Air Lines, Inc. (the
“"Company”) expenditures that are intended or could be viewed as intended to dissuade employees from
joining or supporting unions {“union suppression”). in addition to internal Company expenses made for
union suppression, the report should include disclosure of expenditures made to any outside entities,
including:

o Disclosure of the for-hire entities” identities, fees, hours, remits and work performed in
relation to employee unionization and collective bargaining efforts, as well as other
services they are hired to perform for the Company.

o Description of the Board’s oversight of these for-hire entities; and,

o Disclosure of the for-hire entities’ adherence to the Company’s policies including
reference to any legal and/or regulatory enforcement matters wherein the for-hire
entities are involved.

Supporting Statement: Since 2019, Delta employees have engaged in union organizing efforts, and Delta
has taken a variety of steps to dissuade employees from joining or supporting unions, including: creating
and maintaining a website, playing videos in workplace rest areas, and distributing posters, flyers, and
other printed materials to employees. in addition to the direct expenses entailed in developing and
distributing these communications, Deita has been criticized for the content of these materials,
including a flyer that urged employees to spend money on video games rather than union dues.

These actions by Delta potentially create legal, regulatory, and reputational risks for the Company. U.S.
public support for unions is at historic levels. Investors increasingly recognize that effective human
capital management may lead to greater diversity, lower turnover, higher productivity, and improved
regulatory compliance, which are important to long-term shareholder value. Moreover, as one union
avoidance consultant puts it, even if a company blocks unionization, “a lot of damage is done to the
employer-employee relationship. You cannot overtly or obscurely threaten peopte and expect them to
remain committed to the organization. A culture of intimidation is created, and that type of culture will
lower productivity, create workplace stress, and increase turnover.”! Accounts of employer efforts to
dissuade workers from unionizing support this assessment.2

Companies are required to file public reports on certain financial dealings with their employees and
unions, as well as their expenditures to persuade employees about exercising their rights to organize
and bargain collectively. However, the only filings Delta has made since 2006 refer to office space used
by the pilots’ union. Additionally, while third-party entities, such as labor consultants who are hired by
an employer to develop and execute union suppression efforts, are also required to file similar
documentation, no filings reflecting such work for Delta appear.

* https://projectionsinc.com/unionproof/staying-union-free-strategies/
? htt ps://www.huffpost.com/entry/workers-wanted-a-union-then-the-mysterious-men-showed-
up_n_64b7dd&0e4b0dcb4cabb8347?2emc




Press reports indicate that employers are often slow to file required reports with the U.S. Department of
Labor, if they ever do so.? Shareholders are entitled to know how their Company is utilizing the capital
they have entrusted to it, to assess its appropriateness. We urge you to vote FOR this resolution.

https://prospect.org/justice/2023-10-05-lawyers-not-persuaders-littler-mendelson/:
https: //www.huffpost.com/entry/why-we-know-so-little-abo ut-the-us-union-busting-
industry n b4c28622e4b03ad2b897077f

? https://prospect.org/labor/companies-required-to-report-their-union-busting-ma ny-dont/;




HITCHCOCK LAW FIRM pr1C
5614 CONNECTICUT AVENUE, N.W. « No. 304
WASHINGTON, D.C. 20015-2604
(202) 489-4813 « FAX: (202) 315-3552

CORNISH F. HITCHCOCK
E-MAIL: CONH@HITCHLAW.COM

29 February 2024

Office of the Chief Counsel

Division of Corporation Finance

Securities & Exchange Commission

100 F Street, N.E.

Washington, D.C. 20549 By electronic mail

Re: Shareholder proposal to Delta Air Lines, Inc.
from SOC Investment Group

Dear Counsel:

This is a response on behalf of the SOC Investment Group to a letter (“Delta
Letter”) from counsel for Delta Air Lines, Inc. (“Delta” or the “Company”) dated 9
February 2024. In that letter Delta states its intent to omit the Investment
Group’s shareholder proposal (the “Proposal”) from Delta’s 2024 proxy materials.
For the reasons below, we respectfully ask the Division to advise Delta that the
Division does not concur with the Company’s view that the Proposal may be
excluded from Delta’s proxy materials.

The Proposal states as follows:

RESOLVED: Shareholders request the Board of Directors issue a
report on Delta Air Lines, Inc. (the Company”) expenditures that are
intended or could be viewed as intended to dissuade employees from
joining or supporting unions (“union suppression”). In addition to
internal Company expenses made for union suppression, the report
should include disclosure of expenditures made to any outside entities,
including:

* Disclosure of the for-hire entities’ identities, fees, hours,
remits and work performed in relation to employee
unionization and collective bargaining efforts, as well as other
services they are hired to perform for the Company.

* Description of the Board’s oversight of these for-hire entities;
and,
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* Disclosure of the for-hire entities’ adherence to the Company’s
policies including reference to any legal and/or regulatory
enforcement matters wherein the for-hire entities are
involved.

The Supporting Statement notes that Delta employees have engaged in union
organizing efforts since 2018, and Delta has sought to dissuade them from doing so,
including a flyer urging employees to sped money on video games rather than union
dues. These actions are said to create legal, regulatory and reputational risks,
given high public support for unions and a recognition of how effective human
capital management can produce greater diversity, lower turnover, higher
productivity and improved regulatory compliance. The Supporting Statement notes
as well that companies are required to file public reports on financial dealings with
employees and unions, as well as expenditures to persuade employees about
exercising their organizing and bargaining rights, yet Delta’s only filing since 2006
refers to office space used by the pilots’ union. A filing requirement also applies to
third-party consultants, yet no filings reflecting such work for Delta appear.

The Company’s arguments for excluding this Proposal rest on the exemptions
in Rule 14a-8(1)(3) (so vague and indefinite as to be inherently misleading) and Rule

14a-8(1)(7) (the “ordinary business” of the company). We answer those points below.

Discussion.

I. THE PROPOSAL DOES NOT VIOLATE RULE 14a-8G)(3).

Delta’s argument isolates various words and phrases, takes them out of
context, and contends that it would not be possible for shareholders — much less the
board of directors to comprehend what actions the Proposal would require. We take
Delta’s points in turn.

A. “Union suppression.”

Delta first charges that the Proposal’s definition of “union suppression” is
“broad and subjective.” Delta Letter, p. 4. The definition in the text focuses on
“expenditures that are intended or could be viewed as intended to dissuade
employees from joining or supporting unions.” Broad? Yes. But subjective? No.

There are many activities that a company may deploy when opposing a union
campaign that might be neutral in other contexts (e.g., hosting a company picnic
with a speech about how the company values its employees and provides significant
benefits), but are anything but neutral in the midst of a campaign (e.g:, hosting a
picnic with a speech about how the company values its employees and provides
significant benefits without a union).
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The letters cited by Delta provide no support, as the language in question
there was far less clear and was not adequately explained.’ Here, by contrast the
Proposal provides significant guidance, noting how, since 2019, Delta “has taken a
variety of steps to dissuade employees from joining or supporting unions,” including
“creating and maintaining a website, videos played in workplace rest areas, and
poster, flyers, and other printed materials,” notably a flyer “that urged employees to
spend money on video games rather than union dues.” A shareholder reading the
Proposal in its entirety would have little doubt as to the sort of activity the Proposal
targets.

B. Failure to Define Key Terms.

This argument is a variation on the prior point and is equally unpersuasive.

First, Delta claims that the phrase “union suppression” is not clearly defined.
What sort of videos or websites might qualify?, Delta asks rhetorically — and
perhaps a bit disingenuously. Couldn’t such videos or websites be a well-intended
effort to remind employees of the Company’s commitment to “robust” employee
benefits? In another context, that might be a plausible interpretation but with a
union organizing campaign in progress, it is fair to question why, all of a sudden, a
company wants to demonstrate its bona fides as a good employer. And it is
certainly fair to include that sort of communication within the scope of the Proposal.
And that is why it is important to include communications that, in an organizing
context, “could be viewed as intended to dissuade” employees.?

' Apple Inc. (12 December 2021) (proposal that a California company convert
to a “public benefit corporation” does not adequately explain that concept, 1.e.,
whether that requires reincorporation in Delaware or conversion to a form of
benefit corporation recognized under California law); A7&7, Inc. (2 February 2014)
(reference to a director’s “moral” duties not explained, nor was the concept of a
director’s non-legal “fiduciary” duties to shareholders); Fuqua Industries, Inc. (12
March 1991) (no definition of “major shareholder” or “obtaining control” could result
in implementation different from what proponent intends).

> According to a recent report, some “companies are at once under pressure to
appear sensitive to employees from marginalized groups and eager to blunt
unionization efforts that would hurt their bottom line,” and a current strategy of
anti-union consultants is to present themselves as “diversity executives” and the
like, thus allowing companies to “kill two birds with one stone by wrapping anti-
union talking points in a patina of racial sensitivity and commitment to diversity.”
Lee Fang, The Evolution of Union-Busting: Breaking Unions With the Language of
Diversity and Racial Justice, THE INTERCEPT (7 June 2022), available at
https://theintercept.com/2022/06/07/union-busting-tactics-diversity/.
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Ironically, the Delta Letter provides perhaps the best refutation of this
argument when (at pp. 9-10) Delta lists various actions that “could be viewed” — and
were, in fact, viewed — as” various forms of union busting or union suppression. If
anything, Delta’s examples underscore the fact that the verbal formulation in the
Proposal — “intended to be or could be viewed as” — is intentionally broad and thus
provides a more objective standard to be applied in implementing the Proposal.

Second, Delta objects to the proposed disclosure of expenditures to “any
outside entities” for failing to define an “outside entity.” The argument cannot be
taken seriously. An “outside entity” is an “entity” that is “outside” of Delta, i.e., an
entity that provides services or capabilities beyond or in addition to the services of
Delta employees. The fact that the phrase has a broad sweep does not make it
materially false or misleading.

In Part B.4 of STAFF LEGAL BULLETIN 14B, the Division emphasized that
objections under the (1)(3) exclusion should focus on whether the resolution is “so
Inherently vague or indefinite” that neither the stockholders voting on the proposal,
nor the company in implementing the proposal (if adopted), would be able to
determine with any reasonable certainty exactly what actions or measures the
proposal requires (emphasis added). There is nothing so “inherently” vague or
indefinite in the phrases to which Delta objects. The letters cited by Delta, by
contrast, dealt with resolutions where the key language (shown in italics below) was
considerably less precise and subject to more possible interpretations.?

II. THE “ORDINARY BUSINESS” EXEMPTION DOES NOT APPLY.

Delta serves up a smorgasbord of arguments why the Proposal may be
excluded on “ordinary business” grounds, but as we now explain, none is sufficient
to warrant omission of the Proposal.

A. Workforce Management.

We begin with the 1998 Release setting forth the Commission’s current
interpretation of the “ordinary business” exclusion, which said of “workforce

® NYNEX Corp. (12 January 1990) (proposal asks company not to “interfere”
with the “government policy” of any foreign government where NYNEX has been
invited to set up facilities; what is “interference” could be implemented in ways the
proponent did not intend); Bank of America Corp. (25 February 2008) (proposal aks
bank for a moratorium on financial investment and “further involvement” in
activities that “support” [mountain-top removall coal mining); Fuqua Industries,
Inc. (12 March 1991) (proposed prohibition on a “major shareholder” from
“obtaining control” of the company without offering fair price to other shareholders).



management” issues that:

[P]roposals relating to such matters but focusing on sufficiently
significant social policy issues (e.g., significant discrimination matters)
generally would not be considered to be excludable, because the
proposals would transcend the day-to-day business matters and raise
policy issues so significant that it would be appropriate for a
shareholder vote.

Amendments to Rules on Shareholder Proposals, Release No. 34-40018, Part III (21
May 1998) (footnote omitted).

In other words, the fact that a proposal may involve a “workforce
management” issue does not per se render that proposal a matter of “ordinary
business.” Indeed, overturning that approach was a goal of the 1998 Release, which
reversed the so-called Cracker Barrel interpretation, which was a per se prohibition
on workforce-related proposals even if those proposals related to a significant policy
issue such as unlawful discrimination. Id. See Amalgamated Clothing and Textile
Workers Union v Wal-Mart Stores, Inc., 821 F. Supp. 877 (S.D.N.Y. 1993). Delta’s
citation of pre-1998 letters is thus of little persuasive value.*

Moreover, and since the time of that 1998 Release, the Commaission has
recognized that issues pertaining to a company’s human capital management
practices can present significant policy concerns, so much so that shareholders are
entitled to express their views by voting proxies. In the next sections, we discuss
the significant policy component of this Proposal, as well as human capital
management concerns more broadly. For present purposes, suffice it to say that the
phrase “workplace management” is not talismanic. Merely uttering the phrase is
not enough to exclude a proposal.

To be sure, not every proposal that somehow relates to workplace
management issues must be included. Thus, a company may exclude an issue if it
relates solely to day-to-day operating decisions, such as the procedures for hiring or
firing employees® or, more recently, post-pandemic return-to-work policies.® The
post-1998 letters cited by Delta largely fall into this category of addressing day-to-

* United Technologies Corp. (19 February 1993); PepsiCo, Inc. (24 March
1993).

> Merck & Co., Inc. (6 March 2015); Starwood Hotels & Resorts Worldwide,
Inc (14 February 2012); Berkshire Hathaway Inc. (31 January 2012); Northrop
Grumman Corp. (18 March 2010); Donaldson Co., Inc. (13 September 2006).

SE.g., Apple Inc. (3 January 2023).
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day operations.” The Proposal here, however, is light years away from that
situation in those cases.

B. The Proposal Raises “Significant Policy” Issues
That Transcend “Ordinary Business” Operations.

Delta opens its argument by noting that a company may exclude proposals
that do not “focus on” a “significant policy issue,” but instead deal with day-to-day
operations, fail to “define the scope of actions addressed in a proposal” and do not
“limit the focus of a proposal. Delta Letter, pp. 12-13. Those letters can be
distinguished,® as this Proposal is “focused on” a “significant” aspect of human
capital management, namely, a worker’s basic human right freedom of association.

To put the issue in context, the Commission’s examination of human capital
management as a “significant policy” matter began in July 2017 when a group of

" Intel Corp. (18 March 1999) (propoing to limit work hours, relax starting
times, have standards for respecting other employees); The Kroger Co. (12 April
2023) (proposing to amend EEO policy to cover alleged form of discrimination not
covered by EEO laws); Amazon.com, Inc. (7 April 2022) (seeking information on
staffing levels); JPMorgan Chase & Co. (25 March 2022) (seeking disclosure of pay
for each role, broken down by location); Bank of America Corp. (14 February 2012)
(proposing policy to protect free speech outside the job context); W.R. Grace & Co.
(29 February 1996) (proposing creation of a “high-performance workplace”);
Starwood Hotels & Resorts Worldwide, Inc. (14 February 2012) (proposing
procedures to verify U.S. citizenship of employees); Wells Fargo & Co. (22 February
2008) (proposing not to hire certain category of employees).

® Examples of proposals that mention policy issues, but focus on day-to-day
operations are Union Pacific Corp. (25 February 2008) (reference to terrorism
threat does not elevate proposal relating to day-to-day safety operations); General
Electric Co. (2 February 2000) (proposal to alter accounting methodology not saved
by reference to executive compensation practices); Dominion Resources, Inc. (3
February 2011) (reference to environmental stewardship did alter character of a
proposal as seeking s specific type of service).

Examples of proposals covering diffuse topics are PetSmart, Inc. (24 March
2011) (proposal asking suppliers to certify compliance with anti-cruelty laws too
broad by including not just animal abuse, but also administrative recordkeeping
matters); Apache Corp. (5 March 2008) (proposed non-discrimination policy covers
multiple topics, including advertising and marketing, employee benefits, charitable
contributions); Dollar General Corp. (6 March 2020) (arbitration of some types of
claims may raise significant policy issues, but not the practice of arbitration
generally).
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institutional investors, armed with data demonstrating the materiality of human
capital management to a company’s long-term performance, asked the Commission
to open a rulemaking to improve disclosures in this area. Rulemaking petition to
require registrants to disclose information about their human capital management
policies, practices and performance, File No. 4-711 (July 6, 2017), available at
https://www.sec.gov/rules/petitions/2017/petn4-711.pdf. The Commission proposed
rules on the broader topic of modernizing the disclosure requirements in Regulation
S-K, and in August 2020 issued a final rule requiring additional disclosures on a
range of human capital practices. Modernization of Schedule S-K 101, 103, and 105,
Release No. 33-10825, 85 Fed. Reg. 63726 (8 October 2020).

The importance of human capital management to shareholder value is
summarized in a recent article reviewing the origins, development and spread of the
human capital management concept, concluding that “HCM disclosure contributes
to more accurate firm valuation by shining a spotlight on a key driver of success in
the modern knowledge-based economy.” George S. Georgiev, The Human Capital
Management Movement in U.S. Corporate Law, 95 TULANE L. REV. 639 (2021),
available at https://scholarlycommons.law.emory.edu/faculty-articles/1. See also
CalPERS and Schroders, Human Capital Management, Research summary: people
are our greatest asset (July 2023), available at
https://mybrand.schroders.com/m/63d2ad02332cbde8/original/SC_IDD Human-Capi
tal-Research US.pdf (deeming human capital a critical source of competitive
advantage and fundamental resilience; correlating “human capital return on
investment” as positively correlated with forward excess returns over multiple time
horizons and across sectors).’

The policy significance of human capital management has been recognized in
various recent no-action letters that Delta fails to cite, much less discuss, including:

* Eli Lilly and Co. (10 March 2023) (Overway) (seeking report on the
effectiveness of the Company’s diversity, equity, and inclusion efforts, in order to
provide transparency on outcomes, using quantitative metrics for hiring, retention,
and promotion of employees, including data by gender, race, and ethnicity; relief
denied as proposal “raises human capital management issues with a broad societal
1mpact); and

* Tractor Supply Co. (9 March 2022) (seeking report on (1) whether the

? A useful summary of the literature on the significance of human capital
management to shareholder value appears in a filing from As You Sow in support of
its 2023 shareholder proposal urging Delta to adopt a policy of non-interference
with employees’ collective bargaining and freedom of association. See
https://www.sec.gov/Archives/edgar/data/27904/000121465923007804/z524230px14a

6g.htm.




8

company participates in compensation and workforce practices that prioritize
company financial performance over the economic and social costs and risks created
by inequality and racial gender disparities and (2) the manner in which any such
costs and risks threaten returns of diversified shareholders who rely on a stable and
productive economy; relief denied as proposal “raises human capital management
1ssues with a broad societal impact”).

The policy significance in this case stems from the connection of this issue to
a broader human rights issue, namely, freedom of association, which includes the
right to consider and decide whether to join a union. That freedom of association is
a fundamental human right has been recognized by many organizations, including
the International Labor Organization, Principles for Responsible Investment and
the Global Reporting Initiative. What is at stake here was well summarized in a
recent study by Professor Lenore M. Palladino entitled Freedom of Association as a
Key Aspect of Human Capital Management (January 2024), available at
https://peri.umass.edu/component/k2/item/1789-freedom-of-association-as-a-key-asp
ect-of-human-capital-management.

42 percent of U.S. consumers recently stated that they are less likely
to purchase goods or services from a company that is attempting to
stop its workers from unionizing (Hicks and Meyers 2022). In the last
few years, companies’ actions denying their employees “freedom of
association” — the right to decide whether to form a union free from
interference by their employer — has hit the national news at an
unprecedented level. Social media has not only enabled new methods
of worker organizing, but lets workers take their case directly to
consumers, especially younger consumers who are digital natives; 40
percent of Gen Z voters get their news primarily from Tiktok or
Instagram. American express general support for unions has been
increasing quickly, from 48 percent in 2009 to 71 percent in 2022
(Reddy 2023). This means that the business and reputational risk of
actively denying employee freedom of association is becoming more
public and more drastic.

Employee freedom of association — the right of workers to form and
join organizations of their own choosing — is a fundamental human
right that has been consistently disrespected by large U.S. employers
(Economic Policy Institute 2019; International Labour Organization
2022). Freedom of association requires employers to refrain from
discouraging employees’ right to organize but is routinely violated
without meaningful penalty. In over forty percent of union election
campaigns, employers face charges for violating employees’ right to
organize — which does not include cases where no charges are filed
(Economic Policy Institute 2019).



See also Marina Severinovsky, Commentary: Human capital management has
quantifiable implications for investors, PENSIONS & INVESTMENTS (30 October 2023),
available at

https://www.pionline.com/industry-voices/commentary-human-capital-management-
has-quantifiable-implications-investors .

Freedom of association as a human right is plainly a matter of interest to
many Delta shareholders. At the 2023 annual meeting, a proposal by As You Sow
urging the Company to adopt a policy of non-interference that would uphold the
principles of freedom of association and collective bargaining. See note 9, supra.
The proposal received 32.1% of the yes/no vote.

There is a separate and related reason why the Proposal pertains to a
significant policy issue, namely, public concern about income inequality,'® as
evidenced by the dramatic recent growth of unionization and unionization efforts in
the U.S. economy. Numerous news articles in the past two years have highlighted
this phenomenon.™

In addition various federal government actions are aggressively promoting
unionization:

*The White House established a Task Force on Worker Organizing and

Y E.g., Zia Qureski, Rising inequality: A major issue of our time, THE
BROOKINGS INSTITUTION (16 May 2023) (noting how “rising inequality and related
disparities and anxieties have been stoking social discontent and are a major driver
of the increased political polarization and populist nationalism”), available at

https://www.brookings.edu/articles/rising-inequality-a-major-issue-of-our-time/.

"' E.g., David Leonhardt and Noam Scheiber, Labor’s Very Good Year, THE
NEW YORK TIMES (6 December 2023) (describing unionization as “very much a social
phenomenon” as workers “see it succeed in one workplace, and then emulate it in
their own”), available at
https://www.nytimes.com/2023/12/06/briefing/labors-very-good-year.html; Kate
Bronfenbrenner, For Labor Unions, 2023 Was the Year of the Strike—and Big
Victories, THE WALL STREET JOURNAL (4 December 2023) (noting how 2023 saw the
first time a U.S. President walked a picket line), available at
https://www.ws].com/business/unions-workers-2023-strikes-companies-da09del12?m
od=Searchresults pos3&page=1; Hamza Shaban, How labor unions found their
footing in 2023, YAHOO!FINANCE (18 December 2023) (noting how 2023 saw the first
time a U.S. President walked a picket line), available at
https://finance.yvahoo.com/mnews/how-labor-unions-found-their-footing-in-2023-10300
6511.html?src=rss&ncid=twitter yfsocialtw 11gbdOnoiom.
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Empowerment, which has taken various actions to promote unionization."

* Last year the Treasury Department issued a first-of-kind report discussing
the benefits of unions to the U.S. economy.™

* The Labor Department has created a web page advising members of the
public “How to Form a Union,” which includes a “step-by-guide” to that process.™

* Delta’s opposition to unionization has been caught up in this public debate,
as evidenced by a recent public letter in which over 140 Members of Congress called
upon the Company to remain neutral in the current organizing effort.'

A related phenomenon is the willingness of younger workers, notably
members of “Gen Z,” to challenge employers demanding significant changes in the
workplace. Analysts have ascribed this movement to a variety of factors, including
profound economic shifts and economic uncertainty after the 2008 financial crisis
and the pandemic, high levels of student debt vis-a-vis available job prospects, and
a lack of affordable housing.'® Considering that Gen Zers are, at most, in their mid-

2 The Task Force has issued periodic reports summarizing these activities,
e.g., FACT SHEET: Ahead of Labor Day, Biden- Harris Administration Announces
New Actions to Empower Workers— Building on the President’s Historic Support for
Workers and Unions (1 September 2023), available at
https://www.whitehouse.gov/briefing-room/statements-releases/2023/09/01/fact-shee
t-ahead-of-labor-day-biden-harris-administration-announces-new-actions-to-empow
er-workers-building-on-the-presidents-historic-support-for-workers-and-unions/.

13 U.S. Department of the Treasury, Office of Economic Policy, Labor Unions
and the Middle Class (Augut 2023), available at
https://home.treasury.gov/system/files/136/Labor-Unions-And-The-Middle-Class.pdf.

4 U.S. Department of Labor, Know Your Rights Toolkit, available at
https://www.workcenter.gov/.

' David Shepardson, US lawmakers urge Delta Air to remain neutral in
union organizing, REUTERS (13 February 2024), available at
https://www.reuters.com/business/aerospace-defense/us-lawmakers-urge-delta-air-r

emain-neutral-union-organizing-2024-02-13/.

16 E.g., Kate Morgan, The Gen Zers leading a new pro-union push, BRITISH
BROADCASTING CORP. (5 September 2023) (noting Gen Z preference for collective
action at a higher level that earlier generations), available at
https://www.bbc.com/worklife/article/20230831-the-gen-zers-leading-a-new-pro-
union-push; Harold Mayerson, Generation Union, THE AMERICAN PROSPECT (5
September 2022) (describing Millennials and Gen Zers as “the most pro-union
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20s, this i1s a trend that could only accelerate in the future.

These phenomena are indicative of a profound social shift in the economy. In
the vernacular, these developments represent “significant policy issues” that
“transcend ordinary business.” How a company responds to these changes can have
lasting effects on shareholder value if a company shows that they cannot adjust to
the new operating environment.

And that is the thrust of the Proposal here. Investors need facts to help
evaluate how the Company is dealing with these profound changes. Is Delta
responding to concerns in ways that acknowledge a changed operating
environment? Will Delta respond in ways that create long-term shareholder value?
Or has Delta fallen back on techniques that may have worked, say, in the 1930s,
but are out of step in today’s economy?

Ironically, the need for hard data is illustrated by Delta’s argument pp. 2-4,
supra, that many activities that “could be viewed” as anti-union are really not anti-
union. That contention is, at best, disingenuous, and shareholders are entitled to
information on how much the Company is costing shareholders in resisting change.

C. Micromanagement.

Finally, Delta makes the predictable argument that the Proposal probes too
deeply into the Company’s operations, so much so that it constitutes
micromanagement. Delta Letter, pp. 14-16.

This argument fundamentally misconstrues the Proposal. The Proposal is
crafted so that it does not ask the Company to do anything differently from what
the Company is now doing. Thus, we are not dealing with a proposal that seeks to
limit management’s discretion. Most of the letters cited by Delta fall into that
category and may be distinguished on that basis.”’

generation since the 1930s and '40s—and probably more so0”), available at
https://prospect.org/labor/generation-union/; Cydney Roach, The Power of Gen Z in
the Workplace, EDELMAN (2023) (Gen Z workers said to “be leading the way in
demanding a workplace reset for all generations”); available at
https://www.edelman.com/trust/2023/trust-barometer/special-report-trust-at-
work/gen-z-workplace; What You Need To Know About Gen Z's Support for Unions,
CENTER FOR AMERICAN PROGRESS (9 August 2023) (describing evolution of views
about unionization since 1972, particularly among younger workers), available at
https://www.americanprogress.org/article/what-you-need-to-know-about-gen-zs-
support-for-unions/.

"AT&T Inc. (15 March 2023) (change “golden parachute” policy); Chubb
Limited (27 March 2023) (adopt plan to phase out underwriting risks of new fossil
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The focus of the Proposal is simple: disclosure, more precisely, disclosure of
the current costs to shareholders of the Delta’s practices with respect to a
significant policy issue. Delta argues that the concept of “cost” is uncertain. Should
it include the incremental cost of ink and copying?, Delta asks. What about the
portions of an employee’s salary? Delta Letter, p. 15. This argument misses the
point. The Proposal chose not to define “cost” in order to avoid being overly
prescriptive. The Proposal leaves the precise definition of “cost” to the Company
and does not ask Delta to engage in an analysis akin to utility ratemaking.

All the Proposal seeks is a report on the cost of those activities to
shareholders, both internal expenditures and expenditures on outsiders. The level
of detail in the Proposal is intended to provide enough information for shareholders
to understand the nature of the Company’s practices.”® In this regard, the level of
disclosure is comparable to that sought in several recent letters, which rejected
similar micromanagement arguments and credited the proponents’ claim that the
information being sought would aid shareholders in understanding the scope and
nature of the individual company’s actions."’

fuel exploration); The Kroger Co. (25 April 2023) (change sourcing practices in
supply chain); Amazon.com, Inc. (7 April 2023) (develop plan to measure and
disclose Scope 3 greenhouse emissions); Coca Cola Co. (16 February 2022) (require
shareholder approval of any proposed political statement).

% As the Supporting Statement notes, investors have difficulty obtaining this
information in a timely fashion from public sources. One study calculated that
employers spend $340 million a year on “union avoidance” consultants, Gordon
Lafer and Lois Loustaun, Fear at Work ECONOMIC POLICY INSTITUTE (23 July 2020),
available at
https://www.epi.org/publication/fear-at-work-how-employers-scare-workers-out-of-u
nionizing/. And the total cost may be higher. A recent investigative report showed
that many consultants file their reports late — if they file at all — and any filings
may be incomplete at best. See Dave Jamiesen, The Persuaders, HUFFINGTON POST
(28 July 2023), available at
https://www.huffpost.com/entry/why-we-know-so-little-about-the-us-union-busting-i
ndustry n 64c28622e4b03ad2b897077f.

¥ See Eli Lilly and Co. (10 March 2023) (Overway) (seeking report on the
effectiveness of the Company’s diversity, equity, and inclusion efforts, including
quantitative metrics for hiring, retention, and promotion of employees, including
data by gender, race, and ethnicity; Tractor Supply Co. (9 March 2022) (seeking
report on (1) whether the company participates in compensation and workforce
practices that prioritize company financial performance over the economic and
social costs and risks created by inequality and racial gender disparities and (2) the
manner in which any such costs and risks threaten returns of diversified
shareholders who rely on a stable and productive economy).
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In making this argument, we acknowledge Delta’s point that relief was
granted as to some proposals that focused on disclosure. Delta Letter, pp. 15-16.
However, the short answer is these proposals probed far more deeply into what the
Division called the “intricate details” of a company’s practices in a certain area.*

Conclusion.

For these reasons, the SOC Investment Group respectfully asks the Division
to advise Delta that the Division does not concur that the Proposal may be omitted

under Rule 14a-8G)(3) or Rule 14a-8G)(7).

Thank you for your consideration of these points. Please feel free to contact
me if any additional information would be helpful.

Respectfully submitted,
Conidy 7. <ol
Cornish F. Hitchcock

cc: Alan T. Rosselot (Alan.T.Rosselot@delta.com)

? Deere & Co. (3 January 2022) (seeking annual report on written — and oral
— content of diversity, inclusion, equity or related employee-training materials);
Verizon Communications, Inc. (17 March 2022) (National Center for Public Policy
Research) (same).

Delta cites GameStop Corp. (25 April 2023) (Roth Chance), but that letter
should more properly be included among the letters cited in note 8, supra, in that
the Proposal asked the company to create a new product, namely, non-fungible
tokenized shares of ownership as a dividend to shareholders, to be tradeable on the
GameStop Marketplace and eligible to be held in the GameStop Wallet.

Delta also cites Phillips 66 (20 March 2023) and Valero Energy Corp. (20
March 2023), both of which sought disclosure of information not contained in the
financial reports of these companies, arguing that if the fair value of certain assets
could not be recognized because the assets have indeterminate lives, then the
companies should disclose the undiscounted costs to settle these material
off-balance sheet liabilities” (emphasis in original). One can see why that level of
detail could be seen as delving too deeply into the company’s accounting practices,
but the Proposal in this case falls into a different category altogether.
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VIA ONLINE SHAREHOLDER PROPOSAL PORTAL

U.S. Securities and Exchange Commission
Division of Corporation Finance

Office of Chief Counsel

100 F Street, NE

Washington, DC 20549

Re:  Delta Air Lines, Inc.
Shareholder Proposal of SOC Investment Group
Securities Exchange Act of 1934—Rule 14a-8

Ladies and Gentlemen:

Delta Air Lines, Inc.
Law Department

P.O. Box 20574

Atlanta, GA 30320-2574
T. 404 715 4704

F. 404 715 2233

Delta Air Lines, Inc. (“We” or the “Company”) are writing in response to a letter submitted by
the Hitchcock Law Firm on behalf of the SOC Investment Group (the “Proponent”) dated
February 29, 2024 (the “Reply Letter”). The Reply Letter opposed our No-Action Request
submitted on February 9, 2024. We continue to believe, both for the reasons set forth below
and the reasons provided in the No-Action Request, that the Proposal may be excluded from the

Proxy Materials (as defined in the No-Action Request).

L The Proposal May Be Excluded Under Rule 14a-8(i)(3) Because It Is Impermissibly

Vague And Indefinite So As To Be Inherently Misleading.

We agree with the Proponent that the relevant question is whether the Proposal is “so vague and
indefinite that neither the stockholders voting on the proposal, nor the company in implementing
the proposal (if adopted), would be able to determine with any reasonable certainty exactly what
actions or measures the proposal requires,”! but we disagree with the Proponent’s assertion that

the Proposal is “a more objective standard.” 2

The Proponent acknowledges it has a broad view of what constitutes “expenditures that are
intended or could be viewed as intended to dissuade employees from joining or supporting

! See Staff Legal Bulletin No. 14B (Sept. 15, 2004).

2 See the Reply Letter, page 4: “If anything, Delta’s examples underscore the fact that the verbal formulation in the
Proposal — “intended to be or could be viewed as” — is intentionally broad and thus provides a more objective

standard to be applied in implementing the Proposal.”



Securities and Exchange Commission
March 11, 2024
Page 2

unions,” and thus “union suppression.” > We disagree that the standard is objective. As
demonstrated in examples provided on pages 9-10 of our No-Action Request, our experience is
that the Company and its stockholders may come to reasonable but fundamentally varying
conclusions on the types of expenditures that should be included in the Proposal’s requested
report. There are a range of day-to-day expenditures that the Company undertakes in order to
maintain competitive pay and benefits and an engaged workforce that some of our stockholders
(in voting on the Proposal) and we (in implementing the Proposal) would not view as union
suppression, but we acknowledge that the Proponent and other stockholders may come to
entirely different conclusions. Given the Proposal’s reliance on views and intention, neither the
stockholders voting on the proposal, nor the Company in implementing the proposal (if adopted),
would be able to determine with any reasonable certainty exactly what expenditures are required
to be included in the requested report.

On Page 3 of the Reply Letter, the Proponent claims that stockholders are provided with
“significant guidance” in the Proposal’s supporting statement as to what types of expenditures
are to be included in the requested report. However, these statements are limited to a number of
anecdotes rather than guidance, and they stand in contrast to the broad and indefinite range of
expenditures framed by the language of the Proposal, which is consistent with the Proponent’s
broad view of “union suppression.”*

In discussing the scope of “union suppression” on page 2 of the Reply Letter, the Proponent
addresses the importance of context, and activities “that a company may deploy when opposing a
union campaign that might be neutral in other contexts.” However, the Proposal’s request is
missing context, in that the Proposal is not limited to the Company’s expenditures in opposing a
union campaign or otherwise. And in our experience, context does not matter as much as the
Proponent claims. There is often a union campaign happening at the Company, and as we
explain in the examples on pages 9-10 of the No-Action Request, the Company continues with
its day-to-day workforce management activities at the risk of having them characterized as
“union busting” activities even when these activities have no apparent connection to the union
campaigns. Because there is a wide range of opinions on what is intended or could be viewed as
intended as union suppression, it would be impossible to determine with any reasonable certainty
exactly what actions or measures the Proposal requires.

In the No-Action Request, we cite no-action precedents that are comparable to the current
Proposal. We believe that the Proposal’s use of the term “union suppression,” which is based on
what is “intended or could be viewed as intended,” is as inherently vague and indefinite as the

3 From the Reply Letter, page 1: “The definition in the text focuses on “expenditures that are intended or could be
viewed as intended to dissuade employees from joining or supporting unions.” Broad? Yes. But subjective? No.”
From the Reply Letter, p. 5: “Delta’s examples underscore the fact that the verbal formulation in the Proposal —
“intended to be or could be viewed as” — is intentionally broad and thus provides a more objective standard to be
applied in implementing the Proposal.”

4 Please refer to footnote 3.
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key language in these precedents, where the Staff concurred with companies’ views that the
proposals may be excluded.’

1. The Proposal May Be Excluded Under Rule 14a-8(i)(7) Because The Proposal
Relates To The Company’s Ordinary Business Operations.

A. The Proposal is Distinguishable from Human Capital Management Proposals that
Transcend Ordinary Business Operations.

While we are not disputing whether employee freedom of association is a significant social
policy issue,® we dispute that the Proposal focuses on employee freedom of association. Under
the Proponent’s broad view of union suppression, which is acknowledged in the Reply Letter,’
the Proposal is a request for an inventory of internal and expenditures that encompass day-to-day
workforce management activities. The human capital management proposals discussed in the
Reply Letter are distinguishable from the Proposal, in that they squarely raise issues of policy
and risk distinct from day-to-day business matters.® In contrast, the Proposal seeks an inventory
of internal and external expenditures related to matters including compensation and benefits;
employee communications; recruitment and retention; hiring, promotion and termination;
disciplinary actions; as well as other workforce management matters. The scope and nature of
such a report is akin to the excluded proposals cited in the No-Action Request.’

5 We do not see a meaningful distinction in this regard from the key language in the no-action precedents. For
example, in The Walt Disney Co. (Grau) (avail. Jan. 19, 2022), the Staff concurred that Disney could exclude a
proposal requesting the company prohibit communications to cast members and contractors of “politically charged
biases regardless of content or purpose,” noting that there “appears to be some basis for your view that the
[c]lompany may exclude the [p]roposal under Rule 14a-8(i)(3), as vague and indefinite. The Staff noted in particular
Disney’s view that, in applying this proposal to the company, neither shareholders nor the company would be able to
determine with reasonable certainty exactly what actions or measures the [p]roposal requests.

% In the No-Action Request, we acknowledge the Staff’s position that that shareholder proposals relating to ordinary
business matters but “focusing on sufficiently significant social policy issues...generally would not be considered to
be excludable, because the proposals would transcend the day-to-day business matters and raise policy issues so
significant that it would be appropriate for a shareholder vote.” Exchange Act Release No. 34-40018 (May 21, 1998)
(the “1998 Release™). In Staff Legal Bulletin No. 14L, the Staff noted further that “proposals squarely raising human
capital management issues with a broad societal impact would not be subject to exclusion solely because the proponent
did not demonstrate that the human capital management issue was significant to the company” (citing to the 1998
Release and Dollar General Corp. (avail. Mar. 6, 2020).

7 Please refer to footnote 3.

8 In Eli Lilly and Co. (avail. March 10, 2023) (Overway), the proponent seeks a policy-based report on the
effectiveness of the company’s diversity, equity and inclusion efforts. In Tractor Supply Co. (avail. March 9, 2022),
the proponent seeks a policy and risk-based report on, in part, whether the company participates in compensation
and workforce practices that prioritize company financial performance over the economic and social costs and risks
created by inequality and racial gender disparities.

% See, e.g., Intel Corp. (avail. Mar. 8, 1999) (concurring with the exclusion of a proposal seeking adoption of an
“Employee Bill of Rights,” which would have established various “protections” for the company’s employees,
including limited work-hour requirements, relaxed starting times, and a requirement that employees treat one
another with dignity and respect, noting that the foregoing was excludable as relating to “management of the
workforce”); The Kroger Company (avail. Apr. 12, 2023) (concurring with the exclusion of a proposal to issue a
public report detailing the potential risks associated with omitting “viewpoint” and “ideology” from the company’s
written equal employment opportunity (EEO) policy); Amazon, Inc. (avail. Apr. 7, 2022) (concurring with the
exclusion of a proposal asking the board of directors to oversee the preparation of a report “on the risks to the
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B. The Proposal Seeks to Micromanage the Company.

The Reply Letter on pages 11-12 contends that the Proposal is simply seeking disclosure, and
that it does not ask the Company to do anything differently from what the Company is now
doing. However, the Reply Letter does not sufficiently address the Company’s objections to
micromanagement:

e (Given the indefinite range of expenditures throughout Delta’s operations that could be
characterized by the Proponent or others as “expenditures that are intended or could be
viewed as intended to dissuade employees from joining or supporting unions,” and
therefore require inclusion in the requested report, the level of granularity requested by
the Proposal inappropriately limits the discretion of management to communicate with
and make decisions related to the Company’s workforce. As discussed in the No-Action
Request, disclosure could have a chilling effect on ordinary communications,
contradictory to Delta’s approach to transparent communication with its employees. The
Reply Letter also fails to acknowledge the additional investment of time and other
resources required for disclosure controls and preparation that would affect management
of the business.

e The inventory of expenditures requested by the Proposal is not comparable to the no-
action precedents cited by the Proponent, and we do not believe this level of detail is
consistent with that needed to enable investors to assess impacts or risks on employee
freedom of association or strategic matters appropriate for stockholder input.'°

e The Proposal probes too deeply into matters of a complex nature upon which
stockholders, as a group, would not be in a position to make an informed judgment.
While we are not questioning the sophistication of investors generally on human capital
management policies or employee freedom of association, or the robustness of public
discussion and analysis on these topics, the Proposal probes more deeply into matters of
day-to-day workforce management and related expenditures than can be reasonably
evaluated by stockholders.!!

company related to ensuring adequate staffing of Amazon’s business and operations,” including “a discussion of the
extent to which Amazon relies on part-time, temporary and contracted workers in each of its three operating
segments”); JPMorgan Chase & Co. (avail. Mar. 25, 2022) (concurring with the exclusion of a proposal to issue a
report, annually, of pay and total estimated compensation for each role, broken down by location, for the prior year);
and Apple, Inc. (avail. Nov. 16, 2015) (concurring with the exclusion of a proposal asking the company’s
compensation committee to adopt new compensation principles responsive to the U.S.’s “general economy, such as
unemployment, working hour and wage inequality,” as relating to compensation that may be paid to employees
generally”).

10 From Staff Legal Bulletin No. 14L (November 3, 2021): We would expect the level of detail included in a
shareholder proposal to be consistent with that needed to enable investors to assess an issuer’s impacts, progress
towards goals, risks or other strategic matters appropriate for shareholder input.

! From Staff Legal Bulletin No. 14L (November 3, 2021): Additionally, in order to assess whether a proposal probes
matters “too complex” for shareholders, as a group, to make an informed judgment, we may consider the sophistication
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As the Reply Letter acknowledges on page 13, the Staff has granted no-action relief on proposals
that probe too deeply into matters of a complex nature by seeking disclosure of an intricate
nature, as this Proposal does.!? Furthermore, the fact that the Proposal requests disclosure rather
than other actions does not limit the applicability of the other no-action precedents cited in our
No-Action Request, where management discretion is limited as it is by the Proposal. As noted in
the No-Action Request, a shareholder proposal being framed in the form of a request for a report
does not change the nature of the proposal. The Commission has stated that a proposal requesting
the dissemination of a report may be excludable under Rule 14a-8(i)(7) if the subject matter of
the proposed report is within the ordinary business of the issuer. !*

Conclusion

For the foregoing reasons, and the reasons set forth in the No-Action Request, please confirm
that the Staff will not recommend any enforcement action to the Commission if the Proposal is
omitted from the Proxy Materials. Should the Staff disagree with our conclusions regarding the
omission of the Proposal, or should any additional information be desired in support of the
Company’s position, we would appreciate an opportunity to confer with the Staff concerning
these matters prior to the issuance of the Staff’s Rule 14a-8 response. If we can provide any
additional correspondence to address any questions that the Staff may have with respect to this
no-action request, please do not hesitate to call me at (404) 715-4704 or via email at
alan.t.rosselot@delta.com.

Sincerely,

L i A Al
Alan T. Rosselot

cc: Louis Malizia, SOC Investment Group
Cornish F. Hitchcock, Hitchcock Law Firm

of investors generally on the matter, the availability of data, and the robustness of public discussion and analysis on
the topic.

12 See, e.g., Deere & Co. (avail. Jan. 3, 2022), (concurring that the proposal micromanages the Company by probing
too deeply into matters of a complex nature by seeking disclosure of intricate details regarding the Company’s
employment and training practices); Verizon Communications, Inc. (avail. Mar. 17, 2022) (concurring that a
proposal requesting the company to annually publish content of diversity, inclusion, equity or related employee-
training materials micromanaged the company by probing too deeply into matters of a complex nature by seeking
disclosure of intricate details regarding the company’s employment and training practices); and Phillips 66 (Mar. 20,
2023) and Valero Energy Corporation (Mar. 20, 2023) (in each case concurring with exclusion of a proposal
requesting the company to disclose specific and detailed information related to the undiscounted expected value to
settle obligations for asset retirement obligations with indeterminate settlement dates).

13 See Exchange Act Release No. 34-20091 (Aug. 16, 1983); and Johnson Controls, Inc. (avail. Oct. 26, 1999)
(“[Where] the subject matter of the additional disclosure sought in a particular proposal involves a matter of
ordinary business . . . it may be excluded under [R]ule 14a-8(i)(7).”).
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