
 
        April 1, 2025 
  
Ning Chiu 
Davis Polk & Wardwell LLP 
 
Re: Morgan Stanley (the “Company”) 

Incoming letter dated January 10, 2025 
 

Dear Ning Chiu: 
 

This letter is in response to your correspondence concerning the shareholder 
proposal (the “Proposal”) submitted to the Company by New York City Teachers’ 
Retirement System and co-filers for inclusion in the Company’s proxy materials for its 
upcoming annual meeting of security holders. 
 
 The Proposal requests the Company disclose annually its Energy Supply Ratio as 
defined in the Proposal. 
 
 We are unable to concur in your view that the Company may exclude the Proposal 
under Rule 14a-8(i)(7). In our view, based on the information you have presented, the 
Company has not demonstrated that the Proposal relates to its ordinary business 
operations. In addition, in our view, the Proposal does not seek to micromanage the 
Company.  
 

Copies of all of the correspondence on which this response is based will be made 
available on our website at https://www.sec.gov/corpfin/2024-2025-shareholder-
proposals-no-action. 
 
        Sincerely, 
 
        Rule 14a-8 Review Team 
 
 
cc:  Justina K. Rivera 

Office of the Comptroller of the  
City of New York  

 

https://www.sec.gov/corpfin/2024-2025-shareholder-proposals-no-action
https://www.sec.gov/corpfin/2024-2025-shareholder-proposals-no-action
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January 10, 2025 

Office of Chief Counsel 

Division of Corporation Finance 

Securities and Exchange Commission 

100 F Street, NE 

Washington, DC 20549 

 

Ladies and Gentlemen: 

On behalf of Morgan Stanley, a Delaware corporation (the “Company”), and in accordance with Rule 14a-

8(j) under the Securities Exchange Act of 1934, as amended (the “Exchange Act”), we are filing this letter 

with respect to the shareholder proposal (the “Proposal”) submitted by New York City Teachers’ Retirement 

System, the New York City Employees’ Retirement System and the New York City Police Pension Fund 

(collectively, the “Proponent”) for inclusion in the proxy materials the Company intends to distribute in 

connection with its 2025 Annual Meeting of Shareholders (the “2025 Proxy Materials”). The Proposal is 

attached hereto as Exhibit A. 

We hereby request confirmation that the Staff of the Division of Corporation Finance (the “Staff”) will not 

recommend any enforcement action if, in reliance on Rule 14a-8, the Company omits the Proposal from the 

2025 Proxy Materials. 

In accordance with relevant Staff guidance, we are submitting this letter and its attachments to the Staff 

through the Staff’s online Shareholder Proposal Form. In accordance with Rule 14a-8(j), we are 

simultaneously sending a copy of this letter and its attachments to the Proponent as notice of the Company’s 

intent to omit the Proposal from the 2025 Proxy Materials. This letter constitutes the Company’s statement of 

the reasons it deems the omission of the Proposal to be proper. We have been advised by the Company as 

to the factual matters set forth herein. 

THE PROPOSAL 

The Proposal states: 

Resolved: Shareholders request Morgan Stanley (“Company”) disclose annually its 

Energy Supply Ratio (“ESR”), defined as its total financing through equity and debt 

underwriting, and project finance, in low-carbon energy supply relative to that in fossil-

fuel energy supply. The disclosure, prepared at reasonable expense and excluding 

confidential information, shall describe Company's methodology, including what it 

classifies as “low carbon” or “fossil fuel.”  Company should include lending in its ESR if 

methodologically sound.   

EXECUTIVE SUMMARY  

The Staff has consistently granted no-action relief for proposals that probe matters too complex for 

shareholders regarding climate and financing strategies.  The Company submits that this Proposal, by 

prescribing disclosure of a specified ratio that is inapposite to the Company’s climate strategy and subject to 

the vagaries of financial market conditions, not only seeks to micromanage the Company, but also relates to 

the Company’s ordinary investment banking operations, and therefore should be excluded from the 2025 

Proxy Materials. In 2020, the Company was the first U.S. financial institution to commit to net-zero financed 
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emissions by 2050 and since then also committed to interim 2030 financed emissions targets in its corporate 

lending portfolio that it expanded to cover six sectors in 2024. The Company also has committed to a 2030 

$1 trillion sustainable finance target, including $750 billion in the low-carbon and green solutions subset of 

this target, and has continued to provide clients with advice and capital required to transform business models 

and reduce carbon intensity. For several years, the Company has disclosed a number of metrics in 

accordance with globally recognized standards to demonstrate the progress it has made in meeting these 

commitments. 

BACKGROUND  

The management, measurement and analysis of financing activities, and related public disclosures, are 

fundamental to the Company’s business, and the goal of the Company’s climate disclosures is to provide 

shareholders with the necessary information to understand progress against the Company’s commitments. 

The Company manages its business for the long term while providing value for its clients and shareholders, 

and consistent with this approach, the Company incorporates climate risk considerations into its business 

activities as it does with other risks the Company faces.  

The Company’s approach to climate risk is informed by its overall goal of achieving net-zero financed 

emissions. At the same time, the Company recognizes the need to balance action on climate with the realities 

of the current social, economic and geopolitical landscape. The Company manages climate risk by integrating 

climate change considerations across risk management processes and governance structures. In 2020, the 

Company committed to achieve net-zero1 financed emissions2 by 2050, which it continues to support and 

work towards. In 2021, the Company announced its initial 2030 interim financed emissions targets for the 

auto manufacturing, energy and power sectors within its corporate lending portfolio, and in October 2024 the 

Company announced new sector targets for the aviation, chemicals and mining sectors. The Company 

considers known frameworks and methodologies to help inform its thinking regarding climate-related targets 

and measurement of progress. The Company published 2022 baseline greenhouse gas (“GHG”) emissions 

data for certain sectors and will continue to publish this data for subsequent years, along with explanations 

of changes from year to year.  

The Company’s approach to measuring, managing and disclosing progress on financed emissions aligns with 

well-established market practice and standards in the Company’s industry. The Company uses the 

Partnership for Carbon Accounting Financials (“PCAF”) carbon accounting methodology to measure its 

financed emissions related to corporate lending. Further, the Company uses the Task Force on Climate-

Related Financial Disclosures (“TCFD”) framework as guidance for making its climate-related financial 

disclosures and included a TCFD index in its 2023 ESG Report published in 2024 (the “ESG Report”).3 In 

addition, in November 2024 the Company published the methodology used for its updated 2030 interim 

financed emissions targets (the “2030 Interim Financed Emissions Target Report”).4 The Company’s 

interim financed emissions targets were informed, in part, by the International Energy Agency’s (“IEA”) Net-

Zero Emissions by 2050 Scenario (“NZE”) and similar 1.5⁰C to 1.7⁰C science-based scenarios, which 

 
1 Net zero is achieved when emissions in the atmosphere are balanced by removals over a specified period. See 

https://carbonaccountingfinancials.com/files/downloads/PCAF-Global-GHG-Standard.pdf at 31. 

2 Financed emissions means emissions, attributed to a financial institution’s lending and investing activity, that banks and investors finance through their 

loans and investments. See https://carbonaccountingfinancials.com/files/downloads/PCAF-Global-GHG-Standard.pdf at 131 and 132. 

3 Page 79 of the ESG Report, available at 

https://www.morganstanley.com/content/dam/msdotcom/en/assets/pdfs/Morgan_Stanley_2023_ESG_Report.pdf.  

4 Available at https://www.morganstanley.com/about-us/sustainability-at-morgan-stanley/net-zero-financed-emissions.  
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describe a possible pathway for the energy sector and related industries to achieve global net-zero emissions 

by 2050, in line with the Paris Agreement’s goal to limit long-term temperature increase to well below 2⁰C.5  

The Company recognizes that the path to achieving its 2030 interim targets will not always be linear and it 

accepts that, in some cases, providing financing to companies that are transitioning may result in the 

Company’s financed emissions increasing in the short term or over certain periods. Companies transitioning 

to more sustainable operations will require significant capital over a long period of time based on needs that 

are not foreseeable today. The Company’s financed emissions reduction approach allows it the needed 

flexibility to help finance this transition, but the Proposal will impermissibly impact this approach by requiring 

the Company to create and disclose annually a specific metric without giving management the flexibility to 

determine whether this metric is the best representation of how the Company considers financing activities 

in relation to its climate objectives, and intruding on the products and services provided as part of the ordinary 

business of the Company. 

Despite the Company’s net-zero and financed emissions strategy and its extensive disclosures, the Proposal 

seeks an additional, bespoke, overly granular ratio “to complement and supplement” the Company’s 

disclosures that the Company must then develop, collect and analyze the data for within the prescriptive 

constraints of the Proposal.   

REASON FOR EXCLUSION OF THE PROPOSAL 

The Company believes that the Proposal may be properly omitted from the 2025 Proxy Materials pursuant to 

Rule 14a-8(i)(7) because the Proposal seeks to micromanage the Company and deals with matters related 

to the Company’s ordinary business operations. 

The Proposal may be excluded under Rule 14a-8(i)(7) because the Proposal seeks to micromanage 

the Company and relates to the Company’s ordinary business operations. 

 Overview of Rule 14a-8(i)(7). 

Rule 14a-8(i)(7) permits a company to omit from its proxy materials a stockholder proposal that relates to the 

company’s ordinary business operations. According to the Commission’s release accompanying the 1998 

amendments to Rule 14a-8, the term “ordinary business” does not “refer[] to matters that are . . . necessarily 

‘ordinary’ in the common meaning of the word,” but instead the term “is rooted in the corporate law concept 

providing management with flexibility in directing certain core matters involving the company’s business and 

operations.” Exchange Act Release No. 40018 (May 21, 1998) (the “1998 Release”). In the 1998 Release, 

the Commission stated that the underlying policy of the ordinary business exclusion is “to confine the 

resolution of ordinary business problems to management and the board of directors, since it is impracticable 

for shareholders to decide how to solve such problems at an annual shareholders meeting.” 

The 1998 Release identified two central considerations that underlie this policy. Id. The first of those 

considerations is that “[c]ertain tasks are so fundamental to management’s ability to run a company on a day-

to-day basis that they could not, as a practical matter, be subject to direct shareholder oversight.” Id. The 

second consideration relates to “the degree to which the proposal seeks to ‘micro-manage’ the company by 

probing too deeply into matters of a complex nature upon which shareholders, as a group, would not be in a 

position to make an informed judgment.” Id., citing Exchange Act Release No. 12999 (Nov. 22, 1976) (the 

“1976 Release”). 

 
5 Id. 
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According to Staff Legal Bulletin No. 14L (Nov. 3, 2021) (“SLB 14L”), the determination of whether a proposal 

impermissibly micromanages the Company “will focus on the level of granularity sought in the proposal and 

whether and to what extent it inappropriately limits discretion of the board or management.” The Staff further 

clarified that this approach is “consistent with the [Staff’s] views on the ordinary business exclusion, which is 

designed to preserve management’s discretion on ordinary business matters but not prevent shareholders 

from providing high-level direction on large strategic corporate matters.”  

The Proposal seeks to micromanage the Company.  

The Staff has consistently concurred with the exclusion of proposals that inappropriately limit management’s 

discretion by requiring specific types, formats or methodologies for providing information, including in granular 

detail. Similarly, the Staff has concurred with the exclusion of proposals that prescribe the use of specific 

methodologies for disclosing the complex topic of climate change, without regard to existing well-established 

frameworks. See, e.g., Walmart Inc. (Apr. 18, 2024) (proposal required a breakdown of greenhouse gas 

emissions for different categories of products in a manner inconsistent with existing reporting frameworks); 

JP Morgan Chase & Co (Mar. 29, 2024) (proposal required the company adopt a specific methodology for 

sector-by-sector achievement of emissions targets within its investment portfolios); Bank of America Corp. 

(Feb. 29, 2024, recon. denied Apr. 15, 2024) (same); Morgan Stanley (Mar. 29, 2024) (same); Wells Fargo 

& Co. (Mar. 6, 2024); and The Goldman Sachs Group, Inc. (Mar. 4, 2024, recon. denied Apr. 15, 2024) 

(same). In Valero Energy Corporation (Mar. 22, 2024), the Staff permitted exclusion of a proposal requesting 

that the company adopt a 1.5°C-aligned, near-term emissions reduction target that could not include the use 

of carbon offsets and avoided emissions. In Amazon, Inc. (Apr. 7, 2023), the Staff permitted exclusion of a 

proposal requesting that the company measure and disclose scope 3 GHG emissions from its full value chain 

inclusive of its physical stores and e-commerce operations and all products that it sold directly as well those 

sold by third-party vendors, where the proposal imposed a specific method for defining the activities excluded 

in the company’s scope 3 GHG emissions reporting. In Chubb Ltd. (Mar. 27, 2023), a proposal that requested 

the adoption and disclosure of a policy for the time-bound phase-out of the company’s underwriting risks 

associated with new fossil fuel exploration and development projects, aligned with the IPCC’s 

recommendation to limit global temperature rise to 1.5°C, which would have prohibited new types of specific 

projects, was excludable. 

As the examples above reflect, the micromanagement element of the ordinary business exception under Rule 

14a-8(i)(7) is also based on whether a proposal probes matters “too complex” for shareholders, as a group, 

to make an informed judgement. SLB 14L, citing the 1998 Release. According to SLB 14L, in making this 

determination as to whether a proposal probes matters “too complex” for shareholders, the Staff may consider 

“the sophistication of investors generally on the matter, the availability of data, and the robustness of public 

discussion and analysis on the topic,” as well as “references to well-established national or international 

frameworks when assessing proposals related to disclosure, target setting, and timeframes as indicative of 

topics that shareholders are well-equipped to evaluate.” The Staff has consistently granted no-action relief 

for proposals that probe matters too complex for shareholders regarding climate and financing strategies, 

such as in Phillips 66 (Mar. 20, 2023) (proposal requested the company to disclose specific and detailed 

information related to the undiscounted expected value to settle obligations for asset retirement obligations 

with indeterminate settlement dates). 

The Proposal prescribes specific methods that dictates how the Company should provide climate 

disclosure. 

As described above, the Company has already provided extensive voluntary disclosures, yet the Proposal 

seeks an additional, bespoke, overly granular specific ratio, the ESR, “to complement and supplement [the] 

Company’s existing emissions-based climate financial disclosures.” Rather than providing high-level direction 

or merely suggesting targets or timelines, the Proposal micromanages the Company by substituting 
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management’s judgment on tracking and reporting of financed emissions by seeking the development, 

implementation and reporting of the ESR, a dollar-based metric which is, in management’s judgment, not 

relevant in helping the Company’s shareholders assess progress against the Company’s current financed 

emissions commitments. To produce and disclose the ESR, the Company must develop a new regime to 

collect, analyze, track and report the data based on the dictates in the Proposal in order to provide the 

Company’s status and progress toward the Company’s financed emissions that differs from the Company’s 

current method.  The prescriptive nature of the Proposal also removes the ability of management to 

consider that the ratio may not be the best representation of how the Company considers financing 

activities in relation to its climate objectives, or even whether the information needed about clients 

to comprise the ratio is necessary for business reasons. 

In assessing whether a proposal micromanages by seeking to impose specific methods for implementing 

complex policies, the Staff evaluates not just the wording of the proposal but also the action called for by the 

proposal and the manner in which the action called for under a proposal would affect a company’s activities 

and management discretion. See The Coca-Cola Co. (avail. Feb. 16, 2022) and Deere & Co. (avail. Jan. 3, 

2022) (each of which involved a broadly phrased request but required detailed and intrusive actions to 

implement). Moreover, “granularity” is only one factor evaluated by the Staff. As stated in SLB 14L, the Staff 

focuses “on the level of granularity sought in the proposal and whether and to what extent it inappropriately 

limits discretion of the board or management.”  

The Proposal specifies that this information should be provided in a ratio format with a numerator and a 

denominator, rather than being provided in an alternative format or through another means. The ESR has to 

include the Company’s “total financing through equity and debt underwriting, and project finance” (and should 

also “include lending…if methodologically sound”) with the numerator disclosing such financing for “low-

carbon energy supply” and the denominator disclosing for “fossil-fuel energy supply.”  Similar to the recent 

proposal in Air Products and Chemicals, Inc. (Nov. 29, 2024), the level of prescriptive and detailed standards 

needed to develop the ESR means that the Company must create new systems and processes for this 

additional calculation, including altering the way management tracks, manages and categorizes clients, 

transactions, deals, projects, products, services and asset classes. The only methodology at the Company’s 

discretion is the ability to define and classify its financing activities as either low-carbon or fossil fuel, but even 

then, the Company must categorize every part of every financing activity captured by the Proposal that the 

Company undertakes into either one, or possibly both, of these categories. Under the Proposal, the Company 

has no ability decide that a particular financing activity does not fit into either category. 

There are multiple intricate and complex processes involved at the level of granularity necessary in properly 

delineating the financing activity for purposes of the ratio. Any one financing activity can fit into multiple 

components, and each dollar of financing must be analyzed for that purpose. Given the number of the 

Company’s clients actively engaged in the energy transition, financing for fossil fuel energy supply can include 

elements for low carbon energy supply. The Proposal also does not provide for the possibility that the 

Company does not know how a client will allocate the funding received from any particular financing activity. 

The Company would be required to undertake specific additional due diligence practices when evaluating 

ordinary course financing activities to make this determination. To that end, the Proposal is similar to other 

climate proposals that the Staff previously found as impermissibly micromanaging the Company when the 

level of granularity necessary to implement the Proposal required information about third-party entities outside 

the scope of the Company’s value chain.    

The Proposal would significantly expand the amount of effort the Company engages in related to its interim 

financed emissions targets, substituting management’s judgment about the best way to manage and disclose 

the complex, multifaceted issue of financed emissions targets by imposing a new standard that differs from 

the approach that is best suited to the Company in management’s determination. Calculating the ratio on an 

annual basis requires considerable effort and data which is not considered in the development of the 
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Company’s current interim emission reduction targets. The Proposal would capture thousands of clients, 

transactions, deals, projects, products, services and assets classes, without any limiting principles to the 

broad scope and nature of the ESR. The Company would need to make numerous design decisions, including 

regarding the appropriate definition of carbon energy and fuel supply, appropriate adjustment factors for 

individual clients, specific data sources to use, the scope of financial products and asset classes to be 

included and various other matters. Furthermore, the Company would need to develop and implement new 

reporting systems for gathering, testing and tracking those data points.  

Decisions concerning the Company’s financial disclosures to the public require complex business judgments 

and distinct assessments involving various functional Company departments. The manner in which the 

Company monitors, measures and analyzes its financing activities, and how it reports to investors on these 

matters, necessitates a careful and complex analysis and weighing of multiple factors. By requesting that the 

Company report the ESR as prescribed in the Proposal, the Proposal would remove the ability of 

management to evaluate and make judgments regarding whether the methodology imposed in the Proposal 

on this metric well represents the types of financing activities it engages in.  

In this regard, the Proposal does not provide the Company “high-level direction on large strategic corporate 

matters.”  See SLB 14L.  Instead, the Proposal requires detailed and highly intrusive actions that would afford 

no discretion to management as to how to implement its prescriptive request insofar as dictating the inclusion 

of specific types of financing activities and the two distinct categories they must fit into in order to formulate 

the ratio. As a result, the Proposal falls clearly within the scope of the 1998 Release and SLB 14L by 

addressing intricate, granular details and prescribing a specific method for implementing complex policies. 

The Proposal does not follow well-established national or international frameworks. 

The Supporting Statement acknowledges that there is no generally accepted framework or “industry-standard 

approach” for calculating and reporting an ESR. In fact, one of the goals of the Proposal is that the Company, 

in developing, calculating and disclosing the ESR, “work toward an industry-standard approach for calculating 

and reporting [ESR].” Because there is no established framework, the Proposal refers to two external sources, 

neither of which sets forth a unified and generally accepted approach to calculating ESR: Bloomberg’s Energy 

Supply Banking Ratios: Implementation Guide (the “Implementation Guide”), which includes three main 

methodological principles, 12 steps and even more potential alternative steps and decision points for ESR 

development and calculation; and The Institute of International Finance’s White Paper on an Energy Supply 

Ratio (ESR) for Bank Disclosures (the “White Paper”), a 26-page paper which the Supporting Statement 

concedes provides only “a potential format for standardized disclosure.”  

In fact, the White Paper only summarizes additional methodological considerations, design decisions and 

disclosure approaches for ESR reporting, and notes that “the banking industry’s work on ESR development 

is still at a very early stage.” See White Paper at 7. Both of these documents serve to highlight the numerous 

granular and complex ESR design choices and underscore that in developing, calculating and disclosing an 

ESR report, the Company would be working outside of any established framework. These documents also 

evidence that the Proposal seeks to address “methods for implementing complex policies.” In fact, the 

variation in methodology is evident from the Proposal itself, which requests that the Company’s calculation 

of ESR “should include lending . . . if methodologically sound,” while noting that this inclusion differs from the 

Bloomberg Report, which “excludes lending.” In Air Products and Chemicals, Inc. (Nov. 29, 2024), the 

proposal also sought new disclosures not required by any law or regulation and that did not follow any 

established frameworks.   

While the Supporting Statement refers to commitments by a few financial institutions to “disclose an ESR” as 

evidence “that disclosure is feasible,” and that “the ESR has become a key climate disclosure metric” and 

“demonstrat[e] that disclosure is feasible and leading market practice,” the metric has only been disclosed by 
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one bank, and agreed by two more, which does not indicate that this metric has become an industry standard 

as the Proposal suggests, particularly when there are numerous other public company banks globally that 

provide similar types of financing activities. This metric is clearly very nascent, and its value to shareholders 

ambiguous. On this last point, it is unclear how a ratio of low-carbon to fossil fuel financing relates to the key 

task of reducing global greenhouse gases at a pace and magnitude that limits global warming below a certain 

level. There is not a clear link between the ratio and related emissions outcomes, particularly because there 

is not a suggestion of what the ideal ratio should be. In comparison, the Company’s current climate strategy 

has a clear focus of reducing emissions along a science-informed 1.5°C -1.7°C trajectory whilst continuing to 

work with its clients on their climate journeys.  

The Proposal relates to the Company’s underwriting, lending and financing decisions and related 

disclosures, both of which are ordinary business operations. 

As noted in the background section above, the manner in which the Company monitors, measures, analyzes 

and reports on its lending and underwriting activities fundamentally relates to how management runs the 

business of the Company, and the goal of the Company’s climate disclosures is to provide shareholders with 

the necessary information to understand progress against the Company’s commitments. Decisions regarding 

how the Company reports this information, including what financial measures the Company discloses to the 

public, involve careful weighing of the factors described below and constitute ordinary business matters that 

cannot, as a practical matter, be subject to direct shareholder oversight. As a result, the Proposal – 

specifically, the resolved clause and the Supporting Statement, which, when taken together, clearly 

indicate that the Proposal is focused on the Company’s ordinary business matters involving its major 

business of products and services related to underwriting, lending and financing decisions, and 

disclosures about those products and services – is precisely the type that companies are permitted to 

exclude under Rule 14a-8(i)(7). 

The Staff has consistently permitted exclusion under Rule 14a-8(i)(7) of shareholder proposals relating to 

how a company makes financial disclosures. See, e.g., The Goldman Sachs Group, Inc. (Jan. 23, 2017) 

(proposal requesting that the company’s board issue an annual “Statement of Significant Audiences and 

Materiality” document covering materiality determinations in the company’s Exchange Act reports); Merrill 

Lynch & Co., Inc. (Feb. 20, 2008) (proposal requesting disclosure of collateral and other credit risk 

management policies for off-balance sheet liabilities and exposure); AmerInst Insurance Group Ltd. (Apr. 14, 

2005) (proposal requesting disclosure of particular line items each quarter, noting that the proposal related 

to ordinary business operations “(i.e., presentation of financial information)”); Union Pacific Corp. (Jan. 28, 

2005) (proposal requesting disclosure of revenue and certain performance data from passenger operations); 

International Business Machines Corp. (Jan. 9, 2001) (proposal requesting that the company adopt a policy 

that future executive incentive compensation be determined by profit “from real company operations not 

including accounting rule profit from pension fund surplus” and that the company provide “transparent 

financial reporting of profit from real company operations”); Johnson Controls, Inc. (Oct. 26, 1999) (proposal 

requesting disclosure of “goodwill-net” and the “true value” of shareholders’ equity in financial statements). 

In accordance with the policy considerations underlying the ordinary business exclusion, the Staff has also 

consistently permitted exclusion under Rule 14a-8(i)(7) of shareholder proposals relating to the products and 

services offered for sale by a company, including its lending and underwriting activities. See, e.g., JPMorgan 

Chase & Co. (Mar. 25, 2022) (proposal requesting a study on the effects of the Company’s underwriting 

practices regarding multi-class share offerings); JPMorgan Chase & Co. (Mar. 26, 2021) (same); JPMorgan 

Chase & Co. (Mar. 19, 2019) (proposal requesting a report examining the “politics, economics and 

engineering for the construction of a sea-based canal through the Tehuantepec isthmus of Mexico,” noting 

that the proposal “relates to the products and services offered for sale by the Company”); Wells Fargo & Co. 

(Jan. 28, 2013, recon. denied Mar. 4, 2013) (proposal requesting that the company report on the adequacy 
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of the company’s policies in addressing the social and financial impacts of its direct deposit advance lending 

service, noting that the proposal “relates to the products and services offered for sale by the company”). 

As noted above, the Proposal focuses on the Company’s products and services, including decisions related 

to the underwriting, lending and financing activities that the Company provides to its clients, and related 

disclosures, all of which are ordinary business activities. The Proposal’s resolved clause requests that the 

Company “disclose annually its Energy Supply Ratio . . . defined as its total financing through equity and debt 

underwriting, and project finance, in low-carbon energy supply relative to that in fossil-fuel energy supply” 

and further expects that the Company “shall describe Company's methodology, including what it classifies as 

‘low carbon’ or ‘fossil fuel’” and that the “Company should include lending in its ESR if methodologically 

sound.” The Proposal’s Supporting Statement further states that the “Company is reportedly among the 

largest global financiers [sic] of fossil fuels” and that “investors need further disclosure to assess its clean 

energy financing activities and relative financing of fossil fuels.” The Supporting Statement also notes that 

“[i]n recent years, banks reportedly earned more in lending and underwriting fees from clean energy projects 

than from oil and gas, and coal companies” and suggests that the Company “work toward an industry-

standard approach for calculating and reporting” the ESR, another element of the Company’s ordinary 

business to promote standards within its industry as the Company believes appropriate.  

Decisions regarding the Company’s lending and underwriting products and services, and the clients to whom 

the Company provides these products and services, involve complicated strategic, business and operational 

considerations in compliance with legal and regulatory requirements, including business objectives, goals, 

targets, plans and risks, market demands, client needs, competition and regulatory requirements. First and 

foremost, decisions about products and services are fundamentally related to the Company’s business. Some 

business decisions about its products and services may also involve the Company’s climate targets and 

strategies, but the ratio that the Proposal is seeking that measures financing by the Company of “low-carbon 

energy supply” compared to financing by the Company of “fossil-fuel energy supply” is ultimately driven by 

the desired proportion of the different types of products and services that the Company offers, which is based 

on the Company’s understanding of and approach for the optimal business opportunities in the best interest 

of its shareholders. The ratio will also partially reflect changes in external forces like market demand from 

different sectors for capital, driven by economic and energy price cycles.  

The Company’s decision to report on its activities in terms of its own climate objectives is also related to the 

products and services it elects to offer, in the proportion as to the types of products and services that 

management believes align with business needs. As noted above, the ESG Report includes disclosure in line 

with the TCFD recommendations and provides detail on the Company’s strategies and programs to support 

the transition to a low-carbon economy and plans and actions to meet the Company’s strategic business 

objectives to align its lending and underwriting activities with the goal of net-zero financed emissions by 2050. 

For example, the 2030 Interim Financed Emissions Target Report discloses the Company’s 2030 interim 

financed emissions reduction targets, as well as absolute financed emissions and financed emissions 

physical intensity in 2022 for the auto manufacturing, aviation, chemicals, energy, mining and power sectors 

within its corporate lending portfolio,6 and the 2030 Interim Financed Emissions Target Report provides 

extensive detail on the Company’s methodology for setting its 2030 interim financed emissions targets. 

 
6 Page 5 of the 2030 Interim Financed Emissions Target Report. 
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Further, the ESG Report describes the Company’s progress towards meeting its 2030 $1 trillion sustainable 

finance target, including the $750 billion in low-carbon and green solutions subset of this target.7  

The Proposal is excludable under Rule 14a-8(i)(7) regardless of whether it touches on a significant 

policy issue. 

A proposal may not be excluded under Rule 14a-8(i)(7) if it focuses on a significant policy issue. However, 

the fact that a proposal may touch upon a significant policy issue does not preclude exclusion under Rule 

14a-8(i)(7). Instead, the question is whether the proposal focuses primarily on a matter of broad public policy 

versus matters related to the company’s ordinary business operations. See 1998 Release; Staff Legal Bulletin 

No. 14E (Oct. 27, 2009). The Staff has consistently permitted exclusion of shareholder proposals where the 

proposal focused on ordinary business matters, even though it also related to a potential significant policy 

issue. 

The Proposal focuses on a specific financial ratio related to the Company’s products and services, including 

underwriting, lending and financing activities. The Proposal does not address an issue with a broad societal 

impact but rather seeks to influence the Company’s methodology for reporting certain climate-related 

information related to these products and services. This focus squarely places the Proposal within the realm 

of ordinary business operations, similar to other instances described above where the Staff has concurred 

that proposals targeting company-specific policies, products or services—regardless of whether they 

reference broader social or environmental issues—remain excludable if they do not transcend ordinary 

business matters. For example, in Dominion Resources, Inc. (avail. Feb. 22, 2011), a proposal requesting 

that the company offer its customers the option of purchasing electricity generated from 100% renewable 

energy was excludable as relating to the products and services the company offers. Similarly, a proposal in 

Pepco Holdings, Inc. (avail. Feb. 18, 2011) asking the company to study, implement and pursue the solar 

market and provide a report to shareholders describing how the company would implement the market 

opportunities for solar power was excludable as relating to the sale of particular products and services. In 

The Home Depot, Inc. (avail. Jan. 24, 2008), the Staff agreed that the Company could exclude a proposal 

requesting it stop selling glue traps because of their harm to mice and danger to other wildlife and human 

health. 

In addition, a proposal that seeks to micromanage a company’s business operations is excludable under Rule 

14a-8(i)(7) regardless of whether or not the proposal raises issues with a broad societal impact. See Staff 

Legal Bulletin No. 14E (Oct. 27, 2009), at note 8, citing the 1998 Release for the standard that “a proposal 

[that raises a significant policy issue] could be excluded under Rule 14a-8(i)(7), however, if it seeks to 

micromanage the company by probing too deeply into matters of a complex nature upon which shareholders, 

as a group, would not be in a position to make an informed judgment.” Since the issuance of SLB 14L, the 

Staff concurred with the exclusion of proposals addressing how companies interact with their shareholders 

on significant social policy issues because the proposals sought to micromanage how the companies 

addressed those policy issues. See Amazon.com, Inc. (Apr. 7, 2023) (concurring that a proposal requesting 

the company report Scope 3 emissions from “its full value chain” was excludable for attempting to 

micromanage the company).  

Even if the Proposal were seen to touch on a significant policy issue, the Proposal’s overarching concern is 

with the products and services offered by the Company and its underwriting and financing decisions and 

related disclosures. This demonstrates that the Proposal’s focus is on ordinary business matters. Thus, the 

 
7 Pages 8-10 of the ESG Report. 
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fact that the Proposal references policy issues such as climate change and climate risk does not preclude 

its exclusion under Rule 14a-8(i)(7). 

CONCLUSION 

For the reasons set forth above, the Company believes that the Proposal may be excluded from its 2025 

Proxy Materials pursuant to Rule 14a-8(i)(7). 

Respectfully yours, 

 
Ning Chiu 

 

Attachment 

cc w/ att: Martin Cohen, Corporate Secretary, Morgan Stanley 

 

Michael Garland, Assistant Comptroller of the City of New 

York 



 

 

 
 

Exhibit A 

Shareholder Proposal 

Energy Supply Ratio 

Resolved: Shareholders request Morgan Stanley (“Company”) disclose annually its Energy Supply Ratio 

(“ESR”), defined as its total financing through equity and debt underwriting, and project finance, in low-carbon 

energy supply relative to that in fossil-fuel energy supply. The disclosure, prepared at reasonable expense 

and excluding confidential information, shall describe Company's methodology, including what it classifies as 

“low carbon” or “fossil fuel.”  Company should include lending in its ESR if methodologically sound.    

Supporting Statement:  

As a major global bank, Company is broadly exposed to financial stability risks posed by climate change and 

has made certain climate-related commitments. Banks aligning their activities with their climate goals are 

better prepared to manage risk, including legal, reputational and financial risks associated with climate 

change and capitalize on opportunities associated with the global energy transition.   

According to the International Energy Agency, reaching net zero greenhouse gas emissions by 2050 requires 

rapid transition away from fossil fuels and tripling in global annual clean energy investment by 2030.1 The 

pace at which low-carbon energy supply is scaled up will dictate the rate at which fossil fuels are phased 

down.2    

Company is reportedly among the largest global financiers of fossil fuels; however, it has committed to the 

goals of reaching net zero financed emissions by 2050 and mobilizing $750 billion to support low-carbon and 

green solutions by 2030.3 Although Company has robust commitments to sustainable finance, investors need 

further disclosure to assess its clean energy financing activity and relative financing of fossil fuels.    

The ESR, a dollar-based metric, will complement and supplement Company’s existing emissions-based 

climate financial disclosures, including any disclosures under European Union reporting requirements, and 

provide decision-useful disclosure on Company’s activities and progress toward its public commitments. In 

recent years, banks reportedly earned more in lending and underwriting fees from clean energy projects than 

from oil and gas, and coal companies.4 Investors seek to assess whether Company is positioning itself as a 

leader in the energy transition.    

The ESR has become a key climate disclosure metric. Bloomberg provides to its clients ESRs for global 

banks, including Company, using a standardized methodology with clear definitions for “low carbon” and 

“fossil fuel,” however, it excludes lending.5 Three leading North American Banks, Citi, JPMorgan and Royal 

Bank of Canada committed to disclose an ESR, and their methodology, demonstrating that disclosure is 

feasible and leading market practice. 

Investors believe Company should similarly disclose its annual ESR for which it is accountable, and work 

toward an industry-standard approach for calculating and reporting it. Bloomberg published an 

 
1 https://www.iea.org/reports/net-zero-roadmap-a-global-pathway-to-keep-the-15-0c-goal-in-reach) 

2 Executive summary – Net Zero Roadmap: A Global Pathway to Keep the 1.5 °C Goal in Reach – Analysis - IEA 

3 https://www.morganstanley.com/content/dam/msdotcom/en/assets/pdfs/Morgan_Stanley_2023_ESG_Report.pdf 

4 https://www.bloomberg.com/news/articles/2023-10-18/green-fees-overtake-fossil-fuels-for-second-straight-year  

5 https://assets.bbhub.io/professional/sites/24/BNEF-Bank-Financing-Report-Summary-2023.pdf;https://assets.bbhub.io/professional/sites/24/Financing-

the-Transition_Energy-Supply-Investment-and- Bank-Facilitated-Financing-Ratios.pd 
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Implementation Guide6 and the Institute of International Finance, a financial industry association with around 

400 members globally, published a 2024 whitepaper that provides a potential format for standardized 

disclosure of methodological design choices.7  

 
6 https://assets.bbhub.io/professional/sites/24/Energy-Supply-Banking-Ratios-Implementation-Guide.pdf 

7 32370132_iif_white_paper_energy_supply_ratio_september_2024_final.pdf 
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Securities and Exchange Commission 

100 F Street, NE  

Washington, DC 20549 

 

 Re:  Response to Morgan Stanley’s No-Action Request 

 

Dear Counsel:  

 

I write on behalf of the New York City Employees’ Retirement System, the New York City 

Teachers’ Retirement System, and the New York City Police Pension Fund (collectively, the 

“Systems”) in response to the no-action request from Morgan Stanley (the “Company”), dated 

January 10, 2025 (the “No-Action Request”). The No-Action Request seeks the concurrence of the 

Office of Chief Counsel of the Division of Corporate Finance of the Securities and Exchange 

Commission (“Staff”) in the Company’s contention that it may exclude the Systems’ shareholder 

proposal (“Proposal”) from its 2025 proxy materials. 

At its core, the Proposal simply asks the Company to annually disclose a comparison of its 

fossil-fuel energy supply financing to its low-carbon energy supply financing. This comparison 

will allow investors to better evaluate the progress the Company is (or is not) making in financing 

the transition from fossil fuels to low-carbon energy – a transition necessitated by climate change 

and of significant concern to the Company and its shareholders. As further discussed below, the 

Proposal is focused on the Company’s efforts to address climate change through its financing 

activities and transcends ordinary business because the Proposal only seeks a disclosure of 

information that does not affect the Company’s underlying business strategies or activities. 

Furthermore, the Proposal leaves the Company with substantial discretion in selecting a 

methodology and implementing the Proposal, allaying any micromanagement concerns under the 

Staff’s newly issued guidance in Staff Legal Bulletin No. 14M (Feb. 12, 2025) (“SLB 14M”). 

Nevertheless, the Company contends that the Proposal “seeks to micromanage the Company and 

deals with matters related to the Company’s ordinary business operations.” No-Action Request at 

3. These contentions are without merit and are further refuted by the fact that several of the 

Company’s peers have committed to disclose their Energy Supply Ratio (“ESR”) in response to 

shareholder engagement and evolving market practice, demonstrating that ESR disclosures are 

both feasible for companies and useful for investors. In fact, one company, JPMorgan, has already 

calculated and disclosed its ESR – and did so just months after reaching an agreement with the 
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Systems in connection with a proposal filed last year that is nearly identical to the Proposal at issue 

here. JPMorgan praised the ESR as “an insightful metric for our stakeholders that is also consistent 

with how we make financing decisions,” and further noted that its ESR disclosure “is an excellent 

example of what ongoing engagements and pragmatic and reasonable requests can accomplish.”1   

Based on the arguments set forth below, as well as the actions of the Company’s peers, the 

Staff should conclude that the Company has not established that the Proposal may be excluded 

under Rule 14a-8(i)(7). 

 

PROPOSAL AND SUPPORTING STATEMENT 

 

The Systems’ Proposal2 states: 

 

RESOLVED:  Shareholders request Morgan Stanley (“Company”) 

disclose annually its Energy Supply Ratio (“ESR”), defined as its 

total financing through equity and debt underwriting, and project 

finance, in low-carbon energy supply relative to that in fossil-fuel 

energy supply. The disclosure, prepared at reasonable expense and 

excluding confidential information, shall describe Company’s 

methodology, including what it classifies as “low carbon” or “fossil 

fuel.” Company should include lending in its ESR if 

methodologically sound.    

 

While the resolved clause simply requests the annual disclosure of the Company’s ESR, 

the Supporting Statement makes clear that the Proposal is squarely focused on how shareholders 

can use this metric to better assess the Company’s response to the significant policy issue of 

climate change. The Supporting Statement explains that banks aligning their activities with their 

climate goals are better prepared to manage the risks associated with climate change and better 

aligned to capitalize on opportunities associated with the global energy transition.  

 

The Supporting Statement also notes that reaching net zero greenhouse gas (“GHG”) 

emissions by 2050 requires a rapid transition from fossil fuels and a tripling in annual global clean 

energy investments by 2030. Financial institutions, such as the Company, play an outsized role in 

financing this transition. However, the Company remains one of the largest financiers of fossil 

fuels. To its credit, the Company has committed to reaching net zero financed emissions by 2050 

and mobilizing $750 billion to support low-carbon and green solutions by 2030. Despite these 

robust commitments to sustainable finance, investors need an ESR disclosure from the Company 

to assess how its low-carbon energy supply financing compares to its fossil-fuel energy supply 

financing, which will provide investors with high-level, decision-useful information on the 

Companies’ financing of the energy transition and progress towards achieving its own climate-

related commitments and goals. The Company itself recognizes that financing the energy transition 

presents a significant business opportunity: “Climate change is one of the key global challenges of 

our time, and we can play an important role in helping to mobilize the trillions of dollars in capital 

 
1 www.jpmorganchase.com/content/dam/jpmc/jpmorgan-chase-and-co/investor-

relations/documents/events/2024/energy-supply-financing-ratio-supplement/esfr-presentation.pdf.  
2 A copy of the Proposal and supporting statement is attached as Exhibit A to the No-Action Request.      
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required to transition to a low-carbon economy.”3 (emphasis added) For these reasons, ESR is a 

critical tool for investors and one that transcends the Company’s ordinary business4. 
 

It is important to note that the Proposal does not require the Company to abandon, alter or 

supplant any current or contemplated disclosure or reporting. In fact, an ESR disclosure will only 

complement and supplement the Company’s existing climate disclosures that are focused on 

financed emissions. Further, the Proposal imposes no specific methodology on the Company for 

formulating, calculating and disclosing its ESR, so it is not overly prescriptive, and because the 

Proposal has no effect on how the Company conducts its business of providing financing and 

lending, it does not probe too deeply into the Company’s management of its underlying business 

activities. Although the Supporting Statement notes that ESRs are a key climate disclosure metric 

for assessing a company’s progress in financing the energy transition, the Proposal accords the 

Company substantial methodological discretion in formulating, calculating and disclosing its ESR, 

asking only that it describe its chosen methodology, include lending (if methodologically sound), 

and describe what it classifies as “low carbon” and “fossil fuel.” The Supporting Statement also 

recommends working towards an industry-standard approach, but this is a recommendation only 

and is not a requirement for implementing the Proposal. Likewise, the Supporting Statement 

suggests that the Company may wish to consult Bloomberg’s Implementation Guide and a white 

paper from the Institute of International Finance in formulating its ESR methodology and selecting 

a format for its ESR disclosure. But these, too, are simply recommendations for the Company’s 

consideration and are not requirements of the Proposal. 

 

 Finally, the Supporting Statement notes that three leading banks –JPMorgan, Citigroup, 

Inc., and the Royal Bank of Canada – have committed to disclosing their ESR and underlying 

methodology, which demonstrates that the disclosure is feasible and a leading market practice. 

 

THE PROPOSAL CANNOT BE EXCLUDED UNDER RULE 14a-8(i)(7) 

 

The Company argues the Proposal is excludable under Rule 14a-8(i)(7) because it seeks to 

micromanage the Company and deals with matters related to the Company’s ordinary business. 

No-Action Request at 3-10. The Staff should reject the Company’s arguments. The Proposal 

focuses on climate change, a significant policy issue that transcends the Company’s ordinary 

business, and it does not micromanage the Company or improperly limit management’s “judgment 

on tracking and reporting of financed emissions.” Id. at 5. Because an ESR is not a type of 

“financed emissions” reporting, it does not conflict with the Company’s current reporting. 

Likewise, it does not impact the Company’s “financing activities in relation to its climate 

objectives,” much less “intrud[e] on the products and services provided as part of the ordinary 

business of the Company.” Id. Accordingly, the Proposal cannot be excluded under Rule 14a-

8(i)(7).   

 

  

 
3 Morgan Stanley 2023 ESG Report (“ESG Report”) at 6, available at 

https://www.morganstanley.com/content/dam/msdotcom/en/assets/pdfs/Morgan_Stanley_2023_ESG_Report.pdf. 
4 Additionally, as the Supporting Statement notes, banks have recently earned more in lending and underwriting fees 

from clean energy projects than from oil and gas, and coal companies. Thus, the ESR can also provide insight into 

whether the Company is positioning itself as a leader in the financially-lucrative energy transition.  
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A. The Ordinary Business Standard of Rule 14a-8(i)(7) 

 

The “ordinary business” exclusion allows companies to exclude a proposal that “deals with 

a matter relating to the company’s ordinary business operations.” Rule 14a-(8)(i)(7). Its purpose 

is “to confine the resolution of ordinary business problems to management and the board of 

directors ….” Release No. 34-40018 (May 21, 1998) (“1998 Release”). The policy underlying this 

exclusion rests on two considerations: the “subject matter” of the proposal and the degree to which 

it “micromanages” the company “by probing too deeply into matters of a complex nature upon 

which shareholders, as a group, would not be in a position to make an informed judgment.’” Id.  

 

With respect to subject matter, “[c]ertain tasks are so fundamental to management’s ability 

to run a company on a day-to-day basis that they could not, as a practical matter, be subject to 

direct shareholder oversight.” Id. However, even where a proposal relates to ordinary business 

matters, if it focuses on “sufficiently significant social policy issues,” the proposal would 

“generally not be considered to be excludable, because [it] would transcend the day-to-day 

business matters and raise policy issues so significant that it would be appropriate for a shareholder 

vote.” Id. Whether this exception applies “depends on the particular policy issue raised by the 

proposal and its significance in relation to the company,” and the Staff therefore “focus[es] on 

whether the proposal deals with a matter relating to an individual company’s ordinary business 

operations or raises a policy issue that transcends the individual company’s ordinary business 

operations.” SLB 14M. The Staff has long recognized that the issue of climate change, where it 

has a sufficient nexus to the company, transcends ordinary business and that proposals focusing 

on the company’s role in contributing to or addressing climate change are generally not excludable 

under Rule 14a-8(i)(7). See, e.g., Devon Energy Corp. (Mar. 19, 2014) (proposal requesting that 

fossil fuel exploration company report on its goals to address concerns regarding the contribution 

of fossil fuel use to climate change not excludable under Rule 14a-8(i)(7) because the proposal 

focused “on the significant policy issue of climate change and [did] not seek to micromanage the 

company to such a degree that exclusion of the proposal would be appropriate”). In determining 

whether a proposal focuses on a significant social policy issue, the Staff considers “both the 

proposal and the supporting statement as a whole.” Staff Legal Bulletin 14C (June 28, 2005).   

 

With respect to micromanagement, SLB 14M rescinded Staff Legal Bulleting No. 14L and 

reinstated the micromanagement guidance from Staff Legal Bulletin Nos. 14J (“SLB 14J”) and 

14K (“SLB 14K”). Thus, the Staff now looks at the “level of the prescriptiveness of the proposal” 

and “whether the proposal seeks intricate detail or imposes a specific strategy, method, action, 

outcome or timeline for addressing an issue, thereby supplanting the judgment of management and 

the board.” SLB 14K. Where a request “afford[s] [a company] sufficient flexibility or discretion 

in addressing the complex matter presented by the proposal” it would not micromanage the 

company. SLM 14K. When asserting a micromanagement challenge, the Staff expects the 

company to “include in its analysis how the proposal may unduly limit the ability of management 

and the board to manage complex matters with a level of flexibility necessary to fulfill their 

fiduciary duties to shareholders.” SLM 14K. 
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B. The Proposal Addresses the Significant Policy Issue of Climate Change and 

Therefore Transcends the Company’s Ordinary Business 

 

The Proposal is not excludable as “ordinary business” because it focuses on the significant 

policy issue of climate change, which transcends the Company’s ordinary business. The Proposal 

requests the disclosure of the Company’s ESR, a straightforward and clear metric that compares 

the Company’s total financing, expressed in dollars, in low-carbon energy supply to that in fossil-

fuel energy supply. Although related to the Company’s financing activities, the Supporting 

Statement clarifies that the ESR serves as an additional tool that allows investors to better assess 

the Company’s financing of the energy transition and its progress towards achieving its own 

climate-related commitments and goals, as well as to better understand whether the Company is 

on pace to meet those commitments and goals. Simply put, the ESR will allow investors to see 

how (and the pace at which) the Company is (or is not) shifting its financing from fossil fuel energy 

supply – the burning of which is the primary driver of climate change – to a low-carbon energy 

supply. The Proposal is therefore directly focused on the issue of climate change and the energy 

transition it has necessitated, especially with respect to how the Company, through its financing 

decisions, is addressing those issues. By the Company’s own admission, this is a significant policy 

issue with a direct nexus to the Company: “Energy transition is a growing focus of our corporate 

and investor clients, shareholders and regulators. While estimates vary, many forecasts anticipate 

$3 trillion to $5 trillion per year will be necessary to enable the clean energy transition and achieve 

the ambitions set out in the Paris Agreement.”5 As the Company stated just several months ago, 

“[a]s a global financial services firm, Morgan Stanley has an important role to play in helping 

direct capital toward low-carbon solutions and achieve real-economy decarbonization.”6   

 

The Staff has long considered proposals that focus on issues related to climate change, 

including proposals focused on the energy transition necessitated by climate change, to transcend 

ordinary business. In ConocoPhillips Co. (Mar. 19, 2021), the Staff, operating under the now 

reinstated guidance of SLB 14J and 14K, rejected the company’s request to exclude as ordinary 

business a proposal that asked it to address the risks and opportunities presented by the global 

transition towards a lower emissions energy system by setting GHG emission reduction targets 

covering emissions from the company’s operations as well as its energy products. See also 

Portland Gen. Elec. Co. (Feb. 19, 2016) (proposal requesting a climate change adaptation report 

that quantified the financial and operational risk to the company by climate-change driven mega-

droughts not excludable under Rule 14a-8(i)(7) because it focused on the significant policy issue 

of climate change and did not micromanage the company); Devon Energy Corp. (Mar. 19, 2014) 

(discussed above); Dominion Resources (February 27, 2014) (proposal requesting report 

evaluating environmental and climate change impacts of the company using biomass as a key 

renewable energy and climate mitigation strategy, including an assessment of risks to the 

company’s finances and operations posed by emerging public policies on biomass energy and 

climate change, not excludable as ordinary business because proposal focused on the significant 

policy issue of climate change); Goldman Sachs Group, Inc. (February 7, 2011) (proposal 

requesting report disclosing the business risk related to developments in the political, legislative, 

 
5 ESG Report at 13. 
6 Morgan Stanley’s 2030 Interim Financed Emissions Targets (Oct. 2024) at 3, available at 

https://www.morganstanley.com/content/dam/msdotcom/en/assets/pdfs/MS_2024_Net-

Zero_Methodology_Report_10.pdf.  
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regulatory, and scientific landscape regarding climate change not excludable as ordinary business 

because the proposal focused on the significant policy issue of climate change).   

 

Of relevance here is Duke Energy Corp. (Mar. 12, 2019), wherein the challenged proposal 

asked the company to annually disclose the costs the company actually incurred, as well as the 

associated actual/significant benefits accruing to shareholders, public health and the environment 

from the Company’s environment-related activities that are voluntary and exceed federal/state 

regulatory requirements. Although the proposal expressly sought a financial disclosure (i.e., the 

annual costs incurred by the company), the Staff determined that the proposal transcended ordinary 

business because of its environmental focus.7 Likewise, in PNC Financial Services Group, Inc. 

(Feb. 13, 2013), the proposal requested a board report assessing GHG emissions resulting from its 

lending portfolio and its exposure to climate change risk in lending, investing, and financing 

activities. The Staff determined that the proposal was not excludable because it addressed the 

significant policy issue of climate change, even though the company argued that the proposal dealt 

with the Company’s financing decisions. 

 

We also note that the Staff has previously rejected no-action requests seeking to exclude 

proposals that asked companies to disclose a specific financial metric where that metric focused 

on a significant policy issue. In Mastercard Inc. (Apr. 24, 2019), the challenged proposal requested 

that the company disclose its global median gender pay gap, defined as the difference between 

male and female median earnings expressed as a percentage of male earnings. Although the 

Proposal here gives the Company wide discretion to determine its own methodology for 

calculating and disclosing its ESR (including what it classifies as “low carbon” and “fossil fuel” 

and whether to include lending in the calculation if methodologically sound), the Mastercard 

proposal was much more granular and methodologically prescriptive, requiring that the disclosure 

include the percentage global median pay gap between male and female employees across race 

and ethnicity, and that the company include base, bonus, and equity compensation in the 

calculation. Because any percentage can be converted to a ratio, the proposal in Mastercard, like 

the Proposal here, called for the disclosure of a high-level financial ratio comparing two things 

(there, male and female median pay globally across the company; here, fossil fuel and low-carbon 

energy supply financing). Mastercard, as the Company now does, sought no-action relief, arguing 

that the proposal micromanaged the company by seeking the disclosure of specific metrics. In 

response, the proponent argued that, despite requesting a disclosure of a financial metric, the 

proposal transcended ordinary business because it focused on a significant policy issue: gender 

pay discrimination. The Staff rightly rejected the company’s micromanagement challenge, 

concluding that the proposal could not be excluded on micromanagement grounds. See also Wells 

Fargo & Co. (Feb. 21, 2019) (same); Bank of America Corp. (Feb. 21, 2019) (same). Although 

the specific policy issues transcending ordinary business are different (gender pay discrimination 

versus climate change and the energy transition), the proposals at issue in these three 

determinations are otherwise analogous to the Proposal in that they all request the disclosure of a 

financial metric that would allow investors to assess the company’s progress in addressing a 

significant policy issue that transcends its ordinary business. If anything, the Proposal is much less 

granular and methodologically prescriptive than the gender pay gap disclosure proposals and takes 

 
7 This determination also provides an example of a prior Staff determination that rejected a no-action challenge even 

where the proposal did not reference any well-established national or international framework for the requested 

disclosure. 
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extra care to not limit the discretion of the Company’s board and management. Consistent with 

these determinations, the Staff should decline to concur with the Company’s No-Action Request.             

 

Despite this line of precedent, the Company argues that the Proposal can be excluded as 

ordinary business it only “touches upon” a significant policy issue. No-Action Request at 9-10. 

The Company asserts the Proposal “focuses on a specific financial ratio related to the Company’s 

products and services,” “does not address an issue with a broad societal impact,” and “seeks to 

influence the Company’s methodology for reporting certain climate-related information related to 

these products and services” Id. at 9. These claims are unavailing. While an ESR is, on its surface, 

just a financial ratio, its purpose is to allow investors to better assess the role the Company is 

playing in financing the energy transition necessitated by climate change – a significant social 

policy issue – as well as the Company’s progress in meeting its own stated climate commitments 

and goals.8 Furthermore, nothing in the Proposal “seeks to influence” the Company’s methodology 

in how it otherwise reports climate-related information. In addition to being afforded wide 

methodological discretion in formulating and reporting its ESR, the Company is free to report on 

its underwriting, lending, and financing activities in any other way it sees fit, and nothing in the 

Proposal requires that the ESR disclosure alter or supplant any other climate-related reporting from 

the Company.  

 

To support its unavailing argument, the Company relies on Dominion Resources, Inc. (Feb. 

22, 2011), Pepco Holdings, Inc. (Feb. 18, 2011), and The Home Depot, Inc. (Jan. 24, 2008). No-

Action Request at 9. But these determinations are irrelevant because they all concern proposals 

that directed those companies to take specific action with respect to their underlying business 

activities. In Dominion Resources, Inc., the proposal requested the company offer customers the 

option of directly purchasing electricity generated from renewable energy. In Pepco Holdings, 

Inc., the proposal required the company to study, implement and pursue the solar market as means 

of increasing earnings and profits. In Home Depot, Inc., the proposal required the company to stop 

selling a particular product. Here, the Proposal does not require any changes to the Company’s 

underlying business activities; rather, it simply requires a high-level disclosure comparing the 

Company’s fossil fuel energy supply financing to its low-carbon energy supply financing, while 

leaving unaffected those underlying financing activities. 

C. The Proposal does not Micromanage the Company 

The gravamen of the Company’s argument is that the Proposal micromanages it by seeking 

disclosure of a specified metric that would prescribe the use of specific methodologies and limit 

 
8 The Institute of International Finance (IIF), a global financial industry association with around 400 members from 

over 60 countries, including commercial and investment banks, asset managers, insurance companies, ratings 

agencies, market infrastructure providers, and professional services firms, has made a similar argument in support of 

the ESR. In its “White Paper on an Energy Supply Ratio for Bank Disclosures,” the IIF states: “In its simplest form, 

an ESR compares the amount of a bank's financing to low-carbon energy supply (e.g., renewables) relative to high-

carbon energy supply (e.g., oil & gas). The concept has gained interest as a climate-related metric given the shift 

required in the global energy mix towards low-carbon energy sources in order to meet the goals of the Paris Agreement. 

Some banks are planning or considering disclosing an ESR as a complementary metric alongside the suite of other 

climate-related metrics already disclosed by many banks across the world.” See 

https://www.iif.com/portals/0/Files/content/Regulatory/32370132_iif_white_paper_energy_supply_ratio_september

_2024_final.pdf. 
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management’s discretion. No-Action Request at 4. This is not true. SLB 14M reinstates the Staff’s 

prior framework for analyzing whether a proposal micromanages a company, emphasizing that a 

proposal is excludable on micromanagement grounds where it is overly prescriptive, seeks intricate 

detail, or imposes a specific strategy, method, action, outcome or timeline for addressing the issue, 

thereby supplanting the judgment of management and the board. Here, the Proposal clearly does 

not cross that threshold and instead preserves the Company’s ability to exercise its judgment 

regarding its ordinary business activities. The Proposal asks only that the Company disclose a key 

metric that has emerged as a tool for investors that want to evaluate a company’s progress in 

financing the energy transition and achieving its own climate commitments and goals. The 

Proposal does not impose specific methods for implementing complex policies, and the Proposal’s 

request for aggregated, high-level information is the very opposite of granular detail. Likewise, 

the Proposal leaves the implementation of the Proposal entirely to management’s discretion: it 

does not specify data collection processes, calculation formulas, or rigid deadlines. Importantly, 

no constraints whatsoever are placed on the Company’s financing activities – the Proposal does 

not dictate how the company must allocate its underlying business capital, force it to adjust its 

business strategy, or prioritize certain energy sectors over others.  

 

SLB 14M highlights that micromanagement concerns arise where a proposal “seeks 

intricate detail or imposes a specific strategy, method, action, outcome or timeline” that removes 

company discretion and flexibility. Here, the Company retains full authority to determine how it 

classifies types of energy supply financing, the methodology it uses, as well as how it presents the 

information, ensuring the Company’s board and management have flexibility to adapt the 

disclosure to the company’s underlying business activities and practices. While the Company 

argues about the purported complexity of disclosing its ESR, it is telling that the Company never 

once attempts to explain why it is hard to define and categorize “low-carbon” and “fossil-fuel” 

energy supply financing. Bloomberg has provided clear definitions and the Company’s peer, 

JPMorgan, has had no apparent difficulty in calculating and reporting its ESR. Finally, disclosing 

the requested ratio does not limit the Company’s ability to express any concerns or reservations it 

has about the usefulness of the ESR, nor does it limit the Company’s ability to disclose other 

metrics that it feels are more appropriate for the Company and investors. Accordingly, the Proposal 

cannot be excluded on micromanagement grounds.      

 

Although the Company cites a laundry list of prior Staff determinations in support of its 

micromanagement arguments, those determinations are easily distinguished and of no relevance 

here. In Walmart Inc. (Apr. 18, 2024), the proposal requested a product category breakdown of 

GHG emissions from purchased goods and services and use of sold products, all of which are 

considered Scope 3 GHG emissions, which are notoriously hard to gather and calculate because 

they occur outside of a company’s direct operational control. In arguing that the proposal 

micromanaged the company, Walmart explained that it sold “hundreds of thousands of different 

products in dozens of product categories” and that the proposal “would require the Company to 

provide granular disclosure regarding each of these categories ….” Simply put, Walmart’s 

undertaking would have been colossal, especially because of the number of products it sold 

(hundreds of thousands across dozens of product categories) and the type of data (Scope 3 GHG 

emissions data) that would need to be collected and reported. The Proposal at issue here is nothing 

like the proposal in Walmart. First, the reporting sought by the two proposals differs in kind. The 

proposal in Walmart requested disclosure of Scope 3 GHG emissions data. In contrast, the 
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Proposal requests the disclosure of a ratio – the Company’s ESR – which is an easily-understood, 

high-level comparison of the amount of financing that the Company provides to low-carbon energy 

supply vis-à-vis fossil fuel energy supply. Although the Company repeatedly tries to shoehorn 

ESR reporting into the category of “financed emissions” reporting, this fundamentally 

misconstrues what an ESR is. An ESR is a dollar comparison and is not concerned with or focused 

on reporting GHG emissions that result from the Company’s financing activities. Second, the 

general type of data that the Company needs to calculate its ESR – the amount of financing it has 

provided and the type of energy supply that has received that financing – is already readily 

available to the Company. The Company, after all, is the source of the financing and knows, 

through its extensive due diligence process, the types of entities and activities to which it is 

providing financing.9 This is typically not true with Scope 3 GHG emissions data, because that 

data is generally not within a company’s direct operational control. Third, the granularity of the 

data needed to report an ESR is general, high-level data (i.e., the amount of financing for low-

carbon energy supply and fossil fuel energy supply and how these two amounts compare), as 

opposed to the granular (and copious) Scope 3 GHG emission data that Walmart would have 

needed to assemble from third parties to provide the requested disclosure. For these reasons, 

Walmart Inc. is not relevant here.  

 

Similarly, in Amazon.com, Inc. (Apr. 7, 2023), the proposal asked the company to 

undertake the Herculean task of measuring and disclosing Scope 3 GHG emissions from its full 

value chain inclusive of its physical stores and e-commerce operations and all products that it 

sells, both directly and through third-party vendors on its marketplace. The Staff concluded that 

this proposal could be excluded because it sought to micromanage the company by imposing a 

specific method for implementing a complex policy without affording discretion to management. 

In contrast, the Proposal here does not require calculating and reporting on anything nearly as 

complex as Scope 3 GHG emissions from an entire value chain. Instead, it simply requests the 

disclosure of the Company’s ESR with substantial methodological discretion left to the Company, 

which retains the flexibility to determine what energy supply financing it classifies as “low carbon” 

and “fossil fuel.” There is no imposition of a specific methodology or other granular or prescriptive 

requirements that the Company must adhere to in disclosing its ESR and the Company is left with 

broad discretion to formulate its own methodology for calculating and making the requested 

disclosure.10 

 

The Company cites Phillips 66 (Mar. 20, 2023) to argue that the Staff has granted no-action 

relief where a proposal concerning climate and financing strategies probes matters “too complex” 

for shareholders. The proposal in Phillips 66 requested an audited board report describing the 

 
9 See Morgan Stanley Environmental and Social Policy Statement (updated Sept. 2024), available at 

https://www.morganstanley.com/content/dam/msdotcom/en/about-us-

governance/pdf/Environmental_and_Social_Policy_Statement.pdf. 
10 The Company cites numerous prior Staff determinations – Bank of America Corp. (Feb. 29, 2024, recon. denied 

Apr. 15, 2024), JPMorgan Chase & Co. (Mar. 29, 2024), Morgan Stanley (Mar. 29, 2024), Wells Fargo & Co. (Mar. 

6, 2024, recon. denied Apr. 15, 2024), Valero Energy Corporation (Mar. 22, 2024), The Goldman Sachs Group, Inc. 

(March 4, 2024, recon. denied Apr. 15, 2024) and Chubb Ltd. (Mar. 27, 2023) – that have no relevance or similarity 

to the Proposal. The proposals at issue in these determinations required granular GHG emissions disclosures and 

assessments or the adoption of policies or targets directly related to the companies’ underlying business activities. As 

previously noted, the Proposal concerns a high-level disclosure only and does not require that the Company adopt any 

policies or targets with respect to its underlying business activities.  
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undiscounted expected value to settle obligations for asset retirement obligations (“AROs”) with 

indeterminate settlement dates. Although the proposal’s supporting statement noted in passing that 

“climate transition risks” could “materially accelerate realization of these [AROs],” the proposal 

was squarely focused on how investors, without the disclosure, “cannot assess the true risk-

adjusted value or their investment nor deploy capital effectively.” The company itself noted that 

the proposal’s “central focus” was simply on “the [c]ompany’s accounting of AROs with 

indeterminate settlement dates,” and did not “address climate transition risks.” That, of course, is 

not the case with the Proposal here, which is squarely focused on the significant policy issue of 

climate change and providing investors with an additional tool to better assess the Company’s 

financing of the energy transition and progress towards achieving its own climate-related 

commitments and goals. Furthermore, the proposal in Phillips 66 dealt with arcane accounting 

rules and complex accounting judgments beyond the ken of most investors. Here, there is nothing 

complex or difficult about understanding how much financing the Company is providing to low-

carbon energy supply versus fossil-fuel energy supply. Phillips 66 thus provides no support for the 

Company’s micromanagement argument. 

D. No Well-Established National or International Framework is Necessary under 

SLB 14M 

The Company argues that the Proposal does not follow well-established national or 

international frameworks (No-Action Request at 6-7), as if this is an essential requirement for a 

shareholder proposal requesting a disclosure. The lack of an established framework for ESR 

disclosures is no longer a consideration under SLB 14M and provides no basis for exclusion under 

Rule 14a-8(i)(7). Regardless, the Company offers no argument for why an established framework 

is necessary for shareholders to understand the Proposal when the Proposal simply seeks a high-

level, easily understood disclosure that compares the Company’s to low-carbon energy supply 

financing with its fossil fuel energy supply financing. Moreover, the Proposal’s request for the 

Company to “describe its methodology” reflects that the Company retains flexibility and discretion 

in formulating its preferred ESR methodologically and ensures that shareholders will be able to 

understand the ESR, and how the Company calculated it, once it is disclosed.11  

 

The Company cites Air Products and Chemicals, Inc. (Nov. 29, 2024) as an instance of the 

Staff providing no-action relief on a proposal that sought disclosures outside of well-established 

national or international disclosure frameworks. No-Action Request at 6. But there is nothing in 

Air Products to suggest the absence of a well-established disclosure standard was the reason for 

the Staff’s decision. The proposal requested a lobbying report disclosing: (1) the company’s policy 

and procedures governing both direct and indirect lobbying, as well as grassroots lobbying 

communications; (2) all payments used for (a) direct and indirect lobbying, or (b) grassroots 

lobbying communications, in each case including the amount of the payment and the recipient; (3) 

 
11 The Company also asserts that there is no clear link between an ESR and related emissions outcomes with science-

based targets (No-Action request at 7), but this presupposes that an ESR is akin to, or at least relevant for, assessing 

financed emissions, which it is not the case. An ESR compares the amount of financing that is provided to low-carbon 

and fossil fuel energy supply, while financed emissions concerns the emissions attributed to the Company’s financing 

activities. Disclosure of the Company’s ESR is meant to complement and supplement the company’s financed 

emissions disclosures.   
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the company’s membership in and payments to any tax-exempt organization that writes and 

endorses model legislation; and (4) a description of management’s decision-making process and 

the board’s oversight for making payments described in (2) and (3). Although the company briefly 

noted that the proposal did not follow any established framework for reporting lobbying activities, 

its argument focused on the “highly prescriptive nature of the [p]roposal,” and the burdensomeness 

of having to assemble and disclose the granular information requested in the proposal, noting that 

the “level of detail [requested] is misaligned with the level of detail that the Company provides 

with respect to any of its other business activities or categories of operating expenditures.” It is 

thus much more likely that the Staff based its determination on the prescriptiveness, complexity 

and granularity of the proposal – which are absent from the Proposal at issue here – not the absence 

of an established reporting framework. Accordingly, there is no basis for the Company’s 

contention that exclusion is warranted because there is not a well-established national or 

international framework for ESR disclosure.  

E. The Proposal does not Prescribe Specific Methods for the ESR Disclosure or 

Dictate how the Company should Provide its Other Climate Disclosures 

The Company’s claim that the Proposal prescribes specific methods that dictate how the 

Company should provide climate disclosures (No-Action Request at 4-5) is also without basis. 

While the Proposal does request the disclosure of a specific metric the Company is not currently 

disclosing – which is, of course, true of any proposal that requests the disclosure of something a 

company is not already disclosing – the Proposal does not micromanage the Company because 

there is no imposition of a specific methodology for the calculation and disclosure of the ESR. The 

Company, for example, gets to determine what is classifies as fossil fuel energy supply and what 

it classifies as low-carbon energy supply and whether it is methodologically sound to include 

lending in its ESR calculation. While the Supporting Statement does reference Bloomberg’s 

Implementation Guide and the Institute of International Finance’s whitepaper, these 

recommendations only serve as suggestions, not dictates, and merely refer to materials that the 

Company can employ in its own methodological discretion. Likewise, the Proposal does not 

otherwise limit or constrain how the Company provides its other climate-related disclosures, 

including its financed emissions disclosures.   

 

Also without merit is the Company’s assertion that the Proposal micromanages the 

Company by “substituting management’s judgment on tracking and reporting of financed 

emissions by seeking the development, implementation and reporting of the ESR, a dollar-based 

metric which is, in management’s judgment, not relevant in helping the Company’s shareholders 

assess progress against the Company’s current financed emissions commitments.” No-Action 

Request at 4-5. First, the ESR, as already mentioned, is a distinct and separate metric that is not 

focused on financed emissions. Second, the disclosure of the Company’s ESR in no way prevents 

or alters any of the Company’s disclosures concerning its financed emissions. The ESR is a 

complementary metric separate and distinct from financed emissions, providing investors with 

complementary but different information about climate-related risks. It also does not limit the 

Company’s discretion to disclose other metrics that it feels are more appropriate or useful for 

investors seeking to assess the impact of the Company’s activities on its energy financing 

transition. While the Company states that the ESR does not help shareholders assess the 

Company’s progress in meeting its financed emission commitments, that is not the purpose of the 
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ESR, and, regardless, any argument about whether a proposal is or is not helpful to shareholders 

is an argument that the Company can advance in opposition to the Proposal in its proxy statement, 

not an argument for the wholesale exclusion of the proposal from the proxy statement. In short, 

any limitation the Proposal places on the Company’s discretion is de minimis and certainly not 

sufficient to warrant a finding of micromanagement.12  

 

The Company’s argument that the Proposal would require the Company to “develop a new 

regime to collect, analyze, track and report the data” and to “create new systems and processes for 

this additional calculation, including altering the way management tracks, manages, and 

categorizes clients, transactions, deals, projects, products, services and asset classes” (No-Action 

Request at 5) is purely conclusory. The Company provides no concrete factual support regarding 

what its current practices are or any explanation of how or why or the extent to which those current 

practices would need to be altered to comply with the Proposal. Certainly, the speed at which the 

Company’s peer, JPMorgan, disclosed its ESR (a matter of months) undercuts the Company’s 

argument on this point. Additionally, the Company has already undertaken significant efforts to 

track its financed emissions13 – which is a much more granular and detailed process than making 

a high-level categorization of its energy-supply financing. It defies credulity to believe that the 

Company would know and be able calculate something as specific and detailed as its financed 

emissions but not know the broad categories of activities it is financing, especially in light of the 

substantial and detailed environmental due diligence it performs.14  

 

The Company’s argument on this point is nearly identical to the one made in Mastercard 

(Apr. 24, 2019), where Mastercard also argued that “[r]eporting median pay gap on a global basis 

would require an overwhelming amount of detail,” “require assessing the pay of each employee 

and then finding the median of each gender,” and deal with different constructs of race and 

ethnicity in other countries. Those conclusory arguments were rejected in Mastercard and the 

Company’s similarly conclusory arguments should be rejected here. Additionally, numerous 

proposals have survived micromanagement challenges where the proposals at issue sought far 

more extensive and highly detailed information than that sought here. For example, matters 

concerning management of cyber risk have been subject to extensive and specific requests for 

disclosure. In Express Scripts Holding Corp. (Mar. 7, 2018), the company asserted that the 

proposal was excludable under Rule 14a-8(i)(7) where the proposal asked the company’s board to 

 
12 The Company suggests that disclosing the ESR as a “ratio,” as opposed to “an alternative format or through other 

means” micromanages the Company. No-Action Request at 5. But as previously noted, a ratio can always be converted 

in a percentage and vice versa, so this argument is nonsensical. Regardless, Mastercard Inc. (Apr. 24, 2019), Wells 

Fargo & Co. (Feb. 21, 2019), and Bank of America Corp. (Feb. 21, 2019) demonstrate that proposals requesting the 

disclosure of a financial ratio do not micromanage a company where the requested ratio focuses on a significant policy 

issue that transcends ordinary business. Additionally, the Company suggests that the Proposal would require it to 

“categorize every part of every financing activity captured by the Proposal that the Company undertakes into either 

one, or possibly both, of these categories” (No-Action Request at 5), but there is no such requirement because the 

Company is free to determine how it defines the categories “fossil fuel” and “low carbon” and how it treats “mixed” 

forms of financing, as long as it is discloses its selected methodology.    
13 See Morgan Stanley’s 2030 Interim Financed Emissions Targets (Oct. 2024), available at 

https://www.morganstanley.com/content/dam/msdotcom/en/assets/pdfs/MS_2024_Net-

Zero_Methodology_Report_10.pdf 
14 See Morgan Stanley Environmental and Social Policy Statement (updated Sept. 2024), available at 

https://www.morganstanley.com/content/dam/msdotcom/en/about-us-

governance/pdf/Environmental_and_Social_Policy_Statement.pdf. 
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review and publicly report on its cyber risk and actions taken to mitigate that risk. The supporting 

statement elaborated that a report adequate for investors to assess practices should include: aspects 

of business or operations that give rise to material cybersecurity risk; the extent to which the 

company outsources functions that have material cybersecurity risks, descriptions of those 

functions and how the company addresses those risks; a description of cyber incidents experienced 

by the company that are individually or in the aggregate material, including a description of the 

costs and consequences; risks related to cyber incidents that remain undetected for an extended 

period; a description of relevant insurance coverage; compliance, regulatory or contractual 

obligations related to cyber risk; certification to widely recognized standards; and how 

cybersecurity risks are reflected in financial statements. The Resolution added that the report 

should address the scope and frequency of the Board's oversight of cyber risks. Despite these 

extensive details and prescriptive requirements, the Staff rejected the claim that the proposal 

micromanaged the company. Similarly, in Exxon Mobil Corp. (Mar. 19, 2014) the company 

argued that the proposal requesting a detailed list of items regarding hydraulic fracturing and 

environmental and community impacts could be omitted pursuant to Rule 14a-8(i)(7) as 

micromanaging the company’s ordinary business operations. Despite the detailed requests of the 

proposal, the Staff declined to exclude the proposal under Rule 14a-8(i)(7). 

F. The Proposal’s Request for a High-Level Disclosure of the Company’s ESR does 

not Affect the Underwriting, Lending and Financing Activities of the Company 

The Company also claims that the Proposal can be excluded because it relates to the 

Company’s underwriting, lending and financing decisions and related disclosures. This argument 

can be quickly dismissed. As already noted, although the ESR is a metric that allows investors to 

better assess the progress that that Company is making on its own climate-related commitments 

and goals necessitated by the significant policy issue of climate change (specifically, its financing 

of the transition to low-carbon energy supply). It therefore transcends ordinary business. 

Additionally, nothing in the Proposal affects, or requires any change to, the Company’s 

underwriting, lending and financing activities, or to the disclosures the Company currently makes 

related to those activities.  

 

The myriad determinations used to support the Company’s argument – The Goldman Sachs 

Group, Inc. (Jan. 23, 2017); Merrill Lynch & Co., Inc. (Feb. 20, 2008); AmerInst Insurance Group 

Ltd. (Apr. 14, 2005); Union Pacific Corp. (Jan. 28, 2005); International Business Machines Corp. 

(Jan. 9, 2001); and Johnson Controls, Inc. (Oct. 26, 1999) – are easily distinguished because none 

concerned an issue that transcended ordinary business. In contrast, the gender pay gap 

determinations, discussed above, clearly demonstrate that a request for a disclosure of a financial 

comparison does not constitute ordinary business where the requested disclosure is focused on an 

issue that transcends ordinary business.  

 

The Company also cites to prior determinations where the Staff excluded proposals relating 

to the products and services offered for sale by a company, including its lending and underwriting 

activities. See, e.g., JPMorgan Chase & Co. (Mar. 25, 2022); JPMorgan Chase & Co. (Mar. 26, 

2021) (same); JPMorgan Chase & Co. (Mar. 19, 2019); Wells Fargo & Co. (Jan. 28, 2013, recon. 

denied Mar. 4, 2013). But these determinations are inapposite because the Proposal does not affect 
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the underlying financing activities of the Company, and the Company remains free to finance the 

projects, clients and activities it deems appropriate. 

G. The Company and Its Peers’ Actions with Respect to a Nearly Identical Proposal 

From the 2024 Proxy Season Demonstrate that the Proposal Should Be Put to a 

Shareholder Vote 

The Company’s protestations that the Proposal can be excluded on micromanagement 

grounds ring hollow for several additional reasons. First, the Systems submitted a nearly identical 

proposal (“Prior Proposal”) to the Company last year.15 The Company did not seek no-action relief 

and allowed the Prior Proposal to go to a shareholder vote,16 demonstrating that the Company had 

no fundamental objection to the Prior Proposal – under Rule 14a-8(i)(7) or any other subdivision 

of Rule 14a-8. The Company has not made any attempt to explain why the Proposal, which is 

nearly identical to the Prior Proposal, suddenly raises ordinary business and micromanagement 

concerns that disqualify it from shareholder consideration when the Company seemed to have none 

of those concerns last year.  

 

Second, the Prior Proposal received 22.9% support at the Company in 2024.17 Accordingly, 

nearly a quarter of the shareholder votes cast at the Company’s annual meeting voiced their desire 

for the Company to annually disclose its ESR. This demonstrates that a substantial percentage of 

the Company’s own shareholders believe that an ESR disclosure presents decision-useful 

information for shareholders and potential investors in the Company. Concurring with the 

Company’s request to exclude a proposal that garnered such a high-degree of shareholder support 

just last year would wrongly prevent shareholders from providing input on a matter of great 

corporate concern that transcends the Company’s ordinary business, thereby undercutting one of 

the central purposes of Rule 14a-8. The Staff should deny the Company’s No-Action Request to 

preserve shareholders’ right to bring clearly important matters to a shareholder vote.   

 

Third, the Company was not the only financial institution that received the Prior Proposal. 

The Prior Proposal was also submitted to Goldman Sachs, Inc., Citigroup, Inc., JPMorgan, Bank 

of America, and the Royal Bank of Canada.18 Only one of those companies – JPMorgan – sought 

No-Action relief. Ultimately, however, JPMorgan withdrew its no-action request and, through 

negotiations with the New York City Comptroller, agreed to formulate and disclose its ESR, which 

it termed its “Energy Supply Financing Ratio,” or ESFR.19 Furthermore, JPMorgan has already 

disclosed its ESFR. Using its own methodology and definitions, JPMorgan calculated its ESFR as 

1.29x, meaning that for every dollar JPMorgan supplied to support high-carbon energy supply it 

supplied 1.29 dollars to support low-carbon energy supply. The speed with which JPMorgan 

formulated, calculated, and disclosed its own ESFR (just months after it withdrew its no-action 

 
15 See Morgan Stanley 2024 Proxy Statement (Apr. 5, 2024), at pp. 124-127, available at 

https://www.morganstanley.com/content/dam/msdotcom/en/about-us-2024ams/2024_Proxy_Statement.pdf 
16 Id. 
17 See New York City Retirement Systems 2024 Shareholder Initiatives Postseason Report (Dec. 2024) at p. 21, 

available at https://comptroller.nyc.gov/wp-content/uploads/documents/New-York-City-Retirement-Systems-2024-

Shareholder-Initiatives-Postseason-Report-1.pdf 
18 Id. 
19 See www.jpmorganchase.com/content/dam/jpmc/jpmorgan-chase-and-co/investor-

relations/documents/events/2024/energy-supply-financing-ratio-supplement/esfr-presentation.pdf 

Docusign Envelope ID: 94C8D581-A2D9-4A0F-B4E1-E6AE4902FBDC



Div. of Corp. Fin., SEC March 4, 2025 
 

 

 
           

Re: Morgan Stanley  

 

-15- 

 

request) belies the Company’s conclusory claims that Herculean efforts would be needed to 

prepare an ESR disclosure. In fact, despite the initial no-action request against the Prior Proposal, 

JPMorgan has stated that its approach “aims to construct an insightful metric for our stakeholders 

that is also consistent with how we make financing decisions” and that the ESFR “is an excellent 

example of what ongoing engagements and pragmatic and reasonable requests can accomplish.”20 

The fact that one of the Company’s peers views the Prior Proposal as presenting an “insightful 

metric” that is both “pragmatic and reasonable” further undercuts the Company’s claim that the 

Proposal can be excluded on micromanagement grounds. 

 

Fourth, the Prior Proposal also gained a large degree of support at both Goldman Sachs 

Group, Inc. (28.8% of the votes cast) and Bank of America (26% of the votes cast), neither of 

which sought no-action relief against the Prior Proposal. The Prior Proposal was withdrawn at both 

Citigroup, Inc. and the Royal Bank of Canada after they provided commitments to disclose their 

ESRs. This shows both a high-level of investor interest in ESR disclosures, as well as shifting 

market practices that favor ESR disclosure.   

 

In sum, the actions of the Company and its peer institutions last proxy season demonstrate 

that the Proposal, far from micromanaging these financial institutions, presents a pragmatic and 

reasonable shareholder proposal that, if adopted, provides an “insightful metric” for shareholders 

and investors seeking to assess the progress financial institutions are making in financing the 

energy transition. Accordingly, the Staff should conclude that the Proposal does not micromanage 

the Company.  

 

CONCLUSION 

For the reasons set forth above, we respectfully request that the Company’s No-Action 

Request be denied.  

If you have any questions or need additional information, please do not hesitate to contact 

me at the phone number or email address provided above.  

Respectfully submitted, 

 

 

 

      Justina K. Rivera 

       

  

 

 

CC (via email): 

 

Ning Chiu (ning.chiu@davispolk.com) 

Ida Araya-Brumskine (ida.araya-brumskine@davispolk.com)  

 
20 Id. 
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