
 
        April 8, 2024 
  
Ronald O. Mueller 
Gibson, Dunn & Crutcher LLP 
 
Re: Lowe’s Companies, Inc. (the “Company”) 

Incoming letter dated January 26, 2024 
 

Dear Ronald O. Mueller: 
 

This letter is in response to your correspondence concerning the shareholder 
proposal (the “Proposal”) submitted to the Company by the New York City Carpenters 
Pension Fund for inclusion in the Company’s proxy materials for its upcoming annual 
meeting of security holders. 

 
The Proposal asks that the board of directors take the necessary action to adopt 

specific director election resignation provisions in the Company’s bylaws. 
 
 There appears to be some basis for your view that the Company may exclude the 
Proposal under Rule 14a-8(i)(2). We note that in the opinion of North Carolina counsel, 
implementation of the Proposal would cause the Company to violate state law. 
Accordingly, we will not recommend enforcement action to the Commission if the 
Company omits the Proposal from its proxy materials in reliance on Rule 14a-8(i)(2).  
 

Copies of all of the correspondence on which this response is based will be made 
available on our website at https://www.sec.gov/corpfin/2023-2024-shareholder-
proposals-no-action. 
 
        Sincerely, 
 
        Rule 14a-8 Review Team 
 
 
cc:  Michael Piccirillo 
 New York City District Council of Carpenters 
 

https://www.sec.gov/corpfin/2023-2024-shareholder-proposals-no-action
https://www.sec.gov/corpfin/2023-2024-shareholder-proposals-no-action
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January 26, 2024 

VIA ONLINE PORTAL SUBMISSION 

 
Re: Lowe’s Companies, Inc. 

Shareholder Proposal of New York City Carpenters Pension Fund  
Securities Exchange Act of 1934—Rule 14a-8 

 
Ladies and Gentlemen: 

This letter is to inform you that our client, Lowe’s Companies, Inc. (the “Company”), intends to 
omit from its proxy statement and form of proxy for its 2024 Annual Meeting of Shareholders 
(collectively, the “2024 Proxy Materials”) a shareholder proposal (the “Proposal”) and statement 
in support thereof received from the New York City Carpenters Pension Fund (the “Proponent”). 

Pursuant to Rule 14a-8(j), we have: 

• filed this letter with the Securities and Exchange Commission (the “Commission”) 
no later than eighty (80) calendar days before the Company intends to file its 
definitive 2024 Proxy Materials with the Commission; and 

• concurrently sent a copy of this correspondence to the Proponent. 

Rule 14a-8(k) and Staff Legal Bulletin No. 14D (Nov. 7, 2008) (“SLB 14D”) provide that 
shareholder proponents are required to send companies a copy of any correspondence that the 
proponents elect to submit to the Commission or the staff of the Division of Corporation Finance 
(the “Staff”). Accordingly, we are taking this opportunity to inform the Proponent that if the 
Proponent elects to submit additional correspondence to the Commission or the Staff with 
respect to the Proposal, a copy of such correspondence should be furnished concurrently to the 
undersigned on behalf of the Company pursuant to Rule 14a-8(k) and SLB 14D.  

  

Office of Chief Counsel 
Division of Corporation Finance 
Securities and Exchange Commission 
100 F Street, NE 
Washington, DC 20549 
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THE PROPOSAL 

The Proposal states: 

Resolved: That the shareholders of Lowe’s Companies, Inc. (“Company”) hereby 
request that the board of directors take the necessary action to adopt a director 
election resignation bylaw that requires each director nominee to submit an 
irrevocable conditional resignation to the Company to be effective upon the 
director’s failure to receive the required shareholder majority vote support in an 
uncontested election. The proposed resignation bylaw shall require the Board to 
accept a tendered resignation absent the finding of a compelling reason or reasons 
to not accept the resignation. Further, if the Board does not accept a tendered 
resignation and the director remains as a “holdover” director, the resignation bylaw 
shall stipulate that should a “holdover” director fail to be re-elected at the next 
annual election of directors, that director’s new tendered resignation will be 
automatically effective 30 days after the certification of the election vote. The 
Board shall report the reasons for its actions to accept or reject a tendered 
resignation in a Form 8-K filing with the U.S. Securities and Exchange 
Commission. 

A copy of the Proposal and statement in support thereof is attached to this letter as Exhibit A.  

BASIS FOR EXCLUSION 

We hereby respectfully request that the Staff concur in our view that the Proposal may be 
excluded from the 2024 Proxy Materials pursuant to Rule 14a-8(i)(2) because implementation of 
the Proposal would cause the Company to violate North Carolina law. 

ANALYSIS 

The Proposal May Be Excluded Under Rule 14a-8(i)(2) Because Implementation Of The 
Proposal Would Cause The Company To Violate North Carolina Law 

A. Background On Rule 14a-8(i)(2) 

Rule 14a-8(i)(2) permits a company to exclude a shareholder proposal if implementation of the 
proposal would “cause the company to violate any state, federal, or foreign law to which it is 
subject.” See The Goldman Sachs Group, Inc. (avail. Feb. 1, 2016); Kimberly-Clark Corp. (avail. 
Dec. 18, 2009); Bank of America Corp. (avail. Feb. 11, 2009). As discussed below and for the 
reasons set forth in the legal opinion provided by Moore & Van Allen PLLC, the Company’s 
North Carolina counsel, attached hereto as Exhibit B (the “North Carolina Law Opinion”), the 
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Proposal is excludable under Rule 14a-8(i)(2) because implementation of the Proposal would 
cause the Board of Directors (the “Board”) and the Company to violate North Carolina law. 

On numerous occasions, the Staff has concurred with the exclusion of shareholder proposals 
where the proposal, if implemented, would cause a company to violate state law. For example, in 
Johnson & Johnson (avail. Feb. 16, 2012), the Staff concurred that a proposal could be excluded 
under Rule 14a-8(i)(2) where, as here, the proposal would have required adoption of a bylaw that 
restricted a board’s ability to exercise its fiduciary duty by altering the board’s standard of 
conduct in response to a shareholder vote. Specifically, the proposal in Johnson & Johnson 
sought to limit the ability of the board of directors to appoint directors to the compensation 
committee if such directors received a certain number of “no” or “withhold” votes in a director 
election. The Staff concurred with exclusion of the proposal because its implementation would 
violate New Jersey law—which provides that decisions regarding committee composition are 
exclusively left to the board of directors—by limiting the decision-making authority of the board 
to select such committee members in the exercise of its fiduciary duties.  

In other precedent, the Staff has concurred with the exclusion under Rule 14a-8(i)(2) of 
proposals that sought to dictate standards or procedures regarding the election of directors that 
varied from state law standards. For example, the proposal in Oshkosh Corp. (avail. Nov. 21, 
2019) requested that the company amend its bylaws to require that a director who received less 
than a majority vote be removed from the board “immediately.” The Staff concurred with the 
proposal’s exclusion under Rule 14a-8(i)(2) because implementing it would cause the company 
to violate Wisconsin law, which provided two methods for the removal of directors—by a 
shareholder vote or by a judicial proceeding—and neither was immediate or an action the 
company or its board could unilaterally take. Similarly, in IDACORP, Inc. (avail. Mar. 13, 2012), 
the Staff concurred with the exclusion under Rule 14a-8(i)(2) of a shareholder proposal 
requesting that the company amend its bylaws to implement majority voting for director 
elections where Idaho law provided for plurality voting unless a company’s certificate of 
incorporation provided otherwise. See also Ball Corp. (avail. Jan. 25, 2010, recon. denied Mar. 
12, 2010) (concurring with the exclusion under Rule 14a-8(i)(2) of a shareholder proposal that 
would cause the company to violate Indiana law relating to board classification); Bank of 
America Corp. (avail. Feb. 11, 2009) (concurring with the exclusion under Rule 14a-8(i)(2) of a 
shareholder proposal to amend the company’s bylaws to establish a board committee and 
authorize the board chairman to appoint members of the committee that would cause the 
company to violate Delaware law).  

As in the precedent cited above, implementation of the Proposal would cause the Company to 
violate North Carolina law because it requires the Board to accept a director’s resignation in 
circumstances where doing so would violate its fiduciary duty. Accordingly, the Proposal may 
properly be excluded under Rule 14a-8(i)(2). 
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B. Implementation Of The Proposal Would Cause The Company To Violate North 

Carolina Law  

The Company is incorporated in North Carolina and is governed by North Carolina law. As 
discussed in detail in the North Carolina Law Opinion, in accordance with Section 55-8-01(b) of 
the North Carolina Business Corporation Act (the “NCBCA”), the Board possesses the full 
power and authority to manage the business and affairs of the Company. Article 8(b) of the 
Company’s Restated Charter1 provides that in the event a director fails to receive a majority vote 
in an uncontested election, “the Board of Directors may decrease the number of Directors, fill 
any vacancy, or take other appropriate action.” The Company’s Corporate Governance 
Guidelines (the “Guidelines”) facilitate the Board’s ability to take appropriate action by requiring 
each director who has been nominated for re-election and fails to be elected by a majority of 
votes in an uncontested election to tender his or her resignation to the Board.  

As outlined in the North Carolina Law Opinion, when managing the business and affairs of the 
Company, including when exercising its authority under Article 8(b) of the Company’s Restated 
Charter, the Board is subject to statutory and common law fiduciary duties of care and loyalty 
that require directors to base their decisions on what they reasonably believe to be in the best 
interests of the corporation and its shareholders. Furthermore, there is no statutory basis under 
North Carolina law for releasing directors from the obligation to exercise their fiduciary duties. 
Accepting or rejecting a director resignation involves the business and affairs of the corporation, 
and thus, consistent with these principles, represents a business decision for the Board in which it 
is required to exercise its fiduciary duties. 

The Proposal requests that the Board amend the Bylaws of the Company (the “Bylaws”) to adopt 
a director resignation bylaw that, instead of allowing the Board to exercise its fiduciary duties, 
would require the Board to accept a director’s tendered resignation unless the Board finds a 
“compelling reason or reasons” not to accept the resignation. As written, the Proposal thus 
inhibits the Board’s ability to take an “appropriate action” and exercise its fiduciary duties when 
evaluating whether to accept a tendered resignation, and instead obligates the Board to accept a 
tendered resignation, absent a determination under a “compelling reasons” standard that is not 
recognized under North Carolina law.   

If implemented, the Proposal thus would establish a standard of director conduct that is not 
recognized under North Carolina law and would mandate a substantive decision by the Board 
without regard to the Board’s authority to manage corporate affairs or the Board’s requirement to 
discharge its duties in a manner it reasonably believes to be in the best interest in the Company. 
Because the Proposal would require the Board to act under a standard that is not recognized by 
                                                 
1  Filed as Exhibit 3.1 to the Company’s Annual Report on Form 10-K for the year ended Feb. 3, 2023, available 

at https://www.sec.gov/Archives/edgar/data/60667/000006066709000096/exhibit031.htm.  

https://www.sec.gov/Archives/edgar/data/60667/000006066709000096/exhibit031.htm
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North Carolina law, the Board would breach its fiduciary duties if, applying this mandate, it 
complied with the Proposal by accepting resignations under an artificial “no compelling reasons” 
standard when a proper application of fiduciary principles would preclude acceptance of a 
resignation. The Proposal thus “invade[s] the province of the Board’s fiduciary duties and its 
authority to govern the Company’s management and affairs” in a manner that violates North 
Carolina law. As a result, and as set forth in the North Carolina Opinion, the Proposal, if 
implemented, would cause the Board to violate North Carolina law.  

In addition, as outlined in the North Carolina Law Opinion, while the North Carolina courts have 
not directly addressed whether a bylaw violates the NCBCA if it forces a board of directors to 
make management or business decisions without allowing it to determine whether those 
decisions violate its fiduciary duties to the corporation, it follows from the foregoing analysis 
and from Delaware law precedent, which North Carolina courts routinely rely on, that adoption 
of the bylaw requested in the Proposal would result in the Company violating North Carolina 
law. In particular, the Delaware courts have, in several instances, invalidated bylaws that would 
require a board to make business decisions without being able to fully exercise its fiduciary 
duties. The Proposal does exactly that, and thus as addressed in the North Carolina Law Opinion, 
implementation of the Proposal would cause the Company to violate North Carolina Law.  

CONCLUSION 

Just as in Johnson & Johnson, the Proposal seeks to require that the Board act in a particular 
manner, following certain shareholder voting results, that differs from the standard of conduct 
that is applicable to the Board under state law. As in Oshkosh and the other precedents cited 
above, the Proposal also seeks to achieve its goal through adoption of a Bylaw that would 
purport to alter the state law effect of a shareholder vote. As in those precedents, the Proposal 
therefore may properly be excluded under Rule 14a-8(i)(2) because, as supported by the North 
Carolina Law Opinion, implementing the Proposal would violate state law.  

Based upon the foregoing analysis, the Company intends to exclude the Proposal from its 2024 
Proxy Materials, and we respectfully request that the Staff concur that the Proposal may be 
excluded under Rule 14a-8(i)(2). We would be happy to provide you with any additional 
information and answer any questions that you may have regarding this subject. Correspondence 
regarding this letter should be sent to shareholderproposals@gibsondunn.com. If we can be of 
any further assistance in this matter, please do not hesitate to call me at (202) 955-8671. 

Sincerely, 

 
Ronald O. Mueller 
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Enclosures 

cc: Beth R. MacDonald, Esq., Lowe’s Companies, Inc.  
 Moore & Van Allen PLLC 
 Michael Piccirillo, New York City Carpenters Pension Fund   

 



EXHIBIT A 







EXHIBIT B 
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