
 
        March 14, 2024 
  
Elizabeth McCright  
Kohl’s Corporation 
 
Re: Kohl’s Corporation (the “Company”) 

Incoming letter dated December 21, 2023 
 

Dear Elizabeth McCright: 
 

This letter is in response to your correspondence concerning the shareholder 
proposal (the “Proposal”) submitted to the Company by the National Center for Public 
Policy Research for inclusion in the Company’s proxy materials for its upcoming annual 
meeting of security holders. 
 
 The Proposal requests that the board of directors create a board committee on 
corporate financial sustainability to oversee and review the impact of the Company’s 
policy positions, advocacy, partnerships and charitable giving on social and political 
matters, and the effect of those actions on the Company’s financial sustainability and that 
the Company issue a public report on the committee’s findings. 
 
 We are unable to concur in your view that the Company may exclude the Proposal 
under Rule 14a-8(i)(3). We do not believe that the Proposal, taken as a whole, is so vague 
or indefinite that it is rendered materially misleading. 
 

We are unable to concur in your view that the Company may exclude the Proposal 
under Rule 14a-8(i)(7). In our view, the Proposal does not address ordinary business 
matters.  
 

Copies of all of the correspondence on which this response is based will be made 
available on our website at https://www.sec.gov/corpfin/2023-2024-shareholder-
proposals-no-action. 
 
        Sincerely, 
 
        Rule 14a-8 Review Team 
 
 
cc:  Scott Shepard 

National Center for Public Policy Research 

https://www.sec.gov/corpfin/2023-2024-shareholder-proposals-no-action
https://www.sec.gov/corpfin/2023-2024-shareholder-proposals-no-action
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January 19, 2024   

Via Online Shareholder Proposal Form 

U.S. Securities and Exchange Commission 

Division of Corporation Finance 

Office of Chief Counsel 

100 F Street, NE 

Washington, DC 20549 

Re: No-Action Request from Kohl’s Regarding Shareholder Proposal by the National Center for Public 

Policy Research 

Ladies and Gentlemen: 

This correspondence is in response to the letter of Elizabeth McCright on behalf of Kohl’s Corporation 

(the “Company” or “Kohl’s”) dated December 21, 2023, requesting that your office (the “Commission” 

or “Staff”) take no action if the Company omits our shareholder proposal (the “Proposal”) from its 2024 

proxy materials for its 2024 annual shareholder meeting.   

RESPONSE TO THE COMPANY’S CLAIMS 

Our Proposal asks the Company to:   

create a board committee on corporate financial sustainability to oversee 

and review the impact of the Company’s policy positions, advocacy, 

partnerships and charitable giving on social and political matters, and the 

effect of those actions on the Company’s financial sustainability. 

The Company seeks to exclude this Proposal (1) under Rule 14a-8(i)(3) on the basis vagueness, and (2) 

under Rule 14a-8(i)(7) because it relates to the Company's ordinary business operations.   

Under Rule 14a-8(g), the Company bears the burden of persuading the Staff that it may omit our 

Proposal. The Company has failed to meet that burden.   

Rule 14a-8(k) and Section E of Staff Legal Bulletin No. 14D (Nov. 7, 2008) provide that companies are 

required to send proponents a copy of any correspondence that they elect to submit to the Commission 

or the Staff. Accordingly, we remind the Company that if it were to submit correspondence to the 

Commission or the Staff or individual members thereof with respect to our Proposal or this proceeding, 

a copy of that correspondence should concurrently be furnished to us.  

I.  The non-omissibility of our Proposal is established by the Staff's decision in Alphabet, Inc. 

(avail. April 11, 2022). 
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Our Proposal is substantially indistinguishable, for Staff-review purposes, from the proposal that was 

found non-omissible in Alphabet, Inc. (avail. April 11, 2022). The resolution of our Proposal is based on 

and is conceptually indistinguishable from the Alphabet proposal. As we have noted, the resolution of 

our Proposal asks the Company's Board of Directors to: 

create a board committee on corporate financial sustainability to oversee 

and review the impact of the Company’s policy positions, advocacy, 

partnerships and charitable giving on social and political matters, and the 

effect of those actions on the Company’s financial sustainability. 

The proposal in Alphabet asked the Alphabet Board of Directors to: 

create a board committee on environmental sustainability to oversee and 

review policies and provide guidance on matters relating to 

environmental sustainability. 

These proposals are effectively identical in nature. Each call on the respective boards to examine how 

the policies and actions of each company impact key sustainability issues. Our Proposal seeks a review 

of its public policy positions and actions on the Company's financial sustainability, whereas the proposal 

in Alphabet seeks a review of such policies and actions on that company's environmental sustainability. 

Financial sustainability more completely implicates substantial issues of particular importance to 

shareholders because while environmental sustainability is at best a tertiary fiduciary concern of 

interest to only a portion of shareholders, financial sustainability is the central fiduciary concern 

imputed by law and common sense to all shareholders. 

In Alphabet, Inc. (avail. April 11, 2022), the Staff concluded that the proposal “transcends ordinary 

business matters and does not seek to micromanage the Company,” and that “the Company has not 

substantially implemented the Proposal.” While the Staff did not address arguments arising under Rule 

14a-8(i)(3), the Alphabet proposal having been found non-omissible goes a long way to concluding our 

Proposal must be included as well. Were the Staff to determine otherwise, it would thereby provide 

grounds upon which companies might in the future exclude all inquiries into the intersections of its 

policy positions on issues of significant social policy concern (in direct contravention of SLB 14L) and the 

company's continuing sustainability.  

II. The Proposal is not impermissibly vague, indefinite and susceptible to various interpretations 

so as to be inherently misleading. 

A.  Rule 14a-8(i)(3). 

Under Rule 14a-8(i)(3), a company may exclude a shareholder proposal in its entirety “if the language of 

the proposal or the supporting statement render the proposal so vague and indefinite that neither the 

stockholders voting on the proposal, nor the company in implementing the proposal (if adopted), would 

be able to determine with any reasonable certainty exactly what actions or measures the proposal 

requires.”1  

Importantly, Staff Legal Bulletin No. 14B (“SLB 14B”) provides in relevant part: 

 
1 See Staff Legal Bulletin No. 14B (September 15, 2004) (“SLB 14B”) (emphasis added). 
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[B]ecause the shareholder proponent, and not the company, is 

responsible for the content of a proposal and its supporting statement, 

we do not believe that exclusion or modification under rule 14a-8(i)(3) is 

appropriate for much of the language in supporting statements to which 

companies have objected. Accordingly, going forward, we believe that it 

would not be appropriate for companies to exclude supporting statement 

language and/or an entire proposal in reliance on rule 14a-8(i)(3) in the 

following circumstances: 

• the company objects to factual assertions because they are not 

supported;   

• the company objects to factual assertions that, while not 

materially false or misleading, may be disputed or countered;   

• the company objects to factual assertions because those 

assertions may be interpreted by shareholders in a manner that 

is unfavorable to the company, its directors, or its officers; 

and/or   

• the company objects to statements because they represent the 

opinion of the shareholder proponent or a referenced source, 

but the statements are not identified specifically as such. 

We believe that it is appropriate under rule 14a-8 for companies to 

address these objections in their statements of opposition.2 

B.  The plain language of the Proposal is unambiguous. 

In terms of vagueness, the Company first argues that the “terms ‘corporate financial sustainability’ and 

‘financial sustainability’ are inherently vague and could be interpreted by the Company and 

shareholders in a myriad of ways.”3 To begin with, there can be no serious claim that the words 

“corporate” and “financial” are impermissibly vague. Furthermore, for the Company to claim 

“sustainability” is impermissibly vague is particularly odd given that according to a recent document 

search the Company used the word “sustainability” 47 times in its 2022 ESG report.4 Were that word 

impermissibly vague, one would have expected the Company to define it the first time it was used in 

that report, but CEO Kingsbury’s “Dear Stakeholder” letter, which opens the report, includes an entire 

section devoted to “sustainability” without defining the word. The foregoing leaves the specious 

argument that impermissible vagueness is somehow introduced by combining these three words. 

However, this argument is belied by the fact that a Google search for “corporate financial stability” 

returned about 38,300 results in 0.30 seconds.5  

 
2 https://www.sec.gov/corpfin/staff-legal-bulletin-14b-shareholder-proposals  
3 Kohl’s No-Action Request Letter (Dec. 21, 2023). 
4 https://corporate.kohls.com/content/dam/kohlscorp/corporate-responsibility/landing-
page/2022%20Kohls%20ESG%20Report-FINAL.pdf  
5 
https://www.google.com/search?q=%22corporate+financial+sustainability%22&sca_esv=d6c34d09e2d0a221&ei=g
H2hZb_oJeCKwbkPoMOsoAk&ved=0ahUKEwi_qI-
qttiDAxVgRTABHaAhC5QQ4dUDCBA&uact=5&oq=%22corporate+financial+sustainability%22&gs_lp=Egxnd3Mtd2l

https://www.sec.gov/corpfin/staff-legal-bulletin-14b-shareholder-proposals
https://corporate.kohls.com/content/dam/kohlscorp/corporate-responsibility/landing-page/2022%20Kohls%20ESG%20Report-FINAL.pdf
https://corporate.kohls.com/content/dam/kohlscorp/corporate-responsibility/landing-page/2022%20Kohls%20ESG%20Report-FINAL.pdf
https://www.google.com/search?q=%22corporate+financial+sustainability%22&sca_esv=d6c34d09e2d0a221&ei=gH2hZb_oJeCKwbkPoMOsoAk&ved=0ahUKEwi_qI-qttiDAxVgRTABHaAhC5QQ4dUDCBA&uact=5&oq=%22corporate+financial+sustainability%22&gs_lp=Egxnd3Mtd2l6LXNlcnAiJCJjb3Jwb3JhdGUgZmluYW5jaWFsIHN1c3RhaW5hYmlsaXR5IjIGEAAYFhgeMgYQABgWGB4yCBAAGBYYHhgPMgYQABgWGB4yBhAAGBYYHjIGEAAYFhgeMgYQABgWGB4yCxAAGIAEGIoFGIYDMgsQABiABBiKBRiGAzILEAAYgAQYigUYhgNIwR1QkgZY-w1wAXgAkAEAmAGNAaAB2waqAQMzLjW4AQPIAQD4AQHCAgsQABiABBiiBBiwA8ICCxAAGIkFGKIEGLADwgIIECEYoAEYwwTCAgQQABgewgIGEAAYCBgewgIIEAAYCBgeGA_iAwQYASBBiAYBkAYC&sclient=gws-wiz-serp
https://www.google.com/search?q=%22corporate+financial+sustainability%22&sca_esv=d6c34d09e2d0a221&ei=gH2hZb_oJeCKwbkPoMOsoAk&ved=0ahUKEwi_qI-qttiDAxVgRTABHaAhC5QQ4dUDCBA&uact=5&oq=%22corporate+financial+sustainability%22&gs_lp=Egxnd3Mtd2l6LXNlcnAiJCJjb3Jwb3JhdGUgZmluYW5jaWFsIHN1c3RhaW5hYmlsaXR5IjIGEAAYFhgeMgYQABgWGB4yCBAAGBYYHhgPMgYQABgWGB4yBhAAGBYYHjIGEAAYFhgeMgYQABgWGB4yCxAAGIAEGIoFGIYDMgsQABiABBiKBRiGAzILEAAYgAQYigUYhgNIwR1QkgZY-w1wAXgAkAEAmAGNAaAB2waqAQMzLjW4AQPIAQD4AQHCAgsQABiABBiiBBiwA8ICCxAAGIkFGKIEGLADwgIIECEYoAEYwwTCAgQQABgewgIGEAAYCBgewgIIEAAYCBgeGA_iAwQYASBBiAYBkAYC&sclient=gws-wiz-serp
https://www.google.com/search?q=%22corporate+financial+sustainability%22&sca_esv=d6c34d09e2d0a221&ei=gH2hZb_oJeCKwbkPoMOsoAk&ved=0ahUKEwi_qI-qttiDAxVgRTABHaAhC5QQ4dUDCBA&uact=5&oq=%22corporate+financial+sustainability%22&gs_lp=Egxnd3Mtd2l6LXNlcnAiJCJjb3Jwb3JhdGUgZmluYW5jaWFsIHN1c3RhaW5hYmlsaXR5IjIGEAAYFhgeMgYQABgWGB4yCBAAGBYYHhgPMgYQABgWGB4yBhAAGBYYHjIGEAAYFhgeMgYQABgWGB4yCxAAGIAEGIoFGIYDMgsQABiABBiKBRiGAzILEAAYgAQYigUYhgNIwR1QkgZY-w1wAXgAkAEAmAGNAaAB2waqAQMzLjW4AQPIAQD4AQHCAgsQABiABBiiBBiwA8ICCxAAGIkFGKIEGLADwgIIECEYoAEYwwTCAgQQABgewgIGEAAYCBgewgIIEAAYCBgeGA_iAwQYASBBiAYBkAYC&sclient=gws-wiz-serp
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The Company next argues that “the request that the committee assess the impact on the Company's 

financial sustainability of all ‘policy positions,’ ‘advocacy,’ ‘partnerships’ and ‘charitable giving on social 

and political matters’ is extremely broad, vague and confusing and could encompass a broad range of 

distinct and unrelated matters subject to interpretation.”6 However, this argument is troubling because 

either (1) the Company can identify and assess its policy positions, advocacy, partnerships, and 

charitable giving that implicates social and political matters, or (2) its directors and managers are 

arguably incapable of properly carrying out their fiduciary duties.  

Finally, the Company argues that the supporting statement “adds further confusion when it criticizes the 

Company for having earned a 100 percent rating on the Human Rights Campaign's (HRC) 'Corporate 

Equality Index' because ‘[e]arning that score arguably requires spending shareholder assets to embrace 

highly partisan positions on hot-button issues...’”7 The Company asserts that this statement “merely 

adds to the variety of ways shareholders and the Company could reasonably interpret the Shareholder 

Proposal.”8 But there is nothing confusing about this portion of the supporting statement. Rather, it 

merely provides an example of how the Company may be undermining its financial sustainability by 

taking “public and politically divisive positions over issues of significant social policy concern.”9 

If the Company is truly confused as to what may impact its financial sustainability, then all shareholders 

should be gravely concerned as to the competence of Company leadership and whether the Company's 

fiduciary duties to shareholders are being met. To be sure, the Company's number one concern should 

be its financial sustainability, especially with regard to shareholders. It may also be that the Company is 

confused as to the use of the term “financial sustainability,” not due to any ambiguity on the part of the 

Proposal, but due to the Company's own bias that has apparently precluded it from interpreting the 

word “sustainability” in any way other than in an environmental context. As noted above, the Company 

has authored a recent ESG report seemingly dedicated to “Sustainability,” which is limited to the notion 

of sustainability in an environmental context, such as climate change. This only serves to underscore the 

need for our Proposal, which seeks to review the Company's financial, as opposed to environmental, 

sustainability. 

Although reasonable minds may differ as to the use of equally appropriate terms or phrases when 

drafting a shareholder proposal, the applicable standard as previously noted is whether the company 

implementing the proposal “would be able to determine with any reasonable certainty exactly what 

actions or measures the proposal requires.” (emphasis added). Absolute certainty, therefore, is not 

required. When it comes to the instant Proposal, there is nothing about it that prevents the Company, 

Board, or shareholders from being able to determine with any reasonable certainty exactly what actions 

or measures the proposal requires. Feigning confusion as a means to exclusion should not be 

encouraged. We presume that the Board of Directors are able to understand simple language and basic 

 
6LXNlcnAiJCJjb3Jwb3JhdGUgZmluYW5jaWFsIHN1c3RhaW5hYmlsaXR5IjIGEAAYFhgeMgYQABgWGB4yCBAAGBYYHh
gPMgYQABgWGB4yBhAAGBYYHjIGEAAYFhgeMgYQABgWGB4yCxAAGIAEGIoFGIYDMgsQABiABBiKBRiGAzILEAAYgA
QYigUYhgNIwR1QkgZY-
w1wAXgAkAEAmAGNAaAB2waqAQMzLjW4AQPIAQD4AQHCAgsQABiABBiiBBiwA8ICCxAAGIkFGKIEGLADwgIIECEYo
AEYwwTCAgQQABgewgIGEAAYCBgewgIIEAAYCBgeGA_iAwQYASBBiAYBkAYC&sclient=gws-wiz-serp  
6 Id. 
7 Id. 
8 Id. 
9 Proposal. 

https://www.google.com/search?q=%22corporate+financial+sustainability%22&sca_esv=d6c34d09e2d0a221&ei=gH2hZb_oJeCKwbkPoMOsoAk&ved=0ahUKEwi_qI-qttiDAxVgRTABHaAhC5QQ4dUDCBA&uact=5&oq=%22corporate+financial+sustainability%22&gs_lp=Egxnd3Mtd2l6LXNlcnAiJCJjb3Jwb3JhdGUgZmluYW5jaWFsIHN1c3RhaW5hYmlsaXR5IjIGEAAYFhgeMgYQABgWGB4yCBAAGBYYHhgPMgYQABgWGB4yBhAAGBYYHjIGEAAYFhgeMgYQABgWGB4yCxAAGIAEGIoFGIYDMgsQABiABBiKBRiGAzILEAAYgAQYigUYhgNIwR1QkgZY-w1wAXgAkAEAmAGNAaAB2waqAQMzLjW4AQPIAQD4AQHCAgsQABiABBiiBBiwA8ICCxAAGIkFGKIEGLADwgIIECEYoAEYwwTCAgQQABgewgIGEAAYCBgewgIIEAAYCBgeGA_iAwQYASBBiAYBkAYC&sclient=gws-wiz-serp
https://www.google.com/search?q=%22corporate+financial+sustainability%22&sca_esv=d6c34d09e2d0a221&ei=gH2hZb_oJeCKwbkPoMOsoAk&ved=0ahUKEwi_qI-qttiDAxVgRTABHaAhC5QQ4dUDCBA&uact=5&oq=%22corporate+financial+sustainability%22&gs_lp=Egxnd3Mtd2l6LXNlcnAiJCJjb3Jwb3JhdGUgZmluYW5jaWFsIHN1c3RhaW5hYmlsaXR5IjIGEAAYFhgeMgYQABgWGB4yCBAAGBYYHhgPMgYQABgWGB4yBhAAGBYYHjIGEAAYFhgeMgYQABgWGB4yCxAAGIAEGIoFGIYDMgsQABiABBiKBRiGAzILEAAYgAQYigUYhgNIwR1QkgZY-w1wAXgAkAEAmAGNAaAB2waqAQMzLjW4AQPIAQD4AQHCAgsQABiABBiiBBiwA8ICCxAAGIkFGKIEGLADwgIIECEYoAEYwwTCAgQQABgewgIGEAAYCBgewgIIEAAYCBgeGA_iAwQYASBBiAYBkAYC&sclient=gws-wiz-serp
https://www.google.com/search?q=%22corporate+financial+sustainability%22&sca_esv=d6c34d09e2d0a221&ei=gH2hZb_oJeCKwbkPoMOsoAk&ved=0ahUKEwi_qI-qttiDAxVgRTABHaAhC5QQ4dUDCBA&uact=5&oq=%22corporate+financial+sustainability%22&gs_lp=Egxnd3Mtd2l6LXNlcnAiJCJjb3Jwb3JhdGUgZmluYW5jaWFsIHN1c3RhaW5hYmlsaXR5IjIGEAAYFhgeMgYQABgWGB4yCBAAGBYYHhgPMgYQABgWGB4yBhAAGBYYHjIGEAAYFhgeMgYQABgWGB4yCxAAGIAEGIoFGIYDMgsQABiABBiKBRiGAzILEAAYgAQYigUYhgNIwR1QkgZY-w1wAXgAkAEAmAGNAaAB2waqAQMzLjW4AQPIAQD4AQHCAgsQABiABBiiBBiwA8ICCxAAGIkFGKIEGLADwgIIECEYoAEYwwTCAgQQABgewgIGEAAYCBgewgIIEAAYCBgeGA_iAwQYASBBiAYBkAYC&sclient=gws-wiz-serp
https://www.google.com/search?q=%22corporate+financial+sustainability%22&sca_esv=d6c34d09e2d0a221&ei=gH2hZb_oJeCKwbkPoMOsoAk&ved=0ahUKEwi_qI-qttiDAxVgRTABHaAhC5QQ4dUDCBA&uact=5&oq=%22corporate+financial+sustainability%22&gs_lp=Egxnd3Mtd2l6LXNlcnAiJCJjb3Jwb3JhdGUgZmluYW5jaWFsIHN1c3RhaW5hYmlsaXR5IjIGEAAYFhgeMgYQABgWGB4yCBAAGBYYHhgPMgYQABgWGB4yBhAAGBYYHjIGEAAYFhgeMgYQABgWGB4yCxAAGIAEGIoFGIYDMgsQABiABBiKBRiGAzILEAAYgAQYigUYhgNIwR1QkgZY-w1wAXgAkAEAmAGNAaAB2waqAQMzLjW4AQPIAQD4AQHCAgsQABiABBiiBBiwA8ICCxAAGIkFGKIEGLADwgIIECEYoAEYwwTCAgQQABgewgIGEAAYCBgewgIIEAAYCBgeGA_iAwQYASBBiAYBkAYC&sclient=gws-wiz-serp
https://www.google.com/search?q=%22corporate+financial+sustainability%22&sca_esv=d6c34d09e2d0a221&ei=gH2hZb_oJeCKwbkPoMOsoAk&ved=0ahUKEwi_qI-qttiDAxVgRTABHaAhC5QQ4dUDCBA&uact=5&oq=%22corporate+financial+sustainability%22&gs_lp=Egxnd3Mtd2l6LXNlcnAiJCJjb3Jwb3JhdGUgZmluYW5jaWFsIHN1c3RhaW5hYmlsaXR5IjIGEAAYFhgeMgYQABgWGB4yCBAAGBYYHhgPMgYQABgWGB4yBhAAGBYYHjIGEAAYFhgeMgYQABgWGB4yCxAAGIAEGIoFGIYDMgsQABiABBiKBRiGAzILEAAYgAQYigUYhgNIwR1QkgZY-w1wAXgAkAEAmAGNAaAB2waqAQMzLjW4AQPIAQD4AQHCAgsQABiABBiiBBiwA8ICCxAAGIkFGKIEGLADwgIIECEYoAEYwwTCAgQQABgewgIGEAAYCBgewgIIEAAYCBgeGA_iAwQYASBBiAYBkAYC&sclient=gws-wiz-serp
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propositions. They will understand that should shareholders vote for the Proposal, they will have 

instructed the Board to create a committee to oversee and review the impact of the Company’s policy 

positions, advocacy, partnerships and charitable giving on social and political matters, and the effect of 

those actions on the Company’s financial sustainability. If the Directors cannot understand this intensely 

simple proposition, then the Company failed in its duty of care by recommending that they be elected to 

their positions. 

Accordingly, the Proposal is not impermissibly vague, indefinite and susceptible to various 

interpretations so as to be inherently misleading in violation of Rule 14a-8(i)(3). 

III. The Proposal does not relate to the Company’s ordinary business operations. 

The Company argues that the subject matter of the Proposal impermissibly relates to the Company's 

ordinary business operations because it “relates to resource allocation, financial review, and profitability 

analysis decisions by management that are fundamental to management's ability to run the Company 

on a day-to- day basis, such that they could not, as a practical matter, be subject to direct shareholder 

oversight.”10 However, the Proposal does not relate to how the Company does any of these things. Nor 

does it subject any of these tasks to direct shareholder oversight. Rather, it merely requests a 

committee be established to “oversee and review the impact of the Company’s policy positions, 

advocacy, partnerships and charitable giving on social and political matters, and the effect of those 

actions on the Company’s financial sustainability.” If the Company’s argument is that management 

should not be subject to board oversight when it comes to these matters, or that shareholders should 

be precluded from requesting such oversight via the shareholder proposal process, then it is claiming 

freedom to turn its back on good corporate governance. 

Consider the oddity of the Company’s overall position. It claims that our proposal is just too vague to be 

understood, but that it really seeks to get right into the ordinary, everyday decisions that the Company 

makes, and must be free to make without shareholder oversight. While in this instance neither of those 

claims are true, it certainly can’t be the case that they both be true, and the Company’s attempt to go 

for either/or illustrates that even the Company recognizes that both claims are empty. 

IV. The Proposal Involves a Significant Social Policy Issue that Transcends the Company's Ordinary 

Business Operations. 

SLB 14L makes clear that a corporation may not rely on the ordinary business exclusion when a proposal 

raises “significant social policy issues.” This significant social policy exception “is essential for preserving 

shareholders’ right to bring important issues before other shareholders by means of the company’s 

proxy statement.” In determining the social policy significance “of the issue that is the subject of the 

shareholder proposal…. the Staff will consider whether the proposal raises issues with a broad societal 

impact, such that they transcend the ordinary business of the company.” Put another way, proposals 

“focusing on sufficiently significant social policy issues. . .generally would not be considered to be 

excludable, because the proposals would transcend the day-to-day business matters and raise policy 

issues so significant that it would be appropriate for a shareholder vote.”11 

 
10 Kohl’s No-Action Request Letter (Dec. 21, 2023).  
11 Quoting the 1998 Release. 
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As shown by the following excerpts, the Proposal makes clear the significant social policy issues raised 

by the Company’s policy positions, advocacy, partnerships and charitable giving on social and political 

matters, which quite obviously transcend the Company’s ordinary business: 

• The Company … has a 100 percent rating on the Human Rights Campaign’s (HRC) “Corporate 

Equality Index.”12 Earning that score arguably requires spending shareholder assets to embrace 

highly partisan positions on hot-button issues, such as supporting legislation that eliminates 

religious liberties and discriminates against girls and women while opposing legislation to 

protect children from adult materials. 

• According to the Claremont Institute’s BLM (Black Lives Matter) Funding Database, Kohl’s has 

contributed $1,000,000 to the BLM movement and related causes since 2020.13 These causes 

have been accused of squandering assets14 and supporting racism and antisemitism and highly 

divisive and dangerous programs such as police-defunding and “anti-racist” racial 

discrimination.15 

• The Company has also donated $100,000 to the Trevor Project,16 an organization that supports 

“gender affirming care”17 that critics have argued translates into advocating for dangerous 

puberty blockers and genital mutilation for children.18 Trevor Project has also been accused of 

facilitating the hiding of gender confusion problems from parents.19 

Each of the foregoing implicates issues of substantial social policy that transcend ordinary business. 

When a company wades into substantial social and policy issues, that action is by definition not ordinary 

business but a significant add-on to those ordinary business activities. When a company takes such 

extraordinary action, it has necessarily implicated the substantial social issues it has addressed. The 

Company can't on one hand claim that it must use shareholder assets to stake out controversial 

positions on these matters or support organizations that have taken such positions, and then on the 

other hand argue that such stances are simply run-of-the-mill business activities about which 

shareholders deserve no accounting. 

V. Conclusion 

Just as a proposal to create a board committee on environmental sustainability was found non-

excludable in Alphabet, Inc. (avail. April 11, 2022), so too should our Proposal to create a board 

committee on corporate financial sustainability be non-excludable. The Proposal is not impermissibly 

 
12 https://corporate.kohls.com/news/archive-/2022/january/kohl-s-earns-top-score-in-human-rights-campaign-
foundation-s-202  
13 https://dc.claremont.org/blm-funding-database/  
14 https://www.cnn.com/2022/09/04/us/black-lives-matter-executive-lawsuit/index.html  
15 https://www.wsj.com/articles/black-lives-matter-and-the-worlds-oldest-hatred-anti-semitism-0e0c324e   
16 https://corporate.kohls.com/news/archive-/2023/may/kohl-s-celebrates-pride-month-  
17 https://www.thetrevorproject.org/research-briefs/gender-affirming-care-for-youth/  
18 https://aflegal.org/america-first-legal-demands-records-from-five-gender-clinics-in-georgia-iowa-ohio-utah-and-
virginia-regarding-chemical-castration-and-genital-mutilation-known-as-gender-affirming-care/  
19 https://www.nationalreview.com/news/lgbtq-org-that-hosts-sexually-explicit-chatroom-racks-up-major-
corporate-partnerships-millions-in-donations/  

https://corporate.kohls.com/news/archive-/2022/january/kohl-s-earns-top-score-in-human-rights-campaign-foundation-s-202
https://corporate.kohls.com/news/archive-/2022/january/kohl-s-earns-top-score-in-human-rights-campaign-foundation-s-202
https://dc.claremont.org/blm-funding-database/
https://www.cnn.com/2022/09/04/us/black-lives-matter-executive-lawsuit/index.html
https://www.wsj.com/articles/black-lives-matter-and-the-worlds-oldest-hatred-anti-semitism-0e0c324e
https://corporate.kohls.com/news/archive-/2023/may/kohl-s-celebrates-pride-month-
https://www.thetrevorproject.org/research-briefs/gender-affirming-care-for-youth/
https://aflegal.org/america-first-legal-demands-records-from-five-gender-clinics-in-georgia-iowa-ohio-utah-and-virginia-regarding-chemical-castration-and-genital-mutilation-known-as-gender-affirming-care/
https://aflegal.org/america-first-legal-demands-records-from-five-gender-clinics-in-georgia-iowa-ohio-utah-and-virginia-regarding-chemical-castration-and-genital-mutilation-known-as-gender-affirming-care/
https://www.nationalreview.com/news/lgbtq-org-that-hosts-sexually-explicit-chatroom-racks-up-major-corporate-partnerships-millions-in-donations/
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vague and does not impermissibly encroach on the Company’s ordinary business. Finally, the Proposal 

implicates significant social policy issues that transcend the Company’s ordinary business. 

The Company has clearly failed to meet its burden under Rule 14a-8(g) of persuading the Staff that it 

may omit our Proposal. Therefore, based upon the analysis set forth above, we respectfully request that 

the Staff reject the Company’s request for a no-action letter concerning our Proposal.   

A copy of this correspondence has been timely provided to the Company. If we can provide additional 

materials to address any queries the Commission may have with respect to this letter, please do not 

hesitate to call us at (202) 507-6398 or email us at sshepard@nationalcenter.org and at 

spadfield@nationalcenter.org.   

 

Sincerely, 

   

  

Scott Shepard   

FEP Director   

National Center for Public Policy Research 

 

 

 

 

Stefan Padfield 

FEP Deputy Director 

National Center for Public Policy Research 

 

cc: Elizabeth McCright (lizzy.mccright@kohls.com) 

 




