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VIA ONLINE SUBMISSION 

Office of Chief Counsel 

Division of Corporation Finance 

U.S. Securities and Exchange Commission 

100 F Street, NE 

Washington, D.C.  20549 

 

Re: DICK’S Sporting Goods, Inc.  

 Shareholder Proposal Submitted by the National Center for Public Policy 

Research 

 

Ladies and Gentlemen: 

This letter is submitted on behalf of DICK’S Sporting Goods, Inc. (the “Company”) to confirm 

to the Staff of the Division of Corporation Finance (the “Staff”) of the Securities and Exchange 

Commission (the “Commission”) that the Company intends to exclude from its proxy statement 

and form of proxy for its 2024 annual meeting of shareholders (collectively, the “2024 Proxy 

Materials”) a shareholder proposal (the “Proposal”) and statement in support thereof received 

from the National Center for Public Policy Research (the “Proponent”).  
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For the reasons outlined below, we hereby respectfully request that the Staff concur in our view 

that the Proposal may be properly excluded from the 2024 Proxy Materials.  

In accordance with Rule 14a-8(j) of the Securities Exchange Act of 1934, this letter is being filed 

with the Commission no later than eighty (80) calendar days before the Company intends to file 

its definitive 2024 Proxy Materials with the Commission, and we are contemporaneously 

sending a copy of this letter and its attachments to the Proponent.  On behalf of the Company, we 

confirm that the Company will promptly forward to the Proponent any Staff response to this no-

action request that the Staff transmits only to the Company. 

Rule 14a-8(k) and Staff Legal Bulletin No. 14D (Nov. 7, 2008) provide that shareholder 

proponents are required to send companies a copy of any correspondence that the proponents 

elect to submit to the Commission or the Staff.  Accordingly, we are taking this opportunity to 

inform the Proponent that if the Proponent elects to submit additional correspondence to the 

Commission or the Staff with respect to the Proposal, a copy of that correspondence should be 

furnished concurrently to the undersigned on behalf of the Company pursuant to Rule 14a-8(k) 

and Staff Legal Bulletin No. 14D (Nov. 7, 2008). 

SUMMARY OF THE PROPOSAL 

The Proposal sets forth the following proposed resolution for the vote of the Company’s 

shareholders at its 2024 annual meeting of shareholders: 

RESOLVED:  Pursuant to Section 109 of the Delaware General Corporation Law 

and Article XIV of the bylaws of Dick’s Sporting Goods, Inc., stockholders of 

Dick’s hereby amend the bylaws to add the following Section 12: 

The board of directors shall waive the protections of the business judgment rule in 

any stockholder action for breach of the duty of care or loyalty which adequately 

pleads that that the defendants acted on political or ideological views, which shall 

presumptively include any conduct by the Company that boycotts a State of the 

United States.  The board of directors may decline to exercise such waiver if the 

board expressly affirms the challenged conduct was based on a net-positive 

expected value calculation or was implemented directly or indirectly by a viewpoint 

diverse board.   

A full copy of the Proposal and statement in support thereof is attached to this letter as Exhibit A 

hereto.  

BASIS FOR EXCLUSION 

The Company respectfully requests that the Staff concur in its view that the Proposal may be 

excluded from the 2024 Proxy Materials pursuant to: 

 Rule 14a-8(i)(2) because the Proposal would cause the Company to violate Delaware law; 

 Rule 14a-8(i)(6) because the Company lacks the power to implement the Proposal; and  
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 Rule 14a-8(i)(3) because the Proposal is inherently vague and indefinite, and subject to 

multiple interpretations, such that the Company and its shareholders voting on the 

Proposal would not know with any reasonable certainty exactly what actions or measures 

the Proposal requires. 

ANALYSIS 

I. The Proposal May Be Excluded under Rule 14a-8(i)(2) Because Implementation of 

the Proposal Would Cause the Company to Violate Delaware Law.  

Rule 14a-8(i)(2) permits a company to exclude a shareholder proposal if implementation of the 

proposal would cause the company to violate any state, federal or foreign law to which it is 

subject.  The Company is incorporated under the laws of the State of Delaware.  For the reasons 

set forth below and in the legal opinion regarding Delaware law from Morris, Nichols, Arsht & 

Tunnell LLP, attached hereto as Exhibit B (the “Delaware Counsel Opinion”), the Company 

believes that the Proposal is excludable under Rule 14a-8(i)(2) because, if implemented, the 

Proposal may cause the Company to violate Delaware law in several respects.   

First, the Proposal seeks to implement a bylaw that would eliminate the business judgment 

standard of review for certain actions taken by the Company’s board of directors (the “Board”).  

The business judgment rule is a standard of judicial review that has long been applied by the 

Delaware courts to board actions.  Delaware law, as a general matter, does not permit a 

corporation from using its bylaws to modify the standard of judicial review for board actions.  

This issue has been directly addressed in case law where the Delaware courts have expressly 

held that modifications to judicial standards of review are only permitted by an affirmative act of 

the Delaware General Assembly.  The Delaware General Corporation Law (the “DGCL”) sets 

forth limited instances where the judicial standard of review may be modified but such instances 

do not include board actions that implicate political or ideological matters as contemplated by the 

Proposal.  In fact, as the Delaware Counsel Opinion notes, the Delaware Chancery Court last 

year rejected application of a heightened standard of review in Simeone v. Walt Disney Co. in 

connection with a complaint seeking books and records to investigate alleged mismanagement 

arising from board actions relating to certain political and ideological matters.  If implemented, 

the Proposal would violate both the DGCL and Delaware case law.  

Second, the Proposal would also contradict the Company’s Certificate of Incorporation which 

eliminates all money damages liability in connection with claims stemming from a director’s 

breach of duty of care.  As explained further in the Delaware Counsel Opinion, the Proposal, if 

implemented, would expose directors to liability, including money damages liability, and place 

the bylaws in direct conflict with the Company’s Certificate of Incorporation.  Delaware law, 

however, does not permit a bylaw to contradict the same company’s certificate of incorporation.  

Third, the Proposal would unlawfully force the Company’s directors to waive a key protection 

and defense in the event of litigation.  The business judgement rule affords directors certain 

defenses against breach of fiduciary duty claims.  The Proposal, if implemented, would eliminate 

such defenses without the prior consent of individual directors.  Given that directors’ liability in 

breach of fiduciary duty claims are assessed individually, the Proposal would be contrary to 
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Delaware law which provides that a party may waive an argument or defense in litigation only 

through his or her own voluntary conduct, or the conduct of his or her counsel or other agent.   

Finally, the Proposal is unlawful under Delaware law because it seeks to constrain Board 

authority and action in a manner that could prevent the Board from fully discharging its fiduciary 

duties.  As discussed further in the Delaware Counsel Opinion, Section 141(a) of the DGCL 

vests a board of directors with the exclusive power to oversee the management of the 

corporation, and this management power may only be limited by the certificate of incorporation, 

not the bylaws.  The Proposal, however, seeks to circumscribe the Board’s authority to act on 

matters relating to political or ideological issues.  Delaware case law has previously held that 

intragovernance documents outside the certificate of incorporation, including bylaw 

amendments, that would curtail a board’s ability to fully exercise its fiduciary duties are 

prohibited under Delaware law.  

The Staff has consistently permitted the exclusion of proposals which, if implemented, would 

result in a violation of state law, including Delaware law.  See Alaska Air Group, Inc. (Mar. 20, 

2023) (permitting exclusion of a proposal requesting, among other things, the board of directors 

to take steps to enable both street name and non-street name shareholders to formally participate 

in acting by written consent on the basis that the proposal, if implemented, would violate Section 

228 of the DGCL); Quotient Technology Inc. (May 6, 2022) (permitting exclusion of a proposal 

requesting the board of directors disqualify all shares owned and/or controlled by executive 

officers from voting to approve a tax benefits preservation plan on the basis that Delaware law 

prohibits unilateral board actions that disenfranchised stockholders); eBay Inc. (Apr. 1, 2020) 

(permitting exclusion of a proposal requesting the company permit employees to elect at least 

20% of the board of directors on the basis that such action would be contrary to Sections 211(b) 

and 212(a) of the DGCL); PayPal Holdings, Inc. (Mar. 9, 2018) (permitting exclusion of a 

proposal requesting, among other things, the board of directors make certain amendments to the 

company’s charter in violation of Delaware law); The Goldman Sachs Group, Inc. (Feb. 1, 2016) 

(permitting exclusion of a proposal requesting the board of directors include outside experts on 

the compensation committee on the basis that such action would violate Section 141(c) of the 

DGCL).  

In addition, the Staff has also specifically permitted the exclusion of proposals which, if 

implemented, would create intra-governance restrictions on the board in violation of Section 

141(a) of the DGCL.  For example, in Bank of America Corporation (Feb. 23, 2012), the Staff 

permitted the exclusion of a proposal requesting the board of directors take action to minimize 

the indemnification of directors to the extent fully permissible under the DGCL on the basis that 

such action would violate the prohibition on intra-governance restrictions under Delaware law.  

See also Monsanto Company (Nov. 7, 2008, recon. denied, Dec. 18, 2008) (permitting exclusion 

of a proposal requesting the board of directors to require all directors to take an oath of 

allegiance to the United States Constitution on the basis that such action constituted an intra-

governance restriction that would limit directors from fully discharging their duties under 

Section 141(a) of the DGCL).  

The Proposal would, if adopted, violate Delaware law in several respects.  Accordingly, the 

Proposal may be properly excluded from the Company’s 2024 Proxy Materials under Rule 14a-

8(i)(2).  
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II. The Proposal May Be Excluded under Rule 14a-8(i)(6) Because the Company Lacks 

the Power to Implement the Proposal.  

Rule 14a-8(i)(6) allows a company to exclude a proposal if the company would lack the power or 

authority to implement the proposal.  As described above, the Proposal would, if implemented, 

cause the Company to violate Delaware law.  The Staff has on numerous occasions permitted 

exclusion under Rule 14a-8(i)(6) of proposals that would cause the company to violate the law of 

the jurisdiction of its incorporation.  See Arlington Asset Investment Corp. (Apr. 23, 2021) 

(permitting exclusion of a proposal that would violate Virginia law); eBay Inc. (Apr. 1, 2020) 

(permitting exclusion of proposal that would violate Delaware law); Highlands REIT, Inc. (Feb. 

7, 2020) (permitting exclusion of proposal that would violate Maryland law); NiSource Inc. 

(Mar. 22, 2010) (permitting exclusion of proposal that would violate Delaware law); Schering-

Plough Corp. (Mar. 27, 2008) (permitting exclusion of proposal that would violate New Jersey 

law), AT&T, Inc. (Feb. 19, 2008) (permitting exclusion of a proposal that would violate 

Delaware law).  

III. The Proposal May Be Excluded under Rule 14a-8(i)(3) Because It Is Contrary to the 

Proxy Rules.  

Pursuant to Rule 14a-8(i)(3), the Company may exclude a shareholder proposal from its proxy 

materials if the proposal or supporting statement is contrary to any of the Commission’s proxy 

rules, including Rule 14a-9, which prohibits materially false or misleading statements in proxy 

soliciting materials.  The Staff has interpreted Rule 14a-8(i)(3) to include shareholder proposals 

that are vague and indefinite, and the Staff has consistently concurred with exclusion of 

shareholder proposals on the basis that “neither the stockholders voting on the proposal, nor the 

company in implementing the proposal (if adopted), would be able to determine with any 

reasonable certainty exactly what actions or measures the proposal requires.”  Staff Legal 

Bulletin No. 14B (Sept. 15, 2004).  The courts have also ruled that “shareholders are entitled to 

know precisely the breadth of the proposal on which they are asked to vote” and that a proposal 

should be excluded when “it [would be] impossible for the board of directors or the stockholders 

at large to comprehend precisely what the proposal would entail.”  New York City Employees’ 

Retirement System v. Brunswick Corp., 789 F. Supp. 144, 146 (S.D.N.Y. 1992); Dyer v. SEC, 

287 F.2d 773, 781 (8th Cir. 1961). 

Consequently, the Staff has routinely permitted the exclusion of proposals that fail to define key 

terms, contain only general or uninformative references as to steps to be taken, or otherwise fail 

to provide sufficient clarity or guidance to enable either shareholders or the company to 

understand how the proposal would be implemented.  For example, the Staff has noted that a 

proposal may be excludable when the “meaning and application of terms and conditions . . . in 

the proposal would have to be made without guidance from the proposal and would be subject to 

differing interpretations” such that “any action ultimately taken by the company upon 

implementation [of the proposal] could be significantly different from the actions envisioned by 

the shareholders voting on the proposal.”  See Fuqua Industries, Inc. (Mar. 12, 1991) (permitting 

exclusion of a proposal to prohibit “any major shareholder . . . which currently owns 25% of the 

Company and has three Board seats from compromising the ownership of the other 

stockholders,” where the meaning and application of such terms as “any major shareholder,” 

“assets/interest” and “obtaining control” would be subject to differing interpretations).  See also 
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Apple Inc. (Dec. 22, 2021) (permitting exclusion of a proposal requesting that the company 

convert to a “public benefit corporation” without clarifying how the company should implement 

such proposal); The Boeing Company (Feb. 23, 2021) (permitting exclusion of a proposal 

requiring that 60% of the company’s directors “must have an aerospace/aviation/engineering 

executive background” where such phrase was undefined); Apple Inc. (Dec. 6, 2019) (permitting 

exclusion of a proposal seeking to “improve guiding principles of executive compensation” that 

did not provide an explanation or definition of the key term “executive compensation”); eBay 

Inc. (Apr. 10, 2019) (permitting exclusion of a proposal requesting that the company “reform the 

company’s executive compensation committee” because “neither shareholders nor the Company 

would be able to determine with any reasonable certainty the nature of the ‘reform’ the 

[p]roposal is requesting,” and that, therefore, “the proposal, taken as a whole, is so vague and 

indefinite that it is rendered materially misleading”); Cisco Systems, Inc. (Oct. 7, 2016) 

(permitting exclusion of a proposal requesting that the board “not take any action whose primary 

purpose is to prevent the effectiveness of shareholder vote without a compelling justification for 

such action,” where it was unclear what board actions would “prevent the effectiveness of [a] 

shareholder vote” and how the essential terms “primary purpose” and “compelling justification” 

would apply to board actions); and AT&T Inc. (Feb. 21, 2014) (permitting exclusion of a 

proposal requesting a review of policies and procedures related to the “directors’ moral, ethical 

and legal fiduciary duties and opportunities,” where such phrase was undefined). 

The Proposal includes two key terms that are not clearly defined and may be subject to a wide 

range of interpretations.  First, the Proposal provides that directors may decline to waive the 

protections of the business judgment rule if the board “expressly affirms the challenged conduct 

was based on a net-positive expected value calculation.”  Neither the Proposal nor the supporting 

statement provides clear guidance on how a “net-positive expected value calculation” would be 

determined, including what factors the Board would need to consider and how such factors ought 

to be weighed against each other.  While the supporting statement seems to imply that the focus 

on any “expected value calculation” should focus on financial outcomes, neither the Proposal nor 

the supporting statement provides guidance on what kinds of financial metrics should be taken 

into consideration and over what time horizon.  Consequently, any shareholder and the 

Company, in interpreting and implementing the Proposal, if adopted, would not be able to 

determine with any reasonable certainty exactly what actions or measures the Proposal requires. 

In addition, the Proposal further provides that directors may decline to waive the protections of 

the business judgment rule if “the challenged conduct . . . was implemented directly or indirectly 

by a viewpoint diverse board.”  Again, neither the Proposal nor the supporting statement 

provides any guidance as to what criteria the Board would need to meet to be deemed “viewpoint 

diverse.”  In the absence of any guidance, there can be a range of interpretations as to what may 

constitute a “viewpoint diverse” board, including a board that may have a diversity of 

perspectives on the particular issue in question or a board whose members possess diverse 

perspectives more broadly.  Diversity can also be measured in different ways whether it be 

through the background and experiences of board members or their philosophical, religious or 

political views.  Given the significant range of interpretations that can be given to the term 

“viewpoint diverse,” it is unlikely that any shareholder and the Company, in interpreting and 

implementing the Proposal, if adopted, would be able to determine with any reasonable certainty 

exactly what actions or measures the Proposal requires. 
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Given that the Proposal includes key terms that are undefined and subject to an indefinite range 

of interpretations,  we ask that the Staff concur that the Company may exclude the Proposal from 

its 2024 Proxy Materials under Rule 14a-8(i)(3) on the basis that the Proposal is inherently vague 

and indefinite, in violation of Rule 14a-9. 

CONCLUSION 

Based on the foregoing analyses, the Company respectfully requests the Staff’s concurrence with 

the Company’s view or, alternatively, that the Staff confirm that it will not recommend any 

enforcement action if the Company excludes the Proposal from the 2024 Proxy Materials. 

If we can be of any further assistance in this matter, please do not hesitate to call me at (212) 

403-1138.  If the Staff is unable to concur with the Company’s conclusions without additional 

information or discussions, the Company respectfully requests the opportunity to confer with 

members of the Staff prior to the issuance of any written response to this letter.  In accordance 

with Staff Legal Bulletin No. 14F, Part F (Oct. 18, 2011), please kindly send your response to 

this letter by email to CXWLu@wlrk.com. 

Very truly yours, 

 

Carmen X. W. Lu 

 

Enclosures 

cc: Elizabeth H. Baran, DICK’S Sporting Goods, Inc.  

 Eric S. Klinger-Wilensky, Morris, Nichols, Arsht & Tunnell LLP 

 James D. Honaker, Morris, Nichols, Arsht & Tunnell LLP 

 Stefan Padfield, National Center for Public Policy Research 
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EXHIBIT A 

 

Proponent’s Proposal and Supporting Statement 
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Exhibit B 

 

Opinion of Morris, Nichols, Arsht & Tunnell LLP 






















