
December 20, 2023 

Via Online Shareholder Proposal Form 

U.S. Securities and Exchange Commission 
Division of Corporation Finance 
Office of Chief Counsel 
100 F Street, N.E. 
Washington D.C. 20549 

Re:  Shareholder Proposal Submitted by the National Center for Public Policy Research 

Dear Sir or Madam: 

In accordance with Rule 14a-8(j) under the Securities Exchange Act of 1934, as 
amended (the “Exchange Act”), American Express Company, a New York corporation (the 
“Company”), hereby gives notice of the Company’s intention to omit from its proxy statement for 
its 2024 annual meeting of shareholders (the “2024 Proxy Statement”) a shareholder proposal (the 
“Proposal”) submitted by the National Center for Public Policy Research (the “Proponent”). A 
copy of the Proposal, together with the supporting statement included in the Proposal, is attached 
hereto as Exhibit A. 

The Company requests confirmation that the staff of the Division of Corporation 
Finance (the “Staff”) of the Securities and Exchange Commission (the “Commission”) will not 
recommend any enforcement action if the Company omits the Proposal from the 2024 Proxy 
Statement pursuant to Rule 14a-8(i)(7) under the Exchange Act because the Proposal deals with 
matters relating to the Company’s ordinary business operations and seeks to micromanage the 
Company.  

In accordance with Rule 14a-8(j), we are submitting this letter to the Commission 
no later than 80 calendar days before the Company expects to file its definitive 2024 Proxy 
Statement with the Commission. Pursuant to Staff Legal Bulletin No. 14D (CF), Shareholder 
Proposals (November 7, 2008) and related Staff guidance, we have submitted this letter and its 
attachments to the Commission electronically through the Staff’s online Shareholder Proposal 
Form. In accordance with Rule 14a-8(j), a copy of this submission is being forwarded 
simultaneously to the Proponent. This letter constitutes the Company’s statement of the reasons it 
deems the omission of the Proposal from the 2024 Proxy Statement to be proper. 

The Company intends to file its definitive 2024 proxy materials on March 15, 
2023 and print shortly thereafter. 

THE PROPOSAL 

The proposed resolution included in the Proposal provides as follows: 

Resolved: Shareholders request that the American Express 
Company (the Company) Board of Directors issue a public report, 
omitting proprietary and privileged information, concerning its 
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More recently, in Staff Legal Bulletin No. 14L (November 3, 2021) (“SLB No. 14L”), 
the Staff rescinded prior guidance that a company may exclude a shareholder proposal in respect 
of its ordinary business operation if the proposal did not raise a policy issue that was significant to 
a particular company. In SLB No. 14L, the Staff realigned its approach for determining whether a 
proposal relates to ordinary business to provide an exception for proposals that raise significant 
social policy issues that transcend the ordinary business of the company. In explaining the change, 
the Staff noted, “[W]e have found that focusing on the significance of a policy issue to a particular 
company has drawn the Staff into factual considerations that do not advance the policy objectives 
behind the ordinary business exception,” which “did not yield consistent, predictable results.”  

In addition, in SLB No. 14L, the Staff provided guidance on its position on 
micromanagement when evaluating requests to exclude a proposal on that basis under the ordinary 
business exception. The Staff stated that it will no longer view proposals that seek detail or seek 
to promote timeframes or methods as per se micromanagement. Instead, the Staff will focus on 
the level of detail and granularity sought in the proposal and may look to well-established 
frameworks or references in considering what level of detail may be too complex for shareholder 
input. The Staff also noted that it will look to the sophistication of investors generally, the 
availability of data and the robustness of public discussion in considering whether a proposal’s 
matter is too complex for shareholders, as a group, to make an informed judgment. 

2) The Proposal may be excluded because it involves issues within the Company’s 
ordinary business operations. 

The Commission has stated that a proposal requesting the dissemination of a report is 
excludable under Rule 14a-8(i)(7) if the substance of the proposal is within the ordinary business of the 
company. See Exchange Act Release No. 34-20091 (Aug. 16, 1983) (“[T]he staff will consider whether 
the subject matter of the special report or the committee involves a matter of ordinary business; where 
it does, the proposal will be excludable under Rule 14a-8(c)(7).”); see also Rite Aid Corporation (May 
2, 2022) (permitting exclusion under Rule 14a-8(i)(7) of a proposal that requested a report on the 
Company’s customer service ranking within the drugstore industry); Netflix, Inc. (Mar. 14, 2016) 
(permitting exclusion under Rule 14a-8(i)(7) of a proposal that requested a report describing how 
company management identifies, analyzes and oversees reputational risks related to offensive and 
inaccurate portrayals of Native Americans, American Indians and other indigenous peoples, how it 
mitigates these risks and how the company incorporates these risk assessment results into company 
policies and decision-making, noting that the proposal related to the ordinary business matter of the 
“nature, presentation and content of programming and film production”). 

The Staff has also consistently permitted exclusion of shareholder proposals 
relating to a company’s general legal compliance program. See, e.g., JPMorgan Chase & Co. (Mar. 
21, 2023) (permitting exclusion under Rule 14a-8(i)(7) of a proposal requesting a report on “the 
[c]ompany’s policy in responding to requests to close, or in issuing warnings of imminent closure 
about, customer accounts by any agency or entity operating under the authority of the executive 
branch of the United States Government.”); Eagle Bancorp, Inc. (Mar. 29, 2022) (permitting 
exclusion under Rule 14a-8(i)(7) of a proposal requesting an independent review of certain 
investigations performed by the company); Navient Corp. (Mar. 26, 2015, recon. denied Apr. 8, 
2015) (permitting exclusion under Rule 14a-8(i)(7) of a proposal requesting “a report on the 
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company’s internal controls over student loan servicing operations, including a discussion of the 
actions taken to ensure compliance with applicable federal and state laws,” as “concern[ing] a 
company’s legal compliance program”); Raytheon Co. (Mar. 25, 2013) (permitting exclusion 
under Rule 14a-8(i)(7) of a proposal requesting a report on “the board’s oversight of the 
[c]ompany’s efforts to implement the provisions of the Americans with Disabilities Act, the Fair 
Labor Standards Act, and the Age Discrimination in Employment Act,” noting that “[p]roposals 
that concern a company’s legal compliance program are generally excludable under Rule 14a-
8(i)(7)”); FedEx Corp. (July 14, 2009) (permitting exclusion under Rule 14a-8(i)(7) of a proposal 
requesting a report on compliance by the company and its contractors with federal and state laws 
governing the proper classification of employees and contractors, noting that the proposal relates 
to the ordinary business matter of a company’s “general legal compliance program”); The Coca-
Cola Co. (Jan. 9, 2008) (permitting exclusion under Rule 14a-8(i)(7) of a proposal seeking an 
annual report comparing laboratory tests of the company’s products against national laws and the 
company’s global quality standards, noting that the proposal relates to the ordinary business matter 
of the “general conduct of a legal compliance program”); Verizon Communications Inc. (Jan. 7, 
2008) (permitting exclusion under Rule 14a-8(i)(7) of a proposal seeking the adoption of policies 
to ensure that the company does not illegally trespass on private property and a report on company 
policies for preventing and handling such incidents, noting that the proposal relates to the ordinary 
business matter of a company’s “general legal compliance program”); The AES Corp. (Jan. 9, 
2007) (permitting exclusion under Rule 14a-8(i)(7) of a proposal requesting that the board create 
an ethics committee to monitor the company’s compliance with, among other things, federal and 
state laws, noting that the proposal relates to the ordinary business matter of the “general conduct 
of a legal compliance program”). 
 

In this instance, the Proposal requests that the Board issue a report concerning its 
oversight of management’s decision-making regarding the potential use of an MCC for standalone gun 
and ammunition stores (“MCC 5723”). The Proposal specifies that such a report should cover “the 
Company’s governance of MCC standards, as well as disclose and explain the justification for its 
position on an MCC for gun and ammunition stores, and the risk associated with its position.” The 
subject matter of the Proposal is the Company’s operation of its payment processing services and the 
ordinary business matter of the Company’s legal compliance program in evaluating the risks related to 
the potential use of MCC 5723 given recently enacted state laws related to the code. 

The Company is a globally integrated payments company that offers its products and 
services worldwide. Processing payments is central to the Company’s business, with the Company 
offering credit card, charge card, banking and other payment and financing products as well as merchant 
acquisition and processing services. There are many different players and providers who may be 
involved in payment processing transactions, including financial institutions with whom the Company 
has a direct relationship; merchants with whom the Company does not have a direct relationship; 
network enablement providers; affiliate or reseller programs; technology partners involved in specific 
types of activities (e.g., digital wallets); and so forth. Each participant may also have various lines of 
business and operate across different geographies or show up in the Company’s network in multiple 
ways. Given the Company’s complex payment processing business, decisions around enabling or not 
enabling MCC codes which can categorize the types of businesses where cards and/or electronic 
payment system services may be used are essential to management’s ability to run the Company in 
compliance with all applicable laws and regulations and involve what are fundamentally management 
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questions. 

MCC 5723 was approved by the Geneva, Switzerland-based International Organization 
for Standardization (“ISO”), for gun and ammunition stores on September 9, 2022. The Company 
initially announced that it would implement MCC 5723, as did other payment processing businesses, 
but then announced in March 2023 that it paused its implementation of MCC 5723 in light of recently 
proposed legislation in multiple U.S. states. Specifically, since the creation of MCC 5723, a number of 
states including Texas, Florida, Montana, North Dakota, West Virginia, Mississippi and Idaho have 
passed legislation that, among other things, prohibits or restricts the use of MCC 5723 by payment card 
issuers / networks like the Company.1 Similar proposed legislation is pending in several other states.2 
At the same time, one state (California) has passed legislation requiring payment card networks like the 
Company to, among other things, make MCC 5723 available for certain merchants by as early as July 
1, 2024.3 Given the uncertainty created by laws that vary (and potentially conflict) by state as well as 
the ongoing nature of these developments, the Company continues to monitor and evaluate the risks 
associated with the potential use of MCC 5723 to ensure compliance with all applicable federal and 
state laws and regulations.  

The Company is highly regulated and subject to extensive and comprehensive 
regulation under federal and state laws, as well as the applicable laws of the jurisdictions outside the 
United States where the Company does business. MCCs are technical standards that payment card 
issuers/networks and other payment service providers have used for nearly two decades, and there are 
hundreds of industry categories. These codes relate to a merchant’s primary business. They are one of 
many inputs that the Company receives from merchants, processors, payment facilitators and/or 
merchant acquirers to understand the industries in which the Company’s merchants operate. Similar to 
other card networks, the Company generally adopts MCCs issued by ISO to follow the industry 
standards designed to facilitate consistency and interoperability across the global payments ecosystem. 
The Company does not and cannot use MCCs to track product-level purchases or individual consumers’ 
personal information, as MCCs only provide information with respect to a merchant’s primary business 
and do not provide Stock Keeping Unit level data that is associated with specific products purchased at 
a merchant. Decisions regarding the use or enablement of MCCs involve legal, regulatory and 
operational considerations of the kind that are fundamental to the Company’s day-to-day operations 
such that they cannot, as a practical matter, be subject to shareholder oversight. As a result, the Company 
believes the Proposal may be properly omitted from the 2024 Proxy Statement pursuant to Rule 14a-
8(i)(7). 

3) The Proposal may be excluded because it seeks to “micromanage” the Company. 
 

The Proposal also can be excluded under Rule 14a-8(i)(7) because it seeks to 
micromanage the Company “by probing too deeply into matters of a complex nature upon which 
shareholders, as a group, would not be in a position to make an informed judgment.” See 1998 
Release. In SLB No. 14L, the Staff clarified that in evaluating companies’ micromanagement 
arguments, it will “focus on the level of granularity sought in the proposal and whether and to what 

 
1 See H.B. No. 2837 (Tex. 2023), S.B. No.214 (Fla. 2023), S.B. No. 359 (Mont. 2023), H.B. No. 1487 (N.D. 2023), 
H.B. No. 2004 (W. Va. 2023), H.B. No. 1110 (Miss. 2023), and H.B. No. 295 (Idaho, 2023).  
2 See, e.g., S.B. No. 148 (Ohio. 2023), A.B. No. 468 (Wis. 2023). 
3 See A.B. No. 1587 (Cal. 2023). 
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extent it inappropriately limits discretion of the board or management.” The Staff further noted 
that this approach is “consistent with the Commission’s views on the ordinary business exclusion, 
which is designed to preserve management’s discretion on ordinary business matters but not 
prevent shareholders from providing high-level direction on large strategic corporate matters” 
(emphasis added). 

 
The Proposal attempts to probe too deeply into the judgment of management and 

the Board by requesting the Company to “disclose and explain the justification for its position on 
an MCC for gun and ammunition stores.” As noted above, the Company is currently evaluating 
the potential use of MCC 5723 and its impact on the Company’s business as legal and regulatory 
requirements continue to develop. As noted above, since ISO’s approval of MCC 5723, a number 
of states have passed or are considering legislation that would prohibit or restrict the use of MCC 
5723 while one state has passed legislation requiring the use of MCC 5723. Formulation and 
operationalization of any network approach that would be necessary to comply with this patchwork 
of state regulations, not to mention any other current or future Federal requirements, is complex 
and technical. Requiring the Company to issue a report on management’s decision-making 
regarding any potential use of MCC 5723 for which implementation is under ongoing operational 
evaluation and complex state-by-state legal analysis would impermissibly interfere with the 
fundamental discretion of management to direct the course (and ultimately, the outcome) of such 
evaluation and any implementation. Furthermore, this evaluation, and the related 
operationalization, is necessarily granular and technical as it requires extensive consultation with 
external legal counsel as well as the third-party acquirers and processors the Company works with 
on a regular basis. Disrupting the evaluation would be unduly invasive to management’s standard 
procedures, and shareholders are not in a position to make an informed judgment on such a topic, 
particularly as the legal and regulatory landscape continues to develop. Reporting the risks 
associated with the Company’s potential use of MCC 5723 as requested by the Proposal would 
also unnecessarily micromanage the Company. Even though the Proposal appears to only request 
the reporting on risks rather than any specific risk management actions, the Proposal’s underlying 
intent is to oversee and override management’s decision around whether, and under what 
circumstances, to use or enable a merchant category for firearms retailers, which is squarely within 
management’s responsibility with respect to the operation of its payment systems as well as its 
general legal compliance function. The Staff has permitted the exclusion of shareholder proposals 
that attempt to micromanage a company by substituting shareholder judgment for that of 
management with respect to complex day-to-day business operations that are beyond the expertise 
and experience of shareholders. See, e.g., The Coca-Cola Company (Feb. 16, 2022) (permitting 
exclusion of a proposal because it micromanaged the company by requiring it to submit any 
proposed political statement to the next shareholder meeting for approval). 
 

4) The Proposal does not raise policy issues that transcend the Company’s ordinary 
business matters. 

 
In the 1998 Release, the Commission stated that proposals relating to ordinary business 

matters but focusing on sufficiently significant policy issues generally would not be excludable, because 
the proposals would “transcend the day-to-day business matters and raise policy issues so significant 
that it would be appropriate for a shareholder vote.” This approach allows shareholders to have the 
“opportunity to express their views . . . [on] proposals that raise sufficiently significant social policy 
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issues.” See the 1998 Release. The Staff reiterated this guidance in November 2021 and retracted prior 
guidance with respect to the “nexus requirement,” stating that the “[S]taff will no longer focus on 
determining the nexus between a policy issue and the company, but will instead focus on the social 
policy significance of the issue that is the subject of the shareholder proposal. In making this 
determination, the staff will consider whether the proposal raises issues with a broad societal impact, 
such that they transcend the ordinary business of the company.” Section B.2. of SLB No. 14L.  

 
The Staff has made clear that the mere mention of an issue with a broad societal 

impact, or the mere fact that an ordinary business issue might tangentially impact society more 
broadly, is insufficient to transform a proposal that is otherwise about ordinary business issues into 
one that pertains to “high-level direction on large strategic corporate matters” that the Staff recently 
confirmed in SLB No. 14L as deserving shareholder oversight and vote. For example, earlier this 
year, the Staff concurred with the Company’s exclusion of a prior proposal by the Proponent 
requesting a report describing the Company’s intention to reduce the risks associated with tracking 
information regarding firearm sales because such proposal “relate[d] to, and d[id] not transcend, 
ordinary business matters.” American Express Company (Mar. 9, 2023).  

 
The Company acknowledges that in Mastercard Inc. (Apr. 25, 2023), the Staff did 

not concur with the exclusion of a seemingly similar proposal requesting that the company prepare 
a report describing the “oversight of management’s decision-making regarding any application to 
ISO to establish a merchant category code (MCC) for standalone gun and ammunition stores.” 
However, as discussed herein, since ISO’s adoption of MCC 5723 in September of 2022 and the 
Staff’s response to Mastercard Inc. in April 2023, seven states have enacted legislation prohibiting 
the use of MCC 5723 while one state has enacted legislation that would require payment card 
networks to assign MCC 5723 to certain firearms merchants. Further, proposed legislation 
restricting the use of MCC 5723 is pending in several other states. Accordingly, the Proposal is 
distinguishable from the proposal in Mastercard Inc. because the focus here is not simply on the 
policies and procedures governing how the Company categorizes firearms merchants. Instead, 
because of the complex mosaic of state laws that have been enacted and may be enacted in the 
future related to the implementation of MCC 5723, the Proposal seeks a level of detail and 
granularity that is too complex for shareholder input. By requesting that a report include a 
discussion of the consideration of the risk associated with the potential use of MCC 5723, the 
Proposal attempts to micromanage the Company by substituting shareholder judgment for that of 
management with respect to complex day-to-day business operations and legal compliance that 
are beyond the expertise and experience of shareholders. The Staff has reaffirmed its position that 
proposals that reference or touch on topics that might raise significant social policy issues—but 
that do not focus on or have only tangential implications for such issues—are not transformed from 
an otherwise ordinary business proposal into one that transcends ordinary business after the 
publication of SLB No. 14L with its decisions in Deere & Company (Jan. 3, 2022) and American 
Express Company (Mar. 11, 2022), in both of which the Staff agreed that proposals seeking the 
publication of the company’s employee training materials did not transcend ordinary business 
matters despite their concern with anti-racism and racial equity issues. Here, although the Proposal 
touches on issues related to firearms, its main request focuses primarily on the ordinary business 
matter of the Company’s operation of its payment systems as well as its general legal compliance 
function. Accordingly, the Proposal is excludable under Rule 14a-8(i)(7). 
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CONCLUSION 

For the foregoing reasons, the Company respectfully requests that the Staff confirm 

that it will not recommend enforcement action if the Company omits the Proposal from its 2024 

Proxy Statement.  

If you have any questions or require any additional information, please do not 

hesitate to contact Kristina V. Fink at (212) 640-2000 or corporatesecretarysoffice@aexp.com. If 

the Staff is unable to agree with our conclusions without additional information or discussions, we 

respectfully request the opportunity to confer with members of the Staff prior to issuance of any 

written response to this letter. 

Sincerely, 

Kristina V. Fink 
Corporate Secretary and Chief Governance Officer 

Enclosure 

cc: Scott Shepard, via email at  
Stefan Padfield, via email at  
Francesca L. Odell, Cleary Gottlieb Steen & Hamilton LLP 
Lillian Tsu, Cleary Gottlieb Steen & Hamilton LLP 



 

Exhibit A 

The Proposal 

See attached. 

 
 
  







Report on Company’s Policy on Merchant Category Codes 
 
 
Supporting Statement: In an effort to appease anti-Second Amendment advocates, the 
Company previously considered tracking firearms purchases through the use of merchant 
category codes (though it paused that project in early 2023).1 To do so, the Company would have 
separately categorized sales at firearms stores, which were previously labeled as “general 
merchandise” sales.2  
 
Broadly categorizing sales at firearms stores, however, unduly targets those who seek to obtain 
firearms in a lawful manner and does nothing to address violence by those who obtain firearms 
through illicit means. Indeed, a University of Pittsburgh study found that lawful gun owners 
commit less than a fifth of all gun crimes.3  
 
It is also unclear to what extent the merchant category code information from firearm store sales 
would be shared with law enforcement or other governmental entities. For instance, banks and 
other card issuers already block card purchases considered risky or prone to fraud and act as 
agents of the government in monitoring payments for suspicious activity, including transactions 
that could finance terrorism.4  
 
As such, included in this risk evaluation should be a consideration of whether the best choice is 
not to track these lawful and constitutionally protected purchases in any way, as well as the 
dangers associated with sharing any information gathered with government representatives 
whose use of the information can only be to surveil and harass those who exercise their lawful 
right to keep and bear Arms.5  
 
About 40% of Americans say they or someone in their household owns a gun, and 22% of 
individuals (about 72 million people) report owning a gun.6 And given valid concerns over the 
privacy of gun ownership – case in point, the tracking of purchases from firearms stores by 
financial institutions – it is very likely those numbers are even higher. The Company should 
therefore carefully evaluate the potential risks to its bottom-line and its customers before it 
further embraces the agenda of the anti-Second Amendment lobby. 
 
Given that the original initiative to track gun and ammunition purchases was paused, 
shareholders would benefit from transparency regarding the issue of how the Board of Directors 

 
1 https://www.reuters.com/business/finance/mastercard-pause-work-new-payments-code-firearms-sellers-2023-
03-09/  
2 https://www.foxbusiness.com/economy/visa-mastercard-amex-categorize-gun-store-sales-separately  
3 https://www.upmc.com/media/news/fabio-firearms ; 
https://www.washingtonpost.com/news/wonk/wp/2016/07/27/new-evidence-confirms-what-gun-rights-
advocateshave-been-saying-for-a-long-time-about-crime/ ; 
https://www.heritage.org/firearms/commentary/eight-stubborn-facts-gun-violence-america    
4 https://www.wsj.com/articles/visa-mastercard-amex-to-track-gun-shops-with-new-merchant-code-11662915056  
5 
https://www.law.cornell.edu/wex/second amendment#:~:text=The%20Second%20Amendment%20of%20the,reg
ar  
6 https://wamu.org/story/20/09/18/how-many-people-in-the-u-s-own-guns/  



of American Express is overseeing any final position taken on any MCC application for 
standalone gun and ammunition stores, and whether American Express is appropriately 
considering the risks inherent in its oversight of this matter. Failure to do so may expose the 
Company to regulatory, reputational, and litigation risks that may threaten long-term shareholder 
value. 
 
Resolved: Shareholders request that the American Express Company (the Company) Board of 
Directors issue a public report, omitting proprietary and privileged information, concerning its 
oversight of management’s decision-making regarding the potential use of a merchant category 
code (MCC) for standalone gun and ammunition stores. This report should cover the Company’s 
governance of MCC standards, as well as disclose and explain the justification for its position on 
an MCC for gun and ammunition stores, and the risk associated with its position. 
 

 



 

Exhibit B 

Deficiency Letter and Related Correspondence  

See attached. 

 


























