
 

 

        April 23, 2025 

  

Mark R. Busch 

K&L Gates LLP 

 

Re:  Exact Sciences Corporation (the “Company”) 

Incoming letter dated February 3, 2025 

 

Dear Mark R. Busch: 

 

This letter is in response to your correspondence concerning the shareholder 

proposal (the “Proposal”) submitted to the Company by the North Atlantic States 

Carpenters Pension Fund for inclusion in the Company’s proxy materials for its 

upcoming annual meeting of security holders. 

 

 The Proposal asks the board of directors to adopt a new director election 

resignation governance provision in the Company’s corporate governance principles.  

 

 We are unable to concur in your view that the Company may exclude the Proposal 

under Rule 14a-8(i)(3). We do not believe that the Proposal, taken as a whole, is so vague 

or indefinite that it is rendered materially misleading.  

 

Copies of all of the correspondence on which this response is based will be made 

available on our website at https://www.sec.gov/corpfin/2024-2025-shareholder-

proposals-no-action. 

 

        Sincerely, 

 

        Rule 14a-8 Review Team 

 

 

cc:  David Minasian 

 North Atlantic States Regional Council of 

Carpenters  

https://www.sec.gov/corpfin/2024-2025-shareholder-proposals-no-action
https://www.sec.gov/corpfin/2024-2025-shareholder-proposals-no-action
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Second, I would like to point your attention to the recent decision of the Delaware Supreme Court in Coster v. UIP 
Companies, Inc., 300 A.3d 656, 672 (Del. 2023), in which the Delaware Supreme Court concluded that 
the Blasius “compelling justification” standard was “unworkable in practice.” Coster, 300 A.3d at 
669.  Specifically, the Delaware Supreme Court stated that “[t]he Blasius ‘compelling justification’ standard of 
review turned out to be unworkable in practice. Once the court required a compelling justification to justify the 
board’s action, the outcome was, for the most part, preordained.” Id. (citations omitted).   

Further, we are concerned that the proposal is materially misleading and, therefore, violates Rule 14a-9 of the 
Exchange Act because what constitutes a “compelling reason” is unclear and uncertain.  Just as the Delaware 
Supreme Court found the “compelling justification” standard “unworkable in practice” in the Coster decision, the 
Company and our board of directors find, and we believe our stockholders will find, the ”compelling reason” 
standard to be unworkable in application.  For these reasons we cannot adopt the policy revisions outlined in the 
proposal.   

However, our board understands and appreciates the significance of a stockholder vote resulting in a director 
receiving less than a majority vote in an uncontested election and acknowledges its indispensable obligation 
under Delaware law to exercise its fiduciary duties in applying our existing director resignation policy.  Therefore, 
we would be willing to revise our Corporate Governance Guidelines to include language expressly requiring the 
board (and the Corporate Governance and Nominating Committee) to exercise its Delaware common law fiduciary 
duties in connection with the decision to accept or reject the resignation of a director that does not receive a 
majority vote in an uncontested election. 

Please let me know if you would like to discuss. 

Best regards, 

Jim 

 
James Herriott 
Senior Vice President, General Counsel and Secretary 
  
Mobile:  | Office:  
Exact Sciences Corporation | 5505 Endeavor Lane, Madison, WI 53719 
  

 
   
We are Exact Sciences, maker of Cologuard®, Oncotype DX®, and other life-changing tests. 
Our purpose is to help eradicate cancer by preventing it, detecting it earlier, and guiding personalized treatment.  
Learn more at ExactSciences.com 
The contents of this electronic message, including any attachments, are intended only for the use of the 
individual or entity to which they are addressed and may contain information that is privileged, 
confidential, and/or exempt from disclosure under applicable law. If you are not the intended recipient, 
you are hereby notified that any use, dissemination, distribution or copying of this email or any 
attachments is strictly prohibited. If you have received this transmission in error, please immediately 
contact the sender and delete this message, along with any attachments.  




