
 
        April 18, 2024 
  
Rick Wirthlin  
Irell & Manella LLP 
 
Re: Big 5 Sporting Goods Corporation (the “Company”) 

Incoming letter dated February 19, 2024 
 

Dear Rick Wirthlin: 
 

This letter is in response to your correspondence concerning the shareholder 
proposal (the “Proposal”) submitted to the Company by Chris Mueller for inclusion in the 
Company’s proxy materials for its upcoming annual meeting of security holders. 
 
 There appears to be some basis for your view that the Company may exclude the 
Proposal under Rule 14a-8(e)(2) because the Company received it after the deadline for 
submitting proposals. Accordingly, we will not recommend enforcement action to the 
Commission if the Company omits the Proposal from its proxy materials in reliance on 
Rule 14a-8(e)(2).  
 

Copies of all of the correspondence on which this response is based will be made 
available on our website at https://www.sec.gov/corpfin/2023-2024-shareholder-
proposals-no-action. 
 
        Sincerely, 
 
        Rule 14a-8 Review Team 
 
 
cc:  Chris Mueller  
 

https://www.sec.gov/corpfin/2023-2024-shareholder-proposals-no-action
https://www.sec.gov/corpfin/2023-2024-shareholder-proposals-no-action
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VIA ONLINE PORTAL SUBMISSION 

Office of Chief Counsel 

Division of Corporation Finance 

Securities and Exchange Commission 

100 F Street, NE 

Washington, D.C. 20549 

 

 

Re: Big 5 Sporting Goods Corporation 

Shareholder Proposal of Chris Mueller 

Securities Exchange Act of 1934 (“Exchange Act”) — Rule 14a-8 

Dear Ladies and Gentlemen: 

This letter is to inform you that our client, Big 5 Sporting Goods Corporation (the 

“Company”), intends to omit from its proxy statement and form of proxy for its 2024 Annual 

Meeting of Shareholders (collectively, the “2024 Proxy Materials”) a shareholder proposal 

and statement in support thereof (the “Proposal”) from Chris Mueller (the “Proponent”). A 

copy of the Proposal is attached to this letter as Exhibit A.  

Pursuant to Rule 14a-8(j), we have: 

• filed this letter with the Securities and Exchange Commission (the 

“Commission”); and 

• concurrently sent a copy of this correspondence to the Proponent. 

Rule 14a-8(k) provides that shareholder proponents are required to send companies a 

copy of any correspondence that the proponents elect to submit to the Commission or the 

Staff. Accordingly, if the Proponent elects to submit additional correspondence to the 

Commission or the Staff with respect to the Proposal, a copy of that correspondence should 

be furnished concurrently to the undersigned on behalf of the Company pursuant to Rule 14a-

8(k). 

Rule 14a-8(j) requires that a company file with the staff of the Division of Corporation 

Finance (the “Staff”) its reasons for excluding a shareholder proposal no later than 80 days 

prior to the filing of its definitive proxy statement and form of proxy with the Commission.  

However, Rule 14a-8(j) also provides that the Staff may permit a company to make its 
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submission after that deadline if the company demonstrates good cause for missing the 

deadline.   

The Company intends to file its definitive 2024 Proxy Materials no later than April 

29, 2024.  (April 29, 2024 is 120 days after the end of the Company’s 2023 fiscal year, and, 

pursuant to Instruction G(3) of Form 10-K, the Company must file its 2024 Proxy Statement 

no later than that date in order to be able to incorporate by reference certain information from 

its 2024 Proxy Statement into Part III of its Form 10-K for its fiscal year ended December 31, 

2023.)   

The 80th calendar day prior to the Company’s anticipated April 29, 2024 proxy filing 

date is February 9, 2024 and this submission is being made after that date.  The timing of this 

submission by the Company is driven by the fact that the Company did not receive the 

Proposal itself until February 8, 2024—81 days prior to the latest date on which the Company 

intends to file its 2024 Proxy Statement, which did not give the Company adequate time to 

respond to the Proposal prior to the deadline imposed by Rule 14a-8(j).  The Company 

believes that these circumstances constitute “good cause” for accepting a submission later 

than the deadline that is normally imposed pursuant to Rule 14a-8(j).  Accordingly, the 

Company hereby respectfully requests, pursuant to Rule 14a-8(j), that the Staff accept this 

submission notwithstanding that it is being delivered less than 80 calendar days prior to the 

latest anticipated filing date of its 2024 Proxy Statement.   

THE PROPOSAL 

The Proposal states in relevant part as follows: 

My proposal: Big 5 Sporting Goods should disclose registered shareholder share 

totals on 10-Q and 10-K reports.  Registered share totals should include separate 

tallies of shares held by investors in DRS and DSPP form (and CEDE if possible).  

In addition, our company should upgrade its investment plan, and move away from 

Computershare’s boilerplate DirectStock plan.  

 

BASIS FOR EXCLUSION 

The Company respectfully requests the Staff’s concurrence that the Company may 

exclude the Proposal from its 2024 Proxy Statement materials in reliance on Rule 14a-8(e) 

because the Proposal was received by the Company on February 8, 2024, which is 40 days 

after the December 30, 2023 deadline for submitting shareholder proposals that the Company 

disclosed in its 2023 proxy materials.  

ANALYSIS 
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Rule 14a-8(e) provides that a proposal may be excluded if it is not submitted prior to 

the deadline set forth in the company’s proxy statement for the prior year’s annual meeting.   

 The Company’s definitive proxy statement for its 2023 annual stockholders meeting 

provided in relevant part as follows:   

STOCKHOLDER PROPOSALS 

In order to be eligible for inclusion in the Company’s proxy 

statement and proxy card for the next annual meeting of the 

Company’s stockholders (“2024 Annual Meeting”) pursuant 

to Rule 14a-8 under the Exchange Act, stockholder proposals 

must be received by the Secretary of the Company at its 

principal executive offices no later than December 30, 2023, 

if the Company’s 2024 Annual Meeting is held within 30 days 

of June 7, 2024. [emphasis added] 

A copy of page 47 from the Company’s proxy statement for its 2023 annual meeting 

is attached to this letter as Exhibit B.  The Company calculated the December 30, 2023 

deadline in the manner described in Rule 14a-8(e) and Staff Legal Bulletin No. 14 (July 13, 

2001).  In calculating the deadline, the Company (i) started with the release date of the 2023 

Proxy Statement (i.e., April 28, 2023), (ii) increased the year by one (i.e., April 28, 2024), and 

then (iii) counted back 120 calendar days, with the result of a December 30, 2023 deadline.   

The Company did not receive the Proposal, which was sent by US mail certified, until 

February 8, 2024, which was 40 calendar days after the applicable deadline.  In fact, the 

Proposal was dated January 28, 2024 (29 days after the deadline in the Company’s 2023 proxy 

statement) and according to USPS records (see Exhibit C), the Proposal was not deposited 

into the mails until January 30, 2024, which was 31 days after the applicable deadline.   

The Staff has strictly construed the deadline for submitting shareholder proposals 

under Rule 14a-8(e) and has permitted companies to exclude proposals received at a 

company’s principal executive offices after the submission deadline. See, e.g., Etsy, Inc. 

(avail. Apr. 19, 2022) (concurring with the exclusion of a proposal received one day after the 

submission deadline); Dow Inc. (Feb. 15, 2022) (concurring with the exclusion of a proposal 

submitted via email 32 minutes following the close of business on the deadline date when the 

proxy statement disclosed that a physical mailing was required); Walgreens Boots Alliance, 

Inc. (Oct. 12, 2021) (concurring with the exclusion under Rule 14a-8(e)(2) of a proposal 

received two days after the submission deadline). Accordingly, the Proposal is excludable 

under Rule 14a-8(e) because the Proposal was received after the applicable submission 

deadline.   
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CONCLUSION 

Based upon the foregoing analysis, we respectfully request that the Staff concur that 

it will take no action if the Company excludes the Proposal from its 2024 Proxy Materials. 

We would be happy to provide you with any additional information and answer any 

questions that you may have regarding this subject. Correspondence regarding this letter 

should be sent to rwirthlin@irell.com. If we can be of any further assistance in this matter, 

please do not hesitate to call me at (310) 277-1010. 

Sincerely, 

 
Rick Wirthlin 

 

RCW 

 

cc: Ian Landgreen, Senior Vice President of Business Affairs, General Counsel and 

Secretary, Big 5 Sporting Goods Corporation 

Chris Mueller 
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Exhibit B 

[COPY OF PAGE 47 FROM 2023 PROXY STATEMENT] 
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Exhibit C 

[US POSTAL SERVICE RECORDS REGARDING PROPOSAL] 

 

 

 




