UNITED STATES
SECURITIES AND EXCHANGE COMMISSION
WASHINGTON, D.C. 20549

DIVISION OF
CORPORATION FINANCE

February 29, 2024

Ronald O. Mueller
Gibson, Dunn & Crutcher LLP

Re:  Bank of America Corporation (the “Company”)
Incoming letter dated December 22, 2023

Dear Ronald O. Mueller:

This letter is in response to your correspondence concerning the shareholder
proposal (the “Proposal”) submitted to the Company by James McRitchie for inclusion in
the Company’s proxy materials for its upcoming annual meeting of security holders.

The Proposal requests that the Company prepare a report on the feasibility of
offering customized proxy voting preferences for Company clients that seek to maximize
portfolio-wide returns by pursuing voting strategies designed to push certain companies
to address social and environmental externalities.

There appears to be some basis for your view that the Company may exclude the
Proposal under Rule 14a-8(i)(7). In our view, the Proposal relates to ordinary business
matters. Accordingly, we will not recommend enforcement action to the Commission if
the Company omits the Proposal from its proxy materials in reliance on Rule 14a-8(i)(7).
In reaching this position, we have not found it necessary to address the alternative bases
for omission upon which the Company relies.

Copies of all of the correspondence on which this response is based will be made
available on our website at https://www.sec.gov/corpfin/2023-2024-shareholder-
proposals-no-action.

Sincerely,

Rule 14a-8 Review Team

CC: James McRitchie
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December 22, 2023

VIA ONLINE SUBMISSION

Office of Chief Counsel

Division of Corporation Finance
Securities and Exchange Commission
100 F Street, NE

Washington, DC 20549

Re:  Bank of America Corporation
Shareholder Proposal of James McRitchie
Securities Exchange Act of 1934—Rule 14a-8

Ladies and Gentlemen:

This letter is to inform you that our client, Bank of America Corporation (the
“Company”), intends to omit from its proxy statement and form of proxy for its 2024 Annual
Meeting of Shareholders (collectively, the “2024 Proxy Materials™) a shareholder proposal
(the “Proposal”) and statements in support thereof (the “Supporting Statement”) received
from James McRitchie (the “Proponent™).

Pursuant to Rule 14a-8(j), we have:

o filed this letter with the Securities and Exchange Commission (the
“Commission”) no later than eighty (80) calendar days before the Company
intends to file its definitive 2024 Proxy Materials with the Commission; and

o concurrently sent a copy of this correspondence to the Proponent.

Rule 14a-8(k) and Staff Legal Bulletin No. 14D (Nov. 7, 2008) (“SLB 14D”) provide
that shareholder proponents are required to send companies a copy of any correspondence
that the proponents elect to submit to the Commission or the staff of the Division of
Corporation Finance (the “Staff”). Accordingly, we are taking this opportunity to inform the
Proponent that if the Proponent elects to submit additional correspondence to the
Commission or the Staff with respect to this Proposal, a copy of that correspondence should

be furnished concurrently to the undersigned on behalf of the Company pursuant to
Rule 14a-8(k) and SLB 14D.
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THE PROPOSAL
The Proposal states:

Resolved: Bank of America (BAC) shareholders request our Company prepare a
report on the feasibility of offering customized proxy voting preferences for BAC
clients that seek to maximize portfolio-wide returns by pursuing voting strategies
designed to push certain companies to address social and environmental
externalities.! The report shall be available to stockholders and investors by October
1, 2024, prepared at reasonable cost, consistent with fiduciary duties and other legal
obligations, and omitting proprietary information.

! https://www.routledge.com/Moving-Beyond-Modern-Portfolio-Theory-Investing-That-
Matters/Lukomnik-Hawley/p/book/9780367760823, chapter 5.

A copy of the Proposal, the Supporting Statement and related correspondence with
the Proponent is attached to this letter as Exhibit A.

BASES FOR EXCLUSION

We hereby respectfully request that the Staff concur in our view that the Proposal
may be excluded from the 2024 Proxy Materials pursuant to:

e Rule 14a-8(i)(10) because the Company has substantially implemented the
Proposal;

e Rule 14a-8(i)(7) because the Proposal relates to the Company’s ordinary
business operations and seeks to micromanage the Company; and

e Rule 14a-8(i)(5) because the Proposal relates to operations that are not
economically significant or otherwise significantly related to the Company’s
business.

BACKGROUND

The Company serves the core financial needs of three groups of customers—people,
companies and institutional investors—through eight lines of business. The Company offers
individual retail customers a range of wealth management solutions, including personalized
investment solutions, through two of those eight lines of business—Merrill and Bank of
America Private Bank (the “Private Bank™). Merrill’s investment solutions and financial
advisor relationships allow the Company to help individual investors and their families plan
for and achieve their unique financial goals. The Private Bank provides comprehensive
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wealth and estate planning, investment management and banking and lending solutions to
ultra-high net worth clients with investable assets of more than $3 million. For the
Company’s financial reporting purposes, Merrill and the Private Bank are combined as
Global Wealth & Investment Management (“GWIM”). Both Merrill and the Private Bank
offer clients a spectrum of choices on how to manage the voting of equity securities in their
accounts that includes clients retaining proxy voting authority themselves (unless such voting
authority rests with a trustee or other named fiduciary, such as the Private Bank, that is
authorized to control share voting) and voting their shares however they wish, including
employing any voting strategy they desire to address particular topics or concerns.

Merrill operates under Merrill Lynch, Pierce, Fenner & Smith Incorporated
(“MLPF&S”) and Managed Account Advisors LLC (“MAA” and together with MLPF&S
“Merrill”). Merrill does not make any voting decisions for clients, clients cannot delegate to
Merrill and Merrill does not accept or assume from clients, proxy voting authority for any
securities held in their advisory accounts. As described in the Form ADV 2A brochures of
MLPF&S and MAA as filed with the Commission, Merrill clients enrolled in Merrill’s
investment advisory programs can retain proxy authority and vote proxies themselves. In
addition, under certain program arrangements, Merrill clients can elect to delegate their
proxy voting authority to a proxy advisory firm that is unaffiliated with Merrill and the
Company and, as part of that delegation, can select from among certain of the proxy advisory
firm’s voting policies, such as the proxy advisory firm’s socially responsible, faith-based or
general investing guidelines. Under other programs, Merrill clients can elect to delegate
voting authority to third-party investment managers or investment advisers that are
unaffiliated with Merrill and the Company.

The Private Bank operates under the Company’s nationally chartered bank, Bank of
America, National Association (“BANA”). Private Bank clients may elect to vote their own
proxies. In those cases, clients can mandate that proxies be voted in accordance with any
voting strategy they desire to address particular topics or concerns. Under certain programs,
Private Bank clients delegate voting authority to third-party investment managers or
investment advisers that are unaffiliated with the Private Bank and the Company. Generally,
though, Private Bank clients delegate authority to BANA’s Private Bank to vote proxies on
their behalf for the securities held in their Private Bank accounts.

The Company does not have any subsidiary or operation that is a traditional asset
manager, mutual fund manager or mutual fund asset manager. Instead, the Company offers
its GWIM clients a wide range of mutual funds operated by investment advisers that are
neither owned nor controlled by the Company. As such, neither the Company nor Merrill or
the Private Bank has any input into the voting of the equity securities that comprise the
mutual funds held in clients’ accounts.



GIBSON DUNN

Office of Chief Counsel
Division of Corporation Finance
December 22, 2023

Page 4

As noted above, proxy voting is an integral part of the Company’s relationship with
our GWIM clients. The Company’s GWIM clients have a variety of choices to determine
how shares in their accounts are voted, both by selecting among the various investment
solution offerings available through Merrill and BANA, and in all cases by electing to retain
and exercise voting authority themselves. Accordingly, the Company engaged with the
Proponent after the Proposal had been submitted and explained that the Company had
already determined “the feasibility of offering customized proxy voting preferences for
[Company] clients that seek to maximize portfolio-wide returns by pursuing voting strategies
designed to push certain companies to address social and environmental externalities.” As
the Company described to the Proponent, the outcome of its feasibility analyses led to the
development of the “customized proxy voting preferences” described above, consistent with
the language in the Supporting Statement about “facilitating the client’s ability to
[incorporate the client’s views into voting/engagement practices] themselves.” However, the
Proponent indicated that he is not satisfied with the Company’s voting alternatives provided
to clients and that he believes the Company should be offering other specific vendors and
services for client voting. These alternative vendors and services may be what the Proponent
had in mind with the Supporting Statement’s comment that the Company should consider
“approaches and technologies that provide clients with granular control over voting, like the
configurable options offered by [the Company] for constructing portfolios.”

In light of the foregoing, contrary to the language in the Supporting Statement, the
Proponent is not satisfied with “granular control over voting” in the form of complete client
self-directed voting where clients direct voting themselves using whatever guidelines,
technologies, or sources they wish to guide that voting. And the Proponent is not satisfied
with the various alternatives offered to clients by Merrill and BANA that provide for voting
in accordance with certain unaffiliated third-party proxy advisory firm guidelines designed to
address social and environmental externalities. Instead, the Proponent wants to direct the
Company and GWIM clients to select other vendors and services that the Proponent prefers,
which appears to swap the GWIM clients’ “granular control over voting” for the Proponent’s
“granular control over voting.” As such, the Proposal is excludable under Rule 14a-8. Itis
well established that a proposal can be substantially implemented for purposes of Rule 14a-
8(1)(10) even if implemented in a manner different than a proponent would have preferred.
As well, a proposal is excludable under Rule 14a-8(i)(7) where, as here, it does not raise
significant policy issues that transcend a company’s ordinary business, but instead relates to
customer relations and choices of product and service offerings and seeks to micromanage a
company’s business. And finally, the Proposal is excludable under Rule 14a-8(i)(5) because
it relates to a concern that is not economically or otherwise significant to the Company’s
operations, given that the Company (in contrast to other companies mentioned in the
Supporting Statement) is not a traditional asset manager, investment company or investment
company manager.
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ANALYSIS

I. The Proposal May Be Excluded Under Rule 14a-8(i)(10) Because The Company
Has Substantially Implemented The Proposal.

A. Background On Substantial Implementation Under Rule 14a-8(i)(10).

Rule 14a-8(1)(10) permits a company to exclude a shareholder proposal from its
proxy materials if the company has “substantially implemented” the proposal. The
Commission stated in 1976 that the predecessor to Rule 14a-8(i)(10) was “designed to avoid
the possibility of shareholders having to consider matters which already have been favorably
acted upon by the management.” Exchange Act Release No. 12598 (July 7, 1976) (“July
1976 Release”). Originally, the Staff narrowly interpreted this predecessor rule and
concurred with the exclusion of a proposal only when proposals were “‘fully’ effected” by
the company. See Exchange Act Release No. 19135 (Oct. 14, 1982). By 1983, the
Commission recognized that the “previous formalistic application of [the Rule] defeated its
purpose” because proponents were successfully avoiding exclusion by submitting proposals
that differed from existing company policy in minor respects. Exchange Act Release No.
20091, at § ILE.6. (Aug. 16, 1983) (“1983 Release”). Therefore, in the 1983 Release, the
Commission adopted a revised interpretation of the rule to permit the omission of proposals
that had been “substantially implemented,” and the Commission codified this revised
interpretation in Exchange Act Release No. 40018, at n.30 (May 21, 1998) (“1998 Release™).

Applying this standard, when a company can demonstrate that it already has taken
actions to address the underlying concerns and essential objectives of a shareholder proposal,
the Staff has concurred that the shareholder proposal has been “substantially implemented”
and may be excluded as moot. The Staff has noted that “a determination that the company
has substantially implemented the proposal depends upon whether [the company’s] particular
policies, practices and procedures compare favorably with the guidelines of the proposal.”
Walgreen Co. (avail. Sept. 26, 2013); Texaco, Inc. (Recon.) (avail. Mar. 28, 1991).

At the same time, a company need not implement a proposal in exactly the same
manner set forth by the proponent. In General Motors Corp. (avail. Mar. 4, 1996), the
company observed that the Staff had not required that a company implement the action
requested in a proposal exactly in all details but had been willing to issue no-action letters
under the predecessor of Rule 14a-8(1)(10) in situations where the “essential objective” of the
proposal had been satisfied. The company further argued, “[i]f the mootness requirement
[under the predecessor rule] were applied too strictly, the intention of [the rule]—permitting
exclusion of ‘substantially implemented’ proposals—could be evaded merely by including
some element in the proposal that differs from the registrant’s policy or practice.” Therefore,
if a company has satisfactorily addressed both the proposal’s underlying concerns and its
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“essential objective,” the proposal will be deemed “‘substantially implemented” and,
therefore, may be excluded. See, e.g., Quest Diagnostics, Inc. (avail. Mar. 17, 2016); Exelon
Corp. (avail. Feb. 26, 2010); Anheuser-Busch Companies, Inc. (avail. Jan. 17, 2007);
ConAgra Foods, Inc. (avail. July 3, 2006); Johnson & Johnson (avail. Feb. 17, 2006);
Talbots (avail. Apr. 5, 2002); Masco Corp. (avail. Mar. 29, 1999); The Gap, Inc. (avail. Mar.
8, 1996).

The Staff has concurred that, when substantially implementing a shareholder
proposal, companies can address aspects of implementation in ways that may differ from the
manner in which the shareholder proponent would implement the proposal. Of particular
relevance here, the Staff has concurred with the exclusion of proposals seeking a report on
the feasibility of undertaking certain actions when a company has already addressed the
essential objective of the proposal by undertaking the action. For example, in Dunkin Brands
Group, Inc. (avail. Mar. 6, 2019), the proposal requested that the board issue a report
assessing the feasibility of integrating sustainability metrics into the performance quotas of
senior executive compensation plans. The company’s no-action request explained that the
company had already addressed both the underlying concern and the essential objective of
the proposal by integrating sustainability goals and metrics into its executive compensation
programs and reporting on that action in its proxy statements and biannual corporate
sustainability report. The Staff concurred that the company had substantially implemented
the proposal, and thus that it could be excluded under Rule 14a-8(i)(10). See also eBay Inc.
(avail. Mar. 29, 2018) (same, where the proponent argued among other things that the
proposal sought a future-looking report and the company’s actions had only occurred in the
past); Target Corp. (Stephen Johnson and Martha Thompson) (avail. Mar. 26, 2013)
(concurring with exclusion under Rule 14a-8(i)(10) of a proposal requesting that the board of
directors study the feasibility of adopting a policy prohibiting the use of treasury funds for
any direct or indirect political contributions when the company had already reported the
board’s determination that such a policy was not advisable, even though the proponents
objected that the company’s past actions did not constitute the type of feasibility study
contemplated by the proposal); Covance Inc. (avail. Feb. 22, 2008) (proposal requesting a
report on the feasibility of establishing environmental enrichment committees at the
company’s laboratories to foster quality standards of care for animals was substantially
implemented for purposes of Rule 14a-8(i)(10) when the company had established an
institutional animal care and use committee at each of its laboratories).
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In Exchange Act Release No. 95267 (July 13, 2022), the Commission proposed to
amend Rule 14a-8(i1)(10) to provide that proposals would be excludable if a company has
already implemented the “essential elements” of the proposal. While the Commission has
not yet adopted that proposed amendment, and it is therefore not applicable to the Staff’s
review of this letter, it is notable the Commission stated that even under the proposed
standard, “a proposal need not be rendered entirely moot, or be fully implemented in exactly
the way a proponent desires, in order to be excluded. A company may be permitted to
exclude a proposal it has not implemented precisely as requested if the differences between
the proposal and the company’s actions are not essential to the proposal.” Therefore, the
Company has also substantially implemented the Proposal under the proposed standard the
Commission has yet to adopt.

B. The Company’s Existing Client Voting Policies and Procedures Substantially
Implement The Proposal.

The Company’s businesses already offer individual GWIM clients a number of
choices on how to manage voting of equity securities in their accounts, including client self-
directed voting where clients retain proxy voting authority themselves and vote their shares
however they wish, and client-delegated voting under which the client can choose from
multiple voting guidelines offered by an unaffiliated third-party proxy advisor or delegate
voting authority to unaffiliated third-party investment managers or investment advisers.
These alternatives are already communicated to clients through various account agreements
and service materials provided by the Company’s GWIM businesses. In addition, as part of
its ongoing business operations and based on clients’ input, the Company assesses the
feasibility of providing clients with different or additional choices on how to manage the
voting of equity securities in their accounts.

Thus, there is no need for the Company to further study the “feasibility of offering
customized proxy voting preferences for clients wishing to pursue social and environmental
voting strategies” as the Company’s clients are already able to pursue such voting strategies.
Although the “granular control” offered by the Company that provides clients the ability to
pursue such voting strategies themselves may differ from what the Proponent had in mind,
and the customized voting strategies available may not be those the Proponent may prefer,
the Company’s current offerings reflect the Company’s careful consideration of how to
address clients’ voting preferences, and thereby address the underlying concern and essential
objective of the Proposal. As a result, the Company’s already available products and
services implement the Proposal and present precisely the scenario contemplated by the
Commission when it adopted the predecessor to Rule 14a-8(i)(10) “to avoid the possibility of
shareholders having to consider matters which already have been favorably acted upon by
the management.” July 1976 Release. The Company’s policies and procedures related to
client voting therefore substantially implement the Proposal and, consistent with the well-
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established precedent cited above, the Proposal may properly be excluded under Rule 14a-

8(i)(10).

II.  The Proposal May Be Excluded Pursuant To Rule 14a-8(i)(7) Because It
Involves Matters Related To The Company’s Ordinary Business Operations.

A. Background On The Ordinary Business Standard.

Rule 14a-8(i)(7) permits a company to omit from its proxy materials a shareholder
proposal that relates to the company’s “ordinary business” operations. According to the
Commission’s release accompanying the 1998 amendments to Rule 14a-8, the term
“ordinary business” “refers to matters that are not necessarily ‘ordinary’ in the common
meaning of the word,” but instead the term “is rooted in the corporate law concept providing
management with flexibility in directing certain core matters involving the company’s
business and operations.” 1998 Release. In the 1998 Release, the Commission stated that
the underlying policy of the ordinary business exclusion is “to confine the resolution of
ordinary business problems to management and the board of directors, since it is
impracticable for shareholders to decide how to solve such problems at an annual
shareholders meeting,” and identified two central considerations that underlie this policy.
The first was that “[c]ertain tasks are so fundamental to management’s ability to run a
company on a day-to-day basis that they could not, as a practical matter, be subject to direct
shareholder oversight.” Examples of the tasks cited by the Commission include
“management of the workforce, such as the hiring, promotion, and termination of employees,
decisions on production quality and quantity, and the retention of suppliers.” 1998 Release
(emphasis added). The second consideration is related to “the degree to which the proposal
seeks to ‘micro-manage’ the company by probing too deeply into matters of a complex
nature upon which shareholders, as a group, would not be in a position to make an informed
judgment.” Id. (citing Exchange Act Release No. 12999 (Nov. 22, 1976) (“November 1976
Release”)).

A shareholder proposal being framed in the form of a request for a report does not
change the nature of the proposal. The Commission has stated that a proposal requesting the
dissemination of a report may be excludable under Rule 14a-8(i)(7) if the subject matter of
the proposed report is within the ordinary business of the issuer. See 1983 Release; Johnson
Controls, Inc. (avail. Oct. 26, 1999) (“[ Where] the subject matter of the additional disclosure
sought in a particular proposal involves a matter of ordinary business . . . it may be excluded
under [R]ule 14a-8(1)(7).”); see also Ford Motor Co. (avail. Mar. 2, 2004) (concurring with
the exclusion of a proposal requesting that the company publish a report about global
warming/cooling, where the report was required to include details of indirect environmental
consequences of its primary automobile manufacturing business).



GIBSON DUNN

Office of Chief Counsel
Division of Corporation Finance
December 22, 2023

Page 9

B. The Proposal May Be Excluded Because Its Subject Matter Relates To The
Products And Services That The Company Olffers, Including How The Company
Handles Its Customer Relations.

The Proposal requests that the Company prepare a report on “the feasibility of
offering customized proxy voting preferences for [Company] clients that seek to maximize
portfolio-wide returns by pursuing voting strategies designed to push certain companies to
address social and environmental externalities.” The Company’s decisions in terms of the
policies and procedures for the products and services that it offers, including those related to
its customers’ individual portfolios and how it handles its customer relations, implicate
routine management decisions encompassing legal, regulatory, operational and financial
considerations, among others. For example, as a global financial institution, the Company is
subject to significant federal, state and local laws and regulations that govern its GWIM
businesses, including, among other things, requirements on the procedures for managing
customers’ wealth management portfolios. As a result, the Company has developed a set of
policies and procedures encompassing a customer’s use of its wealth management products
and services. These policies and procedures guide GWIM’s decisions regarding the services
offered to clients, including its decision-making regarding the suite of alternatives available
for client voting selection, which is driven by a number of complex business considerations,
such as demonstrated client interest in a particular type of proxy vote guideline, available
proxy voting guidelines at unaffiliated third-party proxy advisors and the operational and
technology changes and related costs involved to support any additional proxy voting
guidelines. The Proposal impermissibly seeks to override the Company’s ordinary business
decisions in this respect and inappropriately substitute shareholders’ (or at least, the
Proponent’s) views for management’s judgment of what services are best offered to clients.

The Staff has consistently determined that proposals relating to the products and
services that a company offers to its customers can be excluded pursuant to Rule 14a-8(i)(7)
as relating to the company’s ordinary business operations. For example, the Staff recently
concurred with the exclusion under Rule 14a-8(1)(7) of a proposal requesting that a financial
services company prepare a report specifying the company’s policy “in responding to
requests to close, or in issuing warnings of imminent closure about, customer accounts by
any agency or entity operating under the authority of the executive branch of the United
States Government.” The company sought exclusion of the proposal under Rule 14a-8(i)(7)
and contended that the proposal addressed issues that were ordinary business matters for the
company by attempting to dictate the disclosure of the company’s policies surrounding the
offering of its products and services and the management of the company’s customer
accounts and customer relations. The Staff concurred with the exclusion of the proposal
under Rule 14a-8(i)(7), noting that “the Proposal relates to, and does not transcend, ordinary
business matters.” Wells Fargo & Co. (avail Mar. 2, 2023) (“Wells Fargo 2023”). In two
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other recent instances, the Staff also concurred with the exclusion under Rule 14a-8(i)(7) of
proposals requesting that the boards of financial services companies complete a report
evaluating each company’s consumer deposit account policies and practices and the impacts
those have on customers. In each case, the proposal raised concerns that certain deposit
account fees allegedly impacted certain customers more than others and that the provision of
such services exposed the companies to increased litigation and reputational risks. The Staff
nonetheless concurred with exclusion under Rule 14a-8(i)(7) as the proposals related to
“ordinary business operations,” and specifically, “the products and services offered for sale”
by those companies. See Bank of America Corp. (Worcester County Food Bank and
Plymouth Congregational Church of Seattle) (avail. Feb. 21, 2019); JPMorgan Chase & Co.
(avail. Feb. 21, 2019); see also JPMorgan Chase & Co. (avail. Mar. 16, 2010) (concurring
with the exclusion of a proposal regarding the company’s decision to issue refund
anticipation loans to customers, noting that “proposals concerning the sale of particular
services are generally excludable under Rule 14a-8(i)(7)”); Bank of America Corp. (avail.
Jan. 6, 2010) (concurring with the exclusion of a proposal requiring the company to stop
accepting matricula consular cards as a form of identification, which effectively sought “to
limit the banking services the [company could] provide to individuals the [p]roponent
believe[d] [we]re illegal immigrants,” because the proposal sought to control the company’s
“customer relations or the sale of particular services”); Banc One Corp. (avail. Feb. 25,
1993) (concurring with the exclusion of a proposal requesting that the corporation publish “a
report reviewing the [c]Jompany’s lending practices” as they pertained to specifically
identified groups of people, noting that the proposal involved “a description of special
technical assistance and advertising programs|[,] lending strategies and data collection
procedures”).

The Staff also has consistently concurred with the exclusion of proposals relating to
how a company handles its customer accounts and any associated policies and procedures.
For instance, in PayPal Holdings, Inc. (James A. Heagy) (avail. Apr. 2, 2021), the proposal
requested that the company ensure “that [the company’s] users do not have accounts frozen
or the use of [company] services terminated without giving specific, good and substantial
reasons to the user for so doing.” The company argued that the proposal “attempt[ed] to
dictate the [c]Jompany’s management of its customer accounts, including the design and
administration of [cJompany policies and procedures” and related to communications with
customers and the company’s processes related to customer accounts, which are both
fundamental to day-to-day operations and matters of ordinary business operations. The Staff
concurred with the proposal’s exclusion under Rule 14a-8(1)(7). This was also the Staff’s
conclusion in Zions Bancorporation (avail. Feb. 11, 2008, recon. denied Feb. 29, 2008),
where the proposal requested that the company implement a mandatory adjudication process
prior to the termination of certain customer accounts. The Staff concurred that the proposal
related to “ordinary business operations (i.e., procedures for handling customers’ accounts).”
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The Staff also has consistently concurred with the exclusion of proposals relating to
customer relations. For instance, in Wells Fargo & Co. (Harrington Investments, Inc.) (avail
Feb. 27, 2019) (“Wells Fargo 2019”), the Staff concurred with the exclusion of a proposal
requesting that the board commission an independent study and then report to shareholders
on “options for the board . . . to amend [the] [c]Jompany’s governance documents to enhance
fiduciary oversight of matters relating to customer service and satisfaction” because the
proposal “relate[d] to decisions concerning the [c]Jompany’s customer relations.” Similarly,
in Prudential Financial, Inc. (avail. Jan. 10, 2013), the Staff concurred that a proposal
directing the company to state “the fees and charges and the investment performance” in the
quarterly statements provided to the company’s annuity participants was excludable because
it “concern[ed] customer relations” and “account information provided to customers.” See
also The Coca-Cola Co. (avail. Jan. 21, 2009, recon. denied Apr. 21, 2009) (concurring with
the exclusion of a proposal concerned about the “company’s reputation with consumers”
requesting that the company prepare a report evaluating new or expanded policy options to
further enhance transparency of information to consumers of bottled beverages produced by
the company with the Staff noting that it “relat[ed] to [the company’s] ordinary business
operations (i.e., marketing and consumer relations)”); Bank of America Corp. (avail. Feb. 27,
2008) (concurring with the exclusion of a proposal requesting the preparation of a report
detailing, in part, the company’s policies and practices regarding the issuance of credit cards
and lending of mortgage funds to individuals without Social Security numbers as relating to
the company’s “credit policies, loan underwriting and customer relations™); Wells Fargo &
Co. (The Community Reinvestment Assoc. of North Carolina, et al.) (avail. Feb. 16, 2006)
(concurring with the exclusion of a proposal requesting that the company not provide its
services to payday lenders as concerning “customer relations”); Bank of America Corp. (The
Community Reinvestment Assoc. of North Carolina) (avail. Mar. 7, 2005) (same).

As well, the Staff has repeatedly concurred that “[p]roposals that concern a
company’s choice of technologies for use in its operations are generally excludable under
rule 14a-8(1)(7)” as relating to ordinary business matters. FirstEnergy Corp. (avail. Mar. 8§,
2013). See also AT&T Inc. (avail. Jan. 4, 2017) (concurring with exclusion under Rule 14a-
8(1)(7) of a proposal requesting a report on the company’s progress toward providing Internet
service and products for low-income customers); PG&E Corp. (avail. Mar. 10, 2014)
(concurring with the exclusion under Rule 14a-8(i)(7) of a proposal advocating that the
company make analog electrical meters available instead of “smart” meters); AT&T Inc.
(avail. Feb. 13, 2012) (concurring with exclusion under Rule 14a-8(i)(7) of a proposal
requesting a report on financial and reputational risks posed by continuing to use technology
that inefficiently consumed electricity); CSX Corp. (avail. Jan. 24, 2011) (concurring with
the exclusion of a proposal requesting that the company develop a kit to convert its fleet to
fuel cell power, noting that “[p]roposals that concern a company’s choice of technologies for
use in its operations are generally excludable under rule 14a-8(i)(7)”).
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In addition, the Staff has been clear in expressing its view that the retention of
suppliers of goods and services, as well as the standards and considerations used to select
suppliers generally, is considered part of the ordinary business of a company. As noted
above, the 1998 Release specifically provides that “retention of suppliers” is an example of a
task “fundamental to management’s ability to run a company on a day-to-day basis.” In
International Business Machines Corp. (avail. Dec. 29, 2006), the Staff concurred that the
company could exclude a proposal requesting that it update its competitive evaluation
process to only accept late quotes from a supplier if the supplier provides documented proof
of a situation that only the late supplier experienced and that the situation was unforeseen
and not preventable as relating to the company’s ordinary business operations (‘“i.e.,
decisions relating to supplier relationships™). Similarly, in Wal-Mart Stores Inc. (avail. Apr.
10, 1991), the Staff concurred that a proposal recommending that the board establish a
program to provide information on the company’s equal employment opportunity and
affirmative action efforts to its shareholders and suppliers was excludable because it, in part,
involved “the [c]Jompany’s practices and policies for selecting suppliers of goods and
services.”

Here, like the policies, practices and procedures at issue in Wells Fargo 2023,
PayPal, Zions Bancorporation, International Business Machines and the other precedent
cited above, the Proposal is an attempt to influence and override the Company’s
determinations of what proxy voting and proxy advisory products and services the Company
offers its clients, including the Company’s procedures for handling its customers’ wealth
management portfolios and customer relations, and what suppliers and vendors it selects to
supply such products and services, and to urge the Company to adopt “new technologies.” In
particular, the Proposal asks that the Company “prepare a report on the feasibility of offering
customized proxy voting preferences for [Company] clients.” The Supporting Statement
asserts that “[d]iversified investors are interested in ensuring companies in portfolios
managed by [the Company] do not threaten the rest of their portfolios,” that “[s]oliciting the
diverse views of clients on issues raised in shareholder elections and incorporating them into
voting/engagement practices, or facilitation the client’s ability to do so themselves, can
mitigate risk,” and that “[n]ew technologies facilitate soliciting investor preferences
efficiently to inform voting and engagement.” Thus, the Proposal is focused on what
products and services the Company offers its clients with respect to voting preferences for
securities held in the clients’ portfolios. The Company’s engagement with the Proponent as
described above further supports this conclusion as the Proponent expressed disapproval for
the vendors the Company engaged that are already providing proxy voting alternatives to
GWIM clients. Decisions regarding the policies around services and products the Company
offers and on what terms, as well as the suppliers of such services and products and what
technology to employ in offering such services, are a fundamental responsibility of
management, requiring consideration of a number of factors such as cost, integration with
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existing client account technology and services, client preferences and regulatory
compliance. Balancing such considerations is a complex matter and is, in the words of the
1998 Release, “so fundamental to management’s ability to run a company on a day-to-day
basis that [it] could not, as a practical matter, be subject to direct shareholder oversight.”
Consistent with Staff precedent, the Proposal, by attempting to direct the Company’s product
and service offerings, the management of the Company’s GWIM customer wealth
management portfolios and customer relations, the Company’s vendors and suppliers and the
Company’s choice of technology, addresses issues that are ordinary business matters for the
Company. Accordingly, the Proposal is properly excludable under Rule 14a-8(i)(7).

C. The Proposal Does Not Focus On Any Significant Policy Issue That Transcends
The Company’s Ordinary Business Operations.

The well-established precedent set forth above demonstrates that the Proposal
squarely addresses ordinary business matters and, therefore, is excludable under Rule 14a-
8(1)(7). The 1998 Release distinguishes proposals pertaining to ordinary business matters
from those involving “significant social policy issues.” Id. (citing the November 1976
Release). While “proposals . . . focusing on sufficiently significant social policy issues (e.g.,
significant discrimination matters) generally would not be considered to be excludable,” the
Staff has indicated that proposals relating to both ordinary business matters and significant
social policy issues may be excludable in their entirety in reliance on Rule 14a-8(i)(7) if they
do not “transcend the day-to-day business matters” discussed in the proposals. 1998 Release.
In this regard, when assessing proposals under Rule 14a-8(1)(7), the Staff considers “both the
proposal and the supporting statement as a whole.” Staff Legal Bulletin No. 14C, part D.2
(June 28, 2005). Moreover, as Staff precedent has established, merely referencing topics in
passing that might raise significant policy issues in other contexts, but which do not define
the scope of actions addressed in a proposal and which have only tangential implications for
the issues that constitute the central focus of a proposal, does not transform an otherwise
ordinary business proposal into one that transcends ordinary business.

In Staff Legal Bulletin No. 14L (Nov. 3, 2021) (“SLB 14L”), the Staff stated that it
“will realign its approach for determining whether a proposal relates to ‘ordinary business’
with the standard the Commission initially articulated in [the November 1976 Release],
which provided an exception for certain proposals that raise significant social policy
issues, and which the Commission subsequently reaffirmed in the 1998 Release.” As such,
the Staff stated that it will focus on the issue that is the subject of the shareholder proposal
and determine whether it has “a broad societal impact, such that [it] transcend[s] the ordinary
business of the company,” and noted that proposals “previously viewed as excludable
because they did not appear to raise a policy issue of significance for the company may no
longer be viewed as excludable under Rule 14a-8(i)(7).”
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Here, the Proposal does not transcend the Company’s ordinary business operations.
Rather, as discussed above, the Proposal is focused on the Company’s product and service
offerings, the Company’s management of its associated customer relations, the Company’s
selection of vendors and suppliers, and the Company’s choice of technology. Specifically,
the Proposal focuses on the manner in which the Company offers granular proxy voting
control to clients of voting decisions for securities held in their accounts, the type of
customized voting offerings made available, and whether the Company should engage new
vendors and suppliers and employ “new technologies” to offer different customized voting
choices. While the Proposal and Supporting Statement provide passing references to voting
strategies that are “designed to push certain companies to address social and environmental
externalities,” which is something GWIM clients are already able to do if they elect to
exercise direct control over voting of securities held in their accounts, the central focus of the
Proposal is on offering customized proxy voting preferences for Company clients. Thus, the
Proposal does not implicate any significant policy issue.

Because the Proposal does not implicate any significant policy issue, it is readily
distinguished from proposals related to proxy voting and policies where the proposal focused
on a significant policy issue. For example, in 7. Rowe Price Group, Inc. (avail. Mar. 13,
2020), the Staff did not concur with the exclusion of a proposal requesting that the company
“Initiate a review and issue a report on the proxy voting policies and practices of its
subsidiaries related to climate change . . . including an assessment of any incongruities
between the [clJompany’s public statements and pledges regarding climate change . . . and the
voting policies and practices of its subsidiaries.” In arguing that the proposal related to
ordinary business matters, the company contended that “voting proxies solely in the best
interest of Clients is unquestionably part of the core investment process and business
operations.” In rejecting the company’s argument, the Staff stated that because the
proposal’s focus on the congruity of “public statements and pledges regarding climate
change and the voting policies and practices of [the company’s] subsidiaries . . . regarding
climate change,” the proposal transcended the company’s ordinary business operations. See
also Franklin Resources, Inc. (avail. Nov. 24, 2015) (denying the exclusion under Rule 14a-
8(1)(7) of a proposal requesting “a climate change report to shareholders assessing any
incongruities between the proxy voting practices of the company and its subsidiaries within
the last year, and any of the company’s policy positions regarding climate change” because
the proposal “focuses on the significant policy issue of climate change”).
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As stated above, Merrill clients retain voting authority and, for certain arrangement
types, can choose to delegate their voting authority to unaffiliated third-party proxy advisory
firms, and Private Bank clients who have not named BANA as a trustee or other named
fiduciary may retain voting authority or select the voting policies of an unaffiliated third-
party proxy advisory firm. The Company is not a mutual fund asset manager nor does it
operate a traditional asset management business like the companies in 7. Rowe Price Group
and Franklin Resources. Unlike the proposals in 7. Rowe Price Group and Franklin
Resources, the Proposal does not focus on climate change or on the congruity of Company
statements with how the Company is voting clients’ securities on issues relating to climate
change. Here, the text of the Proposal makes clear that it is singularly focused on the
Company’s ordinary business operations (specifically, the services and products offered by
the Company, its customer relations, its vendors and its choice of technologies). As such, the
Proposal does not transcend the Company’s ordinary business operations and, similar to the
proposals in the precedent discussed above, the Proposal may be excluded under Rule 14a-

8(1)(7).
D. The Proposal Is Excludable Because It Seeks To Micromanage The Company.

As explained above, the Commission stated in the 1998 Release that one of the
considerations underlying the ordinary business exclusion is “the degree to which the
proposal seeks to ‘micro-manage’ the company by probing too deeply into matters of a
complex nature upon which shareholders, as a group, would not be in a position to make an
informed judgment.” The 1998 Release further states that micromanagement “may come
into play in a number of circumstances, such as where the proposal involves intricate detail,
or seeks to impose specific . . . methods for implementing complex policies.” In SLB 14L,
the Staff clarified that not all “proposals seeking detail or seeking to promote timeframes”
constitute micromanagement, and that going forward the Staff “will focus on the level of
granularity sought in the proposal and whether and to what extent it inappropriately limits
discretion of the board or management.” To that end, the Staff stated that this “approach is
consistent with the Commission’s views on the ordinary business exclusion, which is
designed to preserve management’s discretion on ordinary business matters but not prevent
shareholders from providing high-level direction on large strategic corporate matters.” SLB
14L (emphasis added).

In assessing whether a proposal seeks to micromanage a company’s ordinary business
operations, the Staff evaluates not just the wording of the proposal but also the action called
for by the proposal and the manner in which the action called for under a proposal would
affect a company’s activities and management discretion. See Deere & Co. (avail.

Jan. 3, 2022) and The Coca-Cola Co. (avail. Feb. 16, 2022) (each of which involved a
broadly phrased request but required detailed and intrusive actions to implement). Moreover,
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“granularity” is only one factor evaluated by the Staff. As stated in SLB 14L, the Staff
focuses “on the level of granularity sought in the proposal and whether and to what extent it
inappropriately limits discretion of the board or management.”

The Proposal requests that the Company prepare a report on “the feasibility of
offering customized proxy voting preferences for [Company] clients that seek to maximize
portfolio-wide returns by pursuing voting strategies designed to push certain companies to
address social and environmental externalities.” The Supporting Statement focuses on the
products and services the Company offers to customers, noting that “[n]ew technologies
facilitate soliciting investor preferences efficiently to inform voting and engagement,” and
stating that the requested report should include “technologies that provide clients with
granular control over voting, like the configurable options offered by [the Company] for
constructing portfolios.” As noted above, in the Company’s engagement with the Proponent
to discuss the Proposal, the Proponent expressed dissatisfaction with the vendors the
Company selected to offer the exact types of customized proxy voting alternatives
purportedly requested in the Proposal. The Proposal thus delves into the details of how the
Company provides its clients differing alternatives to address how clients vote shares in their
portfolios, what vendors the Company selects to offer client services, and what technology
the Company uses in offering such services through different account and product offerings.
As such, the Proposal seeks to micromanage the Company and therefore may be excluded
under Rule 14a-8(i)(7).

In this regard, the Proposal is similar to the one submitted in Amazon.com, Inc. (avail.
Jan. 18, 2018, recon. denied Apr. 5, 2018) (“Amazon 2018”), where the proposal instructed
the company to list WaterSense showerheads before the listing of other showerheads and to
provide a short description of the meaning of WaterSense showerheads. The Staff concurred
with the exclusion, noting that the proposal sought “to micromanage the [c]ompany by
probing too deeply into matters of a complex nature upon which shareholders, as a group,
would not be in a position to make an informed judgment.” Similarly, in Marriott
International, Inc. (avail. Mar. 17, 2010, recon. denied Apr. 19, 2010), the Staff concurred
with the exclusion of a proposal requiring the installation of low-flow showerheads at certain
of the company’s hotels because “although the proposal raise[d] concerns with global
warming, the proposal ...[sought] to micromanage the company to such a degree that
exclusion of the proposal ...[was] appropriate.” In particular, the Staff in Marriott
International noted that the proposal required the use of “specific technologies.” See also
Deere & Co. (avail. Jan. 3, 2022) (concurring with the exclusion of a proposal requesting
that the company’s board publish “the written and oral content of any employee-training
materials offered to any subset of the company’s employees” where the supporting statement
focused on the company’s diversity, equity, and inclusion efforts and the company argued
that the proposal “intend[ed] for shareholders to step into the shoes of management and
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oversee the ‘reputational, legal and financial’ risks to the [c]Jompany” and thus did not
“afford[] management sufficient flexibility or discretion to address and implement its policy
regarding the complex matter of diversity, equality, and inclusion”).

As in Amazon 2018 and the other precedent cited above, the Proposal “seeks to
impose specific . . . methods for implementing complex policies.” SLB 14L (citing 1998
Release). The Proposal seeks to dictate specific products and services that the Company may
offer to its customers. The Proposal criticizes the voting choice programs offered by asset
management companies BlackRock, Vanguard and State Street, stating that the Company
should assess offering “control over voting[] like the configurable options offered by [the
Company] for constructing portfolios,” and that in doing so it should assess “new
technologies” related to soliciting investor preferences. The Proponent expressed
dissatisfaction with the unaffiliated third-party proxy advisor the Company engaged to offer
clients voting choice alternatives. The extent to which the Proposal seeks to override
management’s discretion with regard to the products and services the Company offers is
comparable to the particular product presentation mandated in Amazon 2018 and the specific
technology choices prescribed in Marriott International. The Proposal thus micromanages
the Company’s fundamental day-to-day decisions and policies and procedures with respect to
its products and services, selection of suppliers and vendors, customer accounts and customer
relations. As a result, the Proposal may properly be excluded under Rule 14a-8(1)(7).

III. The Proposal May Be Excluded Under Rule 14a-8(i)(5) Because The Proposal Is
Not Relevant To The Company’s Business.

A. Background On Rule 14a-8(i)(5).

Rule 14a-8(1)(5) provides that a shareholder proposal may be excluded “[i]f the
proposal relates to operations which account for less than five percent of the company’s total
assets at the end of its most recent fiscal year, and for less than five percent of its net
earnings and gross sales for its most recent fiscal year, and is not otherwise significantly
related to the company’s business.” Prior to adoption of this version of Rule 14a-8(i)(5), the
rule permitted companies to omit any proposal that “deals with a matter that is not
significantly related to the issuer’s business.” In proposing changes to that version of the
rule in 1982, the Commission noted that the Staff’s practice had been to agree with exclusion
of proposals that bore no economic relationship to a company’s business, but that “where the
proposal has reflected social or ethical issues, rather than economic concerns, raised by the
issuer’s business, and the issuer conducts any such business, no matter how small, the staff
has not issued a no-action letter with respect to the omission of the proposal.” Exchange Act
Release No. 19135 (Oct. 14, 1982). The Commission stated that this interpretation of the
rule may have “unduly limit[ed] the exclusion,” and proposed adopting the economic tests
that appear in the rule today. /d. In adopting the rule, the Commission characterized it as
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relating “to proposals concerning the functioning of the economic business of an issuer and
not to such matters as shareholders’ rights, e.g., cumulative voting.” 1983 Release.

In SLB 14L, the Staff returned to its historic approach of interpreting Rule 14a-8(i)(5)
and noted that “proposals that raise issues of broad social or ethical concern related to the
company’s business may not be excluded, even if the relevant business falls below the
economic thresholds of Rule 14a-8(i)(5).”

B. The Proposal May Be Excluded Pursuant To Rule 14a-8(i)(5) Because
The Proposal Is Not Significantly Related To The Company’s
Business.

The Company does not charge GWIM clients additional fees for the proxy voting
services described herein. Fees covering wealth management products and services offered
through Merrill and the Private Bank are not specific to making available or offering the
services of the unaffiliated third-party proxy advisory firms and their proxy voting policy
choices and instead cover the overall wealth management products and services provided.
As such, the fees generated by the Company for GWIM’s voting services are not significant
to the Company’s overall business under the standards of Rule 14a-8(i)(5). The Company
has confirmed that for its fiscal year 2022, the revenue, income and assets associated with the
proxy voting services offered to GWIM clients represent significantly less than 5% of the
Company’s total revenue, net income and assets, respectively. In addition, the Company
does not expect these percentages to exceed 5% for fiscal year 2023.

Moreover, the Supporting Statement does not demonstrate that the Proposal is
otherwise significantly related to broad social or ethical concerns arising from the
Company’s business. Instead, the Supporting Statement makes generalized assertions and
addresses practices or issues that are not applicable or significant to the Company. For
example, the Supporting Statement notes that “[c]ontroversy over proxy voting—especially
environmental, social, and governance (“ESG”) proposals, increases risk,” and also provides
that “[1]nvestment companies that fail to engage clients more fully in proxy voting will be
subject to ever-increasing legal and reputational jeopardy.” However, the Company does not
determine how to vote clients’ shares on such issues and does not operate an investment
company or a traditional asset management business, and neither the Proposal nor the
Supporting Statement demonstrates how the broad claims on potential risk are significantly
related to the Company’s business. Merrill clients cannot delegate to Merrill, and Merrill
does not accept or assume from clients, proxy voting authority for any securities held in their
advisory accounts. Moreover, only one of GWIM’s businesses, the Private Bank, may
accept proxy voting authority from clients for the securities held in their accounts if elected
by the client, and in those cases BANA’s Private Bank in practice generally abstains from
voting on shareholder proposals predominantly involving social, socio-economic,
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environmental, political or other similar matters. As such, the types of risk discussed in the
Supporting Statement are remote and tangential to an economically insignificant portion of
the Company’s GWIM businesses, and thus are not “otherwise significantly related to the
[Clompany’s business” within the meaning and precedents under Rule 14a-8(i)(5).Based on
the foregoing, the Proposal is similar to the shareholder proposal considered in Dunkin’
Brands Group, Inc. (avail. Feb. 22, 2018). There, the Staff concurred with the exclusion
under Rule 14a-8(i)(5) of a proposal regarding the environmental impacts of K-Cup Pods
brand packaging, noting that the proposal’s “significance to the [clompany’s business is not
apparent on its face” and the proponent had “not demonstrated that it is otherwise
significantly related to the [clompany’s business.” Here, the Proposal relates to very limited
operations within the Company’s GWIM businesses that are not economically significant to
the Company, and the Proposal does not otherwise demonstrate that the subject of the
Proposal is significantly related to the Company’s business. Instead, much of the Supporting
Statement consists of sweeping assertions that are not applicable to the Company.
Accordingly, the Proponent has not demonstrated that the Proposal is significant to the
Company. As such, the Proposal may be properly excluded under Rule 14a-8(i)(5).

CONCLUSION

Based upon the foregoing analysis, we respectfully request that the Staff concur that
it will take no action if the Company excludes the Proposal from its 2024 Proxy Materials.

We would be happy to provide you with any additional information and answer any
questions that you may have regarding this subject. Correspondence regarding this letter
should be sent to shareholderproposals@gibsondunn.com. If we can be of any further
assistance in this matter, please do not hesitate to call me at (202) 955-8671 or Ross E.
Jeffries, Jr., the Company’s Corporate Secretary, at (980) 388-6878.

Sincerely,

W&%M/Lf

Ronald O. Mueller

Enclosures

cc: Ross E. Jeffries Jr., Bank of America Corporation
James McRitchie
John Chevedden
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CorpGov.net: improving accountability through democratic corporate governance since 1995

Mr. Ross Jeffries <ross.jeffries@bankofamerica.com>
Corporate Secretary

Bank of America Corporation (BAC)

100 North Tryon Street

Charlotte, North Carolina 28255

PH: 704-386-5681

cc: "Perrin, Ellen - Legal" <ellen.perrin@bofa.com>

Dear Mr. Jeffries or current Corporate Secretary:

| am submitting the attached shareholder proposal, which | support, for a vote at the next annual
shareholder meeting requesting Bank of America (BAC) Ascertain Client Voting Preferences. |
pledge to continue to hold the required amount of stock until after the date of that meeting.

| will meet Rule 14a-8 requirements, including the continuous ownership of the required stock value
until after the date of the next shareholder meeting. My submitted format, with the shareholder-
supplied emphasis, is intended to be used for definitive proxy publication. | am available to meet with
the Company representative via phone on November 22, at 11:30 am or noon Pacific or at any time
on any day that is mutually convenient.

| am delegating John Chevedden to act as my agent to present this proposal at the forthcoming
shareholder meeting if | am unavailable to do so myself. Please copy John Chevedden (PH: -
) at: (at) earthlink.net

in future communications.

Avoid the time and expense of filing a deficiency letter to verify ownership by acknowledging receipt
of my proposal promptly by emailincjj BBl That will prompt me to request the required
letter from my broker and submit it to you.

Per SEC SLB 14L https://www.sec.qgov/corpfin/staff-legal-bulletin-141-shareholder-proposals, Section
F, Staff "encourages both companies and shareholder proponents to acknowledge receipt of emails
when requested." As stated above, | so request.

Sincerely, November 3, 2023

O 0Lk

James McRitchie Date


x-msg://44/ross.jeffries@bankofamerica.com
x-msg://44/ellen.perrin@bofa.com
https://www.sec.gov/corpfin/staff-legal-bulletin-14l-shareholder-proposals

[BAC: Rule 14a-8 Proposal, November 3, 2023]
[This line and any line above it — Not for publication.]

FOR Add Value

Proposal [4*] - Ascertain Client Voting Preferences

Resolved: Bank of America (BAC) shareholders request our Company prepare a report
on the feasibility of offering customized proxy voting preferences for BAC clients that
seek to maximize portfolio-wide returns by pursuing voting strategies designed to push
certain companies to address social and environmental externalities.” The report shall
be available to stockholders and investors by October 1, 2024, prepared at reasonable
cost, consistent with fiduciary duties and other legal obligations, and omitting proprietary
information.

Supporting Statement:

BAC and its subsidiaries manage approximately $3.6 trillion in assets. As a fiduciary,
BAC owes clients and investors duties of care and loyalty in exercising shareholder
voting rights.?

Controversy over proxy voting - especially environmental, social, and governance
(“ESG”) proposals, increases risk.> Companies like BAC may be criticized from all
sides.*

Diversified investors are interested in ensuring companies in portfolios managed by
BAC do not threaten the rest of their portfolios® when individual companies prioritize
their financial returns over systems critical to diversified portfolios.® Practically, this can
mean maximizing profits by externalizing social and environmental risks to the detriment
of other companies.

" https://www.routledge.com/Moving-Beyond-Modern-Portfolio-Theory-Investing-That-Matters/Lukomnik-
Hawley/p/book/9780367760823, chapter 5.

2 See 14 CFR 275.206(4)-6

3 https://ssrn.com/abstract=4360428

4 https://ssrn.com/abstract=4299462

5 https://theshareholdercommons.com/wp-content/uploads/2022/09/Climate-Change-Case-Study-FINAL.pdf
6 https://ssrn.com/abstract=4056602



https://www.routledge.com/Moving-Beyond-Modern-Portfolio-Theory-Investing-That-Matters/Lukomnik-Hawley/p/book/9780367760823
https://www.routledge.com/Moving-Beyond-Modern-Portfolio-Theory-Investing-That-Matters/Lukomnik-Hawley/p/book/9780367760823
https://ssrn.com/abstract=4360428
https://ssrn.com/abstract=4299462
https://theshareholdercommons.com/wp-content/uploads/2022/09/Climate-Change-Case-Study-FINAL.pdf
https://ssrn.com/abstract=4056602

Reliance on proxy advisors does little to mitigate this problem or shield Bank of America
from controversy.” Such advisors generally provide advice that maximizes the value of
individual companies, not the value of diversified portfolios invested in such
companies.?

BAC offers extensive customization of portfolios based on risk tolerance, financial goals,
cash flow needs, tax situation, social and environmental values. But BAC fails to offer
granular control over customized proxy voting, a core advisor responsibility subject to
fiduciary duty standards.®

Soliciting the diverse views of clients on issues raised in shareholder elections and
incorporating them into voting/engagement practices, or facilitating the client’s ability to
do so themselves, can mitigate risk. Criticism of BlackRock, Vanguard, and State
Street'? led to programs providing investors with voting choices.

However, these programs present limited choices due to overreliance on traditional
proxy advisors. New technologies facilitate soliciting investor preferences efficiently to
inform voting and engagement."" Therefore, the report should not be limited to preset
voting profiles but should include approaches and technologies that provide clients with
granular control over voting, like the configurable options offered by BAC for
constructing portfolios.

Investors want a voice. According to one study from Stanford Graduate School of
Business, 83% of investors, irrespective of age, life stage, or ideological bent, want
managers to consider their preferences when voting on environmental issues.'?

Investment companies that fail to engage clients more fully in proxy voting will be
subject to ever-increasing legal and reputational jeopardy.

Vote For Proposal [4*] Ascertain Client Voting Preferences

[This line and any below it is not for publication]
Number 4* to be assigned by the Company.

The above title is part of the proposal and within the word limit. It should not be altered
or misrepresented. The title should be used in all references to the proposal in the proxy

7 See, e.g.,
https://www.texasattorneygeneral.gov/sites/default/files/images/press/Utah%20%26%20Texas%20L etter%20t0%20G
1ass%20Lewis%20%26%20ISS%20FINAL.pdf, https://www.wsj.com/articles/blackrocks-false-voting-choice-proxy-
esg-ballots-iss-glass-lewis-66652357?mod=opinion lead pos1

8 https://theshareholdercommons.com/wp-content/uploads/2023/09/The-Shareholder-Commons-response-to-1SS-
Policy-Survey-2023.pdf

9 https://www.privatebank.bankofamerica.com/solutions/investment-management.html

10 htps://ssrn.com/abstract=4580206

" https://ssrn.com/abstract=4360428

12 hitps://www.gsb.stanford.edu/sites/default/files/publication/pdfs/survey-investors-retirement-savings-esg.pdf
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and on the ballot. If there is an objection to the title, please negotiate or seek no-action
relief as a last resort.

The above graphic are intended to be published with the rule 14a-8 proposal. The
graphics would be the same size as the largest management graphics (and/or
accompanying bold or highlighted management text with a graphic, box or shading) or
any highlighted management executive summary used in conjunction with a
management proposal or any other rule 14a-8 shareholder proposal in the 2024 proxy.

The proponent is willing to discuss the mutual elimination of both shareholder graphics
and management graphics in the proxy in regard to specific proposals. Issuers should
not assume proponent will not insist on the inclusion of the graphic if the issuer
unilaterally decides not to include their own graphic.

Reference: SEC Staff Legal Bulletin No. 14L (CF)[16]
Companies should not minimize or otherwise diminish the appearance of a
shareholder’s graphic. For example, if the company includes its own graphics in
its proxy statement, it should give similar prominence to a shareholder’s
graphics. If a company’s proxy statement appears in black and white, however,
the shareholder proposal and accompanying graphics may also appear in black
and white.

Notes: This proposal is believed to conform with Staff Legal Bulletin No. 14B (CF),
September 15, 2004, including (with our emphasis):

Accordingly, going forward, we believe that it would not be appropriate for
companies to exclude supporting statement language and/or an entire proposal in
reliance on rule 14a-8(i)(3) in the following circumstances:

the company objects to factual assertions because they are not supported;
the company objects to factual assertions that, while not materially false or
misleading, may be disputed or countered;

e the company objects to factual assertions because those assertions may be
interpreted by shareholders in a manner that is unfavorable to the company,
its directors, or its officers; and/or

e the company objects to statements because they represent the opinion of the
shareholder proponent or a referenced source, but the statements are not
identified specifically as such.

We believe that it is appropriate under rule 14a-8 for companies to address
these objections in their statements of opposition.

See also Sun Microsystems, Inc. (July 21, 2005)
The stock supporting this proposal will be held until after the annual meeting and the

proposal will be presented at the annual meeting. Please acknowledge receipt of this
proposal promptly by emailing the proponent.


https://www.sec.gov/corpfin/staff-legal-bulletin-14l-shareholder-proposals?
https://www.sec.gov/corpfin/staff-legal-bulletin-14l-shareholder-proposals?#_ftn16
https://www.sec.gov/corpfin/staff-legal-bulletin-14b-shareholder-proposals?
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U.S. Securities and Exchange Commission

100 F Street, NE

Washington, DC 20549

cc: shareholderproposals@gibsondunn.com, GWalter@gibsondunn.com,

bac shareholder relations@bofa.com, bac_shareholder_relations@bofa.com

SEC Reference Number: 469916
Re: Shareholder Proposal Submitted by James McRitchie (Proponent)

To Whom It May Concern:

This letter is in response to a December 22, 2023, letter by Ronald O. Mueller on behalf
of Bank of America Corporation (the "Company" or “BAC”). In that letter, the Company
contends that the Proposal may be excluded from the Company’s 2024 proxy
statement. A copy of this letter is being emailed concurrently to Ronald Mueller.

SUMMARY

The Proposal requests that Bank of America (BAC) publicly report on “the feasibility of
offering customized proxy voting preferences for BAC clients that seek to maximize
portfolio-wide returns by pursuing voting strategies designed to push certain companies
to address social and environmental externalities.” The full proposal is attached as
Exhibit A to this letter.

The Company letter asserts that the Proposal is excludable as substantially
implemented; addressing clients, products, and services offered by the Company; not
addressing a significant social policy issue; and not being sufficiently related to the
Company’s business.

BAC asserts that it has substantially implemented the Proposal because its current
proxy voting options allow clients to retain voting authority or delegate such authority to
proxy advisory firms. The proposal requests a report on the feasibility of offering
customized proxy voting preferences for BAC clients that seek to maximize portfolio-
wide returns by pursuing voting strategies focused on addressing externalities. No such
report was issued, and there is also no evidence provided by the company that the
options purportedly offered would fulfill such a goal. In contrast, currently offered proxy




voting options from the Company only include options that seek to maximize enterprise
value or address corporations' ethical behavior and the social and environmental impact
of their actions.

None of the offered options focus on proxy voting strategies to "maximize portfolio-wide
returns" in determining whether to support shareholder proposals that may address
externalities. There is a material difference between such approaches. As an example,
proxy voting based on the ethical behavior of corporations and the social and
environmental impact of their actions may be perceived as values-based voting. It may
be prohibited by state and federal fiduciary laws. In contrast, proxy voting decisions
based on maximizing portfolio-wide returns are consistent with mandates to maximize
financial returns for beneficiaries.

The Company also argues that the Proposal implicates ordinary business issues
because it relates to the Company’s products and services and client relations.
However, the Proposal transcends ordinary business because it addresses the
significant social policy issue of corporate externalization of environmental and social
costs in pursuit of financial return. These externalized costs harm the economy and
diversified investors, such as the Company’s clients and shareholders. This issue,
sometimes referred to as “shareholder primacy,” is an issue that has been the subject of
significant public debate, legislation, and regulation.

The Proposal similarly does not micromanage the Company as alleged because it does
not “prob[e] too deeply into matters of a complex nature upon which shareholders, as a
group, would not be in a position to make an informed judgment” nor does it “seek to
impose specific . . . methods for implementing complex policies.” Instead, the Proposal
asks the Company to complete its own feasibility report on a range of proxy voting
options for clients that are concerned about the impact of corporate cost externalization
on their ability to maximize portfolio-wide returns. The Proposal maintains and even
relies on the Company’s discretion to determine the feasibility of the possible options.

Despite Bank of America’s claim that the Proposal is not relevant to the Company’s
business, the Company’s investment services constitute a significant segment of the
company, around 17.1% of its net income." As part of those services, Bank of America
provides proxy voting options for its investment clients. In addition, decisions regarding
proxy voting that affect environmental and social issues are linked to the Company’s
reputation, which is built on good corporate citizenship; thus, the impact on reputation
renders this issue “otherwise significantly related” to the company’s business operations
in accordance with Rule 14a-8(i)(5).

"https://investor.bankofamerica.com/regulatory-and-other-filings/annual-reports/content/0000070858-23-
000092/0000070858-23-000092.pdf



BACKGROUND

The Proposal requests that Bank of America report on the feasibility of offering
customized proxy voting preferences for its clients that seek to maximize portfolio-wide
returns by pursuing voting strategies designed to push certain companies to address
social and environmental externalities.

Sound investment practice mandates that fiduciaries adequately diversify their
portfolios. This allows investors to reap the increased returns available from risky
securities while greatly reducing their overall risk. This insight defines Modern Portfolio
Theory.? This core principle is reflected in legal regimes that govern investment
fiduciaries, such as ERISA, the federal law that governs private pension plans. ERISA
requires plan fiduciaries to act prudently “by diversifying the investments of the plan.”
The late John Bogle, founder of one of the world’s largest mutual fund companies,
summarized the wisdom of a diversified investment strategy: “Don’t look for the needle
in the haystack; instead, buy the haystack.™

Thus, accepted investment theory and fiduciary standards require adequate
diversification. However, once a portfolio is diversified, the most important factor
determining return will not be how the companies in that portfolio perform relative to
other companies (“alpha”), but rather how the market performs as a whole (“beta”).
“[Alccording to widely accepted research, alpha is about one-tenth as important as beta
[and] drives some 91 percent of the average portfolio’s return.”

This distinction between individual company returns and overall market return is critical
because shareholder return at an individual company does not reflect its “externalized”
costs, i.e., those costs it generates but does not pay. Externalized costs may include
harmful emissions, resource depletion, and the instability and lost opportunities caused
by inequality. Diversified shareholders (including the Company’s clients) absorb the
collective costs of such externalities because they degrade and endanger the stable,
healthy systems upon which corporate financial returns depend. Thus, while individual
companies can externalize costs from their own narrow perspective to “maximize
shareholder value,” diversified shareholders experience and in a sense “internalize”
these costs through lowered return on their portfolios.® Stewardship of the externalizing

2 Jon Lukomnik, James P. Hawley, Moving Beyond Modern Portfolio Theory Investing That Matters
https://www.routledge.com/Moving-Beyond-Modern-Portfolio-Theory-Investing-That-Matters/L ukomnik-

Hawley/p/book/9780367760823 (2021)

329 USC Section 404(a)(1)(C); see also Uniform Prudent Investor Act, § 3 (“trustee shall diversify the

investments of the trust” absent special circumstances.).

4 John C. Bogle, The Little Book of Common Sense Investing: The Only Way to Guarantee your Fair

Share of the Stock Market, 86 (2007).

5 Stephen Davis, Jon Lukomnik and David Pitt-Watson, What They Do with Your Money (2016).

6 Externalities and Corporate Objectives in a World with Diversified Shareholder/Consumers, Robert G.

Hansen and John R. Lott, JOURNAL OF FINANCIAL AND QUANTITATIVE ANALYSIS, 1996, vol. 31,

issue 1, 43-68 (abstract) (“If shareholders own diversified portfolios, and if companies impose externalities

on one another, shareholders do not want value maximization to be corporate policy. Instead,

shareholders want companies to maximize portfolio values. This occurs when firms internalize between-

firm externalities.”)




companies can reduce externalities (even profitable ones) with an eye toward
increasing portfolio-level return.

In many instances, decision-making on proxy voting focuses on the effect that
environmental and social behaviors may have on the financial performance of
companies whose activity is at issue, and not on the external costs the behaviors
create. In so doing, the shareholder or fiduciary may be undercutting the 91 percent of
potential return attributed to market return in order to maximize the 9 percent that
comes from outperformance. Externalized social and environmental costs can play an
outsized role in that 91 percent. Proxy voting decision-making with a focus on the
impact of externalities on portfolio-wide returns can help to ensure better-rationalized
voting decisions that reflect the range of impact on beneficiaries’ short and long-term
returns.

At present, Bank of America does not provide proxy voting options that would do as the
proposal requests and recommend voting practices by clients to maximize portfolio-wide
returns by pushing certain companies to address social and environmental externalities.

It appears based on information that the proponent was able to find online, the currently
offered proxy voting options from Bank of America seek to improve the enterprise value
of the individual investee companies, or to address the ethical behavior of corporations

and the social and environmental impact of their actions. Neither approach is consistent
with the proposal.

In contrast, proxy voting on a system stewardship basis might involve, in particular
instances, asking a company to forgo an activity that would improve the company’s
financial performance, but that would also materially harm the economy due to the
damage it causes to the environment. Presently, Bank of America does not offer
customized proxy voting preferences that would allow its clients to support shareholder
proposals based on a focus on these material impacts on systems and beta to
maximize portfolio-wide returns.



ANALYSIS

l. The Proposal is not Substantially Implemented

Under Rule 14a-8(i)(10), a company may exclude a shareholder proposal if it can
meaningfully demonstrate that “the company has already substantially implemented the
proposal.” Rule 14a-8(i)(10) exclusion is “designed to avoid the possibility of
shareholders having to consider matters which already have been favorably acted upon
by management.” See Exchange Act Release No. 12598 (regarding predecessor to
Rule 14a- 8(i)(10)). A company can be said to have “substantially implemented” a
proposal when its “policies, practices and procedures compare favorably with the
guidelines of the proposal.” See Texaco, Inc. (March 8, 1991).

The Company argues that the Proposal has been substantially implemented because
the Company’s clients are “already able to pursue such voting strategies” and “the
Company’s current offerings reflect the Company’s careful consideration of how to
address clients’ voting preferences.” The Company references that the SEC has
previously concurred with exclusion based on substantial implementation for proposals
“seeking a report on the feasibility of undertaking certain actions when a company has
already addressed the essential objective of the proposal by undertaking the action.”

However, in those precedents, unlike here, companies had implemented the essential
purpose and guidelines of the Proposal.

Notably, Bank of America does not allege that it has issued a report outlining the
feasibility of portfolio-wide, cost externalization proxy voting options as requested. The
Company instead states that it has “already determined ‘the feasibility of offering
customized proxy voting preferences.” The Company explains that the “outcome of its
feasibility analyses led to the development of the *customized proxy voting preferences”
described in its no-action request. As addressed below, this does not substantially

implement the Proposal.

The Company has not met the guidelines of the Proposal because it has not issued a
report outlining the requested analysis. Investors have no insight into Bank of America’s
analysis or determination. The Company similarly has not met the essential purpose of
the Proposal because the Company’s arguments have not provided transparency into
its current voting options. With the information currently available to investors, the
current “customized proxy voting preferences” do not appear to provide its clients with
voting advice that takes a portfolio-wide value maximization approach to proposals
addressing externalities.

1. The Company has provided neither a report nor an analysis.
The Proposal requests that Bank of America issue a report that analyzes “the feasibility

of offering customized proxy voting preferences for BAC clients that seek to maximize
portfolio-wide returns by pursuing voting strategies designed to push certain companies



to address social and environmental externalities.” The Company does not argue that it
has reported on this issue, but instead argues that it has internally analyzed the issue
and apparently feels that its current offerings are sufficient. Notably, the Company has
not alleged that the information is available for investors’ review elsewhere. Presently,
there is no transparency into how the Company’s proxy voting options would address
the needs raised in the Proposal.

There are numerous SEC decisions historically that support the assertion that a
Proposal requesting a report is not substantially implemented where the Company has
not issued a report or disclosures consistent with the proposal. See, i.e., Nordstrom, Inc.
(March 31, 2000) (No substantial implementation where the proponent argued: “[I]n
short, there is no report, the very thing requested by the shareholder proposal.”); Toys
‘R” Us, Inc. (April 8, 1999) (No substantial implementation where the proponent argued:
“there is no report in existence. No report at all cannot possibly moot a request for a
report.”).

Even in cases where there is some disclosure, unlike here, the SEC has still found no
substantial implementation where the information is published in various forms, but
does not include the analysis requested. See, i.e., CVS Health Corporation (February 9,
2015) (no substantial implementation where the proposal requests a congruency
analysis and the Company reports on donations and policies without any analysis of
congruency) and see NextEra Energy, Inc. (March 4, 2022), Eli Lilly and Company
(March 10, 2023), and NIKE Inc. (June 15, 2021) (no substantial implementation where
the Company discloses EEO-1 data and the existence of DEI programs, but does not
report on the efficacy of its programs nor does it report on recruiting and retention
efforts as requested in the proposal.) and Pfizer Inc. (February 10, 2022) (no substantial
implementation found for the same DEI proposal as above where the Proponent
argued: “The Company has not conducted the review requested and thus, has not in
any sense fulfilled the ask.”).

2. The Company’s current offerings are insufficient to address the essential
purpose and guidelines of the Proposal.

Further, the Company argues that the Proposal has been substantially implemented
because it allows clients to retain their proxy voting authority and allows clients to
engage proxy advisory firms that may provide “socially responsible, faith-based or
general investing guidelines.”

Allowing clients to retain their own proxy voting authority does not implement the
Proposal request because Bank of America is not “offering customized proxy voting
preferences.” (Emphasis added). None of the Company’s proxy voting options are
described as taking a portfolio-wide approach. To the extent the Company believes that
its current proxy voting options do allow its clients to take a portfolio-wide value
maximization approach for targeting externalities, that analysis should be made public
so that investors and customers can review the rationale for this determination. To the
extent the Company has reviewed the range of possible offerings, as requested in the



Proposal, and determined that such offerings are not feasible, it should provide
transparency into that analysis.

Although the no-action request did not explain exactly what proxy advice it offers clients
that ostensibly fulfills the Proposal's essential objectives, the Proponent searched for
available information on options offered. In Bank of America’s 2022 annual report, the
Company explained that, at least at that time, it offered some proxy advisory services
through ISS and some through Glass Lewis:

“Private Wealth Management clients-
Through our investment advisory agreement, clients may delegate proxy voting
authority directly to institutional shareholder services (ISS) or elect to vote
proxies themselves. As part of delegating to ISS, clients may, at their discretion,
choose among the ISS Benchmark, ISS Socially Responsible Investing, and ISS
Catholic proxy voting guidelines.”
“Generally, Bank of America The Private Bank (The Private Bank) clients
delegate authority to The Private Bank to vote proxies on their behalf. The
Private Bank has a fiduciary focused proxy voting policy and custom guidelines
and employs Glass Lewis to execute the votes. For investment management
accounts where The Private Bank is not the trustee or other named fiduciary,
clients may delegate proxy authority directly to Glass Lewis (or other proxy
advisor as determined by The Private Bank) via their investment advisory
agreement, as described above. Clients may also withhold this delegation and
vote themselves if they choose to do so.””

This is consistent with the language in the Company’s letter which states that, “under
certain program arrangements, Merrill clients can elect to delegate their proxy voting
authority to a proxy advisory firm that is unaffiliated with Merrill and the Company and,
as part of that delegation, can select from among certain of the proxy advisory firm'’s
voting policies, such as the proxy advisory firm’s socially responsible, faith-based or
general investing guidelines." (Emphasis added).

As state above, none of the reported options appear to involve a strategy of targeting
externalities to maximize portfolio value. One of the reported options, ISS’s Socially
Responsible Investing Guidelines, instead focuses on the impact on society as a whole.
The Guidelines state: “socially responsible institutional shareholders are concerned not
only with sustainable economic returns to shareholders and good corporate governance
but also with the ethical behavior of corporations and the social and
environmental impact of their actions." (Emphasis added). It also states: "On matters
of corporate governance, executive compensation, and corporate structure, Social
Advisory Services guidelines are based on a commitment to create and preserve
economic value and to advance principles of good corporate governance consistent
with responsibilities to society as a whole." (Emphasis added). The decision-making

7 Bank of America 2022 Annual Report, available at https://investor.bankofamerica.com/regulatory-and-
other-filings/annual-reports/content/0000070858-23-000121/0000070858-23-000121.pdf



framework for deciding whether or not to support a given proposal does not appear to
be the metric of maximizing portfolio value, but instead focuses on broad societal
interests.

In contrast, the proposed approach under the proposal is for voting strategies designed
to address externalities so as to maximize portfolio-wide returns. This is distinct from
support based on concerns regarding “society as a whole.” The importance of this
distinction is clear when considering that many fiduciaries might not be able to support
proposals focused on broad society interests given their singular mandate to invest in
the best interest of their beneficiaries to increase portfolio returns, rather than improving
the plight of society as a whole. For example, the Employee Retirement Income
Security Act of 1974 (ERISA) requires fiduciaries to “discharge his duties... solely in the
interest of the participants and beneficiaries”® (ERISA also requires that the fiduciary
diversify the investments of the plan).® Similarly, most state laws contain language that
requires trustees of public pension funds to act in the “sole interest” of the
beneficiaries. ™

The Company’s lack of transparency around its proxy voting options is obvious since it
is still unclear whether the Company believes these options address portfolio value
maximization through control of externalities, address ESG, or address broad societal
impact.

Instead, the Company merely states that it allows clients to use proxy advisory services.
The Supporting Statement in the Proposal explains that “[r]eliance on proxy advisors
does little to mitigate this problem or shield Bank of America from controversy. Such
advisors generally provide advice that maximizes the value of individual companies, not
the value of diversified portfolios invested in such companies.” The proxy voting
guidelines of the two largest proxy advisory firms makes this clear.

Glass Lewis’ United States voting guidelines state: “Glass Lewis evaluates all
environmental and social issues through the lens of long-term shareholder value. . .
When evaluating environmental and social factors that may be relevant to a given
company, Glass Lewis does so in the context of the financial materiality of the
issue to the company’s operations.”'" (Emphasis added). ISS takes the same
position in its description of its “Global Approach” to “Social and Environmental Issues”
in its United States voting guidelines: “While a variety of factors goes into each analysis,
the overall principle guiding all vote recommendations focuses on how the proposal
may enhance or protect shareholder value in either the short or long term. . .
Management and the board should be afforded the flexibility to make decisions on

829 U.S. Code § 1104(a)(1)

929 U.S. Code § 1104(a)(1)(C)

' Freshfields, “A Legal Framework for Impact”
https://www.freshfields.com/4a1df8/globalassets/noindex/documents/Ifi/lunep-final-compiled.pdf

" Glass Lewis, 2024 Proxy Guidelines-United States, available at https://www.glasslewis.com/wp-
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Lewis.pdf?hsCtaTracking=104cfc01-f8ff-4508-930b-b6f46137d7ab%7C3a769173-3e04-4693-9107-
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specific public policy positions based on their own assessment of the most beneficial
strategies for the company.”'? (Emphasis added).

Again, it is unclear from their letter what proxy voting options the Company offers that it
believes address externalities as a means of maximizing portfolio-wide value. If the
Company is alleging that it offers ESG proxy voting options, those options are
insufficient to address externalities because it still focuses on alpha (the company’s own
return), even to the detriment of beta (the return of the entire market). If the Company
alleges that it offers proxy voting options that are concerned with societal issues, that
also does not address portfolio-wide profit maximization by control of externalities
because the focus is on societal good, not portfolio value.

3. The Company’s referenced substantial implementation precedents are
inapplicable.

The Company’s cited precedents are inapplicable because unlike those cases, Bank of
America has not addressed the guidelines or essential purpose of the Proposal. For
example, in eBay, Inc. (March 29, 2018) (cited by the Company), the SEC concurred
with exclusion because “it appears that the Company’s policies, practices and
procedures compare favorably with the guidelines of the Proposal and that the
Company has, therefore, substantially implemented the Proposal.” The Company
argues that the essential purpose of the proposal is the “feasibility of integrating
sustainability metrics into performance measures” (emphasis in original) and the
Company had determined that including sustainability metrics was feasible because it
“already incorporates some elements of sustainability and diversity into its
compensation decisions for the Chief Executive Officer.” See also, Dunkin’ Brands
Group, Inc. (March 6, 2019).

Unlike in eBay and Dunkin’ Brands, it remains unclear whether Bank of America actually
did analyze the feasibility of “offering proxy voting preferences for BAC clients that seek
to maximize portfolio-wide returns by pursuing voting strategies designed to push
certain companies to address social and environmental externalities.” There is a
complete lack of transparency in the Company’s current offerings, which demonstrates
that the essential purpose of the Proposal is unfulfilled, in addition to the guidelines
being unfulfilled due to the lack of a report on feasibility.

In eBay and Dunkin’ Brands, it was clear that the Company had determined that it was
feasible to incorporate sustainability metrics into performance measures because the
Company was already doing so. In contrast, based on publicly available information, it
appears that Bank of America is not currently offering proxy voting options that address
externalities as a means of portfolio-wide value maximization, so it is unclear whether it
would be feasible or not for the Company to do so.

Similarly, in Target Corporation (March 26, 2013) (cited by the Company), the SEC

121SS 2023 Proxy Voting Guidelines Benchmark Policy Recommendations, available at
https://www.issgovernance.com/file/policy/active/americas/US-Voting-Guidelines.pdf?v=1



concurred with exclusion for substantial implementation and stated that “Target’s public
disclosures compare favorably with the guidelines of the proposal.” The proposal
requested a study of “the feasibility of adopting a policy prohibiting the use of treasury
funds for any direct or indirect political contributions intended to influence the outcome
of an election or referendum.” The Company successfully argued that, in response to a
similar proposal submitted the year before, it reported on its policy review in its 2012
proxy statement and also reported on its “thorough review of the Company’s policies
and practices regarding public-policy engagement in its 2011 Corporate Responsibility
Report.” Unlike Target, Bank of America has not publicly reported on any purported
analysis it has completed, nor has it disclosed how its current offerings provide clients
with the ability to vote proxies in accordance with concerns around externalities and
portfolio-wide value.

4. It is inaccurate to assert that the issue is that the Proponent is dissatisfied,
considering the Proposal has not been implemented.

The Company also alleges that the Proponent is “not satisfied with the various
alternatives offered to clients by Merrill and BANA that provide for voting in accordance
with certain unaffiliated third-party proxy advisory firm guidelines designed to address
social and environmental externalities.” However, as documented above, it is not clear
that any of the Company’s proxy voting options do address the request of the proposal
and its concern for maximizing portfolio-wide returns.

The Company then continues to argue that the Proponent seems to direct Bank of
America and their clients “to select other vendors and services that the Proponent
prefers, which appears to swap the GWIM clients’ ‘granular control over voting’ for the
Proponent’s ‘granular control over voting.” This is untrue. The Proponent is not directing
the Company to use any particular vendor or service. Instead, the Proponent is
requesting that the Company report on the feasibility of providing a range of proxy

voting options that it apparently does not currently offer.

Il. The Proposal is not excludable for Ordinary Business Concerns

In 1998, the Commission issued a rulemaking release (“1998 Release”) updating and
interpreting the ordinary business rule, by both reiterating and clarifying past
precedents. That release was the last time that the Commission discussed and
explained at length the meaning of the ordinary business exclusion. The Commission
summarized two central considerations in making ordinary business determinations -
whether the proposal addresses a significant social policy issue, and whether it
micromanages.

First, the Commission noted that certain tasks were generally considered so
fundamental to management's ability to run a company on a day-to-day basis that they
could not be subject to direct shareholder oversight (e.g., the hiring, promotion, and
termination of employees, as well as decisions on retention of suppliers, and production
quality and quantity). However, proposals related to such matters but focused on
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sufficiently significant social policy issues (i.e., significant discrimination matters)
generally would not be excludable.

Second, proposals could be excluded to the extent they seek to “micromanage” a
company by probing too deeply into matters of a complex nature upon which
shareholders, as a group, would be unable to make an informed judgment. This concern
did not, however, result in the exclusion of all proposals seeking detailed timeframes or
methods. Proposals that passed the first prong but for which the wording involved some
degree of micromanagement could be subject to a case-by-case analysis of whether the
proposal probes too deeply for shareholder deliberation.

1. The Proposal concerns a significant social policy issue that transcends
ordinary business.

a. The SEC has determined that proposals focused on significant social policy issues
transcend the company’s ordinary business even where the subject matter relates to
products and services that a company offers.

The Company argues that the Proposal is excludable for ordinary business concerns
either because its subject matter relates to the products and services that a company
offers to its customers or because it micromanages.

However, the Company’s argument related to products and services and the precedent
cited to support it are inapplicable because each of the cited cases did not focus on a
significant social policy issue. In contrast, this Proposal focuses on a significant social
policy issue that transcends the Company’s ordinary business.

Contrary to the Company's assertion, the Staff has made it clear in legal bulletins and in
precedents that proposals directed to “nitty-gritty” aspects of the Company's business,
including a focus that impacts the selection of clients, products, or services offered, are
not excludable to the extent they are focused on significant policy issues and do not
attempt to micromanage business relationships.

Although decisions regarding clients served may be “nitty-gritty” for the company, where
the focus of the Proposal is entirely on a significant policy issue, the fact that it may
touch on issues related to products and services offered does not cause it to be
excludable. Staff Legal Bulletin 14H, October 22, 2015, made this clear: [T]he
Commission has stated that proposals focusing on a significant policy issue are not
excludable under the ordinary business exception “because the proposals would
transcend the day-to-day business matters and raise policy issues so significant that it
would be appropriate for a shareholder vote.” [Release No. 34-40018]. Thus, a proposal
may transcend a company's ordinary business operations even if the significant policy
issue relates to the “nitty-gritty of its core business.”

It is well-established that a proposal is not excludable merely because it deals with the
sale of a company's products or services where significant social policy issues are

11



implicated—as they are here. Instead, many different social policy issues have been
found to transcend the company’s ordinary business related to its products and
services. See, i.e., Morgan Stanley (March 25, 2022) (climate change issue transcends
focus on lending and underwriting); The Travelers Companies, Inc. (April 1, 2022)
(racial justice issue transcends focus on insurance offerings); Johnson & Johnson
(March 2, 2023) (“the role IP protections play in access to medicines” transcends the
focus on company decision making regarding applying for patents); Mastercard
Incorporated (April 25, 2023) (“the twin epidemics of mass shootings and the diversion
of legally purchased firearms into illegal markets” transcends focus on establishing a
merchant category code for standalone gun and ammunition stores); Amazon.com, Inc.
(April 3, 2023) (“impact of climate change on employees’ retirement accounts”
transcends focus on company’s default retirement options).

Significantly, the focus of a proposal on a policy level rather than directing the
Company's relations with particular suppliers or customers is sufficient to avoid the
products and services exclusion. For example, in TJX Companies (April 9, 2020), the
proposal requested that the board commission an independent analysis of any material
risks of continuing operations without a company-wide animal welfare policy or
restrictions on animal-sourced products associated with animal cruelty. The company
objected that the proposal was excludable as relating to sales of particular products, but
the proponent effectively argued that the policy focus of the proposal on a clear,
significant policy issue for the company caused the proposal to transcend ordinary
business. Similarly, here, the issue was not that the Proponent disagreed with the
vendors the Company engaged, but instead that there is no evidence that the current
vendors would be able to fulfill the ultimate purpose of the Proposal. The Proposal
focuses on a strategic policy level and does not direct the Company to engage with any
particular vendor or supplier.

As the Company acknowledges, the Staff has specifically rejected exclusion of
proposals relating to company’s proxy voting policies where the proposal focused on a
significant social policy issue. Contrary to the Company’s assertion, these proposals are
similar to the Proposal at hand, and are arguably even more expansive because they
focus on the proxy voting of the entire company, rather than proxy voting options for
customers.

For example, in T. Rowe Price (March 13, 2020), the Staff denied exclusion where the
proposal requested that the board report on the company’s proxy voting practices and
policies related to climate change, including an analysis of any incongruities between
the company’s public statements regarding climate change and the voting policies and
practices of its subsidiaries. The Staff found that the proposal transcends the company’s
ordinary business operations and specified that “the Proposal is focused on possible
differences between T. Rowe Price Group's public statements and pledges regarding
climate change and the voting policies and practices of its subsidiaries, including any
subsidiaries which are investment advisers.” Similarly, in Franklin Resources, Inc.
(November 24, 2015), the Staff denied exclusion of a proposal that requested that the
board issue climate change report which assesses “any incongruities between the proxy
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voting practices of the company and its subsidiaries within the last year, and any of the
company's policy positions regarding climate change” because “the proposal focuses on
the significant policy issue of climate change.” See also, BlackRock, Inc. (April 4, 2022)
(discussed in detail below).

b. The SEC has established that cost externalization of environmental and social costs
and shareholder primacy are significant social policy issues.

The focus of the Proposal is consistent with numerous Staff determinations regarding
proposals related to cost externalization and shareholder primacy, which were found to
both address a transcendent policy issue and not to micromanage.

In BlackRock, Inc. (April 4, 2022) (“BlackRock” or “BlackRock Proposal”) the Staff did
not allow exclusion for ordinary business, finding instead that the Proposal “transcends
ordinary business matters and does not seek to micromanage the Company.”

The proposal requested that the Company “adopt stewardship practices designed to
curtail corporate activities that externalize social and environmental costs that are likely
to decrease the returns of portfolios that are diversified in accordance with portfolio
theory, even if such curtailment could decrease returns at the externalizing company.”

Like Bank of America, BlackRock also argued that the proposal was excludable as
ordinary business because it related to the products and services offered for sale by a
company and the methods of distribution of those products and services. The Company
argued that the proposal “focuses primarily on BlackRock’s stewardship practices.”
Further, the Company alleged that the Proposal was excludable because it
micromanaged the Company. The SEC disagreed with both arguments. The Staff found
that the proposal did not micromanage and agreed that it focused on a significant social
policy issue: “the question of how corporations account for the systemic and other costs
they impose on other companies when they prioritize shareholder returns and ignore the
costs they externalize.”

The SEC has also determined that cost externalization, connected to other social
impacts, is a significant social policy issue sufficient to transcend ordinary business.
See Johnson & Johnson (February 8, 2022), (unable to concur with exclusion for a
proposal requesting that the board report on the public health costs created by limited
sharing of the Company’s COVID-19 vaccine technologies and the manner in which
such costs may affect the market returns available to its diversified shareholders, where
the proponent argues that the proposal addresses a significant policy issue of “whether
companies should create financial return with practices that harm social and
environmental systems” and that part of that issue is “the treatment of COVID-19
intellectual property.”); and see, CVS Health Corporation (March 15, 2022) (unable to
concur with exclusion of a proposal which requests that the board report on the link
between the public-health costs created by the Company's sale of unhealthy foods and
its prioritization of financial returns over its healthcare purpose and whether such
prioritization threatens the returns of diversified shareholders, where the proponent
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argued that that the proposal “addresses the policy issue of shareholder primacy and
corporate cost externalization in pursuit of financial return” and also argues that “the
sale of unhealthful food” is a significant social policy issue).

2. The Proposal is not excludable for micromanagement concerns.

According to the Commission and the Staff, proposals that address a societal impact
but are written in a manner that seeks to micromanage the business of the company
could still be excludable if they are found to probe too deeply for shareholder
deliberation. The Staff’s interpretation of micromanagement has evolved over the years,
most recently articulated in the November 3, 2021 Staff Legal Bulletin 14 L. To assess
micromanagement going forward, the bulletin notes that the Staff:

“will focus on the level of granularity sought in the proposal and whether and
to what extent it inappropriately limits discretion of the board or management. We
would expect the level of detail included in a shareholder proposal to be
consistent with that needed to enable investors to assess an issuer's impacts,
progress towards goals, risks or other strategic matters appropriate for
shareholder input.

Additionally, in order to assess whether a proposal probes matters ‘too
complex’ for shareholders, as a group, to make an informed judgment, we may
consider the sophistication of investors generally on the matter, the availability of
data, and the robustness of public discussion and analysis on the topic.”

a. The Proposal does not attempt to micromanage the Company.

The Proposal does not micromanage the Company because these issues are of
obvious and legitimate concern to investors. Proxy voting offerings related to cost
externalization do not probe into matters “too complex” for shareholders to make an
informed judgment. As more investors become diversified, there is increased concern
about externalization. For example, in September of 2023, the International Corporate
Governance Network (ICGN), a global network of investors with US$77 trillion in assets
under management, published a report that emphasized the importance of systems to
institutional investors: “As investment institutions grow in scale and become increasingly
diversified, more investors can be considered as ‘universal asset owners or managers,’
where their portfolios constitute a ‘slice’ of the global economy and whose performance
is tied to the success of the economic system at large.”"3

The Proposal even references investor interest and understanding of this issue, stating:
“Investors want a voice. According to one study from Stanford Graduate School of
Business, 83% of investors, irrespective of age, life stage, or ideological bent, want

3 ICGN Systemic Stewardship & Public Policy Advocacy Toolkit September 2023, available at
https://www.icgn.org/sites/default/files/2023-
09/ICGN%20Systemic%20Stewardship%20%26%20Public%20Policy%20Toolkit.pdf
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managers to consider their preferences when voting on environmental issues.”™

Further, the Proposal does not interfere with Company assessments or supplant the
judgment of the board. Instead, the Proposal preserves management’s discretion and
actually relies on the Company’s judgment to determine the feasibility of the range of
possible options.

The Proposal requests a report on the feasibility of a range of proxy voting options
which “should not be limited to preset voting profiles but should include approaches
and technologies that provide clients with granular control over voting, like the
configurable options offered by BAC for constructing portfolios.” (Emphasis added). The
Company’s configurable portfolio options are extensive, with more than 200 model
portfolio options.'®

This language in the Supporting Statement of the Proposal, rather than the Resolved
Clause is a demonstration of the range of types of approaches that the feasibility study
could address, ensuring that the feasibility report provides some flexibility in shareholder
options. The Proposal does not impose a specific method for implementation, but
instead requests that the Company report on its own analysis of the feasibility of
providing a range of proxy voting options.

b. The Company’s referenced precedent is inapplicable.

The Company claims the Proposal would micromanage the Company because it
“delves into the details of how the Company provides its clients differing alternatives to
address how clients vote shares in their portfolios, what vendors the Company selects
to offer client services, and what technology the Company uses in offering such
services through different account and product offerings.” The Company compares this
Proposal to the proposals in Amazon.com (January 18, 2018) (where the proposal
instructed the company to list certain shower heads before others) and Marriott
International, Inc. (March 17, 2010, recon. denied Apr. 19, 2010) (where the proposal
required the installation of certain shower heads) where the Staff concurred with
exclusion for micromanagement concerns.

In stark contrast to those proposals, the Proposal at hand does not require the
Company to offer specific products and services. The Proposal does not “seek to
impose specific . . . methods for implementing complex policies.” SLB 14L (citing 1998
Release). Where the proposals in Amazon and Marriot instructed the companies to take
extremely specific action, this Proposal is a request focused on a strategic level and
does not direct the Company to use a certain vendor or technology. It instead asks the
Company to analyze the feasibility of implementing proxy voting options, and explains
that the report should include a range of possible approaches and technologies.

4 https://www.gsb.stanford.edu/sites/default/files/publication/pdfs/survey-investors-retirement-savings-
esg.pdf

'S https://newsroom.bankofamerica.com/press-releases/merrill-lynch/bank-america-expands-model-
portfolios-available-through-merrill-lynch
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c. Relevant precedent

The SEC has rejected micromanagement arguments where the proposal, like this one,
requests a report on company policy in product offerings. In Merck & Co., Inc. (March
28, 2023) and Johnson & Johnson (March 2, 2023), the Staff found no
micromanagement where the proposal requested that the board report on “a process by
which the impact of extended patent exclusivities on product access would be
considered in deciding whether to apply for secondary and tertiary patents.” In Morgan
Stanley (March 25, 2022), the SEC found no micromanagement where the proposal
went beyond requesting a report and instead requested that the board “adopt a policy
by the end of 2022 committing to proactive measures to ensure that the company's
lending and underwriting do not contribute to new fossil fuel development.”

In BlackRock (discussed above), the Proposal requested that the Company “adopt
stewardship practices designed to curtail corporate activities that externalize social and
environmental costs that are likely to decrease the returns of portfolios that are
diversified in accordance with portfolio theory, even if such curtailment could decrease
returns at the externalizing company.” The Company similarly argued that the proposal
micromanaged the company. However, even though the BlackRock proposal directly
asks the Company to take action related to its own proxy voting, the SEC Staff still
found that the proposal did not micromanage. Here, the proposal asks for a feasibility
report regarding client proxy voting, a much narrower request that retains more
company discretion than in BlackRock.

lll. The Proposal is sufficiently related to the Company’s business.

The Company Letter asserts the Proposal is excludable under the relevance rule. Rule
14a-8(i)(5) provides for exclusion of a proposal:

“If the proposal relates to operations which account for less than 5 percent of the
company's total assets at the end of its most recent fiscal year, and for less than 5
percent of its net earnings and gross sales for its most recent fiscal year, and is not
otherwise significantly related to the company's business.”

There are two prongs to the Rule: (1) whether the Proposal relates to operations
accounting for 5% of total assets and earnings; and (2) whether the Proposal is
“otherwise significantly related to the company’s business.” This Proposal satisfies both
prongs of this Rule and therefore is not excludable under the Rule.

1. Investment services constitute at least 5% of the Company’s operations.
The Company alleges the Proposal is excludable under Rule 14a-8(i)(5) because the
Proposal is not sufficiently related to the Company’s business. In making this argument,

Bank of America states that “the revenue, income and assets associated with the proxy
voting services offered to GWIM clients represent significantly less than 5% of the
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Company’s total revenue, net income and assets, respectively.” However, this unfairly
narrows the scope of Bank of America’s services. In fact, Bank of America’s investment
management services make up significantly more than 5% of the Company’s business.

In 2022, net income for Bank of America's Global Wealth & Investment Management
("GWIM") business was $4.7 billion (see 10-K at 40), which represents approximately
17.1% of the company's net income for that year (Bank of America's net income for
2022 was $27.5 billion, see 10-K at 28).

Bank of America acknowledges that its proxy voting delegation services are part of its
GWIM operations. For example, according to the brochure of Merrill Lynch's Investment
Advisory Program (the "Program"), a subsidiary operation of Bank of America's GWIM
business, proxy voting services are "made available under the Program" (see Brochure
at 17). In its no-action request, the Company even acknowledges that “proxy voting is
an integral part of the Company’s relationship with our GWIM clients.” Because the
Proposal relates to more than 5% of the Company’s business, it is not excludable under
Rule 14a-8(i)(5).

The SEC has previously rejected arguments that inaccurately and narrowly described
the business segment related to the proposal. The Proposal at hand is similar to the one
in Freeport-McMoRan, Inc. (March 18, 2016). The SEC found that the proposal was not
excludable under Rule 14a-8(i)(5) where the proposal requested a report on company
actions being taken to reduce harms that arise from the company’s “enhanced oil
recovery operations in urban areas of California.” The company argued its Los Angeles
Basin operations were the only properties located in the urban areas of California and
those operations constituted less than 5% of the company’s business operations, but
the Proponent successfully rebutted this argument by arguing that all of the Company’s
oil and gas operations in California, Wyoming, Louisiana, and the Gulf of Mexico,
constituted 22% of the company’s revenue and therefore exceeded the 5% requirement.

Similarly, in The Goldman Sachs Group, Inc (March 12, 2018), the SEC denied
exclusion of a proposal under Rule 14a-8(i)(5) where the proposal requested a report
related to the company’s lobbying policy and expenditures. The proponent successfully
argued that the company “framed the Relevance’s Exclusion’s quantitative analysis too
narrowly” when it did not account for “those segments of Goldman’s business that could
be affected by the lobbying efforts, rather than to the amount of the lobbying
expenditures themselves.”

2. The Proposal is otherwise sufficiently related to the Company’s business.

In addition to meeting the 5% prong of Rule 14a-8(i)(5), the Proposal also meets prong
two because it is otherwise significantly related to the company's business.

As the Proposal explains, investment companies that fail to engage clients more fully in

proxy voting will be subject to ever-increasing legal and reputational jeopardy. This risk
is particularly significant for Bank of America, given the Company's public emphasis on
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its commitment to environmental and societal issues. For example, the Company states,
that “[b]y driving responsible growth, we deliver returns to our clients and

shareholders and help address society’s biggest challenges.”'® (Emphasis in original).
The Company also states: “We’re focused on building financial security and wealth
across diverse communities through a comprehensive approach that includes delivering
products and services that meet the needs of all clients, and investing resources to
support our communities and the issues that affect them.”'” (Emphasis added).

In the Company’s 2023 Task Force on Climate-related Financial Disclosures (TCFD)
Report, it states: “Across all [lines of business], we want sustainability to be a central
part of the conversations we have with our clients.” The Company reports that “[o]ur
goal is to position Bank of America as the financial partner of choice for clients, whether
they are at the beginning of understanding how climate change could impact them or
well on their way to managing the energy transition.” Similarly, the Report explicitly
references its GWIM line of business: “Across GWIM, we remain focused on delivering
thought leadership, investment guidance and solutions to support our clients’ investing
in the environmental transition.”

In order to be considered a “financial partner of choice” and offer “solutions” for clients
interested in sustainability, it will be necessary that the Company update its offerings to
provide meaningful opportunities for its clients to engage in system stewardship.

The Proposal is not excludable under Rule 14a-8(i)(5) because it is sufficiently related

to the Company’s business. Implementing the Proposal and reviewing the feasibility of
expanding its current offerings to provide clients with the ability to address externalities
and maximize portfolio value would situate Bank of America as a leader in the area.

'8 https://about.bankofamerica.com/en/our-company
7 https://about.bankofamerica.com/en/making-an-impact/racial-equality-economic-opportunity
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CONCLUSION

In permitting the exclusion of proposals, Rule 14a-8(g) imposes the burden of proof on
companies. Companies seeking to establish the availability of exclusion under Rule
14a-8, therefore, have the burden of showing ineligibility. As argued above, the
Company has failed to meet that burden. Accordingly, Staff must deny the no-action
request.

We would be pleased to respond to Staff questions or negotiate with BAC on mutually
agreeable terms for withdrawing the Proposal. We would appreciate any opportunity to
answer any questions Staff may have concerning this matter before the final
determination. You can reach James McRitchie by emailing

Sincerely,

O =

James McRitchie
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EXHIBIT A

[BAC: Rule 14a-8 Proposal, November 3, 2023]
[This line and any line above it — Not for publication.]

FOR Add Value

Proposal [4*] - Ascertain Client Voting Preferences

Resolved: Bank of America (BAC) shareholders request our Company prepare a report on the
feasibility of offering customized proxy voting preferences for BAC clients that seek to maximize
portfolio-wide returns by pursuing voting strategies designed to push certain companies to
address social and environmental externalities.!® The report shall be available to stockholders
and investors by October 1, 2024, prepared at reasonable cost, consistent with fiduciary duties
and other legal obligations, and omitting proprietary information.

Supporting Statement:

BAC and its subsidiaries manage approximately $3.6 trillion in assets. As a fiduciary, BAC owes

clients and investors duties of care and loyalty in exercising shareholder voting rights.?

Controversy over proxy voting - especially environmental, social, and governance (“ESG”)

proposals, increases risk.2’ Companies like BAC may be criticized from all sides.??

Diversified investors are interested in ensuring companies in portfolios managed by BAC do not
threaten the rest of their portfolios??2 when individual companies prioritize their financial
returns over systems critical to diversified portfolios.?® Practically, this can mean maximizing

profits by externalizing social and environmental risks to the detriment of other companies.

Reliance on proxy advisors does little to mitigate this problem or shield Bank of America from

18 https://www.routledge.com/Moving-Beyond-Modern-Portfolio-Theory-Investing-That-Matters/Lukomnik-
Hawley/p/book/9780367760823, chapter 5.

19 See 14 CFR 275.206(4)-6

20 https://ssrn.com/abstract=4360428

21 https://ssrn.com/abstract=4299462

22 https://theshareholdercommons.com/wp-content/uploads/2022/09/Climate-Change-Case-Study-FINAL.pdf
23 https://ssrn.com/abstract=4056602
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controversy.?* Such advisors generally provide advice that maximizes the value of individual

companies, not the value of diversified portfolios invested in such companies.?

BAC offers extensive customization of portfolios based on risk tolerance, financial goals, cash
flow needs, tax situation, social and environmental values. But BAC fails to offer granular
control over customized proxy voting, a core advisor responsibility subject to fiduciary duty

standards.?®

Soliciting the diverse views of clients on issues raised in shareholder elections and incorporating
them into voting/engagement practices, or facilitating the client’s ability to do so themselves,
can mitigate risk. Criticism of BlackRock, Vanguard, and State Street?’ led to programs providing

investors with voting choices.

However, these programs present limited choices due to overreliance on traditional proxy
advisors. New technologies facilitate soliciting investor preferences efficiently to inform voting
and engagement.?® Therefore, the report should not be limited to preset voting profiles but
should include approaches and technologies that provide clients with granular control over
voting, like the configurable options offered by BAC for constructing portfolios.

Investors want a voice. According to one study from Stanford Graduate School of Business, 83%
of investors, irrespective of age, life stage, or ideological bent, want managers to consider their

preferences when voting on environmental issues.?®

Investment companies that fail to engage clients more fully in proxy voting will be subject to

ever-increasing legal and reputational jeopardy.

Vote For Proposal [4*] Ascertain Client Voting Preferences

[This line and any below it is not for publication]
Number 4* to be assigned by the Company.

The above title is part of the proposal and within the word limit. It should not be altered or

24 See, e.g.,
https://www.texasattorneygeneral.gov/sites/default/files/images/press/Utah%20%26%20Texas%20Letter%20t0%20Glass%20L
ewis%20%26%201SS%20FINAL.pdf, https://www.wsj.com/articles/blackrocks-false-voting-choice-proxy-esg-ballots-iss-glass-
lewis-66652357?mod=opinion lead posl

25 https://theshareholdercommons.com/wp-content/uploads/2023/09/The-Shareholder-Commons-response-to-ISS-Policy-
Survey-2023.pdf

26 https://www.privatebank.bankofamerica.com/solutions/investment-management.html

27 https://ssrn.com/abstract=4580206

28 https://ssrn.com/abstract=4360428

29 https://www.gsb.stanford.edu/sites/default/files/publication/pdfs/survey-investors-retirement-savings-esg.pdf
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misrepresented. The title should be used in all references to the proposal in the proxy and on
the ballot. If there is an objection to the title, please negotiate or seek no-action relief as a last
resort.

The above graphic are intended to be published with the rule 14a-8 proposal. The graphics
would be the same size as the largest management graphics (and/or accompanying bold or
highlighted management text with a graphic, box or shading) or any highlighted management
executive summary used in conjunction with a management proposal or any other rule 14a-8
shareholder proposal in the 2024 proxy.

The proponent is willing to discuss the mutual elimination of both shareholder graphics and
management graphics in the proxy in regard to specific proposals. Issuers should not assume
proponent will not insist on the inclusion of the graphic if the issuer unilaterally decides not to
include their own graphic.

Reference: SEC Staff Legal Bulletin No. 14L (CF)[16]
Companies should not minimize or otherwise diminish the appearance of a
shareholder’s graphic. For example, if the company includes its own graphics in its
proxy statement, it should give similar prominence to a shareholder’s graphics. If a
company’s proxy statement appears in black and white, however, the shareholder
proposal and accompanying graphics may also appear in black and white.

Notes: This proposal is believed to conform with Staff Legal Bulletin No. 14B (CF), September
15, 2004, including (with our emphasis):

Accordingly, going forward, we believe that it would not be appropriate for companies to
exclude supporting statement language and/or an entire proposal in reliance on rule 14a-
8(i)(3) in the following circumstances:

e the company objects to factual assertions because they are not supported;

e the company objects to factual assertions that, while not materially false or
misleading, may be disputed or countered;

e the company objects to factual assertions because those assertions may be
interpreted by shareholders in a manner that is unfavorable to the company, its
directors, or its officers; and/or

e the company objects to statements because they represent the opinion of the
shareholder proponent or a referenced source, but the statements are not identified
specifically as such.

We believe that it is appropriate under rule 14a-8 for companies to address these
objections in their statements of opposition.

See also Sun Microsystems, Inc. (July 21, 2005)
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The stock supporting this proposal will be held until after the annual meeting and the proposal
will be presented at the annual meeting. Please acknowledge receipt of this proposal promptly
by emailing the proponent.
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G l ]3 S ()N [) LJ N N Gibson, Dunn & Crutcher LLP

1050 Connecticut Avenue, N.W.
Washington, DC 20036-5306
Tel 202.955.8500
www.gibsondunn.com

Ronald O. Mueller
Direct: +1 202.955.8671

Fax: +1 202.530.9569
RMueller@gibsondunn.com

February 12, 2024

VIA ONLINE SUBMISSION

Office of Chief Counsel

Division of Corporation Finance
Securities and Exchange Commission
100 F Street, NE

Washington, DC 20549

Re:  Bank of America Corporation
Supplemental Letter Regarding Shareholder Proposal of James McRitchie
Securities Exchange Act of 1934—Rule 14a-8

Ladies and Gentlemen:

On December 22, 2023, we submitted a letter (the “No-Action Request’) on behalf
of our client, Bank of America Corporation (the “Company”), to inform the staff of the
Division of Corporation Finance (the “Staff”) of the Securities and Exchange Commission
(the “Commission”) that the Company intends to omit from its proxy statement and form
of proxy for its 2024 Annual Meeting of Shareholders (collectively, the “2024 Proxy
Materials™) a shareholder proposal entitled “Ascertain Client Voting Preferences” (the
“Proposal’’) and statements in support (the “Supporting Statements”) thereof received from
James McRitchie (the “Proponent”). The No-Action Request sets forth the basis for our
view that the Proposal properly may be excluded from the 2024 Proxy Materials pursuant
to: (1) Rule 14a-8(1)(10) because the Company has substantially implemented the Proposal;
(i1) Rule 14a-8(i)(7) because the Proposal relates to the Company’s ordinary business
operations and seeks to micromanage the Company; and (ii1) Rule 14a-8(i)(5) because the
Proposal relates to operations that are not economically significant or otherwise
significantly related to the Company’s business.

This supplemental letter responds to a letter received from the Proponent in
response to the No-Action Request dated January 23, 2024 (the “Response Letter”), a copy
of which is attached hereto as Exhibit S-1.
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I. The Proposal May Be Excluded Under Rule 14a-8(i)(10).

As discussed in the No-Action Request, the Company already has addressed the
essential objective of the Proposal through the proxy voting options it offers clients with
respect to securities held in their accounts. When a company can demonstrate that it
already has taken actions to address the underlying concerns and essential objectives of a
shareholder proposal, the Staff has concurred that the shareholder proposal has been
“substantially implemented” and may be excluded as moot. The Staff has noted that “a
determination that the company has substantially implemented the proposal depends upon
whether [the company’s] particular policies, practices and procedures compare favorably
with the guidelines of the proposal.” Walgreen Co. (avail. Sept. 26, 2013); Texaco, Inc.
(Recon.) (avail. Mar. 28, 1991). Even under proposed amendments to Rule 14a-8(i)(10),
“a proposal need not be . . . fully implemented in exactly the way a proponent desires, in
order to be excluded.”

Here, because the proxy voting options available to the Company’s clients already
address the essential objectives of the Proposal, there is no need for the Company to
prepare the feasibility report requested in the Proposal. The “feasibility” of providing
customized proxy voting options for the Company’s clients has already been determined
and is demonstrated by the Company making proxy voting options available to clients that
allow them to pursue particular investment objectives. In this respect, the situation is
identical to the situation in Covance Inc. (avail. Feb. 22, 2008), which was cited in the No-
Action Request. In Covance Inc., the proposal requested that the company “issue a report
on the feasibility of establishing environmental enrichment committees at the company’s
laboratories to foster quality standards of care for animals.” The company stated that it had
already appointed an Institutional Animal Care and Use Committee at each of its
laboratories, thereby rendering moot the need to report on the feasibility of establishing the
committees requested in the proposal. Because the company had addressed the essential
objective of the proposal by taking the action addressed by the Proposal, instead of issuing
a report on the feasibility of taking such action, the Staff concurred that the proposal could
be excluded under Rule 14a-8(i)(10).

Similarly, in E.1. du Pont de Nemours and Company (avail. Feb. 26, 2008), the
proposal requested that the company “issue a report on PFOA compounds used in DuPont
products . . . evaluating the feasibility of rapid phaseout of PFOA from all DuPont
products, including materials that can degrade to PFOA in use or in the environment, and
the development and adoption of safer substitutes.” The company stated that it had already
committed to and taken steps to cease using, buying or making PFOA, and therefore had
addressed the essential objective of the proposal. Even though the company had not issued
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a feasibility report as requested by the proposal, the company’s actions mooted the need
for the feasibility report, and the Staff concurred that the proposal could be omitted under
Rule 14a-8(i)(10).

In the present situation as well, the issuance of a feasibility report is not the
essential objective of the Proposal. Instead, as confirmed in the Response Letter,' the
essential objective is providing clients proxy voting options that allow those clients to
pursue a particular investment objective. The Response Letter’s argument that the
Company has failed to address the essential objective of the Proposal rests on two themes,
both of which are ill-founded.

First, the Response Letter asserts that the Company’s proxy voting offerings do not
allow for “customized proxy voting preferences.” In making this argument, the Response
Letter ignores the fact that one proxy voting option offered to Company clients is the
ability to self-direct the proxy voting of shares held in their accounts. By offering an
option where clients can self-direct the proxy voting of shares held in their accounts, the
Company already provides clients the ability to “seek to maximize portfolio-wide returns
by pursuing voting strategies designed to push certain companies to address social and
environmental externalities,” as requested in the Proposal. While the methodology by
which this voting strategy is implemented by clients may differ from what the Proponent
would prefer — a self-directed proxy voting strategy is apparently too “customized” and too
“granular” of an approach for the Proponent — the Response Letter fails to address why this
option does not implement the Proposal’s essential objective.

Second, the Response Letter argues that socially conscious third-party administered
proxy voting options of the type offered by the Company do not satisfy the Proposal. The
Response Letter tries to support this claim by asserting, incredibly, that by considering
“broad societal interests,” socially conscious proxy voting options of the type made
available by the Company do not take into account portfolio returns. The Response Letter
claims that the distinction between, on the one hand, socially conscious third-party
administered proxy voting strategies of the type made available by the Company to its
clients and, on the other hand, the proxy voting options advocated in the Proposal “is clear
when considering that many fiduciaries might not be able to support proposals focused on

The Response Letter at page 5 states, “The Company similarly has not met the essential purpose of the
Proposal because the Company’s arguments have not provided transparency into its current voting
options. With the information currently available to investors, the current ‘customized proxy voting
preferences’ do not appear to provide its clients with voting advice that takes a portfolio-wide value
maximization approach to proposals addressing externalities.”
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broad society interests [i.e., socially conscious voting strategies] given their singular
mandate to invest in the best interests of their beneficiaries to increase portfolio returns.”
The absurdity of this argument is evident from the many pension funds and other
fiduciaries that utilize the type of socially conscious proxy voting policies referenced in the
Response Letter for the express purpose of maximizing risk-adjusted financial returns.
The Response Letter also mischaracterizes the type of socially conscious proxy voting
options that the Company makes available to clients by describing them as having a
singular focus without regard to portfolio value.? Instead of eschewing portfolio returns,
the socially conscious proxy voting strategies quoted on page 7 of the Response Letter
specifically state that they are concerned with both investment returns and social and
environmental externalities of companies’ actions. Specifically, the proxy voting
standards address “sustainable economic returns to shareholders . . . but also . . . the social
and environmental impact of [corporations’] actions” and “creat[ing] and preserv[ing]
economic value . . . consistent with responsibilities to society as a whole.”

The Response Letter asserts that “decisions regarding proxy voting that affect
environmental and social issues are linked to the Company’s reputation,” but then claims
several pages later that third-party administered proxy voting options made available by
the Company that address social and environmental externalities are somehow not
responsive to the Proposal. This assertion conflicts with the text of the Proposal, which
addresses “the feasibility of offering customized proxy voting preferences for [Company]
clients that seek to maximize portfolio-wide returns by pursuing voting strategies designed
to push certain companies to address social and environmental externalities” (emphasis
added). As discussed in the No-Action Request, one of the Company’s offerings allows

For example, at page 9 the Response Letter summarizes its argument:

If the Company is alleging that it offers ESG proxy voting options, those options are insufficient to
address externalities because it still focuses on alpha (the company’s own return), even to the detriment
of beta (the return of the entire market). If the Company alleges that it offers proxy voting options that
are concerned with societal issues, that also does not address portfolio-wide profit maximization by
control of externalities because the focus is on societal good, not portfolio value.

Response Letter at 7 quoting the Institutional Shareholder Services Socially Responsible Investing
Guidelines.

Response Letter at 2. As noted in the No-Action Request, the Company does not make “decisions
regarding proxy voting” for clients except in cases where the client has elected to authorize the Private
Bank to vote on its behalf, and in those cases the Private Bank in practice generally abstains from voting
on shareholder proposals predominantly involving social, socio-economic, environmental, political or
other similar matters, unless the client instructs otherwise. Therefore, the reputational risk associated
with such decisions is remote.
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clients to self-direct the proxy voting of shares held in their account. This option affords
clients the ultimate form of customized proxy voting strategy by allowing those who so
wish to vote their shares in a manner designed to push companies to address social and
environmental externalities. The Company also makes available to clients customized
third-party administered proxy voting options that are designed to address both portfolio
value and social and environmental externalities of the portfolio companies’ operations.
While the customized proxy voting strategy alternatives that the Company offers clients
may not be the ones that the Proponent would prefer, the Company’s offerings
nevertheless fulfill the Proposal’s essential objective of providing clients proxy voting
options to both take into account portfolio returns and utilize self-directed or other
customized proxy voting strategies that address social and environmental externalities.
Because the Company offers clients these alternatives for voting shares held in their
accounts, there is no need to request that shareholders vote on having the Company issue a
report on the feasibility of offering those services. As such, the Proposal is moot because
the Company has already implemented the Proposal’s essential objective, and therefore the
Proposal may be excluded under Rule 14a-8(i)(10).

II.  The Proposal May Be Excluded Pursuant To Rule 14a-8(i)(7).

The Proposal relates to whether the Company provides clients a proxy voting
option that allows the clients to pursue a particular investment objective. Repeatedly, the
Response Letter demonstrates that the principal concern of the Proposal is whether the
Company’s clients are able to pursue a particular proxy voting strategy in an effort to
“maximize portfolio-wide returns.”® Offering products and services that assist clients in
maximizing their portfolio returns is a significant aspect of the Company’s day-to-day
business operations, but is not a significant policy issue with broad societal impacts.

Because the Proposal addresses the ability of the Company’s clients to maximize
portfolio-wide returns, the Proposal differs from each of the precedent cited in the
Response Letter. In contrast to the Proposal, those precedent involve proposals focused on
whether an aspect of a company’s operations or policies created externalities with broad
societal implications. For example, in the BlackRock, Inc. (McRitchie) (avail.

April 4, 2022) precedent cited in the Response Letter, the proposal requested that the
company “adopt stewardship practices designed to curtail corporate activities that

For example, on page 9 the Response Letter claims that “it is unclear from [the No-Action Request] what
proxy voting options the Company offers that it believes address externalities as a means of maximizing
portfolio-wide value” and later in that paragraph it asserts (incorrectly, as discussed above) that socially
conscious voting strategies offered by ISS and Glass Lewis focus “on societal good, not portfolio value.”



GIBSON DUNN

Office of Chief Counsel
Division of Corporation Finance
February 12, 2024

Page 6

externalize social and environmental costs that are likely to decrease the returns of
portfolios that are diversified in accordance with portfolio theory.” Similarly, in Morgan
Stanley (avail. Mar. 25, 2022), also cited in the Response Letter, the proposal requested
that the company “adopt a policy . . . committing to proactive measures to ensure that the
company’s lending and underwriting do not contribute to new fossil fuel development.” In
those and other precedent cited in the Response Letter, the proposals focused on whether
the subject company’s business operations were imposing environmental or societal
externalities. In contrast, the Proposal does not focus on externalized costs or societal
impacts of the Company’s operations or proxy voting decisions; nor could it, since the
Company’s clients have the option to direct how their shares are to be voted. Instead, the
Proposal addresses whether (and through what means)® the Company allows its clients to
pursue a particular proxy voting strategy to maximize portfolio-wide returns.

The other line of precedent cited in the Response Letter similarly are
distinguishable from the Proposal because they focused on congruency analyses between a
company’s policy statements and the company’s actual operations. In 7. Rowe Price
(avail. Mar. 13, 2020) and Franklin Resources, Inc. (avail. Nov. 24, 2015), the proposals
focused on a congruency analysis regarding those companies’ proxy voting practices in
comparison to their publicly stated policy positions. As the Response Letter
acknowledges, those letters focus on proxy voting practices by the subject companies that
were viewed as having broad societal implications. In contrast, the Proposal relates to
whether and through what methodology the Company’s clients can pursue a particular
proxy voting strategy in order for the clients to maximize portfolio-wide returns. Unlike
the proposals in 7. Rowe Price and Franklin Resources, Inc., societal externalities from
voting decisions are not a focus of the Proposal; they are instead an incidental aspect of the
Proposal’s main subject, which, as the Response Letter reiterates numerous times, is
clients’ ability to seek to maximize portfolio-wide returns.

The Response Letter demonstrates that the Proposal seeks to micromanage the
Company by dismissing the proxy voting options and voting methods the Company offers
clients and instead advocating proxy voting options and methods the Proponent believes
the Company should implement and clients should adopt. The Response Letter
demonstrates that the Proponent is not satisfied with the proxy voting options that the
Company already makes available — including clients’ ability to self-direct the proxy

As discussed above, the Company offers an arrangement through which clients can self-direct voting of
shares in their accounts and offers several other less-customized, third-party administered voting
strategies that are designed to consider portfolio returns while pushing companies to address social and
environmental externalities.
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voting of their shares — and instead wants the Company to offer something different than
the “granular control over voting” that is currently available through self-directed proxy
voting and something different than the “preset voting profiles” that are available through
the third-party socially conscious proxy voting options the Company offers clients. The
Proposal thus seeks to second-guess management’s judgment (and client preferences) as to
the number and type of proxy voting options that are offered to clients and how self-
directed proxy voting is implemented, calling for “configurable options [similar to those]
offered by [the Company] for constructing portfolios.” As discussed in the No-Action
Request, decisions as to the number and variety of proxy voting options offered to clients
involve precisely the type of judgments as to technological feasibility, cost, client demand
and preferences that fall within the scope of the Rule 14a-8(i)(7) ordinary business
exclusion. The shareholder proposal rules do not exist to allow shareholders to request
reports on the methods the Company makes available to clients to maximize portfolio-wide
returns through these types of service offerings. As such, the Proposal is excludable under
Rule 14a-8(i)(7).

III. The Proposal May Be Excluded Under Rule 14a-8(i)(5).

The Response Letter’s efforts to avoid exclusion under Rule 14a-8(1)(5) are
misplaced. The fact that the Proposal addresses voting strategies offered to clients in the
Company’s GWIM (as defined in the No-Action Request) segment does not mean that all
of GWIM’s revenue is relevant under Rule 14a-8(i)(5). In the two precedents the
Response Letter cites, the proponents took issue with the companies’ statements as to the
relevant revenue and with the companies’ assertions under the second prong of the Rule
14a-8(1)(5) standard. The Staff responses did not indicate which prong of Rule 14a-8(i)(5)
the companies had failed to satisfy, but it is clear that both proposals addressed issues that
were otherwise significantly related to the companies’ business. Thus, the precedent do
not stand for the proposition that the Response Letter cites.

As indicated on page 40 of the Company’s Annual Report on Form 10-K filed on
February 22, 2023, most of the GWIM segment’s revenue for 2022 represented net interest
income and investment and brokerage services. Those revenues, and the activities that
generate them, are not dependent on or implicated by the proxy voting options offered to
clients. Thus, as stated in the No-Action Request, the Company has confirmed that for its
fiscal year 2022, the revenue, income and assets associated with the proxy voting services
offered to GWIM clients represent significantly less than 5% of the Company’s total
revenue, net income and assets, respectively. In addition, the Company does not expect
these percentages to exceed 5% for fiscal year 2023.
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The Response Letter claims that the Proposal is otherwise significantly related to
the Company’s business because “investment companies that fail to engage clients more
fully in proxy voting will be subject to ever-increasing legal and reputational jeopardy.”
However, as stated in the No-Action Request, the Company does not determine how to
vote clients’ shares and does not operate an investment company, so the Response Letter’s
claims about implications for investment companies have no bearing on the Proposal’s
relevance to the Company’s business. Moreover, in Staff Legal Bulletin 14L, the Staff
stated “proposals that raise issues of broad social or ethical concern related to the
company’s business may not be excluded” under the “otherwise significantly related”
provision of Rule 14a-8(i)(5).” However, concerns relating to potential legal and
reputational jeopardy are not “issues of broad social or ethical concern,” and thus do not
preclude exclusion of the Proposal under Rule 14a-8(i)(5). As such, because the Proposal
relates to operations that are not economically relevant to the Company and does not
otherwise raise issues of broad social or ethical concerns relating to the Company’s
business, the Proposal is properly excludable under Rule 14a-8(i)(5).

Based upon the foregoing and the No-Action Request, we respectfully request that
the Staff concur that it will take no action if the Company excludes the Proposal from its
2024 Proxy Materials. Correspondence regarding this letter should be sent to
shareholderproposals@gibsondunn.com. If we can be of any further assistance in this
matter, please do not hesitate to call me at (202) 955-8671 or Ross E. Jeffries, Jr., the
Company’s Corporate Secretary, at (980) 388-6878.

Sincerely,

Ronald O. Mueller
Enclosures

cc: James McRitchie

7 Staff Legal Bulletin 14L (Nov. 3, 2021), at part C.
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U.S. Securities and Exchange Commission

100 F Street, NE

Washington, DC 20549

cc: shareholderproposals@gibsondunn.com, GWalter@gibsondunn.com,

bac shareholder relations@bofa.com, bac_shareholder_relations@bofa.com

SEC Reference Number: 469916
Re: Shareholder Proposal Submitted by James McRitchie (Proponent)

To Whom It May Concern:

This letter is in response to a December 22, 2023, letter by Ronald O. Mueller on behalf
of Bank of America Corporation (the "Company" or “BAC”). In that letter, the Company
contends that the Proposal may be excluded from the Company’s 2024 proxy
statement. A copy of this letter is being emailed concurrently to Ronald Mueller.

SUMMARY

The Proposal requests that Bank of America (BAC) publicly report on “the feasibility of
offering customized proxy voting preferences for BAC clients that seek to maximize
portfolio-wide returns by pursuing voting strategies designed to push certain companies
to address social and environmental externalities.” The full proposal is attached as
Exhibit A to this letter.

The Company letter asserts that the Proposal is excludable as substantially
implemented; addressing clients, products, and services offered by the Company; not
addressing a significant social policy issue; and not being sufficiently related to the
Company’s business.

BAC asserts that it has substantially implemented the Proposal because its current
proxy voting options allow clients to retain voting authority or delegate such authority to
proxy advisory firms. The proposal requests a report on the feasibility of offering
customized proxy voting preferences for BAC clients that seek to maximize portfolio-
wide returns by pursuing voting strategies focused on addressing externalities. No such
report was issued, and there is also no evidence provided by the company that the
options purportedly offered would fulfill such a goal. In contrast, currently offered proxy




voting options from the Company only include options that seek to maximize enterprise
value or address corporations' ethical behavior and the social and environmental impact
of their actions.

None of the offered options focus on proxy voting strategies to "maximize portfolio-wide
returns" in determining whether to support shareholder proposals that may address
externalities. There is a material difference between such approaches. As an example,
proxy voting based on the ethical behavior of corporations and the social and
environmental impact of their actions may be perceived as values-based voting. It may
be prohibited by state and federal fiduciary laws. In contrast, proxy voting decisions
based on maximizing portfolio-wide returns are consistent with mandates to maximize
financial returns for beneficiaries.

The Company also argues that the Proposal implicates ordinary business issues
because it relates to the Company’s products and services and client relations.
However, the Proposal transcends ordinary business because it addresses the
significant social policy issue of corporate externalization of environmental and social
costs in pursuit of financial return. These externalized costs harm the economy and
diversified investors, such as the Company’s clients and shareholders. This issue,
sometimes referred to as “shareholder primacy,” is an issue that has been the subject of
significant public debate, legislation, and regulation.

The Proposal similarly does not micromanage the Company as alleged because it does
not “prob[e] too deeply into matters of a complex nature upon which shareholders, as a
group, would not be in a position to make an informed judgment” nor does it “seek to
impose specific . . . methods for implementing complex policies.” Instead, the Proposal
asks the Company to complete its own feasibility report on a range of proxy voting
options for clients that are concerned about the impact of corporate cost externalization
on their ability to maximize portfolio-wide returns. The Proposal maintains and even
relies on the Company’s discretion to determine the feasibility of the possible options.

Despite Bank of America’s claim that the Proposal is not relevant to the Company’s
business, the Company’s investment services constitute a significant segment of the
company, around 17.1% of its net income." As part of those services, Bank of America
provides proxy voting options for its investment clients. In addition, decisions regarding
proxy voting that affect environmental and social issues are linked to the Company’s
reputation, which is built on good corporate citizenship; thus, the impact on reputation
renders this issue “otherwise significantly related” to the company’s business operations
in accordance with Rule 14a-8(i)(5).

"https://investor.bankofamerica.com/regulatory-and-other-filings/annual-reports/content/0000070858-23-
000092/0000070858-23-000092.pdf



BACKGROUND

The Proposal requests that Bank of America report on the feasibility of offering
customized proxy voting preferences for its clients that seek to maximize portfolio-wide
returns by pursuing voting strategies designed to push certain companies to address
social and environmental externalities.

Sound investment practice mandates that fiduciaries adequately diversify their
portfolios. This allows investors to reap the increased returns available from risky
securities while greatly reducing their overall risk. This insight defines Modern Portfolio
Theory.? This core principle is reflected in legal regimes that govern investment
fiduciaries, such as ERISA, the federal law that governs private pension plans. ERISA
requires plan fiduciaries to act prudently “by diversifying the investments of the plan.”
The late John Bogle, founder of one of the world’s largest mutual fund companies,
summarized the wisdom of a diversified investment strategy: “Don’t look for the needle
in the haystack; instead, buy the haystack.™

Thus, accepted investment theory and fiduciary standards require adequate
diversification. However, once a portfolio is diversified, the most important factor
determining return will not be how the companies in that portfolio perform relative to
other companies (“alpha”), but rather how the market performs as a whole (“beta”).
“[Alccording to widely accepted research, alpha is about one-tenth as important as beta
[and] drives some 91 percent of the average portfolio’s return.”

This distinction between individual company returns and overall market return is critical
because shareholder return at an individual company does not reflect its “externalized”
costs, i.e., those costs it generates but does not pay. Externalized costs may include
harmful emissions, resource depletion, and the instability and lost opportunities caused
by inequality. Diversified shareholders (including the Company’s clients) absorb the
collective costs of such externalities because they degrade and endanger the stable,
healthy systems upon which corporate financial returns depend. Thus, while individual
companies can externalize costs from their own narrow perspective to “maximize
shareholder value,” diversified shareholders experience and in a sense “internalize”
these costs through lowered return on their portfolios.® Stewardship of the externalizing

2 Jon Lukomnik, James P. Hawley, Moving Beyond Modern Portfolio Theory Investing That Matters
https://www.routledge.com/Moving-Beyond-Modern-Portfolio-Theory-Investing-That-Matters/L ukomnik-

Hawley/p/book/9780367760823 (2021)

329 USC Section 404(a)(1)(C); see also Uniform Prudent Investor Act, § 3 (“trustee shall diversify the

investments of the trust” absent special circumstances.).

4 John C. Bogle, The Little Book of Common Sense Investing: The Only Way to Guarantee your Fair

Share of the Stock Market, 86 (2007).

5 Stephen Davis, Jon Lukomnik and David Pitt-Watson, What They Do with Your Money (2016).

6 Externalities and Corporate Objectives in a World with Diversified Shareholder/Consumers, Robert G.

Hansen and John R. Lott, JOURNAL OF FINANCIAL AND QUANTITATIVE ANALYSIS, 1996, vol. 31,

issue 1, 43-68 (abstract) (“If shareholders own diversified portfolios, and if companies impose externalities

on one another, shareholders do not want value maximization to be corporate policy. Instead,

shareholders want companies to maximize portfolio values. This occurs when firms internalize between-

firm externalities.”)




companies can reduce externalities (even profitable ones) with an eye toward
increasing portfolio-level return.

In many instances, decision-making on proxy voting focuses on the effect that
environmental and social behaviors may have on the financial performance of
companies whose activity is at issue, and not on the external costs the behaviors
create. In so doing, the shareholder or fiduciary may be undercutting the 91 percent of
potential return attributed to market return in order to maximize the 9 percent that
comes from outperformance. Externalized social and environmental costs can play an
outsized role in that 91 percent. Proxy voting decision-making with a focus on the
impact of externalities on portfolio-wide returns can help to ensure better-rationalized
voting decisions that reflect the range of impact on beneficiaries’ short and long-term
returns.

At present, Bank of America does not provide proxy voting options that would do as the
proposal requests and recommend voting practices by clients to maximize portfolio-wide
returns by pushing certain companies to address social and environmental externalities.

It appears based on information that the proponent was able to find online, the currently
offered proxy voting options from Bank of America seek to improve the enterprise value
of the individual investee companies, or to address the ethical behavior of corporations

and the social and environmental impact of their actions. Neither approach is consistent
with the proposal.

In contrast, proxy voting on a system stewardship basis might involve, in particular
instances, asking a company to forgo an activity that would improve the company’s
financial performance, but that would also materially harm the economy due to the
damage it causes to the environment. Presently, Bank of America does not offer
customized proxy voting preferences that would allow its clients to support shareholder
proposals based on a focus on these material impacts on systems and beta to
maximize portfolio-wide returns.



ANALYSIS

l. The Proposal is not Substantially Implemented

Under Rule 14a-8(i)(10), a company may exclude a shareholder proposal if it can
meaningfully demonstrate that “the company has already substantially implemented the
proposal.” Rule 14a-8(i)(10) exclusion is “designed to avoid the possibility of
shareholders having to consider matters which already have been favorably acted upon
by management.” See Exchange Act Release No. 12598 (regarding predecessor to
Rule 14a- 8(i)(10)). A company can be said to have “substantially implemented” a
proposal when its “policies, practices and procedures compare favorably with the
guidelines of the proposal.” See Texaco, Inc. (March 8, 1991).

The Company argues that the Proposal has been substantially implemented because
the Company’s clients are “already able to pursue such voting strategies” and “the
Company’s current offerings reflect the Company’s careful consideration of how to
address clients’ voting preferences.” The Company references that the SEC has
previously concurred with exclusion based on substantial implementation for proposals
“seeking a report on the feasibility of undertaking certain actions when a company has
already addressed the essential objective of the proposal by undertaking the action.”

However, in those precedents, unlike here, companies had implemented the essential
purpose and guidelines of the Proposal.

Notably, Bank of America does not allege that it has issued a report outlining the
feasibility of portfolio-wide, cost externalization proxy voting options as requested. The
Company instead states that it has “already determined ‘the feasibility of offering
customized proxy voting preferences.” The Company explains that the “outcome of its
feasibility analyses led to the development of the *customized proxy voting preferences”
described in its no-action request. As addressed below, this does not substantially

implement the Proposal.

The Company has not met the guidelines of the Proposal because it has not issued a
report outlining the requested analysis. Investors have no insight into Bank of America’s
analysis or determination. The Company similarly has not met the essential purpose of
the Proposal because the Company’s arguments have not provided transparency into
its current voting options. With the information currently available to investors, the
current “customized proxy voting preferences” do not appear to provide its clients with
voting advice that takes a portfolio-wide value maximization approach to proposals
addressing externalities.

1. The Company has provided neither a report nor an analysis.
The Proposal requests that Bank of America issue a report that analyzes “the feasibility

of offering customized proxy voting preferences for BAC clients that seek to maximize
portfolio-wide returns by pursuing voting strategies designed to push certain companies



to address social and environmental externalities.” The Company does not argue that it
has reported on this issue, but instead argues that it has internally analyzed the issue
and apparently feels that its current offerings are sufficient. Notably, the Company has
not alleged that the information is available for investors’ review elsewhere. Presently,
there is no transparency into how the Company’s proxy voting options would address
the needs raised in the Proposal.

There are numerous SEC decisions historically that support the assertion that a
Proposal requesting a report is not substantially implemented where the Company has
not issued a report or disclosures consistent with the proposal. See, i.e., Nordstrom, Inc.
(March 31, 2000) (No substantial implementation where the proponent argued: “[I]n
short, there is no report, the very thing requested by the shareholder proposal.”); Toys
‘R” Us, Inc. (April 8, 1999) (No substantial implementation where the proponent argued:
“there is no report in existence. No report at all cannot possibly moot a request for a
report.”).

Even in cases where there is some disclosure, unlike here, the SEC has still found no
substantial implementation where the information is published in various forms, but
does not include the analysis requested. See, i.e., CVS Health Corporation (February 9,
2015) (no substantial implementation where the proposal requests a congruency
analysis and the Company reports on donations and policies without any analysis of
congruency) and see NextEra Energy, Inc. (March 4, 2022), Eli Lilly and Company
(March 10, 2023), and NIKE Inc. (June 15, 2021) (no substantial implementation where
the Company discloses EEO-1 data and the existence of DEI programs, but does not
report on the efficacy of its programs nor does it report on recruiting and retention
efforts as requested in the proposal.) and Pfizer Inc. (February 10, 2022) (no substantial
implementation found for the same DEI proposal as above where the Proponent
argued: “The Company has not conducted the review requested and thus, has not in
any sense fulfilled the ask.”).

2. The Company’s current offerings are insufficient to address the essential
purpose and guidelines of the Proposal.

Further, the Company argues that the Proposal has been substantially implemented
because it allows clients to retain their proxy voting authority and allows clients to
engage proxy advisory firms that may provide “socially responsible, faith-based or
general investing guidelines.”

Allowing clients to retain their own proxy voting authority does not implement the
Proposal request because Bank of America is not “offering customized proxy voting
preferences.” (Emphasis added). None of the Company’s proxy voting options are
described as taking a portfolio-wide approach. To the extent the Company believes that
its current proxy voting options do allow its clients to take a portfolio-wide value
maximization approach for targeting externalities, that analysis should be made public
so that investors and customers can review the rationale for this determination. To the
extent the Company has reviewed the range of possible offerings, as requested in the



Proposal, and determined that such offerings are not feasible, it should provide
transparency into that analysis.

Although the no-action request did not explain exactly what proxy advice it offers clients
that ostensibly fulfills the Proposal's essential objectives, the Proponent searched for
available information on options offered. In Bank of America’s 2022 annual report, the
Company explained that, at least at that time, it offered some proxy advisory services
through ISS and some through Glass Lewis:

“Private Wealth Management clients-
Through our investment advisory agreement, clients may delegate proxy voting
authority directly to institutional shareholder services (ISS) or elect to vote
proxies themselves. As part of delegating to ISS, clients may, at their discretion,
choose among the ISS Benchmark, ISS Socially Responsible Investing, and ISS
Catholic proxy voting guidelines.”
“Generally, Bank of America The Private Bank (The Private Bank) clients
delegate authority to The Private Bank to vote proxies on their behalf. The
Private Bank has a fiduciary focused proxy voting policy and custom guidelines
and employs Glass Lewis to execute the votes. For investment management
accounts where The Private Bank is not the trustee or other named fiduciary,
clients may delegate proxy authority directly to Glass Lewis (or other proxy
advisor as determined by The Private Bank) via their investment advisory
agreement, as described above. Clients may also withhold this delegation and
vote themselves if they choose to do so.””

This is consistent with the language in the Company’s letter which states that, “under
certain program arrangements, Merrill clients can elect to delegate their proxy voting
authority to a proxy advisory firm that is unaffiliated with Merrill and the Company and,
as part of that delegation, can select from among certain of the proxy advisory firm'’s
voting policies, such as the proxy advisory firm’s socially responsible, faith-based or
general investing guidelines." (Emphasis added).

As state above, none of the reported options appear to involve a strategy of targeting
externalities to maximize portfolio value. One of the reported options, ISS’s Socially
Responsible Investing Guidelines, instead focuses on the impact on society as a whole.
The Guidelines state: “socially responsible institutional shareholders are concerned not
only with sustainable economic returns to shareholders and good corporate governance
but also with the ethical behavior of corporations and the social and
environmental impact of their actions." (Emphasis added). It also states: "On matters
of corporate governance, executive compensation, and corporate structure, Social
Advisory Services guidelines are based on a commitment to create and preserve
economic value and to advance principles of good corporate governance consistent
with responsibilities to society as a whole." (Emphasis added). The decision-making

7 Bank of America 2022 Annual Report, available at https://investor.bankofamerica.com/regulatory-and-
other-filings/annual-reports/content/0000070858-23-000121/0000070858-23-000121.pdf



framework for deciding whether or not to support a given proposal does not appear to
be the metric of maximizing portfolio value, but instead focuses on broad societal
interests.

In contrast, the proposed approach under the proposal is for voting strategies designed
to address externalities so as to maximize portfolio-wide returns. This is distinct from
support based on concerns regarding “society as a whole.” The importance of this
distinction is clear when considering that many fiduciaries might not be able to support
proposals focused on broad society interests given their singular mandate to invest in
the best interest of their beneficiaries to increase portfolio returns, rather than improving
the plight of society as a whole. For example, the Employee Retirement Income
Security Act of 1974 (ERISA) requires fiduciaries to “discharge his duties... solely in the
interest of the participants and beneficiaries”® (ERISA also requires that the fiduciary
diversify the investments of the plan).® Similarly, most state laws contain language that
requires trustees of public pension funds to act in the “sole interest” of the
beneficiaries. ™

The Company’s lack of transparency around its proxy voting options is obvious since it
is still unclear whether the Company believes these options address portfolio value
maximization through control of externalities, address ESG, or address broad societal
impact.

Instead, the Company merely states that it allows clients to use proxy advisory services.
The Supporting Statement in the Proposal explains that “[r]eliance on proxy advisors
does little to mitigate this problem or shield Bank of America from controversy. Such
advisors generally provide advice that maximizes the value of individual companies, not
the value of diversified portfolios invested in such companies.” The proxy voting
guidelines of the two largest proxy advisory firms makes this clear.

Glass Lewis’ United States voting guidelines state: “Glass Lewis evaluates all
environmental and social issues through the lens of long-term shareholder value. . .
When evaluating environmental and social factors that may be relevant to a given
company, Glass Lewis does so in the context of the financial materiality of the
issue to the company’s operations.”'" (Emphasis added). ISS takes the same
position in its description of its “Global Approach” to “Social and Environmental Issues”
in its United States voting guidelines: “While a variety of factors goes into each analysis,
the overall principle guiding all vote recommendations focuses on how the proposal
may enhance or protect shareholder value in either the short or long term. . .
Management and the board should be afforded the flexibility to make decisions on

829 U.S. Code § 1104(a)(1)

929 U.S. Code § 1104(a)(1)(C)

' Freshfields, “A Legal Framework for Impact”
https://www.freshfields.com/4a1df8/globalassets/noindex/documents/Ifi/lunep-final-compiled.pdf

" Glass Lewis, 2024 Proxy Guidelines-United States, available at https://www.glasslewis.com/wp-
content/uploads/2023/11/2024-US-Benchmark-Policy-Guidelines-Glass-
Lewis.pdf?hsCtaTracking=104cfc01-f8ff-4508-930b-b6f46137d7ab%7C3a769173-3e04-4693-9107-
c57e17cca9f6



specific public policy positions based on their own assessment of the most beneficial
strategies for the company.”'? (Emphasis added).

Again, it is unclear from their letter what proxy voting options the Company offers that it
believes address externalities as a means of maximizing portfolio-wide value. If the
Company is alleging that it offers ESG proxy voting options, those options are
insufficient to address externalities because it still focuses on alpha (the company’s own
return), even to the detriment of beta (the return of the entire market). If the Company
alleges that it offers proxy voting options that are concerned with societal issues, that
also does not address portfolio-wide profit maximization by control of externalities
because the focus is on societal good, not portfolio value.

3. The Company’s referenced substantial implementation precedents are
inapplicable.

The Company’s cited precedents are inapplicable because unlike those cases, Bank of
America has not addressed the guidelines or essential purpose of the Proposal. For
example, in eBay, Inc. (March 29, 2018) (cited by the Company), the SEC concurred
with exclusion because “it appears that the Company’s policies, practices and
procedures compare favorably with the guidelines of the Proposal and that the
Company has, therefore, substantially implemented the Proposal.” The Company
argues that the essential purpose of the proposal is the “feasibility of integrating
sustainability metrics into performance measures” (emphasis in original) and the
Company had determined that including sustainability metrics was feasible because it
“already incorporates some elements of sustainability and diversity into its
compensation decisions for the Chief Executive Officer.” See also, Dunkin’ Brands
Group, Inc. (March 6, 2019).

Unlike in eBay and Dunkin’ Brands, it remains unclear whether Bank of America actually
did analyze the feasibility of “offering proxy voting preferences for BAC clients that seek
to maximize portfolio-wide returns by pursuing voting strategies designed to push
certain companies to address social and environmental externalities.” There is a
complete lack of transparency in the Company’s current offerings, which demonstrates
that the essential purpose of the Proposal is unfulfilled, in addition to the guidelines
being unfulfilled due to the lack of a report on feasibility.

In eBay and Dunkin’ Brands, it was clear that the Company had determined that it was
feasible to incorporate sustainability metrics into performance measures because the
Company was already doing so. In contrast, based on publicly available information, it
appears that Bank of America is not currently offering proxy voting options that address
externalities as a means of portfolio-wide value maximization, so it is unclear whether it
would be feasible or not for the Company to do so.

Similarly, in Target Corporation (March 26, 2013) (cited by the Company), the SEC

121SS 2023 Proxy Voting Guidelines Benchmark Policy Recommendations, available at
https://www.issgovernance.com/file/policy/active/americas/US-Voting-Guidelines.pdf?v=1



concurred with exclusion for substantial implementation and stated that “Target’s public
disclosures compare favorably with the guidelines of the proposal.” The proposal
requested a study of “the feasibility of adopting a policy prohibiting the use of treasury
funds for any direct or indirect political contributions intended to influence the outcome
of an election or referendum.” The Company successfully argued that, in response to a
similar proposal submitted the year before, it reported on its policy review in its 2012
proxy statement and also reported on its “thorough review of the Company’s policies
and practices regarding public-policy engagement in its 2011 Corporate Responsibility
Report.” Unlike Target, Bank of America has not publicly reported on any purported
analysis it has completed, nor has it disclosed how its current offerings provide clients
with the ability to vote proxies in accordance with concerns around externalities and
portfolio-wide value.

4. It is inaccurate to assert that the issue is that the Proponent is dissatisfied,
considering the Proposal has not been implemented.

The Company also alleges that the Proponent is “not satisfied with the various
alternatives offered to clients by Merrill and BANA that provide for voting in accordance
with certain unaffiliated third-party proxy advisory firm guidelines designed to address
social and environmental externalities.” However, as documented above, it is not clear
that any of the Company’s proxy voting options do address the request of the proposal
and its concern for maximizing portfolio-wide returns.

The Company then continues to argue that the Proponent seems to direct Bank of
America and their clients “to select other vendors and services that the Proponent
prefers, which appears to swap the GWIM clients’ ‘granular control over voting’ for the
Proponent’s ‘granular control over voting.” This is untrue. The Proponent is not directing
the Company to use any particular vendor or service. Instead, the Proponent is
requesting that the Company report on the feasibility of providing a range of proxy

voting options that it apparently does not currently offer.

Il. The Proposal is not excludable for Ordinary Business Concerns

In 1998, the Commission issued a rulemaking release (“1998 Release”) updating and
interpreting the ordinary business rule, by both reiterating and clarifying past
precedents. That release was the last time that the Commission discussed and
explained at length the meaning of the ordinary business exclusion. The Commission
summarized two central considerations in making ordinary business determinations -
whether the proposal addresses a significant social policy issue, and whether it
micromanages.

First, the Commission noted that certain tasks were generally considered so
fundamental to management's ability to run a company on a day-to-day basis that they
could not be subject to direct shareholder oversight (e.g., the hiring, promotion, and
termination of employees, as well as decisions on retention of suppliers, and production
quality and quantity). However, proposals related to such matters but focused on
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sufficiently significant social policy issues (i.e., significant discrimination matters)
generally would not be excludable.

Second, proposals could be excluded to the extent they seek to “micromanage” a
company by probing too deeply into matters of a complex nature upon which
shareholders, as a group, would be unable to make an informed judgment. This concern
did not, however, result in the exclusion of all proposals seeking detailed timeframes or
methods. Proposals that passed the first prong but for which the wording involved some
degree of micromanagement could be subject to a case-by-case analysis of whether the
proposal probes too deeply for shareholder deliberation.

1. The Proposal concerns a significant social policy issue that transcends
ordinary business.

a. The SEC has determined that proposals focused on significant social policy issues
transcend the company’s ordinary business even where the subject matter relates to
products and services that a company offers.

The Company argues that the Proposal is excludable for ordinary business concerns
either because its subject matter relates to the products and services that a company
offers to its customers or because it micromanages.

However, the Company’s argument related to products and services and the precedent
cited to support it are inapplicable because each of the cited cases did not focus on a
significant social policy issue. In contrast, this Proposal focuses on a significant social
policy issue that transcends the Company’s ordinary business.

Contrary to the Company's assertion, the Staff has made it clear in legal bulletins and in
precedents that proposals directed to “nitty-gritty” aspects of the Company's business,
including a focus that impacts the selection of clients, products, or services offered, are
not excludable to the extent they are focused on significant policy issues and do not
attempt to micromanage business relationships.

Although decisions regarding clients served may be “nitty-gritty” for the company, where
the focus of the Proposal is entirely on a significant policy issue, the fact that it may
touch on issues related to products and services offered does not cause it to be
excludable. Staff Legal Bulletin 14H, October 22, 2015, made this clear: [T]he
Commission has stated that proposals focusing on a significant policy issue are not
excludable under the ordinary business exception “because the proposals would
transcend the day-to-day business matters and raise policy issues so significant that it
would be appropriate for a shareholder vote.” [Release No. 34-40018]. Thus, a proposal
may transcend a company's ordinary business operations even if the significant policy
issue relates to the “nitty-gritty of its core business.”

It is well-established that a proposal is not excludable merely because it deals with the
sale of a company's products or services where significant social policy issues are
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implicated—as they are here. Instead, many different social policy issues have been
found to transcend the company’s ordinary business related to its products and
services. See, i.e., Morgan Stanley (March 25, 2022) (climate change issue transcends
focus on lending and underwriting); The Travelers Companies, Inc. (April 1, 2022)
(racial justice issue transcends focus on insurance offerings); Johnson & Johnson
(March 2, 2023) (“the role IP protections play in access to medicines” transcends the
focus on company decision making regarding applying for patents); Mastercard
Incorporated (April 25, 2023) (“the twin epidemics of mass shootings and the diversion
of legally purchased firearms into illegal markets” transcends focus on establishing a
merchant category code for standalone gun and ammunition stores); Amazon.com, Inc.
(April 3, 2023) (“impact of climate change on employees’ retirement accounts”
transcends focus on company’s default retirement options).

Significantly, the focus of a proposal on a policy level rather than directing the
Company's relations with particular suppliers or customers is sufficient to avoid the
products and services exclusion. For example, in TJX Companies (April 9, 2020), the
proposal requested that the board commission an independent analysis of any material
risks of continuing operations without a company-wide animal welfare policy or
restrictions on animal-sourced products associated with animal cruelty. The company
objected that the proposal was excludable as relating to sales of particular products, but
the proponent effectively argued that the policy focus of the proposal on a clear,
significant policy issue for the company caused the proposal to transcend ordinary
business. Similarly, here, the issue was not that the Proponent disagreed with the
vendors the Company engaged, but instead that there is no evidence that the current
vendors would be able to fulfill the ultimate purpose of the Proposal. The Proposal
focuses on a strategic policy level and does not direct the Company to engage with any
particular vendor or supplier.

As the Company acknowledges, the Staff has specifically rejected exclusion of
proposals relating to company’s proxy voting policies where the proposal focused on a
significant social policy issue. Contrary to the Company’s assertion, these proposals are
similar to the Proposal at hand, and are arguably even more expansive because they
focus on the proxy voting of the entire company, rather than proxy voting options for
customers.

For example, in T. Rowe Price (March 13, 2020), the Staff denied exclusion where the
proposal requested that the board report on the company’s proxy voting practices and
policies related to climate change, including an analysis of any incongruities between
the company’s public statements regarding climate change and the voting policies and
practices of its subsidiaries. The Staff found that the proposal transcends the company’s
ordinary business operations and specified that “the Proposal is focused on possible
differences between T. Rowe Price Group's public statements and pledges regarding
climate change and the voting policies and practices of its subsidiaries, including any
subsidiaries which are investment advisers.” Similarly, in Franklin Resources, Inc.
(November 24, 2015), the Staff denied exclusion of a proposal that requested that the
board issue climate change report which assesses “any incongruities between the proxy
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voting practices of the company and its subsidiaries within the last year, and any of the
company's policy positions regarding climate change” because “the proposal focuses on
the significant policy issue of climate change.” See also, BlackRock, Inc. (April 4, 2022)
(discussed in detail below).

b. The SEC has established that cost externalization of environmental and social costs
and shareholder primacy are significant social policy issues.

The focus of the Proposal is consistent with numerous Staff determinations regarding
proposals related to cost externalization and shareholder primacy, which were found to
both address a transcendent policy issue and not to micromanage.

In BlackRock, Inc. (April 4, 2022) (“BlackRock” or “BlackRock Proposal”) the Staff did
not allow exclusion for ordinary business, finding instead that the Proposal “transcends
ordinary business matters and does not seek to micromanage the Company.”

The proposal requested that the Company “adopt stewardship practices designed to
curtail corporate activities that externalize social and environmental costs that are likely
to decrease the returns of portfolios that are diversified in accordance with portfolio
theory, even if such curtailment could decrease returns at the externalizing company.”

Like Bank of America, BlackRock also argued that the proposal was excludable as
ordinary business because it related to the products and services offered for sale by a
company and the methods of distribution of those products and services. The Company
argued that the proposal “focuses primarily on BlackRock’s stewardship practices.”
Further, the Company alleged that the Proposal was excludable because it
micromanaged the Company. The SEC disagreed with both arguments. The Staff found
that the proposal did not micromanage and agreed that it focused on a significant social
policy issue: “the question of how corporations account for the systemic and other costs
they impose on other companies when they prioritize shareholder returns and ignore the
costs they externalize.”

The SEC has also determined that cost externalization, connected to other social
impacts, is a significant social policy issue sufficient to transcend ordinary business.
See Johnson & Johnson (February 8, 2022), (unable to concur with exclusion for a
proposal requesting that the board report on the public health costs created by limited
sharing of the Company’s COVID-19 vaccine technologies and the manner in which
such costs may affect the market returns available to its diversified shareholders, where
the proponent argues that the proposal addresses a significant policy issue of “whether
companies should create financial return with practices that harm social and
environmental systems” and that part of that issue is “the treatment of COVID-19
intellectual property.”); and see, CVS Health Corporation (March 15, 2022) (unable to
concur with exclusion of a proposal which requests that the board report on the link
between the public-health costs created by the Company's sale of unhealthy foods and
its prioritization of financial returns over its healthcare purpose and whether such
prioritization threatens the returns of diversified shareholders, where the proponent
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argued that that the proposal “addresses the policy issue of shareholder primacy and
corporate cost externalization in pursuit of financial return” and also argues that “the
sale of unhealthful food” is a significant social policy issue).

2. The Proposal is not excludable for micromanagement concerns.

According to the Commission and the Staff, proposals that address a societal impact
but are written in a manner that seeks to micromanage the business of the company
could still be excludable if they are found to probe too deeply for shareholder
deliberation. The Staff’s interpretation of micromanagement has evolved over the years,
most recently articulated in the November 3, 2021 Staff Legal Bulletin 14 L. To assess
micromanagement going forward, the bulletin notes that the Staff:

“will focus on the level of granularity sought in the proposal and whether and
to what extent it inappropriately limits discretion of the board or management. We
would expect the level of detail included in a shareholder proposal to be
consistent with that needed to enable investors to assess an issuer's impacts,
progress towards goals, risks or other strategic matters appropriate for
shareholder input.

Additionally, in order to assess whether a proposal probes matters ‘too
complex’ for shareholders, as a group, to make an informed judgment, we may
consider the sophistication of investors generally on the matter, the availability of
data, and the robustness of public discussion and analysis on the topic.”

a. The Proposal does not attempt to micromanage the Company.

The Proposal does not micromanage the Company because these issues are of
obvious and legitimate concern to investors. Proxy voting offerings related to cost
externalization do not probe into matters “too complex” for shareholders to make an
informed judgment. As more investors become diversified, there is increased concern
about externalization. For example, in September of 2023, the International Corporate
Governance Network (ICGN), a global network of investors with US$77 trillion in assets
under management, published a report that emphasized the importance of systems to
institutional investors: “As investment institutions grow in scale and become increasingly
diversified, more investors can be considered as ‘universal asset owners or managers,’
where their portfolios constitute a ‘slice’ of the global economy and whose performance
is tied to the success of the economic system at large.”"3

The Proposal even references investor interest and understanding of this issue, stating:
“Investors want a voice. According to one study from Stanford Graduate School of
Business, 83% of investors, irrespective of age, life stage, or ideological bent, want

3 ICGN Systemic Stewardship & Public Policy Advocacy Toolkit September 2023, available at
https://www.icgn.org/sites/default/files/2023-
09/ICGN%20Systemic%20Stewardship%20%26%20Public%20Policy%20Toolkit.pdf
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managers to consider their preferences when voting on environmental issues.”™

Further, the Proposal does not interfere with Company assessments or supplant the
judgment of the board. Instead, the Proposal preserves management’s discretion and
actually relies on the Company’s judgment to determine the feasibility of the range of
possible options.

The Proposal requests a report on the feasibility of a range of proxy voting options
which “should not be limited to preset voting profiles but should include approaches
and technologies that provide clients with granular control over voting, like the
configurable options offered by BAC for constructing portfolios.” (Emphasis added). The
Company’s configurable portfolio options are extensive, with more than 200 model
portfolio options.'®

This language in the Supporting Statement of the Proposal, rather than the Resolved
Clause is a demonstration of the range of types of approaches that the feasibility study
could address, ensuring that the feasibility report provides some flexibility in shareholder
options. The Proposal does not impose a specific method for implementation, but
instead requests that the Company report on its own analysis of the feasibility of
providing a range of proxy voting options.

b. The Company’s referenced precedent is inapplicable.

The Company claims the Proposal would micromanage the Company because it
“delves into the details of how the Company provides its clients differing alternatives to
address how clients vote shares in their portfolios, what vendors the Company selects
to offer client services, and what technology the Company uses in offering such
services through different account and product offerings.” The Company compares this
Proposal to the proposals in Amazon.com (January 18, 2018) (where the proposal
instructed the company to list certain shower heads before others) and Marriott
International, Inc. (March 17, 2010, recon. denied Apr. 19, 2010) (where the proposal
required the installation of certain shower heads) where the Staff concurred with
exclusion for micromanagement concerns.

In stark contrast to those proposals, the Proposal at hand does not require the
Company to offer specific products and services. The Proposal does not “seek to
impose specific . . . methods for implementing complex policies.” SLB 14L (citing 1998
Release). Where the proposals in Amazon and Marriot instructed the companies to take
extremely specific action, this Proposal is a request focused on a strategic level and
does not direct the Company to use a certain vendor or technology. It instead asks the
Company to analyze the feasibility of implementing proxy voting options, and explains
that the report should include a range of possible approaches and technologies.

4 https://www.gsb.stanford.edu/sites/default/files/publication/pdfs/survey-investors-retirement-savings-
esg.pdf

'S https://newsroom.bankofamerica.com/press-releases/merrill-lynch/bank-america-expands-model-
portfolios-available-through-merrill-lynch
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c. Relevant precedent

The SEC has rejected micromanagement arguments where the proposal, like this one,
requests a report on company policy in product offerings. In Merck & Co., Inc. (March
28, 2023) and Johnson & Johnson (March 2, 2023), the Staff found no
micromanagement where the proposal requested that the board report on “a process by
which the impact of extended patent exclusivities on product access would be
considered in deciding whether to apply for secondary and tertiary patents.” In Morgan
Stanley (March 25, 2022), the SEC found no micromanagement where the proposal
went beyond requesting a report and instead requested that the board “adopt a policy
by the end of 2022 committing to proactive measures to ensure that the company's
lending and underwriting do not contribute to new fossil fuel development.”

In BlackRock (discussed above), the Proposal requested that the Company “adopt
stewardship practices designed to curtail corporate activities that externalize social and
environmental costs that are likely to decrease the returns of portfolios that are
diversified in accordance with portfolio theory, even if such curtailment could decrease
returns at the externalizing company.” The Company similarly argued that the proposal
micromanaged the company. However, even though the BlackRock proposal directly
asks the Company to take action related to its own proxy voting, the SEC Staff still
found that the proposal did not micromanage. Here, the proposal asks for a feasibility
report regarding client proxy voting, a much narrower request that retains more
company discretion than in BlackRock.

lll. The Proposal is sufficiently related to the Company’s business.

The Company Letter asserts the Proposal is excludable under the relevance rule. Rule
14a-8(i)(5) provides for exclusion of a proposal:

“If the proposal relates to operations which account for less than 5 percent of the
company's total assets at the end of its most recent fiscal year, and for less than 5
percent of its net earnings and gross sales for its most recent fiscal year, and is not
otherwise significantly related to the company's business.”

There are two prongs to the Rule: (1) whether the Proposal relates to operations
accounting for 5% of total assets and earnings; and (2) whether the Proposal is
“otherwise significantly related to the company’s business.” This Proposal satisfies both
prongs of this Rule and therefore is not excludable under the Rule.

1. Investment services constitute at least 5% of the Company’s operations.
The Company alleges the Proposal is excludable under Rule 14a-8(i)(5) because the
Proposal is not sufficiently related to the Company’s business. In making this argument,

Bank of America states that “the revenue, income and assets associated with the proxy
voting services offered to GWIM clients represent significantly less than 5% of the
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Company’s total revenue, net income and assets, respectively.” However, this unfairly
narrows the scope of Bank of America’s services. In fact, Bank of America’s investment
management services make up significantly more than 5% of the Company’s business.

In 2022, net income for Bank of America's Global Wealth & Investment Management
("GWIM") business was $4.7 billion (see 10-K at 40), which represents approximately
17.1% of the company's net income for that year (Bank of America's net income for
2022 was $27.5 billion, see 10-K at 28).

Bank of America acknowledges that its proxy voting delegation services are part of its
GWIM operations. For example, according to the brochure of Merrill Lynch's Investment
Advisory Program (the "Program"), a subsidiary operation of Bank of America's GWIM
business, proxy voting services are "made available under the Program" (see Brochure
at 17). In its no-action request, the Company even acknowledges that “proxy voting is
an integral part of the Company’s relationship with our GWIM clients.” Because the
Proposal relates to more than 5% of the Company’s business, it is not excludable under
Rule 14a-8(i)(5).

The SEC has previously rejected arguments that inaccurately and narrowly described
the business segment related to the proposal. The Proposal at hand is similar to the one
in Freeport-McMoRan, Inc. (March 18, 2016). The SEC found that the proposal was not
excludable under Rule 14a-8(i)(5) where the proposal requested a report on company
actions being taken to reduce harms that arise from the company’s “enhanced oil
recovery operations in urban areas of California.” The company argued its Los Angeles
Basin operations were the only properties located in the urban areas of California and
those operations constituted less than 5% of the company’s business operations, but
the Proponent successfully rebutted this argument by arguing that all of the Company’s
oil and gas operations in California, Wyoming, Louisiana, and the Gulf of Mexico,
constituted 22% of the company’s revenue and therefore exceeded the 5% requirement.

Similarly, in The Goldman Sachs Group, Inc (March 12, 2018), the SEC denied
exclusion of a proposal under Rule 14a-8(i)(5) where the proposal requested a report
related to the company’s lobbying policy and expenditures. The proponent successfully
argued that the company “framed the Relevance’s Exclusion’s quantitative analysis too
narrowly” when it did not account for “those segments of Goldman’s business that could
be affected by the lobbying efforts, rather than to the amount of the lobbying
expenditures themselves.”

2. The Proposal is otherwise sufficiently related to the Company’s business.

In addition to meeting the 5% prong of Rule 14a-8(i)(5), the Proposal also meets prong
two because it is otherwise significantly related to the company's business.

As the Proposal explains, investment companies that fail to engage clients more fully in

proxy voting will be subject to ever-increasing legal and reputational jeopardy. This risk
is particularly significant for Bank of America, given the Company's public emphasis on
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its commitment to environmental and societal issues. For example, the Company states,
that “[b]y driving responsible growth, we deliver returns to our clients and

shareholders and help address society’s biggest challenges.”'® (Emphasis in original).
The Company also states: “We’re focused on building financial security and wealth
across diverse communities through a comprehensive approach that includes delivering
products and services that meet the needs of all clients, and investing resources to
support our communities and the issues that affect them.”'” (Emphasis added).

In the Company’s 2023 Task Force on Climate-related Financial Disclosures (TCFD)
Report, it states: “Across all [lines of business], we want sustainability to be a central
part of the conversations we have with our clients.” The Company reports that “[o]ur
goal is to position Bank of America as the financial partner of choice for clients, whether
they are at the beginning of understanding how climate change could impact them or
well on their way to managing the energy transition.” Similarly, the Report explicitly
references its GWIM line of business: “Across GWIM, we remain focused on delivering
thought leadership, investment guidance and solutions to support our clients’ investing
in the environmental transition.”

In order to be considered a “financial partner of choice” and offer “solutions” for clients
interested in sustainability, it will be necessary that the Company update its offerings to
provide meaningful opportunities for its clients to engage in system stewardship.

The Proposal is not excludable under Rule 14a-8(i)(5) because it is sufficiently related

to the Company’s business. Implementing the Proposal and reviewing the feasibility of
expanding its current offerings to provide clients with the ability to address externalities
and maximize portfolio value would situate Bank of America as a leader in the area.

'8 https://about.bankofamerica.com/en/our-company
7 https://about.bankofamerica.com/en/making-an-impact/racial-equality-economic-opportunity
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CONCLUSION

In permitting the exclusion of proposals, Rule 14a-8(g) imposes the burden of proof on
companies. Companies seeking to establish the availability of exclusion under Rule
14a-8, therefore, have the burden of showing ineligibility. As argued above, the
Company has failed to meet that burden. Accordingly, Staff must deny the no-action
request.

We would be pleased to respond to Staff questions or negotiate with BAC on mutually
agreeable terms for withdrawing the Proposal. We would appreciate any opportunity to
answer any questions Staff may have concerning this matter before the final
determination. You can reach James McRitchie by emailin

Sincerely,

O =

James McRitchie
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EXHIBIT A

[BAC: Rule 14a-8 Proposal, November 3, 2023]
[This line and any line above it — Not for publication.]

FOR Add Value

Proposal [4*] - Ascertain Client Voting Preferences

Resolved: Bank of America (BAC) shareholders request our Company prepare a report on the
feasibility of offering customized proxy voting preferences for BAC clients that seek to maximize
portfolio-wide returns by pursuing voting strategies designed to push certain companies to
address social and environmental externalities.!® The report shall be available to stockholders
and investors by October 1, 2024, prepared at reasonable cost, consistent with fiduciary duties
and other legal obligations, and omitting proprietary information.

Supporting Statement:

BAC and its subsidiaries manage approximately $3.6 trillion in assets. As a fiduciary, BAC owes

clients and investors duties of care and loyalty in exercising shareholder voting rights.?

Controversy over proxy voting - especially environmental, social, and governance (“ESG”)

proposals, increases risk.2’ Companies like BAC may be criticized from all sides.??

Diversified investors are interested in ensuring companies in portfolios managed by BAC do not
threaten the rest of their portfolios??2 when individual companies prioritize their financial
returns over systems critical to diversified portfolios.?® Practically, this can mean maximizing

profits by externalizing social and environmental risks to the detriment of other companies.

Reliance on proxy advisors does little to mitigate this problem or shield Bank of America from

18 https://www.routledge.com/Moving-Beyond-Modern-Portfolio-Theory-Investing-That-Matters/Lukomnik-
Hawley/p/book/9780367760823, chapter 5.

19 See 14 CFR 275.206(4)-6

20 https://ssrn.com/abstract=4360428

21 https://ssrn.com/abstract=4299462

22 https://theshareholdercommons.com/wp-content/uploads/2022/09/Climate-Change-Case-Study-FINAL.pdf
23 https://ssrn.com/abstract=4056602
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controversy.?* Such advisors generally provide advice that maximizes the value of individual

companies, not the value of diversified portfolios invested in such companies.?

BAC offers extensive customization of portfolios based on risk tolerance, financial goals, cash
flow needs, tax situation, social and environmental values. But BAC fails to offer granular
control over customized proxy voting, a core advisor responsibility subject to fiduciary duty

standards.?®

Soliciting the diverse views of clients on issues raised in shareholder elections and incorporating
them into voting/engagement practices, or facilitating the client’s ability to do so themselves,
can mitigate risk. Criticism of BlackRock, Vanguard, and State Street?’ led to programs providing

investors with voting choices.

However, these programs present limited choices due to overreliance on traditional proxy
advisors. New technologies facilitate soliciting investor preferences efficiently to inform voting
and engagement.?® Therefore, the report should not be limited to preset voting profiles but
should include approaches and technologies that provide clients with granular control over
voting, like the configurable options offered by BAC for constructing portfolios.

Investors want a voice. According to one study from Stanford Graduate School of Business, 83%
of investors, irrespective of age, life stage, or ideological bent, want managers to consider their

preferences when voting on environmental issues.?®

Investment companies that fail to engage clients more fully in proxy voting will be subject to

ever-increasing legal and reputational jeopardy.

Vote For Proposal [4*] Ascertain Client Voting Preferences

[This line and any below it is not for publication]
Number 4* to be assigned by the Company.

The above title is part of the proposal and within the word limit. It should not be altered or

24 See, e.g.,
https://www.texasattorneygeneral.gov/sites/default/files/images/press/Utah%20%26%20Texas%20Letter%20t0%20Glass%20L
ewis%20%26%201SS%20FINAL.pdf, https://www.wsj.com/articles/blackrocks-false-voting-choice-proxy-esg-ballots-iss-glass-
lewis-66652357?mod=opinion lead posl

25 https://theshareholdercommons.com/wp-content/uploads/2023/09/The-Shareholder-Commons-response-to-ISS-Policy-
Survey-2023.pdf

26 https://www.privatebank.bankofamerica.com/solutions/investment-management.html

27 https://ssrn.com/abstract=4580206

28 https://ssrn.com/abstract=4360428

29 https://www.gsb.stanford.edu/sites/default/files/publication/pdfs/survey-investors-retirement-savings-esg.pdf
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misrepresented. The title should be used in all references to the proposal in the proxy and on
the ballot. If there is an objection to the title, please negotiate or seek no-action relief as a last
resort.

The above graphic are intended to be published with the rule 14a-8 proposal. The graphics
would be the same size as the largest management graphics (and/or accompanying bold or
highlighted management text with a graphic, box or shading) or any highlighted management
executive summary used in conjunction with a management proposal or any other rule 14a-8
shareholder proposal in the 2024 proxy.

The proponent is willing to discuss the mutual elimination of both shareholder graphics and
management graphics in the proxy in regard to specific proposals. Issuers should not assume
proponent will not insist on the inclusion of the graphic if the issuer unilaterally decides not to
include their own graphic.

Reference: SEC Staff Legal Bulletin No. 14L (CF)[16]
Companies should not minimize or otherwise diminish the appearance of a
shareholder’s graphic. For example, if the company includes its own graphics in its
proxy statement, it should give similar prominence to a shareholder’s graphics. If a
company’s proxy statement appears in black and white, however, the shareholder
proposal and accompanying graphics may also appear in black and white.

Notes: This proposal is believed to conform with Staff Legal Bulletin No. 14B (CF), September
15, 2004, including (with our emphasis):

Accordingly, going forward, we believe that it would not be appropriate for companies to
exclude supporting statement language and/or an entire proposal in reliance on rule 14a-
8(i)(3) in the following circumstances:

e the company objects to factual assertions because they are not supported;

e the company objects to factual assertions that, while not materially false or
misleading, may be disputed or countered;

e the company objects to factual assertions because those assertions may be
interpreted by shareholders in a manner that is unfavorable to the company, its
directors, or its officers; and/or

e the company objects to statements because they represent the opinion of the
shareholder proponent or a referenced source, but the statements are not identified
specifically as such.

We believe that it is appropriate under rule 14a-8 for companies to address these
objections in their statements of opposition.

See also Sun Microsystems, Inc. (July 21, 2005)
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The stock supporting this proposal will be held until after the annual meeting and the proposal
will be presented at the annual meeting. Please acknowledge receipt of this proposal promptly
by emailing the proponent.
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Submission via Online Submission Form
February 22, 2024

Office of Chief Counsel

Division of Corporation Finance

U.S. Securities and Exchange Commission

100 F Street, NE

Washington, DC 20549

cc: shareholderproposals@gibsondunn.com, GWalter@gibsondunn.com,

bac shareholder relations@bofa.com, bac_shareholder_relations@bofa.com

SEC Reference Number: 469916
Re: Supplemental Response Regarding Shareholder Proposal Submitted by James
McRitchie (Proponent)

To Whom It May Concern:

This letter is in response to a February 12, 2024, supplemental letter from Bank of
America (“Company Supplemental Letter”) sent to the Securities and Exchange
Commission by Ronald O. Mueller on behalf of Bank of America (BAC). The
Company supplements its No-Action Request of December 22, 2023, in that letter.
We previously responded to the Company’s No-Action Request on January 23, 2024
(the “Response Letter”).

We have redacted personal information consistent with the Staff's guidance. A copy
of this letter is being emailed concurrently to Ronald Mueller.

I, the Proponent, stand by the arguments and responses outlined in my January 23,
2024, Response Letter. The Company has not provided new arguments or evidence
in its Supplemental Letter. Therefore, | incorporate my previous arguments here in
response to the repetitive claims made in the Supplemental Letter regarding Rule
14a-8(i)(10), (i)(7), and (i)(5) exclusions.

BAC repeatedly asserts it offers clients the ability to “self-direct the proxy voting of
shares held in their accounts,” meaning they can develop their own proxy voting
policies and vote each share accordingly. In other words, leaving clients on their own
without proxy voting services. The Company has not demonstrated that it offers, or
has assessed the feasibility of offering, customized proxy voting preferences for
BAC clients that seek “to maximize portfolio-wide returns by pursuing voting
strategies designed to push certain companies to address social and environmental
externalities.” Such a request transcends ordinary business, does not micromanage,
and is relevant to the Company based on either a financial or “otherwise significantly
related to the business operations” test.



Because the Company has not met its burden in the No-Action Request nor the
Supplemental Letter to prove that the Proposal is excludable under Rule 14a-8(i)(10)
or Rule 14a-8(i)(7), or Rule 14a-8(i)(5), we request that the Staff inform the
Company that the SEC proxy rules require denial of the Company's no-action
request. We would appreciate any opportunity to answer any questions Staff may
have concerning this matter before the final determination.

Sincerely,

e ——

James McRitchie
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