
 
        April 11, 2025 
  
Jenna B. Cooper  
Latham & Watkins LLP 
 
Re: Zevra Therapeutics, Inc. (the “Company”) 

Incoming letter dated January 28, 2025 
 

Dear Jenna B. Cooper: 
 

This letter is in response to your correspondence concerning the shareholder 
proposal (the “Proposal”) submitted to the Company by Eugene J. Hohenstein for 
inclusion in the Company’s proxy materials for its upcoming annual meeting of security 
holders. 
 
 The Proposal requests that the board of directors initiate an external independent 
investigation into the board of directors under specified chairmen concerning breaches of 
fiduciary duties.  
 

There appears to be some basis for your view that the Company may exclude the 
Proposal under Rule 14a-8(i)(7). In our view, the Proposal relates to the Company’s 
ordinary business operations. Accordingly, we will not recommend enforcement action to 
the Commission if the Company omits the Proposal from its proxy materials in reliance 
on Rule 14a-8(i)(7). In reaching this position, we have not found it necessary to address 
the alternative bases for omission upon which the Company relies. 
 

Copies of all of the correspondence on which this response is based will be made 
available on our website at https://www.sec.gov/corpfin/2024-2025-shareholder-
proposals-no-action. 
 
        Sincerely, 
 
        Rule 14a-8 Review Team 
 
 
cc:  Eugene J. Hohenstein 



 
 

Jenna Cooper 

Direct Dial: 212-906-1324 

Jenna.Cooper@lw.com 
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January 28, 2025 

 

VIA ONLINE SUBMISSION 

 

Office of the Chief Counsel  

Division of Corporation Finance  

Securities and Exchange Commission  

100 F Street, N.E. 

Washington, D.C. 20549 

 

Re: Zevra Therapeutics, Inc. 

Shareholder Proposal of Eugene J. Hohenstein 

Securities Exchange Act of 1934 — Rule 14a-8 

To the addressee set forth above: 

 

This letter is submitted on behalf of Zevra Therapeutics, Inc. (the “Company”) pursuant to 

Rule 14a-8(j) under the Securities Exchange Act of 1934, as amended (the “Exchange Act”). The 

Company has received a shareholder proposal and supporting statement (the “Proposal”) from 

Eugene J. Hohenstein (the “Proponent”) for inclusion in the proxy materials for the Company’s 

2025 annual meeting of stockholders (the “Proxy Materials”). 

 

The Company hereby advises the staff of the Division of Corporation Finance (the “Staff”) 

that it intends to exclude the Proposal from its Proxy Materials. The Company respectfully requests 

confirmation that the Staff will not recommend enforcement action to the Securities and Exchange 

Commission (the “Commission”) if the Company excludes the Proposal pursuant to Rule 14a-8(f), 

as the Proponent has failed to timely provide sufficient proof of his continuous ownership of the 

Company’s securities to satisfy the requirements of Rule 14a-8(b) in response to the Company’s 

proper and timely request for such information, the Proposal deals with matters relating to the 

Company’s ordinary business operations, and the Proposal questions the competence, business 

judgment, or character of one or more nominees or directors. 

 

By copy of this letter, we are advising the Proponent of the Company’s intention to exclude 

the Proposal. In accordance with Rule 14a-8(j) and Staff Legal Bulletin No. (“SLB”) 14D 

(November 7, 2008), we are submitting by electronic mail (i) this letter, which sets forth our 

reasons for excluding the Proposal; and (ii) the Proponent’s letter submitting the Proposal.  

Pursuant to Rule 14a-8(j), we are submitting this letter not less than 80 days before the 

Company intends to file its Proxy Materials.  
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I. The Proposal. 

 

The Proposal requests, in relevant part: 

 

[T]hat the board of directors initiate an External Independent Investigation into 

the Board of Directors under Chairman Tamara Favorito, Chairman Matthew 

Plooster, and Chairman Richard Pascoe concerning breaches of fiduciary duties 

including, but not limited to, issuance of share giveaways, options, and/or 

warrants to officers and/or directors of KMPH/ZVRA. 

 

II. Background. 

 

On November 26, 2024, the Company received the Proposal, dated November 18, 2024, 

which, along with the Proponent’s cover letter and accompanying copies of his periodic investment 

statements that were submitted with the Proposal, is attached to this letter as Exhibit A.  

 

The cover letter accompanying the Proposal stated that it attached an “Account Verification 

letter from Charles Schwab with official statements meeting the requirement of owning at least 

$25,000 of the market value of the companies securities entitled to vote on the proposal for at least 

one year.” However, the Proposal was not accompanied by the requisite proof of ownership of the 

Company’s securities. Rather, the correspondence accompanying the Proposal included copies of 

the Proponent’s periodic investment statements. 

 

Additionally, the cover letter accompanying the Proposal stated that the Proponent was 

“able to meet with the company via phone (and/or conference call) no less than 10 calendar days, 

nor more than 30 calendar days, after the submission of the shareholder proposal” and that “[i]f 

the board would like to come to NJ to meet in person [sic], we can discuss that possibility also.” 

However, the Proposal did not provide the business days or specific times during the Company’s 

regular business hours that the Proponent was available to discuss the Proposal with the Company.  

 

On December 1, 2024, after confirming that the Proponent was not a stockholder of record 

of the Company’s common stock, the Company sent an e-mail to the Proponent acknowledging 

receipt of the Proposal, and via a letter attached to the e-mail, notified the Proponent that the 

Proponent had failed to include with the Proposal the required proof of beneficial ownership of 

the Company’s common stock (the “Deficiency Letter,” attached hereto as Exhibit B). The 

Deficiency Letter was also sent to the Proponent via FedEx on December 2, 2024.1 The Deficiency 

 

1 Both the December 1, 2024 e-mail and the December 2, 2024 FedEx mailing were within 14 

calendar days of November 18, 2024, the date that the Proponent mailed the Proposal. 
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Letter requested that the Proponent provide the Company with documentation regarding his 

ownership of Company securities and specifically explained: 

 

• the ownership requirements of Rule 14a-8(b); 

 

• the type of statement or documentation necessary to demonstrate beneficial 

ownership under Rule 14a-8(b); and 

 

• that the Proponent’s response had to be postmarked or transmitted electronically no 

later than 14 calendar days from the date the Proponent received the Deficiency 

Letter. 

 

Additionally, the Deficiency Letter notified the Proponent that his general statements 

regarding his availability were not adequate, because he did not include the specific dates and times 

that he was available to meet. In this regard, the Deficiency Letter notified the Proponent that to 

remedy this deficiency, he should provide a statement of his availability including the specific 

dates and times. 

Enclosed with the Deficiency Letter was a copy of Rule 14a-8 and SLB 14F (October 18, 

2011).  

 

On December 3, 2024, the Company received an email from the Proponent in response to 

the Deficiency Letter (the “Proponent’s December 3 Letter”). The Proponent’s December 3 Letter 

is attached hereto as Exhibit C. In the Proponent’s December 3 Letter, the Proponent provided the 

Company with the specific dates and times he was available to meet. However, the Proponent’s 

December 3 Letter did not contain any additional proof of beneficial ownership of the Company’s 

securities. Rather, the Proponent stated that “[…] I have contacted my broker (Charles Schwab) to 

try and get that letter. I’m expecting that my request will be issued from their legal team and I will 

send it to you upon receipt.”  

 

The Proponent’s deadline for responding to the Deficiency Letter was December 15, 2024, 

which was 14 calendar days from December 1, 2024, the date the Company sent the Deficiency 

Letter via e-mail. On or around December 20, 2024, the Company received a letter from the 

Proponent, dated December 9, 2024 (the “Proponent’s December 9 Letter”). The Proponent’s 

December 9 Letter is attached hereto as Exhibit D. 

 

In the Proponent’s December 9 Letter, the Proponent included a letter from the “record” 

holder of his securities. The letter from the “record” holder stated in pertinent part: “Our records 

indicate that at least $25,000 worth of shares of Zevra Therapeutics Inc. (ZVRA) have been 

continuously held in this account since prior to 11/18/23.”  

 

On January 24, 2025, the Proponent e-mailed the Company to, among other topics, check 

on the status of his Proposal (the “Proponent’s January 24 Letter”, attached hereto as Exhibit E). 
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On the same day, the Company responded to the Proponent (the “Company’s January 24 Letter”, 

attached hereto as Exhibit F). 

 

III. Bases for Exclusion. 

 

The Company believes that it may omit the Proposal from its 2025 Proxy Materials pursuant to: 

 

• Rule 14a-8(f)(1) because the Proponent failed to substantiate his eligibility to 

submit the Proposal under Rule 14a-8(b);  

 

• Rule 14a-8(i)(7) because the Proposal deals with matters relating to the Company’s 

ordinary business operations; and 

 

• Rule 14a-8(i)(8)(iii) because the Proposal questions the competence, business 

judgment, or character of one or more nominees or directors. 

 

A. The Proponent Failed to Substantiate His Eligibility to Submit the Proposal under Rule 

14a-8(b). 

 

The Company may exclude the Proposal under Rule 14a-8(f)(1) because the Proponent 

failed to substantiate his eligibility to submit the Proposal under Rule 14a-8(b).  

 

Rule 14a-8(b)(1)(i) provides that to be eligible to submit a proposal, a shareholder 

proponent must have continuously held: 

 

• (A) at least $2,000 in market value of the company’s securities entitled to vote on 

the proposal for at least three years preceding and including the submission date; 

 

• (B) at least $15,000 in market value of the company’s securities entitled to vote on 

the proposal for at least two years preceding and including the submission date; or 

 

• (C) at least $25,000 in market value of the company’s shares entitled to vote on the 

proposal for at least one year preceding and including the submission date. 

 

The foregoing ownership requirements were specifically described by the Company in the 

Deficiency Letter.  

 

Section C. of SLB 14F explains that proof of ownership letters may fail to satisfy Rule 14a-

8(b)(1)’s requirement if they do not verify ownership “for the entire one-year period preceding 

and including the date the proposal [was] submitted.” This may occur if the letter verifies 

ownership as of a date before the submission date (leaving a gap between the verification date and 

the submission date) or if the letter “fail[s] to verify the shareholder’s beneficial ownership over 

the required full one-year period preceding the date of the proposal’s submission.” Section B.3. of 

SLB 14F further notes, “[t]he shareholder will need to obtain proof of ownership from the DTC 

participant through which the securities are held.” The guidance in SLB 14F remains applicable 
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even though Rule 14a-8 has since been amended to provide the tiered ownership thresholds 

described above. In each case, consistent with the Staff’s guidance in SLB 14F and as required by 

Rule 14a-8(b), a shareholder proponent must submit adequate proof from the record holder of its 

shares demonstrating such proponent’s continuous ownership of the requisite amount of company 

shares for the requisite time period. 

 

Further, in Section C.1. of SLB 14 (July 13, 2001), the Staff clarified that shareholder’s 

account statements are insufficient to satisfy the continuous ownership requirements of Rule 14a-

8(b): 

(2) Do a shareholder's monthly, quarterly or other periodic investment 

statements demonstrate sufficiently continuous ownership of the 

securities? 

 

No. A shareholder must submit an affirmative written statement from the 

record holder of his or her securities that specifically verifies that the 

shareholder owned the securities continuously for a period of one year as of 

the time of submitting the proposal. 

 

(Emphasis in original.) 

 

In Section C. of SLB 14F, the Staff reaffirmed this guidance, and noted that a broker letter 

that simply indicates a date on which securities are held is not sufficient, stating: 

Second, many letters fail to confirm continuous ownership of the securities. 

This can occur when a broker or bank submits a letter that confirms the 

shareholder’s beneficial ownership only as of a specified date but omits any 

reference to continuous ownership for a one-year period.  

 

Section C. of SLB 14F includes the following sample language for use in ownership 

verification letters regarding continuity of ownership:  

“As of [date the proposal is submitted], [name of shareholder] held, and has 

held continuously for at least one year, [number of securities] shares of 

[company name] [class of securities].”  

 

Rule 14a-8(f) provides that a company may exclude a shareholder proposal if the proponent 

fails to provide evidence of eligibility under Rule 14a-8, including the beneficial ownership 

requirements of Rule 14a-8(b)(1), provided that the company timely notifies the proponent of the 

problem and the proponent fails to correct the deficiency within the required time period. 

Specifically, Rule 14a-8(f) provides that (i) within 14 calendar days of receiving the proposal, the 

company must notify the proponent in writing of any procedural or eligibility deficiencies and 

provide the proponent with the timeframe for the proponent’s response and (ii) the proponent must 

respond to the company and correct such deficiency within 14 calendar days from the date the 

proponent received the company’s notification. In Section F.3 of SLB 14L (November 3, 2021), 
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the Staff reiterated the requirement that, pursuant to Rule 14a-8(f)(1), “a shareholder’s response to 

a deficiency notice must be postmarked, or transmitted electronically, no later than 14 days from 

the date of receipt of the company’s notification.”  

 

a. The Proponent Did Not Timely Establish Proof of Ownership in Accordance with 

Rule 14a-8(b) and the Staff’s Related Guidance. 

 

1. The Company Timely Sent the Deficiency Letter to the Proponent. 

 

The Company satisfied its obligation under Rule 14a-8(f) by sending the Deficiency Letter 

to the Proponent within 14 days after receipt of the Proposal, stating that the Proponent had not 

met the proof of ownership requirements of Rule 14a-8(b)(1)(i) and requesting verification of the 

Proponent’s ownership of the required share value of the Company’s securities for the applicable 

period as provided in Rule 14a-8(b)(1)(i). The Deficiency Letter clearly informed the Proponent 

of the proof of ownership requirements of Rule 14a-8(b)(1)(i), how to cure the proof of ownership 

deficiency, and the need to respond to the Company with proper proof of ownership within 14 

days from the receipt of the Deficiency Letter.  

 

2. The Proponent’s Responses to the Deficiency Letter Failed to Provide Adequate Proof 

of Ownership. 

 

The Proponent failed to timely provide sufficient proof of ownership in response to the 

Deficiency Letter. None of the Proponent’s initial correspondence accompanying the submission 

of the Proposal, the Proponent’s December 3 Letter, nor the Proponent’s December 9 Letter 

adequately verified that the Proponent had continuously held the requisite value of the Company’s 

shares for the applicable time period at the time of submitting the Proposal.  

The periodic investment statements that the Proponent provided with his correspondence 

submitting the Proposal are not sufficient to establish continuous ownership for at least a one-year 

period. 2 These statements show that the Proponent held a certain share value of the Company’s 

 

2 While the Proponent’s periodic investment statements do not satisfy his proof of ownership 

requirements under Rule 14a-8(b), they do appear to show that the Proponent's representation that 

“I intend of continuing to hold the required amount of securities in my Roth IRA account ($25,000) 

thru [sic] the date of the shareholders meeting in 2025 (which has yet to be set) for which this 

proposal is submitted” was false at the time it was made. According to the Proponent’s September 

30, 2024 investment statement, the Proponent had an open order to sell his entire Roth IRA 

holdings of the Company’s shares (7,000 shares) at a limit price of $57.75, with the order to expire 

on January 17, 2025, well after the Proponent sent the Proposal on November 18, 2024. We note 

that this order appears to be a renewal of the Proponent’s previous order to sell his entire Roth IRA 

holdings of the Company’s shares (7,000 shares) that expired on June 28, 2024 (see April 30, 2024 

statement). That order had a limit price of $106.45. Therefore, it appears that at the time the 

Proponent represented to the Company that he would hold the required amount of the Company’s 

shares through the date of the Company’s 2025 annual meeting of stockholders, the Proponent in 

fact had a standing order to sell all of those very shares as that order had an expiration date of 
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securities in his accounts on specific month-end dates. However, as stated clearly in the above 

excerpt from SLB 14, these periodic ownership statements are not acceptable or sufficient proof 

of continuous ownership under Rule 14a-8(b). See also FedEx Corp. (avail. June 28, 2018) (an 

account statement, broker trade confirmation and a list of stock transactions was insufficient 

verification of continuous ownership); PepsiCo, Inc. (avail. January 20, 2016) (account statement 

showing ownership of company shares as of a certain date was insufficient verification of 

continuous ownership); International Business Machines Corp. (avail. January 31, 2014) (security 

record and position report showing ownership account names and a quantity of company shares 

held as of a certain date was insufficient verification of continuous ownership); and Rite Aid Corp. 

(avail. February 14, 2013) (concurring with exclusion of a proposal where proponent provided an 

account workbook statement as of a certain date).    

Furthermore, the Proponent’s December 9 Letter did not, as required by Rule 14a-

8(b)(2)(ii) and in accordance with the Staff’s guidance, verify the shareholder’s beneficial 

ownership for the entire one-year period preceding and including the date the proposal was 

submitted. The letter from the record holder of the Proponent’s shares stated in pertinent part: “Our 

records indicate that at least $25,000 worth of shares of Zevra Therapeutics Inc. (ZVRA) have 

been continuously held in this account since prior to 11/18/23.” In doing so, the statement merely 

notes that for some undeterminable period of time, starting with an unspecified date prior to 

November 18, 2023, and until an unspecified end date, the Proponent continuously held at least 

$25,000 worth of shares of the Company’s common stock. This statement is not sufficient to satisfy 

the proof of ownership requirements of Rule 14a-8(b)(2)(ii). 

In providing sample language for use in ownership verification letters regarding continuity 

of ownership in Section C. of SLB 14F, a copy of which the Company shared with the Proponent 

for reference, the Staff specifically included references that clarify the time period, through and 

including the date of the submission of the proposal, for which ownership is to be verified:  

“As of [date the proposal is submitted], [name of shareholder] held, and has 

held continuously for at least one year, [number of securities] shares of 

[company name] [class of securities].” (Emphasis added). 

 

This is guidance was reaffirmed by the Staff in Section E. of SLB 14L: 

“As of [date the proposal is submitted], [name of shareholder] held, and has 

held continuously for at least [one year] [two years] [three years], [number 

of securities] shares of [company name] [class of securities].” (Emphasis 

added). 

 

We note that the Staff’s example language includes four essential elements that are 

necessary to demonstrate that the shareholder has continuously held the required amount of shares 

 

January 17, 2025, well after the Proponent submitted the Proposal to the Company. The Proponent 

has provided no evidence that he cancelled the sale order prior to his submission of the Proposal 

to the Company. The Company is unaware of whether the Proponent has again renewed the sale 

order subsequent to January 17, 2025.  
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for the specified period of time: (1) specifically states that the ownership information is provided 

as of the date the shareholder proponent submitted the proposal; (2) specifically indicates the 

duration the shareholder has held the shares and that such ownership has been continuous during 

that period; (3) specifically indicates the amount of securities held by the shareholder; and (4) 

specifically references the Company’s securities held by the shareholder. While the Staff has made 

clear that record holders are not required to use the Staff’s exact suggested language, record holders 

must still specifically address each element in order to satisfy Rule 14a-8(b)(2)(ii).  

Here, the record holder’s letter fails to specifically state both the first and second foregoing 

elements necessary to satisfy Rule 14a-8(b)(2)(ii). First, the letter does not specifically state that 

the ownership information is being provided as of the date the shareholder proponent submitted 

the proposal, November 18, 2024. Second, the letter does not state the duration the shareholder 

has continuously held the shares. It merely states that for some indeterminable duration prior to 

November 18, 2023 the shares were held continuously. As such, the Company is unable to 

determine with specificity that the Proponent has continuously held the requisite amount of shares 

for the required duration.  

The Staff has consistently permitted the exclusion of a shareholder proposal based on 

language in the proof of ownership letter that did not sufficiently pinpoint the dates for which the 

proponent had ownership of the stock. See, e.g., International Business Machines Corp. (avail. 

January 14, 2002) (letter stating that the shares had been held “since prior to November 30, 2000” 

was insufficient to prove continuous ownership for one year as of November 8, 2001, the date the 

proposal was submitted); Johnson & Johnson (avail. January 8, 2013) (letter from broker stating 

that the shares had been continuously held since November of 2011 was insufficient to prove 

continuous ownership for one year as of November 13, 2012, the date the proposal was submitted); 

The Home Depot, Inc. (avail. February 5, 2007) (letter from broker stating ownership for one year 

as of November 7, 2005 to November 7, 2006 was insufficient to prove continuous ownership for 

one year as of October 19, 2006, the date the proposal was submitted); and International Business 

Machines Corp. (avail. December 26, 2002) (letter from broker stating that the proponent “owns 

the following shares and has owned them for more than one year as of September 2002” did not 

adequately prove continuous ownership for one year as of the submission date, when proponent 

purported to send the proposal with an initial August 25, 2002 cover letter and the proposal was 

subsequently sent and delivered to the Company, on September 8, 2002 and September 9, 2002 

respectively). 

Indeed, Rule 14a-8(b)(2) does not require a company to “connect the dots” and make 

inferences about the duration of continuous share ownership. Rather, it is the Proponent’s 

responsibility to provide proof of the necessary duration of continuous ownership in the form of 

an affirmative written statement from the record holder of the Proponent’s shares. The Staff has 

made it easy for proponents to comply with this requirement, as ownership verification letters 

merely need to fill in the blanks of the sample language cited above from SLB 14F, a copy of 

which the Company provided to the Proponent.   
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B. The Proposal Deals With Matters Relating to the Company’s Ordinary Business 

Operations. 

 

The Company may exclude the Proposal because Rule 14a-8(i)(7) permits a company to 

omit a proposal from its proxy materials if the proposal “deals with matters relating to the 

company’s ordinary business operations.”  

The purpose of the ordinary business exclusion is “to confine the resolution of ordinary 

business problems to management and the board of directors, since it is impracticable for 

shareholders to decide how to solve such problems at an annual shareholders meeting.” See 

Release No. 34-40018 (May 21, 1998) (the “1998 Release”). As explained by the Commission, 

the term “ordinary business” in this context refers to “matters that are not necessarily ‘ordinary’ in 

the common meaning of the word, and is rooted in the corporate law concept of providing 

management with flexibility in directing certain core matters involving the company’s business 

and operations.” Id. As noted in SLB 14L, “[s]tated a bit differently, the Commission has explained 

that ‘[t]he ‘ordinary business’ exclusion is based in part on state corporate law establishing spheres 

of authority for the board of directors on one hand, and the company’s shareholders on the other.’” 

The 1998 Release describes two central components of the ordinary business exclusion. 

First, as it relates to the subject matter of the proposal, “[c]ertain tasks are so fundamental to 

management’s ability to run a company on a ‘day-to-day basis’ that they could not, as a practical 

matter, be subject to direct shareholder oversight.” Id. The Commission has differentiated between 

these ordinary business matters and “significant social policy issues” that “transcend the day-to-

day business matters and raise policy issues so significant that it would be appropriate for a 

shareholder vote.” Id. The latter is not excludable as pertaining to ordinary business matters, and 

in assessing whether a particular proposal raises a “significant social policy issue” with a “broad 

societal impact,” the Staff will review the terms of the proposal as a whole, including the 

supporting statement. Id; SLB 14L.  

Second, as it relates to the implementation of the subject matter of the proposal, the ability 

to exclude a proposal “relates to the degree to which the proposal seeks to ‘micro-manage’ the 

company by probing too deeply into matters of a complex nature upon which stockholders, as a 

group, would not be in a position to make an informed judgment.” Id. As stated in SLB 14L, the 

Staff will “focus on the level of granularity sought in the proposal and whether and to what extent 

it inappropriately limits discretion of the board or management” while considering “the 

sophistication of investors generally on the matter, the availability of data, and the robustness of 

public discussion and analysis on the topic.”  

a. The Subject Matter of the Proposal Concerns Legal Compliance Matters That 

Are Fundamental to Management’s Ability to Run the Company on a Day-to-Day 

Basis. 

 

The Proposal requests that the Company’s board of directors “initiate an External 

Independent Investigation” concerning “breaches of fiduciary duties including, but not limited to, 

issuance of share giveaways, options, and/or warrants to officers and/or directors.” Additionally, 

the supporting statement repeatedly accuses board members of acting “for personal gain” and, in 



January 28, 2025 
Page 10 

 

 

doing so, not only alleges violations of state law regarding directors’ fiduciary duties, but 

implicates violations of the Company’s internal policies, including the Company’s Code of 

Business Conduct and Ethics (the “Code”)3 that applies to the Company’s directors. In accordance 

with the Code, the Company has established internal compliance programs to discover the types 

of illegal and/or improper conduct that the Proposal and supporting statement describe. For 

example, the Code explicitly promotes “high standards of integrity by conducting [the Company’s] 

affairs in an honest and ethical manner” and requires directors “to understand the legal and 

regulatory requirements applicable to their . . . areas of responsibility” and to “avoid any conflict 

or potential conflict between their personal interests . . . and the best interests of the Company.” 

 

The Staff has held on various occasions that the implementation of a Company’s legal 

compliance program is not the proper subject of stockholder action. See e.g., Texas Pacific Land 

Corp. (avail. September 26, 2022) (allowing exclusion of a proposal requesting that an 

independent investigation be conducted to assess possible improprieties by certain directors and 

noting that the proposal relates to, and does not transcend, ordinary business matters); Ford Motor 

Company (avail. March 19, 2007) (“Ford Motor Company 1”) (allowing exclusion of a proposal 

requiring the board of directors to appoint an independent legal advisory commission to investigate 

alleged securities law violations associated the approval of a recapitalization program); The AES 

Corp. (avail. March 13, 2008) (allowing exclusion of a proposal requesting independent 

investigation of management’s involvement in the falsification of certain environmental reports 

and noting that it relates to “ordinary business operations (i.e., general conduct of a legal 

compliance program)”); DTE Energy Company (avail. February 8, 2018) (allowing exclusion of a 

proposal requesting an assessment of potential antitrust fines as relating to the Company’s ordinary 

business operations); Johnson & Johnson (avail. February 24, 2006) (allowing exclusion of a 

proposal requesting the formation of a Scientific Integrity Committee to assure research integrity 

and detect misconduct); and ConocoPhillips (avail. February 23, 2006) (exclusion allowed where 

proposal required the board of directors to investigate, independent of in-house legal counsel, all 

potential legal liabilities alleged by proponent).  

 

Accordingly, in requesting an investigation involving legal compliance, the Proposal deals 

with the ordinary business operations of the Company and is, therefore, excludable pursuant to 

Rule 14a-8(i)(7).  

 

b. The Proposal Interferes with Management’s Responsibility to Protect the 

Company’s Interests Against Litigation. 

 

The Proposal requests that the Company’s board of directors “initiate an External 

Independent Investigation into the Board of Directors” concerning “breaches of fiduciary duties.” 

The Proposal and the supporting statement repeatedly accuse directors of acting “for personal 

gain” and “breach(s) [sic] of fiduciary duties.” As such, the Proposal requests the Company to 

investigate matters that allege violations of state law regarding directors’ fiduciary duties and that 

could therefore be the subject of litigation and implicate the conduct of litigation. 

 

3 The Code is publicly available on the Company’s investor relations website at 

https://investors.zevra.com/corporate-governance-highlights.  
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The Staff has held on various occasions that a shareholder proposal that implicates the 

conduct of litigation or litigation strategy is properly excludable under Rule 14a-8(i)(7). In Ford 

Motor Company 1, the Staff concurred with the exclusion of a proposal that required the board of 

directors to appoint an “independent legal advisory commission” to investigate alleged securities 

law violations associated with the approval of a recapitalization program and questioned whether 

directors acted in the best interests of the company and its shareholders. Similarly, in Ford Motor 

Company (avail. February 13, 2008) (“Ford Motor Company 2”), the Staff concurred with the 

exclusion of a proposal that, along with the supporting statement, referred to “potentially criminal 

implications of defrauding shareholders,” “violating the spirit of Sarbanes Oxley Legislation,” and 

“internal fraud,” and which the company noted would require “the Company to investigate and 

report on matters that could be the subject of litigation.” See also ConocoPhillips (avail. February 

23, 2006) (exclusion allowed where proposal required the board of directors to investigate, 

independent of in-house legal counsel, all potential legal liabilities alleged by proponent); Johnson 

& Johnson (avail. February 24, 2006) (exclusion allowed where proposal requested formation of 

a Scientific Integrity Committee to assure research integrity and detect misconduct); and AT&T 

Inc. (avail. February 9, 2007) (exclusion allowed as relating to litigation strategy where proposal 

requested the board of directors to issue a report containing specified information regarding 

disclosure of customer communications to governmental agencies and steps to ensure customers 

privacy rights among other matters.). 

 

As noted by the company in Ford Motor Company 1, “[e]very company’s management has 

a basic responsibility to protect the company’s interests against litigation. A shareholder proposal 

that interferes with this obligation is inappropriate. Shareholders do not posses [sic] the necessary 

expertise to advise management on complex legal issues.” Similarly to the proposal in Ford Motor 

Company 2, in requesting that the Company “investigate and report on matters that could be the 

subject of litigation,” the Proposal in this case deals with the ordinary business operations of the 

Company.  

 

The Company also asserts that the Proposal does not raise any significant social policy 

issue. Therefore, the Proposal is excludable pursuant to Rule 14a-8(i)(7). 

 

C. The Proposal Questions the Competence, Business Judgment, or Character of One or 

More Nominees or Directors. 

 

The Company may exclude the Proposal because Rule 14a-8(i)(8)(iii) permits the 

exclusion of a stockholder proposal that “[q]uestions the competence, business judgment, or 

character of one or more nominees or directors.”  

The purpose of this exclusion is “to make clear, with respect to corporate elections, that 

Rule 14a-8 is not the proper means for conducting elections or effecting reforms in elections of 

that nature, since other proxy rules . . . are applicable thereto.” Exchange Act Release No. 12598 

(July 7, 1976) (the “1976 Release”). In Exchange Act Release No. 56914, at n.56 (December 6, 

2007), the Commission acknowledged the Staff’s position that “a proposal relates to ‘an election 

for membership on the company’s board of directors or analogous governing body’ and, as such, 
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is subject to exclusion under Rule l 4a-8(i)(8) if it could have the effect of . . . questioning the 

competence or business judgment of one or more directors.” The Commission codified this 

interpretation in 2010 by adopting amendments to Rule 14a-8(i)(8) to expressly allow for the 

exclusion of a proposal that “[q]uestions the competence, business judgment, or character of one 

or more nominees or directors.” Exchange Act Release No. 62764 (August 25, 2010).  

The Staff has consistently concurred with the exclusion of stockholder proposals that are 

intended to or operate to question the competence and business judgment of particular directors 

nominated for reelection at the annual meeting. In addition, the Staff has consistently permitted 

the exclusion of stockholder proposals that have the effect of questioning the suitability of a 

specific individual to serve on the board, including in instances where only the supporting 

statement contained the director-specific information. The Staff views the proposal and the 

supporting statement together in making this determination. In The Kraft Heinz Company (avail. 

March 13, 2024), the proposal requested that the board of directors adopt an enduring policy and 

amend the governing documents as necessary in order that two separate people hold the office of 

the chairman and the office of the CEO. Among other things, the supporting statement 

accompanying the proposal noted that the company’s lead director “does not seem to have enough 

stature to be lead director and seems lucky to have such a title.” In concurring with the exclusion 

of the proposal, the Staff noted that “the Proposal appears to question the competence, business 

judgment, or character of a board member whom the [c]ompany expects to nominate for reelection 

at the upcoming annual meeting of security holders.”  

Similarly, in Marriott International, Inc. (avail. March 12, 2010), the Staff concurred with 

the exclusion of a proposal requesting a reduction in the size of the board where the proposal 

criticized the business judgment of members of the board of directors who the company expected 

to nominate for reelection, and in General Electric Co. (avail. January 29, 2009), the Staff 

concurred with the exclusion of a stockholder proposal that sought to influence the interpretation 

of its governance principles where the supporting statement identified the service of one of the 

directors as the “antithesis of good governance,” and stated that the director should have resigned 

and that the director's continued presence “besmirched” the company. The Staff, in concurring 

with exclusion under Rule 14a-8(i)(8), specifically noted that “the proposal, together with the 

supporting statement, appears to question the business judgment of a board member whom [the 

company] expects to nominate for reelection at the upcoming annual meeting of shareholders.”  

In Brocade Communications Systems Inc. (avail. January 31, 2007), the proposal sought to 

disqualify any nominee for election to the company’s board of directors who opposed “the 

submission to a shareowner vote at the [c]ompany’s 2006 annual meeting of a binding proposal to 

remove the [c]ompany’s supermajority provisions.” The company argued that the “purpose and 

effect” of the proposal, taken together with the supporting statement, was to question the business 

judgment of certain directors such that they would be disqualified from re-election. In allowing 

exclusion of the proposal, the Staff noted that “the proposal, together with the supporting 

statement, which indicates that ‘any director that ignores [the 2006] votes of the Company’s 

shareowners is not fit for re-election,’ appears to question the business judgment of board 

members. . . .” See, also, Exxon Mobil Corp. (avail. March 20, 2002) (stockholder proposal 

condemning the chief executive officer for causing “reputational harm” to the company and for 
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“destroying shareholder value” was excludable); and AT&T Corp. (avail. February 13, 2001) 

(stockholder proposal criticizing the board chairman, who was the chief executive officer, for 

company performance was excludable). 

a. The Proposal and Supporting Statement Criticize the Business Judgment and 

Character of a Member of the Board of Directors Who the Company Expects To 

Nominate for Re-Election at its Upcoming Annual Meeting of Stockholders. 

 

The Proposal criticizes the business judgement and character of each of the members of 

the board of directors as well as certain former members of the board of directors, and in doing so 

explicitly names, among others, Tamara Favorito, whom the Company’s board of directors expects 

to nominate for re-election at its upcoming annual meeting of stockholders.  

The Proposal seeks an external independent investigation “concerning breaches of 

fiduciary duties” by each member of the board of directors under Ms. Favorito’s leadership as the 

chairperson of the board of directors. The supporting statement accuses the entire board of 

directors (including Ms. Favorito and Wendy Dixon, Ph.D., each of whom the Company’s board 

of directors expects to nominate for re-election at its upcoming annual meeting of stockholders) of 

“[using] company business for personal gain” and, together with the Proposal, repeatedly accuses 

former and current directors of breaching their fiduciary duties and not acting in the best interests 

of the Company’s stockholders. Similarly to the proposal in Kraft, the assertions in the proposal 

and supporting statement include sweeping ad hominem attacks of the Company’s directors that 

call into question each director’s business judgment and character (and in the case of Ms. Favorito, 

by name). 

The language of the Proposal and supporting statement demonstrate that the Proposal 

specifically, and in Ms. Favorito’s case explicitly, questions the competence, business judgment, 

or character of the members of the Company’s board of directors, two of whom the Company’s 

board of directors currently expects to nominate for re-election at its upcoming annual meeting of 

stockholders. For these reasons, the Proposal is properly excludable under Rule 14a-8(i)(8)(iii). 

IV. Conclusion. 

 

Based upon the foregoing analysis, the Company respectfully requests confirmation that 

the Staff will not recommend enforcement action to the Commission if the Proposal is excluded 

from the Company’s Proxy Materials pursuant to Rule 14a-8(f), as the Proponent did not meet the 

requirements for establishing ownership of the Company’s securities in accordance with Rules 

14a-8(b) and 14a-8(f)(1), the Proposal deals with matters relating to the Company’s ordinary 

business operations, and the Proposal questions the competence, business judgment, or character 

of one or more nominees or directors. 

* * * * 

If the Staff does not concur with the Company’s position, we would appreciate an 

opportunity to confer with the Staff concerning this matter prior to the determination of the Staff’s 
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final position. In addition, the Company requests that the Proponent copy the undersigned on any 

response it may choose to make to the Staff, pursuant to Rule 14a-8(k). 

Please contact the undersigned at (212) 906-1324 to discuss any questions you may have 

regarding this matter. 

Very truly yours, 

Jenna B. Cooper of LATHAM & WATKINS LLP 

Enclosures 

cc: Eugene J. Hohenstein 

Rahsaan Thompson, Zevra Therapeutics, Inc. 



 

 

Exhibit A 

 

Proposal 

 











































































 

 

 

Exhibit B 

 

Deficiency Letter 



1

From: Rahsaan Thompson (US) > 
Sent: Sunday, December 1, 2024 10:49 AM 
To: > 
Subject: Stockholder Proposal to Zevra Therapeutics, Inc.  

Dear Mr. Hohenstein, 

I am writing to confirm that we received your letter regarding your stockholder proposal to Zevra 
Therapeutics, Inc. Please find attached our response, which is also being sent via FedEx with scheduled 
delivery for December 2, 2024. 

Best regards, 

Rahsaan Thompson 
Chief Legal Officer,  Secretary and Compliance Officer 







Page 2 
 

1180 Celebration Blvd, Suite 103, Celebration, FL, 34747 
zevra.com 

• at least $25,000 in market value of the Company’s securities entitled to vote on the 
Proposal for at least one year. 
 
In order to establish your eligibility to submit the Proposal under Rule 14a-8, you are required 
to provide the Company with documentation regarding your ownership of Company securities, 
or you must direct your broker or bank to send such documentation to the Company. Rule 14a-
8(b) provides that you may demonstrate eligibility to the Company in two ways. You may either 
submit: 
 
1. a written statement from the “record” holder of your securities (usually a broker or 
bank) verifying that, at the time the Proposal was submitted, which was November 18, 2024, 
you continuously held the required share value for an applicable period of time as determined 
in accordance with Rule 14a-8(b)(1)(i) (i.e., for the applicable period preceding and including 
the date the Proposal was submitted to the Company, which was November 18, 2024); or 
2. if applicable, a copy of a Schedule 13D, Schedule 13G, Form 3, Form 4, Form 5, or 
amendments to those documents or updated forms, reflecting your ownership of the required 
share value as of or before the date on which the applicable eligibility period under Rule 14a-
8(b)(1)(i) began. 
 
To help stockholders comply with the requirement to prove ownership by providing a written 
statement from the “record” holder of the shares, the staff of the SEC’s Division of Corporation 
Finance (the “SEC Staff”) published Staff Legal Bulletin No. 14F (“SLB 14F”). In SLB 14F, the SEC 
Staff stated that only brokers or banks that are Depository Trust Company (“DTC”) participants 
will be viewed as “record” holders for the purposes of Rule 14a-8. DTC is a registered clearing 
agency that acts as a securities depository (DTC is also known through the account name of 
Cede & Co.). Thus, stockholders must obtain the required written statement from the DTC 
participant through which their shares are held.  
 
If you intend to demonstrate ownership by submitting a written statement from the “record” 
holder of your shares as set forth in paragraph (1) above, please note that most large U.S. 
brokers and banks deposit their customers’ securities with, and hold those securities through, 
the DTC. If you are not certain whether your broker or bank is a DTC participant, you may check 
the DTC’s participant list, which is currently available on the Internet at: 
 
http://www.dtcc.com/~/media/Files/Downloads/client-center/DTC/alpha.ashx 
  
If your broker is an introducing broker, you may also locate the identity and telephone number 
of the DTC participant through your account statements, because the clearing broker identified 
on your account statements will generally be a DTC participant.  
 
If your broker or bank is not on the DTC’s participant list, you will need to obtain proof of 
ownership from the DTC participant through which your securities are held. You should be able 
to find out who the DTC participant is by asking your broker or bank. If the DTC participant 
knows of the holdings of your broker or bank, but does not know your holdings, you may satisfy 
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the proof of ownership requirement by obtaining and submitting two proof of ownership 
statements verifying that, at the time the Proposal was submitted, which was November 18, 
2024, the required value of securities was continuously held by you for the applicable period of 
time as provided in Rule 14a-8(b)(1)(i) – with one statement from the broker or bank 
confirming your ownership, and the other statement from the DTC participant confirming the 
broker or bank’s ownership.  
 
Please see the enclosed copy of SLB 14F for further information. For your information, we have 
also attached a copy of Rule 14a-8 regarding stockholder proposals. 
 
Consistent with Rule 14a-8(b)(1)(i) and SLB 14F, please note that the documentation must 
establish your continued ownership of the required share value for at least the minimum period 
required by Rule 14a-8(b)(1)(i) by the date the Proposal was submitted, which was November 
18, 2024. The account statements attached to the Proposal provide evidence of ownership only 
at the month-end date of each statement. This documentation does not establish ownership of 
the Company’s securities on any other dates and does not state that you have continuously 
held the requisite number of shares for the requisite time period preceding and including 
November 18, 2024, the date the Proposal was submitted.  
 
Accordingly, to remedy this deficiency, you must provide the Company with the proper 
verification of your stock ownership as described above. 
 
II. AVAILABILITY TO MEET. 
Rule 14a-8(b)(1)(iii) requires a stockholder to provide the Company with a written statement 
that the stockholder is able to meet with the Company in person or via teleconference no less 
than 10 calendar days, nor more than 30 calendar days, after submission of the stockholder 
proposal, including the stockholder’s contact information and the business days and specific 
times during the Company’s regular business hours that such stockholder is available to discuss 
the Proposal with the Company. In this regard, we believe the general statements you provided 
stating that you are “able to meet with the company via phone (and/or conference call) no less 
than 10 calendar days, nor more than 30 calendar days, after the submission of the shareholder 
proposal” and that “[i]f the board would like to come to NJ to meet in person , we can discuss 
that possibility also” is in each case not adequate because it does not include the specific dates 
and times you are available to meet.  Accordingly, to remedy this deficiency, you must provide 
a statement of your availability including the specific dates and times. 
In order for the Proposal to be properly submitted, your response to this letter, which must 
cure each of the procedural deficiencies described above, must be postmarked or transmitted 
no later than 14 calendar days from the date you receive this notice.  Please transmit any 
response by email to me at rthompson@zevra.com. 
 
Please note that the Company has made no inquiry as to whether or not the Proposal, if 
properly submitted, may be excluded pursuant to Rule 14a-8(i) or for any other reason. The 
Company will make such a determination once the Proposal has been properly submitted.  
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We’d welcome the opportunity to meet with you to discuss the Proposal and any other 
concerns you may have about Zevra. We value engagement with our stockholders and would 
appreciate hearing your perspective directly. Please let me know if you'd like to schedule a 
meeting, either in person or virtually. 
 
Thank you for your investment in Zevra and for taking the time to address these requirements. 
If you have any questions about what's needed or would like to discuss this further, please 
don’t hesitate to reach out. 
 
Sincerely, 
 
 
 
Rahsaan W. Thompson  
Chief Legal Officer, Secretary and Compliance Officer 
 
 
Enclosures 
 
cc:  Nathan Ajiashvili, Latham & Watkins LLP 
Jenna Cooper, Latham & Watkins LLP 
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Exhibit C 

 

Proponent’s December 3 Letter 



1

From: Gene Hohenstein >  
Sent: Tuesday, December 3, 2024 2:08 PM 
To: Rahsaan Thompson (US) > 
Subject: Re: Stockholder Proposal to Zevra Therapeutics, Inc. 

Dear Mr. Thompson: 

I understand that you are putting every hurdle and barrier you can to squash my right as a 
shareholder to submit a shareholder proposal.  I feel I meet the requirements, and no further 
documentation is needed.  You have my statements for over 1 year, it shows all transactions and 
there are ZERO transactions for ZVRA.  Therefore, it is easy to see that I held 7000 shares with the 
value of over $25,000.00 for well over the 1 year requirement. 

Even with this, I'm going to try and get the 2 things you require. 
1st AVAILABILITY TO MEET 
I tried to give you an open time frame to contact me.  You decided to get technical and want 
more.  My phone number is , you can contact me from 10:00am to 4:00pm Monday 
thru Friday.  This is each for each day for the full 30 calendar days.  We can set up a teleconference 
or meeting in person.  I will make myself available for this.  This is for no less than 10 calendar days, 
nor no more than 30 calendar days. 

2nd WRITTEN STATEMENT 
While I feel this is unnecessary because you have the documentation, I sent with the proposal 
showing the requirement of $25,000.00 for a minimum of 1 year, I have contacted my broker (Charles 
Schwab) to try and get that letter.  I'm expecting that my request will be issued from their legal team 
and I will send it to you upon receipt. 

Sincerely, 

Gene 

On Sunday, December 1, 2024 at 01:49:45 PM EST, Rahsaan Thompson (US)  wrote:  

Dear Mr. Hohenstein, 

I am writing to confirm that we received your letter regarding your stockholder proposal to Zevra 
Therapeutics, Inc. Please find attached our response, which is also being sent via FedEx with scheduled 
delivery for December 2, 2024. 

Best regards, 



2

Rahsaan Thompson 
Chief Legal Officer,  Secretary and Compliance Officer 
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Proponent’s December 9 Letter 
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Proponent’s January 24 Letter 



1

From: Gene Hohenstein  
Sent: Friday, January 24, 2025 11:16 AM 
To: Rahsaan Thompson (US) > 
Subject: UPDATES  

Dear Mr. Thompson: 

A while has passed to give time to review my requests, and I have had no contact.  No 
communication by mail, text, phone, or even email.  I would like a status update on my 2 items. 

1. Bylaws for nominating people for board seats.  I need these bylaws, with all changes, to assure
any nominee would be done properly.

2. Update of my shareholder proposal.  I sent in all your required information on time.  I have a right
to do this even with you putting up roadblocks.  I met your most recent roadblocks, which was more
specific time to meet plus a letter from my broker.

While we don't have details on the 2025 meeting, they should be coming out shortly.  I have to make 
sure my items are not avoided, lost, or forgotten about.  Since so much time has passed, and meeting 
details due out soon, I'll give you 2 weeks to respond with an update.  If I don't hear from you by 
2/8/25 I'll have no other option but to explore other venues to have these things done. 

Sincerely 

Eugene J. Hohenstein 
Shareholder 
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Company’s January 24 Letter 

 



1

From: Rahsaan Thompson (US) >
Sent: Friday, January 24, 2025 5:02 PM
To: Gene Hohenstein
Subject: RE: UPDATES

Dear Mr. Hohenstein, 

Our amended and restated bylaws are publicly available on the SEC’s website. For your convenience, please see 
the link here. 

We are reviewing your shareholder proposal in accordance with SEC rules and guidance, and will be in touch 
accordingly. 

Best regards, 

Rahsaan Thompson 

From: Gene Hohenstein >  
Sent: Friday, January 24, 2025 8:16 AM 
To: Rahsaan Thompson (US) > 
Subject: UPDATES 

Dear Mr. Thompson: 

A while has passed to give time to review my requests, and I have had no contact.  No 
communication by mail, text, phone, or even email.  I would like a status update on my 2 items. 

1. Bylaws for nominating people for board seats.  I need these bylaws, with all changes, to assure
any nominee would be done properly.

2. Update of my shareholder proposal.  I sent in all your required information on time.  I have a right
to do this even with you putting up roadblocks.  I met your most recent roadblocks, which was more
specific time to meet plus a letter from my broker.

While we don't have details on the 2025 meeting, they should be coming out shortly.  I have to make 
sure my items are not avoided, lost, or forgotten about.  Since so much time has passed, and meeting 
details due out soon, I'll give you 2 weeks to respond with an update.  If I don't hear from you by 
2/8/25 I'll have no other option but to explore other venues to have these things done. 

Sincerely 

Eugene J. Hohenstein 
Shareholder 
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