
 
        March 29, 2024 
  
Scott S. Bernstein  
Eagle Bancorp, Inc. 
 
Re: Eagle Bancorp, Inc. (the “Company”) 

Incoming letter dated January 12, 2024 
 

Dear Scott S. Bernstein: 
 

This letter is in response to your correspondence concerning the shareholder 
proposal (the “Proposal”) submitted to the Company by Timothy D. Hamilton for 
inclusion in the Company’s proxy materials for its upcoming annual meeting of security 
holders. 
 

The Proposal seeks an independent review of certain actions of the board.  
 

There appears to be some basis for your view that the Company may exclude the 
Proposal under Rule 14a-8(i)(7). In our view, the Proposal relates to ordinary business 
matters. Accordingly, we will not recommend enforcement action to the Commission if 
the Company omits the Proposal from its proxy materials in reliance on Rule 14a-8(i)(7). 
In reaching this position, we have not found it necessary to address the alternative bases 
for omission upon which the Company relies. 

 
Copies of all of the correspondence on which this response is based will be made 

available on our website at https://www.sec.gov/corpfin/2023-2024-shareholder-
proposals-no-action. 
 
        Sincerely, 
 
        Rule 14a-8 Review Team 
 
 
cc:  Timothy D. Hamilton 
 

https://www.sec.gov/corpfin/2023-2024-shareholder-proposals-no-action
https://www.sec.gov/corpfin/2023-2024-shareholder-proposals-no-action


 
 

 
 

Corporate Headquarters, 7830 Old Georgetown Road, 3rd Floor, Bethesda, MD 20814 
 

 
January 12, 2024 

 
VIA SHAREHOLDERS PROPOSAL FORM  
 
U.S. Securities and Exchange Commission 
Division of Corporation Finance 
Office of Chief Counsel 
100 F Street, N.E. 
Washington, DC 20549 
 
Re: Shareholder Proposal Submitted by Timothy D. Hamilton to Eagle Bancorp, Inc. 
(“EGBN” or the “Company”) 
 
Ladies and Gentlemen: 
 

This letter concerns the Company’s intention to exclude a November 14, 2023 
shareholder proposal (the “2023 Proposal”)—submitted by a disgruntled former employee, 
Timothy D. Hamilton (the “Proponent”)—from the proxy statement for the Company’s 2024 
annual meeting of shareholders (the “2024 Proxy Statement”). The 2023 Proposal, attached 
hereto as Exhibit A, seeks a “full investigation by an independent firm that only reports to 
shareholders and uncovers the truth and motives regarding the actions of [the Company’s Board 
of Directors] over the last several years.”  

 
Please note that the Proponent submitted a proposal in 2021 (the “2021 

Proposal”), attached hereto as Exhibit B, seeking nearly identical action by the Company—
i.e., a “full and independent review” by shareholders of “illegal and unethical activity” 
regarding the same matters at issue in the 2023 Proposal. The Company submitted a 
request for a no-action letter from the staff of the Division of Corporation Finance (the 
“Staff”) of the Securities and Exchange Commission (the “Commission”) on January 14, 
2022; and the Staff provided its concurrence, attached hereto as Exhibit C, on March 29, 
2022. The Staff concluded in 2022 that in its “view, the [2021] Proposal relate[d] to, and 
d[id] not transcend, ordinary business matters.” 
 

Pursuant to Rule 14a-8(j) under the Securities Exchange Act of 1934, as amended 
(the “Exchange Act”), the Company is writing to notify the Staff of the Company’s intention to 
exclude the 2023 Proposal from the 2024 Proxy Statement. 

 
In accordance with the Commission’s online instructions, we are submitting this 

letter and its attachments through the Shareholders Proposal Form. In accordance with Rule 14a-
8(j), we are simultaneously sending a copy of this letter and its attachments to the Proponent as 
notice of the Company’s intent to omit the Proposal from the Proxy Statement. The Company 
expects to file its definitive Proxy Statement with the Commission no later than April 3, 2024, 
and this letter is being filed with the Commission no later than 80 calendar days before that date 
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in accordance with Rule 14a-8(j). Rule 14a-8(k) and Section E of SLB 14D provide that 
shareholder proponents are required to send companies a copy of any correspondence that the 
shareholder proponent elects to submit to the Commission or the Staff. Accordingly, we are 
taking this opportunity to remind the Proponent that if the Proponent submits correspondence to 
the Commission or the Staff with respect to the Proposal, a copy of that correspondence should 
concurrently be furnished to the undersigned on behalf of the Company. 
 

THE PROPOSAL 
 

 The Proposal does not clearly distinguish between the portions that constitute the 
actual proposal and the portions that are meant as supporting statements, so the full Proposal is 
as follows: 
 

Fellow Shareholders, we have been lied to by either the SEC and the Fed, or our 
Board of Directors.  
 
We have paid over 22 million dollars of shareholder money in fines for wrongdoing 
that our Board claims did not happen. These statements of no wrongdoing have 
been made to the public, to shareholders via the US Mail, to US District Court of 
NY, and to Superior Court of DC, but most importantly to Shareholders.  The Board 
has spent tens of millions of dollars of shareholder money, and several years, 
defending these claims of no wrongdoing. They have likely spent thousands of 
hours defending these claims as opposed to performing the duties that we pay them 
for.  Our recent stock price is likely one result of these actions. These claims have 
also likely opened up our Company to additional lawsuits, including a RICO class 
action and securities fraud.  All of these actions are a failure of our Board at meeting 
their fiduciary duty. 
 
If you believe our Board, then the SEC and Fed are incompetent.  If this is true, our 
Board has spent tens of millions of dollars, and negotiated 22 plus million dollars 
in settlements, and they did nothing wrong! This would be a failure of the Boards 
fiduciary duty. 
 
I propose a full investigation by an independent firm that only reports to 
shareholders and uncovers the truth and motives regarding the actions of our Board 
over the last several years.  This investigation will  determine liability for the tens 
of millions of dollars  spent on committing, defending, and covering up the 
wrongdoing, and propose remedies for shareholders to recoup our money that has 
been wasted. 
 
We own this Company and deserve transparency and the truth, it is in all of our best 
interests to vote YES for this proposal. 
 
Below are statements made to two Courts and to Shareholders by our Board.  Based 
upon extensive investigations by the SEC and the FED, we know these  statements 
to be false. 
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Class Action: 
 
"Defendants, who deny all allegations of wrongdoing or liability whatsoever, are 
entering into the Settlement solely to eliminate the  uncertainty, burden  and 
expense of further protracted litigation" 
 
"Defendants have denied the claims asserted  against them  in the Action and deny 
having engaged  in any wrongdoing or violation of law of any kind whatsoever." 
 
Defendants:  EagleBancorp, Inc. Riel, Paul, Levingston, Langmead, Bensignor.  
 
Derivative: "The individual Defendants have denied, and continue to deny, any and 
all allegations of wrongdoing." 
 
"The individual defendants have further asserted, and continue to assert, that at all 
relevant times, they acted  in good faith and in a manner that  they reasonably  
believed to be in the best  interests of Eagle Bancorp and Eagle Bancorp's 
Stockholders" 
 
Defendants: Norman Pozez, Leslie Ludwig, Kathy Raffa, Susan Riel, James 
Soltesz, Benjamin Soto, Leland Weinstein, Ronald Paul, Charles Levingston, 
James Langmead. 
 
Nominal Defendant:"    ...for the avoidance of doubt, EagleBancorp similarly 
disclaims all wrongdoing by the Company in connection with the Derivative 
Action" 
 

BASES FOR EXCLUSION 
 
   In accordance with Rule 14a-8, we hereby respectfully request that the Staff 
confirm, as it did for the 2021 Proposal, that no enforcement action will be recommended against 
the Company if it omits Mr. Hamilton’s proposal from the 2024 Proxy Statement for the 
following reasons: 

1. The Proposal concerns the redress of a personal claim or grievance against the 
Company and therefore may be omitted pursuant to Rule 14a-8(i)(4); 
 

2. The Proposal is not a proper subject for action by stockholders under Maryland 
law and therefore may be omitted pursuant to Rule 14a-8(i)(1); and 
 

3. The Proposal concerns matters relating to the Company’s ordinary business 
operations and therefore may be omitted pursuant to Rule 14a-8(i)(7). 
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FACTUAL BACKGROUND 

The Company’s Termination of the Proponent’s Employment  
 
The Proponent is a disgruntled former employee of EagleBank (the “Bank”), the 

Company’s principal subsidiary. The Proponent joined the Bank in 2004 as a commercial and 
industrial banker. He was terminated for performance reasons on May 6, 2020, after having been 
earlier placed on his second 90-day post-performance review reevaluation period, and after 
nearly three years of significantly declining performance. As described below, the 2023 Proposal 
is the eighth attempt (after seven failed attempts) by the Proponent to accuse the Company of 
illegal activity and wrongdoing—all part of his transparent effort to exact retribution against the 
Company for its decision to terminate his employment. 
 
The Aurelius Report and the Company’s Investigations 
 
  On December 1, 2017, Marcus Aurelius Value, a short seller, posted a report (the 
“Aurelius Report”) entitled “Eagle Bancorp’s Insider Loan Scheme Exposed.”1 The Aurelius 
Report alleges, among other things, that the Company had previously issued “related party” 
loans on favorable terms to the Company’s then-Chairman and CEO Ronald D. Paul in violation 
of Regulation O promulgated by the Federal Reserve Board. 
 

Following the publication of the Aurelius Report, the Company and its Board of 
Directors (the “Board”) conducted multiple internal and external investigations (the “Aurelius 
Investigations”) into the subject matters that are covered in or related to the matters covered in 
the 2021 and 2023 Proposals. Several of the Aurelius Investigations were led by outside law 
firms and prominent consulting firms overseen by either the Audit Committee or the Demand 
Committee (as defined below), composed of independent (as defined under applicable 
Commission and stock exchange rules) directors of the Board (each, an “Independent Director”). 
 

In connection with the Aurelius Report, a class action lawsuit was filed on July 
24, 2019 in the United States District Court for the Southern District of New York against the 
Company (the “SDNY Court”) and certain of its current and former executive officers, on behalf 
of persons similarly situated, who purchased or otherwise acquired Company securities between 
March 2, 2015 and July 17, 2019 (the “Civil Securities Class Action”). The plaintiffs in the Civil 
Securities Class Action alleged that certain of the Company’s 10-K reports and other public 
statements and disclosures contained materially false or misleading statements about, among 
other things, the effectiveness of its internal controls and related party loans, in violation of 
Section 10(b) of the Exchange Act and Rule 10b-5 thereunder and Section 20(a) of the Exchange 
Act, resulting in injury to the purported class members as a result of the decline in the value of 
the Company’s common stock following the disclosure of increased legal expenses associated 
with certain government investigations involving the Company relating to the matters alleged in 
the Aurelius Report. 

 

 
1 See http://www.mavalue.org/research/egbn/. 
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The Civil Securities Class Action plaintiffs and the Company conducted non-
binding mediation in April 2021. Immediately following the non-binding mediation, the parties 
continued a settlement dialogue and reached an agreement to settle the Civil Securities Class 
Action, involving a total payment by the Company of $7.5 million in exchange for the release of 
all of the defendants from all alleged claims in the Civil Securities Class Action, without any 
admission or concession of wrongdoing by the Company or the other defendants (the “Civil 
Securities Class Action Settlement”). The Court approved the settlement on February 10, 2022 
(explicitly rejecting an objection by the Proponent, as discussed further below).  

 
Additionally, in 2019, the Company received a shareholder demand letter (from 

an individual other than the Proponent) covering substantially the same subject matters as the 
Civil Securities Class Action (the “Shareholder Demand Letter”). In response to the Shareholder 
Demand Letter, the Board formed a special committee composed of Independent Directors 
whose service on the Board began after the alleged transactions described in the Shareholder 
Demand Letter (the “Demand Committee”) and authorized the Demand Committee to 
investigate, review, and analyze the allegations, facts, circumstances, and issues raised by the 
Shareholder Demand Letter, as well as any future shareholder demand raising the same or 
substantially the same issues. The Demand Committee hired independent outside counsel to 
advise them in the course of the investigations in connection with the Shareholder Demand 
Letter. The Company cooperated in good faith with the proponents of the Shareholder Demand 
Letter and, pursuant to a stipulation of settlement signed by both the proponents of the 
Shareholder Demand Letter and the Company, agreed to implement certain corporate governance 
enhancements and to invest an additional $2 million incremental spend above 2020 levels (over 
the course of three years) to enhance its corporate governance, and risk and compliance controls 
and infrastructure (the “Shareholder Demand Settlement”).  

 
As required by DC Superior Court administrative procedures, shareholder’s 

counsel first filed a derivative action complaint against the individual directors and officers 
named in the Shareholder Demand Letter, and the Company as a nominal Defendant, and then 
filed the executed stipulation of settlement accompanied by the shareholder’s brief in support of 
their unopposed motion to approve the Shareholder Demand Settlement. In October 2021, the 
proponents and the Company received approval of the Shareholder Demand Settlement from the 
DC Superior Court overseeing the case (again, as with the Civil Securities Class Action, 
overriding an objection to the settlement that the Proponent had made, as discussed further 
below). 

 
The Company has also settled two government investigations—by the SEC and 

the Federal Reserve Board, respectively (the “Government Investigations”)—related to the 
Aurelius Report. The SEC notified the Company in March 2019 that it was investigating public 
statements that the Company had made in connection with the insider lending at issue in the 
Aurelius Report. The Company also received a request for documents related to the Aurelius 
Report from the Federal Reserve Board on May 9, 2018. On August 16, 2022, the SEC and the 
Federal Reserve Board concluded their investigations, agreeing to settle charges with the 
Company. The SEC charged the Company and Mr. Paul with negligently making false and 
misleading statements about related party loans extended by the bank to Mr. Paul’s family trusts. 
Without admitting or denying the SEC’s findings, the Company agreed to cease and desist from 
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future violations and to pay disgorgement of $2.6 million, prejudgment interest of $750,493, and 
a civil penalty of $10 million. The Federal Reserve Board likewise concluded its investigation on 
August 16, 2022, with the Bank agreeing to pay a $9.5 million fine.  

 
The Proponent’s Relationship with the Company and Related Grievances and Claims 

 
The Proponent was an employee at the time the Aurelius Report was published 

and was interviewed in the course of the Aurelius Investigations. During these interviews, the 
Proponent did not discuss or allege any violation of law or regulation associated with any of the 
transactions referenced in the Aurelius Report or provide any information that was not already 
known to investigators. 

 
After his employment with the Company was terminated, Proponent began 

pursuing claims against the Company in various different venues: 

 In 2020, the Proponent filed a “Complaint of Retaliation Against Whistleblower” (the 
“OSHA Complaint”) with the U.S. Occupational Safety and Health Administration 
(“OSHA”) alleging that his termination was unlawful and repeating substantially the 
same substantive allegations contained in the 2021 and 2023 Shareholder Proposals. 
OSHA denied the Proponent’s claims in September 2023. The Proponent had until 
November 1, 2023, to object to OSHA’s decision, but did not (instead, submitting the 
2023 Proposal two weeks later). 
 

 On April 15, 2021, the Proponent submitted a shareholder proposal to be voted on at 
the 2021 annual meeting of shareholders. The proposal generally sought a 
shareholder-led investigation into the Bank’s directors’ and officers’ roles in the acts 
alleged by the Aurelius Report—i.e., precisely the same action that the 2021 Proposal 
sought and the 2023 Proposal seeks. The Governance and Nominating Committee of 
the Company’s Board reviewed the proposal and determined that, under the 
Company’s by-laws, the proposal was out of order. The Company provided the 
Proponent with an opportunity to address the Governance and Nominating 
Committee’s concerns before the Board considered his proposal. The Proponent, 
however, withdrew his proposal instead of revising it. 

 
 On June 29, 2021, the Proponent submitted a nearly identical shareholder proposal for 

a vote at the 2022 annual meeting of shareholders. As noted above, on January 14, 
2022, the Company informed the Staff that it intended to exclude Hamilton’s 
proposal from its 2022 Proxy Statement and sought Staff’s concurrence that such 
exclusion was permissible. The Staff provided their concurrence on March 29, 2022, 
and the Company excluded the 2021 Proposal. 

 
 On September 1, 2021, the Proponent submitted a shareholder demand letter to the 

Board, largely covering the same ground as his 2021 and 2023 Shareholder Proposals. 
The Demand Committee considered the Proponent’s letter and determined that the 
claims constituted “Released Claims” under the Shareholder Demand Settlement and 
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were thus fully and finally released. The Board additionally declined to commence a 
civil action on the grounds that doing so would not be in the best interest of the 
Company or its shareholders. 

 
 On September 30, 2021, Hamilton filed an objection to the Shareholder Demand 

Settlement (the only shareholder to do so)—claiming that the Company and 
individual defendants “misrepresented themselves” by denying any wrongdoing. The 
DC Superior Court rejected Hamilton’s objection on October 4, 2021, noting that his 
objection “related more to [his] employment termination lawsuit” than it did the 
shareholder derivative litigation. 

 
 In December 2021, the Proponent was the only shareholder to file an objection to the 

Civil Securities Class Action Settlement, again arguing that it should not be approved 
because the settlement included Defendants’ denial of wrongdoing. The Court 
rejected the Proponent’s objection, and approved the class action settlement, on 
February 10, 2022. 

 
 On March 29, 2023, the Proponent submitted a shareholder demand arguing that the 

Company’s former CEO and former Chief Legal Officer breached fiduciary duties 
they owed to the Company, and that the Company should bring a suit for such breach 
against them “and others engaged in prohibited and illegal activities.” In May 2023, 
the Demand Committee’s counsel sent the Proponent’s lawyer a letter, rejecting his 
demand. The Proponent did not respond to the Demand Committee’s letter and has 
not filed a derivative lawsuit against the Company. 

 
 The 2023 Proposal is thus the Proponent’s eighth action taken against the 
Company following his termination. And it is not particularly original—indeed, as noted above, 
the Proponent based his objections to the Civil Securities Class Action Settlement and 
Shareholder Demand Settlement on the same argument that he makes in the 2023 Proposal (i.e., 
that the Company must acknowledge its wrongdoing in connection with the allegations in the 
Aurelius Report). But the United States District Court for the Southern District of New 
York, which approved the Civil Securities Class Action Settlement, has already directly 
addressed why Hamilton’s argument fails: 

Defendants’ denial of wrongdoing in this settlement does not alter the Court’s 
findings because a settlement is a negotiated compromise, which reduces the risks 
and costs of litigation to the parties, and pursuant to which typically Defendants 
make a settlement payment to Plaintiffs to resolve the lawsuit without any 
admission of liability. 

 
Despite the SDNY Court and the DC Superior Court rejecting the Proponent’s argument, he is 
now seeking to take advantage of the shareholder proposal process to again push his personal 
agenda and relitigate his personal grievances against the Company. Thus, while the Proponent 
purports to bring his shareholder proposals to benefit shareholders—he is only harming them, by 
wasting corporate resources and detracting the Company from achieving its corporate objectives. 
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ANALYSIS 

I. Under Rule 14a-8(i)(4), the Proposal may be omitted because it concerns the redress 
of a personal claim or grievance against the Company. 

 
Rule 14a-8(i)(4) provides that a company may omit a shareholder proposal from 

its proxy materials if the proposal “relates to the redress of a personal claim or grievance against 
the company or any other person, or if it is designed to result in a benefit to [the Proponent], or to 
further a personal interest, which is not shared by the other shareholders at large.” As the 
Commission has explained, “[t]he cost and time involved in dealing with” a shareowner proposal 
involving a personal grievance or furthering a personal interest not shared by other shareowners 
is “a disservice to the interests of the issuer and its security holders at large.” Exchange Act 
Release No. 19135 (Oct. 14, 1982). The Commission designed Rule 14a-8(i)(4) to “insure that 
the security holder proposal process [is] not abused by proponents attempting to achieve personal 
ends that are not necessarily in the common interest of the issuer’s shareholders generally.” 
Exchange Act Release No. 20091 (Aug. 16, 1983). The Commission also has confirmed that this 
basis for exclusion applies even to proposals phrased in terms that “might relate to matters which 
may be of general interest to all security holders,” and thus that Rule 14a-8(i)(4) justifies the 
omission of neutrally worded proposals “if it is clear from the facts presented by the issuer that 
the proponent is using the proposal as a tactic designed to redress a personal grievance or further 
a personal interest.” Exchange Act Release No. 19135 (Oct. 14, 1982). 

 
As described in the Factual Background section above and further outlined below, 

the 2023 Proposal is part of a prolonged and repeatedly unsuccessful effort by the Proponent to 
exact retribution against the Company for terminating his employment, which the Company did 
for performance reasons. On its face, the 2023 Proposal conveniently omits reference to his 
recently denied OSHA Complaint and does not refer to the Proponent’s personal grievance 
against the Company related to his termination. It is “clear from the facts presented” by the 
Company that the Proponent “is using the proposal as a tactic designed to redress a personal 
grievance or further a personal interest.” Exchange Act Release No. 19135 (Oct. 14, 1982). As 
set forth above, the Proponent has presented substantially similar claims as those contained in the 
2023 Proposal on numerous occasions in multiple different venues, without regard for the 
suitability of the forum. Whether through his objections against the Shareholder Demand 
Settlement or the Civil Securities Class Action Settlement—the only objections made to those 
settlements—it is clear that the Proponent has a personal grievance against the Company that 
extends beyond what would be in a typical shareholder’s interests.  

 
In addition, the Proposal is laden with unsubstantiated conclusory allegations and 

infused with the same expressions of personal grievance that have tainted the Proponent’s prior 
attempts at redress. The Proponent states, for example, that “either the SEC and the Fed, or [the] 
Board” have “lied” to shareholders; that if shareholders “believe [the Board], then the SEC and 
Fed are incompetent”; that the Company has spent “tens of millions of dollars . . . committing, 
defending, and covering up the wrongdoing.”  

 
However, these are not new claims or new accusations: these allegations are all 

based on historical incidents that are no longer ongoing or relevant. The Aurelius Investigations 
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have already been completed, the SEC and the Federal Reserve Board have concluded their 
investigations, and the related Shareholder Demand Letter and Civil Securities Class Action have 
already been settled. And the Proponent’s objections to such settlements—made on the same 
basis as the 2023 Proposal (i.e., that the Company must not be allowed to deny wrongdoing as 
part of a negotiated settlement)—have been rejected. The fact that the Proponent was the only 
shareholder to object to the settlements resolving the Shareholder Demand Letter and Civil 
Securities Class Action is further evidence that the 2023 Proposal arises from the Proponent’s 
personal grievance and was not submitted with shareholders’ best interests in mind. 

 
 The Company is also already well underway with implementing the agreed-upon 

terms of the Shareholder Demand Settlement. For all intents and purposes, the items set forth in 
the Aurelius Report have been investigated, and the issues and alleged weaknesses identified in 
the Company’s controls and governance infrastructure have been remedied. Having had his 
attempts at using the proper civil procedural channels rejected—by OSHA and two separate 
courts—the Proponent focuses on exacting retribution against the Company by once again 
attempting to disrupt the Company’s Annual General Meeting. 

 
The Commission has consistently allowed the exclusion of proposals presented by 

disgruntled former employees with a history of confrontation and litigation with the company as 
indicative of a personal claim or grievance within the meaning of Rule 14a-8(i)(4). See, e.g., 
General Electric Co. (Feb. 14, 2020). Based in part on the repeated pursuit of substantially 
similar claims over a period of several years, the Company believes that it is clear that the 
Proponent has submitted the 2023 Proposal in an effort to exact retribution against the Company 
and for his own personal gain. The Proponent’s pattern of conduct reveals that he is motivated by 
“a personal interest, which is not shared by the other shareholders at large.” Rule 14a-8(i)(4). 
Other Company shareholders should not be required to bear the expenses associated with the 
inclusion of the 2023 Proposal in the Company’s 2024 Proxy Statement. 

 
The Proponent’s attempted abuse of the shareholder proposal process is exactly 

the type of situation that Rule 14a-8(i)(4) was intended to avoid. The Company’s devotion of 
significant time and resources dealing with the Proposal is “a disservice to the interests of the 
issuer and its security holders at large.” Exchange Act Release No. 19135 (Oct. 14, 1982). In 
summary, the 2023 Proposal is designed to advance the Proponent’s longstanding personal 
grievance against the Company and not to further the interests of the Company’s shareholders. 
The Company therefore respectfully requests that no enforcement action be recommended if it 
excludes the Proposal pursuant to Rule 14a-8(i)(4). 

II. Under Rule 14a-8(i)(1), the Proposal may be omitted because it is not a proper 
subject for action by stockholders under Maryland law. 

 
Under Rule 14a-8(i)(1), a company may exclude a shareholder proposal “[i]f the 

proposal is not a proper subject for action by shareholders under the laws of the jurisdiction of 
the company’s organization.” The note to Rule 14a-8(i)(1) further provides that “some proposals 
are not considered proper under state law if they would be binding on the company if approved 
by shareholders.” Here, the Company is a Maryland corporation, and the 2023 Proposal (as was 
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the 2021 Proposal) is plainly counter to provisions of the Maryland Code, Corporations and 
Associations (the “MCCA”).  

 
Section 2-401 of the MCCA provides that the “[a]ll business and affairs of a 

corporation, whether or not in the ordinary course, shall be managed by or under the direction of 
a board of directors” and that “[a]ll powers of the corporation may be exercised by or under 
authority of the board of directors except as conferred on or reserved to the stockholders by law 
or by the charter or bylaws of the corporation.” Neither the MCCA, the Company’s Amended 
Articles of Incorporation nor the Company’s Bylaws allow the Company’s shareholders to 
unilaterally initiate investigations or mandate the dismissal of Company personnel over the 
objection of the Board. Rather, such authority is reserved to the Board pursuant to the broad 
authority provided in MCCA Section 2-401. The highest state court in Maryland has stated, for 
instance, that: 

 
As a general rule, the business and affairs of a corporation are managed under the 
direction of its board of directors. Except to the extent that a transaction or decision 
must, by law or by virtue of the corporate charter, be approved by the shareholders, 
the directors, either directly or through the officers they appoint, exercise the 
powers of the corporation. Shareholders are not ordinarily permitted to interfere in 
the management of the company; they are the owners of the company but not its 
managers. Thus, any exercise of the corporate power to institute litigation and the 
control of any litigation to which the corporation becomes a party rests with the 
directors or, by delegation, the officers they appoint. 

 
Werbowsky v. Collomb, 362 Md. 581, 598–99 (2001) (citations omitted). 
 

Here, the 2023 Proposal requires the shareholders to oversee “a full investigation 
by an independent firm” to uncover[ ] the truth and motives regarding  the actions  of [the] Board 
over the last several years.” The 2023 Proposal is unclear as to which “shareholders” would be 
responsible for overseeing the investigation, and in any event, the Board or the Company would 
not have legal authority and power to compel shareholders to oversee any such investigative 
review, should the 2023 Proposal be approved. Allowing shareholders to individually assume the 
role of the Company’s internal audit or legal function and investigate management, the Board, 
and the Company’s legal decision making would be chaotic at best and in direct conflict with the 
principle set forth in Werbowsky and MCCA Section 2-401. The 2023 Proposal’s attempt to 
usurp the Board’s authority in this manner, therefore, makes it an improper subject for 
stockholder action. 

 
While the Company is incorporated under Maryland law, it is worth noting that 

this analysis parallels the law of Delaware. Cf. Del. Gen. Corp. Law § 141(a). Maryland’s 
highest court “has noted the ‘respect properly accorded Delaware decisions on corporate law’ 
ordinarily in our jurisprudence.” Sutton, 226 Md. App. 46, 71 n.12 (citations omitted). In 
accordance with SLB 14, the Staff has consistently permitted corporations to exclude binding 
shareholder proposals in similar circumstances under Rule 14a-8(i)(1) applying Delaware law. 
See, e.g., The Goldman Sachs Group, Inc. (Feb. 7, 2013); IEC Electronics Corp. (Oct. 31, 2012); 
Bank of America Corp. (Feb. 16, 2011); Archer-Daniels-Midland Co. (Aug. 18, 2010); Bank of 
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America Corp. (Feb. 24, 2010); The Boeing Co. (Jan. 29, 2010). Moreover—as to the 
Proponent’s specific complaint in the 2023 Proposal, i.e., that the Company must have 
acknowledged wrongdoing as part of any settlement related to the Aurelius Report—the 
Delaware Supreme Court has plainly stated that decisions regarding legal settlements are 
“business decision[s] within the discretion of the board.” See, e.g., White v. Panic, 783 A.2d 543, 
553 (Del 2001). 

 
Thus, the Company respectfully requests that no enforcement action be 

recommended if it excludes the Proposal pursuant to Rule 14a-8(i)(1). 

III. Under Rule 14a-8(i)(7), the Proposal may be omitted because it concerns the 
Company’s ordinary business operations. 
 
(1) The Proposal is excludable because it relates to government investigations and 

litigation matters and the Company’s legal strategy related to such investigations and 
litigation matters, and would constitute micromanagement of the Board and 
management in carrying out their ordinary business duties. 
 

Rule 14a-8(i)(7) provides that a company may omit a shareholder proposal from 
its proxy materials if the proposal “deals with a matter relating to the company’s ordinary 
business operations.” According to the Commission, the term “ordinary business” in this context 
“is rooted in the corporate law concept providing management with flexibility in directing 
certain core matters involving the company’s business and operations.” Id. The Commission 
applies two central considerations for determining whether the ordinary business exclusion 
applies: (1) whether the subject matter of the proposal relates to a task “so fundamental to 
management’s ability to run a company on a day-to-day basis that they could not, as a practical 
matter, be subject to direct shareholder oversight;” and (2) the “degree to which the proposal 
seeks to ‘micromanage’ the company by probing too deeply into matters of a complex nature 
upon which shareholders, as a group, would not be in a position to make an informed judgment.” 
Id. at 86,017-18 (footnote omitted). In seeking to dictate and second guess the Company’s legal 
decision-making, the 2023 Proposal implicates these two central considerations. 

 
Generally, the Staff has allowed exclusion of proposals that sought to 

micromanage a company’s board as it relates to the board’s management of risks involving 
complex decision-making and problem solving. See Exxon Mobil (April 2, 2019) (allowing 
exclusion of the proposals because the imposition of an overarching requirement of alignment 
with the Paris Agreement displaced the ongoing judgments of management as overseen by its 
board of directors). And the Staff has specifically concurred with the exclusion of proposals that 
implicate a company’s legal strategy. See Eli Lilly and Co. (Jan. 13, 2017) (allowing exclusion 
of a proposal because it related to the disclosure of litigation information above and beyond what 
is required under the Commission’s rules). 
 

If implemented, the 2023 Proposal would essentially re-open all of the strategies 
and decisions made over the past five years in the course of the Company’s Aurelius 
Investigations, t the Civil Securities Class Action and Shareholder Demand Letter negotiations, 
and the Government Investigations, and subject all of those previous decisions and strategies to 
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the impracticality of direct shareholder (or the Proponent’s) oversight. The work done by the 
Company’s Board and management in connection with the above referenced suits and 
investigations have required intensive and complex decision-making, and a critical part of the 
legal planning and strategy required to properly defend the Company in connection with such 
matters is extensive knowledge regarding the institutional history of the Company, its business 
model, strategies and mission, and how the Company developed and evolved into its current 
state. 

 
As a result, the 2023 Proposal is improper and is excludable under Rule 14a-

8(i)(7). 

(2) The Proposal does not implicate a significant policy issue that would otherwise 
render the basis for exclusion under Rule 14a-8(i)(7) unavailable for this Proposal. 
 

Subject to the guidance set forth in Staff Legal Bulletin No. 14L (November 3, 
2021) (“SLB 14L”), the Staff has recently clarified that it will realign its approach for 
determining whether a proposal raises significant policy issues. See SLB 14L. The Staff stated 
that it will no longer focus on determining the nexus between a policy issue and the company, 
but will “instead focus on the social policy significance of the issue that is the subject of the 
shareholder proposal” and in making that determination, “will consider whether the proposal 
raises issues with a broad societal impact, such that they transcend the ordinary business of the 
company.” See id. While the Company treats all allegations of illegal activity seriously, such 
allegations are the responsibility of the Company and its internal legal and compliance 
departments, and are not the proper subject of broader social concerns for shareholders or society 
at large. Therefore, the Company respectfully requests that no enforcement action be 
recommended if it excludes the Proposal pursuant to Rule 14a-8(i)(7) because it relates to 
ordinary business and does not raise a policy issue sufficiently significant to transcend day-to-
day business matters. 
 

*   *   * 
 

By copy of this letter, the Proponent is being notified that for the reasons set forth 
herein, the Company intends to omit the 2023 Proposal from its 2024 Proxy Statement. We 
respectfully request that the Staff confirm that it will not recommend any enforcement action if 
the Company omits the 2023 Proposal from its 2024 Proxy Statement. If we can be of assistance 
in this matter, please do not hesitate to call me. 

 
      Sincerely, 
 
 
 
        
 
      Scott S. Bernstein 
      1st VP, Associate General Counsel 
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Exhibit C 



 
        March 29, 2022 
  
Francesca L. Odell 
Cleary Gottlieb Steen & Hamilton LLP 
 
Re: Eagle Bancorp, Inc. (the “Company”) 

Incoming letter dated January 14, 2022 
 

Dear Ms. Odell: 
 

This letter is in response to your correspondence concerning the shareholder 
proposal (the “Proposal”) submitted to the Company by Timothy D. Hamilton for 
inclusion in the Company’s proxy materials for its upcoming annual meeting of security 
holders.   
 
 The Proposal seeks an independent review of certain investigations performed by 
the Company.  
 
 There appears to be some basis for your view that the Company may exclude the 
Proposal under Rule 14a-8(i)(7).  In our view, the Proposal relates to, and does not 
transcend, ordinary business matters.  Accordingly, we will not recommend enforcement 
action to the Commission if the Company omits the Proposal from its proxy materials in 
reliance on Rule 14a-8(i)(7).  In reaching this position, we have not found it necessary to 
address the alternative bases for omission upon which the Company relies. 
 

Copies of all of the correspondence on which this response is based will be made 
available on our website at https://www.sec.gov/corpfin/2021-2022-shareholder-
proposals-no-action. 
 
        Sincerely, 
 
        Rule 14a-8 Review Team 
 
 
cc:  Timothy D. Hamilton  
 


















