
 
        March 26, 2025 
  
Marc S. Gerber 
Skadden, Arps, Slate, Meagher & Flom LLP 
 
Re: W. R. Berkley Corporation (the “Company”) 

Incoming letter dated March 24, 2025 
 
Dear Marc S. Gerber: 
 

This letter is in regard to your correspondence concerning the shareholder 
proposal (the “Proposal”) submitted to the Company by the Friends Fiduciary 
Corporation and co-filer (the “Proponents”) for inclusion in the Company’s proxy 
materials for its upcoming annual meeting of security holders. Your letter indicates that 
the Proponents have withdrawn the Proposal and that the Company therefore withdraws 
its February 25, 2025 request for a no-action letter from the Division. Because the matter 
is now moot, we will have no further comment.  
 

Copies of all of the correspondence related to this matter will be made available 
on our website at https://www.sec.gov/corpfin/2024-2025-shareholder-proposals-no-
action.  
 
        Sincerely, 
 
        Rule 14a-8 Review Team 
 
 
cc:  Amy Carr 

Friends Fiduciary Corporation 

https://www.sec.gov/corpfin/2024-2025-shareholder-proposals-no-action
https://www.sec.gov/corpfin/2024-2025-shareholder-proposals-no-action
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       February 25, 2025 

 

 

U.S. Securities and Exchange Commission 

Division of Corporation Finance 

Office of Chief Counsel 

100 F Street, N.E. 

Washington, D.C. 20549 

RE: W. R. Berkley Corporation – 2025 Annual Meeting 

Omission of Shareholder Proposal of 

the Friends Fiduciary Corporation  

and Portico Benefit Services  

 

Ladies and Gentlemen: 

Pursuant to Rule 14a-8(j) promulgated under the Securities Exchange Act of 

1934, as amended (the “Exchange Act”), we are writing on behalf of our client, W. 

R. Berkley Corporation, a Delaware corporation (the “Company”), to request that the 

Staff of the Division of Corporation Finance (the “Staff”) of the U.S. Securities and 

Exchange Commission (the “Commission”) concur with the Company’s view that, for 

the reasons stated below, it may exclude the shareholder proposal and supporting 

statement (the “Proposal”) submitted by the Friends Fiduciary Corporation and co-filed 

by Portico Benefit Services (the “Proponents”) from the proxy materials to be 

distributed by the Company in connection with its 2025 annual meeting of shareholders 

(the “2025 proxy materials”).   

In accordance with relevant Staff guidance, we are submitting this letter and its 

attachments to the Staff through the Staff’s online Shareholder Proposal Form.  In 

accordance with Rule 14a-8(j), we are simultaneously sending a copy of this letter and 

its attachments to the Proponents, as notice of the Company’s intent to omit the 

Proposal from the 2025 proxy materials. 
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Rule 14a-8(k) and Section E of Staff Legal Bulletin No. 14D (Nov. 7, 2008) 

provide that shareholder proponents are required to send companies a copy of any 

correspondence that the shareholder proponents elect to submit to the Commission or 

the Staff.  Accordingly, we are taking this opportunity to remind the Proponents that if 

the Proponents submit correspondence to the Commission or the Staff with respect to 

the Proposal, a copy of that correspondence should concurrently be furnished to the 

Company. 

I. The Proposal 

The text of the Proposal (footnotes omitted) is set forth below: 

 

Resolved: Shareholders request that W.R. Berkley Corporation (“W.R. 

Berkley”) report to shareholders on the effectiveness of the Company’s 

diversity, equity, and inclusion efforts. The report should be done at reasonable 

expense, exclude proprietary information, and provide transparency on 

outcomes, using quantitative metrics, for hiring, retention, and promotion of 

employees, including data by gender, race, and ethnicity. 

 

Supporting Statement: Quantitative data is sought so that investors can assess 

and compare the effectiveness of companies’ diversity, equity, and inclusion 

programs. 

 

Whereas: W.R. Berkley has not released its consolidated EEO-1 form, nor has 

it shared sufficient hiring, retention, and promotion data to allow investors to 

determine the effectiveness of its human capital management programs. 

 

Between September 2020 and September 2022, S&P 100 companies increased 

their release of hiring rate data by gender, race and ethnicity by 298 percent; 

retention rate data by 481 percent; and promotion rate data by 300 percent. 

Companies that release, or have committed to release, more inclusion data than 

W.R. Berkley include The Allstate Corporation, Everest Group, Ltd., The 

Hartford Financial Services Group, Inc. and The Travelers Companies, Inc.  

 

Numerous studies have pointed to the benefits of a diverse workforce. Their 

findings include: 

 

• There is a positive association between diversity in management and 

cash flow, net profit, revenue, and return on equity. 

• Companies in the top quartile for gender diversity are 21 percent more 

likely to outperform on profitability. 
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• The 20 most diverse companies had an average annual five year stock 

return that was 5.8 percentage points higher than the 20 least diverse 

companies.  

 

Similar to how an income statement pairs with a balance sheet, hiring, 

promotion and retention rate data show how well a company manages its 

workforce diversity. Without this data, investors are unable to assess a 

company’s human capital management program. 

 

Companies should look to hire the best talent. However, Black and Latino 

applicants face hiring challenges. Results of a meta-analysis of 24 field 

experiments found that, with identical resumes, white applicants received an 

average of 36 percent more callbacks than Black applicants and 24 percent more 

callbacks than Latino applicants. 

 

Promotion rates show how well diverse talent is nurtured at a company. 

Unfortunately, women and employees of color experience “a broken rung” in 

their careers; for every 100 men who are promoted, only 86 women are. Women 

of color are particularly impacted, comprising 17 percent of the entry-level 

workforce and only four percent of executives.  

 

Retention rates show whether employees choose to remain at a company. 

Morgan Stanley has found that employee retention above industry average can 

indicate a competitive advantage and higher levels of future profitability. 

Companies with high employee satisfaction have also been linked to annualized 

outperformance of over two percent. 

II. Basis for Exclusion 

We hereby respectfully request that the Staff concur with the Company’s view 

that the Proposal may be excluded from the 2025 proxy materials pursuant to Rule 14a-

8(i)(7) because the Proposal deals with matters relating to the Company’s ordinary 

business operations.  
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III. Background 

The Company received the Proposal via FedEx on December 20, 2024, 

accompanied by a cover letter from the Friends Fiduciary Corporation, and via UPS on 

December 24, 2024, accompanied by a cover letter from Portico Benefit Services.  

Copies of the Proposal, cover letters and related correspondence are attached hereto as 

Exhibit A.1   

IV. The Proposal May Be Excluded Pursuant to Rule 14a-8(i)(7) Because the 

Proposal Deals with Matters Relating to the Company’s Ordinary Business 

Operations. 

Under Rule 14a-8(i)(7), a shareholder proposal may be excluded from a 

company’s proxy materials if the proposal “deals with matters relating to the company’s 

ordinary business operations.”  In Exchange Act Release No. 34-40018 (May 21, 1998) 

(the “1998 Release”), the Commission stated that the policy underlying the ordinary 

business exclusion rests on two central considerations.  The first recognizes that certain 

tasks are so fundamental to management’s ability to run a company on a day-to-day 

basis that they could not, as a practical matter, be subject to direct shareholder 

oversight.  The second consideration relates to the degree to which the proposal seeks to 

“micro-manage” the company by probing too deeply into matters of a complex nature 

upon which shareholders, as a group, would not be in a position to make an informed 

judgment.  As demonstrated below, the Proposal implicates both of these central 

considerations. 

A. The Proposal relates to the Company’s ordinary business matters 

The Commission has stated that a proposal requesting the dissemination of a 

report is excludable under Rule 14a-8(i)(7) if the substance of the proposal involves a 

matter of ordinary business of the company.  See Exchange Act Release No. 34-20091 

(Aug. 16, 1983) (“[T]he staff will consider whether the subject matter of the special 

report or the committee involves a matter of ordinary business; where it does, the 

proposal will be excludable under Rule 14a-8(c)(7).”). 

In accordance with the policy considerations underlying the ordinary business 

exclusion, the Staff consistently has permitted exclusion under Rule 14a-8(i)(7) of 

shareholder proposals that relate to management of a company’s workforce, including 

 
1  Exhibit A omits correspondence between the Company and the Proponents that is irrelevant to this 

request.  See the Staff’s “Announcement Regarding Personally Identifiable and Other Sensitive 
Information in Rule 14a-8 Submissions and Related Materials” (Dec. 17, 2021), available at 

https://www.sec.gov/corpfin/announcement/announcement-14a-8-submissions-pii-20211217. 
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its workforce policies.  See 1998 Release (excludable matters “include the management 

of the workforce, such as the hiring, promotion, and termination of employees”); see 

also, e.g., Apple, Inc. (Jan. 3, 2023) (permitting exclusion under Rule 14a-8(i)(7) of a 

proposal that requested a report to assess the effects of the company’s return-to-office 

policy on employee retention and the company’s competitiveness); Walmart, Inc. (Apr. 

8, 2019) (permitting exclusion under Rule 14a-8(i)(7) of a proposal that requested the 

company’s board prepare a report evaluating discrimination risk from the company’s 

policies and practices for hourly workers taking medical leave, noting that the proposal 

“relates generally to the [c]ompany’s management of its workforce”); Yum! Brands, 

Inc. (Mar. 6, 2019) (permitting exclusion under Rule 14a-8(i)(7) of a proposal that 

sought to prohibit the company from engaging in certain employment practices, noting 

that “the [p]roposal relates generally to the [c]ompany’s policies concerning its 

employees”); Donaldson Co., Inc. (Sept. 13, 2006) (permitting exclusion under Rule 

14a-8(i)(7) of a proposal requesting that the company’s board direct and audit 

management to assure adherence to appropriate ethical standards related to employee 

relations, noting that the proposal “relate[s] to [the company’s] ordinary business 

operations (i.e., management of the workforce)”). 

In this instance, the Proposal clearly focuses on the Company’s management of 

its workforce, and in particular on its hiring, retention and promotion practices, all of 

which are ordinary business matters.  In this regard, the resolved clause requests that the 

report “provide transparency on outcomes, using quantitative metrics, for hiring, 

retention, and promotion of employees.”  The supporting statement asserts that 

“numerous studies have pointed to the benefits of a diverse workforce” and that “hiring, 

promotion and retention rate data show how well a company manages its workforce 

diversity.”  The supporting statement further asserts that “[c]ompanies should look to 

hire the best talent,” that “[p]romotion rates show how well diverse talent is nurtured at 

a company” and that “[r]etention rates show whether employees choose to remain at a 

company.”  Thus, the entire Proposal explicitly focuses on the ordinary business matters 

of how the Company manages its workforce, including its hiring, retention and 

promotion practices.  These decisions relating to attracting the best talent and promoting 

high employee satisfaction are fundamental to management’s ability to run the 

Company’s day-to-day operations and cannot, as a practical matter, be subject to direct 

shareholder oversight.  Therefore, the Proposal may be excluded under Rule 14a-8(i)(7) 

as relating to the Company’s ordinary business operations. 

The Staff also consistently has permitted exclusion of shareholder proposals 

relating to a company’s general legal compliance program.  See, e.g., Eagle Bancorp, 

Inc. (Mar. 29, 2022) (permitting exclusion under Rule 14a-8(i)(7) of a proposal 

requesting an independent review of certain investigations performed by the company); 

Navient Corp. (Mar. 26, 2015, recon. denied Apr. 8, 2015) (permitting exclusion under 
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Rule 14a-8(i)(7) of a proposal requesting “a report on the company’s internal controls 

over student loan servicing operations, including a discussion of the actions taken to 

ensure compliance with applicable federal and state laws,” as “concern[ing] a 

company’s legal compliance program”); Raytheon Co. (Mar. 25, 2013) (permitting 

exclusion under Rule 14a-8(i)(7) of a proposal requesting a report on “the board’s 

oversight of the [c]ompany’s efforts to implement the provisions of the Americans with 

Disabilities Act, the Fair Labor Standards Act, and the Age Discrimination in 

Employment Act,” noting that “[p]roposals that concern a company’s legal compliance 

program are generally excludable under Rule 14a-8(i)(7)”); FedEx Corp.(July 14, 2009) 

(permitting exclusion under Rule 14a-8(i)(7) of a proposal requesting a report on 

compliance by the company and its contractors with federal and state laws governing 

the proper classification of employees and contractors, noting that the proposal relates 

to the ordinary business matter of a company’s “general legal compliance program”). 

In this instance, the Proposal is focused on the Company’s legal compliance 

program.  Recent directives, including President Trump’s Executive Order 14173 and 

the Attorney General’s memorandum on “Ending Illegal DEI and DEIA Discrimination 

and Preferences,” underscore the importance of ensuring that workforce management 

policies align with anti-discrimination laws and federal enforcement priorities.  

Navigating this evolving legal landscape directly relates to legal compliance, ensuring 

adherence to anti-discrimination laws and alignment with federal policies.  Therefore, 

the Proposal focuses on the ordinary business matters of how the Company manages its 

legal compliance program.  Decisions relating to the Company’s legal compliance 

program are fundamental to management’s ability to run the Company’s day-to-day 

operations and cannot, as a practical matter, be subject to direct shareholder oversight.  

Therefore, the Proposal may be excluded under Rule 14a-8(i)(7) as relating to the 

Company’s ordinary business operations. 

In addition, we note that a proposal may not be excluded under Rule 14a-8(i)(7) 

if it is determined to focus on a significant policy issue.  The fact that a proposal may 

touch upon a significant policy issue, however, does not preclude exclusion under Rule 

14a-8(i)(7).  Instead, the question is whether the proposal focuses primarily on a matter 

relating to the company’s ordinary business operations or raises a policy issue that 

transcends the company’s ordinary business, and whether or not the policy issue has a 

sufficient nexus to the company.  See 1998 Release; Staff Legal Bulletin No. 14M (Feb. 

12, 2025) (“SLB 14M”); Staff Legal Bulletin No. 14K (Oct. 16, 2019) (“SLB 14K”); 

Staff Legal Bulletin No. 14E (Oct. 27, 2009).  The Staff has consistently permitted 

exclusion of shareholder proposals where the proposal focused on ordinary business 

matters, even though it also related to a potential significant policy issue.  For example, 

in TJX Companies, Inc. (Apr. 9, 2021) the Staff permitted exclusion under Rule 14a-

8(i)(7) of a proposal requesting a report “evaluating whether the company is supporting 
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systemic racism through undetected supply chain prison labor,” noting that “the 

[p]roposal acknowledges that the [c]ompany already prohibits prison labor and does not 

otherwise explain how its compliance program raises a significant issue for the 

[c]ompany.”  See also, e.g., Dollar General Corp. (Mar. 6, 2020) (permitting exclusion 

under Rule 14a-8(i)(7) of a proposal requesting a report on the use of mandatory 

arbitration provisions in employment contracts, noting that “notwithstanding some 

references in the supporting statement to potentially important social issues, the 

[p]roposal as a whole deals with a matter relating to the [c]ompany’s ordinary business 

operations . . . and does not focus on any particular policy implication of that use at this 

particular company”). 

In this instance, while the Proposal seeks a report on the effectiveness of DEI 

efforts, the overwhelming concern of the Proposal is with how the Company manages 

its workforce, particularly with respect to its hiring, retention and promotion practices, 

which are all ordinary business matters.  Therefore, even if the Proposal could be 

viewed as touching upon a significant policy issue, its focus is on ordinary business 

matters. 

Moreover, with the recission of Staff Legal Bulletin No. 14L (Nov. 3, 2021) 

(“SLB 14L”), the Staff no longer looks to the significance of policy issues in the 

abstract.  While the significance of issues surrounding DEI initiatives may be a topic of 

broad, general interest, SLB 14M makes clear that whether the significant policy 

exception applies is a case-by-case analysis looking at the circumstances of the 

particular company to which the proposal is directed.  In this instance, the Proposal does 

not focus on any particular implication of the issues raised by the Proposal at the 

Company.  As described in SLB 14M, “a policy issue that is significant to one company 

may not be significant to another.”  The supporting statement cites to numerous sources 

both addressing racial and gender inequity and touting the benefits of a diverse 

workforce, but the Proposal does not raise any concerns or point to anything that 

suggests that related issues are connected to the Company or its business.  Any 

significant policy issue raised by the Proposal lacks a clear nexus to the Company.  

Accordingly, consistent with the precedent described above and SLB 14M, the 

Proposal should be excluded from the Company’s 2025 proxy materials pursuant to 

Rule 14a-8(i)(7) as relating to its ordinary business operations. 

B. The Proposal seeks to micromanage the Company 

The Staff has consistently agreed that shareholder proposals attempting to 

micromanage a company by probing too deeply into matters of a complex nature upon 

which shareholders, as a group, are not in a position to make an informed judgment are 

excludable under Rule 14a-8(i)(7).  See 1998 Release; see also, e.g., Johnson & 
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Johnson (Mar. 1, 2024); Amazon, Inc. (Apr. 7, 2023); JPMorgan Chase & Co. (Mar. 

22, 2019); Royal Caribbean Cruises Ltd. (Mar. 14, 2019); Walgreens Boots Alliance, 

Inc. (Nov. 20, 2018).  As the Commission has explained, a proposal may probe too 

deeply into matters of a complex nature if it “involves intricate detail, or seeks to 

impose specific time-frames or methods for implementing complex policies.”  See 1998 

Release.  In addition, the recently published SLB 14M un-rescinded certain sections of 

SLB 14K and Staff Legal Bulletin No. 14J (Oct. 23, 2018) (“SLB 14J”) relating to the 

Staff’s position on micromanagement.  In that regard, in SLB 14J, the Staff reminded 

companies and proponents that in assessing whether a proposal micromanages, the Staff 

looks at the manner in which a proposal addresses an issue and not whether a proposal’s 

subject matter itself is proper for a shareholder proposal under Rule 14a-8. 

Applying the principles described above, the Staff consistently has permitted 

exclusion under Rule 14a-8(i)(7) of proposals that sought excessive and overly granular 

detail.  See, e.g., Wells Fargo & Company (Feb. 6, 2024) (permitting exclusion on the 

basis of micromanagement of a proposal that requested a report on specific direct and 

indirect lobbying communications and payments); HP Inc. (Jan. 21, 2025) (permitting 

exclusion on the basis of micromanagement of a proposal that requested a report on 

specific direct and indirect lobbying communications and payments); Air Products & 

Chemicals, Inc. (Nov. 29, 2024) (permitting exclusion on the basis of 

micromanagement of a proposal that requested a report on specific direct and indirect 

lobbying communications and payments); Delta Air Lines, Inc. (Apr. 24, 2024) 

(permitting exclusion on the basis of micromanagement of a proposal requiring a report 

regarding “union suppression expenditures,” including internal and external expenses); 

Paramount Global (Apr. 19, 2024) (permitting exclusion on the basis of 

micromanagement of a proposal requesting disclosure of the recipients of corporate 

charitable contributions of $5,000 or more); Walmart Inc. (Apr. 18, 2024) (permitting 

exclusion on the basis of micromanagement of a proposal requiring a breakdown of 

greenhouse gas emissions for different categories of products in a manner inconsistent 

with existing reporting frameworks); Amazon.com, Inc. (Apr. 1, 2024) (permitting 

exclusion on the basis of micromanagement of a proposal calling for a highly detailed 

living wage report); Verizon Communications Inc. (Mar. 17. 2022) (permitting 

exclusion on the basis of micromanagement of a proposal requesting publication of all 

written and oral DEI or related employee-training materials, as well as any related 

materials that were sponsored by the company in whole or in part); Deere & Co. (Jan. 3, 

2022) (permitting exclusion on the basis of micromanagement of a proposal requesting 

publication of all written and oral employee-training materials, as well as any related 

materials that were sponsored by the company in whole or in part). 

In this instance, the Proposal seeks to micromanage the Company by seeking 

intricate detail and thereby probing too deeply into matters of a complex nature.  It does 



Office of Chief Counsel 

February 25, 2025 

Page 9 

 

 

 

 

 

so by requesting a report on the effectiveness of certain efforts that provides 

“quantitative metrics, for hiring, retention, and promotion of employees, including data 

by gender, race, and ethnicity.”  Requesting these detailed workforce metrics broken 

down by employee demographics would create unnecessary complexity and delve too 

deeply into matters of a complex nature concerning the Company’s workforce 

management practices and legal compliance program.  Decisions concerning the 

Company’s workforce management practices and legal compliance program require 

complex business judgments and distinct assessments by the Company’s management.  

By mandating that the Company report on the effectiveness of all diversity, equity and 

inclusion initiatives and mandating the use of quantitative metrics, the Proposal seeks 

intricate details of an unnecessarily granular nature.  The Proposal would, therefore, 

attempt to micromanage the Company. 

Accordingly, consistent with the precedent described above, the Proposal should 

be excluded from the Company’s 2025 proxy materials pursuant to Rule 14a-8(i)(7) as 

relating to the Company’s ordinary business operations. 

V. The 80-Day Filing Requirement Set Forth in Rule 14a-8(j) Should be 

Waived for Good Cause.  

The Company also requests that the Staff waive the 80-day filing requirement 

set forth in Rule 14a-8(j) for good cause.  Under Rule 14a-8(j)(1), if a company 

“intends to exclude a proposal from its proxy materials, it must file its reasons with the 

Commission no later than 80 calendar days before it files its definitive proxy statement 

and form of proxy with the Commission.”  However, Rule 14a-8(j)(1) also allows the 

Staff, in its discretion, to permit a company to file its submission later than 80 days 

before the filing of its definitive proxy statement if the company demonstrates good 

cause for missing the deadline.  

The Staff recently published SLB 14M, providing updated guidance on certain 

issues arising under Rule 14a-8 and rescinding previous guidance in SLB 14L.  SLB 

14M was published less than 80 days before April 25, 2025, the date that the Company 

intends to file its definitive proxy statement.  SLB 14M states that the Staff “will 

consider the guidance in place at the time it issues a response” on a no-action request 

and “will consider the publication of [SLB 14M] to be ‘good cause’ if it relates to legal 

arguments made by the new request” to exclude a proposal from a company’s proxy 

materials.  Based on the timing of the publication of SLB 14M and its impact on the 

arguments raised in this no-action request, the Company believes that it has good cause 

for its inability to meet the 80-day requirement.  The Company acted in good faith and 

in a timely manner following the publication of SLB 14M to minimize any 

delay.  Accordingly, the Company respectfully requests that the Staff waive the 80-day 

requirement with respect to this letter. 
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VI. Conclusion  

Based upon the foregoing analysis, the Company respectfully requests that the 

Staff concur that it will take no action if the Company excludes the Proposal from the 

2025 proxy materials. 

Should the Staff disagree with the conclusions set forth in this letter, or should 

any additional information be desired in support of the Company’s position, we would 

appreciate the opportunity to confer with the Staff concerning these matters prior to the 

issuance of the Staff’s response.  Please do not hesitate to contact the undersigned at 

(202) 371-7233. 

Very truly yours, 

 

 

 

Marc S. Gerber 

 

Enclosure 

 

cc: Amy Carr 

 Friends Fiduciary Corporation 

 

Katie Carter 

PCUSA, as representative for 

Portico Benefit Services

Marc Gerber



 

 

EXHIBIT A 

(see attached) 
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U.S. Securities and Exchange Commission 

Division of Corporation Finance 

Office of Chief Counsel 

100 F Street, N.E. 

Washington, D.C. 20549 

RE: W. R. Berkley Corporation – Withdrawal of  

No-Action Request, Dated February 25, 2025,  

Regarding the Shareholder Proposal of the  

Friends Fiduciary Corporation and Portico Benefit Services 

Ladies and Gentlemen: 

We refer to our letter, dated February 25, 2025 (the “No-Action Request”), pursuant to 

which we requested that the Staff of the Division of Corporation Finance (the “Staff”) of the U.S. 

Securities and Exchange Commission concur with W. R. Berkley Corporation’s (the 

“Company”) view that it may exclude the shareholder proposal and supporting statement (the 

“Proposal”) submitted by the Friends Fiduciary Corporation (“Friends Fiduciary”) and Portico 

Benefit Services (“Portico”) from the proxy materials to be distributed by the Company in 

connection with its 2025 annual meeting of stockholders. 

On March 21, 2025, the Company received from Friends Fiduciary an email (the 

“Withdrawal Letter”), submitted on behalf of Friends Fiduciary and Portico, withdrawing the 

Proposal.  In reliance on the Withdrawal Letter, we hereby withdraw the No-Action Request. 

  



 

 2 

If we can be of any further assistance, or if the Staff should have any questions, please do 

not hesitate to contact me at the telephone number or email address appearing on the first page of 

this letter.  

Very truly yours, 

 

 

 

Marc S. Gerber 

 

 

cc: Amy Carr 

 Friends Fiduciary Corporation 

 

Katie Carter 

PCUSA, as representative for 

Portico Benefit Services  

 


