
 
        March 19, 2025 
  
Louis Rambo 
Proskauer Rose LLP 
  
Re: Church & Dwight Co., Inc. (the “Company”) 

Incoming letter dated December 30, 2024 
 

Dear Louis Rambo: 
 

This letter is in response to your correspondence concerning the shareholder 
proposal (the “Proposal”) submitted to the Company by John Chevedden for inclusion in 
the Company’s proxy materials for its upcoming annual meeting of security holders. 
 
 The Proposal requests the board of directors remove the provision in the 
Company’s governing documents that only shareholders who have held shares 
continuously for one year may call a special meeting.  
 

We are unable to concur in your view that the Company may exclude the Proposal 
under Rule 14a-8(i)(2) or Rule 14a-8(i)(6). In the past, we have conditionally concurred 
in company views that similarly worded proposals may be excluded under Rules 14a-
8(i)(2) or 14a-8(i)(6) unless the proponent recast the proposal as a recommendation or 
request that the board of directors take the steps necessary to implement the proposal. We 
believe this is an unnecessary step. In our view, the Proposal does not ask the board of 
directors to take unilateral action to amend the Company’s governing documents without 
shareholder approval in violation of state law. 
 
 We are unable to concur in your view that the Company may exclude the Proposal 
under Rule 14a-8(i)(3). We do not believe that the Proposal, taken as a whole, is so vague 
or indefinite that it is rendered materially misleading. 
 

Copies of all of the correspondence on which this response is based will be made 
available on our website at https://www.sec.gov/corpfin/2024-2025-shareholder-
proposals-no-action. 
 
        Sincerely, 
 
        Rule 14a-8 Review Team 
 
 
cc:  John Chevedden  
 
 

https://www.sec.gov/corpfin/2024-2025-shareholder-proposals-no-action
https://www.sec.gov/corpfin/2024-2025-shareholder-proposals-no-action
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December 30, 2024 

Via Online Submission Form 

Securities and Exchange Commission 
Division of Corporation Finance 
Office of Chief Counsel 
100 F Street, N.E. 
Washington D.C. 20549 
 
Re:  Church & Dwight Co., Inc. 

Stockholder Proposal of John Chevedden 
Securities Exchange Act of 1934—Rule 14a-8 

 
Ladies and Gentlemen: 

 On behalf of Church & Dwight Co., Inc. (“Church & Dwight” or the “Company”), and 
pursuant to Rule 14a-8(j) under the Securities Exchange Act of 1934, as amended (the 
“Exchange Act”), we hereby request confirmation that the staff (the “Staff”) of the Securities and 
Exchange Commission (the “Commission” or the “SEC”) will not recommend enforcement 
action if the Company excludes a shareholder proposal received on November 15, 2024 (together 
with the supporting statement, the “Proposal”) by John Chevedden (the “Proponent”) from the 
proxy materials (the “2025 Proxy Materials”) for Church & Dwight’s 2025 annual stockholders’  
meeting (the “2025 Annual Meeting”).  

 Pursuant to Rule 14a-8(j), a copy of the Proposal is attached hereto as Exhibit A, and a 
copy of this letter is being sent to notify the Proponent of the Company’s intention to omit the 
Proposal from the 2025 Proxy Materials. Pursuant to Exchange Act Rule 14a-8(j) and Staff 
Legal Bulletin No. 14D (November 7, 2008) (“SLB No. 14D”), the Company is submitting this 
letter to the Commission electronically.  

Rule 14a-8(k) and Section E of SLB No. 14D provide that shareholder proponents are 
required to send companies a copy of any correspondence that the shareholder proponents elect 
to submit to the Commission or the Staff. Accordingly, we are taking this opportunity to remind 
the Proponent that if the Proponent submits correspondence to the Commission or the Staff with 
respect to the Proposal, a copy of that correspondence should concurrently be furnished to the 
Company. 

Louis Rambo 
Partner 
d 202.416.6878 
f  202.416.6899 
lrambo@proskauer.com 
www.proskauer.com 
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THE PROPOSAL 

The Proposal, which is captioned “Support Special Shareholder Meeting Improvement,” 
and related supporting statement, reads as follows:  

Shareholders ask our Board of Directors to remove the current provision that considers 
the voice of certain Church & Dwight shareholders as non-shareholders. Currently all 
shares not held for one continuous year are considered non shareholders if they seek to 
call for a special shareholder meeting on an important matter. 

The current one-year exclusion for all shares held for less than one continuous year 
makes the current so-called shareholder right to call for a special shareholder meeting 
useless. There is no point to have useless right on the books of CHD. 

The reason to enable all shareholders to call for a special shareholder meeting is to allow 
one shareholder or a group of shareholders to quickly acquire CHD shares to equal the 
challenging 25% share ownership requirement of all shares outstanding to call for a 
special shareholder meeting when there is an urgent matter to consider in order to 
incentivize a turnaround of CHD.  

The best strategies for turning around a company do not necessarily come from a 
company’s existing shareholders.  

If CHD is in an emergency situation, CHD shareholders and potential CHD shareholders 
will not even consider acquiring more shares in order to call for a special shareholder 
meeting, if they have wait one-year to call for a special shareholder meeting. A one-year 
holding period makes no sense. An emergency demands an immediate response.  

The fact that one shareholder or a group of shareholders can quickly acquire more shares 
to call for a special shareholder meeting is an incentive for CHD Directors to avoid such 
an emergency situation in the first place since the continued service of certain CHD 
Directors could be terminated by a special shareholder meeting. This is a good incentive 
for the CHD Directors to have for the benefit of all shareholders.  

BASIS FOR EXCLUSION 

The Company hereby respectfully requests that the Staff concur in its view that the 
Proposal may be properly excluded from the 2025 Proxy Materials for the following reasons:  

• pursuant to Rule 14a-8(i)(2) because the Proposal, if implemented, would cause 
the Company to violate applicable state law; 
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• pursuant to Rule 14a-8(i)(6) because it is not within the Company’s power or 
authority to implement the Proposal; and 

• pursuant to Rule 14a-8(i)(3) because the Proposal is impermissibly vague, 
indefinite and susceptible to various interpretations so as to be inherently 
misleading, in violation of the proxy rules.  

ANALYSIS 

 
I. The Proposal may be excluded under Rule 14a-8(i)(2) because its implementation 

would cause the Company to violate state law  

Rule 14a-8(i)(2) permits a company to omit from its proxy materials a stockholder proposal 
if the “proposal would, if implemented, cause the company to violate any state, federal or foreign 
law to which it is subject.” As further discussed in the opinion of the Company’s Delaware counsel, 
Richards Layton & Finger, which is attached hereto as Exhibit B (the “Delaware Counsel 
Opinion”), the Company cannot implement the Proposal without violating certain provisions of 
the Delaware General Corporation Law (the “DGCL”). 

 
As more fully explained in the Delaware Counsel Opinion, the DGCL requires a two-step 

process by the board of directors of the Company (the “Board”) and the stockholders to amend 
the Company’s certificate of incorporation. Pursuant to Section 242 of the DGCL, in order for a 
company to amend its certificate of incorporation, the board of directors must first adopt a 
resolution setting forth the amendment proposed, declare the advisability of the amendment and 
submit the amendment to a vote of the stockholders. Second, subject to a limited number of 
exceptions that are not present here, the amendment to the certificate of incorporation must be 
adopted by the requisite vote of the stockholders. Only if these two steps are taken in precise 
order does the Company have the power to file a Certificate of Amendment with the office of the 
Secretary of State of the State of Delaware to effectuate the amendment. The Delaware Supreme 
Court has required strict compliance with this two-step procedure: 

[I]t is significant that two discrete corporate events must occur in precise sequence to 
amend the certificate of incorporation under 8 Del. C. §242: First, the board of directors 
must adopt a resolution declaring the advisability of the amendment and calling for a 
stockholder vote. Second, a majority of the outstanding stock entitled to vote must vote in 
favor.1 

 
1 Williams v. Geier, 671 A.2d 1368, 1381 (Del. 1996); see also Gantler v. Stephens 2008 Del. Ch. LEXIS 20, at *45 
n. 81 (Del. Ch. Feb. 14, 2008) (“A board must submit a proposed amendment of the certificate of incorporation to 
the shareholders for a vote, and it will not be effective unless ‘a majority of the outstanding stock entitled to vote 
thereon’ votes in favor of the amendment.”); Lions Gate Entm’t Corp. v. Image Entm’t Inc., 2006 Del. Ch. LEXIS 
108, at *23-*24 (Del. Ch. June 5, 2006) (“Because the Charter Amendment Provision purports to give the….board 
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Here, the Proposal requests that “Shareholders ask our Board of Directors to remove the 
current provision that considers the voice of certain Church & Dwight shareholders as non-
shareholders” and states that “Currently all shares not held for one continuous year are 
considered non shareholders if they seek to call for a special shareholder meeting on an 
important matter.” The Proposal appears to be seeking changes to the Company’s governing 
documents setting forth the ability of the Company’s stockholders to request a special meeting. 
Section 4(b) of Article II of the Company’s Amended and Restated By-laws (the “Bylaws”) 
provides that holders of the Company’s outstanding shares of common stock representing at least 
25% of the outstanding shares may request a special meeting of the stockholders, provided that, 
among other requirements, such shares have been owned “continuously by such holders for at 
least one year prior” to the date of the request.  Additionally, Article NINTH of the Company’s 
Amended and Restated Certificate of Incorporation (as amended, the “Certificate of 
Incorporation”), says that a special meeting shall be called by the secretary of the Company “at 
the written request of one or more stockholders of record who have continuously owned, for at 
least one year prior to the date of delivery of their special meeting request” twenty-five percent 
of the Company’s outstanding shares.2 Charitably read, the Proposal appears to seek adoption of 
an amendment to both the Bylaws and the Certificate of Incorporation by the Board unilaterally 
to remove the requirement that stockholders continuously own shares of common stock for at 
least one-year before requesting a special meeting, without subsequent stockholder approval of 
such amendment to the Certificate of Incorporation as required by the DGCL and therefore in 
excess of the Board’s authority under the DGCL. The only way to validly amend the Certificate 
of Incorporation to effectuate the Proposal under the DGCL is to follow the two-step procedure 
described above. This conclusion is supported by the Delaware Counsel Opinion. Accordingly, 
the Company cannot implement the Proposal without violating the DGCL.  

The Staff has permitted the exclusion of proposals that involve either the unilateral action 
of stockholders or the board of directors to amend company charters when this action would be 
contrary to applicable state law that prescribes the approval of both the board of directors and 
stockholders in order to effectuate such amendments. For example, in The Stanley Works (Feb. 2, 
2009), the Staff permitted the exclusion of a proposal that called for “the articles of incorporation 
to be amended to provide that directors shall be elected by the shares represented in person or by 
proxy at any meeting for the election of directors at which a quorum is present,” in reliance on 
Rules 14a-8(i)(2) and 14a-8(i)(6). Stanley Works argued that under the laws of Connecticut, its 
state of incorporation, Stanley Works’ charter may not be amended by action only of the 

 
the power to amend the charter unilaterally without shareholder vote, it contravenes Delaware law and is invalid.”); 
Kiang v. Smith’s Food Drug Centers, Inc., 1997 Del. Ch. LEXIS 73, at *53-*54 (Del. Ch. May 13, 1997) (“Pursuant 
to 8 Del. Co. § 242, amendment of corporate certificate requires board of directors to adopt resolution which 
declares the advisability of the amendment and calls for shareholder vote. Thereafter in order for the amendment to 
take effect majority of outstanding stock must vote in its favor.”). 
2 Excerpts of the relevant sections of the Company’s Bylaws and Certificate of Incorporation are attached hereto in 
Exhibit C.  



 
 
 

 
December 30, 2024 
Page 5 
 
 

 
 
 
 
 
 

stockholders and without the necessary prior approval of the board. This position was supported 
by an opinion submitted by Stanley Works’ Connecticut counsel. The Staff has also permitted 
the exclusion of proposals that, like here, request the board to unilaterally amend the company’s 
charter, contrary to state law that requires stockholder action. For example, in eBay Inc. (Apr. 1, 
2020), the Staff permitted the exclusion of a proposal to “reform the structure of the board of 
directors letting the employees to elect at least 20% of the board members.” Based on the 
opinion of eBay Inc.’s Delaware counsel, eBay could not implement such proposal without 
violating certain provisions of the DGCL. In PayPal Holdings, Inc. (Mar. 9, 2018), the Staff 
permitted the exclusion of a proposal that asked the board of directors to amend the Company’s 
proxy access bylaws and associated documents, noting PayPal’s Delaware counsel opinion that 
the implementation of the proposal would cause PayPal to violate state law. In Fortune Brands, 
Inc. (Jan. 6, 2010), the Staff permitted the exclusion of a proposal that required the board of 
directors to unilaterally amend the charter to remove a prohibition on stockholder action by 
written consent, noting the opinion of the company’s Delaware counsel that implementing the 
proposal would cause the company to violate Delaware law. See also Xerox Corp. (Feb. 23, 
2004) (permitting the exclusion of a proposal requesting that the company’s board of directors 
“amend the certificate of incorporation to reinstate the rights of the shareholders to take action by 
written consent and to call special meetings” under Rule 14a-8(i)(2) because the board of 
directors cannot unilaterally amend the company’s certificate of incorporation under New York 
law); Burlington Resources Inc. (Feb. 7, 2003) (concurring that a company incorporated in 
Delaware may exclude a proposal that requested that the board of directors amend the certificate 
of incorporation to “reinstate the rights of shareholders to take action by written consent and to 
call special meetings”). 
 

As in The Stanley Works, eBay, PayPal and Fortune Brands, the Proposal appears to be 
asking for the unilateral amendment of the Certificate of Incorporation, in this case in order to 
change the process for stockholders to request a stockholder meeting, in direct contravention of 
the two-step process required by Section 242 of the DGCL. As set forth in SLB No. 14D, “[i]f a 
proposal recommends, requests, or requires the board of directors to amend the company’s 
charter, we may concur that there is some basis for the company to omit the proposal in reliance 
on rule 14a-8(i)(1), rule 14a-8(i)(2), or rule 14a-8(i)(6) if the company meets its burden of 
establishing that applicable state law requires any such amendment to be initiated by the board 
and then approved by shareholders in order for the charter to be amended as a matter of law.” As 
such, the Proposal, if implemented, would cause the Company to violate the DGCL, and the 
Proposal may therefore be excluded in reliance on Rule 14a-8(i)(2). 

 
Further, as set forth in the Delaware Counsel Opinion, even if the Proposal were to be 

revised or reframed (or interpreted) as asking the Board to adopt and recommend an amendment 
to the Certificate of Incorporation removing the one-year ownership requirement, the Proposal 
would violate the DGCL’s statutory mandate requiring the board to manage the Company’s 
business and affairs. Delaware courts have held that, pursuant to Section 141(a) of the DGCL, a 
board may not abdicate that statutory responsibility by ceding managerial decisions—including 
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the decision to adopt and recommend amendments to the certificate of incorporation—to 
stockholders, absent statutory exceptions not relevant here. Accordingly, for reasons set forth in 
greater detail in the Delaware Counsel Opinion, the Proposal would violate Delaware law to the 
extent that it requires the Board to approve and recommend amendments to the Certificate of 
Incorporation. In SLB No. 14D, the Staff noted that in some circumstances it may permit 
proponents to revise proposals that impermissibly seek to have the board of directors unilaterally 
amend a company’s charter. But here, any revisions that could cure the defects of state law 
discussed above would constitute substantial and material rewriting of the Proposal, effectively 
submitting a second stockholder proposal by the same Proponent in violation of Rule 14a-8(c). 
Therefore, corrective revisions are impermissible because they would not be “minor in nature” as 
set forth in Staff Legal Bulletin No. 14 (CF) (July 13, 2001), and the Proposal should not be 
given the opportunity to be so revised. 
 
II. The Proposal may be excluded under Rule 14a-8(i)(6) because it is not within the 

Company’s power and authority to implement the Proposal 

A. The Proposal may be excluded because the Board of Directors cannot 
unilaterally amend the Company’s Certificate of Incorporation to implement the 
Proposal without the approval by the Company’s stockholders.  

The Staff has concurred on numerous occasions with the exclusion of proposals where a 
company cannot ensure that the actions required to implement the proposal would occur, 
particularly where such actions require approval by stockholders. For example, in Xerox Corp. 
(Feb. 23, 2004), a proposal was submitted requesting that the company’s board of directors 
“amend the certificate of incorporation to reinstate the rights of the shareholders to take action by 
written consent and to call special meetings.” The Staff allowed for the exclusion of the 
proposal, since “the board of directors of the Company does not have the power or authority to 
amend the Company's certificate of incorporation, absent the subsequent approval thereof by the 
Company's shareholders,” and the company could not ensure that such approval would occur. 
The Staff also granted a no-action request to exclude the same proposal in Burlington Resources 
Inc. (Feb. 7, 2003) and other no-action requests to exclude similar proposals requiring 
shareholder approval (for example, I-many, Inc. (Apr. 4, 2003) (excluded on the basis that the 
company and its board had no power to enforce shareholder election of any particular person as a 
director), and Staten Island Bancorp, Inc. (Mar. 21, 2000) (excluded on the basis that the board 
had no power to implement a sale or merger without shareholder approval, which it could not 
control or ensure would happen). 

 
As discussed above and as set forth in the Delaware Counsel Opinion, the Company 

cannot implement the Proposal without violating certain provisions of the DGCL. In particular, 
Section 242(b) of the DGCL requires that an amendment to a company’s certificate of 
incorporation (subject to certain limited exceptions that are not present here) be approved and 
adopted in accordance with the two-step procedure described above. The Bylaws may be 
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amended by unilateral action of the Board, however, as set forth in the Delaware Counsel 
Opinion, any amendment to the Bylaws that is inconsistent with the Certificate of Incorporation 
is invalid. Additionally, as set forth above, an amendment to the Certificate of Incorporation to 
change the requirements for the Company’s stockholders to request a special meeting would 
require approval by the Company’s stockholders. Much like in Xerox, the Board “does not have 
the power or authority to amend the Company's certificate of incorporation, absent the 
subsequent approval thereof by the Company's shareholders.” As such, the Company and its 
Board cannot implement this Proposal without action of its stockholders, over whom the 
Company and its Board have no power or authority to dictate or control any voting decisions. As 
set forth in SLB No. 14D, because the Company has met its burden of establishing that 
applicable state law requires any requested amendment to the Certificate of Incorporation to be 
initiated by the Board and then approved by the Company’s stockholders, this Proposal may be 
excluded under Rule 14a-8(i)(6) because it cannot be implemented without stockholder approval, 
which is outside of the Company’s control to ensure it will occur.  

 
B. The Proposal may be omitted because implementation of the Proposal would 

violate certain provisions of the DGCL, and the Company as a Corporation 
incorporated in Delaware does not have the power or authority to act in a 
manner that violates applicable state laws.  

The Staff has a well-established history of applying Rule 14a-8(i)(6) to a shareholder 
proposal that, if adopted by a company's shareholders, would cause the company to violate 
applicable state law. See, e.g., RTI Biologics, Inc. (Feb. 6, 2012); Abbott Laboratories (Feb. 2, 
2011); Ball Corp. (Jan. 25, 2010); NVR, Inc. (Feb. 17, 2009); Schering-Plough Corp. (Mar. 27, 
2008); The Boeing Co. (Feb. 19, 2008); AT&T Inc. (Feb. 19, 2008); Noble Corp. (Jan. 19, 2007); 
SBC Communications Inc. (Jan. 11, 2004). If the Board were to purport to unilaterally amend the 
Certificate of Incorporation to (as the Proposal requests) “remove” the one-year ownership 
requirement for Company stockholders who wish to request a special meeting of stockholders 
and did not seek stockholder approval of such amendment, such act would be a violation of 
Section 242 of the DGCL and thereby be invalid under Delaware law. Further, to the extent that 
the Proposal purports to require the Board to discharge its managerial authority to adopt and 
recommend amendments to the Certificate of Incorporation, the Proposal violates Section 141(a) 
of the DGCL and related common law preventing the Board from abdicating its managerial 
authority to stockholders. Therefore, this Proposal may be properly omitted pursuant to Rule 
14a-8(i)(6) because the Company would need to violate the DGCL in order to implement the 
Proposal. 
 
III. The Proposal may be excluded under Rule 14a-8(i)(3) because the Proposal and 

supporting statement are inherently vague and indefinite in violation of Rule 14a-9 

The Proposal is inherently vague and indefinite, so that the Company’s stockholders 
would not understand the substance of what they were being asked to approve if the Proposal 
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were to be implemented by the Company. The Staff consistently has taken the position that a 
shareholder proposal is excludable under Rule 14a-8(i)(3) when it is vague and indefinite so that 
“neither the stockholders voting on the proposal, nor the company in implementing the proposal 
(if adopted), would be able to determine with any reasonable certainty exactly what actions or 
measures the proposal requires.” Staff Legal Bulletin No. 14B (Sept. 15, 2004). The Staff has 
permitted the exclusion of shareholder proposals when such proposals have failed to define 
certain terms necessary to implement them or where the meaning and application of key terms or 
standards under the proposal could be subject to differing interpretations. See, e.g., AT&T Inc. 
(Feb. 21, 2014); Moody’s Corp. (Feb. 10, 2014); Morgan Stanley (Mar. 12, 2013). A proposal is 
sufficiently vague and indefinite to justify exclusion where a company and its shareholders might 
interpret the proposal differently, such that “any action ultimately taken by the [c]ompany upon 
implementation of the proposal could be significantly different from the actions envisioned by 
the shareholders voting on the proposal.” Fuqua Industries, Inc. (Mar. 12, 1991). Such proposals 
may be determined to be vague or indefinite because the scope of the work to be done is unclear, 
making it impossible for a company to determine how to adequately comply with the proposal. 
For example, a proposal that requested a company’s board of directors amend the company’s 
governing documents “… to set standards of corporate governance” was excluded because the 
phrase “standards of corporate governance” was too broad in scope for the company to know 
with certainty how to proceed. Alaska Air Group, Inc. (Apr. 11, 2007). Additionally, proposals 
that do not provide sufficient context or explanation, and “lack[] sufficient description about the 
changes, actions or ideas for the company and its shareholders to consider” may also be excluded 
as being too vague and indefinite. Apple Inc. (Dec. 6, 2019) (allowing a proposal to be excluded 
because the request that the company “improve guiding principles of executive compensation” 
lacked adequate explanation as to what constitutes “guiding principles of executive 
compensation”); see also eBay Inc. (Apr. 10, 2019) (permitting the company to exclude the 
proposal because there was not sufficient description as to what “reform” its executive 
compensation committee meant).  

 
Here, the Proposal seeks to have the Board “remove the current provision that considers 

the voice of certain Church & Dwight shareholders as non-shareholders.” However, there is no 
such provision in any of the Company’s governing documents, and neither the Proposal nor any 
of the language in the supporting statement sufficiently clarify for stockholders or the Company 
the specific changes the Proponent is seeking. The Proposal does not specify any language in the 
governing documents that the Proponent thinks should be changed, or even which governing 
document to which the Proposal refers. Stockholders would be forced to review all of the 
Company’s governing documents for themselves to try to determine what changes the Proponent 
is asking them to make, and guess how the Board would try to implement such changes.  

 
Further, the Proposal makes numerous false claims about the Company’s provisions 

governing the rights of stockholders to request special meetings, including that the current 
provisions are “useless” and that they “make no sense.” To the contrary, the Company’s 
continuous ownership requirements are typical provisions designed to ensure that short term 
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investors do not have an outsized influence on the operations of the Company. The obligation to 
continuously own shares is a common requirement for not only special meeting provisions, but 
for other stockholder rights like “proxy access,” including in the typical bylaw provision 
providing for these rights and in the SEC’s now-vacated Rule 14a-11 that would have mandated 
proxy access for all companies, as well as the right in Rule 14a-8 for stockholders to submit 
stockholder proposals. 

 
Because of the multiple ambiguities and inherent vagueness in the Proposal, the 

Company believes that neither stockholders voting on the Proposal, nor the Company’s 
management in its potential implementation of the Proposal, would be able to determine with 
any reasonable certainty what actions should be taken should the Proposal be approved. Such 
qualities render the Proposal vague and indefinite and misleading, and we respectfully request 
that the Staff concur in our view that it is excludable under Rule 14a-8(i)(3). 
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CONCLUSION 
 

For the foregoing reasons, we are of the view that the Proposal may be properly excluded 
from the 2025 Proxy Materials for the reasons set forth herein, and, on behalf of the Company, we 
respectfully request that the Staff confirm that it will not recommend enforcement action if the 
Company excludes the Proposal from its 2025 Proxy Materials. 

  
If you have any questions, or if the Staff is unable to concur with our view without 

additional information or discussions, we respectfully request the opportunity to confer with 
members of the Staff prior to the issuance of any written response to this letter. Please do not 
hesitate to contact the undersigned, Louis Rambo, at (202) 416-6878 or lrambo@proskuaer.com. 
 

Very truly yours, 
 

 
 
 

Louis Rambo   
 

 

Enclosures 
 

cc: Mr. John Chevedden 
Patrick D. de Maynadier, Church & Dwight Co., Inc., Executive Vice President, General 
Counsel and Secretary

mailto:lrambo@proskuaer.com.
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December 30, 2024 

 
Church & Dwight Co., Inc. 
500 Charles Ewing Boulevard 
Ewing, NJ 08628 
 
 

Re: Stockholder Proposal Submitted by John Chevedden 

Ladies and Gentlemen: 

We have acted as special Delaware counsel to Church & Dwight Co., Inc., a 
Delaware corporation (the “Company”), in connection with a proposal (the “Proposal”) submitted 
by John Chevedden (the “Proponent”) that the Proponent intends to present at the Company’s 2025 
annual meeting of stockholders (the “Annual Meeting”).  In this connection, you have requested 
our opinion as to a certain matter under the General Corporation Law of the State of Delaware (the 
“General Corporation Law”). 

For the purpose of rendering our opinion as expressed herein, we have been 
furnished and have reviewed the following documents:  

(i) the Amended and Restated Certificate of Incorporation of the Company, as 
filed with the Secretary of State of the State of Delaware (the “Secretary of State”) on May 1, 
2020, as amended by the Certificate of Amendment to the Amended and Restated Certificate of 
Incorporation of the Corporation, as filed with the Secretary of State on April 30, 2021, as amended 
by the Certificate of Amendment to the Amended and Restated Certificate of Incorporation of the 
Corporation, as filed with the Secretary of State on May 6, 2024 (collectively, the “Certificate of 
Incorporation”); 

(ii) the By-Laws of the Company, as amended (the “Bylaws”); and  

(iii) the Proposal and the supporting statement thereto. 
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With respect to the foregoing documents, we have assumed:  (a) the genuineness of 
all signatures, and the incumbency, authority, legal right and power and legal capacity under all 
applicable laws and regulations, of each of the officers and other persons and entities signing or 
whose signatures appear upon each of said documents as or on behalf of the parties thereto; (b) the 
conformity to authentic originals of all documents submitted to us as certified, conformed, 
photostatic, electronic or other copies; and (c) that the foregoing documents, in the forms submitted 
to us for our review, have not been and will not be altered or amended in any respect material to 
our opinion as expressed herein.  For the purpose of rendering our opinion as expressed herein, we 
have not reviewed any document other than the documents set forth above, and, except as set forth 
in this opinion, we assume there exists no provision of any such other document that bears upon 
or is inconsistent with our opinion as expressed herein.  We have conducted no independent factual 
investigation of our own, but rather have relied solely upon the foregoing documents, the 
statements and information set forth therein, and the additional matters recited or assumed herein, 
all of which we assume to be true, complete and accurate in all material respects. 

THE PROPOSAL 

The Proposal reads as follows: 

Shareholders ask our Board of Directors to remove the current 
provision that considers the voice of certain Church & Dwight 
shareholders as non-shareholders. Currently all shares not held for 
one continuous year are considered non shareholders if they seek to 
call for a special shareholder meeting on an important matter. 
 
The current one-year exclusion for all shares held for less than one 
continuous year makes the current so-called shareholder right to call 
for a special shareholder meeting useless. There is no point to have 
useless right on the books of CHD. 
 
The reason to enable all shareholders to call for a special shareholder 
meeting is to allow one shareholder or a group of shareholders to 
quickly acquire CHD shares to equal the challenging 25% share 
ownership requirement of all shares outstanding to call for a special 
shareholder meeting when there is an urgent matter to consider in 
order to incentivize a turnaround of CHD. 
 
The best strategies for turning around a company do not necessarily 
come from a company's existing shareholders. 
 
If CHD is in an emergency situation, CHD shareholders and 
potential CHD shareholders will not even consider acquiring more 
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shares in order to call for a special shareholder meeting, if they have 
wait one-year to call for a special shareholder meeting. A one-year 
holding period makes no sense. An emergency demands an 
immediate response. 

 
The fact that one shareholder or a group of shareholders can quickly 
acquire more shares to call for a special shareholder meeting is an 
incentive for CHD Directors to avoid such an emergency situation 
in the first place since the continued service of certain CHD 
Directors could be terminated by a special shareholder meeting. This 
is a good incentive for the CHD Directors to have for the benefit of 
all shareholders 

The Proposal, in short, proposes that the Board “remove the current provision” providing that the 
Company’s stockholders may not call special stockholder meetings unless they have owned their 
shares for at least one year. Both the Certificate of Incorporation and the Bylaws contain such a 
requirement.  The Certificate of Incorporation provides: 

A special meeting of stockholders may be called at any time for any 
purpose or purposes by the Chairman of the Board or the Chief 
Executive Officer, or at the request of either of them or at the request 
of a majority of the directors then in office, by the Secretary of the 
Corporation. Subject to the applicable provisions of the By-Laws, a 
special meeting of stockholders shall be called by the Secretary of 
the Corporation at the written request of one or more stockholders 
of record who have continuously owned, for at least one year prior 
to the date of delivery of their special meeting request, shares 
representing in the aggregate at least twenty-five percent (25%) of 
the Corporation’s outstanding shares of common stock. 

Certificate of Incorporation Art. NINTH. The Bylaws provide: 

Subject to the provisions of this Section 4 and any other applicable 
provisions of these By-Laws, a Special Meeting of Stockholders (a 
‘Stockholder Requested Special Meeting’) shall be called by the 
Secretary upon the written request (a ‘Stockholder Special Meeting 
Request’) of the holders (i) representing in the aggregate at least 
twenty-five percent (the ‘Requisite Percentage’) of the outstanding 
shares of common stock of the Corporation; provided that such 
shares have been ‘Owned’ (as defined in Section 7(A)(iii) of Article 
III below) continuously by such holders for at least one year prior to 
the date of the Stockholder Special Meeting Request (the ‘One-Year 
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Period’), and (ii) that have complied in full with the requirements 
set forth in this Section 4. 

Bylaws Art. II, § 4(b). This opinion refers to the Certificate of Incorporation’s language providing 
that stockholders may not call special meetings unless they owned their shares for at least one year 
prior to the date of delivery of their special meeting request the “Charter Ownership Requirement” 
and the Bylaws’ similar language imposing a one-year stock ownership requirement the “Bylaw 
Ownership Requirement.”  

We have been advised that the Company is considering excluding the Proposal 
from the Company’s proxy statement for the Annual Meeting under, among other reasons, Rules 
14a-8(i)(2) and 14a-8(i)(6) promulgated under the Securities Exchange Act of 1934, as amended.  
Rule 14a-8(i)(2) provides that a registrant may omit a proposal from its proxy statement when “the 
proposal would, if implemented, cause the company to violate any state, federal, or foreign law to 
which it is subject.”  Rule 14a-8(i)(6) allows a proposal to be omitted if “the company would lack 
the power or authority to implement the proposal.”  In this connection, you have requested our 
opinion as to whether, under Delaware law, (i) the Proposal, if implemented, would violate 
Delaware law, and (ii) the Company has the power and authority to implement the Proposal.   

For the reasons set forth below and subject to the assumptions and limitations set 
forth herein, the Proposal, in our opinion, (i) would violate Delaware law if implemented and (ii) 
is beyond the power and authority of the Company to implement. 

DISCUSSION 

I. To the Extent that the Proposal Would Require the Board to Unilaterally Amend the 
Certificate of Incorporation it Would Violate Delaware Law if Implemented. 

To the extent that the Proposal, if adopted by the stockholders, would purport to 
require the Board to amend the Certificate of Incorporation without submitting such amendment 
to a stockholder vote and having such amendment adopted by the requisite stockholder vote, it 
would violate Delaware law.  The Proposal requires the board to “remove the current provision” 
imposing a one-year ownership condition on stockholders’ ability to call special meetings.  As 
indicated above, Article NINTH of the Certificate of Incorporation contains such a “provision.”1  

 
1 The Bylaws also contain such a “provision” in the form of the Bylaw Ownership 

Requirement and the Proposal, read charitably, purports to require the Board to amend both the 
Certificate of Incorporation and the Bylaws. To the extent the Proposal could be read as only 
requiring the Board to amend the Bylaw Ownership Requirement, such amendment alone would 
not be sufficient to eliminate the Charter Ownership Requirement and to the extent the Bylaws 
were to be amended in a manner that is inconsistent with the Certificate of Incorporation, such 
 



Church & Dwight Co., Inc. 
December 30, 2024 
Page 5 
 
 
 

 
RLF1 32142730v.3 

In order to “remove” the Charter Ownership Requirement, the Board would have to amend the 
Certificate of Incorporation.  Under the General Corporation Law, the Board may not unilaterally 
amend the Certificate of Incorporation unless one of several narrow exceptions—none of which 
are relevant here—applies.2  Any such amendment could only be effected through an amendment 
to the Certificate of Incorporation adopted in accordance with Section 242 of the General 
Corporation Law.  Section 242 of the General Corporation Law requires that any amendment to 
the certificate of incorporation be approved by the board of directors, declared advisable and then 
submitted to the stockholders for adoption thereby.  Specifically, Section 242 provides: 

Every amendment [to the Certificate of Incorporation] . . . shall be 
made and effected in the following manner: (1) if the corporation 
has capital stock, its board of directors shall adopt a resolution 
setting forth the amendment proposed, declaring its advisability, and 
either calling a special meeting of the stockholders entitled to vote 
in respect thereof for consideration of such amendment or directing 
that the amendment proposed be considered at the next annual 
meeting of the stockholders. . . . If a majority of the outstanding 
stock entitled to vote thereon, and a majority of the outstanding 
stock of each class entitled to vote thereon as a class has been voted 
in favor of the amendment, a certificate setting forth the amendment 
and certifying that such amendment has been duly adopted in 
accordance with this section shall be executed, acknowledged and 
filed and shall become effective in accordance with § 103 of this 
title. 

8 Del. C. § 242(b)(1); see Balotti & Finkelstein The Delaware Law of Corporations & Business 
Organizations § 8.10 (2024 Supp.) (“After the corporation has received payment for its stock an 
amendment of its certificate of incorporation is permitted only in accordance with Section 242 of 
the General Corporation Law.”).  Contrary to this statutory construct, to the extent the Proposal 
would require the Board to amend the Certificate of Incorporation to eliminate or modify Article 
NINTH unilaterally, the Proposal would require the Board to act in excess of its authority under 

 
amendments would be invalid.  8 Del. C. § 109(b) (“The bylaws may contain any provision, not 
inconsistent with law or with the certificate of incorporation. . . .”) (emphasis added); Centaur 
Partners, IV v. National Intergroup, Inc., 582 A.2d 923, 929 (Del. 1990) (“Where a by-law 
provision is in conflict with a provision of the charter, the by-law provision is a ‘nullity.’”). 

2 8 Del. C. § 242 (permitting the board of directors to amend the certificate of incorporation 
without stockholder approval when changing the corporation’s name, deleting certain provisions 
of the initial certificate of incorporation addressing the incorporator and similar provisions, 
deleting provisions necessary to implement certain stock split and recapitalization transactions, 
conducting certain stock split transactions, and changing the number of authorized shares under 
specified circumstances). 
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the General Corporation Law.  Because the implementation of the Proposal would require the 
Board to exceed its authority under Delaware law, the Proposal, if adopted by the stockholders and 
implemented by the Board, would be invalid under the General Corporation Law. 

Even if the Proposal were changed to request that the Board propose an amendment 
to the Certificate of Incorporation to remove the Charter Ownership Requirement, the Company 
could not commit to implement such a Proposal.  Under the General Corporation Law, any such 
amendment must be adopted and declared advisable by the Board prior to being submitted to the 
stockholders for adoption thereby. 8 Del. C. § 242.  As the Court stated in Williams v. Geier, 671 
A.2d 1368 (Del. 1996): 

Like the statutory scheme relating to mergers under 8 Del. C. § 251, 
it is significant that two discrete corporate events must occur, in 
precise sequence, to amend the certificate of incorporation under 8 
Del. C. § 242:  First, the board of directors must adopt a resolution 
declaring the advisability of the amendment and calling for a 
stockholder vote.  Second, a majority of the outstanding stock 
entitled to vote must vote in favor.  The stockholders may not act 
without prior board action.   

Id. at 1381.  See also Stroud v. Grace, 606 A.2d 75, 87 (Del. 1992) (“When a company seeks to 
amend its certificate of incorporation, Section 242(b)(1) requires the board to ... include a 
resolution declaring the advisability of the amendment....”); Klang v. Smith’s Food & Drug 
Centers, Inc., C.A. No. 15012, slip. op. at 40 (Del. Ch. May 13, 1997) (“Pursuant to 8 Del. C. § 
242, amendment of a corporate certificate requires a board of directors to adopt a resolution which 
declares the advisability of the amendment and calls for a shareholder vote.  Thereafter, in order 
for the amendment to take effect, a majority of outstanding stock must vote in its favor.”); David 
A. Drexler et al., Delaware Corporate Law & Practice, § 32.04 (2024) (“The board must duly adopt 
resolutions which (i) set forth the proposed amendment, (ii) declare its advisability, and (iii) either 
call a special meeting of stockholders to consider the proposed amendment or direct that the matter 
be placed on the agenda at the next annual meeting of stockholders.  This sequence must be 
followed precisely.”).  Because a board of directors has a statutory duty to determine that an 
amendment is advisable prior to submitting it for stockholder action, the Board could not purport 
to bind itself to adopt an amendment to the Certificate of Incorporation to implement the Proposal 
without having determined that such amendment is advisable and in the best interests of the 
Company’s stockholders.  In an analogous context (approval of mergers under Section 251 of the 
General Corporation Law), the Delaware courts have addressed the consequences of a board’s 
abdication of the duty to make an advisability determination when required by statute.  Section 
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251 of the General Corporation Law, like Section 242(b), requires a board of directors to declare 
a merger agreement advisable prior to submitting it for stockholder action.3   

The decision to propose an amendment to the certificate of incorporation and 
declare its advisability is a managerial duty reserved to the board of directors by statute; it therefore 
falls within the exclusive province of the board.  As the Court of Chancery stated in the 1990 case 
of Paramount Communications, Inc. v. Time Inc., 1989 WL 79880, *30 (Del. Ch. July 14, 1989):  

The corporation law does not operate on the theory that directors, in 
exercising their powers to manage the firm, are obligated to follow 
the wishes of a majority of shares.  In fact, directors, not 
shareholders, are charged with the duty to manage the firm.  

Even if the stockholders were to adopt the Proposal, the Board is not required to 
follow the wishes of a majority in voting power of the shares because the stockholders are not 
acting as fiduciaries when they vote.  In fact, the stockholders are generally free to vote in their 
own economic self-interest, without regard to the best interests of the Company or the other 
stockholders generally.  See Williams v. Geier, 671 A.2d at 1380-81 (“Stockholders (even a 
controlling stockholder bloc) may properly vote in their own economic interest, and majority 
stockholders are not to be disenfranchised because they may reap a benefit from corporate action 
which is regular on its face”).  

In light of the fact that the Company’s stockholders would be entitled to vote their 
shares in their own self-interest on the Proposal, allowing the stockholders, through the 
implementation of the Proposal, to effectively direct the Board to propose an amendment to the 
Certificate of Incorporation and declare such amendment advisable would have the result of 
requiring the Board to “put” to the stockholders the duty to make a decision that the Board is solely 
responsible to make under Section 242 of the General Corporation Law.  See 8 Del. C. § 242.  The 
Delaware Supreme Court has stated that a board may not, consistent with its fiduciary duties, 
simply “put” to stockholders matters for which they have management responsibility under 
Delaware law.  See Smith v. Van Gorkom, 488 A.2d 858, 887 (Del. 1985) (holding board not 
permitted to take a noncommittal position on a merger and “simply leave the decision to [the] 
stockholders”).4   Because the Board owes a fiduciary duty to the Company and “all” stockholders, 

 
3 See 8 Del. C. § 251(b) (“The board of directors of each corporation which desires to 

merge or consolidate shall adopt a resolution approving an agreement of merger or consolidation 
and declaring its advisability.”) and 8 Del. C. § 251(c) (“The agreement required by subsection (b) 
of this section shall be submitted to the stockholders of each consistent corporation at an annual 
or special meeting for the purpose of acting on the agreement.”).   

4 The Court of Chancery, however, has held that a board of directors could agree, by 
adopting a board policy, to submit the final decision on whether or not to adopt a stockholder rights 
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the Board must also take into account the interests of the stockholders who do not vote in favor of 
the Proposal, and those of the corporation generally. 

The Delaware courts have consistently held that directors who abdicate their duty 
to determine the advisability of a merger agreement prior to submitting the agreement for 
stockholder action breach their fiduciary duties under Delaware law.  See, e.g., Nagy v. Bistricer, 
770 A.2d 43, 62 (Del. Ch. 2000) (finding delegation by target directors to acquiring corporation 
of the power to set the amount of merger consideration to be received by its stockholders in a 
merger to be “inconsistent with the [] board’s non-delegable duty to approve the [m]erger only if 
the [m]erger was in the best interests of [] [the corporation] and its stockholders”) (emphasis 
added); accord Jackson v. Turnbull, C.A. No. 13042, slip op. at 41 (Del. Ch. Feb. 8, 1994), aff’d, 
653 A.2d 306 (Del. 1994) (TABLE) (finding that a board cannot delegate its authority to set the 
amount of consideration to be received in a merger approved pursuant to Section 251(b) of the 
General Corporation Law); Smith, 488 A.2d at 888 (finding that a board cannot delegate to 
stockholders the responsibility under Section 251 of the General Corporation Law to determine 
that a merger agreement is advisable).  Indeed, a board of directors of a Delaware corporation 
cannot even delegate the power to determine the advisability of an amendment to its certificate of 
incorporation to a committee of directors under Section 141(c) of the General Corporation Law.  
See 8 Del. C. § 141(c)(1) (providing that “no such committee shall have the power or authority in 
reference to amending the certificate of incorporation”); see also 8 Del. C. § 141(c)(2) (providing 
that “no such committee shall have the power or authority in reference to the following matter: (i) 
approving or adopting, or recommending to the stockholders, any action or matter (other than the 
election or removal of directors) expressly required by this chapter to be submitted to stockholders 
for approval”).  A similar analysis should apply to the board’s duty to consider the advisability of 
an amendment to the certificate of incorporation prior to submitting it to a stockholder vote. 

In Wagner v. BRP Group, Inc., 316 A.3d 826 (Del. Ch. 2024), the Court of 
Chancery applied the foregoing general rule against abdication to invalidate contractual provisions 
purporting to curtail the board’s power to propose amendments to the certificate of incorporation.  
Id. at 875.  There, a corporation was party to a stockholders agreement purporting to give 
stockholder-signatories the right to pre-approve amendments to the certificate of incorporation.  
Id. at 874–77.  The Court of Chancery held that the provision violated Section 141(a) of the 
General Corporation Law, which gives the board the exclusive managerial authority to initiate 

 
plan to a vote of the stockholders.  See Unisuper Ltd. v. News Corp., C.A. No. 1699 (Del. Ch. 
Dec. 20, 2005).  The case of a board reaching an agreement with stockholders as to what is 
advisable and in the best interests of the corporation and its stockholders—as was the case in 
Unisuper—in order to induce the stockholders to act in a certain way which the board believed to 
be in the best interests of stockholders, is different from the case of stockholders attempting to 
unilaterally direct the Board’s statutory duty to determine whether an amendment to the 
corporation’s certificate of incorporation is advisable (as is the case with the Proposal).  
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amendments to the certificate of incorporation for stockholders’ consideration. Id. at 875. It 
reasoned: 

After a corporation has issued stock, the DGCL empowers the board 
to determine whether a corporation will amend its charter. Only the 
board has the authority to initiate that process. The board likewise 
has the power to decline to initiate that process. Under the DGCL, 
the board is the gatekeeper for charter amendments. The board's 
authority over that topic is a matter of management policy. 

Id. In short, because the authority to propose charter amendments is exclusive to the board after 
the corporation has issued stock, the Wagner court invalidated a contractual mechanism purporting 
to—as the Proposal does—allow stockholders to dictate that decision.5   

In summary, eliminating the one-year ownership requirement to call special 
stockholder meetings would require an amendment to the Certificate of Incorporation to eliminate 
the Charter Ownership Requirement, and the Board does not have the power to unilaterally effect 
an amendment to the Certificate of Incorporation.  Moreover, the Board could not commit, via the 
Proposal, to propose an amendment to the Certificate of Incorporation to implement the Proposal 
because doing so would require the Board to abdicate its statutory and fiduciary obligations to 
determine the advisability of such amendment prior to submitting it to the stockholders. 
Accordingly, the Proposal, if implemented, would violate Delaware law.  

II. The Company Does Not have the Power and Authority to Implement the Proposal. 

As set forth above, the Proposal, if implemented, would violate Delaware law.  
Therefore, the Company lacks the power and authority to implement the Proposal. Indeed, the staff 
of the U.S. Securities and Exchange Commission has repeatedly recognized that companies do not 
have the power and authority to implement proposals that violate state law.6  

 
5 Recent amendments to the General Corporation Law permitting a corporation to make 

contracts with its stockholders or beneficial owners for such minimum consideration as determined 
by the board of directors do not change the outcome. See 8 Del. C. § 122(18). Rather, such 
amendments confirm that while the board has the power to authorize the corporation to enter into 
stockholders agreements for such minimum consideration as determined by the board, the 
stockholders do not have the power to unilaterally abrogate the board’s powers under the General 
Corporation Law.  

6 See, e.g., Schering-Plough Corp., SEC No-Action Letter (Mar. 27, 2008); Bank of 
America Corp., SEC No-Action Letter (Feb. 26, 2008); Xerox Corp., SEC No-Action Letter (Feb. 
23, 2004); Burlington Resources Inc., SEC No-Action Letter (Feb. 7, 2003). 
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CONCLUSION 

Based upon and subject to the foregoing, and subject to the assumptions and 
limitations stated herein, it is our opinion that the Proposal, if implemented, would violate 
Delaware law and that the Company lacks the power and authority to implement the Proposal. 

The foregoing opinion is limited to the General Corporation Law.  We have not 
considered and express no opinion on any other laws or the laws of any other state or jurisdiction, 
including federal laws regulating securities or any other federal laws, or the rules and regulations 
of stock exchanges or of any other regulatory body. 

The foregoing opinion is rendered solely for your benefit in connection with the 
matters addressed herein.  We understand that you may furnish a copy of this opinion letter to the 
Securities and Exchange Commission and to the Proponent in connection with the matters 
addressed herein, and we consent to your doing so. Except as stated in this paragraph, this opinion 
letter may not be furnished or quoted to, nor may the foregoing opinion be relied upon by, any 
other person or entity for any purpose without our prior written consent. 

     Very truly yours,  

 

 

SN/BTM 



  
 

 
 
 
 
 
 

Exhibit C 
 

ARTICLE II, SECTION 4 OF THE COMPANY’S AMENDED AND RESTATED BYLAWS, AMENDED 
AND RESTATED AS OF APRIL 27, 2023  

 
Incorporated by reference to Exhibit 3.1 to the 
Company’s Current Report on Form 8-K filed with the 
SEC on April 28, 2023 

 
SECTION 4. (a) Special Meetings of Stockholders may be called at any time for any purpose or 

purposes by the Chairman or the Chief Executive Officer or, at the request of either of them or at the 

request of a majority of directors then in officer, by the Secretary.  
 

(b) Subject to the provisions of this Section 4 and any other applicable provisions 
of these By-Laws, a Special Meeting of Stockholders (a “Stockholder Requested Special Meeting”) shall be 
called by the Secretary upon the written request (a “Stockholder Special Meeting Request”) of the holders 
(i) representing in the aggregate at least twenty-five percent (the “Requisite Percentage”) of the outstanding 
shares of common stock of the Corporation; provided that such shares have been “Owned” (as defined in 
Section 7(A)(iii) of Article III below) continuously by such holders for at least one year prior to the date of 
the Stockholder Special Meeting Request (the “One-Year Period”), and (ii) that have complied in full with 
the requirements set forth in this Section 4. 

(c) In order for a Stockholder Requested Special Meeting to be called, the Stockholder 
Special Meeting Request must be signed by the record holders (or their duly authorized agents) who are 
entitled to cast not less than the Requisite Percentage and must be delivered in writing to the Secretary of 
the Corporation. Any Stockholder Special Meeting Request shall set forth with particularity (i) the names 
and addresses of the Requesting Stockholder(s), as they appear on the books of the Corporation, and of any 
individual, partnership, firm, corporation, association, trust, unincorporated organization or other entity 
(each a “Person”) acting in concert with any Requesting Stockholder, (ii) the class or series and number of 
shares of the Corporation’s capital stock owned of record and beneficially by each Requesting Stockholder 
and the Persons identified in clause (i) and documentary evidence that the Requisite Percentage of shares 
have been Owned continuously for the One-Year Period by each Requesting Stockholder, from a person 
and in a form acceptable for purposes of a stockholder proposal under Rule 14a-8(b)(2) under the Securities 
Exchange Act of 1934, as amended (the “Exchange Act”), (iii) a commitment to promptly notify the 
Corporation upon any decrease occurring between the date on which the Stockholder Special Meeting 
Request is delivered to the Secretary of the Corporation and the date of the Stockholder Requested Special 
Meeting in the number of shares Owned by such Requesting Stockholder, (iv) an acknowledgement by 
each Requesting Stockholder that any decrease after the date on which the Stockholder Special Meeting 
Request is delivered to the Secretary of the Corporation in the number of shares Owned by each Requesting 
Stockholder shall be deemed a revocation of the Stockholder Special Meeting Request with respect to such 
shares and that such shares will no longer be included in determining whether the Requisite Percentage has 
been satisfied, (v) a representation that at least one Requesting Stockholder, or a qualified representative of 
at least one Requesting Stockholder, intends to appear to present the item of business to be brought before 
the Stockholder Requested Special Meeting, (vi) the purpose or purposes of the proposed special meeting 
and the business to be acted on at the meeting, the reasons for conducting such business at the special 
meeting and the text of the proposal or business (including the text of any resolutions proposed for 
consideration and, if the business includes a proposal to amend these By-Laws, the language of the 
proposed amendment), and (vii) a description of all arrangements or understandings between each 
Requesting Stockholder and any other Persons, including their names, in connection with the proposed 
business of the Special Meeting and any material interest of each Requesting Stockholder in such business. 
In addition, each Requesting Stockholder shall promptly provide any other information reasonably 
requested by the Corporation. The only business that may be conducted at the Stockholder Requested 
Special Meeting properly called by the Requesting Stockholders shall be the business proposed in the 
Stockholder Special Meeting Request; provided, however, that the Board of Directors shall have the 



  
 

 
 
 
 
 
 

authority in its discretion to submit additional matters to the Stockholders and to cause other business to be 
transacted. The Stockholder Special Meeting Request shall be delivered personally or sent by registered 
mail to the Secretary of the Corporation at the principal executive offices of the Corporation. If the Board 
of Directors determines that the Stockholder Special Meeting Request complies with the provisions 
of these By-Laws and that the proposal to be considered or business to be conducted is a proper subject for 
Stockholder action under applicable law, the Board of Directors shall call and send notice of a Stockholder 
Requested Special Meeting for the purpose set forth in the Stockholder Special Meeting Request in 
accordance with Section 5 of these By-Laws. The business transacted at any Special Meeting of 
Stockholders shall be limited to the matters set forth in the notice of such meeting. The Board of Directors 
shall determine the place, if any, and date for such Stockholder Requested Special Meeting, which date 
shall be not later than 90 days following the Corporation’s receipt of a valid Stockholder Special Meeting 
Request from the holders of at least the Requisite Percentage, and the record date(s) for Stockholders 
entitled to notice of and to vote at such Stockholder Requested Special Meeting. Subject to the foregoing 
sentence, the Board of Directors may postpone, recess, reschedule or cancel any previously scheduled 
special meeting of stockholders. 

(d) Notwithstanding the foregoing provisions of this Section 4, a Stockholder Requested 
Special Meeting shall not be held if (i) the Stockholder Special Meeting Request does not comply 
with these By-Laws, (ii) the business specified in the Stockholder Special Meeting Request is not a proper 
subject for stockholder action under applicable law, (iii) the Board of Directors has called or calls for an 
annual or special meeting of Stockholders to be held within 90 days after the Secretary receives the 
Stockholder Special Meeting Request and the Board of Directors determines that the business of such 
meeting includes (among any other matters properly brought before the annual or special meeting) the 
business specified in the Stockholder Special Meeting Request, (iv) the Stockholder Special Meeting 
Request is received by the Secretary during the period commencing 90 days prior to the anniversary date of 
the prior year’s annual meeting of stockholders and ending on the date of the final adjournment of the next 
annual meeting of stockholders, (v) an identical or substantially similar item (a “Similar Item”) was 
presented at any meeting of Stockholders held within 30 days prior to receipt by the Secretary of the 
Stockholder Special Meeting Request (and, for purposes of this clause (v), the nomination, election or 
removal of directors shall be deemed a “Similar Item” with respect to all items of business involving the 
nomination, election or removal of directors, the changing of the size of the Board of Directors and the 
filling of vacancies and/or newly created directorships), or (vi) the Stockholder Special Meeting Request 
was made in a manner that involved a violation of Regulation 14A under the Exchange Act, or other 
applicable law. If none of the Requesting Stockholders who submitted a Stockholder Special Meeting 
Request appears or sends a qualified representative to present the item of business submitted by the 
Requesting Stockholder(s) for consideration at the Stockholder Requested Special Meeting, such item of 
business shall not be submitted for vote of the stockholders at such Stockholder Requested Special 
Meeting, notwithstanding that proxies in respect of such vote may have been received by the Corporation 
or such Requesting Stockholder(s). Whether the Requesting Stockholders have complied with the 
requirements of this Section 4 and related provisions of the By-Laws shall be determined in good faith by 
the Board of Directors, which determination shall be exclusive and binding on the Corporation and the 
Stockholders of the Corporation. 
  

(e) Any Stockholder who submitted a Stockholder Special Meeting Request may revoke its 
written request by written revocation delivered to the Secretary at the principal executive offices of the 
corporation at any time prior to the Stockholder Requested Special Meeting. A Stockholder Special 
Meeting Request shall be deemed revoked (and any meeting scheduled in response may be cancelled) if the 
Stockholders submitting the Stockholder Special Meeting Request, and any beneficial owners on whose 
behalf they are acting, do not continue to “Own” (as defined in Section 7(A)(iii) of Article III below) at 
least the Requisite Percentage at all times between the date the Special Meeting Request is received by the 
Corporation and the date of the applicable Stockholder Requested Special Meeting, and the Requesting 
Stockholder shall promptly notify the Secretary of any decrease in ownership of shares of stock of the 
Corporation that results in such a revocation. If, as a result of any revocations, there are no longer valid 
unrevoked written requests from the Requisite Percentage, there shall be no requirement to call or hold the 
Stockholder Requested Special Meeting. 

 



  
 

 
 
 
 
 
 

ARTICLE NINTH OF THE COMPANY’S AMENDED AND RESTATED CERTIFICATE OF 
INCORPORATION, AS AMENDED 

 
Amended and Restated Certificate of Incorporation of 
the Company, incorporated by reference to Exhibit 3.1 
to the Company’s quarterly report on Form 10-Q filed 
on June 30, 2020 
 
Amendment to the Company’s Amended and Restated 
Certificate of Incorporation, incorporated by reference 
to Exhibit 3.1 to the Company’s current report on Form 
8-K filed on April 30, 2021  
 
Amendment to the Company’s Amended and Restated 
Certificate of Incorporation, incorporated by reference 
to Exhibit 3.1 to the Company’s current report on Form 
8-K filed on May 6, 2024 

 
 

NINTH: (a) A special meeting of stockholders may be called at any time for any purpose 
or purposes by the Chairman of the Board or the Chief Executive Officer, or at the request of 
either of them or at the request of a majority of the directors then in office, by the Secretary of the 
Corporation. Subject to the applicable provisions of the By-Laws, a special meeting of 
stockholders shall be called by the Secretary of the Corporation at the written request of one or 
more stockholders of record who have continuously owned, for at least one year prior to the date 
of delivery of their special meeting request, shares representing in the aggregate at least twenty-
five percent (25%) of the Corporation’s outstanding shares of common stock. 

  
(b) To be properly brought before an annual meeting of stockholders, nominations of 

persons for election to the Board of Directors of the Corporation and the proposal of business to 
be considered by the stockholders at an annual meeting of stockholders must comply with the 
applicable provisions of the By-Laws. 
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