
Question 120.08 
 

Question: At a time when she is not aware of material nonpublic information and 
satisfies all applicable conditions of Rule 10b5-1(c)(1)(ii), a person obtains a bank loan to 
invest in real estate, and pledges securities as collateral. She fails to pay the loan as due. 
The bank proceeds against the stock that was posted as collateral and sells it in the open 
market. Is the Rule 10b5-1(c)(1)(i)(B)(3) defense available to the person when the bank 
sells the stock? 
 
Answer: No. The sale was not pursuant to a contract, instruction or plan that did not 
permit the person to exercise any subsequent discretion over how, when, or whether to 
effect purchases or sales. First, the person could have exercised discretion not to pay the 
loan, resulting in default and the transfer of the securities. Also, she may have had the 
discretion to substitute collateral or provide additional collateral or cash to prevent 
foreclosure and sale of the stock. [MarApr. 25, 20092025] 
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