Question 120.03

Question: At a time when she is not aware of material nonpublic information_and
satisfies all applicable conditions of Rule 10b5-1(c)(1)(ii), a person establishes a trust. In
establishing the trust, she specifies that the trust shall sell 1,000 shares of issuer stock
each quarter. Apart from this specification, she does not have or share any control over
the trust'’s assets. Is a defense available under Rule 10b5-1(c)(1)(i)(B)(3) for the
quarterly sales by the trust?

Answer: Yes. Rule 10b5-1(c)(1)(i)(B)(3) contemplates that a person, while not aware of
material nonpublic information, may delegate to a third party under a contract, instruction
or written trading plan, all subsequent influence over how, when or whether to effect
purchases or sales. Reliance on this affirmative defense does not prevent the person from
setting some of the terms of the purchases or sales at the creation of the contract,
instruction or plan so that no one has subsequent discretion as to those terms.

For example, this defense would be available if, in creating the contract, instruction or
plan, the person specifies one or two of the amount, price or date of transactions. Whether
or not any terms are set at creation, for a Rule 10b5-1(c)(1)(i1)(B)(3) defense to be
available, the person is not permitted to exercise any subsequent influence over how,
when, or whether a transaction occurs. The third party who has been granted discretion
must not be aware of material nonpublic information when exercising that discretion.
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