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REGULATION OF ISSUER TENDER 
OFFERS

Proposed Rule Under the Securities 
Exchange Act of 1934

AGENCY: Securities and Exchange 
Commission.
ACTION: Proposed rulemaking.
SUMMARY: The Commission proposes 
for comment a new rule and related 
schedule regulating issuer tender and ex­
change offers. I f adopted, the proposed 
rule and schedule would impose substan­
tive and disclosure requirements with re­
spect to tender and exchange offers by 
issuers for their securities. By providing 
substantive regulation of issuer- tender 
offers, the Commission seeks to prevent 
fraudulent, deceptive or manipulative 
acts or practices which may occur in the 
absence of such regulation.
DATE: Comments should be submitted 
on or before February 24,1978.
ADDRESS: Send comments to George 
A. Fitzsimmons, Secretary, Securities and 
Exchange Commission, Room 892, 500 
North Capitol St., Washington, D.C. 
20549.

Persons wishing to submit written 
views, data and arguments should file 
three copies of their comments.

All submissions should refer to File No. 
S7-731 and will be available for public 
inspection at the Commission’s Public 
Reference Room, Room 6101, 1100 L 
Street NW., Washington, D.C.

FOR FURTHER INFORMATION CON­
TACT: .

Mary Sebek, Office of Market Struc­
ture and Trading Practices, Division 
of Market Regulation, Securities and 
Exchange Commission, 500 North 
Capitol Street, Washington, D.C. 
20549, 202-755-8748.

SUPPLEMENTARY INFORMATION: 
The Securities and Exchange Commis­
sion today proposed for comment new 
Rule 13e-4 and related Schedule 13E-4 
pursuant to Sections 3(b), 10(b), 13(e), 
14(e) and 23(a) of the Securities Ex­
change Act of 1934 (the “ Act” ) (15 
U.S.C. 78a et seq., as amended by Pub.
L. No. 94-29, 89 Stat. 97 (June 4, 1975)) 
to regulate certain issuer tender and ex­
change offers. I f adopted, these proposals 
would require that, in connection with 
tender and exchange offers for their own 
equity securities, all issuers with a class 
of equity securities registered pursuant 
to Section 12 of the Act or required to 
file periodic reports pursuant to Section 
15(d) of the Act and closed-end invest­
ment companies registered under the In­
vestment Company Act of 1940 comply 
with substantive and disclosure rules

See footnotes at end of article.
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which, in part, follow those currently 
required only in connection with tender 
and exchange offers by persons other 
than issuers.

The Commission also wishes to call at­
tention to the recent publication for 
comment of Proposed Rule 13e-3 (17 
CFR 240.13e-3) and Proposed Schedule 
13E-3 (17 CFR 240.13e-100) which, if 
adopted, would regulate going private 
transactions. See Securities Exchange 
Act Release No. 14185 (Nov. 17, 1977) 42 
FR 60900. I f Rules 13e-3 and 13e-4 are 
adopted, an issuer tender offer which is 
a “ Rule 13e-3 transaction,” as defined in 
paragraph (a) (4) of Proposed Rule 13e- 
3 (17 CFR 240.13e-3(a) (4 )), would have 
to be effected in compliance with both 
rules. Since a Rule 13e-3 transaction in­
volving a tender offer may require a dif­
ferent regulatory approach than an 
issuer tender offer which is not part of a 
series of transactions causing an issuer 
to go private, alternative regulatory ap­
proaches which the Commission may 
adopt for going private issuer tender o f­
fers are noted in this release and com­
ment is specifically invited on the ap­
propriateness of each such alternative 
approach.

Proposed Rule 13e-4 and Schedule 
13E-4 are based on the Commission’s 
Public Fact-Finding Investigation In the 
Matter of Beneficial Ownership, Take­
overs and Acquisitions by Foreign and 
Domestic Persons,1 Congressional hear­
ings,2 judicial decisions and the Commis­
sion’s experience with the existing regu­
latory framework (including its proposed 
third party tender offer rules) .3 The pro­
posals are not applicable to presently 
pending tender offers by issuers and, if 
adopted, would not apply to issuer tender 
offers announced prior to the effective 
date.

I. B ackground

The Williams Act Amendments1 to the 
Act provided for federal regulation of 
tender offers, subject to certain specified 
exceptions. The 1968 takeover legislation 
was aimed specifically at tender offers 
which involved a potential shift of con­
trol.6 Accordingly, the initial version of 
S. 510 excluded acquisitions through 
tender offers by issuers for their own 
securities.®

During hearings on the legislation 
which eventually became the Williams 
Act, it was suggested that the basic pat­
tern of Section 2 of the pending bill 
(which, eventually became Section 14(d) 
of the Act) should be equally applicable 
to tender offers by issuers.7 In response, 
the Commission emphasized that disclos­
ure in issuer tender offers differs from 
that which should be made by a third 
party during a contest for corporate con­
trol,® but stated that “ t ilf the Commis­
sion is given rulemaking power with re­
spect to issuers’ purchases as provided in 
the bill it could, and presumably would, 
provide separately for tender offers by 
issuers following the provisions of (Sec­
tion 14(d)) to the extent appropriate.” * 
As adopted, the Williams Act added Sec­
tion 14(d) (8) (B)-to the Act which speci­

fically exempts “ any offer for, or request 
or invitation for tenders of, any security 
* * * by the issuer of such security * * *” 
from the provisions of Section 14(d) of 
the Act.

In addition to the regulation of certain 
tender offers by persons other than the 
issuer, the Williams Act also amended 
Section 13 of the Act by adding para­
graph 13(e) (1) which makes it unlawful 
for an issuer with a class of equity securi­
ties registered pursuant to Section ? 2, or 
a closed-end investment company reg­
istered under the Investment Company 
Act of 1940, to purchase its equity securi­
ties in contravention of rules adopted by 
the Commission “ to define acts and prac­
tices which are fraudulent, deceptive or 
manipulative” and “ to prescribe means 
reasonably designed to prevent such acts 
and practices.” 10 The Williams Act also 
added Section 13(e) (2) of the Act which 
attributes purchases by a control person 
to the issuer.11

To date, with the exception of Rule 
10b-13 (17 CFR 240.10b-13),“ which pro­
hibits any person who makes a tender or 
exchange offer for any equity security 
from purchasing, during the tender offer, 
such security otherwise than pursue nt 
to such offer, and Rule 10b-4 (17 CFR 
240.10b-4),“ which prohibits short ten­
dering during any tender offer, the only 
regulation of issuer tender offers has been 
pursuant to the antifraud provisions of 
Section 10(b) (and Rule 10b-5 (17 CFR 
240.10b-5) thereunder) and Section 
14(e) under the Act.11

To a limited extent, the Commission’s 
staff has indirectly regulated certain is­
suer tender and exchange offers which 
are exempt from the Williams Act. If 
an issuer is deemed to be engaged in a 
“ distribution,” for purposes of Rule 
10b-6 (17 CFR 240.10b-6), of the securi­
ties for which the tender offer is being 
made, an application for an exemption 
from Rule 10b-6 must be made, pur­
suant to paragraph (f) of the Rule, 
prior to the tender offer purchases. If 
granted, the exemption customarily per­
mits the purchases to be effected only 
pursuant to specified terms and condi­
tions of a Rule 10b-6 exemption which, 
in the case of a tender or exchange of­
fer, generally follow the requirements 
of Sections 14(d) (5 )-(7 ) of the Act.

II. T he N eed for R u le m a k in g

The Commission believes that this in­
direct regulation of some issuer tender 
offers, while consistent with the need to 
protect investors and the public interest, 
should be replaced by a more direct and 
comprehensive method of regulation. By 
providing substantive regulation of is­
suer tender offers, the Commission seeks 
to prevent fraudulent, deceptive or ma­
nipulative acts or practices which may 
occur in the absence of such regulation.

Rule 13e-4 is being proposed pursuant 
to Sections 3(b), 10(b), 13(e), 14(e) 
and 23(a) of the Act. Accordingly, the 
proposals set forth herein will apply not 
only to all tender offers by issuers with 
a class of equity securities registered
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REGULATION OF ISSUER TENDER 
OFFERS 

Proposed Rule Under the Securities 
Exchange Act of 1934 

AGENCY: Securities and Exchange 
commission. 
ACTION: Proposed nilemaking. 
SUMMARY: The Comm.lssion proposes 
for comment a new rule and related 
schedule regulating issuer tender and ex­
change offers. If adopted, the propooed 
rule and schedule would impose substan­
tive and d.Jsclosure requtrements with re­
spect to tender and exchange offers by 
lssUers !or their securities. By providing 
substantive regulation of issuer tender 
offers, the Commission seeks to prevent 
fraudulent, deceptive or manipulative 
acts or practices which may occur in the 
absence of such regulation. 
DATE: Comments should be submitted 
on or before February 24, 1978. 
ADDRESS: Send comments to George 
A. Fit?.Slmmons, Secretary, Securities and 
Exchange Commission, Room 892, 500 
North Capitol St., Washington, D.C. 
20549. 

Persons wishing to submit written 
views, data and arguments shollld file 
three copies of their comments. 

All submissions should refer to File No. 
S7-731 and wW be available for public 
inspection at the Commission's Public 
Reference Room. Room 6101, 1100 L 
Street NW., Washington, D.C. 

FOR FURTHER INFORMATION CON­
TACT: 

Mary Sebek, Office of Market Struc­
ture and Tradmg Practices, Division 
of Market Regulation, Securities and 
Exchange Commission, 500 North 
capitol Street, Washington, D.c. 
20549, 202-755-8748. 

SUPPLEMENTARY INFORMATION· 
'Ihe Securities and Exchange Commis­
sion today proPosed for comment new 
Rule 13e-4 and related Schedule 13E-4 
pursuant to Sections 3 <b>. l0<b>, 13 Ce), 
14(e) and 23(a) ot the Securities Ex­
change Act of 1934 (the "Act'') <15 
U .S.C. 78a et seq., as amended by Pub. 
L. No. 94-29, 89 Stat. 97 (June 4, 1975) ) 
to regulate certain issuer tender and ex­
change o.trers. If adopted, these proPOSals 
would reqUire that, 1n connection wttb 
tender and exchange offers for their own 
equity securities, all Issuers with a class 
ot equity securities registered pUl-suant 
to Section 12 of the Act or required to 
file periodic reports pursuant to Section 
15(d> ot the Act and closed-end invest­
ment companies registered under the In­
vestment Company Act of 1940 comply 
with substantive and disclosure rules 

See footnotes at end ot article. 
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which, in part, follow those currently 
required only 1n connection with tender 
and exchange oJiers by persons other 
than issuers. 

The Commlssion also wishes to call at­
tention to the recent publication for 
comment of Proposed. RUle 13e-3 (17 
CFR 240.13e-3> and Proposed Schedule 
13E-3 (17 CFR 240.13e--100) which, l.f 
adopted, would regulate going private 
transactions. See Securities Exchange 
Act Release No. 14185 <Nov. 17, 1977) 42 
FR 60900. If Rules 13e--3 and 13e-4 are 
adopted, an issuer tender o1Ier which is 
a ''Rule 13e--3 transaction," as defined 1D 
paragraph (a) (4) of Proposed Rule 13e--
3 <17 CFR 240.13e-3 <a) < 4)). would have 
to be effected in compliance with both 
rules. Since a Rule 13e-3 transaction in­
volving a tender offer may require a dif­
ferent regulatory approach than an 
isSUer tender offer which is not part of a 
series of transactions causing an issuer 
to go private. alternative regulatory ap­
proaches which the Commission may 
adopt for going private issuer tender of­
fers are noted 1n this release and com­
ment is sPecifically invited on the ap­
propriateness of each such alternative 
approach. 

Proposed Rule 13e--4 and Schedule 
13E--4 are based on the Commission's 
Public Fact-Findlnc Investigation In the 
Matter of Beneficial Ownership, ~ake­
overs and Acquisitions by Foreign and 
Domestic Persons,' Congressional hear­
ings,• judicial decisions and the Commis­
sion's experience with the existing regu­
latory framework (including its proposed 
thlrd party tender offer rulesl .• The pro­
posals a.re not applicable to presenUy 
pending tender offers by issuers and, if 
adopted, would not apply to issuer under 
offers announced prior to the effective 
date. 

I. BACKGROUND 

The Williams Act Amendments• to the 
Act provided for federal regulation of 
tender offers, subject to certain specified 
exceptions. The 1968 takeover legislation 
was a.lmed specifically at tender offers 
which involved a potential shift of con­
trol.• Accordmgly, the initial version of 
s. 510 excluded acquisitions through 
tender o!rers by issuers for their or·n 
securities.• 

During hearings on the legislation 
which eventually became the Williams 
Act, it was suggested that the basic pat­
tern or Section 2 of the pending bill 
<which eventually became Section l4Cd> 
of the Act> should be equally applicable 
to tender offers by lssuers.1 In response, 
the Commission emphasized that disclos­
ure in issuer tender offer.s differs from 
that which sl1ould be made by a third 
party during a contest tor corporate con­
trol,• but stated that "[iJf the Commis­
sion is given rulemaking power with re­
spect to issuers' purchases as provided in 
the bill It could, and prest~.1ably would, 
provide separately for tender offers by 
issuers following the provisloru: of (Sec­
tion 14Cd) > to the extent appropriate."• 
As adopted, the Williams Act added Sec­
tion H<d> C8) (B) to the Act which s,veci-

flcally exempts •·any offer for, or request 
or invitation for tenders of, any security 
• • • by the issuer of such security • • • ·• 
from the provisions or Section l4(dl of 
the Act. 

In addition to the regulation of certain 
tender offers by persons other than the 
lssUer, the Williams Act also amended 
Section 13 of the Act by adding para­
graph 13<e> O> which makes it unlawful 
for an issuer with a class of equity secui-i­
ties registered pursuant to Section J 2, or 
a closed-end tnvestment company reg­
istered under the Investment Company 
Act of 1940, to purchase its equity securi­
ties in contravention of rules adopted by 
the Commission "to define acts and prac­
tices which are fraudulent, deceptive or 
manipulative" and "to prescribe rr eans 
reasonably designed to prevent such acts 
and practices." 1• The Willl1tms Act also 
added Section 13Ce) <2> or the Act which 
attributes purchases by a control person 
to the issuer." 

To date, With the exception of Rule 
lOb--13 (17 CFR 240.l0b--13) ,~ whjcb pr~­
hibits any person who makes a tender or 
exchange offer for any equity security 
from purchasing, during the lender o1Ier, 
such security otherwise than pursurnt 
to such offer, and Rule I0b--4 (17 CFR 
24.0.l0b--4) ,u which prohibits short ten­
dering during any tender offer. the only 
regulation of issuer tender offers has been 
pursuant to the antifraud provisions of 
Section l0(b) (and Rule l0b--5 (17 CFR 
240.lOb-5) thereunder) and Section 
14Ce) under the Act." 

To a limited extent, the Conunission's 
sta1I has indirectly regulated certain Is­
suer tender and exchange offers which 
are exempt from the Williams Act. If 
an issuer 1s deemed to be engaged in a 
"distribution," for purposes or Rule 
101>-6 (17 CFR 240.l0b-6), of the securi­
ties for which the tender offer ls being 
made, an application for an exemption 
from RUle I0b-6 must be made, pur­
suant to paragraph (f) ot the Rule, 
prior to the tender otter purchases. If 
granted, the exemption customarlly per­
mits the purchases to be ef!ected only 
pursuant to specified terms and condi­
tions of a Rule l0b-6 exemption which, 
in the case of a tender or exchange of­
fer, generally follow the requirements 
of Sections H<d) (5)-<7> of the Act. 

II. THE NEED FOR RULEMAKINC 

The Commission believes that this in­
direct regulation of some issuer tender 
offers, while constst.ent with the need to 
protect investors and the public interest, 
should be replaced by a more direct and 
comprehensive method of regulation. By 
providmg substantive regulation of is­
suer tender offers, the Commission seeks 
to prevent fraudulent, deceptive or ma­
nipulative acts or practices which may 
occur in the absence of such regulation. 

Rule 13e-4 1s being proposed pursuant 
to Sections 3<bl, l0<b), 13<e>, 14Ce> 
and 23Ca> of the Act. Accordingly, the 
proposals set forth herein will apply not 
only to all tender offers by Issuers with 
a class of eQuity securities registered 
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pursuant to Section 12 of the Act and all 
closed-end investment companies reg­
istered under the Investment Company 
Act of 1940, but also to tender oilers by 
issuers required to file periodic reports 
pursuant to Section 15(d) of the Act. 
The proposals will apply irrespective of 
whether, for purposes of Rule 1 Ob-6, a 
distribution of the subject security ex­
ists. The Commission believes that, if 
adopted, the proposals will afford issuers 
a degree of certainty in planning tender 
offers for their own securities and will 
provide securityholders with substantive 
protections and disclosure more closely 
paralleling that afforded securityholders 
in tender offers subject to the Williams 
Act.
II I . S u m m a r y of P roposed R u l e 13e-4

1. PERIOD OF THE TENDER OFFER

Paragraph (b) (3) of Proposed Rule 
13e-4 would require that an issuer tender 
offer remain open for at least fifteen 
business days after the time definitive 
copies of the offer are first published, 
sent or given to securityholders.“ There 
is presently no minimum time period for 
third party tender offers although the 
seven day withdrawal period required by 
Section 14(d) (5) of the Act has had the 
effect of establishing a seven day min­
imum tender offer period. The Commis­
sion believes that a minimum require­
ment is necessary to insure that all se­
curityholders are given a reasonable op­
portunity to consider the terms of and 
participate in the tender offer.

2. SUBJECTS OF THE OFFER

Paragraph (b) (4) of Proposed Rule 
13e-4 would require that any tender o f­
fer by an issuer for its-securities be made 
to all holders of the class of subject se­
curity,16 with one exception. The excep­
tion would involve so-called “ odd lot” 
tender offers by issuers.

The stated corporate justification for 
odd lot tender offers is normally the 
high cost of servicing holders of a small 
number of securities17 relative to the 
value of those securities.18 In the case of 
low-priced securities, the annual cost of 
servicing a securityholder actually may 
equal or exceed the total market value 
of the issuer’s securities held by an odd 
lot securityholder.

Odd lot tender offers can be beneficial 
to both the issuer and its remaining se­
curityholders 19 and to the odd lot hold­
ers who are generally given the oppor­
tunity to dispose of their securities with 
little or no transaction costs.

For the foregoing reasons, Proposed 
Rule 13e-4 would provide special treat­
ment for tender offers by an issuer to 
owners of less than one hundred shares 
of that issuer’s securities.20 Thus, the pro­
viso to paragraph (b) (4) of Proposed 
Rule 13e-4 would permit a tender offer 
to be made by an issuer to persons who 
own, of record or beneficially, an ag­
gregate of less than one hundred shares.21 
Clause (B) of the proviso to paragraph
(b) (6) would exclude odd lot tender of- 
fers from the Rule’s requirement of pro-

See footnotes at end of article.

rata acceptance by permitting the issuers 
to accept, in full, securities tendered by 
odd lot holders who tender all their se­
curities. Finally, the proviso to para­
graph (b) (7) would permit the price of­
fered in an odd lot offer to be expressed 
in terms of a formula rather than a 
fixed price.

The treatment in Proposed Rule 13e-4 
of odd lot tender offers may be inap­
propriate in a tender offer which is a 
“ Rule 13e-3 transaction,” particularly in 
view of the requirement in Proposed Rule 
13e-3 that the transaction be fair. The 
Commission requests comment on 
whether the terms of a tender offer which 
would be “ Rule 13e-3 transaction,” 
should either afford odd lot holders of 
subject securities different treatment 
than round lot holders of subject securi­
ties or require the same treatment.

3. WITHDRAWAL RIGHTS

Paragraph (b) (5) of Proposed Rule 
l3e-4 would provide that securities de­
posited pursuant to the tender offer may 
be withdrawn at any time until the ex­
piration of at least ten business days 
after the time the offer is first published, 
sent or given to securityholders22 and, if 
the tendered securities have not been ac­
cepted for payment, at any time during 
the seven business days following the 
date a Schedule 14D-1 (17 CFR 240.14d- 
100) is filed with the Commission relat­
ing to a competing tender offer by a sub­
sequent bidder. In addition, security- 
holders may withdraw their securities at 
any time after forty business days from 
the date of the original offer if the tend­
ered securities have not been accepted 
for payment. By.assuring securityholders 
who tender their shares immediately 
after the offer commences a short period 
within which to reconsider, paragraph 
(b) (5) of Proposed Rule 13e-4 would pro­
tect securityholders from being pressured 
into accepting the tender offer prior to 
the time all relevant facts concerning 
the offer are fully disclosed and dissemi­
nated. The right of withdrawal after 
forty business days, if the tendered 
securities have not been accepted for pay­
ment, assures that a securityholder will 
not have his securities “ locked in” for an 
unreasonable amount of time.28 In the 
interim, the issuer is provided with a 
degree of certainty respecting the suc­
cess of the offer and can extend, termi­
nate, or revise the offer accordingly.

The additional withdrawal rights for 
seven business days after a Schedule 14D- 
1 relating to a competing offer by a sub­
sequent purchaser as filed with the Com­
mission is designed to permit a security- 
holder the opportunity to respond to a 
more favorable offer.21

4. PRO RATA ACCEPTANCE

Paragraph (b) (6) of Proposed Rule 
13e-4 would provide for pro rata accept­
ance where a greater number of securi­
ties are deposited within ten business 
days from the commencement of the 
offer than the issuer will accept. This 
provision is based on Section 14(a) (6) of 
the Act, which was designed to “ allow all

shareholders a fair opportunity to par­
ticipate in the offer.” 25 Paragraph (b) (6) 
of Proposed Rule 13e-4 would not im­
pose restrictions on the method of ac­
cepting tendered securities after ten 
business days from the commencement of 
the offer unless the consideration is 
increased.

Clause (A) of the proviso to paragraph 
(b) (6) of Proposed Rule 13e-4 would 
permit the issuer to select a longer period 
of time, including the entire length of 
the tender offer, during which pro rata 
acceptance of tendered securities would 

• occur. Thus, an issuer could stipulate 
that all securities tendered during the 
period of the tender offer wold be ac­
cepted on a pro rata basis regardless of 
when such securities were tendered.28

Finally an exception to the pro rata 
acceptance provision would be permitted 
by clause (B) of the proviso to paragraph 
(b) (6) of Proposed Rule 13e-4, which 
would permit an issuer to accept, in full, 
securities tendered by holders of less 
than a specified number of such secu­
rities, not to exceed an odd lot, who 
tender all their securities before accept­
ing securities tendered by others on a 
pro rata basis.27

Clause (C) of the proviso to paragraph 
(b) (6) of Proposed Rule 13e-4 would per­
mit an issuer to give security holders the 
opportunity to designate that their ten­
dered securities be accepted on an “ all or 
none” or “ part or none” basis rather than 
pro rata.28

5. CONSIDERATION

Paragraph (b) (7) of Proposed Rule 
13e-4 would require that the same con­
sideration be offered to all security hold­
ers 29 and that any increase in considera­
tion subsequently offered be paid for all 
securities previously tendered. Section 
14(d) (7) of the Act presently requires 
that a person who makes a tender offer 
for equity securities and, prior to the ex­
piration thereof, increases the consider­
ation to be paid for such securities, must 
pay the increased consideration to all 
holders who have previously tendered 
their securities pursuant to the offer, 
without regard to whether such securi­
ties had been accepted before the in­
crease in consideration was announced. 
This provision was designed “ to assure 
fair treatment of those persons who 
tender their shares at the beginning of 
the tender period, and to assure equality 
of treatment among all shareholders who 
tender their shares.” 30 The Commission 
believes that the principle of fair treat­
ment embodied in Section 14(d) (7) of 
the Act should be equally applicable to 
tender offers by issuers.

6. ABSTENTION FROM OTHER PURCHASES OF
THE SUBJECT SECURITY UNTIL TEN BUSI­
NESS DAYS AFTER THE OFFER EXPIRES

Paragraph (b )(8 ) of Proposed Rule 
13e-4 would prohibit purchases of the 
subject security by the issuer until at 
least ten business days after the offer 
terminates. This provision is intended 
to supplement and expand the protec­
tion afforded by Rule lOb-13.81 The Com-
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pursuant to Secti<Jn 12 of the Act and all 
closed-end investment companies reg­
istered under the Investment Company 
Act of 1940, but also to tender offers by 
issuers required to file periodic reports 
pursuant to Section 15(dl of the Act. 
The proposals will apply irrespective of 
whether, for purposes of Rule 101>-S, a 
distribution of the subject secm'ity ex­
ists. The Commission believes that. if 
adopted, the proposals will afford issuers 
a degree of certainty in planning tender 
offers for their own securities and will 
provide securityholde1·s with substantive 
protections and disclosure mo1·e closely 
paralleling that afforded securityholders 
in tender offers subject to the Williams 
Act. 
ill. $U.MMI\RY OF PROPOSED RULE 13E-4 

1. PERIOD OF t.RE TENDER OFFER 

Paragraph Cb) (3> of Proposed Rule 
13e-4-would require that an issuer tender 
offer remain open for at least fifteen 
business days after the time definitive 
copies of the offer are first published, 
sent or given to securityholders.i; There 
ls presently no mlnimum time period for 
third party tender olfei-s although the 
seven day withdrawal period required by 
Section 14(d> (5) of the Act has had the 
effect of establishing a seven day min­
imum tender offer period. The Commis­
sion believes that a minimum require­
ment is necessary to insw·e that all se­
curltyholders are given a reasonable op­
portunity to consider the terms of and 
participate in the tender offer, 

2, SUBJECTS OF THE on'ER 
Paragraph <b) <4) of Proposed Rule 

13e-4 would require that any tender of­
fer by an issuer for it.s.secw•it1es be made 
to all holders of the class of subject se­
curity," with one exception. The excep­
tion would involve so-called "odd lot" 
tender offers by issuers. 

The stated corporate justiflcaUon for 
odd lot tender offers is normally the 
hlgh cost of servicing holders of a <imall 
number of securities 11 relative to the 
value of those securities." In the case of 
low-priced securities, the annual cost of 
servicing a securityho1der actually may 
equal or exceed the total market value 
of the issuer's securities held by an odd 
lot securltyholder. 

Odd lot tender offers can be beneficial 
to both the issuer and its remainh1g se­
curitybolders" and to the odd lot hold­
ers who are generally given the oppor­
tunity to dispose of their securities with 
little or no transaction costs. 

For the foregoing reasons, Proposed 
Rule 13e-4 would provide special treat­
ment for tender offers by an issuer to 
owners of less than one hundred shares 
of that issuer's securities.'" Thus, the pro­
viso to paragraph <b) (4) of Proposed 
Rule 138-4 would permit a tender offer 
to be made by an issuer to persons who 
own, of record or beneficially, an ag­
gregate of less than one hundred shares."' 
Clause <B> of the proviso to paragraph 
lb> <6> would exclude odd lot tender of­
ters from the Rule's requirement of pro-

see footnotes at end of l\l'tlcle. 
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rata accept~nce by permitting the issuers 
to accept, in full, securities tendered by 
odd lot holders who tender all their se­
curities. Finally, the proviso to para­
graph (b} (7l would permit the price of­
fei-ed in an odd lot offer to be exp1·essed 
in terms of a formula rather tbun a 
flxed price. 

The treatment in Proposed Rule 13e-4 
of odd lot tender offers may be inap­
propriate in a tender offer which is a 
''Rule 13e-3 transaction," particularly In 
view of the requirement in Proposed Rule 
13e-3 that the transaction be fair. The 
Commission requests comment on 
whether t.he terms of a tender offer which 
would be "Rule 13e-3 transaction,'' 
should either afford odd lot holders of 
subject securities different treatment 
than round lot holders of subject secul'!­
ties or require the same treatment. 

3. WITHDRAW/IL RIGHTS 

Paragraph (b) (5) of Proposed Rule 
13e-4 would provide that securities de­
posited pursuant to the tender offer may 
be withdrawn at any time Wltil the ex­
piration of at least ten business days 
after the time the offer Is first published, 
sent or given to securityholders"" and, if 
the tendered securities have not been nc­
cepted for payment, at any time during 
the seven business days following tbe 
date a Schedule 140-1 (17 CFR 240.14d-
100J is filed with the Commission relat­
ing to a competing tender offer by a sub­
sequent bidder. In addition, secw·ity­
holders may withdraw their securities at 
any time after forty business days from 
the date of the original offer if the tend­
ered securities have not been accepted 
for payment. By nssuring securityholder.:; 
who tender their shares immediately 
after the offer commences a short period 
within which to reconsider, paragraph 
(b) ( 5 l of Proposed Rule 13e-4 would pro­
tect securityholders from being pressured 
into accepting the tender offer prior to 
lhe time all relevant facts concerning 
the offer are fully disclosed and dissemi­
nated. The right of withdrawal after 
forty business days, if the tendered 
securities have not been accepted for pay­
ment, assures that a sccurltyholder will 
not have his securities "locked in" for an 
unreasonable amount of time."' In the 
interim, the issuer ls provided with a 
degree of certainty respecting the suc­
cess of the offer and can extend, termi­
nate, or revlse the offer accordingly. 

The additional withdrawal rights for 
1;eve11 business days after a Schedule 140-
1 relating to a competing offer by a sub­
sequent purchaser as filed with the Com­
mission is designed to permit a security­
holder the opportuulty to respond to a 
more ra,·ol"able offer."' 

4. PRO RATA ACCEPTANCE 

Paragraph tb> cs, of Proposed Rule 
13e--4 would provide ror pro rata accept­
ance where a greater number of securi­
ties are deposited within ten business 
days from the commencement of the 
offer U1an the issuer will accept. This 
provision ts based on Section 14Ca) (6) of 
the Act, which was designed to "allow all 
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shareholder.5 a fair opportunity to par­
ticipate in the offer.".,, Paragraph (b} <6) 
of Proposed Rule 13e-4 would not lnl­
pose restl'ictlons on the method of ac­
cepting tendered securities after ten 
business days from the commencement of 
the offer unles:. the consideration is 
increased. 

Clause (Al of the proviso to paragraph 
Cb> (6) of Proposed Rule 13e-4 would 
permit the issuer to select a longer period 
or time. including the entire length of 
the tender offer, during which pro rata 
acceptance of tendered securities would 

• occur. Thus. an issuer could stipulate 
that all securities tendered during the 
period o! tile tender offer wold be ac­
cepted on a pro rata basis regardless of 
when such securities were tendered."' 

Finally an exception to the pro rata 
acceptance provision would be permitted 
by clause CB) of the proviso to Plll'agraph 
Cb) (6) of Proposed Rule 13e-4, which 
would permit an issuer to accept, in fu11, 
securities tendered by holders of less 
than a specified number of such secu­
rities. not to exceed an odd lot. who 
tender all their securities before accept­
ing securities tendered by others on a 
pro rata basis."' 

Clause (C) of the proviso to paragraph 
lb) C6) of Proposed Rule 13e-4 would per­
mit an issuer to give security holders the 
opportunity to designate that their ten­
dered securities be accepted on an "all or 
none" or •·part or none" basis rather than 
pro rata." 

5, CONSIDERATION 

Paragraph lb) (7) of Proposed Rule 
13e-4 would require that the same con­
sideration be otrered to all security hold­
ers"' and that any increase in considera­
tion subsequently offered be paid for all 
securities previously tendered. Section 
14/d) <7i of the Act presently 1·equires 
that a person who makes a tender offer 
for equity securities and, prior to the ex­
piration thereof. increases the consider­
ation to b~ paid for such securities, must 
pay the mcreased consideration to all 
holders who have previously tendered 
their securities pursuant to the offer, 
without regard to whether such securi­
ties had been accepted before the in­
crease iu consideration was announced. 
This provJsion was designed "to assure 
fair treatment of those persons who 
ter:der their shares at the beginning of 
the te1lder period, and to assure equality 
or treatment among all shareholders who 
tender their shares."~· The Commission 
believes that the principle of fair treat­
ment embodied in Section 14(d> t 7) of 
the Act should be equally applicable to 
tender offers by issuer1;. 

6. ABSTENTION FROM OTHER PURCHASF.S OF 
THE SUBJECT SECURITY VNTIL TEN BUSI­
NESS DAYS AtTI:R THE OFFER EX.PIRES 

Paragraph <b> CB> or Proposed Rule 
13e-4 would prohibit purchases of the 
subJeet security by the issuer until at 
least ten business days after the offer 
terminates. This p1·ovision is intended 
to supplement and expand the prot~­
tion afforded by Rule lOb-13." The Com-
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mission believes that a period of ten 
business days after a tender offer is suf­
ficient to permit the impact of the offer 
on the market to subside before subse­
quent purchases are made. With respect 
to a tender offer by an issuer which is 
deemed to be a “ Rule 13e-3 transaction” 
within the contemplation of Proposed 
Rule 13e-3(a) (4) (see pages 2-3 supra), 
the Commission wishes commentators to 
specifically address the question of 
whether, with respect to post-tender offer 
purchases, the approach of paragraph 
(b) (8) of Proposed Rule 13e-4 or a modi­
fication of the approach of Proposed Rule 
14d-6,82 which would leave only the best 
price provision applicable to a bidder’s 
post-tender offer purchases, is more ap-. 
propriate for going private tender offers.

7. COVERAGE OF THE PROPOSED RULE

(a) Control persons. Section 13(e)(2) 
of the Act states that " I f lo r the purpose 
of this subsection, a purchase by or for 
the issuer or any person controlling, con­
trolled by, or under common control 
with the issuer or a purchase subject to 
control of the issuer or any such person, 
shall be deemed to be a purchase by the 
issuer.” The Commission believes that 
purchases by a person in a control rela­
tionship with an issuer should not be 
exempted from substantive tender offer 
regulation since a tender offer by such a 
person raises the same potential for 
fraud, deception, or manipulation as an 
offer by the issuer itself. As was noted 
by former Chairman Cohen:

We have found that purchases by a parent 
or a subsidiary of the issuer, or anyone else 
in a control relationship with the issuer, 
* * * give rise to similar problems (as pur­
chases by the issuer) * * * .*»

However, purchases by affiliates or per­
sons in a control relationship with an 
issuer are presently subject to regulation 
under the Williams Act.“ Nevertheless, 
because of the language of Section 13(e)
(2) of the Act,85 the Commission requests 
that commentators address the issue of 
whether tender offers by control persons 
should be exempted from some or all of 
the provisions of Proposed Rule 13e-4.

(b) Special Bids. The Commission has 
stated that “ a ‘special bid’ to purchase 
equity securities through the facilities of 
a national securities exchange * * * 
would constitute a ‘tender offer’ or ‘re­
quest or invitation for tenders’ within the 
meaning of Sections 14(d) and (e) of the 
Act.” 84 The practical effect of this posi­
tion has been to greatly reduce the pros­
pects of using the special bid technique 
since it is virtually impossible for a bid­
der to comply with the withdrawal and 
proration provisions of Section 14(d).®7

Since the Commission believes that the 
notice, withdrawal, proration and other 
substantive provisions of Proposed Rule 
13e-4 are essential for the fair and equal 
treatment of all securityholders, any 
benefit an issuer may derive from the use 
of a special bid88 is of secondary impor­
tance. In order to acquire its own secu­
rities, an issuer can still utilize open 
market or privately negotiated transac­
tions,* or, of course, a tender offer.

See footnotes at end of article.

8. EXEMPTIVE AUTHORITY

Paragraph (c ) of Proposed Rule 13e—4 
would exempt from its provisions calls 
or redemptions of a security in accord­
ance with the terms of its governing in­
strument, offers to purchase fractional 
interests in a security and offers to pur­
chase a security in connection with the 
statutory rights of dissenting security- 
holders. In addition, paragraph (c )(4 ) 
of Proposed Rule 13e-4 would authorize 
the Commission, upon written request or 
its own motion, to exempt any transac­
tion, either unconditionally or on spec­
ified terms and conditions, as not con­
stituting a fraudulent, deceptive or 
manipulative act or practice compre­
hended within the purpose of the Rule.

IV. S u m m a r y of P roposed Schedule 
1315-4

Section 13(e) (1) of the Act specifically 
addresses the need for disclosure in is­
suer repurchases (including tender of­
fers) by stating that:

Such rules (adopted by the Commission 
under Section 13(e) (1 ) ) may require an is­
suer to provide (shareholders with informa­
tion) relating to the reasons for such pur­
chases, the source of funds, the number of 
shares to be purchased, the price to be paid 
for such securities, (and) the method of pur­
chase * * *

This is not to suggest, however, that 
the disclosure required by an issuer ten­
der offer rule should exactly parallel 
third party tender offer disclosure. This 
was recognized both by commentators40 
and the Commission41 during the 1967 
hearings on the takeover bill. Accord­
ingly, the information which would be 
required by Proposed Schedule 13E-4 is 
somewhat different from that required 
for third party tender offers by Schedule 
14D-1.43 The terms “ bidder” and “ sub­
ject company” contained in Schedule 
14D-1 are not used in Schedule 13E-4: 
instead the term “ issuer” is used 
throughout. In addition, Item 2 of 
Schedule 14D-1, relating to the identity 

the bidder (i f other than the issuer), 
and Item 3 of Schedule 14D-1, concern­
ing past relationships, transactions or 
negotiations between the bidder and the 
issuer, are not included in Proposed 
Schedule 13E-4 because of the absence 
of a third party bidder. Information 
comparable to that required by Item 9 of 
Schedule 14D-1 ( “ Financial Statements 
of Certain Bidders” ) would not be re­
quired by Proposed Schedule 13E-4. Be­
cause Proposed Rule 13e-4 (unlike Sec­
tion 14(d)) is intended to apply to is­
suers required to file periodic reports 
pursuant to Section 15(d) of the Act, 
Item 3 of Proposed Schedule 13E-4 
(“ Purpose of the Tender Offer and Plans 
or Proposals of the Issuer” ) contains 
paragraph (h) (relating to the suspen­
sion of the obligation to file periodic re­
ports under Section 15(d) of the Act). 
Finally, commentators are requested to 
consider whether Instruction 2 to Item 
4 of Proposed Schedule 13E-4 (“ Interests 
in Securities of the Issuer” ), which is 
intended to facilitate efforts to preserve 
the confidentiality o f the tender offer in

order to avoid possible misuse of inside 
information, would adequately achieve 
that purpose.48

V. A d d itio nal I n q u ir ie s

A. DISSEMINATION OF TENDER OFFER MA­
TERIAL TO BENEFICIAL OWNERS

Paragraph (b) (2) of Proposed Rule 
13e-4 would require that a statement 
containing the information required by 
Proposed Schedule 13E-4 (or a fair and 
adequate summary thereof) be pub­
lished, sent or given to all holders of the 
subject securities. I f the issuer sends 
such a statement (or summary thereof) 
to record holders, it must also make a 
reasonable effort to send such statement 
(or summary) to all beneficial holders of 
the subject securities. An issuer shall be 
deemed to have made a reasonable ef­
fort to send the information to beneficial 
holders if it follows Instruction (1) (B) 
of Proposed Schedule 13E-4 which is 
similar to Rule 14b-l under the Act (17 
CFR 240.14b-l) relating to the proce­
dures for the dissemination of proxies 
and annual reports.

B. INCORPORATION BY REFERENCE

The Commission is soliciting comment 
on the appropriateness of utilizing some 
or all of the existing statutory tender 
offer provisions and existing (or pro­
posed) Commission rules which apply to 
third party offers, through incorporation 
by reference, in connection with issuer 
tender offer regulation. Thus, for ex­
ample, Rule 13e-4 could provide that the 
disclosure requirements of paragraph 
(b) (1) of the Proposed Rule would be 
satisfied if the issuer files a Schedule 
14D-1 (modified, where appropriate, to 
reflect disclosure deemed appropriate for 
issuers only) rather than a separate 
Schedule 13E-4.

C. THE NEED FOR A RECOMMENDATION 
STATEMENT

Although it does not appear likely that 
a recommendation statement would gen­
erally be utilized in connection with a 
tender offer by an issuer for its own se­
curities, situations may exist where offi­
cers, directors or securityholders of an 
issuer determine to recommend against 
the terms and conditions of an issuer 
tender offer. Commentators are asked 
to submit their views on the need for, and 
content of, a recommendation statement 
which would be utilized in connection 
with an issuer tender offer subject to 
Rule 13e-4.4i
D. RESTRICTIONS ON THE DURATION OF AN 

OFFER

There is presently no restriction on the 
length of time a tender offer (whether by 
an issuer or a third party) may remain 
outstanding. The Commission requests 
comments on whether and, if so, to what 
extent, it would be appropriate to limit 
the duration of a tender offer by an issuer 
for its own securities.
E. CERTAIN ADDITIONAL WITHDRAWAL RIGHTS

Notwithstanding the provisions of par­
agraph (b) (6) of Proposed Rule 13e-4,
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mission believes that a period of ten 
business days after a tender offer is su!­
.f!cient to permit t.he impact of the offer 
on the market to subside before sub.se­
quent purchases are made. With respect 
to a tender offer by an issuer which is 
deemed to be a "Rule 13e-3 transaction" 
within the contemplation of Proposed 
Rule 13e-3Ca> <4) csee pages 2-3 supra>, 
the Com.mission wishes commentators to 
specificallY addl·ess the question of 
whether, with respect to post-tender oll'er 
purchases, the approach of paragraph 
<b) (8) of Proposed Rule 13e-4 or a modi­
fication of the approach of Proposed Rule 
14d-6,"' which would leave only the best 
price provision applicable to a bidder's 
POSt-tender offer purchases, is more ap­
propriate for going private tender offers. 

7. COVERAGE OF TIU PROPOSED RULE 

<a> Control persons. Section 13<e> <2) 
of the Act states that "[flor the purpose 
or this subsection. a purchase by or for 
the issuer or any person controlling, con­
trolled by. or under common control 
with the issuer or a purchase subject to 
control or U1e issuer or any such person, 
shall be deemed to be a purchase by the 
issuer." The Commission believes that 
purchases by a person In a control rela­
tionship with an issuer should not be 
exempted from substantive tender o:trer 
regulation since a tender offer by such a 
person raises lhe same Potential for 
fraud, deception, or manipulation as an 
offer by the issuer itself. As was noted 
by former Chairman Cohen: 

We have found that purchases by a parent 
or a subsldiary o! the is:5uer, or anyone else 
In a control relationship with the ISliUer, 
• • • give rise to slmllar problems (as pur­
chases by the L'>5Uer) • • • ... 

However, purchases by affiliates or per­
sons in a control relationship with an 
issuer a.re presently subject to regulation 
under the Williams Act."' Nevertheless, 
because of the language or Section 13Ce) 
(2l o! U1e Act,"' the Commission requests 
that commentators address the issue of 
whether tender offers by control persons 
should be exempted from some or all of 
the provisions o! Propased Rule 13e--4. 

(b) Special Bids. The Commission has 
stated that "a 'speclal bid' to purchase 
equity securities through the facilities of 
a national securities exchange • • • 
would constitute a •tender offer' or 're­
quest or invitation for tenders' within the 
meaning of Sections 14(d) and <e) of the 
Act." .. The practical e1l'ect of this posi­
tion has been to greatly reduce the pros­
pects of using the special bid technique 
since it 1s virtually impossible for a bid­
der to comply with the withdrawal and 
proration provisions of Section l4(d) !" 

Since the Commission believes that the 
not.ice, withdrawal, proration and other 
substantive provi.,sions of Proposed Rule 
13e--4 are essential for the fair and equal 
treatment of all securltyholders, any 
benefit an issuer may derive from the use 
of a special bid .. l.s of secondary 1.mpar­
tance. In order to acquire its own secu­
rities, an issuer can still utilize open 
market or prlvat.ely negotiated transac­
tions,• or, of eoun;e. a tender off'er. 

See tootnotea at end or s.rttcle. 
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8. EXXKP'DVE AUTHORITY 

Paragraph <c) of Proposed Rule 13e-4 
would exempt from its provisions calls 
or redemptions of a security in accord­
ance wlt.h the terms of its governing Jn­
strument. offers to purchase fractional 
interests in a security and offers to pur­
chase a security tn connection with the 
statutory rights of dissenting securlty­
holders. In addition, paragraph (c> (4) 
of Proposed Rule 13e--4 would authorize 
the Commission, upon written request or 
its own motion, to exempt any transac­
tion, either unconditionally or on spec­
ified terms and conditions. as not con­
stituting a fraudulent, deceptive or 
manipulative act or practice compre­
hended \\-ithin the purpose of the Rule. 

IV. $m.u.L\RY OF PllOPOSED ScHEDULE 
13E--4 

Section 13<e> cl) of the Act specifically 
addresses the need for disclosure in is­
suer repurchases tincluding tender of­
fers) by stating that: 

Such rules (adopted by the Comml&slon 
under Section 1.S(e) (I)) may requJre en Is­
sue?' to provide (shareholdeTS with ln!orm&­
Uon) relating to the reasons for such pur· 
chases. the source of funds, the number of 
shares to be purchased, the price to be pa.Id 
ror such securJtlcs. (and) the method or pur• 
chase. ••• 

This ls not to suggest. however, that 
the disclosure required by an issuer ten­
der offer rule should exacUy parallel 
third party tender offer disclosure. This 
was recognized both bv commentators"" 
and the Commission.,_ during the 1967 
hearings on the takeover bill. Accord­
ingly, the information which would be 
required by Proposed Schedule 13E-4 1s 
somewhat. different from that required 
for third party tender offers by Schedule 
140-1.• The terms "bidder" and "sub­
ject company·• contained in Schedule 
14D-l are not used in Schedule 13E-4; 
instead the term "issuer" is used 
throughout. In addition, Item 2 of 
SChedule HD-1, relating to the identity 
of the bidder Cif other than the issuer>, 
and Item 3 of Schedule 14D-l, concern­
Ing past relationships, transactions or 
negotiations between the bidder and the 
issuer, are not included in Proposed 
Schedule 13E-4 because of the absence 
of a third party bidder. Information 
comparable to that required by Item 9 of 
Schedule 140-1 ("Financial Statements 
of Certain Bidders") would not be re­
qulred by Proposed Schedule 13E-4. Be­
cause Proposed Rule 13e-4. (unlike Sec­
tion 141d) > ls intended to apply to is­
suers required to file periodic reports 
pursuant to Section 15<d> of the Act, 
ltem 3 of Proposed Schedule 13E-4 
<"Purpose of the Tender Offer and Plans 
or Propasals of the Issuer"> contains 
paragraph Ch) (relating to the suspen­
sion of the obligation to file periodic re­
ports under Section 15Cd) of the Act>. 
Finally, commentators are requested to 
consider whether Instruction 2 to Item 
4 of Proposed Schedule 13E-4 <"Interests 
in Securities of the Issuer">, which 1s 
intended to facilitate efforts to preserve 
the confidentiality of the tender ofl'er 1n 

order to a.void possible misuse of inside 
information, would adequa.t.ely achieve 
that pun:>Ose. •• 

V. ADDlllONAL INQUIRIES 

A. DISSEIONATlON OF TEND.ER OFFER MA­
TE.IIL\L TO BENl;FICIAL OWNERS 

Paragraph Cb) <2> of Propased Rule 
13e-4 would require that a. statement 
containing the information requlred by 
Proposed Schedule 13E-4 <or a fair and 
adequate summary thereof> be pub­
lished, sent or given to 1IJ.l holders of the 
subject securities. U the issuer sends 
such a statement <or summary thereof) 
to record holders., it mllSt also make a 
reasonable effort to send such statement, 
<or summary) to all beneficial holders of 
the subject securities. An issuer shall be 
deemed to have made a reasonable ef­
fort to send the information to beneficial 
holders if it follows Instruction < l> CB) 
of Proposed Schedule 13E-4 wlllch Is 
similar to Rule 14b-l under the Act (17 
CFR 240.14b-1) relating to the proce­
dures for the dissemination of proxies 
and annual reports. 

B. INCORPOBATION BY REFEIU:NCE 

The Commission ts soliciting comment 
on the appropriateness of utill.zing some 
or all of the existing statutory tender 
offer provisions and existing <or pro­
posed> Commission rules which apply lo 
third party oliers, through incorporation 
by reference. in connection with issuer 
tender offer regulation. Thus, for ex­
ample, Rule 13e-4 could provide that the 
disclosure requirements of paragraph 
(b) Cl) of the Proposed Rule would be 
satisfied 1f the issuer files a Schedule 
14D-l (modified, where appropriate. to 
reflect disclosure deemed appropriate for 
issuers only) rather than a separate 
Schedule 13E-4. 

C. THE NEED FOR A Rf!COKYENDATlON 
STA'IEVENT 

Although it does not appear likely that 
a recommendation statement would gen­
erally be utilized in connection with a 
tender offer by an issuer for its own se­
curities. situations may exist where offi­
cers, directors or securityholders of an 
issuer determine to recommend a~st 
the terms and conditions of an Issuer 
tender offer. Commentators are asked 
to submit their views 011 the need for, and 
content of, a recommendation statement 
which would be utilized in connection 
with an Issuer tender offer subject to 
Rule 13H." 

D. RESTRICTIONS ON THE DURATION OF AN 
OFFER 

There is presently no restriction on the 
length of ti.me a tender offer (whether by 
an issuer or a third party) may remain 
outstanding. The Commissfon requests 
comments on whether and, U so, to what 
extent, it would be appropriate to limit 
the duration of a tender offer by an Issuer 
for its own securities. 
E. CERTAIN ADDITIONAL WITBDRAWAL RIGHTS 

Notwithstanding the provisions of par­
agraph <b) (6) of Proposed Rule 13e--4, 
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which permit a tendering securityholder 
to withdraw his securities after the expi­
ration of forty business days from the 
commencement of the tender offer if such 
securities have not been accepted for 
payment by the issuer, a tendering se­
curityholder may nonetheless be deprived 
of access to his securities for an extended 
period of time. Accordingly, the Commis­
sion requests comment on whether the 
proposed Rule’s forty business day with­
drawal period should be shortened and 
whether the ten business day uncondi­
tional withdrawal period in the proposed 
Rule should be lengthened.

E ffects o n C o m p e t it io n

The Commission is not aware of any 
burden on competition imposed by Pro­
posed Rule 13e-4 and Schedule 13E-4 
that would not be necessary or appro­
priate in furtherance of the purposes of 
the Act; however, comments on the im­
pact of Proposed Rule 13e-4 and Pro­
posed Schedule 13E-4 on competition in 
light of the purposes of the Act are spe­
cifically requested.*5

R equest for C o m m e n t

Accordingly, it is proposed to amend 
Title 17 of the Code of Federal Regula­
tions, Chapter n , by adding § 240.13e-4 
and § 240.13e-101 pursuant to the au­
thority under the Securities Exchange 
Act of 1934 (15 U.S.C. 78a et seq., as 
amended by Pub. L. No. 94-29, 89 Stat. 
97 (June 4, 1975)). Rule 13e-4 and 
Schedule 13E-4 are proposed pursuant to 
Sections 3(b), 10(b), 13(e), 14(e) and 
23(a) of the Act (15 U.S.C. 78c(b), j(b ), 
m (e ),n (e ) an d w (a )).
§ 240.13e—4 Tender offers by issuers.

(a) It shalLhe a fraudulent, deceptive
or manipulative act or practice for an 
issuer which has a class erf equity secu­
rities registered pursuant to Section 12 
of the Act or which is required to file 
periodic reports pursuant to Section 15
(d) of the Act or which is* a closed-end
investment company registered under 
the Investment Company Act of 1940, to 
purchase, directly or indirectly, any of 
its equity securities in a tender or ex­
change offer:

(1) As to which adequate disclosure 
of the terms of the offer, its purpose and 
other material information relevant to 
the offer has not been made ;

(2) Which unreasonably discrimi­
nates among holders of securities which 
are the subject of the offer;

(3) Which is of unduly short duration 
or unduly restricts the right of persons 
tendering in response to the offer to 
withdraw their tendered securities;

(4) As to which the issuer unduly 
delays either the payment for securities 
tendered and accepted or the return of 
securities not accepted; or

(5) Which is employed by an issuer,
directly or indirectly, for the purpose of 
creating or sustaining false or mislead­
ing market prices for the securities 
which are the subject of the offer.

(b) As a means reasonably designed 
to prevent fraudulent, deceptive or 
manipulative acts or practices in con-

See footnotes at end of article.

nection with tender offers subject to the 
provisions of paragraph (a) of this sec­
tion, it shall be unlawful for an issuer 
which has a class of equity securities 
registered pursuant to Section 12 of the 
Act or which is required to file periodic 
reports pursuant to Section 15(d) of the 
Act or which is a closed-raid investment 
company registered under the Invest­
ment Company Act of 1940, directly or 
indirectly, to make a tender offer for any 
class of its equity securities unless 
simultaneously with or prior to the time 
the tender offer is first published, sent 
or given to securityholders:

(1) The issuer files ten copies of an 
Issuer Tender Offer Statement on 
Schedule 13E-4 (§ 240.l3e-100) includ­
ing all exhibits, with the Commission.

(2) A statement containing the in­
formation required by paragraph (b) (1) 
of this section, or a fair and adequate 
summary thereof, is published, sent or 
given to all holders of the subject secu­
rities, and, if the issuer sends such a 
statement or summary to all record 
holders, it makes a reasonable effort to 
send the statement or summary to all 
beneficial holders of its subject securi­
ties. For purposes of this section, an is­
suer which follows the procedures spec­
ified in Instruction (1) (B) of Schedule 
13E-4 shall be deemed to have made a 
reasonable effort to send the statement 
or summary.

(3) The tender offer shall remain 
open until the expiration of at least 
fifteen business days from the time defin­
itive copies of the offer are first pub­
lished, sent or given to securityholders.

(4) The tender offer shall be made to 
all securityholders of the class of secu­
rity subject thereto: Provided, however, 
That this provision shall not prohibit a 
tender offer which is limited to persons 
who own, of record or beneficially, an 
aggregate of less than one hundred 
shares of such security.

(5) Securities tendered pursuant to 
the tender offer may be withdrawn at 
any time until the expiration of ten busi­
ness days after the time definitive copies 
of the offer or request or invitation are 
first published, sent or given to security- 
holders, and, if not accepted for pay­
ment by the issuer, at any time during 
the seven business days following the 
date a Schedule 14D-1 (§ 240.14d-lQ0) is 
filed with the Commission relating to a 
competing tender offer by a subsequent 
bidder, and at anytime after forty busi­
ness days from the date of the original 
tender offer or request or invitation.

(6) I f the number of securities ten­
dered within ten business days after 
commencement of the tender offer ex­
ceeds the number of securities that will 
be accepted, all securities tendered will 
be accepted as nearly as possible on a 
pro rata basis (disregarding fractions) 
according to the number of securities 
tendered by each securityholder. The 
provisions of this section shall also apply 
to securities deposited within ten busi­
ness days after notice of an increase in 
the consideration offered to security- 
holders, as described in paragraph (b).
(7); of this section, is first published,

sent or given to securityholders; Pro­
vided, however, That this provision shall 
not prohibit the issuer from (i) accept­
ing all securities tendered during the 
term of the offer oh a pro rata basis; or 
(ii) accepting all securities tendered by 
holders of less than one hundred shares 
of such security who tender all their 
securities, before prorating securities 
tendered by others; or (iii) permitting 
securityholders who tender all securities 
held by them and who desire to have 
either all or none, or at least a minimum 
number or none, of their tendered se­
curities accepted, to so designate when 
tendering their securities.

(7) The issuer offers the same con­
sideration to all securityholders; and if, 
after the tender offer is published, sent 
or given, the consideration offered is in­
creased, the issuer pays such increased 
consideration to all holders of such se­
curities who previously have tendered 
their securities: Provided, however, That 
in connection with a tender offer made 
only to holders of less than one hundred 
shares of such security the terms of the 
offer may provide for the same formula 
for determining the consideration of­
fered to all holders of less than one 
hundred shares.

(8) No purchases of such securities 
(otherwise than pursuant to the offer) 
are made by the issuer until at least ten 
business days after the termination of 
the offer.

(9) The issuer either pays the offered 
consideration or returns the securities 
deposited by or on behalf of security- 
holders within a reasonable time after 
the termination of the tender offer.

(c) This rule shall not prohibit:
(1) Calls or redemptions of any se­

curity in accordance with the terms and 
conditions of the governing instruments;

(2) Offers to purchase securities evi­
denced by a scrip certificate, order form 
or similar document which represents a 
fractional interest in a share of stock 
or similar security;

(3) Offers to purchase securities pur­
suant to a statutory procedure for the 
purchase of dissenting securityholders’ 
securities; or

(4) Any other transaction or trans­
actions if the Commission, upon written 
request or upon its own motion, exempts 
such transaction or transactions, either 
unconditionally, or on specified condi­
tions, as not constituting a manipulative 
or deceptive device or contrivance or a 
fraudulent, deceptive or manipulative 
act or practice comprehended within the 
purpose of this section.

I nstruction

(1) The tender offer shall be deemed “pub­
lished, sent or given to securityholders” for 
purposes of this section if the issuer com­
plies fully with one of the following :

(A ) Long-form publication. Publishing 
the formal offer containing the information 
required by paragraph (b ) (1) of this section 
in a newspaper which, depending on the 
facts and circumstances involved, may re­
quire publication in a newspaper with a na­
tional circulation or may only require pub­
lication in a newspaper with metropolitan or 
regional circulation;
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...,hlch pnmlt a tendering securltyholder 
to withdmw bis securities after the expi­
ration of forty busloesa cinYs from the 
commencement of the tender offer I! such 
iecuritleti have not been accepted for 
payment by the issuer, a tendei-ing se­
curttyholder may noneU1eless be deprived 
o! access to his securities for an extended 
period of time. Accordingly, the Commls-
1don requests comment on whether the 
proposed Rule's forty business day with­
drawal period should be shortened and 
whether the ten business day uncondi­
tional withdrawal period In the proposed 
Rule should be leru:t.hcned. 

EFFECTS ON COMPETITION 

The Commission is not aware of any 
burden on competition imposed by Pro­
Posed Rule 13e--4 and Schedule 13E-4 
tha.t would not be necessary or nppro­
prlate in furtherance of the purposes of 
the Act; however, comments on the im­
pact or Proposed Rule l3e-4 and Pro­
posed Schedule 13E--4 on compeUUon in 
light of the purposes ot the Act are spe­
cifically requested.' 

REQUEST FOR COMll!.ENT 

Accordingly, it ls proposed to amend 
Title 17 of the Code o! Federal Regula­
tions, Chapter II, by adding ~ 240,13e-4 
and I 240.13e-101 pursuant to Lhe au­
thority under the Securities Exchange 
Act of 1934 (15 U.S.C. 78a et seq., as 
amended by Pub. L. No. 94-29, 89 Stat. 
97 CJw1e 4, 1975> >. Rule 13e-4 and 
Schedule 13E-4 are proposed pursuant to 
Sections 3(b), l0<b>, 13Ce>, 14(e> and 
23<a> of the Act 05 U.S.C. 78c<b>, j(b>. 
m<e>, nCe> and w<a>). 
§ 240.13,._1 Tt>ndcr offr.r<i by i •urr .. 

(a1 It shall be II fraudulent. decepUve 
or manipulative act or practice for an 
issuer wllich has II class of equity secu-
1it1es registered pursuaut to Section 12 
or the Act or which 1s required to file 
periodic reports pursun.nt to section 15 
<d> of the Act or which 1s a closed-end 
investment company registered under 
the Investment company Act of 1940, to 
purchase, directly or indirectlY, any of 
its equity securities In a tender or ex­
change offei·: 

U> A3 to which adequate disclosure 
or the terms of the offer, Its purpose and 
other material information relevant to 
the offer hns not been made; 

(2) Which unreasonably discrimi­
nates among holders of securiU \\hlch 
are the liUbJcct of the offer; 

(3) Which Is of unduly short duration 
or unduly restr.lcts U1e right or persons 
tenderlng in response to U1e , trer to 
Withdraw U11.'fr tendered securities; 

<4> A to which the issuer unduly 
delal's either the payment for ecuriUes 
tendered and accepted or the r turn of 
sccur1Ues uot accepted; or 

5> Which JS employed bj an Issuer, 
dlrecUy or l.11d1rectly for the ;>urpose of 
crea Ing or susto.lnlnc false or mislead­
mg market prices !or the sccurtUcs 

h1ch are the subject or the offer.. 
<bl As a means reasonably designed 

to prevent fraudulent. deceptive or 
manipulative acts or practices In con-

See footnotes at end or nr1lclc. 

PROPOSED RULES 

nect.lon with tender offers subject to the 
provisions of paragraph Ca> or tllis i;ec­
tion, It shall be unlawful for an issuer 
which has a class of equity 6eeurltles 
registered pursuant to Section 12 of the 
Act or which 1s rcqu.ired to file periodic 
reports pursuant to Section 15<d> of the 
Act or which Is a closed-end investment 
company registered under the Invest­
ment Compll.llY Act of 1940, directly or 
indirectly, to make a. knder offer for any 
class of its equity S(.'CUritles unless 
simultaneously with or prior to the Ume 
the tender oiler is first published, sent 
or given to 6CCUrlcyholders: 

(1 > The ~uor files ten copies of an 
lssuer Tender Offer Statement on 
Schedule 13E-4 (§ 240.l3e-100) includ­
ing all exhiblt.s, with the Commission. 

(2) A statement containing the in­
formation required by paragraph lb> Cl> 
o! this section, or a fair and adequate 
summacy thereof, is published, sent or 
alven to all holders of the subJect secu­
rities. and, if the issuer sends such a 
statement or summary to all record 
holders, it makes a reasonable effort to 
send the statement or swnmary to all 
beneficial holders of its subject securi­
ties. For purposC!I of this section, an ls­
suer which follows the procedures spec­
ified in Instruction (1) (B) or Schedule 
13E-4 shall be deemed Lo have made a 
reasonable effort to send U1e stat.emo1t 
or summary. 

13> The tender offer shall remain 
open until the expiration of at least 
rutcen business days !rom the time defln­
ltlve copies or the oiler are first pub­
li~hed, sent or glveo to securltyholders. 

(4) The tender offer shall be made to 
all securityholders of tJ.1e class of secu­
rity subject thereto: Provided, however, 
That this provlsJon shall not prohibit a 
tender offer which is limited to persons 
who own, of record or beneficially, nn 
aggregate or less than one hundred 
shares of such security. 

(5> Secur!Ucs tendered pursuant to 
the tender ofl'cr may be ,,lthdrawn at 
nny time until the e,cpiration of ten busi­
ness days aft.er the time definith:e copies 
of the otter or request or ln,ltation are 
first published, sent or lven to security­
bolders, and, if not accepted for pny­
mcnt by the isruer, at nny time during 
tho seven busmess da} s following the 
elate a Schedule 14D 1 1§ 2·10 14d-100> is 
filed with the commission relating to n 
competing tender offer by n liUbsequent 
b ddcr, and nt nny time after fort b 1-
ness days from the date o! the o l 
tender offer or request or 1m'1tat1on 

<6> I! the number or ecurlt..ies ten~ 
dered within ten busine dnys n.fter 
commencement or the tender offer ex­
ceeds the number or s curl es thnt will 
IJe nccepted, nil sccur1Ucs tendered "111 
be accepted ns nearly as 1>0ss1ble on I\ 
pro rata b:isi (di regarding fraction ) 
nccording to the number of securities 
tendered by each securltyholder. The 
provisions of this s~Jon shnll also npply 
to securities deposited within ten busi­
ness days aftc1· notice or nn mcreasc in 
the considerat1on offered to securlty­
holders. ns described in paragraph (b) 
(7i . of this section, is first published, 
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sent or given to securityholders; Pro­
vided, howei,er, That this pro,1sion shall 
not prohibit the Issuer from U) accept­
ing all securities tendered during the 
term of the offer on n pro ratn basls: or 
1 ii> nccepting all securities tendered by 
holders o! less than one hundred shares or sucb security who tender nll their 
securities, before prorating securities 
tendered by others; or <Iii) permitting 
securJtyholders who tender nil securities 
held by them and who desire to have 
either all or none or at least a minimum 
number or none, of their tendered se­
curities accepted. to so designate when 
tendering their securities. 

(7> The issuer offers the same con­
sideration to all &ecurltyholders; and if, 
after the tender offer ls published, sent 
or given, the consideration offered 1s in­
creased, the issuer pays such Increased 
consideration to all holders of such se­
curltics who previously have tendered 
their securities: Pro,;ided, however, That 
in connection with a tender offer made 
only to holders of less than one hundred 
shares of such security the terms of the 
offer mny provide for the samo formula 
for determining Lhc consideration of­
fered to all holders of less than one 
hundred shares. 

(81 No purchases o! such securities 
<otherwise than pursuant to the o!fer) 
are made by the Issuer until at least ten 
business days after the termination of 
the offer. 

(9l The issuer either pays Lhe offered 
collSlderatlon or returns the securities 
depcslted by or on behalf or security­
holders witi1ln a reasonable time after 
the termination of the tender offer. 

Cc) This rule shnll not prohibit: 
U) Calls or redemptions o! any se­

cunty In accordance ~ Ith the terms and 
conditions of the governing Instruments; 

<2> Otrers to purchase securities evi­
denc.ed by a scrip certiftcate, order form 
or similar document which represents a 
fractional interest in a share of st-0ck 
or similar security: 

(3) Otrcrs to purch:ise securities pur­
suant to a statutory procedure for the 
purchnse of dissenting securltyholders' 
securities, or 

(4> Any other trnn~ctlon or trans­
actions IC the Commission, upon written 
request or upon Its own motion, exempts 
such tr n action or transactions, either 
unconditionally, or on speclflcd condi­
tions, . not constitutln a man! >ulattvc 
or deceptive devJce or contrlv nee or a 
fraudulent, dccep l\'e oi- mnn Plllntivc 
net or pracLlce comprch d I he 
purpo 1 tWs section. 

1.,,.,,..,-::-,,-,·n,., 

der offer &II btl d p ':I-
nt or given to 8 ct!Tltyhold rs r r 
of thlS section IC the I ter co -

pl cs r 1 with one or the to tow! 
(A) I.Ong-form bllcat on l'ubUshlng 

lhe torn I otrer containing the lnCorm:Ulon 
requ red b} _parogrnph (b) (l l of t.hls accuou 
In & UC\\ paper v.hlch, depending on the 
!act~ l\llll drcnm tnnces lnvoh od, mny re• 
quire publication In II newspaper wlt.h a n11-
tlo!'llll clrculatton or mny only require pub­
lication In a newspaper wttb metropollt&n or 
regional clrculatlon, 
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'(B) Use of stockholder and other lists. 
Mailing the formal offer containing the in­
formation required by paragraph (b ) (1 ) of 
t.v»<g section to all persons named on the 
issuer’s most recent list of securityholders, 
furnishing the number of copies -of the for­
mal offer requested by brokers, banks and 
similar persons whose names appear or whose 
nominees appear on the list of security- 
holders or who are listed as participants on 
the most recent security position listing of 
any clearing agency which acts as a deposi­
tory requesting such persons to forward such 
formal offer to the beneficial owners of such 
securities in a timely manner and under­
taking to pay the reasonable expenses of
such persons in forwarding such informa­
tion; or

(C ) Summary publication. Publishing a 
summary advertisement of such tender offer 
in a newspaper which, depending on the 
facts and circumstances involved, may re­
quire publication in a newspaper with a na­
tional circulation or may only require pub­
lication in a newspaper with metropolitan 
or regional circulation. The summary adver­
tisement shall include at least:

(1) The Identity of the issuer;
(2) The-amount and class of securities be­

ing sought and the price being offered;
(3) The scheduled expiration date of the 

tender offer and whether it may be extended;
(4) The general purpose of the tender 

offer;
(5) Appropriate instructions for record 

holders and beneficial owners of securities of 
the class being sought regarding how to ob­
tain promptly, at the expense of the issuer, 
the information required by paragraph (b ) 
(1) of this section; and

(6) A statement that the information re­
quired by paragraph (b ) (1 ) of this section 
Is Incorporated by reference into the sum­
mary advertisement of the tender offer.

Instruction

(2) Material changes to the information 
first published, sent or given to security- 
holders pursuant to this section shall be 
promptly disseminated by the issuer in the 
manner in which the formal offer was first 
published, sent or given to securityholders.

§ 240.13e—101 Schedule 13E -4 . Tender 
O ffer Statement Pursuant to Section 
1 3 (e ) ( 1 ) o f the Securities Exchange 
Act o f 1934.

(Amendment N o .____ )

(Name of issuer)

(Title of class of securities)

(CUSIP number of class of securities)

(Name, address and telephone number of 
person authorized to receive notices and 
communications on behalf of the issuer)

y
N ote.— Ten copies of this statement, in­

cluding all exhibits, should be filed with the 
Commission.

I nstructions

A. The item numbers and captions of the 
items shall be included but the text of the 
items is to be omitted. The answers to the 
items shall be so prepared as to indicate 
clearly the coverage of the items without 
referring to the text of the items. Answer 
every item. If an item is Inapplicable or the 
answer is in the negative, so state.

B. Information contained in exhibits to the 
statement may be incorporated by reference 
in answer or partial answer to any item or

See footnotes at end of article.

sub-item of the statement unless it would 
render such answer incomplete, unclear or 
confusing. Matter incorporated by reference 
shall be clearly identified in the reference by 
page, paragraph, caption or otherwise. An 
express statement that the specified matter 
is incorporated by reference shall be made at 
the particular place in the statement where 
the information is required.

C. If the statement is filed by a partner­
ship, limited partnership, syndicate or other 
group, the information called for by Items 
2-7, inclusive, shall be given with respect to 
(i) each partner of such partnership; (ii) 
each partner who is denominated as a gen­
eral partner or who functions as a general 
partner of such limited partnership; (ili) 
each member of such syndicate or group; 
and (iv) each person controlling such part­
ner or member. If the issuer is a corporation 
or if the statement is filed by a corporation 
the information called for by Items 2-7 shall 
be given with respect to (a ) each executive 
officer and director of such corporation; and
(b ) each person controlling such corpora­
tion; and (c) each executive officer and di­
rector of any corporation ultimately in con­
trol oi such corporation. Executive officer 
shall mean the president, secretary, treasurer 
and vice president in charge of a principal 
business function (such as sales, administra­
tion or finance) and any other person who 
performs similar policy making functions for 
the corporation. It is assumed that a re­
sponse to an item in the statement is made 
with respect to the issuer referred to in this 
Instruction unless there is a specific indi­
cation to the contrary.

D. Upon termination of the tender offer, 
the issuer shall promptly file a final amend­
ment to Schedule 13E-4 disclosing all mate­
rial changes in the items of that Schedule 
and stating that the tender offer has termi­
nated, the date of such termination and the 
results of such tender offer.

Item 1.— Security and issuer, (a ) State the 
name of the issuer and the address of its 
principal executive office;

(b ) State the exact title and the number 
of shares outstanding of the class of securi­
ties being sought; the exact amount of such 
securities being sought and the considera­
tion being offered therefore; whether any 
such securities are to be purchased from an 
officer, director or control person of the is­
suer or any affiliate of the issuer, and the 
details of each such transactions; and

(c) Identify the principal market in which 
such securities are being traded and state 
the high and low sales prices for such securi­
ties as reported in the consolidated transac­
tion reporting system or such principal ex­
change (or, in the absence thereof, the range 
of high and low bid quotations) for each 
quarterly period during the past two years.

Item 2.— Source and amount of funds or 
other consideration, (a ) State the source and 
total amount of funds or other consideration 
for the purchase of the maximum number of 
securities for which the tender offer is being 
made.

(b ) I f all or any part of such funds or 
other consideration is or is expected to be, 
directly or indirectly, borrowed for the pur­
pose of the tender offer:

(1) Provide a summary of each loan agree­
ment or arranagement containing the ident­
ity of the parties, the term; the collateral, the 
stated and effective interest rates, and other 
material terms or conditions relative to 
such loan agreement; and

(2) Briefly describe any plans or arrange­
ments to finance or repay such borrowings, or 
if no such plans or arrangements have been 
made, make a statement to that effect;

(c) If the source of all or any part of the 
funds to be used in the tender offer is a loan 
made in the ordinary course of business by a

b ank as defined b y Section 3(a) (6) of the 
Act, the issuer filing the Schedule 13E-4 may 
request, in accordance with the provisions of 
Rule 24b-2 (17 CPR 240.24b-2) under the 
Act, that the name of such bank not be made 
available to the public.

Item 3.— Purpose of the tender offer and 
plans or proposals of the issuer. State the 
purpose or purposes of the tender offer, 
whether the securities are to be retired, held 
in the treasury of the issuer, or otherwise 
disposed of, Indicating such disposition, and 
any plans or proposals which relate to or 
would result in:

(a ) An extraordinary corporate transac­
tion, such as a merger, reorganization or 
liquidation, involving the issuer or any of 
its subsidiaries;

(b ) A sale or transfer of a material 
amount of assets of the issuer or any of its 
subsidiaries;

(c) Any change in the present board of 
directors or management of the issuer in­
cluding, but not limited to, any plans or
proposals to change the number or the term 
of directors or to fill any existing vacancies 
on the board;

(d ) Any material change in the present 
capitalization or dividend policy of the is­
suer;

(e ) Any other material change in the is­
suer’s corporate structure or business, in­
cluding, if the issuer is a registered closed- 
end investment company, any plans or pro­
posals to make any changes in its investment 
policy for which a vote would be required 
by Setcion 13 of the Investment Company 
Act of 1940;

( f ) Causing a class of equity securities of 
the issuer to be delisted from a national se­
curities exchange or to cease to be author­
ized to be quoted in an inter-dealer quota­
tion system of a registered national securi­
ties association; or

(g ) A class of equity securities of the 
issuer becoming eligible for termination 
of registration pursuant to Section 12(g) (4) 
of the Act.

(h ) The suspension of the issuer’s obli­
gation to file reports pursuant to Section 
15(d) of the Act.'

Item 4.— interest in securities of the is­
suer. Describe any transaction in the class of 
subject securities that was effected during 
the past 40 business days by any person re­
ferred to in Instruction C and by each as­
sociate or subsidiary of such person, includ­
ing any executive officer or director of any 
such subsidiary.

I nstructions

1. The description of a transaction re­
quired by this Item shall include, but not 
necessarily be limited to: (1) The identity 
of the person covered by this Item who ef­
fected the transaction; (2) the date of the 
transaction; (3) the amount of securities 
involved;, (4) the price paid for each such 
security; and (5) where and how the trans­
action was effected.

2. If the information required by this Item 
is available to the issuer at the time this 
statement is initially filed with the Com­
mission pursuant to Rule 13e-4 ( § 240.13e- 
4 (b ) ) , such Information should be included 
in such initial filing. However, if such in­
formation is not available to the issuer at
the time of such initial filing, it should be 
filed with the Commission promptly but in 
no event later than two business days after 
the date of such filing and, if material, 
should be disclosed to securityholders of the 
issuer in a manner similar to that in which 
the tender offer was first published, sent or 
given to such securityholders.
Item 5.-—Contracts, Arrangements, Under­
standings or Relationships With Respect to 
the Issuer’s Securities. Describe any contract,
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(B) U&e oJ stockholder and other Zlsts. 
Ml\illng the tonnal otter contaln1ng the ln­
tormatlon requtred by paragraph (b) (1) of 
tWs section to all persons named on the 
Issuer's most recent list of aecurltyholders, 
furnl.sh1Dg the number of copies of the for­
mal offer requested by brokers, banka and 
111muar persons whose names appear or whose 
nominees appear on the list of security­
holders or who are listed M part1clpanta on 
tbe moot recent security posltlon Ustlng of 
o.ny clearing agency which acts as a deposi­
tory requestl.ng such pen;ons to forward such 
formal offer to the beneflclal owners of such 
securltles In a timely =er and under­
taking to pay the r~nable expenses of 
such persons In forwarding such Informa­
tion: or 

(C) Summary publlc11t101t. Pub118lllng a 
summary advertisement or suCh tender offer 
In a newspaper which. depending on the 
tacts and circumstances Involved, may re­
quire publication tn a newspaper with a na­
tional circulation or may only require pub­
Uoatlon ln a newspaper wtth metropoUtan 
or regtone.l circulation. The summary adver­
tisement shall Include a.t least: 

(1) The Identity of the Issuer; 
(2) The-amount and class ol securttles be­

ing sought IUld the price being offered; 
(3) The scheduled exptratlon date of the 

t&nder offer and whether It ma.y be extended; 
(~) The general purpose or the tender 

offer; 
(5) Appropriate tnstruotlons for record 

holders and heneflclo.1 owners of securltle6 of 
the class being sought rega.rdlng how to ob­
tain promptly. at the expense of the issuer, 
the lnformo.t1on required by paragraph (b) 
( 1) of this section; and 

(6) A statement that the Information re­
qulred by paragra.ph (b) ( l) of this section 
ls Incorporated by reference Into the sum­
mary adverttsement ot the tender offer. 

lNSTllt7CTION 

(2) Material cbtlllges to the l.n!ormstlon 
ftrst published, gent or given to iaecurlty­
holders pursuant to this section &hall be 
promptly dl.sseminated by the Issuer ln the 
manner ID which the fonnal offer was tlrat 
publlahed, 68Jlt or given to securltyholders. 

§ 240.)3t--l01 Srhedule l 3E-4. Tender 
Offer Statement Pur11uont to Section 
13 ( <') ( 1 ) of tl,e Seeurilies Exchange 
Ac1 of 1931. 

(Amendment No. ____ ) 

(Name Of Issuer) ----------

(Title of class o1 securl~le;r------­

(CUSIP number o! class ot securities) 

(Name, - a.ddress and t.elephone ;~~ -~r 
person autholized to receive notices and 
communJcatlons on behalt ot the issuer) 

NO'l'l!.-Ten copies ot thls !Statement. In-
cluding all exhibits, should be filed with t.he 
commission. 

INSTllUCTIONS 

A. The Item numbera and captJons or the 
1telll8 llhllll be Included but the text of the 
items Is to be omitted, Tbe answers to the 
ltenu; shall be so prepared as to lncllcate 
clea.rly the coverage or the lt.elnil without 
rererrlng to the text or the Items. Answer 
every Item. It an Item Is lnapplleable or the 
answer ls In the negative. so state. 

B. information contained ID exhibits to tl1e 
statement may be lncorporatecl by reference 
in a.nswer or partial answer to a.ny item or 

see footnotes at end of article. 
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sub-ltem of the statement unless lt would 
render such answer Incomplete, unclear or 
contusing. Matter Incorporated by reference 
ah.all be clearly Identified 1n the reference by 
page, paragraph, caption or otherwtse. An 
expresa statement that the speclfled matter 
1s Incorporated by reference shall be made o.t 
the particular place In the statement where 
the ln!ormatton Is required. 

C. If the statement Is flled by a partner­
Ship. Umtted partnersblp, 11yndlcate or other 
group, tbe Information called for by Items 
2-7, Inclusive, Shall be given With respect to 
(I) each partner or sueh partnership; (U) 
each partner wllo ls denominated 9,11 a gen­
eral partner or who !unctions as a general 
pa.rtner o! such limited partnership; (111) 
each member of such syndicate or group; 
and (Iv) each pei:son controlling such part­
ner or member. It the !ssuer Is a corporation 
or it the sta.tement Is filed by a corporation 
the Information called for by Items 2-7 shall 
be given with respect to (a) each executive 
offlcer and director of such corporation: and 
(b) each person controlling such corpora­
tion; and (c) each executive officer and dt· 
rector o! a.ny corporatton ultimately In con­
trol ol such corporation. Executive officer 
Shall mean the president. secretary, treasurer 
ru1d vice president In cbal'ge ot a prlnetpal 
buslness function (such as sa1ea, ad.mln1stra­
tlon or fl.Dance) and any other person who 
performs slmUar policy making functions for 
the corporation. It ts assumed that a re­
sponse to an Item In the statement ls me.de 
wt th respect t.o the Issuer referred to In this 
1ns=ctlon unless there Is a specific Indi­
cation to the contrary. 

D. Upon tenntnatlon ot the tender ol!'er, 
the lSSuer shall promptly file a final amend­
ment to Schedule 13E-4 disclosing all mate• 
rial ohanges In the Items or that Schedule 
and stating that tl1e tendor offer h1\s termi­
nated. the date of such termination and the 
results ot such tender ol!er. 

Item 1.-Securfty and, iSsuer. (a.) State the 
name of the Issuer and the address ot Its 
principal executive office; 

(b) State the exact title and the number 
or shares outstanding of tbe class ot securi­
ties being sought; the exact amount ot such 
securities being sought and th(l considera­
tion being offered therefore; whether any 
such securities are to be purchased from !ln 
otncer, dlrector or control person of the ls­
suer or any affllinte of the Issuer. and the 
details ol each such tTansactlolls; and 

(c) Identify the prtnclpal market In whlcb 
such securities are being traded and state 
the high and low sales prices tor such securi­
ties as reported In the consollde.ted transac­
tion reporting system or such principal ex­
change (or, In the absence thereof. the range 
of high and low bid quotations) for eMh 
quarterly period during the past two years. 

Item /!.-Source and amount oJ /und.s or 
0th.er constderaiton. Ca) State the source and 
total amount of funds or other consideration 
for the purchase of the maximum number of 
securities tor which tbe tender offer Is being 
made. 

(b) U all or any pa.rt o! such funds or 
other consideration h; or Is expected to be, 
directly or Indirectly. borrowed tor the pur­
pose of the tender offer: 

( I ) Provide a summary o! each loan agree­
ment or arranagement containing t.he Ident­
ity of the parties. the term, the collateral, the 
stated and el!'ectlve interest rates, and other 
material terms or conditions relative to 
such loan agreement; and 

(2) Briefly del!Crlbe any plans or anange­
menta to finance or repay such borrowings, or 
If no such plall.6 or arrangements hAve been 
made, make a statement to t.ho.t effect; 

(c) U the source ot a.U or any part of tl1e 
funds to be used In the tender olfer Is a tonn 
made tn the ordinary course ot business by a 

bank as deJlned by Section 3(a) (6) ot the 
Act, tbe l.Ssuer tUJ.ng the Schedule 13E-4 may 
request. In accordance wttb the provisions of 
Rule 241>--2 (17 CFR 240.241>--2) under the 
Act. that the name of such bank not !>e made 
ava.Uable to the public. 

Item 3.-Purpose o/ th.c tender oner and 
plans or propasau o/ th.e ~suer. State the 
purpose or purposes of the tender offer, 
whether the securities are to be retired, held 
In the treasury or tl1e l&suer, or otherwtse 
dlsposed of, lndleatJng sueh disposition, and 
any plans or proposals whlch rela.te to or 
would result ln: 

(a) An extra.ordinary corporate transac­
tion, such as a merger, reorganization or 
liquidation, lnvolvtng the l.ssuer or any ot 
Its subsidiaries: 

(b) A sale or tra.nster of a material 
amount of assets of the lsSuer or any of l ts 
subaldla.rles; 

(c) Any Change ln the present board of 
dlrootors or management of the Issuer In­
cluding, but not limited to, any plans or 
proposals to change the number or the term 
of directors or to till any existing vaca.ncles 
on the board; 

(d) Any ma.terlal change 1n tbe present 
caplta.llzatlon or dividend p01icy of the Is­
suer; 

Ce) Any other material change In the is­
suer's corporate structure or business, In­
cluding, If the issuer Is a regt.stered closed­
end investment company. any pla.ns or pro­
posals to make any changes tn Its Investment 
polley tor whieh a vote would be required 
by Setclon 13 ot the Investment Company 
Act ot 1940; 

(f) Causing a class of equity securities ot 
tbe Issuer to be dellsted. from a national se­
curities excha.nge or to cease to be author­
ized to be quoted In an Inter-dealer quota• 
tton system of a regtstered national securi­
ties nssoclatlon; or 

(g) A class of equity securities of tbe 
tssuer becoming eligible tor termlnatton 
ot reglstra.tlon pursuant to Section 12(g) (4) 
or the Act. 

(h) Tbe suapension ot the issuer's obll• 
gatlon to file reports pursuant to section 
16(d) o! the Act. 

Item 4.-lnterest fn securlttes o/ tlte 18· 
sue,-. Describe any transaction In the class or 
subject seeurltles that was etrected during 
the past 40 buslnee.s days by any person re­
ferred to In Instruction C and by eaeh as­
soelate or subSldlary ot such person, Includ­
ing any executive officer or director ot any 
such subsidiary. 

lNSTat70'TIONS 

1. The description of a transaction re­
quired by this Item shall Include, but not 
necessarlly be Jtmlted to: (1) The ldentltY 
of the person covered by this Item who ef­
fected the transaction; (2) the date ot the 
transaction; (3) the amount ot securities 
involved; (4) the price paid tor eacb such 
8ecurtty; and (5) where and how the trans• 
action was effected. 

2. It the Information required by tl118 Item 
ls a.va.Jlable to the ls!luer at the time this 
statement Is Initially filed with the eom­
mlsslon pursuant to Rule I3e-4 (§ 240.13e-
4(1l) l, such Information should be l.ncludecl 
tn such Initial fl.ling. Bowe,·er, If such In­
formation ls not available to the Issuer a t 
the time of such Initial filing, It should be 
filed with the Commtsalon prom!)tly bU1. ID 
no event Inter tha.o two bUBlncss days after 
the date of sueh flllng and. 11 material , 
should be disclosed to seourltyholders or the 
Issuer 1n a manner similar t0 that In whJcb 
the tender offer was llrst published, sent or 
given to such seeurttyholclers. 
Item 5.-Contracts, Arr®gements, Under• 
standfngs or RelatwnsldJM Wftl~ Respect ta 
the Issuer's Securtttes. De.sarlbe any contra.ct, 
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arrangement, understanding or relationship 
(whether or not legally enforceable) between 
the issuer (including those persons enumer­
ated in Instruction C to this schedule) and 
any person with respect to any securities o f ' 
the issuer (including, but not limited to, any 
contract, arrangement, understanding or re­
lationship concerning the transfer or the 
voting of any of such securities, joint ven­
tures, loan or option arrangements, puts or 
calls, guaranties of loans, guaranties against 
loss, or the giving or withholding of proxies) 
naming the persons with whom such con­
tracts, arrangements, understandings or re­
lationships have been entered into and giv­
ing the material provisions thereof. Include 
such information for any of such securities 
that are pledged or otherwise subject to a 
contingency, the occurrence of which would 
give another person the power to direct the 
voting or disposition of such securities, ex­
cept that disclosure of standard default and 
similar provisions contained in loan agree­
ments need not be included.
Item 6.— Persons retained, employed or to be 
compensated. Identify all persons and classes 
of persons employed, retained or to be com­
pensated by the issuer, or by any person on 
behalf of the issuer, to make solicitations or 
recommendations in connection with the 
tender offer and describe briefly the terms of 
such employment retainer or arrangement 
for compensation.
Item 7.— Additional information. If material 
to a decision by a securityholder whether to 
sell, tender or hold securities being sought 
in the tender offer, furnish information in­
cluding, but not limited to, the following:

(a) Any present or proposed contracts, 
arrangements, understandings or relation­
ships between the issuer and its executive 
officers, directors and affiliates (other than 
any contract, arrangement or understanding 
required to be disclosed pursuant to Item 5 
of this schedule).;

(b ) Any applicable regulatory require­
ments which must be complied with or ap­
provals which must be obtained in connec­
tion with the tender offer;

(c) The applicability of anti-trust laws; 
and

(d) The applicability of the margin re­
quirements of Section 7 of the Act and the 
regulations promulgated thereunder;

(e) Any material pending legal proceedings 
relating to the tender or exchange offer, in­
cluding the name and location of the court 
or agency in which the proceedings are pend­
ing, the date instituted, the principal parties 
thereto and a brief summary of the proceed­
ings;

I nstruction

In connection with this sub-item, a copy 
of any document relating to a major develop­
ment (such as pleadings, an answer, com­
plaint, temporary restraining order, injunc­
tion, opinion, judgment, or order) in a ma­
terial pending legal proceeding should be 
promptly furnished to the Commission on a 
supplemental basis.

(f) Such additional material information, 
if any, as may be necessary to make the re­
quired statements, in light of the circum­
stances under which they are made, not ma­
terially misleading.

Item 8.— Material to be filed as exhibits, 
Furnish a copy o f: *

(a) Tender offer material which is pub­
lished, sent or given to securityholders by or 
on behalf of the issuer in connection with 
the tender offer;

(b ) Any loan agreement referred to in 
Item 2 of this schedule; Provided, however, 
That the identity of any bank which is a

See footnotes at end of article.

party to a loan agreement need not be dis­
closed if the person filing the Schedule 13E-4 
has requested, in compliance with the pro­
visions of Buie 24b-2 under the Act, that the 
identity of such bank not be made available 
to the public;

(c) Any document setting forth the terms 
of any contracts, arrangements, understand­
ings or relationships referred to in Items 5 
or 7 (a) of this schedule;

(d ) Any written opinion prepared by legal 
counsel at the issuer’s request and com­
municated to the issuer pertaining to the 
tax consequences of the tender offer;

(e) In an exchange offer where securities 
of the issuer have been or are to be registered 
under the Securities Act of 1933, the pro­
spectus containing the information required 
to be included therein by Rule 434b (§ 230.- 
434b) of that Act;

(f ) I f any oral solicitation of securityhold­
ers is to be made by or on behalf of the 
issuer, any written instruction, form or other 
material which is furnished to the persons 
making the actual oral solicitation for their 
use, directly or indirectly, in connection with 
the tender offer.

Signature

After due inquiry and to the best of my 
knowledge and belief, I certify that the in­
formation se^. forth in this statement is true, 
complete and correct.

(Date)

(Signature)

(Name and title)
The original statement shall be signed by 

each person on whose behalf the statement 
is filed or his authorized representative. If 
the statement is signed on behalf of a per­
son by his authorized representative, evi­
dence of the representative’s authority to sign 
on behalf of such person shall be filed with 
the statement. The name and any title of 
each person who signs the statement shall 
be typed or printed beneath his signature.
(Secs. 3 (b ), 10(b), 13(e), 14(e), 23(a), 48 
Stat. 882, 894, 891, 895, 901, sec. 8, 49 Stat. 
1379, sec. 5, 78 Stat. 569, 570, secs. 2, 3, 82 
Stat. 454, 455, secs. 1, 2, 3-5, 84 Stat. 1497, 
secs. 3, 18, 89 Stat. 97, 155, (15 U.S.C. 78c(b), 
78j(b), 78m(e), 78n(e), 78w(a).)

The Commission hereby proposes for 
comment proposed Rule 13e-4 and 
Schedule 13E-4 pursuant to Sections 3 
(b ), 10(b), 13(e), 14(e) and 23(a) of the 
Act.

As indicated above, interested persons 
are invited to submit written presenta­
tion of views, data and arguments con­
cerning proposed Rule 13e-4 and Sched­
ule 13E-4. As an aid to persons interested 
in submitting comments, particular items 
as to which the Commission has specifi­
cally requested the submission of com­
ments are set forth below. Each item is 
described below in a cursory manner; 
for a complete discussion, interested per­
sons should refer to the text of this re­
lease. * ,

1. Whether tender offers by control 
persons of an issuer should be exempted 
from some or all of the provisions of Pro­
posed Rule 13e-4;

2. Whether the requirement in para­
graph (b) (4) of Proposed Rule 13e-4 
that the tender offer be extended to all 
holders of the class of subject securities

creates a conflict in those instances in 
which a tender offer cannot be made in 
certain jurisdictions;

3. Whether tender offer material 
should be disseminated to beneficial 
holders of subject securities;

4. Whether regulation of issuer tender 
offers should be accomplished by in­
corporating by reference existing statu­
tory tender offer provisions and existing 
(and proposed) tender offer rules;

5. Whether there is a need for a rec­
ommendation' statement in connection 
with issuer tender offers and, if so, the 
content of such a statement;

6. Whether it is necessary to limit the 
duration of an issuer tender offer;

7. Whether withdrawal rights (in ad­
dition to those contemplated by para­
graph (b) (5) of Proposed Rule 13e-4) 
should be afforded tendering security- 
holders;

8. Whether an issuer and its round lot 
securityholders derive financial benefits 
from a tender offer made to odd lot se­
curityholders, and if so, whether such 
benefits are justified in light of the pur­
poses of Proposed Rule 13e-4.

9. Whether it is appropriate to permit 
an odd lot issuer tender offer to be made 
to fewer than all owners of odd lots.

10. Whether it is appropriate to re­
quire that odd lot tender offers by is­
suers be extended to beneficial as well 
as record owners.

11. Whether Instruction 2 of Item 4 of 
Proposed Schedule 13E-4 (“ Interest in 
Securities of the Issuer” ), which is in­
tended to facilitate efforts to preserve 
the confidentiality of the tender offer, 
would adequately achieve that purpose.

12. Whether the term of a tender offer 
which would be a “ Rule 13e-3 transac­
tion” should afford odd lot holders of 
subject, securities different treatment 
than holders of one hundred shares or 
more of subject securities, in view of the 
requirement in Proposed Rule 13e-3(b), 
for transactions by issuers with a class of 
equity securities registered pursuant to 
Section 12 of the Act, that the transac­
tion be fair.

13. Whether permitting acceptance of 
tendered securities on a formula basis 
from odd lot securityholders could sat­
isfy the element of fairness of Proposed 
Rule 13e-3.

14. Whether, with respect to post­
tender offer purchases, the approach of 
paragraph (b) (8) of Proposed Rule 
13e-4, or one which requires that any 
post-tender offer purchases for 40 busi­
ness days by the issuer be effected at the 
highest price paid during the offer, is 
appropriate for going private tender 
offers.

15. Whether an issuer tender offer 
which is a “ Rule 13e-3 transaction” 
should be subject to both Proposed Rules 
13e-3 and 13e-4 or subject only to the 
terms of Proposed Rule 13e-3, if adopted.

By the Commission.
G eorge A. F it z s im m o n s , 

Secretary.
D ecember 7, 1977.
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arrangement. understand.1.ng or rell\tlonsblp 
(whether or not lege.lly eniorceable) between 
the Issuer (tneludlng those per$ODS enumer-
11,:,ed ln Instruction O to this sc.bedule) e..nd 

11ny person wltb respect to a.ny securities or· 
the Issuer (including, but not limited to, any 
conLract, arrangement, un<iersti.ndlng or re­
latlon.slllp concernlng t.he tre.nsCer or I.he 
voUng o! e.ny of sucb securities, Joint ven­
tures, loan or option arrangements, puts or 
calls, guaranties or l01ln.,_guuanttes against 
loss, or the glvlng or wltb.holcling ot proxies) 
naming the pen;ons with whom such con­
tmcts, arrangements, understandings or re­

latloruih1ps .have boen entered into and glv­
lng the material provisions thereof. Inclu~ 
such ln!ormatlon tor any of such ~ccurltles 
Lhat aa pledged or otherwlSe subject to a 
contingency, the occurrence of whlch woUld 
gl,e another person the power to direct the 
voting or disposiUon o! such <\eCUrltles, ex­
C£>pt that disclosure ot stendl\rd default and 
similar provisions contained in loon agree­
ments need not be Included.. 
Hein 6.-Persons retained, employed. or Lo be 
compensated. Identify au persona n.nd ~eis 
of persons employed, retained or to be com­
pensated by the L~er, or by any person on 
behalf of the ISl!uer. to malce 60llclt.atlons or 
recommendation.« in conne<-'tion with tbl' 
tender offer and describe briefly the terms of 
such employment retainer or arrangement 
tor compensation. 
Item 7.-Addltiomil in/onnatiml. U material 
to a decision by a se,curttyholder whether to 
sell, tender or hold securities being sought 
tn the tender oll'er, furnish ln!ormatlon In­
cluding, but not limited to, the following: 

(a) Any n:re'!ent or proposed contracts. 
arrangements, unde1'8ta.ndlngs or relation­
ships h"tween the Issuer and its executive 
omoers, directors and affiliate,; (other than 
any contmct, arrangement or nndel'Standlng 
required to be disclosed pursuant to Item 5 
or this schedule) ; 

(bl Any appllca1>1e regulatory requJre­
ments which must be compl1ed with or np­
provals which must be obtalne<I In connec­
tion with tho tender offer. 

(c) The nppllc.'\blllty o! antt-tru.,t laws; 
and 

Cd) The oppllcabUlty of the mnrgin re­
quJrement.s of Section 7 of Lhe Act and tbe 
regulations promUlgated thereunder; 

(e) Auy material pendlng legal proceedings 
rell'ltlng to the lender or exchange offer, In­
cluding the name and locnt1on of the court 
or agency ill whlell the proceedlngs are pend­
ing, the date Instituted, the prlnclpru partl.eR 
t11ereto and a brief summary of the proce..-d• 
lugs: 

lNSUlUCTION 

Iu connection with thL-; 8\.lb-ltem, a copy 
or nny document relaUng to a major develop­
ment (such as pleadings, M answer, com­
plaint, temporary restra!n1ng order, lnjunc­
tlon, opinion, judgment.. or order) in a ma.-­
lerls.J pending legal proceedlng should be 
promptly furnished to tbe Oommls-~lon on a 
8Upplcmental b1\!<I$. 

(f) Such additional m!\terlal information, 
If any, es may be neeesse!'y to make the re­
quired stntement,_q, In light of the circum­
stances under whlch they are made. not ma­
terlal\y mlsleadln"'. 

Item 8.-llciteTi.al to be filed as e.1:hlbits, 
Furnish a copy or: • 

Ca) Tender oll'er matc.-rl:1.1 which Is pub­
llshed, sent or given to securltyholder,i by or 
011 behal! or the ts.suer In connection with 
the tender ofi'er; 

(b) Any loan agreement referred to in 
Hem 2 ot this l!CheduJe; ProvMed., IIOU11'1>er, 
That the Identity of any bank which la a 

See footnotes at end or arUcle. 
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party to a loan agreement need not be dis­
closed 1f the person fUlng the Schedllle 13E-4 
haa requested, Ln compliance wlth the pro• 
vialons or Rule 24b-2 under the Act, that the 
Identity of suell bank. not be made avatlable 
to the public; 

(c) Any document setting .forth the terms 
o! any contracts, arrangements, underst.and­
lng11 or relationships referred to ln Items 5 
or 7 (a) or this schedUle; 

(d) Any written opinion prepared by legal 
counsel ot the Lssuer's request and com­
municated to the issuer pertaining to the 
tax consequences o! the tender oll'er; 

{e) In an ex.change offer where sccurlt.lcs 
of the issuer have been or are to be registered 
under the Secudtles Act or 1033, the pro­
spectus containing the ln!ormatlon required 
to be included therein by Rule 434b (l 230.-
434b) ot that Act; 

( I) If a.ny oral solicitation of securltyhold­
era 1s t.o be made by or on behalf oI the 
issuer, any writ.ten tnstractlon. form or other 
materlnl whlch Is !ur.ul.llhed to the persons 
malclng the actual om! solicitation tor their 
use, dlrectly or indirectly. J.ll coll.llcction 1vlth 
the tender olter. 

StcNATtraE 

After due inquiry and. to t.he best o! my 
knowledge and belle!, I certify that lhe 111-
!ormntlon set forth In tws statement Is true, 
complete and correc~. 

(Date) 

(Slgnai.ure) 

(Name and tLUe) 
The original sta.tement shall be signed by 

each person on whose behal! the statement 
ts filed or his authori2'.ed represexttatlve. IC 
the statement. J.s signed on behalf of a per­
son by his authorized representaUve, evi­
dence of Lhe representative's authority to sign 
on b..-hal! of sucb person shall be fl.led with 
the st.atement. The name and any title 01 
each pe:rson who st~ the statement shall 
be typed or printed beneath his signature. 

(Secs. 3(b), lO(b), 13(e). 14(e), 23(a). 48 
Stat. 882, 894, 891, 895, 001. sec. 8, 49 Stat. 
1379, sec. 5, 78 Stat. 669, 570, sece. 2. 3, 82 
Stat 464, 465, secs. 1, 2, 3-6. 84 Stat. 1497, 
secs. 3. 18, 89 stat. 97, 156, {15 u.s.c. 78cc b), 
78J, b). 7Bm(e), 78ntel, 78w(a) .) 

The Commission hereby proposes Ior 
comment Pl"OJ)OSed Rule 13e-4 and 
SchedUle 13E-4 pursuant to Sections 3 
tb). lOCbl. 13(el. 14(el and 23(al o! the 
Act. 

As indicated above. interested persons 
are invited to submit written presenta­
tion of views. data and arguments con­
cemlng proposed Rule 13e-4 and Sched­
Ule 13E-4. As an aid to persons interested 
in submitting comments, particular items 
as to \\'h1ch the Commission has specifi­
cally requested the subm.!ssion o! com­
ments are set forth below. Each Item is 
described below In a cursory manner; 
for a compl1?te discussion. interested per­
sons ~hould refer to lhe text of this Te­
Iease. 

1. 'Whether tender offers by control 
persons or an i'lSuer should be exempted 
from some or all of the provisions of Pro­
po Cd Rule 13e-4; 

2. Whether the requirement 1n para­
graph <b> (4> of Proposed RUle 13e-4 
that the tender offer be extended to all 
holders of t.he class of subject securltJes 
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creates a conflict in those instances in 
which a tender offer cannot be made ill 
certain jurisdictions; 

3. Whether tender 'Jffer material 
shoUld be disseminated. to beneficial 
holders of subject securities; 

4. Whether regulation of issuer tender 
offers should be accomplished by in­
corporating by reference existing statu­
tory tender offer provlslons and existing 
(and proposed> tender offer rules: 

5. Whether there 1s a need for a rec­
ommendation· statement in connection 
with issuer tender offers and, if so, the 
content of such a statement; 

6. Whether it ls necessary to limit the 
duration of an issuer tender offer; 

7. Whether withdrawal rights (in ad­
dition to those contemplated by para­
graph <b) CS) of Proposed RUle l3e-4J 
shoUld be afforded tendering securtty­
holders; 

8. Whether an issuer and its round lot 
securltyholders derive financial benefits 
from a tender offer made to odd lot se­
curlt:vholders, and if so, whether such 
benefits are Jusilfl.ed in light of the pur­
po.ses of Proposed Rule 13e-4. 

9. Whether it is appropriate to permlt 
an odd lot Issuer tender olfer to be made 
to fewer than all owners of odd lots. 

10. Whether it is appropriate to re­
qtrlre that odd lot tender offers by is­
suers be extended to beneficial as well 
as record owners. 

11. Whether Instruction 2 of Item 4 of 
Proposed Schedule 13E-4 <"InteJ·est In 
Securities of the Issuer·•>, which Is in­
tended to facilitate efforts to preserve 
the collfldentiality of the tender o.trer, 
would adequately achieve that putJ)Ose. 

12. Whether the term of a tender offer 
which would be a "Rule 13e-3 transac­
tion" should afford odd lot holders of 
subject securities different treatment 
than holders o! one hundred shares or 
more of subject securities, ill view of the 
requirement in Proposed Rule 13e-3Cb). 
for tran...<;actions by issuers with a class or 
equity securities registered pu1·suant to 
Section 12 a! the Act, that the transac­
tion be fair. 

13. Whether permitting acceptance or 
tendered securities on a formula b:isis 
from odd lot securityholders could sat­
isfy the element of !alrness of Proposed 
Rule 13e-3, 

14. Whether. with respect to post­
tender offer purchases, the approach of 
paragraph <bl <8J of Proposed RUle 
13c-4. or one which requires that any 
post-tender offer purch.'\Ses for 40 busi­
ness days by the issuer be effected at the 
highest price paid during the offer, ii; 

appropriate for going private tender 
offers. 

15. Whether an issuer tender offc1• 
which is a "Rule 13e-3 transaction" 
shoUld be subject to both Proposed RUles 
13e-3 and 13e-4 or subject onlr to the 
terms of Proposed Rule 13e-3. tt adopted. 

By the Commission. 
GEORGE A. F'rrZSJ':10.WNS, 

Secretarv. 
DECEMBER 7, 1977. 
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Footnotes

1 Securities Act Release Nos. 5529 (Sept. 9, 
1974) 39 FR 33835, and 5538 (Nov. 5, 1974) 39 
FR 41223.

2 See, e.g., Hearings Before the Senate Com­
mittee on Banking, Housing and Urban A f­
fairs on Corporate Takeovers, 94th Cong., 2d 
Sess. (1976).

8 Securities Exchange Act Release No. 12676 
(Aug. 2, 1976) 41 FR 33004 ( “Release No. 34- 
12676” ). The proposed tender offer rules are 
still under active consideration by the Com­
mission and its staff. To the extent that the 
provisions of Proposed Rule 13e-4 differ from 
the Commission’s 1976 tender offer proposals, 
such differences reflect a recognition that the 
appropriate form of regulation for third 
party tender offers may differ from the regu­
lation of issuer tender offers.

8 Pub. L. 90-439; 82 Stat. 454 (July 28, 
1968).

6 Hearings on S. 510 Before the Subcomm. 
on Securities of the Senate Committee on 
Banking and Currency, 90th Cong., 1st Sess. 
at 115-116 (1967) ("Senate Hearings”).

•The bill’ s approach of regulating tender 
offers under Section 14 of the Act and ad­
dressing securities acquisitions, as distin­
guished from tender offers, in Section 13 of 
the Act, reflected the Commission’s earlier 
comments on S. 2731, Senator Williams’ orig­
inal tender offer legislative proposal, which 
he introduced on October 22, 1965. I l l Cong. 
Rec. 28528 (1965). The Commission had com­
mented that “the protections in the bill for 
shareholders regarding issuer acquisitions) 
appear to be an appropriate counterpart to 
the protections preventing deceptive or un­
fair practices in attempts by others to take 
over from existing management.” “Memo­
randum of the Securities and Exchange Com­
mission to the Committee on Banking and 
Currency, U.S. Senate, on S. 2731, 89th 
Cong.” 112 Cong. Rec. 19003, 19005 (1966).

7“ [ I ] t would seem that tender offers by 
issuers involve many of the same problems 
as tender offers by other persons, and it is 
not apparent why these are made an excep­
tion to (Section 13 (e )) . While the details of 
disclosure would differ from those appli­
cable to non-issuer tender offers, the basic 
pattern of (Section 1 4 (d ))— advance filing, 
prescribed contents of soliciting letter, right 
of withdrawal, pro rata instead of first-come 
first served basis of selection, giving early 
depositors the benefit of later increases in 
price—should be equally applicable to issu­
ers’ offers.” Letter dated March 24, 1967 to 
Senator Harrison A. Williams, Jr. from Milton 
Cohen, Esq.; Senate Hearings at 248.

8" [ I ] t must be recognized that the dis­
closures which should be made by an issuer 
making a tender offer for its own shares are 
entirely different -than those which should be 
made by a third party. For example, an is­
suer making such a tender offer probably 
should disclose substantially more informa­
tion with respect to its own business and 
prospects than can reasonably be expected of 
a third party.” “Supplemental Memorandum 
of the Securities and Exchange Commission 
with Respect to Certain Comments on S. 
510”; Senate Hearings at 202.

•Id. (emphasis supplied).
“ Section 13(e )(1 ) further states that: 

“ Such rules and regulations may require 
such Issuer to provide holders of equity se­
curities of such class with such information 
relating to the reasons for such purchase, 
the source of funds, the number of shares to 
be purchased, the price to be paid for such 
securities, the method of purchase, and such 
additional Information as the Commission 
deems necessary or appropriate in the public 
Interest or for the protection of investors, or 
which the Commission deems to be material
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to a determination whether such security 
should be sold.”

11 Section 13 (e )(2 ) was amended in 1970 
to give the Commission rulemaking author­
ity to treat certain purchases as not being
made on behalf of an issuer. Pub. L. 91-567, 
84 Stat. 1497 (Dec. 22, 1970).

“ Rule 10b-13 was proposed in 1968, see 
Securities Exchange Act Release No. .8391 
(Aug. 30, 1968) 33 FR 13036; republished in 
1969, see Securities Exchange Act Release No. 
8595 (May 5, 1969) 34 FR 7547; and adopted 
in 1969, see Securities Exchange Act Release 
NO. 8712 (Oct. 8, 1969) 34 FR 15836.

18 Rule 10b-4 was proposed and adopted in 
1968, see Securities Exchange Act Release 
Nos. 8224 (Jan. 3, 1968) 33 FR 573, and 8321 
(May 28, 1968) 33 FR 8269. Amendments to 
Rule 10fo-4 were recently published for com­
ment by the Commission, see Securities Ex­
change Act Release No. 14157 (Nov. 8, 1977) 
42 FR 59280.

“ Tender offers by issuers are subject to 
Section 14(e). See " Smallwood v. Pearl Brew­
ing C o .” 489 F. 2d 579, 595-96 (Feb. 19, 1974) 
(5th Cir.), cert, denied, 419 U.S. 873 (1974). 
See also “Henry Heide, Inc.,” (1972-1973 
Transfer Binder) CCH Fed. Sec. L. Rep. 
IT 78,838, at 81,836 (May 1, 1972); “Heine v. 
The Signal Companies, Inc.,” CCH Fed. Sec. 
L. Rep. II 95,898, at 91,316 (dictum) 
(S.D.N.Y.) (Mar. 4, 1977).

“ See Proposed Rule 14e-2j(a); Release No. 
12676.

18 Issuers may be prohibited from extending 
to, or requesting offers from, residents of a 
particular state because of the inability to 
secure necessary regulatory approval (e.g., 
some states require that there be a prior find­
ing that an offer is fa ir). The Commission 
solicits comment on the apparent conflict 
created If an offer cannot be made in cer­
tain jurisdictions and the requirement, in 
paragraph (b ) (4) of Proposed Rule 13e-4, 
that an issuer tender offer be extended to all 
securityholders of the class of subject se­
curities. Commentators are requested to pro­
vide examples of instances in which tender 
or exchange offers have been prevented from 
being extended to residents of certain States.

17 The Commission’s Street Name Study dis­
cussed issuer-shareholder communications 
such as proxy material, quarterly reports and 
routine communications. Regarding the costs 
of one type of communication, the Commis­
sion found that, among 71 issuers sending 
proxy materials directly to recordholders, the 
annual cost of mailing such materials ranged 
from $.34 to $1 per registered holder. The cost 
per holder of sending proxy materials 
through intermediaries (e.g., banks and 
brokers) to such holders ranged from $1.36 to 
$2.37. “See Final Report of the Securities and 
Exchange Commission on the Practice of 
Recording the Onwership of Securities in the 
Records of the Issuer in Other Than the 
Name of the Beneficial Owner of Such Se­
curities” 24, 25 (Committee Print 1976).

In a 1971 study of 76 companies listed on 
the New York Stock Exchange, 3 companies 
reported total annual stockholder servicing 
costs of less than $1 per shareholder; 20 com­
panies reported such costs to be between $1 
and $1.99; 31 companies reported such costs 
to be between $2 and $4.99; 9 companies re­
ported such costs to be between $5 and $9.99; 
and 13 companies reported such costs to be 
$10 or more. Young and Marshall, Controlling 
Shareholder Servicing Costs, 49 Harv. Bus. 
Rev. 71, 74 (1971) ( “Young and Marshall”).

“ Young and Marshall at 75. The authors 
concluded that shareholder servicing costs 
vary almost linearly with the number of 
shareholders.

“ The Commission specifically solicits com­
ments regarding the extent to which an is­
suer and its remaining securityholders de­

rive financial benefits from a tender offer 
made to the issuer’s odd lot securityholders, 
and whether such benefits are justified in 
light of the purposes of Proposed Rule 13e-4~

20 Odd lot tender offers to owners of a spec­
ified number of shares less than one hun­
dred shares are not uncommon, e.g., a tender 
offer to all owners of fifty shares or less. The 
Commission specifically solicits comments 
on whether such a limited offer, discriminat­
ing among odd lot owners, is appropriate.

21 Odd lot tender offers are sometimes 
limited to record holders. Accordingly, per­
sons beneficially owning in the aggregate less 
than 100 shares, but holding such shares 
through brokers in “street” name or other­
wise than of record, have not been eligible 
to participate in such odd lot tender offers. 
Comment is specifically solicited on whether 
such offers should be required to be extended 
to beneficial, as well as record, owners.

22 Proposed Rule 14d-5, if adopted, would 
extend to ten business days the present seven 
day withdrawal period of Section 14(d)(5). 
See Release No. 34-12676. The seven day with­
drawal period was designed to give share­
holders who tender at the beginning of an 
offer “a short period within which to recon­
sider.” See S. Rep. No. 550, 90th Cong., 1st 
Sess. at 10 (1967); H.R. Rep. No. 1711, 90th 
Cong., 2d Sess. at 10 (1968).

28 Proposed Rule 13e-4 utilizes the term 
“business days.” The forty business day peri­
od in paragraph (b ) (5) of the proposed Rule 
approximates the sixty day period in Section 
14(d) (5 ). The sixty day withdrawal period in 
Section 14(d) (5) was intended to prevent 
“tendered securities from being tied up in­
definitely awaiting a decision by the person 
making the offer as to whether or not he 
will purchase them.” See S. Rep. No. 550, 
90th Cong., 1st Sess. at 3-4 (1967). During 
the 1967 hearings on the takeover bill, then 
Chairman Manuel F. Cohen commented that 
“ * • • I see no reason why those shareholders 
who have tendered during the initial period 
must be left in a state of uncertainty while 
the offeror endeavors to attract more shares.” 
Senate Hearings at 198. The Commission rec­
ognizes, however, that a tendering security- 
holder may nonetheless be deprived of access 
to his securities for an extended period of 
time and accordingly is inviting comment on 
the need for additional rulemaking to ad­
dress this situation. See infra at 33-34.

24 See paragraph (b ) of Proposed Rule 14d- 
5; Release No. 12676.

20 See Senate Hearings at 21 (1967); H. Rep. 
No. 1711, 90th Cong., 2d Sess. at 11 (1968).

“ See Proposed Rule 14d-8; Release No. 
34-12676. The Commission had originally 
recommended, and the Williams bill, as orig­
inally drafted, would have provided, that the 
pro rata acceptance requirement apply 
throughout the life of the tender offer. 
S. Rep. No. 550, 90th Cong., 1st Sess. at 4 
(1967). In recommending that pro rata ac­
ceptance not be required for more than the 
first ten days of the offer, the New York 
Stock Exchange argued:

“While we do not believe the full period 
pro rata approach should be prohibited, we 
do not think it should be required by law as 
the only permissible method.”
Senate Hearings at 77. The Senate Subcom­
mittee followed this suggestion and modified 
the original bill to require pro rata accept­
ance only for those securities tendered din­
ing the first ten days of an offer. See S. Rep. 
No. 550, 90th Cong., 1st Sess. at 4 (1967); 
see also Section 14(d) (6) .

27 The exception from the requirement of 
pro rata acceptance for odd lots is intended 
to avoid the otherwise self-defeating result 
of a reduction in the size of odd lot holdings 
rather than a reduction in the number of 
such holdings.
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• securities Aet Rele811e Nos. 6529 (Sept. 9, 
1974) 39 FR 33836, and 5538 (Nov. 6, 1974) 39 
FR41223. 

• See, e.g., Hearings Be!ore the senate Com­
mittee on Bankl.ng, Housing and Urban A1-
f11.lr8 on Corporate Takeoveni, 94th Cong., 2d 
Sess. (1976) 

a Securities Exchange Act Release No. 12676 
(Aug. 2, 1976) 41 FR 33004 ("Release No. 34-
12676"). Tbe proposed tender offer rules are 
still under active consideration by the com­
mtsslon and lte staff. To the extent that the 
provisions of Proposed Rule 13e-4 dltrer !rom 
the Commt.sslon'S 1876 tender otter proposals, 
such ditl'.erences reflect a. recognltlon tba.t the 
a.ppropria.te form of regulation tor third 
party tender offers may d.1:ft'er from the regu­
lation of tesuer !;ender offers. 

• Pub. L. 90-438; 82 Stat. 464 (July 28, 
1968). 

• Hearings on s. 510 Before the Subcomm. 
on Securities of the Senate Committee on 
Banl!:ing a.nd Currency. 9otb Cong., 1st Sess. 
at 115-116 (1867) ("Senate Hearings"). 

• The bill's approach or regulating tender 
offers under Section 14 of the Act and ad­
dressing securities a.cqutslttons, as dJst!D­
gulshed rrom tender offers, In Section 13 of 
the Act, reflected the Commission's ea.rller 
comments on s. 2731, Senator Williams' orlg­
tna.1 tender offer legislative proposal, which 
he introduced on October 22, 1085. 111 Cong. 
Rec. 28528 (1965). The Commlsslon had com­
mented that "the protections In the bUI for 
shareholders regarding Issuer acquisitions) 
appear to be an appropriate counterpart to 
the protections preventing deceptive or un­
fair praettces in attempts by others to take 
over from extstlng mana.gement." "Memo­
randum of the Securities and Exchange Com­
mission to the Committee on Banking and 
Currency, U.S. Senate, on S. 2731, 80th 
Cong." 112 Oong. Rec. 19003, 19005 (1966) 

' "£1] t woUld seem that tender offers by 
t.s.suers lnvolve many ot the same problems 
as t.ender offers by other persons, a.nd it ts 
not apparent why these are made an excep­
tion to (Sectton 13(e)). Wblle the details of 
d!.sclosure would differ trom those appli­
cable to non-Issuer tender olfers, the basic 
pattern ot (Section 14(d) )-advance filing, 
prescribed contents of sollcltlng letter, right 
of withdrawal, pro rate. lnStead ot Arst-come 
11.nt served basis of selection, giving early 
depositors the benefit of le.ter 1DcreS11es 1n 
prl~outd be equally a.ppllcable to .ls$U· 
ers' offers." Letter da.ted Marcb 24, 1967 to 
Senator Harrison A. Willia.ms, Jr. from Milton 
Coh .. en, Esq.; senate Hearings e.t 248. 

• [l]t must be recogn.!.zed that the d1s­
ctosures which should be made by a.n ll!lluer 
making a tender olfer for Its own shares are 
enttrely d!Jferent than those which should be 
made by a third party. For example, an is­
suer mak.lng such a tender offer probe.bly 
should disclose substantially more l.nforma.­
tton wtth respect to Its own business a.nd 
prospects than ean rea.sonably be expected of 
a third party." "Supplemental Memorandum 
ot the Soouritles and Exchange Commission 
wtth Respect to Certain oomments on s. 
510"; Senate Bea.rings at 202. 

• Id. (emphasis supplied). 
1• Section 13(e) (1) further states that· 

"Such rules and regulations may requlr~ 
euch lssuer to provide holders of equity se­
curities of such cla.sa with such Information 
relating to the reasons for such purchase 
the source of funds, the number of sha.res ~ 
be purchased, the price to be paid tor such 
securities, the method of purcbBSC, and such 
a.ddltlonal information a.s the CommlSslon 
deems necessary or appropriate in the public 
Interest or tor the protection of Investors or 
whleb the CommlssJon deems to be mate~lal 
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to a determination whether sueb security 
Should be sold." 

u Section 13(e) (2) was amended ln 1970 
to give the Oomm!Ss1on rulemaklng author­
ity to treat certain pureha.ses as not being 
made on behalf of an issuer Pub. L. 91-567, 
84 Stat. 1497 (Dec. 22, 1910). 

"Rule l0b-13 wa.s proposed 1n 1968, see 
Securities Exchange Act Release No. 8391 
(Aug. so, 1968) 33 FR 13036; rep\lbllshed In 
1960, see Securities Exchange Act Release No. 
8595 (May 5, 1989) 84 l"R 7647; and adopted 
In 1969. see Securities Exchange Act Rt?lee..-;e 
No. 8712 (Oct. 8, 1969) 34 FR 15836. 

,. Rule l0b-4 Wall proposed and adopted In 
1968, see Securities Excbange Act Release 
Nos. 8224 (Ja.n. a. 1988) 33 FR 573, and 8321 
(Ma.y 28, 1868) 33 PR 8269. Amendments to 
Rule 101>-4 were Tecently publl.shed for com­
ment by the Comml.ssl.on, see Securities Ex­
cba.nge Act Release N<>, 14157 (Nov. 8, 1977) 
42FR59280. 

"Tender offers by lssuers are subject to 
Section 14(e). See "Smallwood: v. Pearl Brew­
ing Co .. " 489 F . 2d 570, 695--98 (Feb. 18, 1974) 
(5th Cir.), cert. denied, 419 U.S. 873 (1074). 
See also '"Henry Helde, Inc.,'" (1972-1973 
Transfer Binder) CCB Fed. sec. L. Rep. 
I 78,838, at 81,836 (May l, 1972); "Beine v. 
The Signal Oompanles, Inc.," OCH Fed. See. 
L. Rep. V 95,898, at 91,316 (dictum) 
(S.D.N.Y.) (Mar. 4, 1977). 

,. See Proposed Rule 14E--2(a): Relea.se No, 
12676. 

""Issuers ma.y be probJblted from extending 
to, or requesting offers n-om, restdents of a 
pa.rtlcular state because of the lnablllty to 
secure necessary regulatory approval (e,g., 
some states require that there be a prior find• 
Ing that a.n offer Is !air). The commission 
solicits comment on the apparent con.fl.let 
created it an offer cannot be ma.de In cer­
tain Jurl$dlct1ons and the requirement. 1n 
pa.ragraph (b) (4) of Proposed RUie J3e-4, 
that an l.esuer tender offer be extended to a.U 
securttyholders ot the class of subject i,e­
curlt1es. Commentator!! a.re requested to pro­
vide examples o! instances in wbJcb tender 
or exchange offers have been prevented from 
being extended to residents ot certain States. 

17 The Commission's Street Name Study dJs­
cussed lssuer-ahareb<>lder communications 
6UCh as proxy material. quarterly reports and 
routine communlcatlons. Regarding the costs 
of one type of communication, the Commts­
slon round that, among 71 Issuers sending 
proxy materials directly to recordbolders, tbe 
annual cost of malllng such materials ranged 
from $.34 to $1 per registered holder. The cost 
per holder of send:lllg proxy materlals 
through Intermediaries (e.g., banks a.nd 
brokers) to such holders ranged from $1.36 to 
$2.37. "See Ftna.1 Report of the Securities and 
Exoha.nge Commlsston on the Practice of 
Recording the Onwersb.lp of Securities In the 
Records of the Issuer in Other Than the 
Name ot the Beneftclal Owner of Such Se­
curlttes·· 24, 25 (Oommtttee Print 1976). 

In a. 1971 study of 76 companies llsted on 
the New York Stock Exchange, 3 companies 
reported total annual stockholder servicing 
costs of less than $1 per shareholder; 20 com­
panies reported irucb costa to be between $1 
and $1.99; 31 companies reported such costs 
to be between $2 a.nd -4-90; 9 companies re­
ported such costs to be between $6 and $9.99; 
a.nd 13 companies reported such costs to be 
$10 or more. Young and Marshall, ControUlng 
Sha.rebolder Servicing Costs, 49 Harv. Bus. 
Rev. 71, 74 (1971) ('"Young and Marshall"). 

- Young and Marshall at 76. The a.uthors 
concluded that shareholder servicing costs 
vary almost linearly With the number of 
shareholders. 

.. The Oommtsslon specUlcaUy solicits com­
ments regarding the extent to whlcb an Is• 
suer and ltll remaining securltyholders de--

rive financial benefits from a. t<;>nder offer 
ma.de to the tssuer's odd lot securltyholders 
and Whether such benefits are Justified In 
light o! the purposes of Proposed Rule 13e-4-

.. Odd lot tender olJers to owners of a spee-
1:fi.cd number of shares Jess tba.n one hun­
dred shares are not. uncommon, e.g., a tender 
offer to a.ll owners of llfty Shares or less. The 
Commission specl.flcatly sollclts comments 
on whether such a limited olfer, dtscrimlnat­
lng among odd lot owners, is appropriate. 

"' Odd lot t.endcr o.lfers are sometimes 
limited to record holders. Accordlbgly, per­
sons beneficially owning 1n the aggregate less 
than 100 shares, but holding such shares 
through brokers In "street" name or other­
wise than 01. record, have not been ellglble 
to participate In such O<ld lot tender offers. 
Comment Is specifically solicited on whether 
such offers shollld be required to be extended 
to bene.ficlal, as well as record, owners. 

12 Proposed Rule t4d-5, If adopted, would 
extend to ten business days the present seven 
day withdrawal period of Section 14(d) (5). 
See Release No. 94--12676. The seven day with­
drawal period was designed to give share­
holders who tender at the beginning ot an 
offer "'a short period wtthin which to recon­
sider." See S. Rep. No. 550, 90th Cong., 1st 
Seas. at 10 ( 1867); :a:.R. Rep. No. 1711, 90th 
Cong., 2d Sess. at 10 (1968). 

,. Proposed Rule 13e-4 utll!zes the term 
"business days," The rorty b\lSlness da.y peri­
od in pa.ra.graph (b) (5) o! the proposed Rule 
approxl.mates the sixty day period In -Section 
14(d) (5). The sixty day withdrawal period In 
Section 14(d) (6) was Intended to prevent 
"tendered securities from being tied up tn­
deflnltely awaiting a decision by the person 
making the offer as to whether or not M 
Will purcha.se them." See S. Rep. No. 660, 
90th Cong., 1st Sess. Bit 3-4 (1967), During 
the 1867 hearings on the takeover btll, then 
Ohalrman Manuel F. Cohen commented that 
"• • • I see no re a.son why those sha.reholders 
Who have tendered during the Initial period 
must be left In a sta.te of uncertainty whlle 
the offeror endeavors to attract more shares."' 
Senate Hearings at 108. The CommJsslon rec­
ogntzes, however, that a tendering security­
bolder may nonetheless be deprived of access 
to h1B seourlttes for an extended period of 
time and accordingly le Inviting comment on 
the need for addltlona.l rulemaklng to ad­
dress this situation. See tnrre. at 33-34. 

"'See parag.raph (b) ot Proposed Rule 14d-
5; Release No. 12876. 

20 See Senate :Hearings at 21 (1967); H. Rep. 
No. 1711, 00th Cong., 2d Sess. at u (1068). 

• See Proposed Rule 14d-8; Release No. 
34-12676. The Commission had orlglruilly 
recommended, a.nd the Williams bill, a.s orig­
inally d.ra!ted, wOUld have provided, tba.t the 
pro rate. acceptance requirement apply 
throughout the lite of the tender offer, 
8. Rep. No. 650, 90th Cong., 1st Sess. at 4 
(196'7). In recommending that pro ra.ta l\C• 
ceptance not be required for more than the 
ftrst ten days o! the otter, the New York 
Stock Exchange a.rgued: 

"While we do not believe the !ull period 
pro rate. approach should be prohibited, we 
do not think lt should M required by law 1111 
the only permissible method." 

Sena.te Hearings at 77. The Senate Subcom­
mittee followed th1s suggeatton and modified 
the original bill to require pro rata accept­
a.nce only tor those securities tendered dur­
ing the llrst ten days o! e.n offer. See s. Rep. 
No. 550, 90th Cong., 1st Bess. at 4 (1887); 
see also Section 14(d) (6). 

"The exception from the requir=nt of 
pro ra.ta acceptance !or odd tots ls Intended 
to a.void the otherwise self-defoo.tlng result 
or a. teduetlon tn the size ot odd Jot holdings 
rather than a reduction in the number of 
IIUCh holdings. 
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28 Either alternative might be desired by 

an issuer to assure tendering securityholders 
that any adverse tax consequences which 
may result from acceptance of less than a 
specified number of their tendered securities 
would be avoided.

29 In recognition of the manner in which 
»certain odd lot offers are made (e.g., at the 
market price prevailing when the securities 
are received by the Issuer), the proviso to 
paragraph (b ) (7) of Proposed Rule 13e-4 
would permit an issuer to offer the same for­
mula for payment to all holders, of less than 
one hundred shares of its equity securities 
even though this may result in different 
consideration being paid to tendering secu­
rityholders. I f the tender offer is deemed 
to be a " Rule 13e-3 transaction" (see 
pages 2-3 supra), permitting acceptance of 
tendered securities on a formula basis from 
odd lot securityholders may not satisfy the 
element of fairness required by Proposed 
Rule 13e—3. Comment is requested on 
whether the proviso to paragraph (b ) (7) of 
Proposed Rule 13e—4 should apply to tender 
offers which would be “Rule 13e-3 trans­
actions.”

30 S. Rep. No. 550, 90th Cong., 1st Sess. at 
10 (1967).

81 Rule 10b-13 prohibits any person making 
a tender or exchange offer for any equity 
security, including an issuer, from purchas­
ing, or arranging to purchase, any such 
security (or any other security immediately 
convertible into or exchangeable for such 
security) otherwise than pursuant to such 
offer from the time the offer is publicly an­
nounced or otherwise made known to 
securityholders until the expiration of the 
offer.

82 Proposed Rule 14d-6 (see Release No. 
34-12676) would integrate with the tender 
offer, for the purpose of Section 14(d), any 
purchase made by a bidder within forty 
business days after the tender offer termi­
nates. Comments received on Proposed Rule 
14d-6 indicated that practical and legal dif­
ficulties were presented by a proposal which 
attempted to apply pro rata and withdrawal 
requirements to purchases by a bidder fol­
lowing the termination of its tender offer. 
In response to such comments, the staff is 
considering modifying Proposed Rule 14d-6

in the manner discussed in the text.
88 Senate Hearings at 27-28.
“ See S. Rep. No. 1125, 91st Cong., 2d 

Sess. at 4-5 (1970). The exemption from 
Section 14(d) provided by paragraph (8) (B ) 
thereof for tender offers by an issuer has not 
been extended to tender offers by control 
persons or affiliates of an issuer (other than 
a 100%-owned subsidiary of an issuer).

85 The first sentence of Section 13 (e )(2 ), 
which was added to the Act in 1970, has the 
effect of bringing purchases by control per­
sons within the coverage of the section. The 
second sentence, rowever, gives the Commis­
sion rulemaking authority, including the 
authority to adopt “exemptive rules and reg­
ulations covering situations in which the 
Commission deems it unnecessary or inap­
propriate that a purchase (by a control per­
son) should be deemed to be a purchase by 
the issuer * * See note 11 supra.

88 See Securities Exchange Act Release No. 
8392 (Aug. 30, 1968) 33 PR 14109. The Com­
mission further stated that “ [a ]ny  such bid, 
therefore, can be lawfully made only in ac­
cordance with the provisions of those sec­
tions, including paragraph (5 ), withdrawal 
provisions, and paragraph (6 ), pro rata pro­
visions, of Section 14(d), and the rules and 
regulations thereunder.” Id.

37 Pursuant to New York Stock Exchange 
Rule 391 and American Stock Exchange Rule 
560, a purchaser, after receiving exchange 
approval, must announce a special bid on 
the tape, specifying the number of shares 
desired and a fixed bid price. The specified 
price cannot be less than the higher of the 
current bid or the last sale, and generally 
is substantially higher, although the price 
cannot be higher than the current asked 
price, unless specifically permitted by the ap­
plicable exchange. All orders are executed at 
the bid price until the bid is satisfied or 
withdrawn. The withdrawal of a special bid 
requires the approval of the exchange, and, 
unless otherwise specifically exempted, must 
remain open for a minimum period of fifteen 
minutes. The special bid procedure is prem­
ised upon a determination that the regu­
lar auction market for the subject security 
cannot efficiently satisfy the order.

88 A special bid is generally less expensive 
and quicker, and may require less of a pre­

mium over the market price, than a tradi­
tional tender offer.

39 See Securities Exchange Act Release Nos. 
8930 (July 13, 1970) 35 FR 11410, and 10539 
(Dec. 6, 1973 ) 38 FR 34341 in which the Com­
mission published for comment, and repub­
lished a revised version of, Proposed Rule 
13e-2 under the Act which, if adopted, would 
regulate an issuer’s purchases of its own se­
curities. The Commission remains concerned
that an issuer’s purchases of its own securi­
ties may be effected for manipulative pur­
poses. See “ Securities and Exchange Com m is­
sion v. Chromalloy American Corp., et al.,” 
Litigation Release No. 7850 (Mar. 30, 1977). 
See also “ Securities and Exchange Com m is­
sion v. Georgia-Pacific C o r p CCH Fed. Sec. 
L. Rep. II 91,692 (SJ5.N.Y.) (May 23, 1966).

4° “ [T ]he details of disclosure [for issuer 
tender offers] would differ from those appli­
cable to non-issuer tender offers * * *” Sen­
ate Hearings at 115-116 (1967).

41 [I ] t must be recognized that the disclo­
sures which should be made by an issuer 
making a tender offer for its own shares 
are entirely different than those which 
should be made by a third party.” Senate 
Hearings at 202 (1967).

42 See Securities Exchange Act Release No. 
13787 (July 28, 1977) 42 FR 38341.

43 The class of persons covered by Item 4 
of Proposed Schedule 13E-4 is substantially 
similar to that covered by Item 6 of Schedule 
14D-1 (“Interest in securities of the Subject 
Company”). However, oommentors are re­
quested to consider the breadth of the cov­
erage since an issuer tender offer may not 
require disclosure co-extensive with that 
required for third party offers.

44 In connection with third party offers, pro­
posed amendments to Rule 14d-4 under the 
Act, if adopted, would require the filing with 
the Commission, under certain circum­
stances, of a proposed Schedule 14D-4 Rec­
ommendation Statement. See Release No. 
34—12676.

45 In responding, commentors should con­
sider the effects on competition that may 
result from different disclosure and sub­
stantive requirements for issuers and third 
parties in a contested tender offer.
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.. Either alten\ll.tlve might be desired by 
a o. Issuer to 88SUI'e tendering securttyholder& 
t bs.t any adverse ~ COil.'!equencea which 
may result from acceptance or less than a 
specified number of their tendered securltiea 
wo\lld bo avoided. 

-' In recognition of the manner In wllich 
•certntn odd lot offers are made (e.g .. at the 
market price prevaUlng when the securities 
are received by the IMuer), the proviso to 
paragraph (b) (7) ol Proposed Rule 13&-4 
wollld permit an Issuer to offer the :;ame for­
mula for paymeo.t to all holders or lesa than 
one hundred shares of !ta equity securities 
oven though this may reslllt In dlfferent 
constdern.tlon being paid to tendering secu­
rltyholders. U the tender ofl'er ts deemed 
to be a "RUle 13&-S transaction" (&ee 
pages 2-3 supra). permitting acceptance or 
tendered securities on a formula basis from 
odd lot .seeurltyholders may not satisfy tho 
elem<'nt ol fairness reqUlred by Proposed 
Rule 13e-3. Comment Is requested on 
whether the proviso to paragraph (bl (7) of 
Proposed RUle 13e--4 should apply to tender 
offers which would be "Rulo l3e-3 trans­
actions.'' 

•• S. Rep. No. 550. 90t.h Cong , 1st Se,;s. at 
10 (1967). 

• Rule lOb--13 prohibits any person making 
a tender or exchange offer for any equity 
ri&eurity, including an !&mer, from purchas­
ing, or arranging to purchase. any such 
security (or any other security Immediately 
convertible Into or exchangeable for such 
security) otherwise than pursuant to such 
offer :from the tJme the ofter ts publicly an­
nounced or otherwise made known to 
securltyholders untU the explratlon of the 
olfer. 

.: Proposed RUle 14<1-6 (see Release No. 
3~12676) woUld integrate wlt.h the tender 
otrer, for the purpose of Sect1on l4(d). any 
purchase made by a bidder within forty 
business days after the tender otrer termi­
nates. Comments received on Proposed Rule 
l 4d-6 Indicated that practtcat and legal dJ.!­
.llc\Utles were presented by a proposal whleh 
a ttempted to apply pro rata and withdrawal 
requirements to purchases by a bidder fol• 
lowing the termination ot Its tender offer. 
In response to such comments, the sta.fl' is 
COMlderlng modifying Pro~ Rllle 14<1-6 

PROPOSED RULES 

In the manner discussed In the text. 
13 Senate Rearlngs at 27-28. 
.. See S. Rep. No. 1125, 91st Cong .. 2d 

Bess. at 4-5 (1970). The exemption trom 
Section 14(d) provided by paragraph (8) (B) 
thereof for tender ofl'ers by an Issuer bas not 
been extende<l to tender otters bv control 
persons or aflUlates ot an tssuer (other than 
a 100%-owned subsidiary of an tsst1er). 

"'The first sentence o! Section 13(e) (2), 
whlch was added to the Act In 1970, has the 
ettect or bringing pu.rcha.see by control per­
sons within the coverage of the section. The 
second sentence, rowever, gives the com.nus­
ston rulemak.lng authority, Including the 
authortt.y to adopt ··exemptlve rUles and reg­
ulatloDS covering situations in whlch the 
commtsslon deems It unnecessary or Inap­
propriate that a purchase (by a control per­
son) should be deemed to be a purchase by 
the Issuer • • • .'' See note 11 supra. 

• See Securltles Exchange Act Release No. 
8392 (Aug. 30, 1968) 33 FR 14109. The Com­
mission further stated that" [e.Jny such bld, 
therefore, can be law(ully made only 1n ac­
cordance With the provisions o! those sec­
tions, including paragraph (5), withdrawal 
provisloDS, and paragraph (6), pro rata. pro­
v1s1ons, of Section 14(d). and the r11les and 
regulations thereunder.'' ld. 

"'Pursuant to New York Stock Exchange 
Rill& S91 and American Stock Exehange Rule 
560, a purchaser, after receiving excbl\nge 
approval, must announce a special b1d on 
the tape, specltying the number ot shares 
desired and a 11.xed bid price. The speclfted 
price cannot be less than the higher ot the 
current bid or the last sale, and generally 
is substant.lally hlgher. although the price 
cannot be higher than the current asked 
price. unless speclllcally permitted by the ap­
plicable exchange. AU orders are executed at 
the bid price until the bid Is satisfied or 
withdrawn. The withdrawal of a special bid 
req\llres the approval or the exchange, and, 
unle,is otherwise specltlca.Uy exempted, must 
remain open tor a mlnimum period of fifteen 
minutes. The special bid procedure ts pre;m­
l~ed upon a determlnatlon that the regu­
lar auction market for the subject security 
cannot efficiently satlsty the order. 

• A special bid Is generally less expensive 
and quicker, and may require less ot a pre-
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mlum over the market price, than a tradl­
ttonal tender offer. 

Cll> See Securities Exchange Act Release Nos. 
8980 (July 13, 1970) 35 FR 11410, and 10539 
(Dec. 6, 1973) 38 FR 84841 In which the Com­
mission publ.lshed ror comment, and repub• 
II.shed a rev;lsed version ot. Proposed Rule 
13e-2 under the Act which, If adopted, woUld 
regulate an lssuer'.s purchases ot Its own se­
curities. The Commission remains concerned 
that an Issuer's purchases or Its own securi­
ties may be effected tor manipUlatlve pur­
poses. See "Securities and Exchange Commb­
Bion v. Chromalloy A.merfcan Corp., et al.," 
Litigation ~lease No. 7850 (Mar. 30, 1977). 
See also "Securfties and Excliange commis­
sion v. Georgia-Pacific Corp.," CCH Fed. Sec. 
L. Rep. r 91,692 (S.D.N.Y.) (May 23, 1966). 

'° .. I TJ be details ot disclosure I tor issuer 
tender ofl'ers) would dlffer from those appli­
cable to non-tssuer tender offers • • • .. Sen• 
ate Bearings at 115--116 (1967). 

" I I I t must be recogntz.ed that the disclo­
sures which should be made by an tssuer 
making a tender otter for Its own shares 
arc entirely different than those which 
should be made by a third party.'' Senate 
Hearings at 202 (1967). 

" See Securities Exchange Act Release No. 
13787 (July 28, 1977) 42 FR 38341. 

"' The class of persons covered by Item 4 
of Proposed Schedule 13E-4 ts substantially 
slmllar to that covered by Item 6 or Schedule 
140-1 ("Interest In securlttes ot the Subject 
Company"). However, commentors are re. 
quested to consider the bread.th of the oov• 
erage since an tsauer tender offer may not 
require disclosure co-extensive wlth that 
required tor third party otters. 

•• In connection with third party offers, pro­
posed am~dments to Rule 14d-4 under the 
Act, 11 adopted. would require the ftling with 
the Comm1sS1on, under cert.a.In circum­
stances, of a proposed Schedule 140-4 Reo­
ommenda.tlon Statement. See Release No. 
34-12676. 

.. In responding, commentors should con­
sider the effects on oompetitlon that may 
result from dlft'erent dlsolosure and sub­
stantlve requirements for Issuers and third 
parties In a contested tender offer. 

[FR Doc.77--35567 Filed 12-13- 77;8;45 run) 

IIOEIAL UGISTH, VOL. 42,, NO, 240-WEDNESDAY, DECEMBER 14, 1977 




