Chesterfield, VA—Chesterfleld County, SDF
Rwy 33, Original

« * ¢ effective August 11, 1977.

omaha, NE—Eppley Alrfleld, LOC (BC) Rwy
321, Amdt, 10, cancelled

» » * effective July 13, 1977.

penver, CO—Arapahoe County, LOC Rwy
34R, Amd. 2

3. By amending §97.27 NDB/ADF
SIAP's identified as follows:

« » * effective September 8, 1977.

carm!, IL—Carmi Municipal, NDBE Rwy 36,
Amdt. 2

pittafield, IL—Pittsfleld-Penstone Municipal,
NDB Rwy 31, Amdt. 1

poone, IA—Boone Muni., NDB Rwy 14, Amdt.

4

Boone, IA—Boone Munl., NDB Rwy 32, Origi-
nal

pavenport, JA—Davenport Munl, NDB Rwy

2, Amdt. 8
KS—Falrfax Munl, NDB-B,

Kansas City,
Amdt. 10

New Bedford, MA—New Bedford Munl.,, NDB
Rwy 5, Amdt. &

Trenton, MO—Trenton Muni., NDB Rwy 17,
Amdt, 2

Trenton, MO—Trenton Munli., NDB Rwy 35,
Amdt. 4

Coatesville, PA—Chester County G.O. Carl-
son, NDB Rwy 11, Amdt. 4

Burlington, VT—Burlington International,
NDB Rwy 15, AmAt. 16

Lyndaville, VT—Caledonia County, NDB
Rwy 2, Original

Chesterfiald, VA—~Chesterfield County, NDB

Rwy 33, Amdt. 2

* * * effective August 11, 1977.

Stow, MA-Minute Man Alrfield, NDB-A,
Aamdt. 5

¢ * * eflective July 13, 1977.

Denver, Co—Arapahoe County, NDB, Rwy
4R, Amdt. 2

4. By amending §9729 ILS-MLS
SIAP's identified as follows:

* * * gflective October 6, 1977. -

Palrbanks, AK—Fairbanks International,
ILS Rwy 1L, Amdt. 1
* * * effective September 8, 1977.

Bloomington, IL~—~Bloomington-Normal, ILS
Rwy 29, Amdt. 3

Kansas City, KS—Pairfax Munl, ILS-A,
Amdt, 13

New Bedford, MA—New Bedford Muni, ILS
Rwy 5, Amdt. 13

Pontlac, MI—Oakland-Pontiac, ILS Rwy OR,
Amdt, 7

Cleveland, OH—Cuyahoga County, ILS Rwy
23, Amdt. 4

Allentown, PA~—Allentown-Bethlehem-East-
on, ILS Rwy 13, Amdt. 2

Philadelphia, PA—North Philadelphla, ILS
Rwy 24, Amdt. 7

Burlington, VT—Burlington International,
ILS Rwy 15, Amdt, 16

' * * effective August 11, 1977.

Omahn, NE--Eppley Alrfleld, ILS Rwy 32L,
Original

Yt " effective July 14, 1977.

Kotzebue, AK—Ralph Wien Memorial, ILS/
DME Rwy 8, Amdt, 1
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Nore—~Change FAA Form 8260-3 for Ml-
aml International, Miami, Florida, ILS Rwy
SR Amdt. 2 to Amdt, 3 publishied in transmit-
tal letter 77-28.

5. By amending § 97.31 RADAR SIAP's
identified as follows:

* ¢ * eflective September 8, 1977.

Burlington, VT—Burlington International,
RADAR~1, Amdt, 1

* & * pflective August 25, 1977.

Big Springs, TX—Howard County, RADAR-1,
Orig. cancelled

* & ¢ effective August 11, 1977.

Beaumont-Port Arthur, TX—Jefferson Coun=-
ty, RADAR~1, Amdt. 1

* ¢ *efective July 13, 1977.

Denver, CO—Arapahoe County, RADAR-1,
Amde. 6

6. By amending § 97.33 RNAV SIAP's
identified as follows:
* & ¢ effective September 8, 1977.

Davenport, IA—Davenport Muni., RNAV Rwy
14, Amdt. 2

Davenport, IA—Davenport Muni., RNAV Rwy
32, Amdt, 2

Kansas City, KS—Fairfax Muni., RNAV Rwy
17, Amdt. 3

Kansas City, KS—Fairfax Muni., RNAV-C,
Amdt. §

Cleveland, OH-—Cuyahoga County, RNAV
Rwy 23, Amdt. &

(Secs. 307, 313(a), 601, and 1110, Federal
Aviation Act of 1958 (49 US.C. §§ 1348, 1354
(a), 1421, and 15101, sec. 6(c), Department
of Transportation Act (49 US.C. 1855(c)):
Delegation: 25 FR 6489 and Paragraph 802 of
Order FSP 1100.1, as amended March @, 1073.)

Nore~—The Federal Aviation Administra-
tion has determined that this document does
not contaln & major proposal requiring prep-
aration of an Economlc Impact Statement
under Executive Order 11821, as amended by
Executive Order 11949, and OMB Circular
A-107,

Issued in Washington, D.C,, on July 22,

19717,
James M. Vines,
Chief, Aircraft Programs Division.
Nore~—The incorporation by reference in

the preceding document was approved by the
Director of the Federal Register on May 12,
1969.

IFR Doc.TT-21637 Filed 7-27-77;8:45 am|

Title 16—Commercial Practices

CHAPTER |—FEDERAL TRADE
COMMISSION
SUBCHAPTER G—RULES, REGULATIONS, STATE.
MENTS AND _INTERPRETATIONS UNDER
MAGNUSON-MOSS WARRANTY ACT
PART 700—INTERPRETATIONS OF
MAGNUSON-MOSS WARRANTY ACT

Adoption of Interpretations and
Explanatory Statement

Correction

In FR Doc. 77-19901, appearing at
page 36112, in Part IV of the issue of
Wednesday, July 13, 1977, on page 36115,
in the third column, line seven of § 700.2
should read as follows: “parts used is the
measuring date for”.
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Title 17—Commodity and Securities
Exchanges

CHAPTER [I—SECURITIES AND
EXCHANGE COMMISSION

[Release Nos. 33-5844; 34-13787; I1C-9862)

PART 240—GENERAL RULES AND REGU-
&T%Nai. SECURITIES EXCHANGE ACT

Filing and Disclosure Requirements
Relating to Tender Offers

AGENCY: Securities and Exchange
Commission.

ACTION: Final rule.

SUMMARY: The Commission an-
nounces: (1) the adoption of a new
schedule which sets forth the disclosure
requirements for persons making certain
tender offers; and (2) the amendment of
an existing rule to implement the filing
of the schedule with the Commission and
to specify the disclosure items contained
in the schedule which are to be included
or summarized in the information pub-
lished, sent or given to security holders
in connection with such tender ot!en.
These actions, which are necessary in
light of the dynamic nature of tender
offers, are intended to augment the pres-
ent statutory requirements by providing
necessary disclosure to investors to en-
able them to make informed decisions in
connection with a tender offer. The
adoption of the schedule is part of the
Commission’s plan to replace its emer-
gency rules under the Williams Act with
a comprehensive regulatory framework
with respect to tender offers.

EFFECTIVE DATE: August 31, 1977,

FOR FURTHER INFORMATION CON-
TACT:

John Huber, Office of Disclosure Policy
and Proceedings, Division of Corpora-
tion Finance, Securities and Exchange
Commission, 500 North Capitol Street,
Washington, D.C. 20549, 202-755-1750

SUPPLEMENTARY INFORMATION:
The Securities and Exchange Commis-
sion today announced the adoption of
new Schedule 14D-1 (17 CFR 240.14d-
100) and the amendment of existing
Rule 14d-1 (17 CFR 240.14d-1) which
relate to the filing and disclosure re-
quirements of persons making tender of-
fers subject to Section 14(d) of the Secu-
rities Exchange Act of 1934 (“Exchange
Act”) (15 U.S.C. 78a et seq., as amended
by Pub. L. No. 94-29 (June 4, 1975)).
These actions effectuate an inten-
tion previously announced by the Com-
mission * to adopt separate schedules for
reporting acquisitions subject to Section
13(d) (1) of the Exchenge Act and for
tender offers subject to Section 14(d) (1)
of that Act. In order to facilitate an or-
derly transition to the use of separate
schedules, the Commission today amend-

1 Exchange Act Release No, 34-12678 (Au-
gust 2, 1978) (41 PR 33004).
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ed existing Schedule 13D (17 CFR
240.13d-101) and also announced that
these actions will become effective con-
currently with its beneficlal ownership
rules and schedules * on August 31, 1977.
By adopting a separate Tender Offer
Statement on Schedule 14D-1 at this
time, the Commission anticipates the
necessity of only one change over, viz.
from Schedule 13D to Schedule 14D-1,
and has attempted to avold the unneces-
sary burden of requiring two change
overs, viz. from the Schedule 13D in ef-
fect prior to August 31, 1977 to amended
Schedule 13D and then again to Sched-
ule 14D-1,

These actions are intended to provide
more meaningful disclosure to security
holders whose securities are being sought
in certain tender offers. However, in tak-
ing these actions, the Commission has
been mindful that any efforts to benefit
investors in the context of tender offers
should be made without unnecessarily
tipping the balance of regulation in favor
of either the person making the tender
offer (the “bidder") or the management
of the company whose securities are be-
ing sought (the “subject company'™

The disclosure requirements embodied
in Schedule 14D-1 and the amendments
to existing Rule 14d-1 are primarily
based on the proposed rules and sched-
ules relating to tender offers which were
published for comment by the Commis-
sion In 1976 While Schedule 14D-1 has
been adopted separately from the other
tender offer proposals, it should be par-
ticularly noted that the other proposals
have not been withdrawn by the Com-
mission. Subsequent to the completion of
the revision of certain of these proposals
in response to the comment letters re-
ceived from the public, the Commission
presently anticipates further rulemak-
ing action. At that time, the existing
rules under Section 14(d) (1), with the
exception of Schedule 14D-1, will be re-
placed by permanent rules and related
schedules,

BACKGROUND

The Willilams Act Amendments,' P.L.
90-439, provided for federal regulation
of tender offers. The purpose of this fed-
eral regulation was to provide investor
protection by requiring disclosure of ma-
terial information and by affording sub-
stantive protection to shareholders”

Congress considered the situation
whereby a shareholder who was faced
with making an investment decision in
the context of & tender offer without
adequate information as being “precisely
the kind of dilemma which our Federal
securities laws are designed to prevent.”*

#Exchange Act Release No. 34-13291 (Feb-
Tuary 24, 1977) (42 FR 12342), -

* Exchange Act Release No, 34-12676 (Au-
gusy 2, 1976) (41 FR 33004).

‘Sections 13(d), 13(e), 14(d), 14(e) and
14(1) of the Exchange Act.

'S, Rep. No. 550, foth Cong. 1st Bess. 1
(1967).

°1d. at 2,
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While the primary objective of the

Williams Act was to provide investor
protection, Congress also recognized that
“takeover bids should not be discour-
aged” " and that the act should be ad-
ministered in an even-handed way "“to
avold tipping the balance of regulation
either in favor of management or in fa-
vor of the person making the takeover
bid." * Thus, the act was d to:

¢ * * require full and falr disclosure for
the benefit of investors while at the same
time providing the offeror and t
oqua'l. opportunity to falrly present ir
case,

In order to Immediately implement
this statutory framework, the Commis-
ston adopted emergency rules and regu-
lations under the Willlams Act" Sub-
sequent to the passage of the 1970 Wil-
liams Act Amendments, P.L. 91-587, the
guanmmu on amended these emergency

es,

In November and December 1874, the
Commission conducted a Public Fact-
Finding Investigation in the Matter of
Beneficial Ownership, Takeovers and
Acquisitions by Foreien and Domestic
Persons (“Tender Offer Hearings™) ™
The written and oral testimony of wit-
nesses and letters of comment high-
lighted certain issues regarding tender
offers and the need for rulemaking action
by the Commission.

On the basis of the Tender Offer Hear-
ings, Congressjonal hearings,’ judicial
decisions and the Commission’s experi-
ence with the existing regulatory frame-
work, the Commission in August 1976
published its tender offer proposals for
comment.” These proposals represented
the Commission's first comprehensive
rulemaking proposals under the Williams
Act with respect to tender offers. They
were intended to provide specific dis-
closure and dissemination requirements,
additional substantive regulatory protec~
tions, particular antifraud provisions and
other regulations relating to cash tender
Therefore, by providing for full disclo-
sure, Congress acted “to correct the cur-
rent gap in our securities laws.” ¥

*‘Id.at 3.

' Id.

»i1d,

1 Exchange Act Relesse No, 8370 (July 30,
1668) (33 FR 11015) amended by Release No.
8392 (August 30, 1968) (33 FR 13036). Ses
als0 Releass No. 8556 (March 24, 1969) (34
FR 6101).

# Exchange Act Release No, 8060 (January
18, 1971) (386 FR 970), The Commission has
®/i1s0 adopted rules relating to short-tender-
ing of securities (17 CFR 240.10b-4) and
purchases during s tender offer by a bldder
other than pursuant to such offer (17 CFR
240.10b-13).

 Secorities Act Releass Nos, 5529 (Septem-
ber 0, 1074) (39 FR 33835) and 55638 (No-
vember 5, 1974) (39 FR 41223).

# See, ¢.g., Hearings Before the Senate Com-
mittee on Banking, Housing, and Urban Af-
falrs on Corporate Takeovers, 84th Cong, 2d
Sess, (1976).

i3 Exchange Act Release No, 34-12676 (Au-
gust 6, 1976) (41 FR 33004) .

T1d. st 4.
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offers and exchange offers. Pursuant tp
its request for comments, 111 letters»
were submitted by the following com-
mentators:

OPAIAIONS : .. < sviire simommedonas 54
Law Pirms and Associations....__ 24
Securities Industry. .. .. cooaoa
Trade Organizations and Assocl-
REIODY o et e s i 8
AcademiCInANS oo 2
State Administrative Agencies____ 2
Other Interested Persons.. ... 5

On the basis of the comment letterg
and the Commission’s subsequent ex.
perience, certain of the tender offer pro-
posels are currently undergoing revision,
The Commission is of the view that the
adoption of the present proposals and
those now being revised, will implement
the intent of Congress in enacting Sec.
tions 14(d) and l4(e) of the Exchange
Act. The adoption of Schedule 14D-1 rep-
resents the first step by the Commis-
sion in establishing a comprehensive
regulatory framework specifically de-
signed for tender offers. ™

SYNOPSIS OF ADOPTED SCHEDULE AND
AMENDED RULE AND SCHEDULE

This synopsis is included in order to as-
sist all interested persons in their un-
derstanding of and compliance with the
filing and disclosure provisions of new
Schedule 14D-1, amended Rule 14d-1,
and amended Schedule 13D. However, at-
tention is directed to the actual text of
the schedules and rule for & more com-
plete understanding.

A. TENDER OFFER STATEMENT SCHEDULE
14D~1 (17 CFR 240.14D-100)

(1) Cover sheet. The Cover Sheet of
the proposed Schedule contained an in-
struction that eight copies of the state-
ment, including all exhibits, should be
filed with the Commission. This instruc-
tion has been modified to require the
filing with the Commission at its head-
quarters office of ten copies of the state-
ment, Eight of these copies should in-
clude all exhibits, while the other two
copies should include the exhibits de-
scribed in Item 11(a) of the Schedule
(i.e., the tender offer materials). This
modification is intended to insure that
the number of copies filed is sufficient to
allow the Commission to transmit coples
to the regional offices.

A second instruction concerning filing
fees has been included on the Cover
Sheet. In the release announcing the
tender offer proposals (the “Tender
Offer Release”),” the Commission in-

" Sea Plle No, S7-640. FPor the convenlence
of the public, a copy of the summary of these
commrent letters, which was prepared by the
staff of the Commission, has been placed in
the public file, However, it should be noted
that in adopting these proposals, the Com-
mission relled on the comment letters them-
selves, rather than on the stafl's summary
of oxnments,

i gxchange Act Release No. 34-12676 (Au-
gus: 2, 1976) (41 FR 33004).
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dicated that a non- able fee would
pe required to be pald when the initial
Schedule 14D-1 is filed and that no addi-
tional filing fees would be required for
amendments thereto, The determination
of the amount of such a fee includes
consideration of the direct and indirect
cost to the Government, the value to the
recipient, public policy or interest served
and other pertinent factors.” While the
commission still plans to require a fee
for all Willlams Act filings as described
above, consideration of the formal fee
structure has not been completed. There-
fare, the issue of fees will be handled in
s subsequent release. Until such time, no
fee will be required with respect to the
filing of Schedule 14D-1 or any amend-
ment thereto. Instruction 2 to the Cover
gheet was added to reflect this position.

(2) General instructions. As published
for comment, proposed Schedule 14D-1
contained four instructions which gen-
erally pertained to the preparation of
the schedule and the filing of amend-
ments thereto. With certain significant
exceptions, the instructions to Schedule
14D-1 generally conform tq those which
were proposed.

Instruction C of the proposed Sched-
ule recognized that disclosure is not
limited to the person filing the statement
when the bidder is & partnership, a
limited partnérship, a syndicate, other
group or a corporation. However, the
additional persons who are subject to the
Schedule'’s reporting requirements should
be identifiable and the number of such
persons should not be so broad as to cause
the benefits of disclosure to be out-
weighed by the burdens of compliance
placed on the bidder. Consequently,
proposed Instruction C was intended to
clarify and to curtail, as far as feasible,
the additional persons who would be
subject to the disclosure requirements of
Items 2-7 of the proposed Schedule.
With certain modifications, this intent
has been maintained in Instruction C as
adopted.

If the statement is filed by a partner-
ship, limited partnership, syndicate or
other group and, thus, by operation of
clauses (1) through (iv) of the Instruc-
tion, refers to a corporation or if the
statement is filed by a corporation,
clauses (a), (b) and (¢) of Instruction
C set forth the additional persons with
respect to such corporation (the “bidding
corporation™) to whom Items 2-7 of the
Schedule apply. Clause (a) makes the
Instruction applicable to each executive
officer and director of the bidding
corporation. Each person controlling
the bidding corporation is covered by
clause (b), while each executive officer
and director of any corporation ultimate-
ly in control of the bidding corporation
Is included pursuant to clause (¢).
Clauses (a) and (¢) of Instruction C
require disclosure only regarding execu-
tive officers and directors rather than all
officers. The term “executive officer” is

“Independent Offices Appropriations Act,
31 US.C 483(n).
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defined In Instruction C. Clause (b) re-
quires disclosure of all persons con-
trolling the bidding corporation which
includes any corporation ultimately in
control of the bidding corporation. In
multiple tier corporate structures, e.g.
where one or more layers of controlling
corporations exist between the bidding
corporation snd the corporation in ulti-
mate control, clause (b), among other
things, requires identification and dis-
closure concerning the corporations in
the mid-tier corporate structure. An
officer or director of a mid-tier corpora~-
tion would not be included within clause
(b) if such officer or director did not con-
trol the bidding corporation. Moreover,
as is discussed below, corporations in the
multiple tier structure which did not
control the bidding corporation are also
i:cluded from the operation of clause

).

The following is furnished as an ex-
ample of the operation of clauses (a),
(b), and (¢) of Instruction C. Corpora-
tion C (the bidding corporation) makes
a tender offer. Corporation C is con-
trolled by Corporation B (a mid-tier cor-
poration) which is in turn controlled by
Corporation A (the corporation in ulti-
mate control of the tidding corpora-
tion). Corporation A also controls Cor-
poration D which has no ownership of
or control over Corporation C. Under
clause (&), each executive officer and di-
rector of Corporation C would be sub-
ject to Instruction C. Under clause (b),
Corporations B and A would be subject
to Instruction C. Additionally, any officer
or director of Corporation B who also
controls Corporation C would be subject
to Instruction C because of clause (b).
Pursuant to clause (¢) of Instruction C.
each executive officer and director of
Corporation A would be subject to that
Instruction. However, since Corporation
D does not contral Corporation C, it
would not be subject to Instruction C and
none of Corporation D's officers or di-
rectors would be so subject, assuming
that each such officer or director does
not control Corporation C.

While Instruction C is intended for the
purposes described above it should be
noted that if disclosure of certain infor-
mation concerning a corporation not
specified above would be material to an
Investment decision by & security holder
of the subject company whether to sell,
tender or hold the securities being
sought, such information should be in-
cluded. For example, If a cortrolling per-
son of the bidding corporation has & pri-
vately held corporation which has en-
gaged in merger negotiations with the
subject company in the subject compa-
ny's fiscal year immediately prior to the
tender offer, such information shou'd be
disclosed even though such privately held
corporation is not specified in Instruc-
tion C. The Commission will administer
Instruction C mindful that the primary
purpose of the Williams Act is to provide
investor protection.

Proposed Instruction C also pertained
to limited partnerships. In response to
the commentators, 8 new clause specifi-
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rally dealing with limited partnerships
was added to the Instruction. Clause (ii)
of Instruction C would require disclo-
sure of each partner who is denominated
as & general partner or who functions as
a general partner of such limited pert-
nership. Limited partners who do not act
or have the power to act in a manner
substantially equivalent to general part-
ners would be excluded. This amendment
was intended to be consistent with the
changes made in the disclosure reguired
of corporations.

Instruction D of the proposed Sched-
ule dealt with the filing of a final amend-
ment to proposed Schedule 14D-1 upon
the termination of the tender offer. Un-
less there had been a material change
in the Information previously reported
on proposed Schedule 14D-1, this final
amendment would have been deemed
sufficient to satisfy the reporting require-
ments of Section 13(d) of the Exchange
Act. In response to the commentators
who criticized proposed Instruction D as
being unclear, revisions were made to
that Instruction and new Instructions E
snd F were adooted. Instruction D of the
Schedule requires the filing of a final
amendment promptly after the termina-
tion of the tender offer. The final
amendment would include disclosure of
material changes in the items of Sched-
ule 14D-1, particularly Item 6(a), which
have occurred since the 6iling of the most
recent amendment to that schedule or,
if no amendments have been filed, since
the date of the initisl filing of the sched-
ule with the Commission. Statements
that the tender offer has terminated,
the date of such termination and the re-
sults of such tender offer would also be
required. Instruction F of the Schedule
sets forth the presumption that a final
amendment which meets the require-
ments of Instruction D will be deemed
to satisfy the reporting requirements of
Section 13(d).

Instruction E of the Schedule pertains
to a bidder who, prior to the filing of &
Schedule 14D-1, has filed a Schedule
13D with resvect to the acauisition of
securities of the same class which is the
subject of the bidder's tender offer. In-
struction E states that a bidder in this
situation must amend the previously
filed Schedule 13D and permits such
amendment to be made by means of the
bidder's Schedule 14D-1 and amend-
ments thereto, with the exception of the
final amendment required by Instruc-
tion D. This is conditioned on the bid-
der making an indication on the cover
sheet of the Schedule 14D-1 that it Is
smending its Schedule 13D by means of
this statement, The final amendment re-
quired to be filed by Instruction D is ex-
cluded from the operation of Instruc-
tion E because of the provisions of In-
struction F.

Although the Commission is not adopt-
ing proposed Rule 14d-1 at this time,
two of the terms defined by that pro-
posal, “bidder” and “subject comoany,"
are contained in Instruction G to Sched-
ule 14D-1. Since these terms are repeat-
edly used in the Schedule, they were de-
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fined in Instruction G in the interest of
clarity.

(3) Item 1. Security and Subject
Company. Item 1 of proposed Schedule
14D-1 require disclosure of certain in-
formation regarding the sub’ect com-
pany and the class of equity securities
of the subject company being sought by
the tender offer, Partly in response to
the comment Jetters, certain minor
changes were made. First, the term
“principal business address" contained
In proposed Item 1(a) was changed to
“principal executive offices” in order to
be consistent with the disclosure required
in other Commission filings. Second, a
parenthetical clause was inserted in Item
1(b) of the Schedule to enable the bid-
der to rely on information contained in
the most recently available filing with
the Commission by the subject com-
pany with regard to the number of
shares outstanding of the class of equily
securities of the subject company being
sought, unless the bidder has reason to
believe that such information is not
current. It should be noted that if the
bidder is aware of any changes in the
number of shares outstanding since the
subject company’s most recently avall-
able filing, relidnce by the bidder on the
parenthetical clause in Item 1(b) of the
Schedule would be misplaced. Finally,
proposed Item 1(c) was revised in two
respects, It was made clear in Item 1(c)
that the market price information re-
quired by that sub-item pertained to the
principal market in which such securi-
ties are traded. The word “representa-
tive" which appeared in the parentheti-
cal clause in proposed Item 1(c) was
deleted since such information may not
be ascertainable, particularly in the case
of securities traded in the over-the-
counter market.

(4) Item 2. Identity and background.
Item 2 of the proposed Schedule per-
tained in part to disclosure requirements
regarding the bidder and related persons
concerning employment history, eriminal
convictions and certain civil actions for
the five year period prior to the tender
offer. While certain commentators criti-
cized the proposed reduction of the ten
year period previously reouired by Sched-
ule 13D with regard to emvoloyment his-
tory and c¢riminal convictions, others
considered the proposed five year period
ample. The five year time period is con-
sistent with rulemaking action by the
Commission in other areas of disclosu-e
such as: Item 2 of amended Schedule
13D; ™ and the proposed amendments to
Item 16 of Form S-1 (17 CFR 2398.11],
Item 19 of Form S-11 (17 CFR 239.18],
Item 6 of Form 10 (17 CFR 248.210],
Item 12 of Form 10-K (17 CFR 249.310]
and Item 6 of Schedule 14A [17 CFR 240.-
14a-1011."

Additionally, the introductory para-
graph of Item 2 was modified. This was

intended to clarify the disclosure required

W Exchange Act Release No. 34-13201 (Feb-
ruary 24. 1977) (42 FR 12342).

* See Exchange Act Release No. 34-12046
(November 9, 19768) (41 FR 40403).
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by Item 2 for natural persons as com-
pared with other entities. If the person
filing the statement or any person enu-
merated in Instruction C of the Schedule
is a corporation, partnership, limited
partnership, syndicate or other group of
persons certain information is required.
This includes: the name; the State or
other place of organization; the princi-
pal business; the address of the principal
office; and the Information regarding
criminal proceedings and civil actions re-
quired by Items 2 (e) and (f), respec-
tively. If one or more of these is inappli-
cable or if the answer is In the negative,
a statement should be made to that ef-
fect pursuant to Instruction A of the
Schedule and/or the Instructions to
Items 2 (e) and (f) respectively. While
the requirement of a statement of prin-
cipal business was not specifically pro-
posed for comment, the issue of princi-
pal business was generally subject to
comment and the requirement reoresents
a codification of present tender offer
practices, If the person filing the state-
ment or any person enumerated in In-
struction C is a natural person, the dis-
closure required by Items 2(a) through
2(g) should be provided with respect to
any such person.

In the Commission's view, the expan-
slon of disclosure reouired by Item 2
comports with the legislative history of
the Williams Act.®

(5) Item 3. Past contacts, transactions
or mnegotiations with the subject com-
pany. As proposed, Item 3 recognized
that a tender offer may not be an isolated
event in the corporate histories of the
bidder and the subject company. Dis-
closure concerning certain events which
occurred, either directly or indirectly,
between these parties in the recent past
is material to an investment decision by
a security holder in the context of &
tender offer.

Consequently, proposed Item 3(a) re-
quired disclosure of business relation-
ships and transactions between the bid-
der or its affiliates and the subject com-
pany or its affillates during the past three
years, Proposed Item 3(b) called for dis-
closure of contacts, relationships, nego-
tiations or transactions between those
persons during a similar period which
concerned events such as the following:
a merger or consolidation with or acqui-
sition of the subject company or any of
its affliates; a tender offer or other
acquisition of securities of any class is-
sued by the subject company; an election
of directors of the subject company: and
the sale or other transfer of a material
amount of assets by the subject company
or any of its subsidiaries.

Several commentators took the posi-
tion that the scope of the disclosure of

n *The comnetence and integrity of a com-
pany’s mansgement and of those persons who
seck management positions are of vital im-
portance to stockholders, Secrecy in this area
is Inconsistent with the expectations of the
people who invest in the securities of pub-
llcly held corporations and impairs public
confdence In securities as a medium of in-
vestment.” 8. Rep. No. 650, §0th Cong., 1st
Sess,, 2 (1087),

business relationships or transactions as
well as the number of persons who would
be affected by the disclosure require-
ments of proposed Item 3(a) were too
broad. In light of these comments, the
persons included within the purview of
Item 3(a) were more precisely defined
and a materiality standard was added.
Adgditionally, the term “relationships”
was deleted and the three year period
was clarified to pertain to the period
since the commencement of the subject
company’s third full fiscal year preced-
ing the date of the filing of the Schedule
14D-1. By focusing the period on the
subject company rather than on the
bidder or calendar years. this clarifica-
tion was intended to benefit the share-
holders of the subject company in under-
standing and analvzing the disclosure.
As adopted, Item 3(a) (1) of the Sched-
ule requires disclosure for transactions
between the person filing this statement,
including those persons enumerated in
Instruction C, and the subject company
or its affiliates which are corporations
only if the aggregate amount involved
for such fiscal year or portion of such
current fizcal wear in which such trans-
action occurred exceeded one percent of
the subject company’s consolidated reve-
nues- for that fiscal year or portion
thereof. Thus, the disclosure s intended
to match, as far as feasible, the fiscal
year or current portion thereof in which
the transaction occurred with the cor-
responding fiscal year or current portion
thereof of the subject company. Item
3(a) (2) of the Schedule requires dis-
closure of a transaction or a series of
transactions between the person filing
this statement including the persons
enumerated in Instruction C, snd the
executive officers, directors or affiliates
of the subject company which are not
corporations. only if the aggregate
amount involved for the entire period
described in Item 3(a) exceeded $40.000.

Certain changes were also made to
Item 3(b). As In proposed Item 3(a), the
term *“relationships"” in proposed Item
3(b) was deleted and the three year
period was clarified in a similar manner.
The scope of the persons affected by the
disclosure reouirements of Item 3(b)
was more preciselv defined and the types
of events within the purview of that sub-
item was modified. As adopted, Item 3(b)
requires a description of any contacts.
nevotiations or transactions between the
bidder or its subsidiaries or the persons
enumerated in Instruction C and the
subject company or its affiliates concern-
ing: & merger, consolidation or acquisi-
tion; a tender offer or other acauisition
of securities: an election of directors: or
a sale or other transfer of a material
amount of assets. This description per-
tains to the period since the commence-
ment of the subject company’s third full
fiscal vear preceding the date of the
filing of the Schedule 14D-1,

The changes in Item 3 are intended
to reduce. to the extent feasible, the
burden placed on the bidder by such
disclosure, while at the same time fur-
nishing sufficient information concern-
ing past contacts, negotiations and
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transactions to the sharcholders of the
subject company to assist them in mak-
ing an informed investment decislon.

(8) Item 4. Source and amount of
junds or other consideration. Item 4 of
the proposed Schedule increased the
disclosure required by Schedule 13D
with regard to the source and amount of
funds or other consideration to be em-
ployed by the bidder in the tender offer,
1f any part of such funds or other con-
sideration Is borrowed or similarly ob-
tained for the purpose of the tender offer,
proposed Item 4 required disclosure of
the material terms or conditions of such
Joan sgreements such as the stated and
effective Interest rates as well as a de-
scription of any plans or arrangements
to finance or repay such loans. If no such
plans or arrangements have been made,
a statement to that effect was required.
To implement the provisions of Section
13(d) (1) (B) of the Exchange Act, pro-
posed Item 4 established a procedure
whereby the Identity of certain banks
making loans would not be avallable to
the public, provided the bidder sub-
mitted & written request, including the
identity of such bank, to the Secretary of
the Commission.

With certain minor revisions, Item 4
as adopted is substantially similar to
Item 4 as proposed. Several commenta-
tors questioned the meaning of the term
“or similarly obtained”' as proposed in
Item 4. As & result of the comments sub~
mitted, the term “or similarly obtained"
was deleted. However, Item 4(b) re-
quires disclosure concerning any funds
or other consideration which are ex-
pected to be, directly or indirectly, bor-
rowed for the purpose of the tender offer
as well as those which are in fact bor-
rowed at the time of the filing of the
Schedule. Additionally, the summary in-
formation required by Item 4(b) (1), if

tem 4(b) is applicable, pertains to each
arrangement as well as each loan agree-
ment.

Other commentators criticized the
proposed requirement that the bidder
state the effective interest rate on loans
obtained for the purpose of the tender
offer. The Commission was not persuaded
by these views. Disclosure regarding the
effective interest rate is material in the
context of tender offers, Disclosure of
the stated Interest rate and compensat-
ing balance requirements or arrange-
ments, which was proposed by one com-
mentator as an alternative to the effec-
tve interest rate, is not sufficient because
an Investor in the normeal course may
not be able to fully evaluate such infor-
mation. However, in order to clarify the
disclosure requirement where more than
one loan agreement is involved, Item 4
(b) (1) of the Schedule requires, among
other things, the effective interest rate
for each such loan agreement, rather
than a combined effective interest rate.

In the Commission’s opinion, the dis-
closure requirements of Item 4 will pro-
vide more meaningful disclosure to in-
vestors in the context of tender offers

and will not place an undu
the bidder, BT o0
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(7 Item 5. Purpose of the tender of-
fer and plans and proposals of the
bidder. Item 5 of the proposed Schedule
concerned disclosure of the bidder's pur-
poses in making the tender offer for the
subject company’s securities, as well as
the bidder’s plans and proposals relat-
ing to the subject company after the
completion of the tender oiffer. To
obviate the possible Hmitation of the
disclosure of purposes to the matters
covered by Item 5(a) through 5(g), the
main paragraph of Item 5 now contains
two sentences. In order to clarify the
meaning of the term “extraordinary cor-
porate transaction,” proposed Item &(a)
was revised. The examples contained in
Item 5(a) are not intended to be ex-
clusive but rather are intended to fur-
nish guidance as to the type of corpo-
rate transaction which necessitates dis-
closure, Item 5(f) was also revised to
include a description of any plans or
proposals which relate to or would re-
sult in causing a class of securities of
the subject company to cease to be
quoted in an inter-dealer quotation sys-
tem of a registered national securities
association. This addition was considered
to be consistent with Item 5(f), as pro-
posed, which required such disclosure re-
garding the delisting of a class of secu-
rities of the subject company from a
national securities exchange. In other
respects, this item is the same as that
proposed for comment,

* (8) Item 6.Interestin securities of the
subject company. As proposed for com-
ment, Item 6 expanded the disclosure of
beneficial ownership of securities of the
class of securities being sought by the
tender offer which had previously been
required by Item 5 of Schedule 13D. In
response to the comments submitted by
several writers, & parenthetical clause
was added to Item 6(a) permitting reli-
ance on the most recently available filing
with the Commission by the subject com-
pany in making the determination of the
percentage of the class of securities bene-
ficially owned by such persons unless the
bidder has reason to believe the infor-
mation in such filing is not current, Two
instructions were added to Item 6(b).
The first instruction provides that the
description of any transaction during the
past 60 days in the class of securities re-
ported on by a person covered by the
sub-item should include, but not neces~
sarily be limited to: the identity of such
person; the date of the transaction; the
amount of such securities involved: the
price per share of such securities: and
where and how the transaction was ef-
fected. Pursuant to the second instruc-
tion, the disclosure required by Item 6(b)
may be filed with the Commission after
the date of the initial filing of the Sched-
ule 14D-1 if such information is not
available to the bidder at the time of
such initial filing. However, this dis-
closure must be filed by amendment
promptly and in no event later than two
business days after such initial filing.
Moreover, if such information is ma-
terial, it must also be disclosed to the

security holders of the subject company.
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This instruction is Intended to facilitate
efforts to preserve the confidentiality of
the tender offer, prior to the date it is
first published, sent or given to security
holders, in order to avoid possible misuse
of inside information.

Although Item 6(b) of the Schedule re-
lates to transactions in the class of se-
curities reported on, it should be noted
that the Commission would consider
transactions with respect to the subject
company’s securities, other than the class
reported on (such as other classes of se-
curities of the subject comvany, warrants
and options) by such persons during
such period as a matter of concern. In
appropriate circumstances, disclosure re-

these transactions may be re-
quired by Item 10(f) of the Schedule,
which is discussed below, or by other
provisions of the Exchange Act, such as
Section 14(e).

(9) Item 7. Contracts, arrangements,
understandings, or relationships with re-
spect to the subject company's securities,
As proposed, Item 7 of the Schedule,
which was substantially similar to Item 6
of Schedule 13D, required disclosure con-
cerning any contract, arrangement, un-
derstanding, or relationship between the
bidder or the persons enumerated in
proposed Instruction C of the Schedule
and any person with respect to any se-
curities of the subject company. In re-
sponse to several comment letters, the
introductory language of the proposal
was revised to require a description
rather than complete Information as
proposed. This revision is intended to In-
dicate that only the material terms
rather than every detail of any such con-
tract, arrangement, understanding or re-
lationship are required to be disclosed.

(10) Item 8. Persons retained, em-
ployed, or to be compensated. Proposed
Item 8 of the Schedule required dis-
closure concerning any persons and
classes of persons employed, retained, or
to be compensated by the bidder or by
any person on the bidder's behalf to make
solicitations or recommendations in con-
nection with the tender offer. This item
was adopted as proposed. It should be
noted that compliance with this item
should include information concerning
any soliciting dealer’'s or similar fees of-
fered by or on behalf of the bidder, in-
cluding a brief description of any limita-
tions thereon.

(11) Item 9. Financial statements of
certain bidders. In proposed Schedule
14D-1, disclosure of the bidder's finan-
cial statements, prepared in compliance
with Form 10 as amended (17 CFR 249.-
210), was required If an average, pru-
dent investor ought reasonably to be
informed of such information in decid-
ing whether to tender, sell, or hold se-
curities being sought in the tender offer.
The commentators who were critical of
this proposal expressed concern about
the materiality test and the requirement
of compliance with Form 10, While the
concept of financial disclosure has been
retained in the Schedule as adopted, sev-
eral changes were made generally In re-
sponse to the commentators. First, finan-
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cial information is included in a separate
disclosure item. Second, compliance with
new Item 9 is required only where the
bidder s other than a natural person ®
and only when the bidder’s fnancial con-
dition is material to a decision by secu-
rity holders of the subject company
whether to tender, sell, or hold securi-
ties being sought in the tender offer, As
Instruction 1 to Item @ points out, a
determination as to whether disclosure
of financial information is material is
dependent on the facts snd circum-
stances concerning the tender offer.
These may include, but are not limited
to: (1) the terms of the tender offer,
particularly those terms concerning the
amount of securities being sought, such
as any or all, a fixed minimum with the
right to accept additional shares ten-
dered, all or none, and a fixed percentage
of the outstanding; (2) whether the pur-
pose of the tender offer is for control of
the subject company; (3) the plans or
proposals of the bidder described in Item
5 of the Schedule; and (4) the ability
of the bidder to pay for the securities
sought in the tender offer and/or to re-
pay any loans made by the bidder or its
affiliates In connection with the tender
offer or otherwise. It should be noted
that the factors described above are not
exclusive nor is it necessary that any
or all such factors be present in order
to trigger the materiality test. Third, as-
suming the conditions of Items 9, as de-
scribed above, are met, current, adequate
financial information concerning the
bidder should be furnished or, if the bid-
der is controlled by another éntity which
is not a natural person and has been
formed for the purpose of making the
tender offer, current, adequate financial
information concerning such parent,
should be furnished. This standard rep-
resents & modification of that which was
proposed. In order to provide guidance
as to what constitutes current, adequate
financial information, Instruction 1 to
Item 9 sets forth the types of financlal
information which will be deemed ade-
quate for purposes of the Item. The “safe
harbor” provided by Instruction 1 to
Item 9 is premised on the nature of the
bidder. Form 10 financial statements will
be sufficient for a domestic bidder which
is otherwise eligible to use that form,
while Form 20 (17 CFR 249.200) finan-
clal statements will be sufficient for a
foreign bidder which is otherwise eligible

to use that form. Finally, two other in-
structions were added to Item 9 for the
purpose of limiting possible burdens on
the bidder. Instruction 2 to Item 9 pro-

=1t should be noted, however, that under
the facts and circumstances of a particular
tender offer, financial information concern-
ing & bidder who Is A& natural percon may
be material to an investment decision by
holders of the class of securities being sought
by such tender offer whether to tender, sell
or hold such securities. Disclosure of material
facts 15 not limited to the specific recuire-
ments of Schedule 14D-1, See, e.g., Corenco
Corporation v. Schiavone & Sonrs. Inc., 362
F Supp 939, 949 (SD.N.Y. 1973) aff'd in part
rem'd {n part, 488 F. 2d 207 (34 Cir. 1873),
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vides for incorporation by reference of
financial statements under certain con-
ditions if the bidder is subject to the
periodic reporting requirements of the
Exchange Act. Instruction 3 to Item 9
permits a bidder who is not subject to
the periodic reporting requirements of
the Exchange Act to furnish unaudited
financial statements if audited financial
statements are not available or obtain-
able without unreasonable cost or ex-
pense and the bidder includes a state-
ment to that effect, disclosing the rea-
sons therefor, in response to Item 9.

The proviso to Item 9 requires finan-
cial information concerning a rarent
only if: (1) the bidder is controlled by
another entity which is not a natural
person; and (2) the bidder has been
formed for the purpose of making the
tender offer. However, it should be spe-
cifically noted that the Commission will
not tolerate schemes to circumvent the
requirements of Item 9 by relying on this
proviso. Such schemes would include, for
example, a tender offer made by a bid-
der which is a non-operating, shell cor-
poration controlled by another corpora-
tion and which was previously formed
for purpeses other than making the ten-
der offer, In this case, assuming that fi-
nancial information is material to a de-
cision by a security holder of the sub-
ject company whether to sell, tender or
hold securities being sought in the tender
offer, current, adequate financial infor-
mation concerning such parent would be
required.

(12) Item 10. Additional information.™®
In the proposed Schedule, Item 9 re-
quired disclosure of certain additional
information if an average, prudent in-
vestor ought reasonably to be Informed
of such information in deciding whether
to sell, tender, or hold securities being
sought in the tender offer. Generally in
response to the comment letters, the pro-
posal was revised in several respects.
First, the materiality test of the pro-
posal, which was derived from the defini-
tion of the term “material” in Rule 12b-
2()) (17 CFR 240.12b-2(}) ), was replaced
by the term “material.” The Commission
presently plans to include a definition
of that term substantially similar to that
in Rule 12b-2(j) in the definitional sec-
tion of the tender offer proposals when
they are adopted, Second, Item 9(b) was
revised to limit disclosure of applicable
regulatory requirements which must be
complied with or approvals which must
be obtained in connection with the ten-
der offer to those requirements or ap-
provals which are known by the bidder
after reasonable investigation. Third,
disclosure of any material pending legal
proceedings relating to the tender offer
s required by Item 10(e), This sub-item
was added to the narrative of the Sched-~
ule in response to the comment letters
concerning the proposal that documents
or papers relating to the tender offer

=Due to the additions of a separate item
regarding financlal statements of certain
bidders, this item and the item concerning
the material to be filed as exhibits were re-
numbered Items 10 and 11, respectively.

which are filed in any court also be fileq
as exhibits to the proposed Schedule, In
lieu of that proposal, Item 10(e) was
added along with an Instruction requir.
ing that one copy of any document re-
lating to a major development in a ma-.
terjal pending legal proceeding de-
scribed in Item 10(e) be promptly fur-
nished to the Commission on a supple-
mental basis. This procedure coincides
with the present administrative practice,
These changes are intended to ensure
that investors are provided with mean-
ingful disclosure concerning material
legal proceedings of courts and adminis-
trative agencies which relate to the bid-
der’s tender offer, to avoid imposing un-
necessary additional costs on the bidder
and to reduce the burden on the filing
systems of the Commission. Finally, Item
10¢1), which is similar to Rule 408 under
the Securities Act of 1933 (17 CFR 230.-
408) and Rule 12b-20 under the Ex-
change Act (17 CFR 240.12b-20), was
added in response to the comment letters
which had criticized the non-exclusive
nature of the proposed item.* Under
Item 10(f), disclosure is required of ad-
ditional material information as may be
necessary to make the statements re-
quired by the Schedule, in light of the
circumstances under which they are
made, not materially misleading. This
disclosure would include matters which
are closely related to the varfous items of
the Schedule. For example, material liti-
gation, other than that disclosed pur-
suant to Item 10(e) of the Schedule,
which may reflect on the integrity of the
bidder or would have & material effect on
the bidder's financial condition or iis
ability to repay any loans made in con-
nection with the tender offer, would be
included within the purview of Item
10(f). Another example of the operation
of Item 10(f) would be as follows: al-
though Item 2(e) relates to criminal
convictions during the past five years, if
a person enumerated in Instruction C
had been convicted in a material crimi-
nal proceeding six years prior to the date
of the filing of the Schedule but had been
serving a sentence or had been on pro-
bation during the five year period, dis-
closure of such conviction would be re-
quired by Item 10(1).

(13) Item 11. Material to be filed as
exhibits, Proposed Item 10 required that
certain materials be filed as exhibits to
the proposed Schedule. Proposed Item
10(d) related to opinions prepared by
legal counsel pertaining to the tender
offer. This proposed filing requirement
was opposed by several commentators
who criticized its scope and application.
Partly in response to these views, the
proposal was substantially revised. Item
11(d) requires that any written opinicn
prepared by legal counsel at the bidder's
request and communicated to the bidder
which pertains to the tax consequences

3This revision should not be mis-
Interpreted. Disclosure of material facts is
not limited to the specific requirements of
Schedule 14D-1. See “Corenco" supra, note
20.
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of the tender offer be filed as an exhibit
to the Schedule.

5. RULE 14d-1: FILING OF SCHEDULE 14D
AND FURNISHINGS OF INFORMATION TO
SECURITY HOLDERS (17 CFR 240.14d-1)

Since the Commission determined to
adopt Schedule 14D-1 separately from
the other tender offer proposals, it be-
came necessary to amend existing Rule
14d-1 (17 CFR 240.14d-1) on an interim
basis, This action was taken to imple-
ment the filing of Schedule 14d-1 with
the Commission and to ensure that the
information published, sent or given to
security holders of the class of securities
being sought reflects the changes made
by Schedule 14D-1,

Consequently, the words “Schedule
14D-1" were substituted for the words
“Schedule 13D" where they had appeared
in that rule. Rule 14d-1(¢) (4) (17 CFR
240.14d-1(c) (4) ) was also revised to re-
flect the items of Schedule 14D-1 which
are required to be included or summar-
fzed in the information published, sent
or given to security holders. Among these
items is Item 9 which pertains to the
financial statements of certain bidders.
If Item 9 is applicable to a tender offer,
the information required by it or a fair
and adequate summary of such informa-
tion is required to be furnished to se-
curity holders. While the financial state-
ments necessary to present such a sum-
mary will vary depending on the facts
and circumstances of a particular tender
offer, the Commission believes that guid-
ance may be helpful to bidders in making
this determination. Instruction 2 to Rule
14d-1(¢c)(4) provides that summary
financial information equivalent to that
described in paragraph e of Guide 59 of
the Guides for Preparation and Filing of
Registration Statements will normally be
sufficient summary disclosure of Item 9
of Schedule 14D-1 for purposes of Rule
14d-1(c) (4), If the financial information
required by Item 9 is summarized, In-
struction 2 also provides that appropri-
ate instructions should be included stat-
ing how more complete financial infor-
mation can be obtained, Revisions corre~
sponding to those made in Rule 14d-1(c)
(4) were also made to Rule 14d-1(d) (17
CFR 240.148-1(d)).

Additionally, proposed Rule 14d-1(g)
which had previously been proposed for
comment,® was adopted. By this action,
the definition of the term “beneficial
owner"” which is set forth in Rule 13d-3
(17 CFR 240,13d-3) for purposes of Sec-
tion 13(d) (1) of the Exchange Act is ap-
plicable also for purposes of Section 14
(d) (1) of that Act,

C. SCHEDULE 13D: ACQUISITION STATEMENT
(17 CrR 240.13D-101)

In light of the transition to the use of
Separate schedules for reporting acquisi-
tions subject to Section 13(d) (1) of the
Exchange Act and for tender offers sub-
Ject to Section 14(d) (1) of that Act,
existing Schedule 13D (17 CFR 240.13d-

® Exchange Act Ralease No. 84-11616 (Au-
gust 25, 1875) (40 FR 42212). g
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101) was amendéd by deleting Items 7
and 8 of that schedule, This action
which had been previously indicated by
the Commission ™ does not affect the pro-
posed amendments to Schedule 13D
which have been published for com-
ment.™

CERTAIN FINDINGS

In publishing the tender offer propos=
als, the Commission specifically invited
comments with respect to: (1) the costs
of the proposals to bidders, subject com-
panies and others; and (2) the impact or
burdens of the proposals on competition
which are neither necessary nor appro-
priate in furthering the purposes of the
Exchange Act.

The comment letters which raised
questions concerning the possible costs
which might be engendered by the adop-
tion of the proposals did not provide any
significant basis for concluding that the
implementation of the Commission’s
statutory mandate in the manner pro-
posed would be outweighed by any such
possible additional costs. In view of the
Congressional presumption in favor of
the adoption and amendment of the
schedules and rule contained herein, the
Commission finds that the costs imposed
upon bidders by such rulemaking action
are not unreasonable and are outweighed
by the benefits which will accrue to in-
vestors.

As required by Section 23(a) (2) of the
Exchange Act, the Commission has spe~
cifically considered the impact which the
schedules and rule adopted and amend~
ed herein will have on competition. In
light of the lack of comments raising
significant questions concerning the bur-
dens on competition which the proposals
adopted by the Commission would have,
the Commission finds that compliance
by bidders with these actions will not
impose any significant burden on com-
petition and that, in any event, any pos-
sible competitive burden will be out-
weighed by, and is necessary and appro-
priate to achieve, the benefits which dis-
closure of this information will provide
to investors,

AUTHORITY

The Commission hereby adopts Sched-
ule 14D-1 on a permanent basis and
amends Rule 14d-1 and Schedule 13D
pursuant to the authority set forth in
Sections 13(d), 14(d), 14(e), and 23 of
the Exchange Act. The Commission finds
that any change in the adopted and
amended rule and schedules from those
published in the Beneficial Ownership
Proposals ™ and the Tender Offer Pro-

» Exchange Act Release No. 34-13202 (Feb-
rumd 24, 1977) (42 FR 12355).

= Id.

* Exchange Act Release No, 34116168 (Au-
gust 25, 1075) (40 FR 42212) . Certaln of these
proposals were adopted in Exchange Act Re-
lease No. 34-13201 (February 24, 1977) (42
FR 12342) and other proposals relating to
beneficial ownershlp were concurrently pro-
posed for comment in Exchange Act Release
No. 34-13202 (Pebruary 24, 1977) (42 FR
12366) .
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posals * have been generally subject to
comment and are either technical in na-
ture or are less burdensome than pre-
vious requirements or proposals so that
further notice and other rulemaking pro-
cedures pursuant to the Administrative
Procedure Act of 1946 ™ are not neces-

sary.
TEXT OF ADOPTED SCHEDULE AND AMENDED
RULE AND SCHEDULE

The following are the actions being
taken:

§ 240.13d-101 [Amended]

I In 17 CFR 240.13d-101, Item 7, Per-
sons Retained, Employed or to be Com=~
pensated, and Item 8, Material to be
Filed as Exhibits, are deleted.

II. Rule 14d-1 is amended to read as
follows:

§ 240.14d-1 Filing of Schedule 14D-1
(§ 240.14d-1) and furnishing of in-
formation to security holders,

(a) No person, directly or indirectly.
by use of the mails or any means or in-
strumentzality of interstate commerce or
of any facility of a national securities
exchange or otherwise, shall make a ten-
der offer for, or & request or invitation
for tenders of, any class of any equity
security which is registered pursuant to .,
section 12 of the Act, or any equity se-
curity of an insurance company which
would have been required to be 50 reg-
istered except for the exemption con-
tained in section 12(g) (2) (G) of the Act,
or any equity security issued by a closed-
end investment company registered un-
der the Investment Company Act of 1940,
if, after consummation thereof, such
person would, directly or indirectly, be
the beneficial owner of more than 5 per
centum of such class, unless, at the time
coples of the offer or request or invitation
are first published or sent or given to
security holders, such person has filed
with the Commission a statement con-
taining the information and exhibits re-
quired by Schedule 14D-1.

():4/9:8

(4) The information required by Items
1(c), 2(b), 2(e), 2¢f), and 2(g); 3, 4, 5,
6, 7, 8 9, and 10 of Schedule 14D-1
(§ 240.14d-100) or a fair and adequate
summary thereof.

Instructions. 1. Negative responses to any
such Item or subltem of Schedule 14D-1
(§240.14d-100) need not be inciuded in the
Information published or sent or given to
security holders.

2. Although the financial statements nec-
essary to present a fair and adequate sum-
mary of Item 9 of Schedule 14D-1 (§ 240.14d-
100) may vary depending on the facts and
circumstances involved, summary financial
information equivalent to that required by
paragraph ¢ of Guide 59 of the Guides of

tion and Filing of Registration State-
ments will normally be sufficient summary
disclcsure of Item 8 for purposes of paragraph
{c)(4) of this section. If the information
required by Item @ is summarized, appropri-

= Exchange Act Release No, 34-12876 (Au-
gust 6, 1976 (41 FR 33004).
®5 UB.C. 553.
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ate instructions should be included stating

how more complete financial information
can be obtalned,

(d) Any additional material soliciting
or requesting such tender offer subse-
quent to the initial solicitation or request
shall contain the name of the persons
making such solicitation or request and
the Information required by Items 1(c),
2¢b), 2(e), 2¢I), and 2(g); 3,4, 5,6, 7
8, 9, and 10 of Schedule 14D-1 (§ 240.146-
100), or a fair and adequate summary
thereof: Provided, however, That such
material may omit any of such informa-
tion previously furnished to the persons
solicited or requested for tender offers.
Copies of such additional material so-
liciting or requesting such tender offers
shall be filed with the Commission not
later than the time copies of such mate~
rial are first published or sent or given
to security holders,

(e) Ten copies of the statement re-
quired by paragraph (a), every amend-
ment to such statement and all other
material required by this rule and such
statement shall be filed with the Com-
mission.

. - - . -

(g) The definition of beneficial owner
set forth in Rule 13d-3 (§ 240.13d-3) for
purposes of section 13(d) (1) of the Act
shall apply also for purposes of section
14(d) (1) of the Act.

III. Schedule 14D-1 is adopted to read
as follows:

§ 240.14d-100 Schedule 14D-<1. Ten-
der offer statement pursuant to sec-
tion 14(d) (1) of the Securities Ex-.
change Act of 1934,

(Amendment No. ....).

" (Name of Subject Company)

(Name, address and telephone number
of person authorized to receive notices
and communications on behalf of bidder)

Instructions. 1. Eight coples of this state-
ment, Including all exhibits, and two addi-
tional copies of this statement, including
only the exhibits described in Ttem 11(a) of
this statement, should be filed with the
Commission

2. No fee is required to be paid to the
Commission in connection with the fAling of
the initial statement or amendments thereto.

General Instructiony A, The item numbers
and captions of the items shall be inciuded
but the text of the items is to be omitted,
The answers to the items shall be so prepared
as to indicate clearly the coverage of the
items without referring to the text of the
items, Answer every item. If an item is inap-
plicable or the answer s in the negative, so
state.

B. Information contained in exhibits to the
statement may be incorporated by reference
in answer or partial answer to any item or
sub-item of the statement unless {t would
render such answer Incomplete, unclear or
confusing. Matter Incorporated by referonce
shall be clearly identified in the reference by
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page, paragraph, caption or otherwise. An
express statement that the specified matter
is incorporated by reference shall be made
at the particular place in the statament
where the Information Is required.

C. If the gtatement is filed by a partner-
ship, limited partnership, syndicate or other
group, the Information called for by Items
2-7, Inclusive, shall be given with respect to:
(1) each partner of such partnership; (i)
each partner who is denominated as a gen-
eral partner or who functions as a general
partner of such limited partnership; (i)
each member of such syndicate or group; and
(lv) each person controlling such partner or
member, If the statement s filed by a cor-
poration, or If a person referred to in (1),
(1), (111) or (iv) of this Instruction Is a cor-
poration, the information called for by the
above mentioned items shall be given with
respect to: (a) each executive officer and
director of such corporation; (b) each person
controlling such corporation; and (¢) each
executive officer and director of any corpora-
tion ultimately {n control of such corpora-
tion. Executive officer shall mear the presi-
dent, secretary, treasurer and any vice
president in charge of a principal business
function (such as sales, administration or
finance) and any other person who performs
similar policy making functions for the cor-
poration. A response to an item in the state-
ment 1s required with respect to the bidder
and to all other referred to in this
instruction unless such item specifies to the
contrary.

D. Upon termination of the tender offer,
the bidder shall promptiy file a final amend-
ment to Schedule 14D-1 {§ 240.14d4-100] dis-
closing all materisl changes In the items of
that Schedule and stating that the tender
offer has terminated, the date of such ter-
mination and the results of such tender offer,

E. If the bldder, before filing this state-
ment, has filed a Schedule 13D [§ 240.13d-
101} with respect to the acquisition of secu-
rities of the same cinss referred to in Item
1{a) of this statement, the bidder shall
amend such Schedule 13D [§240.134-101)
and may do so by means of this statement
and amendments thereto, Including the final
amendment required to be filed by Instruc-
tion D: Provided, That the bidder indicates
on the cover sheet of this statement that
it Is amending its Schedule 13D [ 240.13d-
101] by means of this statement.

F. The final amendment required to be
filed by Instruction D shall be deemed to
satisfy the reporting requirements of section
13(d) of the Act with respect to all securi-
ties acquired by the bldder pursuant to the
tender offer as reported in such final amend-
ment.

G. For purposes of this statement, the fol-
lowing definitions shall apply:

(1) The term “bidder” means any person
on whose behalf a tender offer is made; and

(11) The term “sublect company” means
any issuer whose securities are sought by a
bidder pursuant to a tender offer,

Item 1. Security and subject compeny. (a)
State the name of the sublect company and
the address of its principal executive offices;

(b) State the exact title and the number
of shares outstanding of the class of equity
securities being sought (which may be based
upon information contained in the most re-
cently avallable filing with the Commi«sion
by the subject company unless the bidder
has reason to believe such information s not
current), the exact amount of such securities
being sought and the consideration belng
offered therefor; and

(c) Identify the princioal market in which
such securities are traced and state the hich
and low sales prices for such securities in
such principal market (or, in the absence
thereof, the range of high and low bid quota-

tions) for each quarterly period during the
two years.

Item 2. Identity and background. If ty,
person filing this statem@nt or any person
enumerated In Instruction C of this state.
ment is & corporation, partnership, limiteq
partnership, syndicate or other group of per-
sons, state its name, the state or other place
of its organization, its principal business, the
address of its principal office and the Infor.
mation required by (e) and (f) of this Item
If the p-rson filing this statement or any per.
son enumerated in Instruction C is a natury)
person, provide the information specified in
(a) through (g) of this Item with respect to
such person(s).

(a) Name;

(b) Residence or business address;

(c) Present principal occupation or em-
ployment and the name, principal business
and address of any corporation or other
crganization In which such employment or
occupation Is conducted;

(d) Mat:rial cccupations, positions, om.
ces or employments during the last 5 yesrs,
glving the starting and ending dates of each
and the name, principal business and address
of any busiess corperation or other organi-
zation In which such occupation, position,
office or employment was carried on. Insfruc-
tion, If a person has held various positions
with the same organization, or if a person
holds comparabla positions with multiple re.
lated organizations, each and every position
need not be specifically disclosed.

(e) Whether or not, during the last 6 years,
such person has been convicted in a criminal
proceeding (sxcluding traffic violations or
similar misdemeanors) and, if so, give the
dates, nature of conviction, name and loca-
tion of court, and penaity imposed or other
disposition of the case. Imstruction. While a
negative answer to this sub-item is required
in this schedule, it need not be furnished
to security holders.

(f) Whether or not, during the last 5 yoars,
such person was a party 1o a civil proceeding
of a judicial or administrative body of com-
petent jurisdiction and as a result of such

ing was or is subject to a judgment,
decree or final order enjoining future vio-
Iations of, or prohibiting activities subject
to, federal or state securities laws or finding
any violation of such laws; and, If 5o, ldentify
and describe such proceeding and summarize
the terms of such judgment, decree or final
order. Instruction, While a negative answer
to ths sub-item Is required in this schedule,
it need not be furnished to sscurity holders

(g) Citizenship(s).

Jtem 3. Past contacts, transsctions or
negotiations with the subject company. (a)
Briefly state the nature and sapproximate
amcunt (Iin dollars) of any transaction, other
than those described in Ttem 3(b) of this
schedule, which has occurred since the com-
mencement of the subject company's third
full fiscal yesr preceding the date of this
schedule, between the person filing this
schedule (including those persons enumer-
ated in Instruction C of this schedule) and:

(1) The subject company or any of its af-
filintes which are corporations: Provided,
However, That no disclosure need be made
with respect to any transaction if the 8g-
gregate amount involved In such transaction
wes less than one percent of the subject
company's consolidated revenues (which may
be based upon information contained in the
most recentiy avallable filing with the Com-
mission by the subject company, unless the
bidder has reason to belleve otherwise) (1)
for the fiscal year in which such transaction
oceurred or, (i1) for the portion of the cur-
rent fiscal year which has occurred, if the
transaction occurred in such year; and

(2) The executive officers, directors or af-
filiates of the subject company which are
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not corporations if the aggregate amount in.
volved in such transaction or in & serics of
similar transsctions, including all pertodic
{nstallments in the case of any lease or other
sgreement providing for periodic payments
or installments, exceeds $40,000.

(b) Describe any contacts, negotiations or
transactions which have occurred since the
commencement of the subject company's
third full fiscal year preceding the date of
this schedule between the bidder or its sub-
sidiaries (Including those persons enumer-
sted in Instruction C of this schedule) and
the subject company or {ts amliates concern=-
ing: & merger, consolidation or acquisition;
s tender offer or other acquisition of securi-
ties; an election of directors; or a sale or
other tranafer of & material amount of nssets,

Item 4. Source and amount of funds or
other consideration. (a) State the source
and the total amount of funds or other con-
sideration for the purchase of the maximum
number of securities for which the tender
offer is being made,

(b) If sll or any part of such funds or
other concideration are or are expected to be,
directly or indirectlv, borrowed for the pur-
pose of the tender offer:

(1) Provide a summary of ench loan asree-
ment or arrangement containineg the identity
of the partles, the term, tho collateral, the
stated and effective Interest rates, and other
material terms or conditions relative to such
lcan aeveement: snd

(2) Briefly describe anv plans or arrange-
ments to finance or repay such borrowings,
or if no such plans or arrancements bave

o made, ma¥e a statement to that eeot.

{¢) If the source of All or any part of the
funds to be used In the tender offer is a
loan made In the ordinary cour=e of business
by & bank as defined bv section 3/a)(8) of
the Act, the name of such bank shall not be
made avallable to the public if the person
fling the statement so requests in writing
and files such request, naming such bank,
with the Secretary of the Commiseion.

Item 5, Purpose of the tender offer and
plans or proposals of the bdidder. State the
purpose or purpcses of the tender offer for
the subject company's securities. Describe
any plans or proposals which relate to or
would result in: %

(s) An extraordinary corpornte transace
tion, such a8 a merger, reorganization or
liquidation, Involving the subject company
or any of its subsidiaries;

(b) A sale or transfer of a material
amount of aasets of the subject company or
Any of 1ts subsidiaries;

(¢) Any change in the present board of
directors or management of the subject com-
pany including, but not limited to, any plans
or proposals to chance the number or the
term of directors or to fill any existing va-
cancies on the bourd:

(d) Any materisl change in the present
capltalization or dividend policy of the sub-
Ject company;

(¢) Any other material change In the sub-
ject company’s corporate structure or busi-
ness, Including, if the subject company is &
registered closed-end Investment company,
any plans or proposals to make any changes
In {t5 Investment poiicy for which a vote
would be required by section 13 of the In-
vestment Company Act of 1940;

(f) Causing a class of securities of the
Subject company to be dellsted from s nas
tional securities exchange or to cease to be
Authorized to be quoted In an {nter-dealer
Quotation system of m registered national
Securities association: or

(g) A class of equity securities of the sub-
Ject company becoming mligible for termi-
natlon of registration pursusant to section 12
(g) (4) of the Act,

Item 6. Interest in securities of the sub-
fect company. (a) State the aggregate num-
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ber and percentage of the class represented
by such shares (which may be based on the
number of shares outstanding as contalned
in the most recently available filing with the
Commission by the subject company unless
the bidder has reason to belleve such infor-
mation is not current), beneficlally owned
(identifying those shares for which there ia
A right to acquire) by each person named in
Item 2 of this schedule and by each associate
and majority-owned subsidiary of such per-
ron giving the name and address of any such
assoclate or subsidiary,

(b) Describe any transaction in the class
of securities reported on that was effected
during the past 60 days by the
named in response to paragraph (a) of this
item or by any executive officer, director or
subsidiary of such person.

Instructions. 1, The description of a trans-
action required by Item 6(b) shall include,
but not necessarily be limited to: (1) the
identity of the person covered by Item 8(b)
who effected the transaction; (2) the date of
the transaction; (3) the amount of securi-
ties involved; (4) the price per share; and
(6) where and how the transaction was
effectod.

2. If the information required by Item 6
(b) of this schedule is available to the bid-
der at the time this statement is initially
filed with the Commission pursuant to Rule
14d-1(e) [§240.14d-1(e) ], such information
should be Included in such initial filing.
However, if such information is not avafl-
able to the bidder at the time of such initial
filing, it should be filed with the Commis-
slon promptly but in no event later than two
business days after the date of such filing
and, if material, should be disclosed to secu-
rity holders of the subjoct company in &
manner similar to that In which the tender
offer was first published, sent or given to
such security holders. The procedure specl-
fied by this instruction s provided for the
purpose 6f maintaining the confidentiality
of the tender offer {n order to avoid poasible
misuse of inside Information.

Item 7. Contracts, Arrangements, Under-
standings or Relationships with Respeot to
the Subfect Comnany's Securities. Des~ribe
8ny contract, arrangement, understanding
or relationshin (whether or not legally en-
forceable) between the bidder (including
those persons enumerated In Instruction C
to this schedule) and any person with re-
spect to any securities of the subject com-
pany (including, but not limited to, any con-
tract, ement, understanding or rela-
tionship concerning the transfer or the vot-
ing of any of such securities, joint ventures,
loan or option arrangements, puts or calls,
guaranties of loans, guaranties against loss,
or the giving or withhold of proxies), nam-
ing the persons with whom such contracts,
arrangements, understandings or relation-
shios have beon entered Into and giving the
material provisions thereof. Include such
information for any of such securities that
are oledged or otherwise subject to a con-
tingency, the ocouwrrence of which would
give another person the power to direct the
voting or disposition of such securities, ex-
cept that disclcsure of standard default and
similar provisions contalned in loan agree-
ments need not be included.

Item 8. Persons Retained, Employed or to
be Compensated. Identify all persons and
classes of persons employed, retained or to
be compensated by the bidder, or by any
person on the bidder's behalf, to make sollct-
tations or recommendations In connection
with the tender uffer and describe briefly
the terms of such employment, retalner or
arrangement for compensation.

Item 8, Financial Statements of Certain

Bidders. Where the bidder is other than a

38349

natural person and the bldder's financial
condition is material to a decision by a secu-
rity holder of the subfject company whether
to sell, tender or hold securities belng sought
in the tender offer, furnish current, ade-
quate financial information concerning the
bidder Provided., That If the bidder is con-
trolled by another entity which s not &
natural person and has been formed for
the purpose of making the tender offer, fur-
nish current, adequate financial iInforma-
tion concerning such parent.

Instructions. 1. The facts and circum-
stances concerning the tender offer, particu-
Iarly the terms of the tender offer, may in-
fluence & determination as to whether dis-
closure of financial information {s material.
However, once the materiality reguirement
is applicable, the adequacy of the financial
information will depend primarily on the
nature of the bidder,

In order to provide guldance in making
this determination, the following types of
financial information will be deemed ade-
quate for purposes of this {tem for the
type of bidder specified: (n) Financial state-
ments prepared In compliance with Form
10 as amended [§ 249210 of this chapter)
for a domestic bldder which is otherwise
eligible to use such form; and (b) financial
statemonts prepared in compliance with
Form 20 [§249.200 of this chapter] for a
foreign bidder which Is otherwise eligible to
use such form,

2. If the bidder is subject to the perlodic
reporting requirements of sectfons 13(a) or
15(d) of the Act, financial statements con-
talned in any document flled with the Com-
misslon may be incorparated by reference in
this schedule solely for the purposes of
this schedule Prov'ded That such financial
statements substantially meet the require-
ments of this item; an express statement
1s made that such financial statements are
incorporated by reference; the matter incor-
porated by reference is clearly identified by
page, paragraph, caption or otherwise; and
an indication ia made where such Informa-
tion may be Inspected and coples obtained.
Financial statements which are required to
be presented In comparative form for two
or more fi*cal years or periods shall not be
incorporated by. reference unless the mate-
rial incorporated by reference inocludes the
entire period for which the comparative data
is required to be given.

3. If the bidder is not subject to the pe-
riodic reporting requirements of the Act, the
financial statements required by this item
need not be audited if such audited finin-
cial statements are not available or obtain-
abie without unreasonable cist or expense
and s statement i1s made to that effect dis-
closing the reasons therefor.

Item 10. Additional information, If mate-
rial to a decision by a security holder whether
to sell, tender or hold securities being sought
in the tender offer, furnish information s
to the following: :

{a) Any present or proposed material con-
tracts, arrangements, understandings or re-
lationships between the bidder or any of its
executive officers, directors, controlling pers
sons or subsidiaries and the subject com-
pany or any of its executive officers® direc~
tors, controlling perrons or subsidiaries
(other than any contract, arrangement or
understanding required to be disclosed pur-
suant to Ttems 8 or 7 of this schedule);

(b) To the extent known by the tidder
after reasonable investigation, the applicable
regulatory requirements which must be
complied with or approvals which must be
obtained In connection with the tender offer;

{c) The applicabliity of anti-trust laws;

(d) The applicabllity of the margin re-
quirements of section 7 of the Act and the
regulations promulgated thereunder;
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(e) Any material pending legal proceed-
ings relating to the tender offer including the
name and location of the court or agency in
which the proceedings are pending, the date
instituted, the principal parties thereto and
a brief summary of the proceedings; and

Instruction, In connection with this sub-
item, o copy of any document relating to a
major development (such as pleadings, an
answer, complaint, tem restraining
order, injunoction, opinion, judiment or or-
der) in & material pending lezal proceeding
should be promptly furnished to the Com-
mission on a supplemental basis.

(f) Such additional material information,
if any, as may be necessary to make the re-
qQuired statements, in light of the circum-
stances under which they are made, not ma-
terially misleading

Item 11. Material to be filed as exhibits,
Furnish a copy of: (a) Tender offer mate-
rial which is published, sent or given to se-
curity holders by or on behalf of the bidder
in connection with the tender offer;

(b) Any loan agreement referred to In
Itema & of this schedule. Instruction, The
identity of any bank which is a party to a
loan agreement need not be disclosed if the
person filing the statement has requested
that the identity of such bank not be made
avallable to the public pursuant to Item 4
of this schedule.

(¢) Any document setting forth the terms
of any contracts, arrangements, understand-
ings or relationships referred to In Item 7
or 10(a) of this schedule;

(d) Any written opinion prepared by legal
counsel at the bidder's request and commu-
nicated to the bidder pertalning to the tax
consequences of the tender offer;

(¢) In an exchange offer where securities
of the bidder have been or are to be reglstered
under the Securities Act of 1933, the prospec-
tus contalning the information required to
be included therein by Rule 434D [§ 230.434b)
of that Act;

(f) If any oral solicltation of security
holders 1s to be made by or on behalf
of the bldder, any written Instruction, form
or other materinl which is furnished to the
persons making the actual oral solicitation
for their use, directly or Indirectly, in con-
nection with the tender offer,

Signature. After due Inquiry and to the
best of my knowledge and bellef, I certify
that the information set forth in this state-
ment is true, complete and correct.

(Name and title)

The original statement shall be signed by
each person on whose behalf the statement
is flled or bis authorized representative, If
the statement 15 signed on behalf of a per-
son by his suthorized representative (other
than an executive officer or general partoer
of the bidder), evidence of the represeuta-
tive’'s authority to sign on behalf of such
person shall be filed with the statement,
The name and any title of each person who
signs the statoment shall be typed or printed
beneath his signature.

(Secs. 13(d), 14(d), 14(e), 23, 48 Stat. 804,
865, 901; sec. 203(n), 49 Stat, T04; sec, 8, 40
Stat, 1370; sec. 10, 78 Stiat. 580; secs. 2, 3,
82 Stat, 454, 455; secs. 1, 2, 3-5, 84 Stat. 1497;
sec. 18, 80 Stat, 155; 15 US.O, 78m(d), 78n
(d), 78n(e), 18w.)

By the Commission,

GEORGE A. FITZSIMMONS,
Secretary.

Jury 21, 1977.
[FR Doc.77-21738 Piled 7-27-77;8:45 am}
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Title 31—Money and Finance: Treasury

SUBTITLE A—OFFICE OF THE SECRETARY
OF THE TREASURY

PART 10—PRACTICE BEFORE THE
INTERNAL REVENUE SERVICE

Revision of Provisions Governing Practice
a Former Government Employees and
iscellaneous Amendments

AGENCY: Department of the Treasury.
ACTION: Final rule.

SUMMARY: The rule amends the reg-
ulations governing practice by attorneys,
certified public accountants, and en-
rolled agents who represent clients be-
fore the Internal Revenue Service, The
majority of the amendments are edi-
torial, eliminate outdated terms and pro-
visions, or bring the regulations into con-
formity with present law.

In addition, the rule amends the reg-
ulations to increase the restrictions on
the representation of clients before the
Internal Revenue Serviie by former
Government employees. The purpose of
this amendment is to prevent any con-
flict of intcrest, or appearance of a con-
flict of interest, when a former employee
appears before the Service to handle a
matter in which he/she may have been
mvol‘ved while employed by the Govern-
ment.

EFFECTIVE DATE: This revision of
Part 10 becomes effective on August 29,
1977,

FOR FURTHER INFORMATION CON-
TACT:

Mr. Leslie S. Shapiro, Director of
Practice, 202-634-5071.

SUPPLEMENTARY INFORMATION:
On April 21, 1977, the Department of the
Treasury published a proposed rule (42
FR 20635) to amend the regulations
governing practice before the Internal
Revenue Service (31 CFR Part 10). The
primary purpose of the proposed changes
was to increase the restrictions on former
Government employees who represent
;:cuems before the Internal Revenue Serv-
e.

By and large, the comments received
in response to the proposal were favor-
able. Several commenters, while agreeing
in principle with the proposal, made
suggestions warranting the clarification
of provisions in the proposed rule.

Discussion oF Major COMMENTS

SCOPE OF PROHIBITION ON FORMER
GOVERNMENT EMPLOYEES

As stated In the preamble to the pro-
posed revision, § 10.26 as revised is in-
tended to parallel the provisions of 18
U.S.C. 207 (a) and (b) but with a slight
b‘r;loademnz of the official responsibility
rule.

Some comments have suggested that
the absolute bar imposed by § 10.26 could
include situations where the former em-
ployee had participated in the develop-
ment of a legal position or policy while
employed by the Government, but where
the gpecific case in whi h the former em-
ployee seeks to represent arises sub-
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sequent to the termination of his/her
employment. As such, it would materi-
ally expand the prohibitions intended by
the Chief Counsel’s Advisory Committes
on Rules of Professional Conduct (“the
Advisory Committee”). The September
21, 1976 report of the Advisory Commit-
tee (41 FR 4111) stated that the defini-
tion of the term “transaction” is in-
tended to include within its scope “any
matter in which the same facts, same is-
sue of law, and the tax status or tax
liability of the same party or parties are
al issue as were involved in & matter that
was the subject of the former employee's
participation or offiical responsibilty,”
To assist in the alleviation of this pos-
sible confusion, and in order to remove
a circular definition which appeared in
the proposed rules, technical amend-
ments have been made to the definition
of “transaction”. In addition, the sepa-
rate definition of “specific party" has
been eliminated; however, the concept
(with some modification) has been re-
tained in the definition of “transaction".
As incorporated in the definition of
“sransaction”, a specific party is defined
as a party “whose rights, privileges, or
labilities under laws or regulations ad-
ministered by the Internal Revenue
Eervice, or other legal rights are deter-
mined or immediately affected therein”,
It is believed that this definition
will more clearly reflect the intended
scope of this rule. “Immediately affected”
as used in the definition of “transaction”,
can be illustrated by the following ex-
ample cited by the Advisory Committee
in its September 21, 1976 report: If a
former employee participated in deter-
mining the tax status of a particular
taxpayer's share of an item of partner-
ship income, the tax consequences to his
co-partner of a share of the same item
of partnership income would be part of
the same “transaction” withih the mean-
ing of the definition, and the former em-
ployee could not represent the other
partner or the spouse or assignee or
transferee of any partner with respect to
the tax status of the particular item of
partnership income involved in the mat-
ter in which the employee had particl-
pated. However, the fact that the same
issue of law and substantially identical
facts might be involved with respect to
a partner in a different partnership
would not bring any of the partners of
such other partnership within the defi-
nition of the term “transaction.”

DEFINITION OF TRANSACTION

Two comments were received indicat-
ing a view that, in proposed §10.26(a)
(9), the phrase “or the failure to act with
respect thereto” s unnecessary, The De-
partment is persuaded that the problem
at which this phrase was directed, that
of & “lazy” employee profiting by his lazi-
ness, is adequately addressed by the defl-
nitions of “participate” and “official re-
sponsibility”. Consequently, such lan-
guage is deleted,

Firdl REPRESENTATION

Two comments have been received
with respect to the restriction on repre-
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