Question 110.06

Question: A security holder owns six percent of a public company's common stock and files
beneficial ownership reports on Schedule 13D. In response to Item 4 of Schedule 13D, the
security holder states that it has no current plans to engage in any of the kinds of transactions
enumerated in Item 4(a)-(j), but reserves the right to engage in such a transaction in the future.
The security holder later determines to take the subject company private and engages an
investment bank that formulates terms for the contemplated transaction. The security holder has
not yet approached management of the target company or taken other steps to commence the
transaction. Does the security holder have an obligation to amend its Schedule 13D? If so, when
is the amendment requirement triggered?

Answer: Yes, the security holder is required to-premptly amend its Schedule 13D to disclose the
material change to the information appearing in Item 4 because it has formed a plan that would
or could result in delisting or deregistration of the subject securities and its existing Item 4
disclosure is no longer accurate. A plan or proposal, as those terms are used in Item 4, is not
deemed to exist only upon execution of a formal agreement or commencement of a tender offer,
solicitation or similar transaction. Generic disclosure reserving the right to engage in any of the
kinds of transactions enumerated in Item 4(a)-(j) must be amended when the security holder has
formulated a specific intention with respect to a disclosable matter. See;e-g4nthe Matterof
aeindaCorporation; Exchange A  — e —[Sep—4-2609
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