Case 1:97-cv-03111-KMM Document 1 Entered on FLSD Docket 09/29/1997 Page 1 of 19

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

TRATE JUDGE
CASE NO. BANDSTRA

SECURITIES AND EXCHANGE COMMISSION,
Plaintiff,
COMPLAINT FOR

INJUNCTIVE AND
OTHER RELIEF

vs.

GERARD BURNS,

VDS ENTERPRISES, INC.,

ALL AMERICAN FUNDING CORP.,
DIVERSIFIED CAPITAL RESOURCES,
and ANGEL LORIE

H
2
Q

Defendants.
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Plaintiff Securities and Exchange Commission ("Commission")

alleges as follows:

1. The Commigsion brings this action to prevent defendants
Gerard Burns ("Burns"), VDS Enterprises, Inc. ("VDS"), and All
American Environmental Funding Corp. ("All American") from con-

tinuing to violate the federal securities laws by filing or causing
to be filed with the Commission materially false and misleading
information, failing to disclose material information in VDS’'s
filings and disseminating fraudulent information to the public.
The Commission also seeks to prevent Defendants Diversified Capital
Resources, Inc. ("Diversified") and Angel Lorie ("Lorie") from

disseminating talse and misleadinyg iunformation
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from acting as unregistered broker dealers.
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2. Defendants’ illegal actions have resulted in substantial
losses to investors. Injunctive relief is required to prevent
Defendants from continuing to violate the securities laws and from
defrauding the investing public.

JURISDICTION AND VENUE

3. This Court has jurisdiction over this action pursuant to
gsections 20(d) and 22(a) of the Securities Act of 1933 ("Securities
Act"), 15 U.S.C. §§ 77t(d) and 77v(a), and Sections 21(d), 21 (e)
and 27 of the Securities Exchange Act of 1934 ("Exchange Act"), 15
U.s.c. §§ 78u(d), 78u(e), and 78aa.

4. Certain of the acts and transactions constituting
violations of the Securities Act and the Exchange Act have occurred
within the Southern District of Florida and elsewhere.

THE DEFENDANTS

5. Burns, 48 years of age, was the president, chief
executive officer, majority shareholder and a director of VDS from
approximately June 1994 to early February 1995. At all times
material hereto, Burns, directly or indirectly, controlled VDS and
A1l American and was a "control person'” of VDS and All American
pursuant to Section 20 (a) of the Exchange Act.

6. Burns incorporated All American in November 1993 as a
privately-held corporation in the environmental clean-up business.
In June 1994, All American engaged in a "reverse merger" with VDS
whereby all of All American’s assets were supposedly transferred to
VDS in exchange for VDS’s outstanding stock. AliLhouyli the terms o©
the merger provided that All American should have ceased to exist

and be succeeded by VDS, Diversified continued its contacts with
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prospective investors by referring to All American, offering
materials provided to prospective investors and investors referred
only to All American, and Burns continued to conduct business in
the earlier All American name. Nevertheless, investors received
stock bearing the legend "VDS Enterprises, Inc." Thus, the
corporate issuer is referred to herein as "the Company" or "VDS/All
American."

7. VDS was incorporated in Delaware in 1985. 1In 1987, VDS's
securities were registered with the Commission pursuant to Section
12 of the Exchange Act. Prior to its merger with All American, VDS
was a shell corporation that had conducted no business and had
assets of under $1,000.

8. Diversified was incorporated in Florida in October 1993
and was headquartered in Miami, Florida. Diversified was
purportedly in the investment banking business and, among other
things, solicited overseas investors to invest in Regulation S
offerings. Diversified has never been registered as a broker-
dealer with the Commission.

9. Lorie, 54 years of age, resides in Key Biscayne, Florida,
and was Diversified’s president and sole stockholder since 1its
inception.

OVERVIEW OF THE FRAUDULENT SCHEME

10. Between July and November 1994, VDS/All American, with
the active participation of Burns, Diversified and Lorie, solicited
investments in the Company from citizens of Spain. During that
period of time, Defendants VDS, All American, and Burns

fraudulently offered and sold, and Defendants Diversified and Lorie
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recklessly offered and sold, approximately $2.7 million worth of
VDS stock to Spanish citizens.

11. The centerpiece of the sales effort was a Business
Profile prepared and drafted by Burns pertaining to VvDS/All
American’s operations.

12. Burns gave the Business Profile to Diversified and Lorie
for them to provide to investors and potential investors in VDS.
Diversified and Lorie also utilized the information contained in
the Business Profile as a basis for making verbal misrepresenta-
tions and omissions of material fact.

13. The Business Profile provided to most investors was the
primary source of information about VDS/All American. The purported
assets and shareholder equity discussed in the Business Profile
were overvalued by at least 300% and 150%, respectively, and
service contracts were overvalued by at least 8005%.

14. The Business Profile also misrepresented the use of
proceeds from the stock sales, Burns’ background and experience,
and failed to disclose his criminal past.

15. During fiscal year 1994, Defendants VDS and Burns
knowingly, willfully and/or recklessly prepared, caused and/or
allowed to be filed a Form 8-K with the Commission that contained
false and misleading information concerning VDS, its financial
condition, and Burns’ background.

FRAUDULENT PRACTICES
i6. All of the Defendants distri d cor effected the

distribution of offering materials to prospective investors and
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investors that contained material misrepresentations and omissions
of material facts, including the following:

a. misrepresenting that VDS/All American owned Cotecnica,
Inc. ("Cotecnica"), a solid waste collection and disposal
business in Venezuela, when, in fact, Cotecnica was never
acquired by VDS/All American;

b. misrepresenting that VDS/All American’s environmental
clean-up business, combined with Cotecnica’s solid waste
collection and disposal business, had *“anticipated”
annual combined revenues of $45 - $50 million, when, in
fact, such “anticipated revenues” were baseless;

c. misrepresenting that as of August 30, 1994, VDS/All
American had assets of $16,343,371, thereby overstating
VDS/All American’s assets by at least 300%;

d. misrepresenting that as of August 30, 1994, vDS/All
American had shareholder equity of $14,751,412, thereby
overstating VDS/All American’s shareholder equity by at
least 150%;

e. misrepresenting that VDS/ALlL American had service
contracts for $100 million worth of environmental clean-
up work, thereby overstating the total amount of such
contracts by at least 800%;

f. misrepresenting that VDS/All American became a publicly
traded company in June 1994 when, in fact, VDS/All
American had never been approved
bulletin board, pink sheets, or any other comparable

trading medium;
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g. misrepresenting Burns’ background and experience as
follows: (1) representing that he was a graduate of Pace
University, when, in fact, he never graduated from Pace;
(2) representing that he was the president of Clean
America Corporation (“Clean America”), when, in fact, he
was only president of Clean America Financial
Corporation, a subsidiary of Clean America; (3) failing
to disclose that in 1994, a final default judgment in the
amount of $1.5 million was recorded against Burns and
Clean America Financial Corporation; and (4) failing to
disclose that in 1987, Burns was criminally convicted for
fraud in connection with the sale of unregistered

securities (State of Arizona vs. Leonard Martin Thouburon

a/k/a Gerard Michael Burns, (DR87-07088MSCO, 87-30415

DPS) ;

h. representing to investors that they could at any time
sell their shares of VDS common stock back to VDS for $8
per share, when, in fact, VDS never had the financial
ability to buy back such shares;

i. failing to disclose that Diversified received commissions
from the sale of VDS stock; and

j. failing to disclose that approximately $635,000 from the
proceeds of the sale of VDS stock would be used for
Burns’ personal expenses.

MATERIAL MISREFPRESENTATIONS AND OMISSICONS IN VDE’S

FORM 8-K FILING FOR THE PERIOD ENDING JUNE 30, 1994

17. Defendant Burns, acting as an officer and/or director of

VDS, and Defendant VDS knowingly, willfully and/or recklessly
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prepared, caused and/or allowed to be filed with the Commission on
behalf of VDS a materially false and misleading Form 8-K for the
period ending June 30, 1994.

18. Defendant Burns, acting as an officer and/or director of
VDS, had the duty to make certain that all statements of material
fact in VDS’'s filings with thé Commigsion were accurate and that
the filings contained no omissions of material fact necessary to
make the statements made not misleading.

19. Defendant Burns, as VDS'’'s president, prepared narrative
portions of the filing and failed to make certain that all
statements of material fact were accurate and that there were no
omissions of material fact.

20. Defendant Burns had daily responsibility for VDS’s
operations and knew and/or was reckless in not knowing the
Company’s true financial condition and other material information.

21. Defendant Burns had knowledge of and/or recklessly
disregarded the misrepresentations and omissions contained in VDS's
Form 8-K for the period ending June 30, 1994.

22. VDS failed to make and keep books, records and accounts,
which; in reasonable detail, accurately and fairly reflected its
transactions and dispositions of its assets, and failed to devise
and maintain a system of internal accounting controls sufficient to
provide reasonable assurance that transactions were recorded as
necessary to permit preparation of financial statements in
conformity with generally accepte (“"CAND" ) .
23. Defendant Burns knowingly, willfully and/or recklessly

caused VDS to file and/or disseminate its Form 8-K containing false
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and misleading material information and omissions of material facts
concerning VDS’s financial condition and Burns’ background,
including the following:

a. misrepresenting that VDS owned property valued at
$6,000,000, when, 1in fact, VDS never owned any such
property; and

b. misrepresenting Burns’ background and experience as
follows: (1) representing that he was a graduate of Pace
University, when, in fact, he never graduated from Pace;
(2) failing to disclose that in 1994, a final default
judgment in the amount of $1.5 million was recorded
against Burns and Clean America Financial Corporation;
and (3) failing to disclose that in 1987, Burns was
convicted for fraud in connection with the sale of

unregistered securities. State of Arizona vs. Leonard

Martin Thouburon a/k/a Gerard Michael Burns, (DR87-

07088MSCO, 87-30415 DPS).

DIVERSIFIED AND LORIE ACTED AS
UNREGISTERED BROKER-DEALERS

24. Defendants Diversified and Lorie have never been
registered as broker-dealers, though they induced and effected all
of the sales of VDS’s stock to the Spanish citizens. Diversified
and Lorie solicited and offered for sale the VDS stock to pro-
spective investors. Diversified and Lorie effected the issuance of
VDS stock certificates by and from VDS's stock transfer agent and
transmitted the issued stock certificates to the investors. Upon

Burns’ instructions, Diversified and Lorie wired investor funds to
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VDS/All American representing the purchase of VDS stock by the

Spanish citizens.

COUNT I
AGAINST DEFENDANTS BURNS, VDS, AND ALL AMERICAN
FRAUD -- VIOLATIONS OF SECTION 17(a) OF THE SECURITIES ACT

25. Paragraphs 1 through 24 are incorporated by reference.

26. Defendants Burnsg, VDS, and All American, in the offer or
sale of securities by the use of the means or instruments of trans-
portation or communication in interstate commerce or by the use of
the mails, directly or indirectly:

(a) employed devices, schemes, or artifices to defraud;

(b) obtained money or property by means of untrue statements
of material facts or omissions to state material facts
necessary in order to make the statements made, in light
of the circumstances under which they were made, not
misleading; or

(c) engaged in transactions, practices and a course of
business which operated as a fraud and deceit upon
purchasers of such securities, all as more particularly
described in paragraphs 1 through 24, above.

27. By reason of the foregoing, Defendants Burns, VDS, and

All American violated and, unless enjoined, will continue to
violate Sections 17(a) (1), 17(a) (2) and 17(a) (3) of the Securities

Act, 15 U.S.C. §§ 77g(a) (1), 77q(a) (2), and 77g(a) (3).
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COUNT II
AGAINST DEFENDANTS BURNS, VDS, AND ALL AMERICAN
FRAUD -- VIOLATIONS OF SECTION 10 (b)

OF THE EXCHANGE ACT AND RULE 10b-5 THEREUNDER

28. Paragraphs 1 through 27 are incorporated by reference.

29. Defendants Burns, VDS, and All American, directly or
indirectly, by the use of the means or instrumentalitieg of
interstate commerce, or of the mails, or of any facility of any
national securities exchange, in connection with the purchase or
sale of securities:

(a) employed devices, schemes, and artifices to defraud;

(b) made untrue statements of material facts and omitted to
state material facts necessary in order to make the
statements made, in light of the circumstances under
which they were made, not misleading; or

(c) engaged in acts, practices, and a course of business
which operated as a fraud and deceit upon persons, all as
more particularly described in paragraphs 1 through 24
above.

30. By reason of the foregoing, Defendants Burns, VDS, and

All American violated and, unless enjoined, will continue to
violate Section 10(b) of the Exchange Act, 15 U.S.C. § 78j(b), and
Rule 10b-5 thereunder, 17 C.F.R. § 240.10b-5.
COUNT IIT
AGAINST DEFENDANTS VDS AND ALL AMERICAN

RECORDKEEPING -- VIOLATIONS OF SECTION 13(b) (2) (A)
OF THE EXCHANGE ACT AND RULE 13b2-1 THEREUNDER

31. Paragraphs 1 through 30 are Lucorporated by rveference.
32. VDS and All American failed to make and keep books,

records, and accounts which, in reasonable detail, accurately and
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fairly reflected VDS and All American’s transactions and their

assets.

33, By reason of the foregoing, Defendants VDS and All
American violated and, unless enjoined, will continue to violate
Section 13(b) (2) (A) of the Exchange Act, 15 U.S.C. § 78m(b) (2) (A)
and Rule 13b2-1, thereunder, 17 C.F.R. § 240.13b2-1.

COUNT IV
AGAINST DEFENDANT VDS AND ALL AMERICAN
FAILURE TO INCLUDE IN FORM 8-K
MATERIAL INFORMATION IN VIOLATION OF
SECTION 13(a) OF THE EXCHANGE ACT AND
RULES 12b-20, 13a-1, 13a-11, AND 13a-13, THEREUNDER

34. Paragraphs 1 through 33 are incorporated by reference.

35. VDS and All American filed false and misleading Forms 8-

36. VDS and All American failed to include such further
material information in the Forms 8-K necessary to make the
required statements, in light of the circumstances under which they
were made, not misleading.

37. By reason of the foregoing, Defendants VDS and All
American violated and, unless enjoined, will continue to violate
Section 13(a) of the Exchange Act, 15 U.S.C. § 78m(a), and Rules
12b-20, 13a-1, 13a-11 and 13a-13 thereunder, 17 C.F.R. §§ 240.12b-
20, 240.13a-1, 240.13a-11, and 240.13a-13.

COUNT V
AGAINST DEFENDANT BURNS
CONTROL PERSON LIABILITY FOR VDS AND

ALL AMERICAN’S VIOLATIONS OF
SECTION 13(b) (2) (A) OF THE EXCHANGE ACT

38. Paragraphs 1 through 37 are incorporated by reference.
39. Burns controlled, directly or indirectly, VDS and All

American and caused them to fail to make and keep books, records,

- 11 -
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and accounts which, in reasonable detail, accurately and fairly
reflected VDS and All American’s transactions and their assets.

40. By reason of the foregoing, pursuant to Section 20 (a) of
the Exchange Act, 15 U.S.C. § 78t{(a), as a control person of VDS
and All American, Defendant Burns has violated and, unless
enjoined, will continue to violate Section 13(b) (2) (A) of the
Exchange Act, 15 U.S.C. § 78m(b) (2) (A).

COUNT VI
AGAINST DEFENDANT BURNS
CONTROL PERSON LIABILITY FOR VDS AND

ALL AMERICAN’S VIOLATIONS OF SECTION 13(a) OF THE EXCHANGE
ACT AND RULES 12B-20, 13A-1, 13A-11 AND 13A-13 THEREUNDER

41. Paragraphs 1 through 40 are incorporated by reference.

42. Burns controlled, directly or indirectly, VDS and All
American and caused them to file false and misleading Forms 8-K,
and to fail to include such material information in the Forms 8-K
necessary to make the required statements, in light of the circum-
stances under which they were made, not misleading.

43. By reason of the foregoing, pursuant to Section 20(a) of
the Exchange Act, 15 U.S.C. § 78m(a), Defendant Burns, as a control
person of VDS and All American, has violated and, unless enjoined,
will continue to violate Section 13(a) of the Exchange Act, 15
U.s.c. § 78mf(a), and Rules 12b-20, 13a-1, 13a-11 and 13a-13
thereunder, 17 C.F.R. §§ 240.12b-20, 240.13a-1, 240.13a-11, and

240.13a-13.
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COUNT VII
AGAINST DEFENDANT BURNS
CIRCUMVENTING OR FAILING TO IMPLEMENT A SYSTEM OF
INTERNAL ACCOUNTING CONTROLS AND FALSIFYING REQUIRED
BOOKS, RECORDS, AND ACCOUNTS AND MAKING FALSE STATE-
MENTS TO AN AUDITOR IN VIOLATION OF SECTION 13 (b) (5)
OF THE EXCHANGE ACT AND RULES 13b2-1 AND 13b2-2 THEREUNDER

44, Paragraphs 1 through 43 are incorporated by reference.

45. Burns knowingly circumvented or knowingly failed to
implement a system of internal accounting controls or knowingly
falsified books, records or accounts described in Section 13 (b) (2)
of the Exchange Act, 15 U.S.C. § 78m(b) (2).

46. Burns, directly or indirectly, made or caused to be made
materially false or misleading statements, or omitted to state, or
caused another person to omit to state, material facts necessary in
order to make statements made, in light of the circumstances under
which they were made, not misleading to an accountant in connection
with (a) audits or examinations of VDS and/br' All American’s
financial statements required to be made, or (b) the preparation of
documents or reports required to be filed with the Commission.

47. By reason of the foregoing, Defendant Burns violated and,
unless enjoined, will continue to violate Section 13(b) (5) of the
Exchange Act, 15 U.S.C. § 78m(b) (5), and Rules 13b2-1 and 13b2-2

thereunder, 17 C.F.R. § 240.13b2-1 and 240.13b2-2.
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COUNT VIII
AGAINST DEFENDANTS DIVERSIFIED AND LORIE
FRAUD -- VIOLATIONS OF SECTIONS
17(a) (2) AND 17(a) (3) OF THE SECURITIES ACT

48. Paragraphs 1 through 47 are incorporated by reference.

49. Defendants Diversified and Lorie, in the offer or sale of
securities by the use of the means or instruments of transportation
or communication in interstate commerce or by the use of the mails,
directly or indirectly:

(a) obtained money or property by means of untrue
statements of material facts or omissions to state
material facts necessary in order to make the
statements made, in light of the circumstances
under which they were made, not misleading; or

(b) engaged in transactions, practices and a course of
business which operated as a fraud and deceit upon
purchasers of such securities, all as more
particularly described in paragraphs 1 through 24,
above.

50. By reason of the foregoing, Diversified and Lofie,
directly or indirectly, violated and, unless enjoined, will con-
tinue to violate Sections 17(a) (2) and 17(a) (3) of the Securities
Act, 15 U.S.C. 8§ 77g(a) (2) and 77g(a) (3).

COUNT IX
AGAINST DEFENDANTS DIVERSIFIED AND LORIE

FAILURE TO REGISTER AS A BROKER-DEALER
IN VIOLATION OF SECTION 15(a) (1) OF THE EXCHANGE ACT

-

51. Paragraphs 1 through 50 are incorporated by reference.

Cy

52. Diversified and Lorie induced or effected the purchase or

sale of securities without being registered as broker-dealers.
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53. By reason of the foregoing, Defendants Diversified and
Lorie violated and, unless enjoined, will continue to vioclate

Section 15(a) (1) of the Exchange Act, 15 U.S.C. § 78o(a) (1).

RELIEF REQUESTED

WHEREFORE, plaintiff Commission respectfully requests that the
Court:

I.

Declare, determine and find that each of the Defendants
committed the violations alleged herein.

II.

Issue a Permanent Injunction restraining and enjoining
Defendants Burns, VDS, and All American, their officers, agents,
servants, employees, attorneys, and all persons in active concert
or participation with them, and each of them, directly or
indirectly, from violating Section 17(a) of the Securities Act, 15
U.S.C. § 77g(a), and Section 10(b) of the Exchange Act, 15 U.S.C.
§ 78j(b) and Rule 10b-5 thereunder, 17 C.F.R. § 240.10b-5.

IXT.

Issue a Permanent Injunction restraining and enjoining
Defendants Diversified and Lorie, their officers, agents, servants,
employees, attorneys, and all persons in active concert or
participation with them, and each of them, directly or indirectly,
from violating Section 17(a) (2) and 17(a) (3) of the Securities Act,

15 U.S.C. §§ 78g(a) (2) and 7/8g(a) (3).
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Iv.

Issue a Permanent Injunction restraining and enjoining
Defendant VDS and All American, their officers, agents, servants,
employees, attorneys, and all persons in active concert or
participation with them, and each of them, directly or indirectly,
from violating Sections 13 (a) and 13 (b) (2) (A) of the Exchange Act,
15 U.S.C. §§ 78m(a) and 78m(b) (2) (A), and Rules 12b-20, 13a-1, 13a-
11, 13a-13, and 13b2-1, 17 C.F.R. §§ 240.12b-20, 240.13a-1,
240.13a-11, 240.13a-13, and 240.13b2-1, thereunder.

V.

Issue a Permanent Injunction restraining and enjoining
Defendant Burns, his officers, agents, servants, employees,
attorneys, and all persons in active concert or participation with
him, and each of them, directly or indirectly, from violating
Section 13 (b) (5) of the Exchange Act, and Rules 13b2-1 and 13b2-2,
17 C.F.R. §§ 240.13b2-1 and 240.13b2-2, thereunder.

VI.

Issue a Permanent Injunction restraining and enjoining
Defendant Burns, his officers, agents, servants, employees,
attorneys, and all persons in active concert or participation with
him, and each of them, directly or indirectly, from violating, as
a control person, Sections 13(a) and 13(b) (2) (A) of the Exchange
Act, 15 U.S.C. §§ 78m(a) and 78m(b) (2) (A), and Rules 12b-20, 13a-1,
13a-11, and 13a-13, 17 C.F.R. §§ 240.12b-20, 240.13a-1, 240.13a-11,

and 240.13a-13, tLhereunder.
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VII.

Issue a Permanent Injunction restraining and enjoining
Defendants Diversified and Lorie, their officers, agents, servants,
employees, attorneys, and all persons in active concert or
participation with them, and each of them, directly or indirectly,
from violating Section 15(a) (1) of the Exchange Act, 15 U.S.C. §
780 (a) (1) .

VIII.

Issue an Order requiring an accounting by Defendants Burns and
VDS of all proceeds received by them, directly or indirectly,
pursuant to the scheme described in this complaint, and requiring
that Defendants Burns, VDS, Lorie, and Diversified disgorge all
such proceeds, with prejudgment interest, to affect the remedial
purposes of the federal securities laws.

IX.

Issue an Order fixing-the amount of disgorgement as to All
American.

X.

Issue an Order directing Defendants Burns, Diversified, and
Lorie to pay civil fines and/or penalties pursuant to Section 20(d)
of the Securities Act, 15 U.S.C. § 77t (d), and Section 21(d)(3)‘of
the Exchange Act, 15 U.S.C. § 78u(d) (3), for their violations of
the federal securities laws as described herein.

XI.

Grant an Order permanently barring Delendant Burns from acting

as an officer or director of any issuer that has a class of

securities registered with the Commission pursuant to Section 12 of
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the Exchange Act, 15 U.S.C. § 781, or that is required to file
reports pursuant to Section 15(d) of the Exchange Act, 15 U.S.C. §
780 (d), pursuant to Section 21(d) (2) of the Exchange Act, 15 U.S.C.
§ 78u(d) (2).

XIT.

Grant such other and further relief as may be necessary and
appropriate.

XIIT.

Further, the Commission respectfully requests that this Court
retain jurisdiction to carry out the terms of all orders and
decrees that may hereby be entered, or to entertain any suitable
application or motion by the Commission for additional relief
within the jurisdiction of this Court.

Respectfully submitted,

%W/M V f(mv/xft /¢W

CHARLES V. SENATORE
Regional Director
Florida Bar No. 308935

Christian R. Bartholomew

Senior Trial Counsel

Southern District Florida
Bar No. A-5500258

Frederick M. Lehrer

Florida Bar No. 888400

Attorneys for Plaintiff

SECURITIES AND EXCHANGE COMMISSION
1401 Brickell Avenue, Suite 200
Miami, Florida 33131

Telephone: (305) 982-6336

Fax: (305) 536-7465

Dated September 29, 1997
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