Case 1:97-cv-02872-FAM Document 1 Entered on FLSD Docket 09/09/1997 Page 1 of 15

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA
MIAMI DIVISION
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Plaintiff Securities and Exchange Commission ("SEC" or “Commission”) alleges as
follows:

1. The Commission brings this action to enjoin two former corporate officers of
Fiorida West Airlines, Inc. ("FWA" or "the Company"), a now defunct South Florida public
corporation, from violating the antifraud, financial recordkeeping, and reporting provisions
of the federal securities laws, and to bar these defendants, who committed fraud on the
Company's shareholders and auditors, from serving as officers or directors of any public
company.

2. From August 1993 through May 1994, defendants Maury H. Joseph, FWA's
then chief executive officer, and Allen E. Beni, FWA's then president, violated the federal
securities laws by: (i) misrepresenting revenues and profits from FWA's operations for the
year ended December 31, 1994; (ii) falsifying FWA's books and records and presenting

forged aircraft sales contracts to FWA's independent auditors; (iii) misrepresenting the
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scope of FWA's maintenance and repair license; and (iv) failing to disclose the seizure of
an aircraft and substantial related party transactions.

3. Permanent injunctive relief and an officer and director bar is required to
ensure that these defendants do not again defraud investors and independent auditors by
misrepresenting the financial condition of a public company.

DEFENDANTS

4, Defendant Maury H. Joseph ("Joseph"), age 59, resides in West
Jacksonville, Florida and was FWA's chairman and chief executive officer from July 7,
1993 to June 15, 1994.

5. Defendant Allen E. Beni ("Beni"), age 51, resides in North Miami Beach,
Florida, and was FWA's president from approximately July 7, 1993 through June 1994,

6. Joseph and Beni, both of whom had extensive experience in the aircraft
services and related industries, assumed responsibility for the day-to-day management of
FWA.

OTHERS

7. FWA was incorporated in 1988 under the name Farmstead International,
Corporation. It engaged in limited operations until July 1993 when it purchased the
assets of a bankrupt aijr cargo carrier and changed its name to FWA. During its short
operating history (July 1993 to October 1 994), FWA Operated in three business
segments: air transportation of cargo, air maintenance and repairs, and aircraft sales and

leasing. Despite several capital infusions from securities offerings, FWA incurred
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substantial operating losses and filed a petition for reorganization under Chapter 11 of the
Bankruptcy Code where its assets were sold to pay creditors.

JURISDICTION AND VENUE

8. This Court has jurisdiction over this action pursuant to Sections 20(b), 20(d)
and 22(a) of the Securities Act of 1933 ("Securities Act"), 15 U.S.C. §§ 77t(b), 77t(d) and
77v(a), and Sections 21(d), 21(e) and 27 of the Securities Exchange Act of 1934
("Exchange Act"), 15 U.S.C. §§ 78u(d), 78u(e), and 78aa.

9. Several of the acts and transactions constituting violations of the Securities
Act and the Exchange Act occurred within the Southern District of Florida. At all relevant
times, both Defendants resided in the Southern District of Florida. FWA was incorporated

in Florida and headquartered in the Southern District of Florida.

MISREPRESENTATIONS AND OMISSIONS IN REGISTRATION STATEMENT

10.  In August 1993, FWA filed a registration statement on Form SB-2 with the
SEC to register a public offering of common stock and warrants. The registration
statement, amendments thereto and related prospectus (collectively, "Form SB-2") were
reviewed and/or signed by Joseph and Beni on behalf of FWA in their capacities as the
Company's CEO and president, respectively. The Form SB-2 went effective on
November 18, 1993 and FWA's common stock commenced trading on the NASDAQ
system on November 26, 1993. FWA sold approximately $5 million in stock and warrants

in this offering.
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11. The Form SB-2 was false or misleading in several material respects. First,
it overstated FWA's licensed authority from the Federal Aviation Administration ("FAA") to
perform maintenance and repair service on aircraft. According to FAA records, the
Company's repair station was certified to perform maintenance and repairs only on small
commercial aircraft, including Boeing 707, 727 and 737 and Mc Donnell Douglas DC-8
and DC-9 aircraft. FWA's Form SB-2, however, falsely represented that the Company
was also certified to perform such services on wide-body commercial jet aircratt, including
Boeing 747, 757, 767 and McDonnell Douglas DC-10 aircraft. This misrepresentation
was material because, if true, it would have significantly increased the Company's ability
to secure maintenance and repair work from larger airlines.

12. The Form SB-2 also failed to disclose that one of FWA's aircraft had been
seized by the Ecuadorian government in August 1993 for carrying contraband. The
seizure was a major financial setback to FWA because the seized aircraft was one of only
three planes that FWA had in operation at the time (other FWA aircraft were grounded
because they lacked engines). The aircraft seizure resuited in losses to FWA of
approximately $2.8 million.

13.  The Form SB-2 also failed to disclose certain related party transactions
between FWA and a company controlled by Beni and/or his aduit daughter. The
company, Jet Avionics Systems, Inc. ("JAS"), was owned and operated by Beni until July
1993, the same month that Beni became FWA's president. FWA, prior to commencing

operations, entered into a sales agency agreement with JAS under which JAS became
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the exclusive supplier of aircraft parts and materials to FWA. From July to December
1993, FWA purchased over $1.5 million in aircraft parts and equipment from JAS.

FALSE PRESS RELEASE AND FRAUD ON AUDITORS

14. On January 21, 1994, FWA issued a press release which falsely
represented that the Company expected to report profits of between $800,000 and
$1,000,000 for the quarter ended December 31, 1993. The release was approved by
Joseph and forwarded for publication with Beni's knowledge. The release quoted Joseph
as stating that "[t]he ability to achieve profitability in only our second quarter of operation
is a validation of the major market opportunities that are available to Florida West in the
growing global cargo, maintenance, and aircraft sales and leasing business." Shortly
after the release, the price of FWA's common stock reached a high of $15.75 per share
although the Company had never earned a profit and was in deteriorating financial
condition.

15.  On February 9, 1994, FWA engaged BDO Seidman ("BDO") to audit its
financial statements for the year ended December 31, 1993. During the course of its
audit, BDO attempted to obtain documentation for various aircraft sales transactions
purportedly entered into by the Company during the year ended December 31, 1993,
including two aircraft sales which served as the primary basis for FWA's January 21, 1994
press release projecting a fourth quarter profit.

16.  BDO insisted on seeing signed contracts to verify the purported aircraft
sales. However, when the Company was unable to produce signed contracts, Beni and

Joseph instructed their secretary, Cindy Lee ("Lee"), to "make new originals" using the
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office photocopy machine. Under the direction of Beni and Joseph, Lee forged the
signatures on phony contracts by cutting and pasting the buyers' signatures from other
correspondence onto sales agreements. She then photocopied the agreements (to
remove the lines from the cut and paste job) and provided them to BDO.

17. On April 22, 1994, after discovering the forgery, BDO resigned from the
audit stating that it could no longer rely on the representations of management.

18.  FWA subsequently engaged another accounting firm which, after adjusting
downward FWA's revenue figures by backing-out the two fabricated aircraft sales,
completed the audit for the year ended December 31, 1993. According to the audited
financial statements, which were not issued until July 11, 1994, FWA had incurred losses
of $2,000,000 and $2,245,000, respectively, for the quarter and year ended December
31, 1993. Three months later, FWA filed for bankruptcy.

FRAUD IN THE DEBENTURE PRIVATE PLACEMENT OFFERING

19.  From early February through March 21, 1994, FWA raised approximately
$7.6 million in an eight-percent, subordinated, convertible debenture offering. FWA's
private placement memorandum ("PPM") used in the offering, like the Form SB-2, failed
to disclose the related party transactions between FWA and JAS, the aircraft parts
supplier controlled by Beni and/or his daughter, overstated FWA's licensed authority from
the FAA to perform maintenance and repair services on aircraft and failed to disclose the
seizure of one of FWA's airplanes in Ecuador.

20.  The debenture PPM also included unaudited financial statements for the

year ended December 31, 1993, which improperly recognized revenues from the two
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above-described, fabricated aircraft sales. Accordingly, the financial statements
overstated FWA's 1993 revenues by $2,125,000, or 18%. The financial statements also
falsely represented that the Company's operations for the same period resulted in a net
profit of $684,000 when, in fact FWA lost $2,245,000 for this period.

21.  On March 25, 1994, FWA's attorneys advised Joseph and Beni via written
memorandum to halt the debenture offering, citing disclosure issues and internal
accounting control problems. The attorneys also advised Joseph and Beni to "[clonsider
and the need for an earnings adjustment press release.” However, FWA had already
broken escrow and rather than provide supplemental disclosures to investors or rescind
the offering in response to counsel's warnings, FWA continued to make disbursements
from the debenture proceeds for at lease five more weeks.

22.  The debenture PPM also failed to disclose that approximately $1.2 million,
or 16% of the $7.6 million raised in the offering was to be used to pay down existing debt
owed to related parties. The use of offering proceeds to repay this pre-existing debt was
inconsistent with the representation in the PPM that such proceeds would be used for
"the acquisition of additional aircraft" and "to provide additional working capital.”

23.  Joseph and Beni reviewed and caused FWA to disseminate the debenture
PPM knowing it to contain the false and misleading statements described above.

24.  Joseph, while assisting in selling the debenture offering, made oral
misrepresentations to several investors concerning the profitability of FWA. For example,
Joseph told at least one investor that FWA had a "great fourth quarter" and that FWA was

"profitable in all business segments" and was "debt free."
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25.  Joseph continued to misrepresent FWA's financial condition to the investing
public even after the debenture offering had closed. For example, On April 7, 1994,
Joseph was quoted on the Dan Dorfman Radio Show as stating "everything is 0.k." and
that he was comfortable with the fundamentals and the firm should meet its previous
fourth quarter projections of $800,000 to $1 ,000,000, or 22 to 26 cents a share."
COUNT ONE -- FRAUD

VIOLATIONS OF SECTION 17(a)(1) OF THE SECURITIES ACT OF 1933

26.  Paragraphs 1 through 25 are hereby reincorporated and realleged by
reference.

27.  Between August 1993 and May 1994, defendants Joseph and Beni, directly
or indirectly, by the use of the means or instruments of transportation or communication in
interstate commerce or by the use of the mails, in the offer or sale of securities, as
described herein, knowingly, willfully and/or recklessly employed devices, schemes or
artifices to defraud, through acts which included, but are not limited to, the activities
described in paragraphs 1 through 25, above.

28. By reason of the foregoing, defendants Joseph and Beni violated and,
unless enjoined, will again violate Section 17(a)(1) of the Securities Act.

COUNT TWO -- FRAUD

VIOLATIONS OF SECTION 10(b) OF THE SECURITIES
EXCHANGE ACT OF 1934 AND RULE 10b-5, THEREUNDER

29.  Paragraphs 1 through 25 are hereby reincorporated and realleged by

reference.
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30. Between August 1993 and May 1994, defendants Joseph and Beni, directly
or indirectly, by use of the means or instrumentalities of interstate commerce, or of the
mails, or of any facility of any national securities exchange, in connection with the
purchase or sale of securities, as described herein, knowingly, willfully and/or recklessly:
(i) employed devices, schemes or artifices to defraud; (i) made untrue statements of
material facts and omitted to state material facts necessary in order to make the
statements made, in light of the circumstances under which they were made, not
misleading; and/or (iii) engaged in acts, practices or courses of business which operated,
or would have operated as a fraud or deceit upon any person in connection with the
purchase or sale of such securities, through acts which included, but are not limited to,
making the misrepresentations and omissions of material fact described in paragraphs 1
through 25, above.

31. By reason of the foregoing, defendants Joseph and Beni violated and,
unless enjoined, will again violate Section 10(b) of the Exchange Act and Rule 10b-5,
thereunder.

COUNT THREE -- FRAUD

VIOLATIONS OF SECTIONS 17(a)(2) AND
17(a)(3) OF THE SECURITIES ACT OF 1933

32.  Paragraphs 1 through 25 are hereby reincorporated and realleged by

reference.
33.  Between August 1993 and May 1994, defendants Joseph and Beni, directly

or indirectly, by the use of the means or instruments of transportation or communication in
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30. Between August 1993 and May 1994, defendants Joseph and Beni, directly
or indirectly, by use of the means or instrumentalities of interstate commerce, or of the
mails, or of any facility of any national securities exchange, in connection with the
purchase or sale of securities, as described herein, knowingly, willfully and/or recklessly:
() employed devices, schemes or artifices to defraud; (i) made untrue statements of
material facts and omitted to state material facts necessary in order to make the
statements made, in light of the circumstances under which they were made, not
misleading; and/or (iii) engaged in acts, practices or courses of business which operated,
or would have operated as a fraud or deceit upon any person in connection with the
purchase or sale of such securities, through acts which included, but are not limited to,
making the misrepresentations and omissions of material fact described in paragraphs 1
through 25, above.

31. By reason of the foregoing, defendants Joseph and Beni violated and,
unless enjoined, will again violate Section 10(b) of the Exchange Act and Rule 10b-5,
thereunder.

COUNT THREE -- FRAUD

VIOLATIONS OF SECTIONS 17(a)(2) AND
17(a)(3) OF THE SECURITIES ACT OF 1933

32.  Paragraphs 1 through 25 are hereby reincorporated and realleged by

reference.
33.  Between August 1993 and May 1994, defendants Joseph and Beni, directly

or indirectly, by the use of the means or instruments of transportation or communication in
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interstate commerce or by the use of the mails, in the offer or sale of securities, as
described herein: (a) obtained money or property by means of untrue statements of
material facts and omissions to state material facts necessary in order to make the
statements made, in light of the circumstances under which they were made, not
misleading; and/or (b) engaged in transactions, practices, or a course of business which
operated as a fraud and deceit upon the purchasers of such securities. The defendants
committed these violations through acts which included, but are not limited to, the
activities described in paragraphs 1 through 25 above.

34. By reason of the foregoing, defendants Joseph and Beni violated and,
unless enjoined, will again violate Sections 17(a)(2) and 17(a)(3) of the Securities Act.

COUNT FOUR -- BOOKS AND RECORDS

VIOLATIONS OF SECTION 13(b)(5) OF THE EXCHANGE
ACT AND RULES 13b2-1 and 13b2-2, THEREUNDER

35.  Paragraphs 1 through 25 are hereby reincorporated and realleged by
reference.

36.  Section 13(b)(5) of the Exchange Act prohibits any person from knowingly
circumventing or knowingly failing to implement a system of internal accounting controls
or knowingly falsifying any book, record, or account described in Section 13(b)(2) of the
Exchange Act.

37. At all relevant times, FWA was an issuer subject to the recordkeeping

requirements of Section 13(b)(2) of the Exchange Act.

10
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38. Rule 13b2-1 promulgated under Section 13(b) of the Exchange Act
prohibits any person from falsifying any book or record subject to Section 13(b)(2)(A).

39. Rule 13b2-2 promulgated under Section 13(b) of the Exchange Act
prohibits any director or officer of an issuer from, directly or indirectly, making or causing
to be made a materially false or misleading statement or omission of material fact to an
accountant in connection with any audit or examination of the financial statements of the
issuer or in the preparation or filing of any document or report required to be filed with the
Commission.

40. Between March and May 1994, defendants Joseph and Beni violated
Section 13(b)(5) and Rules 13b2-1 and 13b2-2 by falsifying, or causing an FWA
employee to falsify, certain aircraft sales contracts to support certain aircraft sales
purportedly completed by FWA in the fourth quarter for the year ended 1993. Defendants
Joseph and Beni knowingly caused FWA to deliver the falsified contracts to FWA's
auditors in connection with the audit of FWA's financial statements.

41. By reason of the foregoing, Defendants Joseph and Beni violated, and,
unless enjoined, will again violate Section 13(b)(5) of the Exchange Act and Rules 13b2-1
and 13b2-2, thereunder.

WHEREFORE, the SEC respectfully requests that the Court:

l.
Declaratory Relief
Declare, determine and find that defendants Joseph and Beni committed the

violations of the federal securities laws alleged herein.

11
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Permanent Injunction

Issue Permanent Injunctions, restraining and enjoining defendants Joseph and
Beni, their officers, agents, servants, employees, attorneys, and all persons in active
concert or participation with them, and each of them, from violating Section 17(a) of the
Securities Act, [15 U.S.C. § 77g(a)], Section 10(b) of the Exchange Act, [15 U.S.C. §
78j(b)], and Rule 10b-5 [17 C.F.R. § 240.10b-5], thereunder, and Section 13(b)(5) of the
Exchange Act [15 U.S.C. §§ 78m(b)(5)] and Rules 13b2-1 and 13b2-2 [17 C.F.R. 8§
240.13b2-1 and 240.13b2-2], thereunder; and
1.
Officer And Director Bar
Pursuant to Section 21(d)(2) of the Exchange Act [15 U.S.C. §78u(d)(2)], enter an
order barring defendants Joseph and Beni from acting as officers or directors of any
issuer required to file reports pursuant to Section 12 of the Exchange Act as a result of
these defendants' violations of Section 10(b) of the Exchange Act and Rule 10b-5
thereunder.
V.
Civil Penalties
Issue an Order directing defendants Joseph and Beni to pay civil penalties
pursuant to Section 20(d) of the Securities Act, 15 U.S.C. § 77t(d), and Section 21(d) of
the Exchange Act, 15 U.S.C. § 78d(3), for their violations of the federal securities laws as

complained herein.
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V.
Further Relief
Grant such other and further relief as may be necessary and appropriate. Further,
the SEC respectfully requests that this Court retain jurisdiction over this action in order to
implement and carry out the terms of all orders and decrees that may hereby be entered,
or to entertain any suitable application or motion by the SEC for additional relief within the

jurisdiction of this Court.

Dated: September 8, 1997

Charles V ;na y
Regional Dir
Florida Bar No. 308935

Glenn A. Harris
Senior Trial Counsel
Florida Bar No. 357588

Terence M. Tennant
Senior Counsel
Florida Bar No. 739881

Attorneys for Plaintiff

SECURITIES AND EXCHANGE COMMISSION
1401 Brickell Avenue, Suite 200

Miami, Florida 33131

Telephone: (305) 982-6341

Facsimile: (305) 536-7465
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