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SUMMARY

In this Initial Decision, | find that the Division of Enforcement sustained its burden to
show that Respondent David J. Montanino violated subsections (1) and (2) of Section 206 of the
Investment Advisers Act of 1940. | additionally find, however, that the Division failed to carry
its burden to show that Respondent David J. Montanino violated Section 17(a) of the Securities
Act of 1933, Section 10(b) of the Securities Exchange Act of 1934, Rule 10b-5 thereunder, or
Section 206(4) of the Advisers Act and Rule 206(4)-8 thereunder. In this Initial Decision, | order
Montanino to pay a civil monetary penalty of $25,000.

INTRODUCTION

The Securities and Exchange Commission instituted this proceeding with an Order
Instituting Administrative and Cease-and-Desist Proceedings (OIP). As authority, the OIP cited
Section 8A of the Securities Act of 1933, Section 21C of the Securities Exchange Act of 1934,
Section 203(f) and (k) of the Investment Advisers Act of 1940, and Section 9(b) of the
Investment Company Act of 1940. The OIP alleges that Montanino is liable for primary
violations of Section 17(a) of the Securities Act, Section 10(b) of the Exchange Act and Rule
10b-5 thereunder, and Section 206(1), (2), and (4) of the Advisers Act and Rule 206(4)-8
thereunder. The OIP also alleges that Montanino aided and abetted, and caused violations of the
above sections of the Securities Act and the Exchange Act, in addition to violations of subsection
(1) and (2) of Section 206 of the Advisers Act.



| held a hearing in this matter in New York, New York, on November 3 through 7, 2014.
During the hearing, the Division of Enforcement called nine witnesses, including Montanino.
Aside from himself, Montanino called no witnesses. Having received the parties’ stipulation, |
admitted all but one of the exhibits they offered into evidence.!

FINDINGS OF FACT

| base the following findings of fact and conclusions on the entire record and the
demeanor of the witnesses who testified at the hearing, applying preponderance of the evidence
as the standard of proof. See Steadman v. SEC, 450 U.S. 91, 100-04 (1981). All arguments that
are inconsistent with this decision are rejected.

l. Pre-2009 events.

Although Montanino is the Respondent in this matter, Timothy Sullivan and his
investment company, American Private Equity, are at the center of this proceeding.
Unfortunately, Sullivan passed away in 2011, leaving a mess for Montanino. Although the OIP
portrayed Montanino as Sullivan’s partner, the hearing painted a different picture.

The allegations concern events that transpired between late 2009 and mid-2011. The
allegations concern investments made by Susie and Henry Yoo, William Pankey, and Jeffrey
Tilem.? To fully understand these events and investments, however, a brief background
discussion is necessary.

From 1995 through 2004, Montanino worked for various firms in the securities industry,
including Imagine Venture Capital and Fisher Investments. See Div. Ex. 9A; Tr. 743.
Montanino testified that he worked at Imagine Venture Capital because his best friend, Phillip
Redden, worked there. Tr. 1402. Sullivan worked there as well. Tr. 1401. From Imagine
Venture Capital, Montanino moved to Fisher Investments, where he worked until April 2004.
Div. Ex. 9A. After leaving Fisher, Montanino was unemployed for a period of time before he
found employment in September 2004 at Torrey Pines Securities, Inc. Div. Ex. 9A.

In April 2005, while working at Torrey Pines, Montanino formed Calibourne Capital
Management LLC. Div. Ex. 9A at 6; Tr. 1101-05. He registered it as an investment adviser in
California and applied to register himself as an investment adviser representative. Div. Ex. 9A;
Tr. 1101-05. At the same time, American Private Equity, the investment company Sullivan
controlled with Redden, invested in Calibourne and acquired an ownership interest in it. Tr.
1124-25, 1403. According to Montanino, his plan was to develop a client base at Torrey Pines
and then “transition [that] client base over to Calibourne.” Tr. 1403.

! Citations to the Division’s Exhibits and Montanino’s Exhibits are noted as “Div. Ex.

_,”and “Resp. Ex. " respectively. Montanino’s and the Division’s posthearing briefs are
noted as “Resp. Br.at  ”and “Div. Br. at . respectively.

2 The allegations also concern another investor, described in the OIP at “APE Investor B.”
See OIP at § 36. This investor did not testify and is not mentioned in the parties’ briefing.
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During April or May 2005, Montanino spoke to a prospective Torrey Pines customer
named Sharon Jones. Tr. 21-24. Montanino eventually convinced Jones to invest $125,000 with
Torrey Pines. Tr. 26-27. They also discussed the possibility that Jones might invest in American
Private Equity. Tr. 27-32. Montanino told Jones that investing in American Private Equity
would be risky and that any investment would take a number of years to “mature.” Tr. 31.
According to Jones, Montanino recommended American Private Equity because he was
acquainted with Redden and confident in his abilities. Tr. 28.

Jones invested $25,000 in American Private Equity in June 2005. Tr. 17. At the same
time, Montanino left Torrey Pines. Tr. 1098. Jones testified that both prior to investing and in
later conversations, Montanino gave her the impression that he had invested in American Private
Equity. Tr. 32, 55. During cross-examination, however, Jones conceded that she might have
misunderstood what Montanino said. Tr. 108. Indeed, Montanino explained that what he told
Jones was that because American Private Equity had invested in his company, he had “a lot
invested in [American Private Equity’s] success.” Tr. 1131, 1406.

After Montanino left Torrey Pines, Jones was assigned a new investment adviser
representative who told her that investing in American Private Equity was a bad idea. Tr. 44.
Concerned, she contacted Redden who assured her that her investment was in good hands. Tr.
48-49. Jones eventually located Montanino at his new employer, Fidelity Investments. Tr.
51-52. Montanino also reassured her that “Phil Redden is a good guy, [who] knows what he is
doing.” Tr. 53-54. Subsequently, Jones moved her investments to Fidelity because she was
unhappy with Torrey Pines. Tr. 56-57.

At some point in 2006, Redden passed away, leaving Sullivan in control of American
Private Equity. Tr. 66. After Jones received some materials from Sullivan related to American
Private Equity, she contacted Montanino to ask about Sullivan. Tr. 59-60, 66. Montanino told
her that he did not “know [Sullivan] very well.” Tr. 66.

As noted, Montanino left Torrey Pines in June 2005. At that point, he realized that
Calibourne would not be successful and sought other employment, eventually finding work at
Fidelity in September 2005. Tr. 52-53. As the Division demonstrated, Montanino was dishonest
when he completed his employment application at Fidelity. For starters, in describing his
employment history, Montanino omitted his employment with Torrey Pines and instead said he
was employed by Calibourne from April 2004 to July 2005. Div. Ex. 110 at 5; Tr. 1098-1101;
see also Div. Ex. 175 at 2. He also falsely described his salary at Calibourne and failed to
include requested periods of unemployment. Div. Ex. 110 at 5; Tr. 1113, 1115-16. Montanino
included other misrepresentations in his application as well. See Tr. 1127-29.

Despite these false statements, Montanino was hired and worked at Fidelity until October
2008. Tr. 1133. During that time, his first job title was financial planning consultant. Tr. 163.
Later, he served as a dedicated financial planning consultant. Tr. 163. In the former position,
Montanino was responsible for helping clients make investment decisions. Tr. 165, 171.
Montanino’s former supervisor, Anne Whatley, initially testified that in that role, he did not have
(1) a group of clients for whom he was responsible, (2) discretion to make investment decisions,
(3) authority to recommend specific stocks, or (4) the ability to manage assets. Tr. 173-74.



Later, however, Whatley testified that Montanino would have been “locked out on
[certain Fidelity] customers.” Tr. 200. By “locked out,” Whatley meant that Montanino would
have been” entitled to “future compensation for client[s] for a specific period of time” based on
his having had a “sales interaction” with those clients. Tr. 196.

Montanino was successful in his tenure as a financial planning consultant. See Tr. 182-
83, 230-32. He received awards for his performance. Tr. 184-85. After about two years,
Whatley approached him about participating in a pilot program designed to explore changes in
the way Fidelity provided services. Tr. 175-76. In the program, Montanino was required to
“develop[] relationships” with clients and engage them more frequently, “providing guidance
and investment solutions.” Tr. 177. In that position, Montanino could pick mutual funds to
recommend so long as they were consistent with Fidelity’s guidelines. Tr. 242-46. He could
also recommend annuities. Tr. 249-50.

As is discussed below, Montanino later managed investment funds in which American
Private Equity invested. In that capacity, Montanino made certain representations in American
Private Equity literature about his roles at Fidelity. Because the OIP alleged that certain of these
representations were false, see OIP at 40, Montanino and the Division questioned Whatley
about Montanino’s responsibilities during his employment at Fidelity. Specifically, an American
Private Equity Marketing Brochure (the “Marketing Brochure”) said that Montanino was
“tasked” while at Fidelity “with developing financial planning strategies, and providing
investment management services for a client base with over $1 Billion in assets under
management.”® Div. Ex. 56 at 40. The Marketing Brochure also said that Montanino was
“awarded the prestigious Chairman’s Circle of Excellence Award and was recognized by the
firm for his ‘Excellence in Action.”” Id.

3 In relevant part, the Marketing Brochure described Montanino’s tenure at Fidelity as

follows:

David was recruited to be part of a team to open that new and very
high profile investor center. David was tasked with developing
financial planning strategies, and providing investment
management services for a client base with over $1 Billion in
assets under management. During his tenure, David helped
develop over 1,000 Advisor Generated Portfolio Reviews and
Retirement Income Plans. For his significant contributions, he was
awarded the prestigious Chairman's Circle of Excellence Award
and was recognized by the firm for his “Excellence in Action”, for
assisting the firm in completing market and client research, which
ultimately changed the relationship model that Fidelity
Investments maintained with some of its most valuable clients.

Div. Ex. 56 at 40.



With respect to these claims, Whatley initially said it was unlikely that Montanino’s
hundreds of customers had invested as much as $1 billion with Fidelity. Tr. 179-80. As noted,
she later testified that it was possible Montanino was “locked out on customers that could have
had a billion dollars in aggregate and net assets.” Tr. 200. With an exception, Whatley agreed
that one could describe Montanino’s role as “providing investment management services” for
those clients. Tr. 226. To her mind, Montanino did not provide investment management
services but rather “introduce[ed] or refer[red] to investment management services.”  Tr. 227.
She conceded, however, that the distinction she made was “small.” Tr. 227. As to Montanino’s
awards, Whatley said that rather than being awarded the Chairman’s Circle of Excellence
Award, Montanino received the Chairman’s Award and the Excellence in Action Award.* Tr.
184.

In April 2006, Susie Yoo visited the Fidelity investor center in Santa Monica where
Montanino worked. Tr. 260-61. Ms. Yoo hoped to open individual retirement accounts for
herself and her husband, Dr. Henry Yoo. Tr. 260-61. In the course of her visit, Ms. Yoo was
introduced to Montanino, who helped her open an account. Tr. 261-62.

Over time, the Yoos moved approximately $800,000 into various accounts they opened at
Fidelity. Tr. 262-63. They also developed a personal friendship with Montanino. Tr. 264, 434.
In this regard, Dr. Yoo was a veterinarian who provided care to Montanino’s dog. Tr. 264, 1132.
After he left Fidelity in 2008, Ms. Yoo lost touch with Montanino for a period of time. See Tr.
268-70.

. The charged events
A. Montanino begins working with Sullivan and the Yoos invest with Montanino

Owing to a personal disagreement, Montanino and Sullivan had very little contact, if any,
from the summer of 2005 until late 2009. Tr. 1404, 1408. In late November 2009, Sullivan
approached Montanino and the two discussed the possibility of working together. Tr. 1135,
1408. Montanino’s interest was raised by the fact that Sullivan appeared to be financially
successful, as evidenced by his expensive homes and cars. Tr. 1409.

Sullivan initially proposed that Montanino work recruiting brokers for American Private
Equity. Tr. 1409. After a short period, however, Montanino asked Sullivan about working in a
different capacity. Tr. 1409. Sullivan responded positively and asked Montanino to prepare a

4 With respect to other aspects of the brochure, Whatley testified it was partly accurate to

say that Montanino “complet[ed] market research and client research which ultimately changed
the relationship model.” Tr. 233-34. She felt that Montanino did marketing research rather than
market research. Tr. 234. She also said the model used in the pilot program was modified
before being generally adopted. Tr. 233-34. According to Whatley, Montanino was not
“recruited to be part of a team to open [a] new and very high profile investor center.” Tr. 192.
Instead, he applied for the position. Tr. 192. She also said that he did not provide investment
management services because he did not make “securities selection decisions.” Tr. 193.
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stock market outlook for Sullivan’s new fund, American Private Funds.® Tr. 1409-10; see Div.
Ex. 19B.

Sullivan was impressed with Montanino’s work on the stock market outlook. Tr. 1410.
Sullivan thus offered Montanino the opportunity to manage American Private Fund I. Tr.
1410-11. Sullivan told Montanino that if the fund performed well, Sullivan “would take care” of
him. Tr. 1411. Montanino agreed to take on the role of fund manager. Tr. 1411-12.

In January 2010, Montanino’s dog, Munky, developed a bacterial infection. Tr. 1412.
Montanino took Munky to Dr. Yoo’s clinic, where he saw Ms. Yoo for the first time in over a
year. Ms. Yoo and Montanino have different recollections about what transpired over the next
several months. For the reasons discussed below, I find that Montanino’s testimony is more
reliable.® I thus rely on his testimony while noting the areas of disagreement.

Ms. Yoo’s testimony presented a number of problems. Ms. Y00 has a master’s degree in
clinical psychotherapy and was obviously very intelligent. Tr. 257. The fact, however, that
English is not Ms. Yo0o0’s first language occasionally led to unclear and contradictory testimony.
See Tr. 1248 (Montanino testifying that “there is a language barrier”). For instance, on being
asked whether she spoke to Montanino “at some point” after 2008, Ms. Yoo said “no.” Tr. 269.
She then testified extensively about her conversations with Montanino that took place after 2008.
Tr. 269-393; see also Tr. 574 (“Q. Have you seen this document before, Mrs. Yoo? A. Yes, I
see it now.”). Additionally, Ms. Yoo was not completely familiar with the jargon used in the
investment industry. See Tr. 1248. For example, when Division counsel asked Ms. Yoo whether

° This case involves several entities with similar names: American Private Equity,

American Private Funds, American Private Fund I, and American Private Fund Il. American
Private Equity was, through a separate entity, managed by Sullivan. See Div. Ex. 46 at 6.
American Private Equity managed American Private Funds as its general partner. Id. American
Private Funds, in turn, was the general partner of American Private Fund I. 1d. American
Private Fund | was thus a fund in American Private Equity’s portfolio and was affiliated with
American Private Funds.

Confusingly, American Private Fund Il was not in American Private Equity’s portfolio.
Instead, it was an investment fund that Montanino was to manage through his later, reconstituted
company, Calibourne Capital Management. In short, American Private Equity, American
Private Funds, and American Private Fund | all go together, with the latter two names falling
under the American Private Equity umbrella. Using acronyms such as APE, APF, APF I, and
APF 11 would make this Initial Decision unintelligible. Given this fact and the fact that
acronyms generally help the writer more than the reader, | avoid their use in this Initial Decision.
° Montanino was generally credible. | base this determination in part on my assessment of
his demeanor. Montanino was forthright in discussing negative aspects of his past. For example,
without being evasive, he admitted during cross-examination that he made false statements in his
Fidelity application. Additionally, Montanino’s recollection of events, when compared with Ms.
Yoo0’s, was much clearer and more consistent with other facts.



Fidelity charged a performance fee, i.e., a fee based on obtaining positive returns, Ms. Yoo
responded, “Yes. Performance up or down, they would charge per account. Per every quarter,
they would charge an amount.” Tr. 266-67. Finally, Ms. Yoo’s memory of events was
imperfect. ’

Ms. Yoo initially insisted that Montanino visited her clinic to reconnect and that he
solicited her investment. Tr. 439-41; see supra, note 7. She eventually changed her testimony,
however, and conceded that Montanino came to the clinic to seek treatment for Munky. Tr.
442-43; see Tr. 271-72. She also conceded that she initiated discussions about investments and
asked him to look at her investments. Tr. 447. This latter testimony was consistent with
Montanino’s recollection. Tr. 1137-38.

Munky’s illness required Montanino to make several visits to Dr. Yoo’s clinic. Ms. Yoo
and Montanino thus had several opportunities to talk. Tr. 1413. During these visits, Montanino
mentioned to Ms. Yoo that he was working with American Private Equity. Tr. 1413. He
explained that American Private Equity was “a firm that starts different hedge funds and things
like that.” Tr. 1413. Montanino also said that Sullivan had told him that American Private
Equity had done well and that it managed several million dollars. Tr. 1413. Ms. Yoo took this
to mean that Montanino was managing millions of dollars. Tr. 272, 275.

After Montanino told Ms. Yoo that he had been given the opportunity to manage a new
fund, she asked him to review her investments. Tr. 447. Ms. Yoo initially testified that because
Montanino previously worked for Fidelity, he would have known in January and February 2010
how much liquid cash she had available in her account at Fidelity to invest. Tr. 276 (“He knew.
He worked for Fidelity maybe.”), 607. In reality, unless Ms. Yoo told him how much she had to
invest, Montanino would have had no way of knowing how much money she had available. See
Tr. 1414. Cross-examination thus revealed that the reason Montanino knew how much money
Ms. Yoo had to invest was because she had logged on to her Fidelity account, showed
Montanino her investment portfolio at Fidelity, and asked his advice. Tr. 460, 607.

! By way of example, it was not unusual for Ms. Yoo to insist events transpired in one

way, only to reverse course shortly thereafter. The following colloquy during which Montanino
questioned her serves as an example:

Q  So the term [“]I approached you about an investment,[”] do
you think that is a proper term?

A But you joined a new company.

Q Yesorno, please. Would that be a proper term?

A You approached me.

Q Do you think that I approached you or did you ask me to look
at your investments?

A 1did ask you to look at my investment, uh-huh.

Tr. 447. Had Montanino not pressed Ms. Yoo, she would have created the impression that
Montanino approached her to invest with him.



Ms. Yoo was also uncertain about when Montanino gave her investment advice. She
recalled that she complained to Montanino about Fidelity’s fees and about the fact that her
investments at Fidelity were losing money. Tr. 266-68. But Ms. Yoo could not remember
whether these discussions occurred before Montanino left Fidelity in 2008 or later. Tr. 267; see
Tr. 446 (“even after you left Fidelity, yes, I did solicit your service. I did ask for your help,
guidance.”). Given that Ms. Yoo lost contact with Montanino when he left Fidelity, Tr. 269-70,
it is apparent that these discussions occurred in early 2010, long after Montanino left Fidelity.
Indeed, that was when Montanino reviewed Ms. Yoo’s Fidelity account and helped her make
changes to her investments.

In any event, after seeing each other a few times in January and February, Ms. Yoo and
Montanino reviewed the Yoos’ accounts at Fidelity at least twice. Tr. 460-61, 607. Ms. Yoo
then asked Montanino whether he could manage her money. Tr. 275, 1137-38, 1417.

Montanino had previously asked Sullivan whether, if a friend wanted to invest in
American Private Fund I, Montanino could waive the placement and management fees called for
in the formation agreement. Tr. 1415-16. Sullivan affirmed that he could. Tr. 1416. Montanino
thus told Ms. Yoo that he could manage her money, waive most fees, and charge only a ten
percent performance fee. Tr. 1416. Montanino would soon experience the truth of the old
adage, “no good deed goes unpunished.”

During this time, Montanino shared various investment documents with Ms. Yoo,
although Ms. Yoo’s account of what Montanino gave her was unclear. According to Ms. Yoo,
one of the documents that Montanino supplied was “his company[’s] brochure,” which she said
contained Montanino’s picture and biography. Tr. 284-85, 462, 582, 623-24. Because the
parties were unable to supply this document during the hearing, its contents remain unknown.

Montanino testified that Ms. Yoo must have been mistaken because at that time, no
brochure existed that contained his picture. Tr. 1670. Without contradiction, he asserted that no
brochures containing his picture were produced until late 2010 or early 2011. Id.

Ms. Yoo testified that she also received a document entitled American Private Funds,
Stock Market Outlook and Economic Analysis for 2010. Tr. 285-86; see Div. Ex. 19B.
Montanino had prepared this document at Sullivan’s request. Tr. 1409-10, 1417. Among other
things, this document depicted Montanino as having a role in “investor relations” with American
Private Funds. Div. Ex. 19B at 15. Ms. Yoo testified that these two documents were all she
could remember receiving. Tr. 288. By her own admission, however, Ms. Yoo did not review
everything Montanino gave her. Tr. 284-85. And, in 2012, Ms. Yoo disposed of two boxes that
contained her investment documents. Tr. 424-27. These facts make it difficult to rely on Ms.
Yoo’s testimony about what documents Montanino gave her before she invested.

It is undisputed that the Yoos invested $299,000 in American Private Fund | on February
26, 2010. See Div. Ex. 13A at 1. The parties also agree that before the Yoos invested,



Montanino expressly assured them that he would personally manage their money.® Tr. 1138;
OIP at 1 13; Answer at 1 13. Additionally, all of Ms. Yoo’s discussions with Montanino about
her investment occurred in person, not by phone or email. Tr. 274, 1137. Virtually everything
else about the Yoos’ investment decision is in dispute.

According to Ms. Yoo, Montanino never gave her a subscription agreement or offering
memorandum and never told her she would be investing in American Private Fund I, rather than
American Private Equity. Tr. 295, 467-68, 356-57; Resp. Ex. 201. Ms. Yoo testified that
Montanino visited her clinic on February 26, 2010, bearing a two-page, subscription agreement
signature page for her and Dr. Yoo to sign. Tr. 289-90; see Div. Ex. 20. Ms. Y00 was certain
Montanino came in that day because it was a Saturday and Saturdays were always quite busy in
the Yoos’ veterinary clinic. Tr. 290, 571. She stated that except for her and Dr. Yoo’s
signatures, the document “was filled out.” Tr. 290. She said that, inasmuch as it was a busy time
and the document required only signatures, Montanino left shortly after arriving. Tr. 290-91.

According to the subscription agreement, the Yoos invested $299,000 in what was
designated as series B, Div. Ex. 20 at 2, which was the second most conservative investment
series of the five series offered, see Div. Ex. 116A at 12.° The two pages Montanino brought to
the Yoos were paginated with the numbers 12 and 13 at the bottom, thus indicating that they
were part of what was presumably at least a thirteen-page document. Div. Ex. 20. Ms. Yoo
testified that she was surprised to see “American Private Fund I” written at the top of the pages
she signed. Tr. 294. She said that she had not previously heard of the fund.®® Tr. 294.

Ms. Yoo’s testimony about the circumstances of the signing of her subscription
agreement is problematic. As an initial matter, February 26, 2010, was not a busy Saturday but
was instead a Friday. See Tr. 572. When confronted with this fact, Ms. Yoo testified that
Fridays were also busy days in the Yoos’ clinic. Tr. 572. Second, the name American Private
Fund I was not wholly foreign to Ms. Yoo; American Private Funds was emblazoned on the
Stock Market Outlook she admitted Montanino gave her. See Div. Ex. 19B at 1.

Third, it would later develop that Ms. Yoo possessed at least one other American Private
Funds document. On July 21, 2010, she visited an attorney, Lynn Poulson, and gave him “the
brochures” Montanino had given her. Tr. 396, 568; see Tr. 503. That same day, Poulson sent

8 Interestingly, Ms. Yoo was unsure whether Montanino told her he would manage her

money or if this was simply “an understanding” she had. Tr. 626-27.

° The Yoos sought a moderate to low-risk investment vehicle. Tr. 1177.

10 When asked whether she had “ever heard of”” American Private Fund I, Ms. Yoo said:

No. | just started — it’s the same American Private Equity, his
company name is American Private Equity, so it must be the
company's money goes to the fund. That’s how I thought.

Tr. 294.



Sullivan and Montanino a letter that contained a quote from American Private Funds’
“promotional literature.” See Div. Ex. 44; Tr. 395; see also Tr. 503. The language quoted,
concerning seeking “positive nonmarket correlated returns for its investors, emphasizing capital
preservation, strict risk control, and low volatility,” was used in an American Private Funds
brochure in evidence. See Div. Ex. 116A at 7. Given the timing of Poulson’s letter, counsel
must have obtained the brochure from Ms. Yoo.** Tr. 506-07. As such, Ms. Yoo necessarily
had more literature in her possession concerning her investment than she remembered.

Montanino, by contrast, testified that he personally gave the Yoos the offering
memorandum for American Private Fund I. Tr. 1177-84, 1198-99. He also gave them the
subscription agreement and an investor presentation. Tr. 1417. The reason he only brought the
last two pages of the subscription agreement with him on Friday, February 26, 2010, was that he
had already left the entire agreement with the Yoos. Tr. 1451. Given that | have found
Montanino’s testimony reliable, I find that he gave the Yoos the subscription agreement and the
placement memorandum before they invested.

The American Private Fund | placement memorandum provided that fund partnerships
were offered in “five separate series of limited partnership interests . . . designated [as] Series A”
through Series E. Div. Ex. 46 at 7. The memorandum also provided that an investment could
not be withdrawn during the first twenty-four months after it was first made. Id. at 7-8. In
addition, the agreement authorized the general partner to “engage in[] option trading, leverage
(including, but not limited to margin trading) and other strategies.” Id. at 20. Through a series
of entities, the memorandum identified Sullivan as managing the general partner of the fund. Id.
at 2, 6, 16. Although the memorandum did not mention Montanino, it authorized the general
partner to select portfolio managers. 1d. at 2. The minimum investment by a Limited Partner in
a Series was $1,000,000, but the General Partner was permitted to waive the minimum
subscription requirement for any investor and could raise this minimum requirement in the

1 Mr. Poulson sent the letter the day Ms. Yoo met with him. Compare Div. Ex. 44, with

Div. Ex. 42 at 13.
12 The Division argues that the fact Montanino removed certain language from the Yoos’
subscription agreement signature page shows that he did not give the offering memorandum or
subscription agreement to them. See Div. Reply Brief at 3-4 (citing Div. Brief at 21-23).
Specifically, the Division notes that Montanino deleted “By its signature below, the undersigned
specifically acknowledges and affirms its representations made herein.” Compare Div. EX. 46 at
111, with Div. Ex. 20 at 2. But the Division omits that the entire sentence that Montanino
deleted was: “By its signature below, the undersigned specifically acknowledges and affirms its
representations made herein and consents to the payment by the Partnership to the General
Partner of 10% of the proceeds of its subscription as a Placement Fee.” Compare Div. Ex. 46 at
111 (emphasis added), with Div. Ex. 20 at 2. And the reason Montanino deleted this language
was because he waived the referenced placement fee. Deletion of this language thus does not
show that Montanino failed to give the Yoos anything. Instead, it shows that he intended to
waive the placement fee. And, in fact, the Yoos’ initial subscription confirmation showed that
they were only supposed to be subject to a performance fee. See Div. Ex. 37 at 2.
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future. Div. Ex. 46 at 7. The investor presentation explained that net asset value would be
calculated quarterly. Div. Ex. 116A at 8.

Although the placement memorandum permitted the use of margin trading, Montanino
did not mention margin trading to the Yoos because he did not intend to trade on margin with
their money. Tr. 1154-55, 1158; see Tr. 1191-92. Nonetheless, he knew the general partner of
American Private Fund | had the power to carry out investment activity and could use leverage.
Tr. 1157-58.

Within hours of signing the subscription agreement, Ms. Yoo visited Fidelity investments
and initiated a transfer of $299,000 to JPMorgan Chase for credit to American Private Fund 1.
Tr. 299-300; see Div. Ex. 20 at 3-4. According to Ms. Yoo, as soon as she completed the
transfer she experienced difficulty contacting Montanino. Tr. 304-06. Indeed, during the
Division’s investigation, Ms. Yoo repeated the claim that Montanino became evasive and was
difficult to reach after she invested. See Resp. Exs. 67 at 1, 68 at 1. As will become evident,
however, the record belies Ms. Yoo’s assertions.

Although Montanino told the Yoos he would personally manage their money, Sullivan
did not authorize Montanino to trade in the American Private Fund | brokerage account at Lime
Brokerage until March 19, 2010. See Div. Ex. 14B-7. Nonetheless, Montanino testified without
contradiction that he picked the initial positions in the account. Tr. 1455. For the first week,
Sullivan followed Montanino’s recommendations and the value of the investment grew. See
Div. Ex. 14A at 14-15; Tr. 1456.

Montanino testified that starting on March 11, 2010, Sullivan began executing trades that
changed the makeup of the investments in the account for American Private Fund I. Tr.
1470-76. On March 16, 2010, Sullivan convinced a new investor to invest $185,000 in
American Private Fund I. See Div. 14A at 15; Resp. Ex. 50.

Three days later, Sullivan authorized Montanino to trade in the account. From that point
on, Montanino was copied on regular emails from Lime Brokerage about risk and margin calls in
American Private Fund I’s investment account. See Tr. 1207-24. Montanino asked Sullivan
about these communications and Sullivan told him that “the risk . . . in the account was being
taken by” the new “investor who was in a different share class.” Tr. 1210-11. Montanino
accepted Sullivan’s explanation. Tr. 1210.

Within a week, however, Sullivan’s trading in the account alarmed Montanino because he
suspected the Yoos would be adversely affected. Tr. 1218-19, 1475-76. Montanino thus
approached Sullivan who told Montanino that he (Sullivan) was in charge and if Montanino did
not like what Sullivan was doing, Montanino could quit. Tr. 1476-77. Montanino then proposed
that Sullivan simply redeem the Yoos’ investment. Tr. 1478. Sullivan responded that he
intended to hold the Yoos to the two-year lock-up authorized in the subscription agreement. Tr.
1478.

According to Montanino, he felt that he was on the horns of a dilemma. He professed to
being motivated by his personal friendship with the Yoos. Yet, if he told the Yoos Sullivan was
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managing their account and they stormed in demanding the return of their money, Montanino
was sure Sullivan would not comply. Tr. 1476-79. If, on the other hand, he worked with
Sullivan, he thought he might be able to convince Sullivan to return the Yoos’ money. Tr.
1478-79. He decided to follow this latter course and did not immediately tell the Yoos about
Sullivan’s actions.

Montanino testified that Sullivan traveled to Florida on March 31, 2010. Tr. 1480, 1484.
Montanino followed him there on April 4 to try to convince Sullivan to redeem the Yoos’
investment. Tr. 1480. According to Montanino, within a few days, he convinced Sullivan to
redeem the Yoos” money. Tr. 1481. Indeed, the evidence reflects that on April 6, Sullivan
contacted American Private Fund I’s brokerage company, Lime Brokerage, about authorizing a
wire out of the American Private Fund | investment account. Resp. Exs. 52, 53. The stated
purpose of the wire was “redemption of a client[’]s investment.” Resp. Ex. 53. Further, the
Division does not dispute that Lime Brokerage received a “wire request” dated April 6, 2010,
directing that $260,749 be wired to an escrow account at JPMorgan Chase. Resp. Ex. 54. This
transaction occurred on that date. Resp. Ex. 64 at 5.

Montanino averred that having convinced Sullivan to redeem the Yoos’ money, he left
Florida around April 10 or 11 “feeling great.” Tr. 1485. When he called Sullivan two days later,
however, Sullivan said he had changed his mind and would not be returning the Yoos” money to
them. Tr. 1485. Montanino “blew up on the phone” and “physically threatened” Sullivan. Tr.
1485-86. Sullivan responded by summarily firing Montanino, Tr. 1486, and informing Lime
Brokerage that Montanino was no longer authorized to trade in the American Private Fund |
account, Resp. Ex. 57.* Sullivan transferred $260,000 from the escrow account back to Lime
Brokerage on April 21, 2010. Resp. Ex. 64 at 5.

Meanwhile, Montanino’s friendship with the Yoos continued and they remained in
contact. At some point between February 26, 2010, and March 15, 2010, they asked Montanino
to help Dr. Yoo evaluate a business in which the Yoos were considering making an investment.
See Div. Ex. 21; Tr. 1420-23. The Yoos had invested a substantial amount of money in
Passionate Vet, a veterinary clinic located inside a pet store called Passionate Pet. Tr. 1421. Dr.
Yoo was considering investing in Passionate Pet. Tr. 1421. Montanino reviewed the offering
memorandum for Passionate Pet and the business’s financial status before visiting it with the
Yoos and meeting with the business’s principals. Tr. 534, 537, 1421-22. Afterwards, Montanino
advised the Yoos against investing in Passionate Pet. Tr. 1422. They did not take Montanino’s

13 Sullivan subsequently hired Anthony J. Klatch, Il, to manage American Private Fund 1.

Tr. 1494-95; see Resp. Ex. 62. Klatch later pled guilty to conspiracy, securities fraud, wire
fraud, and money laundering. See Anthony J. Klatch, Il, Investment Advisers Act Release No.
3783, 2014 SEC LEXIS 672, at *4 (Feb. 21, 2014). He is currently serving a five-year term of
imprisonment. 1d. The facts underlying Mr. Klatch’s conviction are unrelated to American
Private Fund | or American Private Equity. See id. at *4-6.
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advice and, within a year, lost a substantial portion, if not all of their investment.** Tr. 535,
1422-23.

After working with Montanino on the Passionate Pet investment, Ms. Yoo e-mailed him
on March 15, 2010, to thank him “for bringing in [his] insight to Passionate Vet.”**> Div. Ex. 21.
She also sought Montanino’s advice about the best mutual fund for her IRA and about what to do
with cash in her IRA. Id. Ms. Yoo then asked Montanino to call her. ld. Ms. Yoo could not
recall whether Montanino responded to her request that he call her.*® Tr. 310.

On Tuesday, April 13, 2010, which was on or near the day Sullivan fired Montanino, Ms.
Yoo emailed Montanino. Div. Ex. 35. She first mentioned Montanino’s dog before asking how
her “portfolio [was] performing,” and whether she could obtain a “statement or some kind of
proof where the money is?” Id. She then proposed meeting for dinner later that week at a
restaurant near her home. Id. She suggested that the restaurant’s proximity to her home would
give her a chance to show Montanino the progress on renovations being made on the Yoos’
home. Id.

Montanino responded about two hours later saying that he could meet the following
Thursday night and would “go over the portfolio with [her] then.” Div. Ex. 35 at 1. He also said
“[t]he portfolio[’s] value is being calculated and . . . should be available in a week or two.” Id.
With regard to this latter comment, net asset value in American Private Fund | was then
calculated on a quarterly basis. Div. Ex. 116A at 8; see also Resp. Ex 35; Tr. 1235-36.

During the hearing, Ms. Yoo explained that during this period, she was concerned
because she had not received an initial confirmation of her investment or regular statements
thereafter. See Tr. 304-05, 542. She was worried because she did not have account information
that would have allowed her to access her account on-line. See Tr. 316. It turned out, however,
that Ms. Yoo’s concern about the lack of regular statements had more to do with her
unfamiliarity with private equity investments. See Tr. 528-30. As noted above, net asset value
for American Private Fund | was calculated quarterly. Div. Ex. 116A at 8; see Resp. Ex. 35; Tr.
1235-36. The investor presentation for American Private Fund | explained this fact. Div. EX.

14 Whether the Yoos invested in Passionate Pet or Passionate Vet is unclear. Montanino

testified that he advised them about Passionate Pet. Tr. 1420-23. Ms. Yoo initially testified that
Montanino advised the Yoos about Passionate Pet, Tr. 532, but then said Montanino advised
them about Passionate Vet, Tr. 535-36. Regardless of which company in which the Yoos
invested, they invested and lost a good portion and possibly all of the $300,000 they invested.
See Tr. 536 (Ms. Yoo testifying that the investment result was “not good”); Tr. 1422 (Montanino
testifying that the business closed within ten months after he visited it).

1 See supra, note 14.

16 The fact that Montanino was willing to give the Yoos so much of his time to help them
with this investment decision shows that he was not avoiding them and is circumstantial
evidence in support of Montanino’s testimony that he was motivated by his friendship with the
Yoos rather than a desire to defraud them.
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116A at 8. Ms. Yoo, however, expected that as with mutual funds, the value of her investment
would be calculated daily.*” See Tr. 542.

The fact that Ms. Yoo did not receive an initial confirmation and lacked account access
appears to have resulted from a miscommunication or possibly a problem with Columbus
Avenue, the administrator for American Private Fund I. Inasmuch as Montanino was Ms. Yoo0’s
point of contact, she apparently concluded at some point that he was dishonest with her.
Whether she reached this conclusion at the time—her communications with Montanino gave
little indication of a problem—or once she realized her investment was lost, is unclear.

As it turned out, in response to a phone conversation, Columbus Avenue e-mailed the
Yoos’ subscription confirmation to Sullivan on April 22, 2010. Div. Ex. 37. The confirmation
was dated March 19, 2010, and purported to have been sent “To the Attention of: Susie Yoo,” at
her home address. 1d. at 2. It reflected that the Yoos had invested $299,000 on March 1, 2010,
and that their investment was subject to a 10% performance fee and no other fees. Id. Knowing
of Montanino’s relationship with the Yoos, Sullivan immediately forwarded the confirmation to
Montanino. Id. at 1.

Montanino did not forward this e-mail to Ms. Yoo until May 5, 2010. See Div. Ex. 37 at
1. Montanino testified that he waited until then because the face of the confirmation suggested
that it had already been mailed to Ms. Yoo. Tr. 1240-41, 1425. Once he learned that Ms. Yoo
had not actually received it, he forwarded it to her. Tr. 1242.

I credit Montanino’s explanation because there would have been no reason for him to
delay forwarding the subscription confirmation to the Yoos; it confirmed their investment.
Further, because the subscription confirmation was purportedly sent to Ms. Yoo’s attention at her
home address, it was reasonable for him to assume that the confirmation had previously been
sent to her. Additionally, the evidence shows that once he realized the Yoos did not have the
confirmation, Montanino sent it to Ms. Yoo.

In any event, Montanino had dinner with the Yoos and their son on April 22, 2010.18
Despite Ms. Yo0o’s professed concern about her investment, she testified that she did not press

1 The first statement issued by Columbus Avenue, the administrator for American Private

Fund I, was for the quarter that ended March 31, 2010. See Div. Ex. 178B at 8. This statement
was issued on May 19, 2010, and it reflected a loss of over $41,000. Id.

18 Ms. Yoo testified that, consistent with her email exchange with Montanino on April 13,
2010, this dinner took place the Thursday or Friday after Tuesday April 13, 2010, or on April 15
or 16, 2010. Tr. 317-18. It was evident from counsel’s questions of Ms. Yoo that the Division
believed this dinner took place a week later on Thursday, April 22, 2010. See Tr. 317-18. When
asked whether she was “sure” the dinner took place the same week she exchanged emails with
Montanino, Ms. Yoo said the dinner took place “that Friday,” which was April 16, 2010. Tr.
317-18. Montanino, however, evidently remembered that this dinner took place Thursday, April
22, 2010. See Tr. 1232, 1237. The Division now represents that the dinner occurred on
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the issue with Montanino during that dinner. See Tr. 318-21. Instead, she considered the dinner
to be a “social get together.” Tr. 318-19.

Montanino, by contrast, testified that he told the Yoos everything at the dinner.
According to Montanino, he told them that Sullivan had fired him and was managing their
account. Tr. 1232. He also said that he told them that they had lost approximately $35,000. Tr.
1232, 1242-43.

On Saturday, May 1, 2010, Ms. Yoo emailed Montanino while he was out of town and
asked how long it might be before she obtained the log-in information for her account. Resp. Ex.
19. She then said that she would “like to have some kind of proof where [her] money is.” Id.
Montanino returned home late on May 3, 2010, and sent Ms. Yoo a text message early on May 4
saying he would call her later. See Resp. Ex. 20.

At this point, Montanino realized that Ms. Yoo did not have any information concerning
her investment account. Tr. 1242. He thus forwarded to Ms. Yoo the subscription confirmation
Sullivan had sent him by e-mail on April 22, said that “Columbus Avenue must have messed
up,” Resp. Ex. 21, and spoke to Sullivan about the Yoos’ log-in information. Sullivan e-mailed
Columbus Avenue on May 6 and asked whether “the Yoos [could] at least register and logon to
see their account?” Resp. Ex. 22. A representative from Columbus Avenue responded that the
problem was that the Yoos subscription documents did not contain a contact email address. Id.
This was apparently why the Yoos had never received their initial subscription confirmation.
Later during the day on May 6, Columbus Avenue e-mailed Ms. Yoo directions concerning how
to log-in and set up her on-line access. Resp. Ex. 24.

On May 6, 2010, Ms. Yoo emailed Montanino to thank him “for working so hard to set
[her] account up.” Resp. Ex. 25. She also asked Montanino whether he had “any idea how [her]
money was invested,” and chastised Montanino, saying that she had “transfer[red] the funds
hoping that you watch the growth [a] bit more closer. Hopefully that’s what I’'m going to see.”
Id.

Ms. Yoo offered varying accounts of what happened over the following three weeks. On
May 19, 2010, Columbus Avenue issued the Yoos’ quarterly statement for the quarter ending
March 31, 2010. Div. Ex. 43. The statement reflected contributions of $269,100, a $41,087 loss,
and $228,013 balance. 1d. The fact that the statement reflected contributions of approximately

Thursday, April 22, 2010. Div. Br. at 25-26. Given that the parties agree that the dinner took
place on Thursday, April 22, 2010, I find that to be the date of the dinner.

Standing alone, the fact that Ms. Yoo was “sure” the dinner took on Friday, April 16,
2010, when it actually took place on a different day of the week, during a different week, is not
significant. In context, however, it adds weight to my conclusion that Ms. Yoo’s testimony was
not as reliable as Montanino’s testimony. In fact, the Division now qualifies Ms. Yoo’s
testimony, saying that it “was accurate to the best of her recollection.” Div. Reply Brief at 7.
The Division has thus tacitly conceded that Ms. Yoo’s testimony was problematic.
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$30,000 less than what the Yoos actually invested resulted from Columbus Avenue subtracting a
10% placement fee.™ Id.

Ms. Yoo “was furious” when she saw the balance. Tr. 346. She responded by calling
Columbus Avenue and Montanino. Resp. Ex. 43; Tr. 347-48. Ms. Yoo testified that Montanino
told her to call Sullivan. Tr. 347-48. When Division counsel asked Ms. Yoo whether she knew
why Montanino told her to call Sullivan, Ms. Yoo testified that she had “somehow . . . learned
that” Sullivan, not Montanino, was in “control of [her] money.” Tr. 349. Ms. Yoo then phoned
Sullivan and arranged a meeting to take place on May 26, 2010. Tr. 349-50.

Ms. Yoo would later testify that she did not learn until just before the May 26 meeting
that Montanino was no longer managing her money. Tr. 478-79. She then conceded that she
might have learned this fact before May 19, 2010, Tr. 543, before saying that she learned this
fact between May 6 and May 19, Tr. 548.

Given Ms. Yoo’s uncertainty about when she learned that Montanino was no longer
managing her money, I am compelled to rely on Montanino’s account. Based on his testimony, I
conclude that the Yoos learned on April 22, 2010, that Sullivan—and not Montanino—was
managing their money. I find that Ms. Yoo’s May 6, 2010, e-mail is equivocal on this point. On
the one hand, asking Montanino whether he had “any idea how [her] money was invested,”
suggests that, contrary to her testimony she knew before May 6, 2010, that he was not managing
her money. See Resp. Ex. 25. On the other hand, she said she “transfer[red] the funds hoping
that you watch the growth [a] bit more closer. Hopefully that’s what I’m going to see.” Id.
This could indicate that she thought on May 6, 2010, that Montanino was still managing her
money. In context, however, I find that the latter quote merely evidenced her hope that he would
watch what was happening, not her continuing expectation that he would personally manage the
investment.

In any event, the meeting on May 26, 2010, took place at American Private Equity’s
office in Century City. Tr. 350-51. When Ms. Yoo and Dr. Yoo arrived, Montanino met them in
the lobby and the three rode together in an elevator. Tr. 351-52. According to Ms. Yoo, she
asked Montanino during the elevator ride whether she could get her money back and he
responded that if she were to “shake Mr. Sullivan hard, he will give you something.” Tr. 353.

During the meeting, Ms. Yoo asked Sullivan to redeem her investment. Tr. 357. She
initially testified that both Sullivan and Montanino told her that she had “to sign a redemption
form” and that she would have to wait until June 30, the end of the second quarter, to receive her
money. Tr. 358-60, 364. During cross-examination, Ms. Yoo explained that she had previously
said that both Montanino and Sullivan told her these things because Montanino and Sullivan

19 Sullivan learned on May 11, 2010, that the Yoos had been charged a placement fee. See

Resp. Ex. 35. On May 25, 2010, after making inquiries about how to waive the fee, see Resp.
Ex. 36, Sullivan asked Columbus Avenue to waive it, see Resp. Ex. 44, consistent with
Montanino’s agreement with the Yoos. Two months later, however, Sullivan reversed course
and decided not to return the fee to the Yoos. See Resp. Ex. 47.
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“were in the same company.” Tr. 488-89. She conceded that in reality, Montanino was “just
sitting there” and “Sullivan did all of the talking.” Tr. 489.

Montanino sent Ms. Yoo the redemption form on June 30, 2010, via e-mail. Div. Ex. 40
at 1; Tr. 361-64. Dr. and Ms. Yoo completed the form that same day and sent it to Sullivan via
fax. Div. Ex. 41; Tr. 366-68. Around this same time, Sullivan told Montanino that all of the
Yoos’ investment had been lost. Tr. 1503. Because the Yoos were leaving the next day for a
vacation in Japan and Korea, see Tr. 365, Montanino decided to wait to deliver the bad news, Tr.
1503. When the Yoos returned around July 13, Ms. Yoo phoned Montanino about her
investment and he told her that her investment was gone. Tr. 370.

As noted above, Ms. Yoo visited her attorney, Poulson, on July 21, 2010. Tr. 395, 503,
568. Poulson sent Sullivan and Montanino a letter in which he demanded an accounting, copies
of certain documents, and return of the Yoos’ investment. Div. Ex. 44. Sullivan responded in
August by sending a copy of the offering memorandum for American Private Fund I. See Div.
Ex. 46; Tr. 397-400. Ms. Yoo testified that she had not previously seen this document. Tr. 400.
Around this same time, Ms. Yoo received a statement from Columbus Avenue for the quarter
ended June 30, 2010. Div. Ex. 45. This statement confirmed that the Yoos’ investment was a
total loss. Id.

During the hearing, Ms. Yoo revealed that she and Dr. Yoo moved offices in 2012. Tr.
424. In connection with that move, Ms. Yoo “tossed” two boxes containing documents related to
her investments. Tr. 425-27.

B. William Pankey invests with American Private Equity.

William Pankey is a partner in an information technology consulting firm. Tr. 721.
During the hearing, he testified that he invested a total of $700,000 in American Private Equity.
Tr. 885. Pankey first heard of American Private Equity when Sullivan phoned him “out of the
blue” sometime in 2009. Tr. 724-25. Over the course of about six phone conversations, Sullivan
explained that American Private Equity planned “to capitalize on the disruptions in the financial
services” sector by “investing in other companies.” Tr. 726-27. In November 2009, Pankey
invested $100,000 in American Private Equity. Tr. 723.

Pankey invested $500,000 in American Private Equity in late June 2010. Tr. 729; see
Div. Ex. 17B-4 at 97. Prior to doing so, he spoke to Sullivan at least twelve times. Tr. 729-30.
At some point during those calls, Sullivan mentioned that he worked with Montanino at
American Private Equity, and that Montanino was previously employed by Fisher Investments.
Tr. 730-31. After that, Montanino participated in about three calls with Sullivan and Pankey.
Tr. 731. Pankey and Montanino spoke on the phone without Sullivan at least once. Tr. 731. At
some point before Pankey made his second investment, Montanino told Pankey that his “role” at
American Private Equity would be as the manager of Calibourne Capital Management.® Tr.
733.

20 Pankey “was unclear about what [Montanino’s] role was” with American Private Equity.

Tr. 733, 855. Pankey “believe[d]” Montanino “had some role, [because] his e-mail or V card
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With regard to this latter point, Montanino testified that in May 2010, Sullivan
approached him knowing that Montanino was considering reconstituting Calibourne. Tr.
1528-29. According to Montanino, he did not want to enter into another venture with Sullivan
because of the way things had transpired with American Private Fund I. Tr. 1528-29. If,
however, Sullivan were willing to make a significant investment in Calibourne while allowing
Montanino to run it, Montanino “felt comfortable enough to do another venture with him.” Tr.
1529. Montanino opined that while Sullivan had shown that he could not manage money, he had
also shown that he could raise money. Tr. 1551. Montanino thus felt that he was hitching his
horse to Sullivan’s money-raising wagon instead of his money-managing wagon.

As eventually constituted, Montanino was installed as Calibourne’s manager and owner
of half of the firm’s Class A interests. Resp. Ex. 5 at 4, 34. American Private Equity was
granted the other half of the firm’s Class A interests. ld. at 34.

Montanino’s plan for Calibourne was based on research that led him to believe that a
financial advisory firm was worth between one and three percent of the assets it had under
management. Tr. 1547. Thus, if he wanted to buy a firm with 