




















































































































































































































































































































53 The Division contends that testimony regarding the Chinese regulators’ oral directives is
inadmissible as hearsay. Div. Br. at 91. Respondents contend that such testimony is not hearsay
at all. Resp. Br. at 31-32. Such testimony has been offered, in part, to prove that potential
substitute auditing firms “would, like Respondents, be unable to produce requested workpapers
directly to the SEC.” Resp. Br. at 93. For that purpose, such testimony is plainly hearsay
because it has been offered to prove that other Chinese auditing firms would be barred from
direct production of audit work papers. However, it meets the standard set forth in, among other
cases, Joseph Abbondante, 58 S.E.C. 1082, 1101 & n.50 (2006). Specifically: it is highly
probative; it is corroborated by multiple witnesses who all testified generally consistently about
it; it is generally consistent with the documentary evidence, particularly Reg 29; the declarants
were, practically speaking, unavailable to testify because they are Chinese government officials;
and there is no reason to believe that such officials would be biased. See id. Although other
Abbondante factors weigh against admissibility, overall I find this hearsay probative and reliable,
and I see no undue unfairness in relying on it.
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This fact does not weigh entirely in Respondents’ favor, however, because I agree with
the Division that, to the extent Respondents found themselves between a rock and a hard place, it
is because they wanted to be there. A good faith effort to obey the law means a good faith effort
to obey all law, not just the law that one wishes to follow. See Richmark, 959 F.2d at 1479
(“when [Appellant] availed itself of business opportunities in this country, it undertook an
obligation to comply with the lawful orders of United States courts”). Each Respondent
registered with the Board knowing that it might be required to provide audit work papers to the
Board. Each Respondent was thereafter notified by the Board that it was subject to all applicable
U.S. laws. And yet each Respondent thereafter performed audit work for U.S. issuers, hopeful,
but not certain, that the regulators would iron out any potential problems. Each Respondent
knew that Dodd-Frank imposed additional requirements on it pertaining to Sarbanes-Oxley 106.
Each Respondent designated a U.S. agent for service of Sarbanes-Oxley 106 requests. And yet
each Respondent continued thereafter to perform audit work for U.S. issuers, knowing that a
failure to directly produce documents pursuant to Sarbanes-Oxley 106 might be a violation of
Sarbanes-Oxley.

I am unpersuaded by Respondents’ contention that it would have been irrational for them
to invest in their U.S. issuer practices if they had known they would “face a bar such as that
proposed here.” Resp. Br. at 109 n.90. The evidence demonstrates unequivocally that
Respondents did know that they might face a bar, first when they registered with the Board,
which has the authority to revoke their registrations, and second when they filed their Sarbanes-
Oxley 106 agent designations with the Commission, which has the authority to impose a practice
bar. Given the rarity of Rule 102(e) proceedings for, in essence, failure to cooperate, it would
not have been irrational for Respondents to take a calculated risk, as they did here. Also, I have
not found a lack of good faith merely from the fact that Respondents registered with the Board
while knowing of legal impediments to full compliance with Sarbanes-Oxley 106. Resp. Br. at 7
n.6. Respondents could have stopped auditing U.S. issuers after Dodd-Frank was enacted, but
they did not.

I have little sympathy for Respondents on this issue. Respondents operated large
accounting businesses for years, knowing that if called upon to cooperate in a Commission
investigation into their business, they must necessarily fail to fully cooperate and might thereby
violate the law. Then, when actually called upon to fully cooperate, Respondents complained
that they should be relieved from that duty because, among other things, they invested money
and effort in building up their accounting businesses. Such behavior does not demonstrate good
faith, indeed, quite the opposite — it demonstrates gall. Each Respondent made the affirmative
decision, no later than the time it filed its Sarbanes-Oxley 106 designation of agent, to conduct
its auditing business “at risk.” That alternate production means under Sarbanes-Oxley 106(f)
might be available changes nothing, because Respondents had no control over the applicability
of Sarbanes-Oxley 106(f). Even Dahua, the Respondent which came closest to acting in good
faith, failed to do so because it did not withdraw from the U.S. issuer market until after the OIP
issued. I find that Respondents did not act in good faith, that Dahua’s assurances against future
violations are generally but not entirely sincere (because they continue to maintain registration
with the Board), and that the other Respondents’ assurances are not sincere at all.
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By contrast, although Respondents may have acted willfully and with a lack of good
faith, they did not act with scienter. They obviously had no intent to defraud, nor were they
reckless, in the sense that their conduct was an “extreme departure” from the standards of care.
Wendy McNeeley, CPA, Exchange Act Release No. 68431 (Dec. 13, 2012), 105 SEC Docket
61684, 61706, Gately, 99 SEC Docket at 31037-38 & n.32. The Division’s perfunctory
argument that willfulness amounts to scienter is meritless. Div. Br. at 119; Div. Reply at 51.
Granted, scienter is not limited to an intent to defraud (including recklessness), and, particularly
in Rule 102(e) cases, must be viewed through a “wider lens.” Michael C. Pattison, CPA,
Exchange Act Release No. 67900 (Sept. 20, 2012), 104 SEC Docket 58890, 58906-07 & n.58.
Respondents clearly knew what they were doing, and knew that their choice to not comply with
the Sarbanes-Oxley 106 requests would likely violate U.S. law. See id. at 58906 (suggesting that
knowing or intentional misconduct in general qualifies as scienter). But even given their
knowledge, and their decision to operate “at risk,” their state of mind at the time of their
respective violations was driven by their concerns over potentially draconian Chinese law.
Under the circumstances, it would be unfair to characterize their state of mind as equivalent to
that of, say, a swindler, or even of an accountant whose unreasonable conduct caused his client’s
reporting violations. E.g., Gregory M. Dearlove, CPA, Exchange Act Release No. 57244 (Jan.
31, 2008), 92 SEC Docket 1867, 1913, 1917-18 (accountant barred under Rule 102(e)(1)(iv) for
repeated instances of unreasonable conduct), pet. denied, 573 F.3d 801 (D.C. Cir. 2009). I place
great weight on this factor, because by analogy to associational bars, the presence of scienter can
be the decisive factor in imposing a bar. E.g., Melton, 56 S.E.C. at 713.

C. Effect of a Practice Bar

Respondents argue at length that a practice bar would have “substantial negative
collateral consequences.” Resp. Br. at 90-109. In sum, they argue that if barred, no other
auditing firms could adequately replace them (and even if they could be replaced, issuers would
incur costs doing so), China-based U.S. issuers would no longer be able to trade on U.S.
exchanges, the market capitalization of such issuers would plummet, and investors would be
harmed. Id. This argument is unpersuasive on both legal and factual grounds.

Legally, Steadman focuses on the nature of Respondents’ conduct (i.e., egregiousness,
recurrence, and scienter) and contrition and the likelihood of future violations (i.e., assurances
against future violations, recognition of wrongful conduct, and a respondent’s occupation), and
the non-Steadman factors focus on related issues: recency, harm caused to victims, deterrence,
and the combination of sanctions. Collateral consequences to existing investors are not the
determining factor in evaluating sanctions in the public interest. Nature’s Sunshine Prods., Inc.,
Exchange Act Release No. 59268 (Jan. 21, 2009); 95 SEC Docket 13488, 13500-01; Gateway
Int’l Holdings, Inc., Exchange Act Release No. 53907 (May 31, 2006), 88 SEC Docket 430, 438-
39, 441; Outsource Int’l, Inc., 55 S.E.C. 382, 393 (2001); Verdi Dev. Co., 38 S.E.C. 553, 557-58
(1958); Great Sweet Grass Qils Ltd., 37 S.E.C. 683, 698 (1957). In this case the need to protect
future investors outweighs the need to protect current investors, because of “the risks associated
with public audits conducted without the benefit of Board [or Commission] oversight.” Gately,
99 SEC Docket at 31042. I have also considered the potential indirect harm to Respondents,
such as loss of business, reputational damage, and investment losses, but the overriding concern
in Rule 102(e) cases is protection of “the integrity of the Commission’s processes.” McNeeley,
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105 SEC Docket at 61708; Steven Altman, Esq., Exchange Act Release No. 63306 (Nov. 10,
2010), 99 SEC Docket 34405, 34437, pet. denied, 666 F.3d 1322 (D.C. Cir. 2011). That some
Respondents will suffer more than others from the same sanction is completely irrelevant. Resp.
Br. at 106-11. In sum, although I have considered the collateral consequences Respondents
predict, they are entitled to little weight and I do not consider collateral consequences to be a
barrier to imposition of a practice bar.

Factually, Respondents’ predicted consequences are not credible. Respondents contend
that the Division “has failed to provide a single concrete example of an accounting firm
qualified, ready, and willing to take on Respondents’ clients.” Resp. Br. at 91. This contention
is false. The Division persuasively demonstrates that China-based U.S. issuers may engage
adequate substitutes for Respondents. Div. Reply at 55-59. It is uncontroverted that Crowe
Horwath (with a Hong Kong affiliate as component auditor), GHP Horwath, Patrizio & Zhao,
Frazer Frost, and PKF (collectively, the “five firms”) all conducted audit work, including audit
reports, and produced audit work papers without raising any issues regarding state secrets or
archival material and without even the need for a Sarbanes-Oxley 106 request. Tr. 191-92, 206,
374-75, 479-80, 699-700. All are located in the U.S. except PKF, which is located in Hong
Kong. Tr. 375. Additionally, although there is no evidence that Marcum, another U.S. firm,
produced audit work papers, Marcum was able to adequately audit Client H, as evidenced by its
qualified audit opinion. Resp. Ex. 380 at 103, F-2.

Becker agreed that larger auditing firms (such as Respondents) have reputations for
performing higher quality audits than smaller auditing firms. Tr. 2625-27. However, it does not
follow that smaller firms would not be “adequate” as auditors.>* Resp. Br. at 91-92.

Such a practice is expressly anticipated by Sarbanes-Oxley 106(b), which permits registered
public accounting firms in the U.S. (or anywhere else) to rely on foreign public accounting firms
in China (i.e., firms not necessarily registered with the Board) for performing “material
services.” 15 U.S.C.

Id. In short, one of Simmons’ basic
assumptions, that only PCAOB-registered firms can do any of the auditing work, is flatly wrong,
and I find her expert testimony on this point to be unpersuasive. Simmons Rep., App. C.
Atkinss’sopinion, which involved a similar assumption, is similarly unpersuasive. Atkins Rep. at
18-20.

% Admittedly, Patrizio & Zhao would no longer be considered an adequate substitute for
Respondents, but it did produce audit work papers without complaint.

> Other than his opinion regarding the effect of sanctions, Atkins’ report and testimony were
entirely irrelevant.
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Moreover, even assuming that switching to smaller and less experienced auditors would
impose costs on China-based U.S. issuers, as Simmons opined, the magnitude of those costs is
unclear because Simmons did not quantify them. Simmons Rep. at 15-18. Becker opined
(without persuasive rebuttal from Simmons) that the effect on stock price of delisting depends on
the reason for the delisting, and I see no reason not to apply the same principle to changing
auditors. Becker Rep. at 14-17. That is, an issuer’s stock price after changing auditors seems
more likely to remain stable if the reason for changing auditors is disciplinary action against the
auditor, rather than an underlying problem with the issuer.

Accordingly, Respondents’ dire predictions of investor
losses, delisting, and loss of market capitalization, which are generally predicated on a lack of
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adequate substitute auditors, are unrealistic and unpersuasive, and the expert evidence on the
subject is generally irrelevant. Div. Reply at 53-62; Resp. Br. at 90-109.

D. Censure and a Complete, Temporary Bar are Warranted Except as to Dahua

The Steadman factors are mixed. On the one hand, Respondents (except Dahua) have
failed to recognize the wrongful nature of their conduct, their occupation presents opportunities
for future violations, and their assurances against future violations are insincere. On the other
hand, their violations were not particularly egregious, the recurrent nature of their violations
carries little weight, and they did not act with scienter, a fact to which I assign great weight. As
for the non-Steadman public interest factors, all weigh in favor of a heavy sanction, except that
the degree of harm to investors and the marketplace is somewhat uncertain. Overall, a
permanent practice bar is not warranted, but censure by itself will be ineffective as a remedy, and
in particular will have little deterrent effect. As the Commission has noted in the context of
associational bars, a practice bar “serves a remedial purpose of protecting investors from persons
who have refused to cooperate with investigations of possible securities law violations, and
deters other securities participants . . . from engaging in similar conduct.” vFinance Invs., Inc.,
Exchange Act Release No. 62448 (July 2, 2010), 98 SEC Docket 29918, 29940. In my
estimation, the public interest factors weigh in favor of a total six-month practice bar.

The Division’s requested “role” bar is rejected, for two reasons. First, it is not clear that I
have authority to impose such a bar. Unlike the Exchange Act, which explicitly permits the
placement of “limitations” on the activities of a registrant or associated person, Rule 102(e)
explicitly permits only a censure and a practice bar. 17 C.F.R. § 201.102(e); 15 US.C. §
780(b)(4), (6)(A). The Division has not pointed to any precedent authorizing a role bar under
Rule 102(e), nor am I aware of any such authority. Second, if Respondents only take on, say, a
forty percent role, the Division will still be unable to obtain direct production of about forty
percent of audit work papers in any future investigation. The proposed role bar would therefore
be insufficient to remedy the potential harm caused by any future violation.

As for Dahua, I see no point to barring it from a segment of the industry that it has
already withdrawn from. However, some sanction is necessary for deterrence purposes, because
Dahua and other Chinese-based firms need to understand that entry or reentry into the U.S. issuer
market will place them in the same “at risk” condition Dahua was in until several months ago.
Accordingly, a censure alone is appropriate to remedy Dahua’s violation.

Under the Exchange Act, a censure and an associational bar may be imposed for the same
violative conduct. See vFinance, 98 SEC Docket at 29941; Clarence Z. Wurts, 54 S.E.C. 1121,
1134 (2001). Although I am unaware of any authority under Rule 102(e) addressing the
appropriateness of such a tandem sanction, the language of Rule 102(e), which speaks of
censuring “or” denying the privilege of appearing before the Commission, is similar to the
language of Exchange Act Section 15(b)(6)(A), which speaks of censuring “or” barring a
registrant from association, among other sanctions. 17 C.F.R. § 201.102(e); 15 U.S.C. §
780(b)(6)(A). Accordingly, because it is justified in light of the public interest factors and,
practically speaking, adds no more burden to Respondents than what is already imposed by the
practice bar, I find that censure is appropriate as to all Respondents.
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RESPONDENTS’ MOTION TO SUPPLEMENT THE RECORD

As noted, Respondents filed their Supp. Motion on November 20, 2013, seeking to add
evidence pertaining to events occurring after I closed the record on September 18, 2013. Supp.
Motion at 2. I agree with Respondents that the evidence they seek to add is potentially
exculpatory, but the probative value of this new evidence is at least as unclear as the probative
value of the post-hearing evidence admitted in September 2013. I simply cannot evaluate the
relevance and weight of such evidence without hearing from live witnesses, and I see no good
cause to reopen the record. I therefore deny the Supp. Motion. I note again that the better
approach in this situation is for the parties to petition the Commission to adduce additional
evidence if the matter is appealed. See 17 C.F.R. § 201.452; e-Smart Tech., Inc., 57 S.E.C. 964
(2004).

RECORD CERTIFICATION

Pursuant to Rule 351(b) of the Commission’s Rules of Practice, 17 C.F.R. § 201.351(b), I
certify that the record includes the items set forth in the revised Record Index issued by the
Secretary of the Commission on January 22, 2014.

The Office of the Secretary issued a Record Index on January 6, 2014. This Office
received the Division’s Proposed Corrections to the Office of the Secretary’s Record Indices
(Division’s Proposed Corrections) on January 16, 2014, and received the Division’s Additional
Proposed Corrections to the Office of the Secretary’s Record Indices (Division’s Additional
Proposed Corrections) on January 22, 2014. The Division’s Proposed Corrections and
Additional Proposed Corrections pertain entirely to filings maintained by the Office of the
Secretary and are therefore not directed to me. This Office received Respondents’ Proposed
Corrections to the Record Index (Respondents’ Proposed Corrections) on January 17, 2014. The
Respondents’ Proposed Corrections largely pertain to filings maintained by the Office of the
Secretary, however, the first two proposed corrections pertain to the Exhibit List prepared by this
Office and attached to the Record Index.

Respondents’ Proposed Corrections are rejected. The first proposed correction pertains
to Div. Exs. 359-61, which I admitted by Order on September 18, 2013, and which therefore
need not be listed on the Exhibit List. BDO China, 2013 SEC Lexis 2769. The second proposed
correction pertains to various declarations and their attached exhibits filed in support of the
Supp. Motion, which are necessarily part of the administrative record and normally would not be
on an Exhibit List.

ORDER

IT IS ORDERED that, pursuant to Rule 102(e)(1)(iii) of the Commission’s Rules of
Practice, BDO China Dahua CPA Co., Ltd., is CENSURED.

IT IS FURTHER ORDERED that, pursuant to Rule 102(e)(1)(iii) of the Commission’s
Rules of Practice, ERNST & YOUNG HUA MING LLP is CENSURED and is DENIED the
privilege of appearing or practicing before the Commission for six months.
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IT IS FURTHER ORDERED that, pursuant to Rule 102(e)(1)(iii) of the Commission’s
Rules of Practice, KPMG HUAZHEN (SPECIAL GENERAL PARTNERSHIP) is CENSURED
and is DENIED the privilege of appearing or practicing before the Commission for six months.

IT IS FURTHER ORDERED that, pursuant to Rule 102(e)(1)(iii) of the Commission’s
Rules of Practice, DELOITTE TOUCHE TOHMATSU CERTIFIED PUBLIC
ACCOUNTANTS LTD. is CENSURED and is DENIED the privilege of appearing or practicing
before the Commission for six months.

IT IS FURTHER ORDERED that, pursuant to Rule 102(e)(1)(iii) of the Commission’s
Rules of Practice, PRICEWATERHOUSECOOPERS ZHONG TIAN CPAs LIMITED is
CENSURED and is DENIED the privilege of appearing or practicing before the Commission for
six months.

IT IS FURTHER ORDERED that Respondents’ Motion to Supplement the Record is
DENIED.

IT IS FURTHER ORDERED that Respondents’ Proposed Corrections to the Record
Index, to the extent they are directed to me, are REJECTED.

IT IS FURTHER ORDERED that the Initial Decision (Public) is publicly available, and
that the Initial Decision (Sealed) may only be reviewed by the following persons:

a. The Commission and its personnel, including contractors;

b. Outside consultants, investigators, and/or experts retained by the parties in connection
with these proceedings, including any appeals from such proceedings;

c. Any Division witness in these proceedings;

d. Respondents’ Counsel of Record in these proceedings and their partners, employees,
and/or agents assisting such counsel in connection with these proceedings, including
any appeals from such proceedings; and

e. Other persons upon order of the hearing officer or a court, and on such conditions as
may be agreed or ordered.

This Initial Decision shall become effective in accordance with and subject to the
provisions of Rule 360 of the Commission’s Rules of Practice, 17 C.F.R. § 201.360. Pursuant to
that Rule, a party may file a petition for review of this Initial Decision within twenty-one days
after service of the Initial Decision. A party may also file a motion to correct a manifest error of
fact within ten days of the Initial Decision, pursuant to Rule 111 of the Commission’s Rules of
Practice, 17 C.F.R. § 201.111. If a motion to correct a manifest error of fact is filed by a party,
then that party shall have twenty-one days to file a petition for review from the date of the
undersigned’s order resolving such motion to correct manifest error of fact. The Initial Decision
will not become final until the Commission enters an order of finality. The Commission will
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enter an order of finality unless a party files a petition for review or motion to correct manifest
error of fact or the Commission determines on its own initiative to review the Initial Decision as
to a party. If any of these events occur, the Initial Decision shall not become final as to that

party. ) 2

Cameron Elliot
Administrative Law Judge
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