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These  p u b l i c  p r o c e e d i n g s  were i n s t i t u t e d  on May 20, 

1982 b y  o r d e r  o f  t h e  Commission ( " o r d e r " )  p u r s u a n t  t o  S e c t i o n s  

1 5 ( b )  and 1 9 ( h )  o f  t h e  S e c u r i t i e s  Exchange Act  o f  1934 

( " ~ x c h a n g e  ~ c t " ) .  The  Order  d i r e c t e d  a p u b l i c  h e a r i n g  b e  h e l d  

t o  d e t e r m i n e  whe the r  A l s t e a d ,  S t r a n g i s  & Dempsey, I n c .  ("ASD," 

" r e g i s t r a n t , "  or " r e s p o n d e n t " ) ,  had engaged i n  t h e  misconduct  

cha rged  by t h e  D i v i s i o n  o f  Enforcement  ( " ~ i v i s i o n " )  and what ,  i f  

any ,  r e m e d i a l  a c t i o n  would b e  a p p r o p r i a t e  i n  t h e  p u b l i c  

i n t e r e s t .  

I n  s u b s t a n c e ,  t h e  D i v i s i o n  a l l e g e s  t h a t  d u r i n g  t h e  

p e r i o d  from on or a b o u t  F e b r u a r y  5 ,  1980 t o  J u l y  31 ,  1980, ASD 

w i l f u l l y  v i o l a t e d  t h e  a n t i - f r a u d  p r o v i s i o n s  o f  S e c t i o n  17 o f  

t h e  S e c u r i t i e s  Act  o f  1933 ( " S e c u r i t i e s  ~ c t " )  and o f  S e c t i o n  

1 0 ( b )  o f  t h e  Exchange Ac t  and R-ule lob-5 t h e r e u n d e r  by o f f e r i n g  

and s e l l i n g  s h a r e s  o f  common s t o c k  o f  F l i g h t  T r a n s p o r a t i o n  

C o r p o r a t i o n  ("FTC") and o f  A.T. B l i s s  & Company ( " ~ l i s s " )  a t  

e x c e s s i v e  and u n r e a s o n a b l e  markups w i t h o u t  d i s c l o s u r e  t o  i t s  

cus tomers  t h a t  it was d o i n g  s o .  

Respondent  appea red  th rough  c o u n s e l ,  who p a r t i c i p a t e d  

t h r o u g h o u t  t h e  h e a r i n g .  A s  p a r t  o f  t h e  p o s t - h e a r i n g  p r o c e d u r e s  

s u c c e s s i v e  f i l i n g s  o f  proposed f i n d i n g s ,  c o n c l u s i o n s ,  and 

s u p p o r t i n g  b r i e f s  w e r e  s p e c i f i e d .  Timely f i l i n g s  t h e r e o f  were  

made by t h e  p a r t i e s .  

The f i n d i n g s  and c o n c l u s i o n s  h e r e i n  a r e  based  upon t h e  

p reponderance  o f  t h e  e v i d e n c e  a s  de te rmined  from t h e  r e c o r d  

and upon o b s e r v a t i o n  o f  t h e  w i t n e s s e s .  
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RESPONDENT 

Respondent, a Minnesota corporation having its 

principal place of business in Minneapolis, Minnesota, became 

registered as a broker-dealer under the Exchange Act in May, 

1978 and is a member of the National Association of Securities 

Dealers ( "NASD") . During the period in question Jerry A. 

Alstead ("~lstead") was registrant's president and one of its 

directors. 

RESPONDENT'S TRADING ACTIVITIES 

Flight Transportation Corporation 

FTC, a Minnesota corporation incorporated in 1968, 

was engaged as of November, 1979 in a fixed-base aviation 

operation at Flying Cloud Airport, Eden Prairie, Minnesota. 

In November, 1979, FTC made a public offer of 560,000 shares 

of its common stock at $3.25 per share pursuant to a "best- 

efforts" underwriting agreement with ASD. The offering was 

completed on February 4 or 5, 1980. 

Upon completion of the offering, ASD decided to become 
1/ - 

a "market maker" in FTC stock and on either February 4 or 

5, 1980 set the opening market-price for that stock at 3-3 1/4 

1/ By definition under Section 3(a)(38) of the Exchange Act, - 
the term "market maker" means ". . . any dealer who, with 
respect to a security, holds himself out (by entering 
quotations in an incer-dealer communications system or 
otherwise) as being willing to buy and sell such security 
for his own account on a regular or continuous basis." 



p e r  sha re  based upon t h e  p u b l i c  o f f e r i n g  p r i c e  used i n  t h e  

underwri t ing.  I t  appears  t h a t  ASD opened i t s  t r a d i n g  on 

February 5, 1980 wi th  a purchase of 500 sha res  of FTC from 

another  d e a l e r  a t  $3.25 pe r  share .  

During t h e  pe r iod  February 4 t o  March 21, 1980 when 

A S D  and two o t h e r  b roke r s ,  R . J .  S t e i chen  ( " ~ t e i c h e n " )  and 

A m s w i s s  I n t e r n a t i o n a l  ( " ~ m s w i s s " ) ,  were t h e  t h r e e  d e a l e r s  
2 /  - 

pub l i sh ing  q u o t a t i o n s  on FTC on the '  NASDAQ system, t r a d i n g  

I I volume i n  FTC was i n  excess  of 365,000 s h a r e s  wi th  ASD's 

p a r t i c i p a t i o n  i n  t r a n s a c t i o n s  with  i t s  customers and o t h e r  

d e a l e r s  accounting f o r  over  325,000 sha res ,  o r  n e a r l y  89% of  
3/ - 

t h a t  volume. For t h a t  same pe r iod ,  it appears  t h a t  88% of  

I t h e  t o t a l  FTC s h a r e s  t r a d e d  by ASD were bought from o r  so ld  t o  

I i t s  customers.  

A s  contended by t h e  Div is ion ,  t h e  record conc lus ive ly  

e s t a b l i s h e s  t h a t  from February 4 ,  1980 through March 21, 1980, 

I : respondent  dominated t h e  FTC over-the-counter market. Rut t h e  

D i v i s i o n ' s  f u r t h e r  con ten t ion  t h a t  ASD, whi le  dominating t h e  

market i n  t h a t  pe r iod ,  e f f e c t e d  156 p r i n c i p a l  s a l e s  of  FTC 

s tock  t o  i t s  customers a t  excess ive  percentage  markups i s  no t  

t o  t h a t  e x t e n t  s u s t a i n e d  by t h e  record.  

2/  An i n t e r - d e a l e r  communication system widely used by broker- 
d e a l e r s  t o  o b t a i n  market informat ion on t h e  over- the-counter  
s t o c k s  

3 /  I n  t h e  per iod  February 4-29, 1980, t r a d i n g  by ASD accounted 
f o r  over  85% of  t h e  n e a r l y  126,000 t r a d i n g  volume and 
exceeded 91% of  t h e  over  239,000 FTC volume from March 1-21, 
1980. 



The commission has held in numerous decisions that, 

generally, markups of more than 10% above the prevailing 
4/ - 

market price are fraudulent, and that the rule applies even 
5/ 
- , - 

in the sale of low-priced securities. In a recent decision, 

the Commission reiterated: 

The market price is the prevailing inter-dealer 
price, that is, the price at which transactions 
take place among dealers. And. . . in the 
absence of countervailing evidence, a dealer's 
contemporaneous cost is the best evidence of that 
price .... [footnotes omitted] - 6/ 

But in doing so the Commission took cognizance, as it had 
7/ - 

earlier, of a distinction to be made when a market maker 

is the accused. Under that circumstance the Commission 

recalled': 

We have previously recognized that, generally 
speaking, a market maker's contemporaneous cost 
is not an appropriate basis for calculating its 
markups since this might compel a market maker 
to charge retail prices that are less than its 
wholesale offering prices. Such a result would 
deter market makers from taking the risk of main- 
taining a market or a position in a security and, 
consequently, would impair market liquidity. 
Thus it has been recognized that, in the case of 
market makers, markups should be computed on the 
basis of actual contemporaneous sales to other 
broker-dealers or contemporaneous offering prices, 
rather than contemporaneous costs which reflect 
a market maker's bids. [footnotes omittdl - 8/ 

4/ James E. Ryan, Securities Exchange Act Release No. 18,617 - 
April 5, 1982), 24 SEC Docket 1859, 1864; Crosby & Elkin, 
Inc., Securities Exchange Act Release No. 17709 (~pril 5, 
1981), 22 SEC Docket 772. 

5/ First Pittsburqh Securities Corporation, Securities Exchange - 
Release No. 16,897 (June 16, 1980), 20 SEC Docket 401, 406. 

6/ Peter J. Kisch, Securities Exchange Act Release No. 19005 - 
(~ugust 24, 1982), 25 SEC Docket 1533, 1539-40. 

7/ General Investing Corporation, 41 SEC 952, 954-55 (1964). - 
8/ Peter J. Kisch, supra, at 1540. - 
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The Commission t h e n  d i s t i n g u i s h e d  between marke t  makers ,  

s t a t i n g :  

Where t h e  f i r m  i n  q u e s t i o n  domina tes  t h e  marke t  
as r e g i s t r a n t  d i d  h e r e ,  i t s  own i n s i d e  o f f e r  c a n n o t  
be used as t h e  basis f o r  computing markups s i n c e  
t h a t  would g i v e  t h e  f i r m  " u n r e s t r i c t e d  l a t i t u d e  i n  
s e t t i n g  i t s  i n s i d e  o f f e r  and t h e r e f o r e  [ i t s ]  r e t a i l  
p r i c e s . "  I n s t e a d ,  contemporaneous p r i c e s  cha rged  
b y  t h e  f i r m  or o t h e r  market  makers i n  a c t u a l  sales 
t o  o t h e r  d e a l e r s ,  or  t h e  contemporaneous r e p r e s e n t a -  
t i v e  a sked  q u o t a t i o n s  o f  o t h e r  market  makers  
s h o u l d  be used  a s  t h e  b a s i s  f o r  computing markups. 
[ f o o t n o t e  o m i t t e d ]  - 9/  

The D i v i s i o n  concedes  t h a t  i t s  computa t ion  o f  markups 

cha rged  on  a  t o t a l  of 308 r e t a i l  p u r c h a s e s  o f  FTC s t o c k  made 

b y  ASD c u s t o m e r s  i n  t h e  p e r i o d  F e b r u a r y  4 ,  t h r o u g h  March 21, 

1980 would h a v e  t o  be d i f f e r e n t  i f  t h e  p r i n c i p l e s  e n u n c i a t e d  

i n  t h e  Kisch  o p i n i o n  r e g a r d i n g  market  makers  w e r e  a p p l i c a b l e .  

I t  i s  t h e  D i v i s i o n ' s  p o s i t i o n ,  however,  t h a t  here t h e  circum- 

s t a n c e s  a r e  such  t h a t  t h e  Kisch  p r i n c i p l e s  a r e  i n a p p r o p r i a t e  

f o r  u s e  i n  comput ing  ASD's markups. I n s t e a d  t h e  D i v i s i o n  

i n s i s t s  t h a t  i t s  a p p r o a c h  p r o v i d e s  r e l i a b l e  e v i d e n c e  o f  t h e  

e x t e n t  o f  r e s p o n d e n t ' s  e x c e s s i v e  markups. 

The methodology f o l l o w e d  by  t h e  D i v i s i o n  i n  i t s  compu- 

t a t i o n s ,  a s  f o o t n o t e d  i n  t h e  s c h e d u l e  p r e p a r e d  b y  t h e  D i v i s i o n  
l o /  - 

and a d m i t t e d  i n  e v i d e n c e ,  u t i l i z e d  one  o f  t h r e e  means, i n  

d e s c e n d i n g  p r i o r i t y ,  t o  d e t e r m i n e  a b a s e  p r i c e  from which ASD's 

9 /  I d .  - - 

l o /  D i v i s i o n  E x h i b i t  36.  



markup was to be calculated. In the first instance, the base 

price per share would be fixed at the same price as that paid 

by ASD to another broker-dealer in connection with a purchase 

on the same day and closest in time preceding the retail sale. 

If the same-day purchase to a broker-dealer did not exist, the 

Division looked to the price ASD paid for FTC stock in a purchase 

from another of its customers on the same day and closest in 

time preceding the retail sale. Where such retail purchase 

was found, the base price was calculated as being equal to the 

per share price paid by ASD "adjusted by adding one-half the 

difference between that purchase price and the sale price." 

The third priority introduced use of the per share price paid 

to another customer or broker-dealer on the preceding day. 

Defending its methodology, the Division argues that 

because of factual distinctions and absence of circumstances 

which generated the concerns about market making deterrence in 

the Kisch case, AsD's contemporaneous cost provides better 

evidence of the prevailing prices than use of the Kisch principles. 

As differentiations, the Division cites ASD'S domination of 

the floating supply of FTC stock and of the wholesale and retail 

market for that stock and the evidence that the "actual market 

having depth and liquidity" was a creation of ASD amongst its 

retail customers and "not among dealers or customers independent" 

of ASD. The Division further asserts the unreliability of 

quotes of other dealers in FTC stock as indicators of the price 
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at which stock .would actually be sold. 

The flaw in the Division's position is that it has 

not shown that an exception should be made to the general 

rules laid down by Kisch so as to mandate use of ASD's con- 

temporaneous cost as the base for markups calculations. 

Although the factual recital in Kisch does not portray trading 

on all fours with that of ASD, the Commission there called 

attention to its earlier General Investing Corporation 
11/ - 

decision. In the latter case, which foreshadowed the 

more explicit guidance of Kisch, the firm asserted that it 

. had dominated the market for the five securities involved in 

73 of the 83 transactions in question, and the record 

indicated "that . . . the firm . . . was primarily engaged in 
a retail selling operation . . . . [and] held securities 
in inventory mainly to retail them to customers through 

12/ - 
intensive mail and telephone solicitation efforts." That 

I factual trading pattern is sufficiently similar to that 

1 followed by ASD to indicate that the general principles laid 

down by Kisch should be followed and the methodology advocated 

by the Division rejected. 

Further, even were the application of contemporaneous 

cost considered appropriate, the Division's calculations could 

11/ Peter J. Kisch, supra, 1540, n. 17. - 

12/ General Investing Corporation, supra, at 955. - 



not be accepted. Contemporaneous cost calculations are not 

limited, as in the Division's first priority, to use of a 

same day purchase from another broker-dealer preceding closest 
13/ - 

in time the retail sale in question, and there is less 

reason to accept the next twomethods used in the Division's 

calculations. The Division concedes that the use of purchases 

from customers to determine contemporaneous cost is without 

precedent but urges that here the retail purchases constitute 

better evidence of the prevailing market than "isolated 

sales of a thousand shares from one dealer to another." That 

argument ignores the very underpinning of the Kisch approach 

which is to avoid a result that "would deter market makers 

from taking a risk of maintaining a market or a position in 
14/ - 

a security and, consequently, would impair market liquidity." 

That the Division had problems utilizing retail 

purchases in its methodology is evident from the fact that in 

its second priority it had to adjust that price by "adding one- 

half of the difference between that purchase price and the 
15/ - 

sale price." The adjustment, an effort by the Division to 

place ASD's transactions in a so-called "quasi-agent perspective," 

is a strained attempt to find an acceptable way to utilize same-day 

13/ See Linder, Bilotti & Co., Inc., 42 SEC 807, 809, n. 4 - 

14/ Peter J. Kisch, supra, at 1540. - 

15/ Division Exhibit 36, n. 2. - 



I c a r r i e s  w i t h  it the burden  of c l e a r l y  a d d i n g  t o  r a t h e r  t h a n  

I r e s o l v i n g  t h e  p rob lems  which would f a c e  a  market  maker i f  

I t h e  D i v i s i o n ' s  v iew were  accorded  r e c o g n i t i o n .  I l l u s t r a t i v e  

a r e  two o f  t h e  t r a n s a c t i o n s ,  a s  p o i n t e d  o u t  b y  ASD, i n  which 

ASD s o l d  T.F. Miller 100 s h a r e s  o f  FTC s t o c k  a t  $4.00 per 

I s h a r e  a t  3:01 P.M. o n  F e b r u a r y  1 4 ,  1980 and t h e  n e x t  day  a t  

11:12 A.M., w i t h  no o t h e r  i n t e r v e n i n g  t r a d e  o c c u r r i n g ,  s o l d  
1 6 /  - 

NA & J R  Cheney 200 s h a r e s  a t  t h e  same $4.00 p r i c e .  I n  

the f i r s t  o f  t h o s e  t r a d e s  the D i v i s i o n  c a l c u l a t e d  b y  u s e  

o f  i t s  second p r i o r i t y  t h a t  ASD's markup was 1 4 . 3 %  and i n  t h e  

n e x t  t r a d e ,  which r e q u i r e d  u s e  o f  t h e  t h i r d  method, t h e  

markup amounted t o  33 .3%.  Q u i t e  o b v i o u s l y  t h e  methodology 

I advocated.  by t h e  D i v i s i o n  would i n j e c t  c o n s i d e r a b l e  c o n f u s i o n  

I and u n c e r t a i n t y  i n t o  marke t  makers '  o p e r a t i o n s  and d e t e r  

d e a l e r s  from m a i n t a i n i n g  a  market  f o r  a  s e c u r i t y ,  c o n t r a r y  

t o  t h e  i n t e n t  o f  t h e  Commission a s  e x p r e s s e d  i n  i t s  K i s c h  

o p i n i o n .  

1 
- 

17/  - 
Respondent  c i tes  Kisch  a s  d e t e r m i n a t i v e  o f  whe the r  

I ASD's markups on FTC s t o c k  were  e x c e s s i v e  and c o n t e n d s  t h a t  

when p r o p e r l y  c a l c u l a t e d  the markups on FTC r e t a i l  s a l e s  

w e r e  a p p r o p r i a t e  and the  p r i c e s  cha rged  were r e a s o n a b l y  

1 6 /  I d . ,  p .  4 ,  l i n e s  5 and  6 .  - - 

=/ P e t e r  J .  K i s c h ,  s u p r a .  



re la ted t o  the then current  market pr ices  for  t h a t  stock. 

Contrary t o  respondent's claim of fa i rness ,  the  record 

r e f l e c t s  t h a t  t he  Division has proved i t s  charges with 

respect  t o  some of the markups on FTC stock during the 

period i n  .question. 

Recasting the r e t a i l  sa les  of FTC and recalculat ing 
18/ - 

the  markups t o  conform with the teachings of Kisch, it 
19/ - 

appears t h a t  i n  a  t o t a l  number of 338 r e t a i l  t ransact ions ,  
20/ - 

excessive and unreasonable pr ices  were charged a s  follows: 

Number of Percentage of 
Range of Percentage Transactions A l l  Transactions 

20.0 - 23.1 8  2.4 

Total 40 11.8 

Accordingly, it i s  concluded t h a t  respondent wi l fu l ly  

viola ted Section 17 (a )  of t he  Secur i t ies  Act and Section 

10 (b )  of the Exchange Act and Rule lob-5 thereunder i n  the 

s a l e  of FTC stock t o  i t s  r e t a i l  customers. 

18/ Id. - - 

19/ Appendix A s e t s  for th  the recast ing and recomputation - 
of markups on FTC stock for  the  period February 5  
through March 2 1 ,  1980. 

20/ Markups of more than 10% above the prevail ing market - 
pr ice  are fraudulent.  Kisch, supra, and cases there  
c i ted .  
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A . T .  B l i s s  & Company 

Respondent began over- the-counter  t r a d i n g  i n  t h e  

common s tock  of A.T. R l i s s  & Company on June 3,  1980 

wi th  a purchase of 25,000 s h a r e s  from Lucius F i l l  S e c u r i t i e s  

and a c t i v e l y  purchased and s o l d  t h a t  s tock  through J u l y  31, 

1980. The Div i s ion  contends  t h a t  dur ing  t h a t  pe r iod  

ASD e f f e c t e d  255 s a l e s  t o  i t s  r e t a i l  customers a t  

exces s ive  markups ranging between 11.1% and 48.5%. 

I n  c a l c u l a t i n g  t h e  markups and t h e  pe rcen tages  

involved,  t h e  D i v i s i o n  u t i l i z e d  a base  p r i c e  which it 

deemed t o  be ASD's contemporaneous c o s t  o f  t h e  R l i s s  s t o c k  

s o l d  and determined t h e  base p r i c e  i n  e i t h e r  of  two ways. 

F i r s t ,  i f  ASD had made purchases  from a broker -dea le r  on 

t h e  same day t h a t  it e f f e c t e d  t h e  r e t a i l  s a l e ,  t h e  base  

p r i c e  p e r  s h a r e  f o r  t h a t  s a l e  was considered i d e n t i c a l  

t o  t h e  p r i c e  per  s h a r e  pa id  by ASD i n  i t s  c l o s e s t  preceding 

purchase .  I f  no same-day purchase  was found, t h e  D iv i s ion  

cons idered  t h e  base  p r i c e  f o r  t h e  r e t a i l  s a l e  t o  be equal  

t o  t h e  h i g h e s t  p r i c e  pa id  by ASD i n  a purchase  from a 

broker -dea le r  on t h e  prev ious  day. 

Although t h e  methodology employed by t h e  Div is ion  

is consonant wi th  p r i n c i p l e s  long e s t a b l i s h e d  f o r  c a l c u l a t i n g  

markups on r e t a i l  s a l e s  by broker -dea le rs  who a r e  n o t  
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21/ - 

marke t  makers ,  t h a t  approach  is  n o t  a c c e p t a . b l e  h e r e  

where t h e  r e c o r d  e s t a b l i s h e s  t h a t  ASD d i d  u n d e r t a k e  t o  I 
make a  marke t  i n  B l i s s  s t o c k  d u r i n g  t h e  t i m e  i n  q u e s t i o n .  I 
The D i v i s i o n  acknowledges  on t h e  a u t h o r i t y  o f  t h e  K i s c h  

22 /  - 
o p i n i o n  t h a t  t h e  marke t  maker s t a t u s  i s  s i g n i f i c a n t  i n  

d e t e r m i n i n g  t h e  a p p r o p r i a t e  method f o r  computing,  b u t  ' 

d e f e n d s  i t s  u s e  o f  contemporaneous cost on t h e  b a s i s  t h a t  t 
ASD was a  r e t a i l  d e a l e r ,  n o t  a  marke t  maker i n  B l i s s  I 
s t o c k .  I 

A s  s u p p o r t  f o r  i t s  p o s i t i o n  t h e  D i v i s i o n  a r g u e s  

t h a t  t h e  e v i d e n c e  r e f l e c t s  t h a t  ASD1s i n t e r - d e a l e r  a c t i v i t y  

was almost e x c l u s i v e l y  a s  a  p u r c h a s e r ,  t h a t  ASD n e v e r  
23/ - 

l i s t e d  i t s e l f  a s  a  m a r k e t  maker i n  t h e  "p ink  s h e e t s , "  

and t h a t  ASD e n t e r e d  t h e  i n t e r - d e a l e r  marke t  i n  o r d e r  t o  

f i l l  r e t a i l  cus tomer  demand g e n e r a t e d  b y  i t s  sa l e smen .  The 

D i v i s i o n  re l ies  h e a v i l y  on t h e  Commission 's  d e c i s i o n  i n  
*/ 

S t r a t h m o r e  S e c u r i t i e s ,  I n c . ,  f o r  d e n y i n g  ASD marke t  

maker s t a t u s  i n  B l i s s  s t o c k .  

However, i n  m a r s h a l l i n g  t h e  f a c t s  m i l i t a t i n g  a g a i n s t  

a c c o r d i n g  s t a t u s  o f  a  m a r k e t  maker t o  ASD, t h e  D i v i s i o n  

h a s  i g n o r e d  t h e  f a c t  t h a t  d u r i n g  t h e  p e r i o d  a t  i s s u e  ASD 

21/ S e e ,  e . q . ,  F i r s t  P i t t s b u r g h  S e c u r i t i e s  C o r p o r a t i o n ,  s u p r a .  - 
22/  P e t e r  J .  K i s c h ,  s u p r a .  - 

23/ P i n k  i s  t h e  color o f  t h e  p a p e r  on which t h e  S t o c k  S e c t i o n  - 
o f  The N a t i o n a l  D a i l y  S e r v i c e  i s  p r i n t e d .  

24/ 42 SEC 993 ( 1 9 6 6 ) .  - 
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continuously held itself out as willing to buy and sell 

~liss stock* ~vidence of ASD's market maker activity is 

reflected by the appearance of quotations by ASD on 

Bliss stock in the regional inter-dealer over-the-counter 
g/ 

stock quotations published in Minneapolis on each 

business day from June 2 through July 31, 1980. Further, 

as respondent argues, another Minneapolis dealer, R.J. 

Steichen & Co., sought ASD quotes on Bliss almost daily 

after June 10 before effecting its transactions in Bliss 

stock. It also appears that R.J. Steichen made two purchases 

of Bliss stock from ASD, the first for 2,000 shares on 

June 10 and the second for 500 shares on June 16. 

The manner and means followed by ASD in holding. 

itself out as a market maker and in its dealings with R.J. 

Steichen & Co., together with the testimony of Alstead that 

ASD was a market maker for Bliss stock, are salient differences 
26/ - 

when comparision is made with the Strathmore case. In 

Strathmore, the Commission found that contrary to the 

firm's claim that the firm made a market, an officer of 

25/ The Division and respondent stipulated that the - 
regional inter-dealer stock quotation sheets published 
by Metro Data Company in Minneapolis, Minnesota are 
records ordinarily used in the business of Minneapolis 
based broker-dealers. 

26/ Strathmore Securities, Inc., supra. - 



S t r a t h m o r e  t e s t i f i e d  t h a t  "he c o n s i d e r e d  t h e  f i r m  was 
27/ - 

p r i m a r i l y  ' a  r e t a i l  h o u s e ' , "  and a l s o  found t h a t  t h e  

r e c o r d  s u p p o r t e d  t h a t  t e s t i m o n y .  H e r e ,  ~ l s t e a d ' s  t es t i -  

mony t h a t  ASD was a  m a r k e t  maker,  t h e  a p p a r e n t  r e c o g n i t i o n  

o f  t h a t  r o l e  by  o t h e r  M i n n e a p o l i s  d e a l e r s ,  and ASD'S 

o p e r a t i o n s  are s u f f i c i e n t ,  a b s e n t  a showing t h a t  ASD's 

B l i s s  q u o t a t i o n s  w e r e  n o t  i n s e r t e d  i n  t h e  r e g i o n a l  s h e e t s  
28/ - 

i n  good f a i t h ,  t o  s u p p o r t  t h e  c o n c l u s i o n  t h a t  t h e  

D i v i s i o n  h a s  n o t  s u s t a i n e d  i t s  burden  o f  showing t h a t  

r e s p o n d e n t  s h o u l d  n o t  b e  accorded  r e c o g n i t i o n  as a  m a r k e t  

maker. 

The c o n c l u s i o n  t h a t  ASD w a s  a B l i s s  marke t  maker 

a g a i n  c a l l s  i n t o  p l a y  t h e  K i s c h  g u i d e l i n e s  f o r  d e t e r m i n i n g  

t h e  r e a s o n a b l e n e s s  o f  ASD's markups and makes t h e  "contemporaneous 

c o s t "  methodology used  b y  t h e  D i v i s i o n  u n a c c e p t a b l e .  However, 

r e c a s t i n g  t h e  307 B l i s s  t r a n s a c t i o n s  b y  ASD as  a marke t  maker 

28/ Al though l e g i s l a t i v e  h i s t o r y  l e a d i n g  to  t h e  enac tmen t  - 
o f  t h e  S e c u r i t i e s  A c t s  Amendments o f  1975 d o e s  n o t  
make s p e c i f i c  r e f e r e n c e  t o  t h e  background o f  t h e  
d e f i n i t i o n  o f  t h e  t e r m  "market  maker" u n d e r  S e c t i o n  3 ( a ) ( 3 8 ) ,  
it undoub ted ly  f lowed from t h e  need t o  d e f i n e  t h a t  
t e r m  for  p u r p o s e s  o f  S e c t i o n  1 5 ( c ) ( 5 )  o f  t h e  Exchange 
A c t  which b roadened  Commission a u t h o r i t y  t o  r e g u l a t e  
marke t  making p u r s u a n t  t o  l e g i s l a t i v e  i n t e n t  t o  encourage  
a  " h e a l t h y ,  h i g h l y  c o m p e t i t i v e  sys t em of marke t  m a k e r s . . . . "  
S.  Rep. N o .  94-75, 9 4 t h  Cong., 1st S e s s .  14-16 ( 1 9 7 5 ) .  
The e x i s t e n c e  o f  s t a t u t o r y  d e f i n i t i o n  under  S e c t i o n  3 ( a ) ( 3 8 )  
p l a c e s  a g r e a t e r  b u r d e n  upon t h e  D i v i s i o n  i n  s e e k i n g  t o  
n e g a t e  an a s s e r t e d  marke t  maker s t a t u s  t h a n  e x i s t e d  i n  
1966 when S t r a t h m o r e  S e c u r i t i e s ,  I n c . ,  s u p r a  w a s  d e c i d e d .  



r e f l e c t s ,  again contrary t o  respondents posit ion t h a t  i t s  

r e t a i l  pr ices  were proper, t h a t  excessive markups of over 
2 9/ - 

10% were made a s  follows: 

Number of Percentage of 
Range of Percentage Transactions A l l  Transactions 

Accordingly, it i s  concluded t h a t  respondent wi l fu l ly  

violated Section 17 (a )  of the Secur i t ies  Act and sect ion 10(b)  

of the Exchange Act and Rule lob-5 thereunder i n  the  s a l e  of 

B l i s s  stock t o  i t s  r e t a i l  customers. 

Fai lure  t o  Disclose Excessive Markups 

Respondent a s s e r t s  t h a t  the only evidence the Division 

presented i n  support of i t s  a l legat ion t h a t  respondent fa i led  

t o  disclose to  r e t a i l  customer purchasers of FTC and B l i s s  

stock t h a t  ASD's markups were excessive and unreasonable were 

respondent 's confirmations. Respondent i n s i s t s  t h a t  when 

Als tead 's  testimony on t h a t  issue i s  taken i n t o  account, the  

~ i v i s i o n  has not proved by a  preponderance of the evidence t h a t  

respondent fa i led  t o  make the requis i te  disc losure  regarding 

i t s  markups. The record does not support respondent's con- 

s t ruc t ion  but ra ther  es tabl ishes  the contrary. 

Under examination by the Division, Alstead t e s t i f i e d  

t h a t  he did not provide h i s  own customers with information 

29 /  Appendix B s e t s  for th  the  recasting and recomputation of - 
markups on B l i s s  stock for  the period June 4 through Ju ly  
31, 1980. 



that disclosed the extent of ASD's markups and, further, that 

when he did in some instances inform customers of the firm's 

"actual cost," the disclosure related to ASD's "average cost 
30/ - 

of inventory. " Acceptance of respondent's claim that the 

noted testimony should be taken in context of Alstead's not 

considering such markups as unreasonable or excessive would be 

a distortion of the clear meaning of that testimony. 

Similarly, respondent's argument that Alstead's 

disclosure of ASD's "actual costs" provided enough information 

to permit a customer to determine the nature and extent of 

ASD's markup is rejectd. The average cost of inventory, which 

appears to be the information that Alstead provided, is not 

an acceptable cost upon which to calculate markups, and use of 

that cost basis by a customer in attempting to calculate ASD's 

markup would produce a misleading result. 

Scienter 
31/ - 

Respondent argues that the requisite scienter to 

establish violations of Section 17(a)(l) of the Securities 

Act and Section 10(b) of the Exchange Act and Rule lob-5 

thereunder has n ~ t  been shown. In support, respondent relies 

upon evidence of its efforts to ascertain prevailing market 

prices for FTC and Rliss stocks, and executions of trades at 

=/ Tr. 141-42; 156-57. 

31/ Aaron v. S.E.C., 446 U.S. 680. - 
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prices respondent believed to be appropriate. It does not 

appear that the record lends the support that respondent's 

argument requires in order to prevail. 

Scienter is established when it is shown that mis- 

conduct is knowing, intentional or reckless, and need not be 
32/ - 

"deliberate and cold-blooded." Here, ASD' s market making 

activities were carried on without consideration of the 

impact of relevant regulations, rules, and decisions of 

regulatory authorities relating to the appropriate methods of 

calculating acceptable markups. Instead, respondent adopted 

an attitude that its own method of determining its costs, such 

as average cost of inventory and the amount of commission paid 
x/ 

in acquiring its inventory, sufficed for its purposes. 

Under the circumstances, respondent is deemed to have acted 

recklessly within the meaning of scienter in failing to assure 

that its pricing practices met established criteria. 

Wilfulness 

In its argument that the Division has failed to show 

by a preponderance of the evidence that respondent wilfully 

32/ Nelson v. Serwold, 576 F.2d 1332 (9th Cir. 1978), cert. - 
denied 439 U.S. 970 (1978). 

33/ In effect, respondent was attempting to pass alona part - 
of its costs of operation and gain a guaranteed net 
profit regardless of whether the price charged was 
reasonably related to current market price. - Cf. DMR 
Securities, Inc., 18 SEC Docket 873, 875 (1979). - 



violated Section 17(a)(2) and (3) of the Securities Act, 
*/ 

respondent cites In the Matter of William Carter as 

its authority, quoting the Commission as follows: I 
We do hold however, that a finding of will- 
full (sic) . . . reauires a showing that 
respondents were aware of or knew that their 
sale [sic] was part of an activity that 
was improper or illegal. - 35/ 

~espondent's reliance on Carter is entirely misplaced. The 

quotation referred to, without ellipsis, reads in full as follows: 1 
We do hold, however, that a finding of 
willful aiding and abetting within the 
meaning of Rule 2(e)(l)(iii) requires a 
showing that respondents were aware or 
knew that their role was part of an acti- 
vity that was improper or illegal. - 36/ 
[~talics in original underlined above.] 

Read in full and in context, it is clear that the Commission I 
was expressing itself regard-ing the requisite elements of 1 
proof for finding wilful aiding and abetting when alleged in a 

Rule 2(e) proceeding. Regardless of whether that holding should I 
be broadened to cover a like allegation in a broker- I 
dealer proceeding, there is no question of the inapplicability 

of Carter where a respondent itself, as here, is charged with I 
directly commiting a wilful violation. I 

Apposite cases on the question of respondent's wilfulness 

are Tager v. S.E.C., 344 F.2d 5, 8 (2d Cir. 1965), and Arthur Lip~er 

& Co. v. S.E.C., 547 F.2d 171, 180 (1976), which hold that 
i 

34/ 22 SEC Docket 292 (1981). 

35/ Respondent's Rrief in Support of Its Propose4 Findinqs of - 
Fact and Conclusions of Law,.at- 51. 

36/ 22 SEC Docket, at 316. - 
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" w i l f u l l y "  w i t h i n  t h e  i n t e n t  of S e c t i o n  1 5 ( b )  o f  t h e  

Exchange A c t  means i n t e n t i o n a l l y  committ ing t h e  a c t s  

c o n s t i t u t i n g  t h e  v i o l a t i o n .  Nothing more i s  r e q u i r e d  t h a n  

p roof  t h a t  t h e  b r o k e r - d e a l e r  a c t e d  i n t e n t i o n a l l y  i n  t h e  

s e n s e  t h a t  it w a s  aware  o f  what  it w a s  d o i n g .  H e r e ,  

r e s p o n d e n t  knew t h a t  as p a r t  of i t s  o p e r a t i o n  as a marke t  

maker it w a s  p u r c h a s i n g  FTC and B l i s s  s t o c k ,  ,adding  t h e  

markups t h a t  are now a t  i s s u e ,  and s e l l i n g  t h a t  s t o c k  a t  

t h e  i n c r e a s e d  p r i c e s  t o  i t s  r e t a i l  cus tomers .  I n  conse-  

quence  of r e s p o n d e n t ' s  a c t i n g  w i t h  t h a t  knowledge, t h e  

e x c e s s i v e  markup v i o l a t i o n s  were  " w i l f u l "  w i t h i n  t h e  meaning 

o f  S e c t i o n  1 5 ( b )  o f  t h e  Exchange Act .  

I PUBLIC INTEREST 
I 

Having found t h a t  r e s p o n d e n t  w i l f u l l y . v i o l a t e d  

S e c t i o n  1 7 ( a )  o f  t h e  S e c u r i t i e s  Act and S e c t i o n  1 0 ( b )  of 

I t h e  Exchange Act  and Rule  lob-5 t h e r e u n d e r ,  it i s  n e c e s s a r y  

1 .  .. . .  

t o  c o n s i d e r  t h e  r e m e d i a l  a c t i o n  a p p r o p r i a t e  i n  t h e  p u b l i c  

I i n t e r e s t .  

The D i v i s i o n  recommends a s u s p e n s i o n  o f  ASD's 

r e g i s t r a t i o n  a s  a b r o k e r - d e a l e r  f o r  a p e r i o d  o f  s i x  ( 6 )  

I months.  In  s u p p o r t  of t h a t  recommendation t h e  D i v i s i o n  

p o i n t s  t o  t h e  n a t u r e  and e x t e n t  of t h e  v i o l a t i o n s  covered  

i n  i t s  proposed f i n d i n g s  and t o  t h e  t w o  c e n s u r e s  and f i n e s  

imposed a g a i n s t  r e s p o n d e n t  b y  t h e  NASD, t h e  f i r s t  i n  1979 

and t h e  o t h e r  i n  1981. On t h e  o t h e r  hand,  r e s p o n d e n t ,  i n  
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keeping with its proposed findings and arguments that no wilful 

violations have been proved, states that it is inappropriate 

to impose any sanction. 

Upon careful consideration of the record and the argu- 

ments and contentions of the parties, it is concluded that in 

the public interest respondent's registration as a broker-dealer 

should be suspended for a period of thirty (30) days. 

While a six-month suspension would be appropriate were 

the violations as extensive as argued by the Division, it 

appears too harsh in light of the substantially smaller number 

of markups found to be excessive and unreasonable. Considering 

that fact, together with the NASD disciplinary actions which 

involved regulatory violations of lesser seriousness, it is con- 

cluded that a sanction of thirty (30) days is sufficient to 

impress upon ASD the importance of continuing to retain competent 

counsel and employing experienced personnel to avoid future vio- 

lations of the securitis laws and regulations. In assessing the 

sanction, the fact that ASD no longer employs the personnel who 

caused the violations to occur has also been taken into 
37/ - 

consideration. 

Accordingly, IT IS ORDERED that the registration of 

Alstead, Strangis & Dempsey, Inc., as a broker-dealer is 

37/ All proposed findings and conclusions submitted have been - 
considered, as have the contentions. To the extent such 
proposals and contentions are consistent with this initial 
decision, they are accepted. 
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suspended for a period of thirty (30) days. 

This order shall become effective in accordance with 

and subject to the provisions of Rule 17(f) of the Rules of 

Practice. 

Pursuant to Rule 17(f) of the Rules of Practice, this 

initial decision shall become the final decision of the 

Commission as to each party who has not, within fifteen days 

after service of this initial decision upon him, filed a petition 

for review of this initial decision pursuant to Rule 17(b), 

unless the Commission, pursuant to Rule 17(c), determines on 

its own initiative to review this initial decision as to him. 

If a party timely files a petition for review, or the Commission 

takes action to review as to a party, the initial decision 

shall not become final with respect to that party. 

Chief Administrative, Law Judge 

Washington, D.C. 
December 20, 1982 
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