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All .AmericanBurger Inc., (All knerican), incorporated in

California on August 23, 1968, f'iled with the Commissionon

August 1, 19T2~ a Notification and Offering Circu1ar for the

purpose of obtaining an exemption from the registration requirements

of the Securities Act of 1933 (Securities Act) pursuant to

Section 3(b) thereo.t' and Regulation A thereunder, with respect to

a public offering of 125,000 shares of its $0.10 par value common

stock at $4.00 per share. Subsequent &mE.!lc:lnt-en:tsfiled on September23,

lCJ72and October 24, 19T2, reduced the proposed offering to 80,000

shares at $3.00 per share. According to a report filed by All American

on Form2-A on April 'Z7, 19T3, the offering commencedon October 31, lCJ72

and was'completed on December29, 19T2, with So,000 shares being sold

at $3.00 a share for a total of $240,000. Daniel Reeves & Co., a

registered broker-dealer with offices at 1090 Wilshire Boulevard,

Los Angeles, California, was .named as underwriter of the offering.

The Commission,on November21, 1974, issued an Order (Order)

pursuant to Rule 261 of Regulation A temporarily suspending the

exemption. The Order alleges, in substance, that the Notification and

Ot'f'e!"ingCircular contain untrue statements of material facts and ami t

to state material facts necessary in order to make the statements made,

in the light of the circumstances under which they were made, not

!Lisles.ding, particularly with respect to the inclusion in its financial
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statements of $50,000 received :fromthe sa1e of a franchise; the

failure to disclose the existence of a written agreement.which

prevented the issuer from using the moneyand the failure to .

disclose that :full paymentof the franchise fee was contingent upon

successf'ul compl.etionof the Regulation A offering.

All American (sometimeshereaf'ter referred to as the issuer)

filed an answer denying the allegations and requ'?sting a hearing to

determine -whetherthe Order should be vacated or the suapensf.onof

the f'xemptiontrade permanent.

The hearing was held at Los Angeles, California, and the issuer

was represented b~.rcounsel. Proposed findings of fact and conclusions

of law and briefs in support were filed by the parties.

The findings and conclusions herein are based upon the record

and upon observation of the witnesses.

All Americanwas·organized as a California corporation on

August 23, 1968, to operate a chain of "fast foods" restaurants in the

Los Angeles area. The president AaronM. Binder (Binder) and the

vice-president and secretary-treasurer Eli S. Passy (Passy) had

formerly operated a fast foods facility under the nameof

"Handy's Hamburgers"at one location. At the tim£>of the offering

the companyhad 1'ive All Americanrestaurants operating in the

Los Angeles area including four ownedand operated by it and one owned

and operated by a franchise from which the companyreceived no income.
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All. of' the issues in this proceeding :nov :fromthe sale of' an

area" f'ranchi.se "byissuer to Duran Gauge Canpanyawned by Joseph M. Duran

(Duran) :for $50,000 with a down payment of $10,000 and a non-interest

bearing note of' $40,000. The :franchise sale took place on

February-29, 1972, and a mu1tiple :franchise agreement was signed by-

Binder, as president of issuer, and by,Duran as :franchisee. On

August 7, 19[2, issuer :filed a Notification and Offering Circular with

the Commissionpursuant to Regul.ation A. The financial statements

filed as part of' the Offering Circular contained an audited balance

sheet and a related statement of operations for the fiscal year ended

August 3~, 1971, and an unaudited balance sheet and related statement of

operations f'or the ten months ended June 30, 19[2. -Issuers' independent

accountant was Alexander Grant & Company(Grant).

Although the Notification and Off'ering Circuar was amendedon

September 28 and"October 24, 19{2, the statement of' operations was not

amendedand the Circular used in the of'f'ering, dated October 31, 1972,

contained the statement of' operations as originally- f'iled.

In its Of'f'ering Circular, under Operating Results, issuer states

that as of' -June30, 19[2, its retained earnings def'ici t was $149,718;

that it has not madea net profit since its incorporation and that it

sustained a net loss of' $13,601 for the 10-monthperiod ending

June 30, 19{2. It is stated, also, that during this 10-monthperiod

the Companyhad income of $50,000 from the sale of' an area f'ranchise

without which its net loss for the period ~s $63,601.
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In the Offering Circular, under Franchises Offered, the issuer

states that prior to 1972 it had devoted little effort to the sale

of its franchises; that during 1971 it resolved to establish additional

franchise-operated stores; that it intends to seek to franchise ten

additional locations and-that during February 19T2 it sol.d its first

area franchise. It goes on to say that it proposes to devote

increasing efforts to the sale of franchises but the. Company cannot

guarantee success with respect to its current and proposed efforts at

francbising.

All American, in its Statement of Operations for the ten months

ended June 30, 1'Jl2, showsrevenue from Franchise sales (note A) of

$50,000 and an operating profit for the period of $14,663: 'rbe overall

net earnings for the period showa loss of $13,601. Note A History

and Treatment of Franchise Revenues, states that as of February 29, 1'Jl2,

the companysold its first area franchise for $50,000 receiving therefor

$10,000 in cash and a demandnote of $40,000, and that the note was

collected subsequent to June 30, 19(2. Note A f'urther states that the

companyrecords income on the sale of franchises Whensubstantiall.y all.

of its obligations have been performed (see note D).

Note D Other Assets states, that the first franchise of the

newprogram was sold February 29,·1g(2; all significant costs and

expenses of the franchise sale have been charged to expense·as of

June 30, lW2 (see note A)•.

-

-
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At the commencementof the proceeding All American and

the Division entered into the following stipulation of fact which

was received in evidence:

1.. On August 7, 1.g{2, AD. American :fiJ.ed a Notification and

Offering Circul.a.r with the San Francisco Branch Office pursuant to

Regulation A of the General. Rul.es and Regul.ations under the Securities

Act of 1933, as aaended., Fi1.e No. 24sF'-3932.

2. All American's Offering Circular -contained financial.

statements audited by Alexander Grant & Co. (Grant) for the year

ending August 31, 19{1.

3. The Offering Circul.ar al.so contained unaudited financial.

statements for the 10 months ending June 30, 1972. ·All American's

Statement of Operations for the 10 month period ending June 30, 1972

included as Revenue $50,000 from the sale of the franchise to Duran.

4. As of August 7, 1972, the date All American Notification

and Offering Circular were filed, the $40,000 promissory note from

Duran was unpaid.

5. In about September, 1972, Grant recommendedthat All American

collect the $40,000 promissory note.

6. With the $40,000 check, All American purchased a Time

Certificate of Deposit (TCD)from the Imperial Bank of Torrance in the

amount of $40,000 on September 25, 1972.
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7.. On September 25, 1912, escrow account T-9B<> 1mS opened at

the Imperial Bank. By Binder, Passy and Duran. All American r s TeD

for $40,000 which had just been purchased with the check :from 'Duran,

was placed in this escrow account. The TCD could not be released

:from this escrow account without a,signed, authorization :from Binder,

Pa6SY and Duran. After January 1, 1913, the TCDcould be released.

:from escrow only by the signed authorization of Joseph Duran.

8. By letter,. received by Grant on September 26, 1912, AJ.1

American confirmed to Grant that Duran had paid the $40,000 demand

note. The letter did' not disclose to Grant that the TCDpurchased

with the proceeds received :from Duran was being held in escrow at the

Imp~ria1 Bank. AJ.1 Americ~ did not deliver to Grant a. ,copy of the

September 25, 1972. agreement.

9. AJ.1 .Americancommencedits offering pursuant to Regulation A

on October 31, 1912. .:

10. All American's Offering Circular did not disclose that the

TCDpurchased with the proceeds of the promissory note .wasplaced in

an escrow ac:count fl'ozq which i~ could be released up to January 1, 1973,

only with the authorization of Mes{:a~s.Binder" Passy and Duran and

after January 1, 1973, only with the au~horization of Duran.

li. Interest which accrued on AJ.1 American's TCDheld in escrow. ,

was paid to Duran.

12. On April 30, 1973, AJ.1 American filed a report on Form 2-A

which stated that the offering ended on December29, 1973 with all

80,000 shares offered, sold.
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13. On January 16, lCJl3, Joseph Duran authorized the release

i"rcm- escrow of the All American TeD which was converted into a

cashier's check payable to .All: American in the ammmtot $40,000.
The agreement referred to in paragraph 8 above was between

Binder and PassyandDura:n GaugeCo., referred to as "the Corporation,"

and stated, in pertinent part: "In the event tbat the entire issuance

(underwriting) is not ,;old by January 1, 1973, Passy and Binder, in.

their capacity as officers, directors and shareholders of All American

will take such action, through All .American,as maybe necessary to

cause All AlIlericanto return said $50,000 to the Corporation, and

in the event; said underwriting is not sold in f'ul1 by January 1, lCJl3,

and .All. American faUs to return said $50,000 to the Corporation,

Binder and Passy personal.1y, jointly and severally, as individuals,

guarantee the payment of the indebtedness ($50,000) as herein agreed

upon. "

As can be seen from the stipulation the facts in this matter are

not in dispute. As stated by respondent's counsel at the hearing and

repeated in his brief respondent' s pOSition simply is that the

omissions which admittedly occurred were not material; that the

accounting treatment was proper; and that public interest and protection

of investors do not require permanent suspension of issuer's

Segulation A exemption.

In connection with its review of i.ssuer· s June 30, 19r2, :financial

statements in the Offering Circular, Grant becameconcerned that Duran's
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demandnote was in f'act uncollected al.tho~ the $50~OOOf'ranchise f'ee

was being carried as revenue with the representation that al.1" obligations

in connection with the sale of' the franchise had been substantially

pef'ormed. (Note A of' financial. statement see supra~ page 3).

Accordi.ngl.y~Grant informed All Americanthat unless the ~~OOO note

was collected the $50~OOO:franchise f'ee would have to be de1eted from

earnings. Otherwise, Grant would re:fuse to pemit its nsme to be

associated with the f'inancial. statements in issuer's Of'f'ering Circu1a.r.

Uponreceipt of' this "ultimatum" from Grant, Binder requested

Duran to pay the note which he agreed to do only upon receiving certain

guarantees which were embodiedin the agreement of' Septem1Jer25, 19r2.

(Page 6, supra.). Uponexecution of' the agreement, Duran paid the note

with a $40,000 check which was used to purchase a TCDin Lsauer-s'

namealthough it was placed in an escrow account f'romwhich it could

be released only with the consent of' Duran who, also, received the

interest payments on the TCD.

In an undated letter which Grant recei ved on September26, 19r2,

Binder stated: a. "Mr. Duran has paid his demandnote to us in :t'ul1 on

September 25, 1972; and, in connection therewith, the companyhas

incurred no guarantees or other obligations.

* * *
d. Wehave no agreements or contracts with or obligations to

Mr. Duran other than those included in the February 29 and August 4,

1972 area franchise agreements."

-
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ISSUES
Respondent argues thB.t the ultimate and :f'undBJnentalissue in

this case is whether it is in the public interest at this time to

permanently suspend All .American'sRegu.lation A exempticnand that

to resolve this iSBue, two other basic issues must be resolved:

L Werethe omissions and/or alleged misl"epreseI!.tations
m8.terial?

2. Werethe .financial statements contained in the
offering circular prepared in accordance with then
applicable generally accepted accourrtdngprincipJ_es?

}:>iATERIALITY OF .9MISSIO'K~

Bespor-denf bases its argument that the emissions concerning the

restrictions placed on the use of the $50,000 :franchise fee by the

agreement between Issuer and Duran to return the fee if the offering

was not completed, and the pl.acing of the $40,000 paymentin an escrow

account under Duranf s control were not material, on the fact the All

Americandid receive the $50,000 franchise fee, did use it in the manner

intelded. and the shareholders did receive the :f'ull benef'L t of it.

Issuer argues that the Division's brief is replete with technical

discussions of disclosure and accounting matters but does not cite one

instance where any shareholder claims to have been misled.

Respondentdisp~tes the Division's position that because the

escrow and guarantee agreement had not been disclosed, an investor

could cometo the conckusd.onthat the franchises were readily saleable

and would continue to be a source of incometo Issuer, and that therei'ore
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this was a material nondisclosure. Issuer argues that it specifically

disclosed that additonal sales of :f:rancbises coULdnot be depended

upon to produce :future earnings and points to page 3 of the Of'f'ering

Circular where it states: "There is no aasurance that other area

:t'ra.nchisesmaybe sold by the Cam:pa.ny."Furthezmore, at page 9, under

"Franchises Offe1"ed")the Offering Circular states:

"To date only this one additiona! franchise bas
been sold. The cam~- proposes to devote increasing
efforts to the sale of f'ranchises but the Company
cannot gua.rantee success with respect to its current
and proposed ef'f'orts at franchising."

Thus, respondent urges, a prospective investor had been specificaJ.ly

put on notice that no other area :franchise might be sold and there is

nothing else in the Offering Circular which contradicts the cited

statements. Anycontrary inferences madeby any prospective investor

are not warranted by the express language of the Offering Circular.

Also, the Offering Circular is replete with information concerning

the poor financial conditioD of All American: " • • • retained earnings

def'i.cit • • • of' $149,718," ". • • not madea prof'i t since the date of'

its incorporation • ". ., "net loss bef'ore franchise sales • • • of'

$63,60l." (page 3).
Responderrtgoes on to point out that on page II of' the Off'ering

Circular disclosure is madethat Binder and Passy have personally

guaranteed certain of' the ComPany'sindebtedness and that Mr. Binder

has also guaranteed substantially all of the long-term indebtedness of'

the Company. The Of'fering Circular also contains information in the
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last paragraph of the cover that makes it clear that there is a

possibility that the off'ering might not close.

'Iherefore, respondent contends, by reading the Offering CircuJ..a.r

(inclu.ding th·~ sta.tement on the cover that "THISOFFERIlffiINVOLVES A

HIGHDEGREE OF RISK") a reasonable investor wouldbe adequately informed

of the poor financial condition of All American.. Such investor wouldbe

i"l:i....)!'med; (1) that Binder and Passy madepersonal guarantees for the

benefit of All. .American, (2) that by clear and specific notice, there

ni.ght be no future sales of :fro.:nclrl.ses,and (3) that the offering might

net close ..

Respondent concludes its materiality argument by stating that with

benefit of hindsight it does not dispute that it woUldhave been

preferable to have included references to the guararrtee and escrow in

the Offering Circular. It does dispute, in light of the disclosures

actua.lly made in' the Offering Circular, the Division r s contentions that

the omissions were material.

The expJ.anatiOllsin the Offering Circular relied on by respondent

do not cure the omissions, especially where, as under Operating Results

on page 3, the incomefrom the franchise sale is described as havfng

been received whenin fact it had not. It is irrelevant that DO

investor testified as to having been misled. As the court said in

Affiliated ute Citizens v; United States, 406 U.S. ]28 at 153:

Under the circumstances of this case, involving
primarily a failure to disclose, positive proof
of reliance is not a prerequisite to recovery.
All that is necessary is that the facts witbheld
be material in the sense that a reasonable investor
might have considered them important in the maki ng
of his decision. (Citations omitted).
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In addition, both of the accountants whowere qualified as

experts, one for the Divisicm. and one for the respondent, testified

that the Offering Circular should have disclosed the existence of the

guarantee agreement.

It is found that the failure to disclose the guarantee agreement,

the escrow agreement and the contingent obligation to re:f'tm.dthe
.JJ

:franchise fee were material.. omissions of fact.

FINANCIALSTATEMEl"TS

The Order alleges that the financial. statements filed with All

American's Offering Circular were not prepared in accordance with

genera.ll:\raccepted accountdng principles. This is based on the premise

that because of the restriction.~ and contingencies p1aced emthe

payment and use of the $50,000 :fra.n:chisefee it couJ.dnot be considered

as income and shouJ.dhave been deleted from the statement of operations

for the period ended J"tme30, lCf(2.

The accountdng firm of Alexander Grant & Co. (Grant), which was

All American's accountant, told All Americanto either collect the note

from Duran or delete it from its earnings (page 8, supra). On

September 26, lCf(2, Grant received a l.etter from Binder saying that

Duran had paid the demandnote in fuJ.1 on September25, 19-{2. However,

Grant was not told of the agreement preventing the use of this money

by All Americanor of the escrow arrangement. On January 15, 1973, All

Americanprepared a letter to Grant for Duran to sign which said, in

paragraph 5, that the $140,000note had been paid and the proceeds put

Y See, Major Real.U Corporation, 44 S.E.C. 535 (1971); Performance
Systems, Inc., S.E.C. 750, (1Cf(1).
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into a TeD in All American's name. By letter o:f January 16; 19'73,

All Americanrequested the Imper:ia.l. Bank to confirm to Grant that the

TCDwas l.mrestricted as to its use by All Americanat AUgust3l, 19'72,

and as of the date of this con:f'i.rmation.As a matter o:f :fact the '!'CD

was not released until after the completion o:f the offering in

January 1973.

On October 26, 19'73, Grant wrote -to Binder at All American

informing him that it was withdra.wing its certification of All .American's

:financial statements :fQr its :fiscal. year ended August 31, 19'72, and their

consent regaxding :financial statements appearing in All .American's

Offering Circular dated October 31, 19'72. Grant's reason :for its with-

drawal was that the $50,000 reported as income :from-the sal.e o:f a

:franchise should not have been included in incomebecause of the agreement

o:f September 25, 19'72, executed by Binder, Passy and Duran, which Grant

stated it only learned of on October 22, 1973.

This letter from Grant was followed on November2, 1973, by a press

release by All .American,apparently prepared by Grant with the approval

of the San Francisco Branch Office of the SEC. While setting forth the

gist of the Grant letter it also stated that in the opinion of the

Companythe agreement of September25, 1972, did not create any

obligation on the part o:f the Companyand hence it was proper :for the

$50,000 to be included in income :for the periods reported upon.
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During the late sixties a numberof registrations concerning

franchise fees were filed with the Camnission. As no clear aeeountdng

standards for franchise fee revenue then existed the CODDDissionand

the accounting profession met to formulate guidelines in this area.

These guidelines were then published in an article by Archibald McKay

in the Journal. of Accountancyfor Januar.f 1WO and have been accepted

and followed by the accountdng profession generally. Theywere

:further enuciated. by the Commissionin Per:fo:rma.nceSystems, Inc.,

44 S.E.C. 750 (1971).
The thrust of the McKayarticle was that " • • • the initial

:franeh:i.sefee should not be recognized as revenue until both the

:franchisor and :franchisee have substantially performed their obligations

under the agreement or under industry or companypractice, as appropriate

in the circlmlStances." C1earl.y, under this test for the recognition of

franchise fee incame, as followed by the Commissionin Performance

Systems, Inc., the recognition by All Americanof the Duran :franchise

fee before either side had performed their obligations was inappropriate

and not in accordance with generally accepted accounting principles.

All Americanadvances the argument that while the McKayarticle

appeared in January 1970 and the decision in Performance Systems, Inc. 2

was rendered in December1971, it was not until. December1972, that the

AmericanInstitute of Certified' Public Accountants (AICPA)published its

accounting entitled "Accountdngfor Franchise Fee Revenue;" Issuer takes
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the posdticm that the AICPAguideline refutes the Divisicm' s position

that the McKay article itself' fixed generall.y accepted accOlmting

princip1.es with respect to :franchise fees and submits that its

June 30, 1.g{2, f'inancial statements were prepared using practices

generall.y accepted prior to December1.g{2, and therefore, such

statements were prePared in accordance wi+.hg~eral..l.y accepted

accmm.ting principl.es as they existed at the time the statements were

prepared and published.

A reading of the McKayarticle refutes the idea that it established

any new acccnm.tingprincip1es. It says that it w11.1 deal with economic

realties that should be ref'lected in the financial statements and, on

page 68, quotes Accounting Research Bu.u.etin (ARB)-No. 43, Chapter lA,

paragraph l:

Following :f'urther discussion McKaysays in conclusion, at page 72:

"Nonewprincip1.es are suggested here; what is suggested
is the application of existing principles to traditional
accountdng problems that have been aggravated by the
dramatic, explosive growth of a. new industry."

Accounting Series Release No. 95, referred to by McKay,was published

by the Carmn1ssionon December28, 1962, and issued as Securities Exchange

Act Release No. 6982. It is entitl.ed AccolDltingfor Real Estate

Transactions WhereCircumstances Indicate the Prof! ts were not Earned



- 16 -
at the Timethe Transactions were Recorded. It says, in pertinent part:

"The recognition of' prof'i t at the time of' sale, in
acccrdance with generally accepted accountdng "
principles, is appropriate if'. it is reasonable to
conclude, in the light of all the circumstances,
that a profit has been realized."

It then quotes the sameparagraph from ARBNo. 43 as the McKay"

article and continues:

"Thus, recognition of profit is appropriate only
whena bona fide sales transaction has taken
place, and then only to the extent that the
consideration received in the transaction can be
reasonably evaluated."

It is found that the financial statements used by All American

were not prepared in accordance with generally accepted accounting

principles as required by Item 11 of Schedule I of FormI-A.

SECTIONl7(a) of' the SECURITIESACT"

As found above, the Offering Circular used by All Americanin its

offering contains untrue ~tatements of material facts and omits to

state material facts necessary in order to makethe statements made, in

light of the circumstances under which they were made, not misleading,

particularly with respect to the financial statements which, also, have

been found not to have been prepared in accordance with generally

accepted accounting principles. Accordingly, the use of the Offering

Circular in connection with All American's offering of its cammonstock

operated as a fraud and deceit upon purchasers in violation of Section l7(a)

of the Securities Act.



CONCLUSION

Respondent's arguments in support of the inclusion of the $50,000

in inccme are rea1J.y arguments in favor of form over substance. The
. .

transaction with Duran had not been com:pl.eted,it was based on the

success of the offering. As a matter of econanic reality it was a

bootstrap operation. All Americanneeded the $50,000 but in order to

get it the offering had to be completed; in order to help sell the
,

offering the $50,000 would look good in the Offering Ci!cu1ar; this

would i.nf'luence investors to buy the stock which would be a contributing

factor in camp1eting the offering and, thus, validate the financial

stateme..Tlt.RespondentI s commentthat the offering was completed and the

$50,000 received so that no one was hurt is merely another way of saying

that investors ~re being misled to their benefit. This line of

reasoning is rejected.

It is axiomatic that the burden of establishing the availability of
?J

an exemption from registration rests upon the one who claims it.

"The exemption afforded by Regulation A is a conditional one based on

compliance with express conditions and standards, and Rule 261 specifically. ..31
provides that we may suspend an exemption in the event of non-compliance."

IT IS ORDERED, pursuant to Rule 261 of Regulation A under the

Securities Act of 1933, that the exemption of All AmericanBurger, Inc.,

under Regulation A is permanently suspended.

?J S.E.C. v. Ralston Purina, Inc., 346 u.s, 119 (1953)

31 In the Matter of Texas-A ello Petroleum. oration Co., 39 S.E. C.
292 1959; See,also, S.E.C. v. SunbeamGold Mines, Inc., 95 F. 2d 699
(9th Cir. 1938). .
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This order shall became effective in accordance with and subject

to Rule 17(f) of the Ccmmdssion's Rules of Practice •.

Pursuant to that rule, this initial decision shall became the

final decision of the Commissionas to each party wbohas not, within

fifteen days after service of this initial decision upon him, filed

a petition for review of this initial decision pursuant to Rule 17(b),

unless the Commission, pursuant to Rule 17(c) determines on its own

initiative to review this initial decision as to him. If a party timely

files a petition :for review, or the Carmnissiontakes action to review as

to a party, the initial decision shall not become :final with respect to
!±/

that party.

Ralph Hunter Tracy
Administrative LawJudge

Washington, D.C.
J1me 30, 19f5

!:±/ To the extent that the proposed findings and conclusions subIni.tted
by the parties, and the arguments made by them, are in accordance
with the views herein they are accepted, and to the extent they are
inconsistent therewith they are re;jected.

~



