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able cause to believe that the terms and conditions of Regulation A 


have not been complied with because: 


1. 	An affiliate of Comtech, First Federated Commodity 
Trust Corporation ("First Federated") and John I?. 
Singleton ("Singleton"), an officer, director, and 
promoter of Comtech, are subject to a decree permanently 
enjoining them from fraudulent conduct in violation of 
the Maryland Securities Act ; 

2. 	 The $500,000 ceiling limitation of Regulation A has been 

exceeded by reason of a sale of over $500,000 of unre- 

gistered securities by an affiliated issuer. 


The Order also asserts that the notification and offering circular contain 


untrue statements of material facts and omissions of material facts with 


respect to the failure to amend the notification and offering circular 


to disclose the injunction and the sale of unregistered securities by 


an affiliate in violation of Sections 5 and 17 of the Securities Act; and 


also that the offering, if made, would be made in violation of Sections 5 


and 17 of the Securities Act. 


On the basis of the record, including the post-hearing documents 


filed by the parties, the undersigned makes the following findings of 


fact and conclusions of law. 


-1/ Continued. 
Rule 261(a), as applicable here, provides for the issuance of an 
order temporarily suspending an exemption if the Commission has 
reason to believe that any of the terms or conditions of Regulation 
have not been complied with, that the notification contains any 
untrue statement of a material fact or omits to state a necessary 
material fact, or that the offering is being made or would be made 
in violation of Section 17 of the Act, which pertains to fraudulent 
interst.ate transactions. 
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FINDINGS OF FACT AND CONCLUSIONS OF LAW 

Comtech was i n c o r p o r a t e d  i n  t h e  S t a t e  o f  Maryland  on  December 

20 ,  1970 .  On Sep t ember  5 ,  1972 ,  t h e  company f i l e d  w i t h  t h e  Washington 

R e g i o n a l  O f f i c e  of  t h e  Commission a n o t i f i c a t i o n  and  o f f e r i n g  c i r c u l a r  

p u r s u a n t  t o  R e g u l a t i o n  A f o r  t h e  sale o f  8 3 , 2 0 0  s h a r e s  of i t s  common 

s t o c k  a t  $ 5  p e r  s h a r e .  The f i l i n g  was s u b s e q u e n t l y  amended t o  i n c r e a s e  

t h e  o f f e r i n g  t o  100,000 s h a r e s  a t  $ 5  p e r  s h a r e ,  f o r  a n  a g g r e g a t e  o f f e r -  

i n g  of  $500 ,000 .  

On J a n u a r y  1 2 ,  1973 ,  p u r s u a n t  t o  a l e t t e r  o f  comment f rom t h e  

s t a f f  o f  t h e  Commission,  Comtech d i s c l o s e d  i n  amendments t o  i t s  

n o t i f i c a t i o n a r d  o f f e r i n g  c i r c u l a r  t h a t  F i r s t  F e d e r a t e d  was a n  a f f i l i a t e  

o f  Comtech by v i r t u e  o f  t h e  r e l a t i o n s h i p  o f  S i n g l e t o n  t o  F i r s t  F e d e r a t e d .  

t h e  R e g u l a t i o n  A f i l i n g .  

A t  t h e  t i m e  o f  t h e  f i l i n g  o f  t h e  n o t i f i c a t i o n ,  S i n g l e t o n  was 

c o n n e c t e d  w i t h  Comtech i n  t h e  c a p a c i t y  o f  p r o m o t e r ,  v i c e - p r e s i d e n t ,  

p r i n c i p a l  s h a r e h o l d e r  owning  2 ,000  o f  t h e  8 , 4 0 0  s h a r e s  t h e n  o u t s t a n d i n g ,  

a f f i l i a t e ,  and  p roposed  i n v e s t m e n t  b r o k e r  f o r  t h e  o p e r a t i o n s  o f  Comtech. 

The o f f e r i n g  c i r c u l a r  f i l e d  w i t h  t h e  n o t i f i c a t i o n ,  u n d e r  t h e  h e a d i n g  

" I n t e r e s t  o f  Management i n  C e r t a i n  T r a n s a c t i o n s :  s t a t e d :  

2/  	 The d a t e s  o f  some o f  t h e  f i l i n g s  are somet imes  c o n f u s i n g  b e c a u s e  o f  
d i f f e r e n c e s  i n  t h e  t i m e  s t amps  o f  t h e  Washington Reg iona l  O f f i c e  and  
of  t h e  Commiss ion ' s  main o f f i c e .  
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Messrs. Robert M. Temko, John R. Singleton, and 

Terry Hofmann of Baltimore, Maryland, acted as the 

organizers of the Company and were instrumental in 

bringing together the two other individual share- 

holders who purchased 4,000 shares of the Company's 

Common Stock for $10,000 ($2.50 per share). 

Messrs. Ternko, Singleton, Hofmann, Herche and Kraus 

may be deemed the"Promoters" of the Company as 

such term is defined in the Securities Act of 1933." 


On March 7, 1973, the Baltimore County Circuit Court of the 


State of Maryland had filed a consent decree permanently enjoining, among 


others, Singleton and First Federated from further violations of the 


Maryland Securities Act, Federated was organized and became affiliated 


with Comtech within the past two years. Federated had effected sales 


of unregistered securities in the form of "naked commodity options" 


throughout the United States in excess of $500,000 within one year prior 


to the Commissionls order of temporary suspension of April 18, 1973. 


Rule 252(d)(2) of the General Rules and Regulations under the 

Securities Act states that a Regulation A exemption is not available to 

an issuer "if any of its directors, officers or princi~al security 

holders, any of its promoters presently connected with it in any capacity 

. . . . . (2) Is subject to any order, judgment or decree of any court 
of competent jurisdiction temporarily or permanently restraining such 

person from engaging in or continuing any conduct or practice in con- 

nection with the purchase or sale uf any security. . . ." 
Rule 252(c)(4) states that such exemption is not available "if 

such issuer. . . or any affiliated issuer [i]s subject to any order, 

judgment or decree of any court of competent jurisdiction, entered 
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within 5 years prior to the filing of such notification, temporarily 


or permanently restraining or enjoining such person from engaging in 


or continuing such conduct or practice in connection with the purchase 


or sale of securities." 


Rule 254 provides that the aggregate offering price of all se- 


curities of the issuer and of any of its affiliates which were incor- 


porated or organized or became its affiliates within the past 2 years, 


which are being offered under Regulation A and which were sold in 


violation of section 5fa) of the Securities Act within 1 year prior to 


the commencement of the proposed offering shall not exceed $500,000. 


The Division contends that inasmuch as Federated and Singleton 
3/ 

were enjoined on March 7, 1973 by the Circuit Court of Baltimore county- 

from continuing to engage in the sale of naked commodity options in vio- 

lation of the Maryland Securities Act, the Regulation A exemption is 

not available because of the proscriptions of Rules 252fdIf2) and 252 

(c)(4). Inasmuch as the injunction falls within the ambit of Rule 252(d) 

(2) and its proscription on the availability of the Regulation A exemption, 


it follows that said exemption is unavailable to Comtech, absent the relief 


which it requests. 


Conversely, inasmuch as Rule 252(c)(4) relates to court decrees 


"entered within 5 years prior to the filing of such notification," the 


injunction of March 7, 1973 does not affect the notification filed on 


September 5, 1972. 


-3 / The decree was issued on consent "solely for the purpose of settle- 
merit of these proceedings and without admitting or denying any or 
all of the allegations in the Bill of Complaint. . .II 
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A s  noted above,  t h e  D i v i s i o n  a l s o  con tends  t h a t  t h e  s a l e  by 

F i r s t  F e d e r a t e d ,  when added t o  t h e  $500,000 i s s u e  under  c o n s i d e r a t i o n ,  

would exceed t h e  "aggrega te  o f f e r i n g  p r i c e "  l i m i t a t i o n  under Rule 254. 

There a p p e a r s  t o  be  no d i s p u r e  concern ing  t h e  b a s i s  f o r  t h e  i n j a n c t i o n  

a g a i n s t  Federa ted  and S i n g l e t o n ,  i . e . ,  t h a t  i t  was p r e d i c a ~ e d  on t h e  
-4 / 

o f f e r  f o r  s a l e  and s a l e  of  naked commodity o p t i o n s .  A t  t h e  h e a r i n g ,  

however, counse l  f o r  Comtech argued t h a t  such o p t i o n s  a r e  n o t  s e c u r i t i e s ,  

and t h a t  t h e  s a l e  of  such  o p t i o n s  d i d  n e t  c o n s t i t u t e  t h e  s a l e  of  

u n r e g i s t e r e d  s t o c k .  ( T h i s  p o s i t i o n  may have been abandoned, f o r  i t  i s  

-5 / 
n o t  urged i n  Comtech's p o s t - h e a r i n g  b r i e f . )  

A t  t h e  h e a r i n g ,  c o u n s e l  c i t e d  t h e  c a s e  of M i l n a r i k  v .  M-S Comrnodi- 

t i e s ,  I n c .  e t  a n . ,  320 F. Supp. 1149 (U.S.D.C,, E.D. 111.1 i n  s u p p o r t  of 

h i s  argument.  The c a s e  i s  i n a p p o s i t e ,  f o r  i t  involved t h e  q u e s t i o n  

whether o r  n o t  a d i s c r e t i o n a r y  t r a d i n g  accoun t  i n  commodity f u t u r e s  

was s u b j e c t  t o  r e g i s t r a t i o n  requ i rements  under  S e c t i o n  5  of t h e  S e c u r i t i e s  

Act.  The c o u r t  made a c l e a r  and e x p r e s s  d i s t i n c t i o n  between t h i s  o r a l  

c o n t r a c t  c r e a t i n g  t h e  d i s c r e t i o n a r y  accoun t  of  t h e  p l a i n t i f f  cus tomer  

-4/ A commodity o p t i o n  g i v e s  t h e  purchase r  t h e  r i g h t  t o  buy a n d / o r  s e l l  
a f u t u r e s  c o n t r a c t  a t  a s e t  p r i c e  d u r i n g  a s p e c i f i e d  t ime.  A naked 
o p t i o n  i s  one s o l d  w i t h o u t  t h e  s e l l e r  owning a f u t u r e s  c o n t r a c t  o r  
t h e  p h y s i c a l  commodity t o  back i t  up. 

The answer f i l e d  by Comtech a d m i t t e d ,  i n  p a r t ,  t h a t  S i n g l e t o n  and 
F i r s t  Federa ted  a r e  s u b j e c t  t o  t h e  permanent i n j u n c t i o n  a g a i n s t  en-
gag ing  i n  any f r a u d u l e n t  p r a c t i c e  i n  v i o l a t i o n  of t h e  Maryland 
S e c u r i t i e s  Act ,  b u t  a s s e r t e d  t h a t  t h e  c o u r t  d e c r e e  was under  a p p e a l .  
However, t h e  D i v i s i o n ' s  p o s t - h e a r i n g  f i l i n g  a s s e r t s  t h a t  on 
May 29, 1973, t h e  Ba l t imore  Court  i s s u e d  a p r e l i m i n a r y  o r a l  op in ion  
upho ld ing  t h e  c o n s e n t  d e c r e e .  Th i s  i s  n o t  d i s p u t e d  i n  t h e  Comtech 
p o s t - h e a r i n g  documents. 
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w i t h  t h e  d e f e n d a n t  b r o k e r  and  commodity f u t u r e s  c o n t r a c t s ,  wh ich  it 

assumed w e r e  s e c u r i t i e s .  The c o n t r a c t  u n d e r  r e v i e w  w a s  f ound  t o  b e  

a p r i v a t e  a g e n c y  a g r e e m e n t  u n d e r  which  t h e  " s o - c a l l e d  ' b u y e r '  had 

t r a n s f e r r e d  f u n d s  t o  t h e  s o - c a l l e d  ' s e l l e r '  and  g i v e n  him a u t h o r i t y  

t o  e n t e r  i n t o  f u t u r e s  t r a n s a c t i o n s  on  t h e  ' b u y e r ' s '  b e h a l f . "  I t  was 

c l e a r l y  n o t  r e q u i r e d  t o  b e  r e g i s t e r e d  u n d e r  t h e  S e c u r i t i e s  A c t .  

The D i v i s i o n ' s  p o s i t i o n  h a s  been  a s s e r t e d  by  t h e  Commission i n  

r e c e n t  s i t u a t i o n s  u n d e r  f a c t u a l  c i r c u m s t a n c e s  which  v a r y  w i t h  e a c h  

c a s e .  The  a rgumen t  t h a t  t h e  o f f e r  and  s a l e  t o  t h e  p u b l i c  of  commodity 

o p t i o n s  c o n s t i t u t e s  t h e  p u b l i c  o f f e r  and  s a l e  o f  a " s e c u r i t y "  w i t h i n  

t h e  meaning  o f  S e c t i o n  5 was a d o p t e d  by t h e  c o u r t  i n  T r a d e r s  I n t e r n a -  

i o n a l ,  L t d .  on  J u l y  25, 1973  (U.S.D.C., D. Nevada) ,  ( P r o c e e d i n g s  f o r  

Arrangement  No. 7 3 5 0 ) .  T h a t  c o u r t  r ev i ewed  t h e  d e c i s i o n s  h o l d i n g  

t h a t  a n  i n v e s t m e n t  c o n t r a c t  i s  a s e c u r i t y  and  t h a t  d i v e r s e  b u s i n e s s  

a r r a n g e m e n t s ,  r e g a r d l e s s  o f  t h e i r  fo rm o r  name, h a v e  been  e s t a b l i s h e d  

as i n v e s t m e n t  c o n t r a c t s .  Cf. S e c u r i t i e s  and  Exchange Commission v .  W. J. 

Howey Company, 328  U.S. 293-298 ( 1 9 4 5 ) ;  T c h e r e p n i n  v .  K n i g h t ,  389 U. S.  

332 ,  336  ( 1 9 6 7 ) ;  S e c u r i t i e s  a n d  E x c h a n ~ e  Commission v .  C .  M .  J o i n e r  
-6 / 

L e a s i n g  Corp ;  320  U. S .  3 4 4 ,  351 (1943) .  The c o u r t  a l s o  emphas ized  

t h e  r e m e d i a l  a s p e c t s  o f  t h e  S e c u r i t i e s  Act  a n d  t h e  need f o r  i t s  b r o a d  

Samue l son ,  I n c .  e t  a n . ,  c a p i t u l a t i o n  o f  t h e  d e f e n d a n t s  t o  t h e  p o s i t i o n  
o f  t h e  Commission o b v i a t e d  t h e  need  f o r  d e t e r m i n a t i o n  by  t h e  c o u r t .  
( C i v i l  A c t i o n  No. 73-472-MML, U.S.D.C., C e n t r a l  D i s t .  C a l i f . ) .  
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construction in order that the public may be protected from specula- 


tive schemes. 


Another aspect of the Division's argumnt is the axiomatic 


concept that the burden of establishing the availability of an exemp- 


tion from registration rests upon the one who claims it. S.E.C. v. 


Ralston Purina, 346 U. S. 119 (1963). This concept not only strengthens 


the conclusion that the sale of the commodity options by Federated con- 


stituted the sale of securities by an affiliate and would be a predicate 


for the violation of the $500,000 ceiling if the Comtech offering took 


place, but it also strengthens the conclusion that Section 5 was violated 


by the Federated offer and sale of unregistered securities to the public. 


More than this, it imposes on Comtech the burden of establishing 


the exemption which it seeks in connection with the instant offering. 


As noted, Comtech requests that an amendment of the notification and 


offering circular be permitted, urging that it would be appropriate 


because of a change in circumstances. 


The Proposed Amendment 


Comtech's Exhibit No. 1 is a document dated May 18, 1973, in which 


Singleton states that he resigns "as director and officer of Comtech 


Venture Fund, Inc. and will also no longer act as a promoter of the same." 


It continues as follows: "I simultaneously execute the transfer of my 


shares and warrants to Robert M. Temko for the consideration of two 


thousand dollars, receipt of which is hereby acknowledged." (Robert M. 


Temko is Comtech's counsel, its president, a director and a promoter, 

and he originally owned 2000 of its shares). Counsel for Comtech urges, 
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therefore, :hat Singleton is no longer &n affiliate o r  prornotf3roc 

Co!r.!tecl:,that the amendment sl~ould be permitted to rt::flect the change, 

nnd that the temporary suspension should be lifted. 

The Division cites cases in which the Commission has adopted 


a strict test of "a clear showing of good faith and other mitigating 


circumstances" before considering amendments to correct deficiencies in 


a notification and offering circular under Regulation A. In the Matter 


of Illowata Oil Company, 38 S.E.C. 720 (19581, 39 S.E.C. 342 (1958); 


In the Matter of American Television and Radio Co., 40 S.E.C. 641 (1961). 


In the Illowata decision the Commission emphasized the importance of an 


accurate filing in the first instance, stating: 


"The opportunity to amend cannot in any event be permitted 
to impair the required standards of careful and honest 
filings under the Regulation and encourage a practice of 
irresponsible or deliberate submission of inadequate or 
false material followed by correction by amendment of the 
deficiencies found by the staff in its examination. Not 
only would a free amendment procedure tend to result in 
less than full and accurate disclosure, but it would impose 
unwarranted administrative burdens that would tend to impair 
our investor-protection functions generally. . ." 

This position was endorsed in American Television and Radio, where the 


Commission refused to permit the amendment of the filings because of 


serious deficiencies, quoting in part the above language from Illowata. 


Comtech's counsel (and president) urges that the good faith 


requirement has been met. His post-hearing filing states that on 


March 12, 1973, upon learning of the injunction of March 7 against First 


Federated and Singleton he telephoned Division counsel "to inquire 
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what s h o u l d  be  done" and was t o l d  " t h a t  t h e y  were c o n s i d e r i n g  t h e  

i m p l i c a t i o n s  o f  s a i d  c o n s e n t  d e c r e e ; "  t h a t  on March 26 h e  c a l l e d  and 

was t c l c ?  t h a t  "a d e c i s i o n  was f o r t h c c m i n g ; "  and t h a t  he t o o k  no a c t i o n  

"pending some d e c i s i o n  by t h e  S e c u r i t i e s  and Exchange Commission." 

Fie a l s o  s t a t e s  t h a t  a n  a d d i t i o n a l  c a l l  was p l a c e d  on A p r i l  2 ,  1973,  

b u t  d o e s  n o t  i n d i c a t e  t h e  r e s u l t .  

Corntech's c o u n s e l  vow a l s o  a s s e r t s  t h a t  t h e  o f f e r i n g  

c i r c u l a r ,  i f  amended, would a f f o r d  a p o t e n t i a l  i - n v e s t o r  t h e  o p p o r t u n i t y  

t o  make a n  informed judgment,  and t h a t  i t  " i s  much more s p e c i f i c  i n  

s e t t i n g  o u t  t h e  r i s k s  i n v o l v e d  t h a n  any p r e v i o u s  O f f e r i n g  C i r c u l a r  o r  

-7 / 
P r c s p e c t u s  o f  which [he] i s  f a m i l i a r .  . . ' I  

The D i v i s i o n ' s  Reply B r i e f  c o r r e c t l y  p o i n t s  o u t  t h a t  no e v i d e n c e  

o f  t h e  a s s e r t e d  good f a i t h  a p p e a r s  i n  t h e  r e c o r d  o f  t h e s e  p r o c e e d i n g s .  

The impor tance  o f  t h i s  f a c t  i s  emphasized by a v i g o r o u s  d e n i a l  t h a t  

any member o f  t h e  s t a f f  had e v e r  d i s c u s s e d  w i t h  Comtech c o u n s e l  o r  any 

o t h e r  r e p r e s e n t a t i v e  o f  t h e  company " t h e  c o n s e n t  d e c r e e  o r  i t s  e f f e c t  

-8 1 
on Corntech's  R e g u l a t i o n  A f i l i n g "  d u r i n g  t h e  p e r i o d  ment ioned.  

-7 / Page 7 o f  B r i e f .  T h i s  argument does  n o t  seem t o  be  wor thy  o f  g r e a t  
w e i g h t ,  f o r  i t  is  n o t e d  t h a t  a t  page 5,  i n  s u p p o r t  o f  h i s  good f a i t h  
a rgument ,  he  s t a t e s  t h a t  he  "has  n e v e r  f i l e d  a n  o f f e r i n g  of  t h i s  
n a t u r e  b e f o r e  n o r  h a s  been a s s o c i a t e d  w i t h  s u c h  o f f e r i n g . "  

-8 / The Reply B r i e f  concedes  t h a t  t e l e p h o n e  c o n v e r s a t i o n s  w i t h  Corntech's 
c o u n s e l  t ook  p l a c e  p r i o r  t o  and d u r i n g  t h e  p e r i o d  c i t e d ,  b u t  d e n i e s  
d i s c u s s i o n  o f  t h e  i n j u n c t i o n  d e c r e e  p r i o r  t o  A p r i l  18 ,  1973,  t h e  day  
on which t h e  Orde r  was i s s u e d .  



Absent any evidence in the record of good faith and adequate 


mitigating circumstances supporting the amendment, it is needless to 


discuss the Division's detailed statement and version of the actual 


conversations with counsel for Comtech. The evidence and the 


facts do not support the request for amendment, particularly in light 


9/
of the policy against a free amendment procedure, The burden imposed 


on Comtech under Ralston Purina has not been met and, conversely, the 


evidence indicates that the offering would contravene the above- 


mentioned Rules. It would also be made in violation of Section 5 of 


the Securities Act as a sale of unregistered shares and in violation of 


the anti-fraud provisions of Section 17 of that Act. Accordingly, it 


is concluded that the temporary suspension of the Regulation A 


exemption should be made permanent, and 


IT IS ORDERED, pursuant to Rule 261(c) under the Securities Act, 


that the exemption of Comtech Venture Fund, Inc. under Regulation A is 


hereby permanently suspended. 


This order shall become effective in accordance with and subject 


to the provisions of Rule 17(f) of the Commission's Rules of Practice. 


Pursuant to Rule 17(f), this initial decision shall become the 


final decision of the Commission as to each party who has not, within 


fifteen (15) days after service of this initial decision upon him, 


filed a petition for review of this initial decision pursuant to 


-9 1 Since the record of t5ese proceedings reflects no amendment reporting 
the injunction of March 7, 1973 during the six weeks prior to issuance 
of the Order, the Commission policy would be contravened by permitting 
amendment following that Order. 




Rule 1 7 ( b ) ,  u n l e s s  t h e  Commission pursuan t  t o  Rule 1 7 ( c )  de te rmines  

on i t s  own i n i t i a t i v e  t o  review t h i s  i n i t i a l  d e c i s i o n  a s  t o  him. I f  

a p a r t y  t i m e l y  f i l e s  a p e t i t i o n  f o r  review,  o r  t.he Commission t a k e s  

a c t i o n  t o  review a s  t o  a p a r t y ,  t h e  i n i t i a l  d e c i s i o n  s h a l l  no t  become 
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f i n a l  w i t h  r e s p e c t  t o  t h a t  p a r t y .  

Sidney U l  lman 
A d m i n i s t r a t i v e  Law Judge 

Washington, D. C .  
November 8 ,  1973 

-10/ To t h e  e x t e n t  t h a t  t h e  proposed f i n d i n g s  and c o n c l u s i o n s  submi t t ed  
by t h e  p a r t i e s ,  and t h e  arguments made by them, a r e  i n  accordance 
w i t h  t h e  views h e r e i n  they  a r e  a c c e p t e ~ d ,  and t o  t h e  e x t e n t  they  
a r e  i n c o n s i s t e n t  t h e r e w i t h  t h e y  a r e  r e j e c t e d .  




