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THE PROCEEDING

This public proceeding was instituted by an order of the

Commission dated April 21. 1969. pursuant to sections 15(b) and 15A

of the Securities Exchange Act of 1934 ("Exchange Act") to detemine

whether the charges of the Division set forth in the order are true

and the remedial action, if any, that .ight be appropriate in the

public interest.

Under the order the Division alleges the entry 4gain.t each

respondent of one or more court injunctions involving the purchase or

sale of securities or the busines8 of a broker dealer; violations of

the registration requirements of sect~on ~\n' and S(c) of the Securi-

ties Act of 1933 ("Securities ActU) and of the anti-fraud prnvisions

of section 17(a) of the Se,urlt!~~ A~: an~ Section lOeb) of the

Exchange Act and Rule lOb-5 thereunder in connection with the sale of

Lynbar Mining Corporation stock; violations ~f the record-keeping

provisions of section 17(a) of the Exchange Act and Rule 17a-3 ~here-

under; violation of section 15(c)(3) of the Exchange Act and
!I

Rule 15c3-1 thereunder (the N~t: Capt tal Rule) ; and failure to super-

vise by respondents Dunhill Securities Corporation and Patrick Reynaud.

The Commission's order for a proceeding provided there be

deterained first the question whether suspension of the registration

-------
11 The charge respecting net-capital violations was added by amendment

to the order for proceeding authorized by the hearing examiner
during the course of the hearing. R. 391-398.
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of the registrant on an interim basis. pending final determination of

the issues presented by the order. is necessary or appropriate in the

public interest or for the protection of investors.

The evidentiary hearing on the question of an interim

suspension of registrant's registration was held at New York. N. Y •• 

involving 10 hearing days during the period May 5 through Hay 20.

1969. Respondent Edward Flinn (Flinn) did not appear either in per-
1:/

son or through counsel. All other parties appeared and were

represented by counsel. The parties represented at the hearing filed

proposed findings. conClUS1ons and supporting briefs pursuant to

Rule 19 of the Commission's Rules of Practice. The findings and

conclusions herein are based upon the record and upon observation of

the various witnesses.

FINDINGS OF FACT AND LAW
The registrant

Dunhill Securities Corpol"al:ion (llregistranttl) is registered

as a broker·dea1er under Section 15(b) of the Exchange Act. having

its (only) place of business at 21 West Street. New York City. It took

that name in Jan~aryt 1967. in a change of name from the then largely

dormant Forste~Nardone Co •• which had been registered since August 15.

11 Flinn testified at the hearing at the call of the Division. On
May 9, 1969, the Commission issued an order barring Flinn from
association with any broker or dealer, he baving waived a hearing
and post-hearing procedures and consented to certain findings
without admitting or denying the allegations. Securities Exchange
Act Release No. 8604.

• -
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1963. In early 1967 the infusion of new capital permitted the firm

to becoae aore active. In March of 1967 respondent Patrick

Reynaud ("Reynaud") becaae the President and 7S4 shareowner of the

registrant and one Guido Volante ("Volante") (who bad initially

acquired the Forste~Nardone Co.) became Vice-President and 2S1
11

owner. In about June of 1968 Volante terainated his association

with registrant (taking with him essentially all of the then

eaployees). and Reynaud becaae and has since remained its sole

stockholder and only officer actively engaged 1n managing the firm.

Respondent Flinn was employed by the registrant as a trad~r and
~I

registered representative from approximately May 1967 to May 1968.

InJunctions chargeable to re~ist~Jln~
Section lS(b)(S)(C) of the Exchange Act provides that one

of the possible bases for revocation of a broker-dealer's registra-

tion (or the imposition of lesser sanctions) is the existence of a

described permanent or teaporary in~unctlon issued by a court of
21

competent jurisdiction.

'J./ Reytiaud testifieci that the respective ownership propc re Ione "'~re
2/3 and 1/3. it doe' not appear toat su~h a differenc0, if
established, would aaterially affect any issue presented in this
proceeding_

!I Further findings respecting the registrant. its scope of operatiOft8.
etc. are made below in the course of discuoeing particular heues
to which they are especially relevant.

~I Section lS(b)(S)(C) provides as follow.:
"(S) The Co_ission shall, after appropriate notice and
opportunity for hearing. by order censures deny r~glstra-
tOt suspend for a period not exceeding twelve monthst

(Continued un p.5)
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Tbe order for proceeding alleges, and the record establishes,

four separate injunctions issued by U. S. District Courts within the

past two years that are chargeable against the registrant under

Section ls(b)(s)(C).

On May 10, 1967 the U. S. District Court for the Southern

District of New York entered a consent judgment of permanent injunc-

tion against Reynaud and the Panaaerican Bank and Trust Company

(UPanaaerican"), a Pan&ll&-incorporated firm of which Reynaud 18

President, enjoining them from violations of Section Sea) and s(c)

of the Securities Act in connection with the sale of shares of
§/

Pan8lllerican. Since Reynaud is a uperson associated" with the

(Continuation of footnote 2/)

or revoke the registration of, any broker or dealer
if it finds that such censure, denial, suspension,
or revocation is in the public interest and that
such broker or dealer, whether prior or subsequent
to becoming such, or any person associated with
such broker or dealer, whether prior or subsequent
to becoming £0 aesociated

* * *
"(C) is permanently or temporarily enjoined by order,
judgment, or decree of any ccurt of competent juris-
diction fro. acting as an in~estment advlser~ under-
writer. brokers or dealer, or as a~ affili~ted
person or employee of any investment company, bank,
or insurance company, or from engaging in or
continuing any conduct or practice in connection
with any such activity, or In connection with the
purchase or sale of any security."

!I S.I.C. v. Panamerican Bank and Petrick R. Reynaud, 67 Civil 1825.
Ix. 2. (The Divisionis exhibits are numbered; the respondents!
exhibits are lettered.)

-
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registrant as the term is defined in section 3(a)(18) of the Securi-

ties Act, the registrant is chargeable with the injunction against

Reynaud under section l5(b)(S)(C) of the Exchange Act.

On February 20, 1968 the U. S. District Court for the

Southern District of New York issued a preliainary injunction

enjoining the registrant and others from violations of sections 5(a),

5(c) and 17(a) of the Securities Act and Section lOeb) of the

Exchange Act and Rule 10b-5 thereunder in connection with the offer

and lale of stock of the North American Research and Development
II

Corporation.

On June 19, 1968, following a full evidentiary hearing,

the U. S. District Court for the Southern District of New York issued

a judgaent of preliminary injunction enjoining the registrant from

(a) using the mails or any means or instru.entalities of interstate

commerce to effect any securities transactions while and at a time

when the registrant was in violation of the Commission's Net Capital

Rule and (b) from using the mails or any means or instrumentalities

of interstate commerce to effect any securities transactions while

and at a tiae when the registrant failed to make and keep current all
~.1

books and records required by the Commission's bookkeeping rules.

II StE.C. v. North American Research and Developaent Corporftion,
et al., 67 Civil 3724. Ex. 3.

!I Spl.C. v. Dunbill Securities Corp., 68 Civil 2152. Ex. 4. The
court found in a memorandum opinion (Ex.5) that as of Hay 31, 1968,
the registrant had a net capital deficiency of over $22,000.00 and
that as of May 24, 1968, entries on seven separate records of the
registrant had not been currently posted.
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On February 20t 1969 the U. S. Distriet Court for

the Southern Distriet of New York entered a eon.ent judgment

of Permanent lnjunetion against the registrant restraining

and enjoining it from violations of section 5(a). S(c) and

l7(a) of the Securities Act and Section 10(b) of the

Exchange Act and Rule 10b-5 thereunder in connection with

the sale of shares in Lynbar or any other security. (Ex. 16).
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In their answer, filed Kay 26, 1969, respondents Dunhi11

Securities Corporation and Reynaud admit the judgments referred to

above were issued. However, they contend that two of the injunctions,

being con.ent injunctions in which defendants neither admitted nor

denied the allegations, should not be employed as a basis for

revocation in this proceeding. The Commission has consistently held
21

that such arguments are without merit.

Sale of unreaistered stock of Lynbar

The order for proceeding includes a charge that during the

period from approximately February 1, 1968 through May 1968 the regis-

trant willfully violated Sections 5(a) and 5(c) of the Securities Act

by offering to sell, 8elling, and delivering after sale the common

stock of Lynbar Mining Corporation. Ltd. (IILynbar") when no reghtra-

tion statement was in effect as to the securities.

The record indicates that Lynbar was incorporated in

Ontario, Canada, in August 1964 for the purpose of acquiring, explor-

ing, developing and operating mines, mineral lands and deposits. In

July 1966 Lynbar acquired a permit to mine potash in Saskatchewan

and in November of that year obtained from Dr. Hans-Helm~t Werner

("Werner") in exchange for royalties the exclusive right to use the

so-called "KaU" process for the extraction and processing of potash.

2.1 Balbrook Securities Corporation, January 28, 1965, Exchange Act
Release No. 7522; Securities Distributors Inc., 40 S.E.C. 482,
485 (1961); Kimball Securities tnc., 39 S.E.C. 921, 923-4 (1960).
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In June of 1967 Lynbar entered into a "barter" agreentent

with an entlty in Poland called ''Centrozap''under which the latter

would furnish ...chinery and equipaent in exchange for potash, but the

agreeaent was to become effective only after a pilot plant .ight

demonstrate the co.lerclal effectiveness of the "KaHil process.

Since 1966 the sole activity of Lynbar has been the

atteapted mining of potash. Active operations did not comaence until

October of that year. The cOllpany bas never had any incose frOll

operations; its funds were derived solely from stock sales. Its

success appeared to depend largely upon the value of the land covered

by its mining pel'llit,the unproved efficacy of the "Kali" proce .. ,

and the performance of the IlCentrozap" agree.ents.

B. B. Jessel Is and has been since Lynbar's formation the

PreSident. a Director. Chief Executive Officer. and a control person

of the company. Jessel is also President and controlling shareholder

of B. B. Jessel Investments, Ltd. (IIJessel Investments"). underwriter

for Lynbar. Werner, .antioned above, is also a control person of

Lynbar because of his holding of 250.000 shares of the company and

because of hie developllent of the "KaH" process.

No registration statement has ever been filed with the

Com.is8ion by or on behalf of Lynbar.

The record indicates that during the charging perIod

February 1 through Hay 1968 the registrant purchased over 150,000

shares of Lynbar and sold some 140,000 of those shares. The regis-

trant haa not asserted or attempted to establish any statutory

-


-
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!QI
exemption. The Division introduced at the hearing extensive proof

designed to establish that the regi.trant participated in a lars.-

scale distribution of Lynbar stock in this country triggered and

sustained by stock e.. nating from control persons such as would .ake

the registrant a statutory underwriter under section 2(11) of the

Securities Act.

It appears that prior to February I, 1968, there was no

market for Lynbar stock in the United States. Between that date and

May 7, 1968, when Lynbar was placed on the Foreign Restricted List,

over one .illion shares of Lynbar were sold to over 1,000 custo.ers in

a large-scale distribution here. The distribution commenced with

sales by Jessel and Werner in Canada on February 1, 1969, of substan-

tial blocks of their personal "control" stock. Jessel .01d 225.000

shares and Werner 50,000 shares. A substantial portion of this was

reSold through two Canadian broker-dealers Draper. Dobie & Company

and J. L. Goad & Company to Grace Canadian Securities

("Grace Canadian"), a broker-dealer located in Mew York. A portion

of this stock, in turn, was purchased by the registrant from Grace

Canadian and thereafter sold to its custOMers.

The record indicates that registrant purchased some 140,000

shares of Lynbar from Grace Canadian and sold in excess of 130,000 of

such shares to over 300 customers. The evidence traces 34,700 share.

121 The burden of establishing any claimed exemption 18 on hi. who
claim. it. Ira Haupt & Company, 23 S.E.C. 588 (1946).

-

-
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purchased by registrant froa Grace Canadian on March 5. 1968. to the

.50,000 shares Werner had sold. Likewise, 2,200 shares bought frOll

Grace Canadian by the registrant on April 15. 1968, are traced to the

stock sold by Jesse1 on February 1. 1968.

The sales of Lynbar shares to individual customers of the

registrant occurred through three major accounts at Dunhi11. as

follows:

Account Shares Bought Sold No. of Customers

Frey aecounts 78.500 78.000 80
Dunhill firm trading account 54,000 45,000 173
Panamerican Bank & Trust 16,000 10,000

Totals 148,000 133,000 315

The "Frey aeceunes" were in the naraes of Joan Frey and

Kevin Frey the daughter and grandson, respectively, of Flinn who, as

aentioned above, was employed by the registrant as a trader and salea-

man between Hay 1967 and April 1968. These accounts were atypical in
that only a nominal $10 flat fee per transaction was charged the

accounts rather than the normal commission. The present state of the

record in this proceeding suggests that these were Flinn's personal

trading accounts and that the favored commission basis they enjoyed was

soaehow a factor in Flinn's overall compensation by the registrant.

The registrant began its trading in Lynbar on February 2, 1968, with

the purchase by Flinn of 37.500 shares for the Frey accounts. Flinn

sold 78,000 shares of the 78,500 share total purchased for the Frey

accounts, the sales being to some 80 individual customers and
6 broker-dealers, including 10,000 shares sold to the registrant's

firm trading account.

~
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In the Panamerican Bank and Trust account (ilPanamericanul,

Reynaud, the president of theregistrant, aade the investment decision •• 

Panamerican is a Panama-registered corporation, as mentioned earlier,

of which Renaud is president but in which he testified he had no

ownership interest. The present state of the record suggests but doe.

not conclusively establish that the Panamerican account was in effect

Reynaud's personal trading account.

In addition to selling Lynbar stock to customers from the

firm trading account and through the Frey and the Panamerican accounts,

the registrant also acted as agent for purchasers of Lynbar stock.

Thus, between February 27, 1968 and April 10, 1968, the registrant

purchased for some 18 customers approximately 16,000 shares of Lynbar.

All but 2,200 of these shares came froa Grace Canadian.

In connection with the registrant's purchases and sales of

Lynbar stock the means and instrumentalities of interstate commerce

were employed in solicitation of customers by use of the telephone and

use was made of the mails in mailing confirmations.

As already said, registrant does not assert or urge the

existence of any statutory exemption. It does, however, urge that

certain exhibits introduced by the Division and the testimony related

thereto be stricken. Respondents filed a motion during the course of
!!I

the hearing to strike Division's exhibits 7, 8, 9, 10, 11, 12, 13,

14, 15 and 24 together with the testimony related thereto. The motion

!!I Hearing Examiner's Ex. 2.
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was taken under advisement for disposition in the initial decision.

Prt.arily, respondent's contention is that various exhibits repre-

senting summaries prepared by Division's personnel on the basis of under-

lying records of various broker-dealers are not admissible either because

the Division's personnel worked fro. copies rather than originals. that

lome of the originals themselves are not reliable. or that the under-

lying documents were not available to counsel for respondents.

Whatever merit the respondents' motion may have had when it

was first presented, it is clear that any deficiencies or po.sible

prejudice to respondents were cured by the subsequent recall to the

stand, at respondents' request, of the witness of the Division through

who. the questioned exhibits had been introduced. By the time this

witness was recalled the basic docuaents that furnished the data

reflected in the suamaries had either been received in evidence or were

.ade available in the hearing room to counsel for respondents for his

use in cross exaaination, introduction into eVidence, etc. Thus the

questioned exhibits are clearly ad.issible under the general practice
121

followed in judicial proceedings. The standard in administrative

hearings, if anything, would be more liberal in admitting summaries.

Accordingly, the respondents' motion to strike must be, and it hereby

is, denied.

ill WiBJlOre on Evidence, Jrd Ed., Vol. IV, p. 434.



- 13 -

Representations and o.i8sions in sale of Lynbar

Tbe order for proceeding alleges that in selling Lynbar

stock to its customers the registrant violated section 17(a) of the

Securities Act and Section lO(b) of the Exchange Act and Rule lOb-5

thereunder by making various untrue stateaents of material facts

concerning the stock and by omitting to state other facts necessary

to make the statements that were .ade not misleading.

The Division called three customer witnesses to testIfy

respecting this allegation, and the testimony of Flinn and Reynaud

also bears in part on this issue.

FUnn told purchaser R. K. that Lynbar was one of the

world's largest potash companies having one of the largest known

potash reserves. He said the stock was a Ilhigh flier" that could

well go within 60 days fro. the 4-1/8 it was then selling at to 10.

This custa.er witness was also told that Lynbar had developed a new

technique for extracting potash and that the technique would make

it a valuable stock. He further testified that Flinn told him several

foreign govern.ents were interested in the potash product of Lynbar.

The witness sold some AT&T stock to finance his purchase of Lynbar.

In the course of his conversations with this witness, Flinn failed to

tell him. or to otherwise inform him, of various material facts,

including: (a) the highly speculative nature of Lynbar; (b) the

incoae or losses of Lynbar; (c) the contingent nature of the agreement

Lynbar had with an agency of the Polish government; (d) the stage of

developaent of the mining process that Lynbar was attempting to develop
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or prove-out; (e) the capital require.ents for confirming the economic

feasibility of the process; (f) the position that Flinn or his rela-

tives had in the Lynbar stock.

Customer-witness S. C. testified that Flinn recommended

Lynbar to hi. in a telephone conversation without giving any particular

basis for the recommendation. In subsequent conversations Flinn told

the witness that Lynbar was attempting to market its process in

Canada; that the process had been developed by the Polish government;

that Lynbar's operation involved developing and building a pilot plant

so that it could sell its process to other potash mining companies; and

that the stock would increase in value rapidly. In the discussions

preceding this customer's purchase, Flinn omitted to give to him

various material facts concerning Lynbar, including: (a) the income

or losses of Lynbar; (b) the stage of development of the potash mining

process; (c) the stage of construction of Lynbar's pilot plant; (d) the

capital requirements for completion of the pilot program; (e) the con-

ditional feature of the agreement with an agency of the Polish govern-

ment; or (f) the position that Flinn or his relatives had in Lynbar

stock.

The third customer witness, P. deR., had an oral understanding

with Flinn whereby Flinn exercised discretionary authority in buying

or selling for the customer's account within the limit of funds in the

account 0 After Flinn had purchased 1,000 shares of Lynbar for the

account, the customer inquired of Flinn as to what the company did.

Flinn responded briefly and generally to the effect that the company
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ained potash and had an inexpenatve vater technique for doing it.

Again. Flinn failed to give this custoaer various material facts

running in scope and nature along the same lines mentioned above

respecting the earlier two witnea.es.

The C~i.sion haa held repeatedly that predictions of a

material rise in price within a short period ot time are inherently
!J/

fraudulent when made without a reasonable basis in fact. This

record discloses no reasonable basis for such predictions.

Having made certain favorable representations respecting

Lynbar Flinn vas duty bound to give the customer. certain additional

infor.ation. as indicated above. which was essential if the customers

were not to be misled by the inforaation that he did give th_. In

this connection. the record ahow. that at least sa.e of this infor..-

tion was available to Flinn .ince he had personally talked to Jessel

and there was maintained a 1008e file folder on Lynbar at the regis-

trant's office that included prospectuses filed by Lynbar with the

Ontario Securities Commission and various reports on the fir..

In addition to Flinn's representations and omission •• the

testiaony indicates that Reynaud participated in selling Lynbar stocks

to certain of "his" custoaers. i.e •• foraer custa.ers of his whose

accounts he brought to the fira when he joined the registrant in 1967.

Reynaud testified that he did talk to certain of such custoaers

respecting Lynbar even though he always turned over the actual

13/ Alexander Reid & Co •• Inc •• 40 S.E.Co 986 (1962).
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execution of orders to someone else in the firm. He stated that he

told such customers next to nothing about Lynbar since they didn't ask.
14/

Only that the firm existed and the stock should be purchased. They

seemed to rely on his judgaent that it would be a good purchase.

Record-keeping deficiencies

It is charged that from January 31, 1969, to the date of the

order (4-21-69) the registrant has willfully violated section 17(8) of

the Exchange Act and Rule 17a-3 thereunder by failing to accurately

make and keep current various specified books and records.

The evidence indicates that as of March 10, 1969, the fol-

lowing deficiencies existed in registrant's books and records:

(a) General Ledger Account -- not made or kept current

beyond January 31, 1969;

(b) Trading Account -- not made or kept current beyond

February 27, 1969;

(c) Stock Record -- not made or kept current beyond

December 13, 1968;

!!/ At p.1293 of the transcript, Reynaud gives this response to a
question from Division counsel:

UQ Did you call any customers to mention Lynbar?

A Well, in a general conversation when you talk to your
customers, they ask you what you are doing, and 1 say I am
buying now some Lynbar stocks, a Canadian stock, which I
feel -- if everything is all right -- could be a good
company later on, but I am not sure, and it's a gambling
operation.

If they want to lose their money, they can."
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(d) Failed-to-Receive Ledger -- not made or kept current

beyond February 31, 1969;

(e) Failed-to-Deliver Ledger -- not made or kept current

beyond January 31, 1969;

(f) Trial Balance __ not made after January 31, 1969; and

(g) A record of a Computation of Aggregate Indebtednes8 and

Net Capital as of January 31, 1969 -- not made.

As of April 1, 1969, when the registrant's books and records

were again examined by an investigator of the Commission, the following

deficiencies appeared:

(a) General Ledger Account __ not made or kept current

beyond January 31, 1969;

(b) Stock Record __ not made or kept current beyond Janu-

ary 9, 1969; and

(c) Trial balance -- not made or kept beyond January 31,

1969.

As of April 11, 1969, the investigator found these deficiencies:

(a) General Ledger account -- not made or kept beyond

March 31, 1969;

(b) Stock record -- not made or kept current beyond

February 11, 1969;
(c) Trial Balance __ trial balances furnished the investigator

on April 11, 1969 for the months ending February and March 1969

were incOIIplete in that they were not accoepanfed by various

supporting schedules required to enable an analysis of the trial

- •
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balance, i.e., a schedule of the fir.'s trading account, a

schedule of the fira's fail to receive and deliver accounts,

and a schedule indicating the cu.tomer trial balances.

(d) A record of Computation of Aggregate Indebtedness

not prepared for February or Karch, 1969. Thus, as of April 11,

1969, registrant had not -.de computations of aggregate indebted-

ness or net capital for the months of January, February or

Karch, 1969.

The registrant does not dispute the occurrence of the

deficiencies described above in the keeping of its books and records.

It produced no employee charged with keeping the records in refutation.

Registrant did produce as a witness the certified public accountant

who has certified registrant's books for a number of years, who

testified that as of the tiae he testified the books and records

appeared to be currently posted. His examination had been cursory and

he was of course unable to represent that the entries were either

accurate or COMplete.

Net-Capital deficiency

A charge of net-capital violations by registrant was added

by amendment to the order for proceeding during the course of the

hearing on motion of tbe Division granted by the Hearing Exaalner on
ill

May 7, 1969. The amendment alleges that during the period from on

or about March 31, 1969, to the date of the amendment the registrant

~I R. 391,394. Hearing Exaainer Ex. 1.
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willfully violated Section l5(c)(3) of the Exchange Act and

Rule 15c3-l thereunder in that the registrant effected non-exe.pted

transactions at a time when its aggregate indebtedness to all other

persons exceeded 2,000 per centum of its net capital.

Based upon a calculation made by its investigator after

supporting schedules and all necessary data had been obtained, the

Division introduced evidence showing the net-capital status of the
16/

registrant as of March 31, 1969, to be as follows:

Aggregate Indebtedness
Required Adjusted Net Capital
Adjusted Net Capital -- Deficit
Adjusted Net Capital __ Deficiency

$721,395.04
36,069.75

(104.890.97)
040,967.72)

During the weeks preceding and following March 31, 1969, the

registrant continued to effect transactions as usual notwithstanding

the apparent net-capital deficiency.

Registrant does not dispute the existence of a net-capital

deficiency as of March 31, 1969. Indeed, the testimony of the

registrant's witness in this area, Harry Mauntner (IlMauntner"), the

certified public accountant who has for a number of years audited the

registrant's books, would appear to confirm the existance of a net-

capital deficiency as of March 31.

Mauntner testified that in April 1969 he prepared a short

ca.putation of registrant's net capital as of March 31. Although he

was unable to complete his computation because he did not have all the

necessary data, be "felt" the fit'llwas not in cOllpUance with the
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Nat Capital Rule. Thereafter Mautner spoke to Reynaud advising him

to contribute additional capital to the firm. This Reynaud did, in

the fora of a loan of cash and securities totaling approximately

$125,000.00. A member of Mautner's staff had calculated a net capital

deficiency of $111,120.80 a& of the end of March 31, 1969.

Mautner further testified that in May he prepared an analysis

of registrant's capital as of April 30, 1969. This calculation showed
171

a capital excess under the Rule of $26,986.

The Division challenges the reliability of this calculation

on several grounds. First, it questions the acceptance as a current cash

item of an asset of $16,464 listed as MOney of the registrant on

deposit with Panamerican. Since the verificaticn of the claimed

deposit came from Reynaud, president of Panamerican and also president

of the registrant, it is contended that the claimed asset should be

disregarded in making net-capital computations.

In preparing his analysis as of April 30, 1969, Mautner

accepted as currant assets all the customer debit balance, amounting

to $111,000, though he concedes that figure would have to be reduced

to the extent the balances may be unsecured.

From the foregoing it would appear that the record in this

proceeding does not contain a definitive calculation of the registrant's

net capital positton as of April 30, 1969.

171 R. 1483

-
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Failure to supervise

The order for proceeding iDcludes an allegation that the

registrant failed reasonably to supervise persons under its supervision

with a view to preventing the violations respecting Lynbar and the

violations respecting books and records.

The registrant did not atteapt to show that it reasonably

supervised the activities of Flinn, its then trader and registered

representative, respecting transactions in Lynbar. It seeks to avoid

responsibility for such lack of supervision on the theory that the

management responsibility was then solely in Guido Volante,

Vice President of registrant at the time, who has since left the

fira. This defense has dual flaws. First. registrant cannot escape

responsibility for Volante's failure to supervise, even though he is

no longer with the fir.. His departure could only go to the question

of public interest. Second, the record suggests that Reynaud was not

without knowledge of what was going on and not without power to

require that adequate supervision be carried out. In this connection

it is noteworthy that Reynaud was authorizing trading in Lynbar for

the Panamerican account during this period and had personal contacts

with a number of "his" customers who had transactions in Lynbar.

With this awareness and with his position aamajority shareholder he

could have required proper supervision even before he passed his NASD

principal's exam on February 28, 1968.

As to the books and records, the record in this proceeding

presents no satisfactory explanation as to why the record-keeping was
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allowed to fall behind. The plea that the volume of business was just

too high is unacceptable, since one of the requireaents in the exercise

of the supervisory and management functions is to see that the efforts

of a fina's personnel are properly channeled so that required things

do get done, even at the cost, if need be, of restrir.ting operations.

Conclusions

While no ultimate conclusions are aade herein respecting

the violations charged in the order, it i. concluded that the Division

has made a strong preliainary showing of likelihood that after full

hearings on the revocation issue registrant will be found to have

coamitted the willful violations charged and that the record satis-

factorily establishes serious ai.conduct on the part of the registrant

of a kind which would warrant revocation of its registration if it is

ultimately concluded that violations as charged did occur and that the

public interest requires such revocation. (The existence of the

injunctions charged is not contested by registrant.)

PUBLIC INTEREST
Section lS(b)(6) of the Exchange Act obliges the CommiSSion,

pending final deteraination whether a broker-dealer's registration

should be revoked, to suspend the registration if such suspension

shall appear to be necessary or appropriate in the public interest

or for the protection of investors. A nuaber of Ca.mis8ion's deci-

sions have directed the.selves to defining the standards that are to

•
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18/
govem whether a registrant shall be suspended.

Does the publIc interest or the protection of investors

require an interim suspension of the registrant? It is concluded on

the record that each of the two factors requires a suspension.

During a two-year period preceding the o~der for proceeding

four separate injunctions chargeable to the registrant were issued in

!!I In A. G. Bellin Securities Corp •• 39 S.E.C. 178, 185 (1959) the
Comaission stated in part:

liThe suspension provision in Section 15(b) of the Exchange Act
indicates recognition by the Congress that where it 18 preli.lnaTily
shown that a registered broker-dealer has engaged in serious mi8-
conduct, proper protection of investors and the securities markets
requires that the statutory permission to engage in interstate
securities transactions with others which is conferred by his
registration be withdrawn pending further hearings on the revocation
issue. Under that provision, we are only directed to inquire into
the question of whether the public lnterest or the protection of
investors warrants suspension, and there is no requirement that
luspension be based upon findings of willful violations or the
other grounds specified with respect to revocation. The pattern of
Section 15(b) thus shows that in balancing the intdrests of the
registrant on the one hand and of investors on the other, Congress
viewed the interest of investors in being protected from such a
broker or dealer as outweighing his interest in continuing to have
full access to investors. Nor is it necessary, as urged by regis-
trant, that the record show i.-inent danger to the public interest
in connection with the particular securities involved. In our
opinion we are required in the public interest or for the protec-
tion of investors to suspend registration where the record before
us on the suspension issue contains a sufficient showing of mis-
conduct to indicate the likelihood that after hearings on the
revocation issue registrant will be found to have committed will-
ful violations or any of the other grounds prescribed with respect
to revocation in Section l5(b) will be established. and that
revocation will be required In the public interest."

* * *
In Peerless-New York Incorporated. 39 S.E.C. 712, 715-6 (1960) it
was put:

·'0 •• The Exchange Act clearly contemplates that a suspension
order is properly issued where a preliminary showing Is .ade that
(Footnote continued)
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the U. S. District Court for the Southern District of New York.

The subject matter of the four injunctions included the registration

provisions of the Securities Act. the anti-fraud provisions of the

Securities Act and the Exchange Act, the bookkeeping rules, and the

net-capital rule.

Beyond this, the record reflectR a preliminary showing

that this year the registrant again let his books and records IIfall

behind" after having been enjoined in 1968 in connection with si_ilar

problems. Again. there is presented a preliminary showing that the

registrant as of close of March of this year had a net-capital

deficiency, with the unhappy feature that this apparent deficiency

was much .ore sizeable than that reflected by the injunction in 1968.

Whether the registrant is presently in net-capital compliance is not

definitely established by the evidence.

The preliminary showing made with respect to the alleged

violations respecting Lynbar evidences a disturbing lack of super-

vision. as do the recurring bookkeeping and net-capital problems.

Unfortunately the record does not show any improvement over the two-

year period in terms of either the capacity or will to supervise so

(Continuation of Footnote 18)
a registered broker or dealer has engaged in such mi8Cohduct, of a
nature that would warrant revocation, that public investors would
be jeopardized by registrant's continuing dealings with them
during the more extended interval which development and determina-
tion of the issues relating to revocation would entail$1I

* * *
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as to avoid difficulties. This situation is aggravated by the fact

that the fira has had a striking growth in terms of numbers of

employees and customers from some 6 employees and 300 customers at the

time that Reynaud bought into the firm to some SO-55 employees and

3,000 customers currently. Reynaud testified the firm is opening

5 to 6 new accounts daily. The firm trades in some 80 stocks, has

some 10 underwritings in process of registration and some 20 further

underwritings contemplated. Reynaud, the only active officer,

personally handles the bulk of the underwriting and devotes substantial

time thereto.

The personnel reporting to Reynaud are in general notably

lacking in any substantial experience in the securities business. Most

of the sales force appears to have been recently recruited through a

trainee program.

In these circumstances, with the firm under Reynaud's manage-

ment being evidently bent on rapid growth and expansion of activities,

particularly underwritings, without sufficient regard for the con-

sequences of such growth in terms of allowing the firm to comply with

the basic securities laws and rules, it seems clear that continued

operation by the registrant during the interim period would expose its

customers and the public to inordinate and unacceptable risk. For

these reasons it is concluded that the public interest and the protec-

tion of investors require that registrant's registration be suspended

pending final determination of the issues framed by the order for

proceeding.
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Accordingly, IT IS ORDERED that pending final deter.ination

of the issues set forth in section III (A~(B) of the order for

proceeding the registration of Dunhill Securities Corporation, a

respondent herein, be and the same hereby Is, suspended.

This order shall become effective in accordance with and

subject to Rule 17(f) of the Comaission's Rules of Practice as

modified by Rule 19.

This initial decision shall become the final decision of

the Commission as to each party who has not, within three (3) days

after receipt of the initial decision, filed a petition for review

of this initial decision pursuant to Rule l7(b) as modified by

Rule 19(c). If a party timely files a petition for review the
1:!l/

initial decision shall not become final with respect to that party.

[auJ I, I1)1~'lhlhv
David J. Harkun
Hearing·-Examiner

Washington, D. C.
June 2, 1969

!il To the extent that the proposed findings and conclusions submitted
by the parties are in accordance with the views herein they are
accepted, and to the extent they are inconsistent therewith they
are rejected. Certain proposed findings and conclusions have been
oaitted as not relevant or a8 not necessary to a proper determina-
tion of the issue presented.


