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-*/ 	Melvin Can to r  and C o r t l a n d t  I n v e s t i n g  Corpora t ion  were r e p r e -
s e n t e d  by c o u n s e l  d u r i n g  p a r t  o f  t h e s e  p roceed ings  b u t  such 
c o u n s e l  withdrew and Can to r  r e p r e s e n t e d  h imse l f  and C o r t l a n d t  
I n v e s t i n g  Corpora t ion  t h e r e a f t e r .  



These  a r e  p r i v a t e  p r o c e e d i n g s  p u r s u a n t  t o  S e c t i o n s  1 5 ( b ) ,  

15A and 1 9 ( a ) ( 3 )  o f  t h e  S e c u r i t i e s  Exchange Act o f  1934 ("Exchange 

Ac t t1 )  t o  d e t e r m i n e  wha t ,  i f  a n y ,  r e m e d i a l  a c t i o n  shou ld  be  t aken  
-1/ 

w i t h  r e s p e c t  t o  L a i r d ,  B i s s e l l  and Meeds, I n c . ,  ( "La i rd  B i s s e l l ' ' ) ,  

L o u i s  J .  Sneed ( l l S n e e d l l )  , Hanns E. Kuehner ("Kuehner") , Edgar F.  

I s a a c s  ( l l I s a a c s l l ), Harold  J .  Rau ("Rau"),  C o r t l a n d t  I n v e s t i n g  

C o r p o r a t i o n  ( " C o r t l a n d t " ) ,  Melvin  C a n t o r  ( l l C a n t o r l l ) ,  Samuel -E. Stone  

( l lS tone ' l ) ,  Max Reiter ( " R e i t e r " )  and Michael  Kramer ( l lKramer l l ) .  The 

o r d e r  i n s t i t u t i n g  t h i s  c o n s o l i d a t e d  p roceed ing  was i s s u e d  by t h e  

Commission on May 5 ,  1965 and a l l e g e d ,  among o t h e r  t h i n g s ,  t h a t  d u r i n g  

t h e  p e r i o d  from a p p r o x i m a t e l y  A p r i l  1961 th rough  September 1963,  

r e s p o n d e n t s  s i n g l y  and i n  c o n c e r t  w i l f u l l y  v i o l a t e d  S e c t i o n  1 7 ( a )  of  

t h e  S e c u r i t i e s  Act  o f  1933 ( " S e c u r i t i e s  Act1') and S e c t i o n s  1 0 ( b )  and 

1 5 ( c ) ( l )  of t h e  Exchange Act and R u l e s l o t - 5  and 1 5 c l - 2  t h e r e u n d e r  i n  

c o n n e c t i o n  w i t h  t h e  o f f e r  and sale o f  t h e  common s t o c k  and 6% con- 

v e r t i b l e  s u b o r d i n a t e d  d e b e n t u r e s  o f  Old Empire,  I n c .  ("Old Empire"or "OE1'). 

Dur ing  t h e  p r o c e e d i n g s  t h e  Comrnissionls  o r d e r  w a s  amended t o  a l l e g e  

t h a t  on F e b r u a r y  4 ,  1966 t h e  Un i t ed  S t a t e s  D i s t r i c t  Cour t  for the 

-1/ L a i r d , B i s s e l l  and Meeds, a g e n e r a l  p a r t n e r s h i p ,  was r e g i s t e r e d  
as a b r o k e r - d e a l e r  w i t h  t h e  Commission on J a n u a r y  1, 1936 pur-  
s u a n t  t o  S e c t i o n  1 5 ( b )  of  t h e  Exchange Act.  On Februa ry  18, 1948 
i t  became a l i m i t e d  p a r t n e r s h i p  and w a s  r e g i s t e r e d  as such.  
L a i r d ,  B i s s e l l  and Meeds, I n c .  , a Delaware  company, i n c o r p o r a t e d  
on O c t o b e r  1, 1965 was r e g i s t e r e d  w i t h  t h e  Commission as a b r o k e r  
d e a l e r  on November 28 ,  1965 and i s  a s u c c e s s o r  t o  t h e  p a r t n e r s h i p  
o f  t h e  same name. I n  a s t i p u l a t i o n  d a t e d  November 23 ,  1965 
e n t e r e d  i n t o  by t h e  D i v i s i o n  o f  T r a d i n g  and Markets  ( "Div i s ion1 ' )  
L a i r d ,  B i s s e l l  and Meeds, t h e  p a r t n e r s h i p  a g a i n s t  which t h i s  pro-  
c e e d i n g  had been i n s t i t u t e d  and L a i r d ,  B i s s e l l  and Meeds, I n c . ,  
t h e  s u c c e s s o r  c o r p o r a t i o n ,  t h i s  p roceed ing  was made a p p l i c a b l e  f o r  
a l l  pu rposes  t o  t h e  s u c c e s s o r  c o r p o r a t i o n .  



S o u t h e r n  D i s t r i c t  o f  N e w  York i s s u e d  a n  o r d e r  i n  S e c u r i t i e s  

and Exchange Commission v .  C o r t l a n d t  I n v e s t i n g  C o r p o r a t i o n  and 

Melvin  C a n t o r ,  66  C i v i l  A c t i o n  F i l e  No. 361 pe rmanen t ly  e n j o i n i n g  

C o r t l a n d t  and i t s  p r e s i d e n t ,  Melvin C a n t o r  f rom f u r t h e r  v i o l a t i n g  

S e c t i o n s  1 5 ( c ) ( l ) ,  1 5 ( c ) ( 2 )  and 1 5 ( c ) ( 3 )  o f  t h e  Exchange Act and 

R u l e s  1 5 c l - 2 ,  15c2-1  and 15c3-1 t h e r e u n d e r  and a p p o i n t i n g  a 

-2 / 
r e c e i v e r  f o r  C o r t l a n d t .  The i n j u n c t i v e  p r o c e e d i n g s  i n v o l v e d  v i o -  

l a t i o n s  o f  t h e  Commissionls  n e t  c a p i t a l  r u l e ,  f a i l u r e  t o  d i s c l o s e  

material f a c t s  c o n c e r n i n g  t h e  n e t  c a p i t a l  d e f i c i t  of  C o r t l a n d t ,  

and t h e  h y p o t h e c a t i o n  o f  	s e c u r i t i e s  c a r r i e d  f o r  t h e  a c c o u n t  o f  cus tomers .  

The f a c t s  p e r t a i n i n g  t o  t h i s  i n j u n c t i o n  were  n o t  d i s c l o s e d  

-3/ 
i n  C o r t l a n d t l s  Form B/D o r  i n  a n y  amendment t h e r e t o .  

A l l  p a r t i e s  t o  t h e  p r o c e e d i n g  f i l e d  answers  d e n y i n g  t h e  

a l l e g a t i o n s  c o n t a i n e d  i n  t h e  Commissionls  o r d e r .  A l l  p a r t i e s  e x c e p t  

S t o n e  were  r e p r e s e n t e d  and p a r t i c i p a t e d  i n  t h e  f o r m a l  h e a r i n g  h e l d  i n  

t h e s e  p r o c e e d i n g s .  Counsel  f o r  C o r t l a n d t  and C a n t o r  wi thdrew d u r i n g  

-2 / A s  t h e  Commission p o h t e d  o u t  i n  Kimball  S e c u r i t i e s ,  I n c . ,  39 S.E.C. 
921 (1923) :  

"The proof o f  t h e  e n t r y  o f  such  a n  i n j u n c t i o n ,  whe the r  based  
on t h e  d e f e n d a n t ' s  c o n s e n t  o r  o t h e r w i s e ,  and whe the r  t h e  
d e f e n d a n t  h a s  d e n i e d  t h e  a l l e g a t i o n s  o f  t h e  compla in t  o r  n o t ,  
may i n  i t s e l f  form a s u f f i c i e n t  b a s i s  f o r  a f i n d i n g  t h a t  revo-
c a t i o n  i s  i n  t h e  p u b l i c  i n t e r e s t . "  

-3/ I n  S t e r l i n g  S e c u r i t i e s  Company, 39 S.E.C. 487, t h e  Commission h e l d  
t h a t  where r e g i s t r a n t  

". . . knew t h a t  i t  had n o t  f i l e d  [an] amendment . . . 
i t s  f a i l u r e  t o  f i l e  a n  amendment was a w i l l f u l  v i o -  
l a t i o n  o f  R u l e  15b-2 p r e s c r i b e d  under  S e c t i o n  1 5 ( b )  of  
t h e  Exchange Ac t .  . . ?I As p r e s i d e n t  o f  t h e  r e g i s t r a n t ,  
C a n t o r  was u n d e r  a d u t y  t o  d e t e r m i n e  whe the r  t h e  f i l i n g  
had been consummated, and h i s  f a i l u r e  t o  d o  s o  c o n s t i -  
t u t e d  s u c h  n e g l i g e n c e  as t o  amount t o  w i l f u l n e s s .  



t h e  c o u r s e  of  t h e  h e a r i n g  and C a n t o r  r e p r e s e n t e d  C o r t l a n d t  and  him- 

s e l f  t h e r e a f t e r .  

Proposed  F i n d i n g s  o f  F a c t ,  C o n c l u s i o n s  o f  Law and b r i e f s  

were f i l e d  on  b e h a l f  o f  L a i r d , B i s s e l l  and  Meeds, L o u i s  J .  Sneed,  

Hanns E. Kuehner,  Edga r  F.  Isaacs, Haro ld  J. Rau,  Max R e i t e r  and  
-4/ 

Michae l  Kramer. Melvin  C a n t o r  f i l e d  P roposed  F i n d i n g s  o f  F a c t  and  Con- 

c l u s i o n s  o f  Law and a b r i e f  on h i s  own b e h a l f  a n d  a b r i e f  on b e h a l f  o f  

C o r t l a n d t  I n v e s t i n g  C o r p o r a t i o n .  Samuel S t o n e  d i d  n o t  a p p e a r  a t  t h e  

h e a r i n g  and  d i d  n o t  f i l e  any  P roposed  F i n d i n g s  o f  F a c t  and  C o n c l u s i o n s  

o f  Law o r  a b r i e f .  

The F i n d i n g s ,  C o n c l u s i o n s  and I n i t i a l  D e c i s i o n  made h e r e i n  are 

based  upon t h e  e n t i r e  r e c o r d  i n c l u d i n g  t h e  Proposed  F i n d i n g s ,  Conclu-

s i o n s  and  b r i e f s  f i l e d  by t h e  p a r t i e s  and  upon o b s e r v a t i o n  o f  t h e  

w i t n e s s e s  a t  t h e  h e a r i n g .  

L a i r d  B i s s e l l ' s  p r i n c i p a l  o f f i c e  is i n  Wilmington,  Delaware  and 

i t  h a s  b ranch  o f f i c e s  i n  New York C i t y ,  P h i l a d e l p h i a ,  N e w  Haven, and 

Dover, Delaware.  L a i r d  B i s s e l l  a l s o  h a s  a w h o l l y  owned s u b s i d i a r y  Swiss  

c o r p o r a t i o n ,  L a i r d ,  B i s s e l l  & Meeds, A.G.,  engaged i n  t h e  s t o c k  b r o k e r a g e  

b u s i n e s s  i n  Z u r i c h ,  S w i t z e r l a n d  which was employed i n  f u r t h e r a n c e  o f  

i t s  p a r e n t ' s  a l l e g e d l y  f r a u d u l e n t  t r a n s a c t i o n s  i n  t h e  s e c u r i t i e s  o f  

-4 / The proposed f i n d i n g s  o f  f a c t ,  c o n c l u s i o n s  o f  law and b r i e f s  
f i l e d  by L a i r d ,  B i s s e l l  and Meeds were  adop ted  i n  t o t o  by 
L o u i s  J. Sneed. L a i r d  B i s s e l l  a d o p t e d  t h e  proposed  f i n d i n g s  o f  
f a c t  and  c o n c l u s i o n s  o f  l a w  f i l e d  by r e s p o n d e n t s  Kuehner,  
I s a a c s  and Rau. Respondents  Kuehner ,  I s a a c s  and Rau j o i n e d  i n  
t h e  proposed  f i n d i n g s  o f  f a c t ,  c o n c l u s i o n s  o f  l a w  and b r i e f  o f  
r e s p o n d e n t s  L a i r d ,  B i s s e l l  and  Meeds, L a i r d ,  B i s s e l l  and Meeds, 
I n c .  and L o u i s  J .  Sneed. 
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Old Empire. 

L a i r d  B i s s e l l  i s  a member of t h e  New York and American 

S tock  Exchangesand o f  o t h e r  p r i n c i p g l  s t o c k  and commodity exchanges 

i n  t h e  Uni ted  S t a t e s  and of t h e  N a t i o n a l  A s s o c i a t i o n  of  S e c u r i t i e s  

D e a l e r s  ("NASD"). 

Sneed w a s  managing p a r t n e r  o f  La i rd  B i s s e l l ,  t h e  p a r t n e r s h i p ,  

from 1948 t o  1965 when h e  became a v i c e  p r e s i d e n t  and d i r e c t o r  

o f  t h e  s u c c e s s o r  c o r p o r a t i o n  and se rved  as such u n t i l  h i s  r e t i r e -

ment on  March 31, 1967. When L a i r d  B i s s e l l  was i n c o r p o r a t e d  i n  

O c t o b e r  1965,  Sneed became one o f  20 v i c e  p r e s i d e n t s ,  and a member of 

t h e  board of d i r e c t o r s  b u t  was n o t  on L a i r d  B i s s e l l ' s  e x e c u t i v e  

committee.  

Kuehner had been employed as a r e g i s t e r e d  r e p r e s e n t a t i v e  i n  

L a i r d  B i s s e l l l s  New York o f f i c e  from J a n u a r y  1959 t o  t h e  t ime o f  

h i s  r e t i r e m e n t  on March 31, 1967. He h a s  been i n  t h e  s e c u r i t i e s  

b u s i n e s s  s i n c e  1929. L a i r d  B i s s e l l  had also employed Kuehner t o  

w r i t e  economic l e t t e r s  and r e s e a r c h  r e p o r t s ,  f o r  which h e  r e c e i v e d  

a d d i t i o n a l  compensation. Kuehner majored i n  economics a t  t h e  U n i v e r s i t i e s  

o f  Hamburg and Munich, h a s  had t r a i n i n g  i n  a c c o u n t i n g ,  t aken  c o u r s e s  

i n  s e c u r i t i e s  a n a l y s i s  and inves tment  accoun t  management a t  t h e  New York 

I n s t i t u t e  of  F i n a n c e ,  and i s  a member of t h e  New York S o c i e t y  of  

S e c u r i t y  A n a l y s t s .  

On March 31,  1967 Sneed,  Kuehner, and L a i r d , B i s s e l l  and 

Meeds e n t e r e d  i n t o  agreements  whereby Sneed and Kuehner were r e t i r e d  
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f rom t h e  f i r m  and on  J u l y  24,  1967 a n  o r d e r  was i s s u e d  g r a n t i n g  a 

mot ion  t o  make such  ag reemen t s  p a r t  o f  t h e  r e c o r d  i n  t h i s  

p r o c e e d i n g .  

Isaacs is and  h a s  been  employed as a r e g i s t e r e d  r e p r e s e n t a t i v e  i n  

L a i r d  B i s s e l l ' s  Dover o f f i c e  s i n c e  1957.  Dur ing  t h e  p e r i o d  

i n v o l v e d  i n  t h i s  p r o c e e d i n g  I s a a c s  was co-manager o f  t h e  Dover  o f f i c e .  

P r i o r  t o  1957 I s a a c s  w a s  employed by t h e  De laware  S t a t e  P o l i c e .  

Rau is and  h a s  been employed as a r e g i s t e r e d  r e p r e s e n t a t i v e  by 

L a i r d  B i s s e l l  s i n c e  1960.  Dur ing  t h e  p e r i o d  i n v o l v e d  i n  t h i s  pro-  

c e e d i n g  h e  w a s  co-manager of L a i r d  B i s s e l l ' s  Dover o f f i c e .  Rau had 

had no e x p e r i e n c e  i n  t h e  s e c u r i t i e s  b u s i n e s s  p r i o r  t o  h i s  employ- 

ment by L a i r d  B i s s e l l .  
5 /-

C o r t l a n d t ,  a member o f  t h e  NASD, h a s  been  r e g i s t e r e d  w i t h  
1 
 6 / 

t h e  Commission as a b r o k e r - d e a l e r  s i n c e  March 1 4 ,  1957- w i t h  

o f f i c e s  l o c a t e d  i n  New York C i t y .  Sometime a f t e r  t h e  i s s u a n c e  o f  

t h e  permanent  i n j u n c t i o n  o f  F e b r u a r y  4 ,  1966,  C o r t l a n d t l s  b u s i n e s s  

o f f i c e  w a s  c l o s e d .  The r e c o r d  i n  t h i s  p r o c e e d i n g  d o e s  n o t  r e f l e c t  

-5 1 C o r t l a n d t  was e x p e l l e d  from membership i n  t h e  NASD by a d e c i s i o n  
o f  t h e  Board o f  Governors  d a t e d  J u n e  11, 1964. C a n t o r  was 
found t o  be  a c a u s e  o f  t h e  e x p u l s i o n  o f  C o r t l a n d t  from t h e  
NASD. The Commission on r ev iew on August  2 4 ,  1965 o r d e r e d  
t h e  e x p u l s i o n  reduced t o  s u s p e n s i o n  f o r  30 d a y s .  The c a s e  
i n v o l v e d  v i o l a t i o n s  o f :  S e c t i o n s  1 and 4  o f  A r t i c l e  I11 o f  t h e  
R u l e s  o f  F a i r  P r a c t i c e  o f  t h e  NASD; R e g u l a t i o n  T o f  t h e  
F e d e r a l  R e s e r v e  Board;  and R u l e s  15c3-1  and 15c2-1  u n d e r  t h e  
Exchange Act  ( O f f i c i a l  F i l e  No. A-10-2, Vol .  1 . )  

-6 1 C o r t l a n d t  was o r i g i n a l l y  i n c o r p o r a t e d  u n d e r  t h e  name o f  Berg ,  
C a n t o r  & Co., I n c .  and became r e g i s t e r e d  w i t h  t h e  Commission a s  
a b r o k e r - d e a l e r  on F e b r u a r y  1 3 ,  1957. On March 1 4 ,  1957 a n  
amendment was f i l e d  chang ing  t h e  name o f  t h e  r e g i s t r a n t  t o  
C o r t l a n d t  I n v e s t i n g  C o r p o r a t i o n .  
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t h a t  C o r t l a n d t  h a s  engaged i n  b u s i n e s s  s i n c e  i t s  o f f i c e  w a s  c l o s e d .  

C a n t o r  i s  p r e s i d e n t ,  t r e a s u r e r ,  s e c r e t a r y ,  d i r e c t o r  and  

s o l e  s h a r e h o l d e r  o f  C o r t l a n d t .  H e  d i d  a l l  t h e  h i r i n g  f o r  t h e  f i r m  

and t o o k  f u l l  c h a r g e  o f  a l l  of  C o r t l a n d t l s  a c t i v i t i e s .  C a n t o r  

h a s  been  i n  t h e  s e c u r i t i e s  b u s i ~ e s s  s i n c e  1950 and had been a s s o -  

c i a t e d  w i t h  f i v e  b r o k e r - d e a l e r s  p r i o r  t o  t h e  o r g a n i z a t i o n  and  

r e g i s t r a t i o n  o f  C o r t l a n d t .  

S t o n e  w a s  employed by C o r t l a n d t  d u r i n g  t h e  e n t i r e  p e r i o d  

i n v o l v e d  i n  t h i s  p r o c e e d i n g  a n d  had become a r e g i s t e r e d  r e p r e s e n t a t i v e  

i n  March 1956. He had been  p r e v i o u s l y  employed by C o r t l a n d t  i n  

1957 and a g a i n  i n  1960.  D u r i n g  t h e  p e r i o d  f rom March 1956 t o  

December 1961,  S t o n e  h e l d  t w e l v e  d i f f e r e n t  j o b s  as a r e g i s t e r e d  

r e p r e s e n t a t i v e  w i t h  e i g h t  d i f f e r e n t  b r o k e r s .  S t o n e  was t h e  p r e s i d e n t  

and  c o n t r o l l i n g  s t o c k h o l d e r  o f  S.A.E. C o r p o r a t i o n  whose r e g i s t r a -  

t i o n  as  a b r o k e r - d e a l e r  was d e n i e d  by t h e  Commission on November 

28 ,  1962. The g rounds  f o r  t h e  d e n i a l  were t h e  f i l i n g  o f  f a l s e  

f i n a n c i a l  s t a t e m e n t s  o f  t h e  c o r p o r a t i o n  and  f a l s e  i n f o r m a t i o n  as t o  

S t o n e ' s  p r i o r  employment e x p e r i e n c e  on Form B/D, i n  v i o l a t i o n  o f  

S e c t i o n  1 5 ( b )  o f  t h e  Exchange Ac t  a n d  t h e  r u l e s  t h e r e u n d e r .  S t o n e  

-71 
was found t o  h a v e  a i d e d  and a b e t t e d  such  v i o l a t i o n s .  

R e i t e r  was employed by C o r t l a n d t  b e g i n n i n g  i n  May 1962 and 

t h r o u g h o u t  t h e  b a l a n c e  o f  t h e  p e r i o d  i n v o l v e d  i n  t h i s  p r o c e e d i n g ,  

R e i t e r  was employed a s  a  r e g i s t e r e d  r e p r e s e n t a t i v e  o f  M . J .  R e i t e r  & Co. 

-71 S e c u r i t i e s  Exchange Act  R e l e a s e  No. 6956;  O f f i c i a l  F i l e  No. 8-9529. 



f rom J a n u a r y  1959 t o  A p r i l  1962,  and d u r i n g  p a r t  of  A p r i l  1962 a t  

S.P. L e v i n e  & CO., L ~ c .  

Kramer was employed as a r e g i s t e r e d  r e p r e s e n t a t i v e  by 

C o r t l a n d t  f rom O c t o b e r  1962 and t h r o u g h o u t  t h e  b a l a n c e  o f  t h e  

p e r i o d  invo lved  i n  t h i s  p r o c e e d i n g .  Kramer e n t e r e d  t h e  s e c u r i t i e s  

b u s i n e s s  i n  1953 and between t h a t  t i m e  and 1962 was employed by 

s i x t e e n  d i f f e r e n t  b r o k e r - d e a l e r s .  

Old Empire succeeded t o  a b u s i n e s s  which was founded i n  1939 

by t h e  DeElorza  f a m i l y  and had i t s  p l a n t  i n  Newark, New .Jersey .  

I n  1954 Old Empire was i n c o r p o r a t e d  u n d e r  t h e  laws of  N e w  J e r s e y .  

I n  March 1964,  Old Empire f i l e d  i n  t h e  U n i t e d  S t a t e s  D i s t r i c t  C o u r t  

f o r  t h e  D i s t r i c t  o f  New J e r s e y  a p e t i t i o n  f o r  a n  a r r angemen t  u n d e r  

C h a p t e r  X I  o f  t h e  Bankrup tcy  Ac t  and s t a t e d  t h a t  t h e  company was 

b a n k r u p t .  

From 1939 t o  1960 Old Empire had been  p r i m a r i l y  engaged i n  

making and d i s t r i b u t i n g  p r o p r i e t a r y  and s t a n d a r d  t o i l e t r i e s ,  


c o s m e t i c s  and  household  s p e c i a l t i e s  as a c o n t r a c t  m a n u f a c t u r e r  a n d .  


package r  f o r  o t h e r s  i n c l u d i n g  d i s t r i b u t o r s  o f  some well-known and  h i g h l y  
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a d v e r t i s e d  t o i l e t r i e s  and  i t  a l s o  engaged i n  a e r o s a l  packaging .  

John DeElorza w a s  p r e s i d e n t ,  a d i r e c t o r  and owner o f  a p p r o x i -

m a t e l y  12% of  t h e  s t o c k  o f  Old Empire a f t e r  i t  went p u b l i c .  

H e r b e r t  Carde ,  a r e g i s t e r e d  p h a r m a c i s t ,  was p r e s i d e n t ,  t r e a s u r e r  

and p r i n c i p a l  s t o c k h o l d e r  o f  Garde Drug h o l d i n g  a p p r o x i m a t e l y  802 o f  i t s  

s t o c k .  A f t e r  Garde Drug w a s  a c q u i r e d  by Old Empire,  Garde became 

-8 / Old Empire had manufac tu red  some p h a r m a c e u t i c a l s .  Old  Empire had 
a l s o  manufac tu red  and d i s t r i b u t e d  i t s  own brand name items which 
accoun ted  f o r  a p p r o x i m a t e l y  3 0 b f  i t s  t o t a l  sales. A f t e r  1960,  
Old Empire expanded i n t o  t h e  p h a r m a c e u t i c a l  f i e l d  t h r o u g h  a c q u i -  
s i t i o n s  and manufac tu red  and d i s t r i b u t e d  p r i m a r i l y  f o r  i t s  own a c c o u n t .  



v i c e  p r e s i d e n t  o f  Old Empire and w a s  e l e c t e d  t o  i t s  Board of 

D i r e c t o r s  and  became p r e s i d e n t  o f  E h y s i c i a n s l  Drug and Supp ly ,  

a n o t h e r  s u b s i d i a r y  o f  Old Empire ,  s e c r e t a r y  o f  Welton Company, 

a l s o  a  s u b s i d i a r y  o f  Old Empire ,  and  a d i r e c t o r  o f  bo th .  

John Horn was a d i r e c t o r  o f  Old Empire ,  Garde  Drug, and  Welton 

Company and c o n t r o l  l e d  a c o r p o r a t i o n  which owned a p p r o x i m a t e l y  

129, o f  t h e  s t o c k  o f  Old Empire. H e  p a r t i c i p a t e d  w i t h  DeElo rza  

i n  many a s p e c t s  o f  management o f  Old Empire and  was p a r t i c u -

l a r l y  a c t i v e  i n  t h e  a c q u i s i t i o m  o f  Old Empire .  

Hanns Maucher was a v i c e  p r e s i d e n t  o f  Old E h p i r e  and  a member 

o f  i t s  Board o f  D i r e c t o r s .  H e  was t h e  s a l e s  manager i n  c h a r g e  

o f  t h e  C o n t r a c t  Packag ing  D i v i s i o n .  

DeElo rza ,  Garde ,  and  Maucher were w i t n e s s e s  i n  t h i s  

p r o c e e d i n g .  

The p r i n c i p a l  c h a r g e s  made by t h e  D i v i s i o n  were  t h a t  t h e  

r e s p o n d e n t s  s i n g l y  a n d  i n  c o n c e r t  had v i o l a t e d  t h e  a n t i - f r a u d  

p r o v i s i o n s  o f  t h e  S e c u r i t i e s  A c t s  between A p r i l  1961 and  September  

1963  i n  t h a t  t h e  r e s p o n d e n t  L a i r d ,  B i s s e l l  and  Meeds by i t s  

managing p a r t n e r  Sneed and  by i t s  r e g i s t e r e d  r e p r e s e n t a t i v e  

Kuehner p r e p a r e d  two m a t e r i a l l y  f a l s e  and m i s l e a d i n g  marke t  l e t t e r s ,  

t h e  f i r s t  d a t e d  February ,  1962 and t h e  second d a t e d  August, 1962 

c o n t a i n i n g ,  among o t h e r  t h i n g s ,  f a l s e  and  m i s l e a d i n g  s t a t e m e n t s  

c o n c e r n i n g  Old E m p i r e ' s  sales and e a r n i n g s ,  i ts  v i t a m i n  a n d  g e n e r i c  d r u g  

programs and o t h e r  a s p e c t s  o f  i t s  b u s i n e s s ,  and  c o n t a i n i n g  u n w a r r a n t e d l y  

o p t i m i s t i c  s t a t e m e n t s  c o n c e r n i n g  f u t u r e  sales a n d  e a r n i n g s  a n d  t h a t  s u c h  

documents were w i d e l y  d i s t r i b u t e d  t h r o u g h  t h e  m a i l s  by a l l  t h e  



r e s p o n d e n t s  and a t  t h e  same t ime  a l l  t h e  r e s p o n d e n t s  made numerous 

m a t e r i a l l y  f a l s e  and m i s l e a d i n g  r e p r e s e n t a t i o n s ,  p r i n c i p a l l y  o v e r  

t h e  t e l e p h o n e , t o  members of  t h e  i n v e s t i n g  p u b l i c  i n  c o n n e c t i o n  w i t h  

t h e  p u r c h a s e  and s a l e  o f  such  s e c u r i t i e s .  

P r i o r  t o  August, 1962 C o r t l a n d t  , C a n t o r ,  i t s  p r e s i d e n t ,  a n d  

i t s  r e g i s t e r e d  r e p r e s e n t a t i v e s  had employed t h e  Februa ry  1962 

market  l e t t e r  i n  o f f e r i n g  and s e l l i n g  t h e  s e c u r i t i e s  of  Old Empire.  

The a l l e g e d  f a l s e  and m i s l e a d i n g  s t a t e m e n t s  i n  t h e  August  

1962 market  l e t t e r s  were i d e n t i c a l  i n  most r e s p e c t s  t o  t h o s e  a p p e a r i n g  

i n  t h e  Februa ry  marke t  l e t t e r ,  b u t  were more m i s l e a d i n g  i n  t h a t  

t h e  August  market  l e t t e r  o m i t t e d  t o  s t a t e  t h a t  t h e  f i n a n c i a l  con-

d i t i o n  of  Old Empire had d e t e r i o r a t e d  s u b s t a n t i a l l y  i n  t h e  p e r i o d  

between t h e  w r i t i n g  and d i s t r i b u t i o n  o f  t h e  Februa ry  market  l e t t e r  

and t h e  w r i t i n g  and d i s t r i b u t i o n  o f  t h e  August  market  l e t t e r .  

The p r e p a r a t i o n  and d i s t r i b u t i o n  o f  t h e  August  marke t  l e t t e r  

r e s u l t e d  f rom a r e q u e s t  by C a n t o r  o f  Kuehner f o r  a d d i t i o n a l  c o p i e s  

o f  t h e  Februa ry  market  l e t t e r .  Kuehner r e q u e s t e d  a u t h o r i z a t i o n  

from Sneed,  h i s  s u p e r i o r  a t  L a i r d ,  B i s s e l l  and Meeds . to  f u r n i s h  

C o r t l a n d t  w i t h  a d d i t i o n a l  c o p i e s  o f  t h e  Februa ry  marke t  l e t t e r .  

Sneed i n s t r u c t e d  Kuehner i n  August ,  1962 t o  upda te  t h e  F e b r u a r y  l e t t e r  

and t o  f u r n i s h  c o p i e s  of  such updated  l e t t e r  t o  C o r t l a n d t .  Sneed 

i n  a t e l e p h o n e  c o n v e r s a t i o n  i n i t i a t e d  by Can to r  informed him t h a t  

t h e  Februa ry  marke t  l e t t e r  was b e i n g  updated  and t h a t  h e  would be  

f u r n i s h e d  w i t h  c o p i e s  of  t h e  updated  l e t t e r .  Sneed was t h e  p r i n c i p a l  
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w r i t e r  o f  t h e  February, 1962 market l e t t e r .  Kuehner updated and 

r e v i s e d  t h e  February market l e t t e r  i n  August,1962. 

D e s p i t e  Sneed 1s i n s t r u c t i o n s  t o  Kuehner t o  upda te  t h e  

February  market l e t t e r ,  L a i r d  B i s s e l l  as w e l l  as Sneed claimed 

ignorance  concerning t h e  g i v i n g  o f  any o r d e r  by them t o  t h e  p r i n t e r  

t o  p r i n t  and d e l i v e r  t h e  August market l e t t e r  t o  C o r t l a n d t .  

However, t h e  ev idence  r e f l e c t e d  t h a t  t h e  same p r i n t e r  who p r i n t e d  

t h e  February  l e t t e r  f o r  L a i r d  B i s s e l l  p r i n t e d  1,500 c o p i e s  o f  t h e  

August market l e t t e r .  Both t h e  February and t h e  August market 

l e t t e r s  were on t h e  l e t t e r h e a d  o f  L a i r d  B i s s e l l .  One thousand 

c o p i e s  of t h e  August market l e t t e r  w e r e  d e l i v e r e d  t o  C o r t l a n d t ,  

They were s e n t  back t o  t h e  p r i n t e r  t o  have b l u e  covers  p laced on 

such market l e t t e r s .  C o r t l a n d t  t h e r e a f t e r  s e n t  a check t o  L a i r d  

B i s s e l l  f o r  t h e  d e l i v e r y  t o  i t  of t h e  August market l e t t e r  w i t h  

b l u e  c o v e r s .  The remaining 500 c o p i e s  of t h e  August market l e t t e r s  

were k e p t  i n  L a i r d  B i s s e l l l s  New York branch o f f i c e  and a p p a r e n t l y  

were never  used by L a i r d  B i s s e l l .  The charge  f o r  p l a c i n g  b l u e  

c o v e r s  on t h e  August market l e t t e r s  a c c o r d i n g  t o  a b i l l  addressed  

to L a i r d  B i s s e l l  by t h e  p r i n t e r ,  which was rece ived  i n  evidence,  

was $150. L a i r d  B i s s e l l  r ece ived  a check from C o r t l a n d t  f o r  $150 

which t h e y  c r e d i t e d  t o  a d v e r t i s i n g  and l i t e r a t u r e .  

L a i r d  B i s s e l l  claimed t h a t  Kuehner had made a n  o r a l  r e q u e s t  

of Can tor  pursuan t  t o  a d i r e c t i o n  by Kuehner ls  s u p e r i o r  i n  i t s  

New York branch o f f i c e  t o  r e t u r n  t o  L a i r d  B i s s e l l  t h e  c o p i e s  o f  t h e  

market  l e t t e r  which had been d e l i v e r e d  t o  C o r t l a n d t  by t h e  p r i n t e r  
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and i n  t h i s  c o n n e c t i o n  t h e y  p r e s e n t e d  t h e  t e s t i m o n y  o f  K u e h n e r l s  

s u p e r i o r  i n  i t s  New York b ranch  o f f i c e  t o  t h e  e f f e c t  t h a t  h e  had 

t o l d  Kuehner t o  o b t a i n  t h e  r e t u r n  o f  t h e  August  market  l e t t e r  

f rom Cor t l and t . 
The h e a r i n g  examiner  c r e d i t s  t h e  t e s t i m o n y  o f  K u e h n e r l s  

s u p e r i o r  t o  t h e  e f f e c t  t h a t  h e  had o b j e c t e d  t o  t h e  u s e  o f  t h e  August  

marke t  l e t t e r  by C o r t l a n d t  and h i s  f u r t h e r  t e s t i m o n y  t h a t  h e  had 

a s k e d  Kuehner t o  o b t a i n  t h e  r e t u r n  o f  t h e  Augus t ,  1962 marke t  

l e t t e r .  Kuehner t e s t i f i e d  t h a t  h e  had asked C a n t o r  t o  r e t u r n  t h e  

Augus t  marke t  l e t t e r .  C a n t o r  d e n i e d  t h a t  h e  had r e c e i v e d  a n y  

t e l e p h o n i c  o r  o r a l  r e q u e s t  f rom Kuehner o r  anyone a t  L a i r d  B i s s e l l  

f o r  t h e  r e t u r n  o f  t h e  August  marke t  l e t t e r s  which had been  d e l i v e r e d  

t o  him. L a i r d  B i s s e l l  n e v e r  w r o t e  t o  C o r t l a n d t  demanding t h e  

r e t u r n  o f  t h e  August  marke t  l e t t e r  o r  o f f e r i n g  t o  r e t u r n  t h e  $150 

p a i d  by t h e  company, n o r  d i d  i t  t a k e  any o t h e r  s t e p s  t o  r e c o v e r  t h e  

August  marke t  l e t t e r  from C o r t l a n d t  o r  p r e v e n t  i t s  u s e  by C o r t l a n d t  and 

i t s  r e g i s t e r e d  r e p r e s e n t a t i v e s .  

The h e a r i n g  examiner  h e a r d  and obse rved  t h e  w i t n e s s e s  and c r e d i t s  

C a n t o r ' s  t e s t i m o n y  t h a t  no  demand w a s  made upon him by L a i r d  B i s s e l l ,  o r  

Kuehner,  o r  any  o t h e r  pe r son  f o r  t h e  r e t u r n  o f  any  c o p i e s  o f  t h e  August ,  

1962 marke t  l e t t e r  r e c e i v e d  by him. C o r t l a n d t  used  t h e  ~ u g u s t ,  1962 

marke t  l e t t e r s  e x t e n s i v e l y  i n  making s a l e s  o f  OE s t o c k ,  m a i l i n g  i t  t o  

numerous p e r s o n s .  

A s  a concomi tan t  t o  t h e  d i s t r i b u t i o n  o f  t h e  market  l e t t e r s ,  a l l  

t h e  r e s p o n d e n t s ,  e x c e p t  Sneed,  made numerous t e l e p h o n e  c a l l s  t o  i n v e s t o r s  

t o  s e l l  them Old EjTlpire s e c u r i t i e s .  I n  t h i s  c o n n e c t i o n  a l l  t h e  i n d i v i d -



- 12  -

u a l  r e s p o n d e n t s ,  e x c e p t  Sneed,  made g r o s s l y  f a l s e  and m i s l e a d i n g  s ta te-

ments  t o  i n v e s t o r s  t o  pe r suade  them t o  pu rchase  Old Empire s e c u r i t i e s  

and i n  some c a s e s  n o t  t o  s e l l  Old Empire s e c u r i t i e s  which t h e y  had 

purchased.  Not o n l y  t h e  marke t  l e t t e r s  b u t  t h e  t e l e p h o n e  s o l i c i t a t i o n s  

as w e l l  had an  i m p o r t a n t  e f f e c t  i n  i n c r e a s i n g  t h e  s a l e  by r e s p o n d e n t s  o f  

Old Empire s e c u r i t i e s .  

A f t e r  t h e  p r i n t i n g  and d i s t r i b u t i o n  o f  t h e  F e b r u a r y  marke t  

l e t t e r  t h e r e  was a marked i n c r e a s e  i n  t h e  sale o f  Old Empire s t o c k .  

F o r  example,  f o r  t h e  t h r e e  months f rom November 1961 t o  J a n u a r y  1962 

L a i r d  B i s s e l l  bough t  10 ,202 s h a r e s  o f  Old Empire b u t  s o l d  o n l y  3 ,755,  

t h u s  i n c r e a s i n g  i t s  long  p o s i t i o n  f rom 21,960 s h a r e s  t o  28,407 s h a r e s .  

Dur ing  t h e  months o f  F e b r u a r y  and March 1962,  L a i r d  B i s s e l l  bought  

14 ,068  s h a r e s  o f  Old Empire and s o l d  33,295. Thus ,  i n  t h e s e  two 

months L a i r d  B i s s e l l ' s  n e t  sales of  19 ,227 s h a r e s  reduced i t s  l o n g  

p o s i t i o n  f rom 28,407 s h a r e s  t o  9 ,180 s h a r e s .  

I n  J u n e  1962 C o r t l a n d t  had a long  p o s i t i o n  o f  7 s h a r e s  of  Old 

Empire. I n  J u l y  1962 C o r t l a n d t  bought  2 ,700 s h a r e s  b u t  s o l d  8 , 6 0 0  

s h a r e s ,  i . e . ,  C o r t l a n d t  was i n  a s h o r t  p o s i t i o n  by 5,893. s h a r e s  a t  

t h e  same t i m e  t h a t  i t  was u s i n g  t h e  F e b r u a r y  market  le t ter  and engag ing  

i n  t e l e p h o n e  s o l i c i t a t i o n s  t o  drum up sales o f  Old Empire s t o c k .  

Both  t h e  F e b r u a r y  and t h e  August  marke t  le t ters  when viewed as 

e n t i t i e s  gave  a glowing p i c t u r e  o f  a s e a s o n e d ,  expanding and 

s u c c e s s f u l  company f r e e  of  s e r i o u s  f i n a n c i a l  p rob lems ,  which w a s  

e n j o y i n g  s u b s t a n t i a l l y  i n c r e a s e d  p r o f i t s  i n  f i s c a l  y e a r  ended J a n u a r y  31 ,  

1962 and b o t h  l e t t e r s  c o n t a i n e d  p r e d i c t i o n s  of s u b s t a n t i a l l y  i n c r e a s e d  



- 1 3  -

p r o f i t s  f o r  Old Empire f o r  f i s c a l  y e a r  1963. The let ters  p i c t u r e d  a 

company which w a s  on t h e  road t o  s u b s t a n t i a l l y  g r e a t e r  p r o f i t s  i n  t h e  

immediate f u t u r e  t h a n  i t  had en joyed  i n  t h e  p a s t .  The market  le t ters  

made p r e d i c t i o n s  of g r e a t l y  i n c r e a s e d  e a r n i n g s  w i t h o u t  r e a s o n a b l e  b a s i s  

and c o n t a i n e d  o p t i m i s t i c  p r e d i c t i o n s  w i t h o u t  r e a s o n a b l e  s u p p o r t .  F u r t h e r  

t h e  l e t t e r s  p r e s e n t e d  f a l s e  and m i s l e a d i n g  c l a i m s  of  c o m p l e t e l y  s u c c e s s -

f u l  programs which had been i n s t i t u t e d  by Old Empire r e l a t i n g  t o  t h e  sale 

o f  v i t a m i n s  and made u n w a r r a n t e d l y  o p t i m i s t i c  r e p r e s e n t a t i o n s  c o n c e r n i n g  

i t s  g e n e r i c  d r u g  program. The August l e t t e r  gave  t h e  i m p r e s s i o n  t h a t  

e a r n i n g s  had gone up  o v e r  800% between f i s c a l  y e a r  1961 and f i s c a l  y e a r  

1962 and b o t h  l e t t e r s  p r e d i c t e d  t h a t  e a r n i n g s  i n  f i s c a l  y e a r  1963 would 

be 250% h i g h e r  than  t h e y  had been i n  f i s c a l  y e a r  1962. 

There  w a s  n o t h i n g  i n  t h e  market  l e t t e r s  d e s c r i b i n g  t h e  h i g h l y  

s p e c u l a t i v e  a s p e c t s  of  Old Empire as a s e c u r i t y  o r  i n d i c a t i n g  t h e  pos-  

s i b i l i t y  of  f a i l u r e  o r  i n f o r m i n g  t h e  r e a d e r s  o f  t h e  p r e c a r i o u s l y  t i g h t  

c a s h  and working c a p i t a l  p o s i t i o n  of  Old Empire from which i t  had s u f f e r e d  

th roughou t  t h e  p e r i o d  invo lved  i n  t h i s  p r o c e e d i n g  and which was 

p a r t i c u l a r l y  a c u t e  d u r i n g  f i s c a l  y e a r  ended J a n u a r y  31 ,  1962 when i t  

s t a r t e d  making l a r g e  e x p e n d i t u r e s  i n  t h e  p r o d u c t i o n  of a n  i n v e n t o r y  of 

v i t a m i n s  and g e n e r i c  d r u g s .  Nor d i d  t h e  market  l e t t e r s  r e f e r  t o  t h e  

s e r i o u s  p r o d u c t i o n  and d e l i v e r y  problems of  t h e  company i n  1961 and 1962 

i n  c o n n e c t i o n  w i t h  t h e  manufac tu re  and d i s t r i b u t i o n , o f  i t s  v i t a m i n  and 

g e n e r i c  d r u g  p r o d u c t s .  

The market  l e t t e r s  were n o t  o n l y  m i s l e a d i n g  when read  as a whole 

b u t  c o n t a i n e d  s p e c i f i c  s t a t e m e n t s  which were o f  themse lves  h i g h l y  m i s -

l e a d i n g ,  p a r t i c u l a r l y  c o n c e r n i n g  t h e  company's sales and e a r n i n g s ,  w i t h  



r e g a r d  t o  i t s  programs c o n c e r n i n g  sales of  v i t a m i n s  and g e n e r i c  d r u g s ,  

and w i t h  r e g a r d  t o  i ts  p e r s o n n e l  and i t s  p l a n t  and f a c i l i t i e s .  

I n  a d d i t i o n ,  t h e  marke t  l e t t e r s  c o n t a i n e d  omiss ions  of  f a c t  which 

were m a t e r i a l  t o  a n  u n d e r s t a n d i n g  o f  Old Empire ' s  h i g h l y  s p e c u l a t i v e  

and haza rdous  f i n a n c i a l  c o n d i t i o n  d u r i n g  t h e  s u b s t a n t i a l  p e r i o d  of  t i m e  

when t h e  marke t  l e t t e r s  Vere b e i n g  used  t o  se l l  Old Empire s e c u r i t i e s .  

S p e c i f i c a l l y ,  when d e s c r i b i n g  t h e  company's p a s t  e a r n i n g s  h i s t o r y  t h e  

market  le t ters  f a i l e d  t o  s e t  f o r t h  t h e  f a c t s  c o n c e r n i n g  t h e  company's 

f l u c t u a t i n g  h i s t o r y  o f  e a r n i n g s ,  o r  t o  s t a t e  t h a t  i t s  working c a p i t a l  

w a s  a lways  i n s u f f i c i e n t  d u r i n g  the p e r i o d  when t h e  l e t t e r s  were employed; 

t h a t  i ts  c a s h  p o s i t i o n  w g s  p r e c a r i o u s l y  low a t  a l l  times; t h a t  s u b s t a n t i a l  

amounts of  a c c o u n t s  r e c e i v a b l e s  were of  d o u b t f u l  c o l  l e c t a b i l i t y  , and t h a t  

i n v e n t o r y  became p r e c a r i o u s l y  h i g h  and c o u l d  n o t  be  c o n v e r t e d  i n t o  c a s h  

w i t h i n  a r e a s o n a b l e  p e r i o d ;  and t h a t  i n t e r e s t  c h a r g e s  and f a c t o r i n g  c h a r g e s  

t h e r e a f t e r  became e x t r e m e l y  c o s t l y  t o  t h e  company and became a s e r i o u s  

d r a i n  on i t s  a l r e a d y  t h i n  working c a p i t a l .  

Old E m p i r e ' s  f i r s t  o f f e r i n g  of  s e c u r i t i e s  t o  t h e  p u b l i c  

was made i n  December 1955. T h i s  was a n  o f f e r i n g  o f  300,000 s h a r e s  

of common s t o c k  a t  $1.00 p e r  s h a r e .  However, o n l y  20,490 s h a r e s  

were  s o l d .  

I n  t h e  la te  s p r i n g  of 1959,  Kuehner,  a t  S n e e d t s  r e q u e s t  

i n s p e c t e d  Old Empi re ' s  p l a n t  i n  Newark and t a l k e d  w i t h  DeElorza  

and Horn i n  c o n n e c t i o n  w i t h  a p r ~ p ~ s e d  i t sR e g u l a t i o n  A o f f e r i n g  o f  
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common s t o c k .  Kuehner t h e r e a f t e r  r e p o r t e d  t o  Sneed concern ing  t h e  

r e s u l t s  o f  h i s  i n s p e c t i o n  and d i s c u s s i o n s .  Sneed, Kuehner, DeElorza  

and Horn had s e v e r a l  meet ings  t h e r e a f t e r  and L a i r d  B i s s e l l  t h e n  

e n t e r e d  i n t o  a n  u n d e r w r i t i n g  agreement w i t h  Old Empire on November 

30, 1959 i n  connec t ion  w i t h  a R e g u l a t i o n  A o f f e r i n g  of 240,000 

s h a r e s  of  Old Empire common s t o c k  a t  a p r i c e  o f  $1.25 p e r  s h a r e .  

L a i r d  B i s s e l l  as p a r t  o f  t h e  u n d e r w r i t i n g  agreement was g i v e n  t h e  

r i g h t  t o  d e s i g n a t e  o n e  person as a d i r e c t o r  of  Old Empire. L a i r d  

B i s s e l l  a l s o  r e c e i v e d ,  a t  a c o s t  of  1 0  c e n t s  p e r  s h a r e ,  a n  o p t i o n  

t o  purchase  30,000 s h a r e s  o f  Old Empire a t  $1.40 pe r  s h a r e  which 

was n o t  t o  b e  e x e r c i s e d  u n t i l  t h i r t e e n  months a f t e r  t h e  e f f e c t i v e  

d a t e  o f  t h e  R e g u l a t i o n  A o f f e r i n g  and w a s  t o  c o n t i n u e  t h e r e a f t e r  

f o r  t w e n t y - t h r e e  months. The R e g u l a t i o n  A o f f e r i n g  was completed 

on  J a n u a r y  14,  1960. 

I n  February ,  1960, i n  accordance  w i t h  t h e  u n d e r w r i t i n g  agreement 

Kuehner was e l e c t e d  t o  Old Empire ' s  Board of  D i r e c t o r s  as t h e  

d e s i g n e e  o f  L a i r d  B i s s e l l .  

The s e l l i n g  c i r c u l a r  d a t e d  December 29, 1959 employed i n  

c o n n e c t i o n  w i t h  t h e  R e g u l a t i o n  A o f f e r i n g  provided i n  p e r t i n e n t  p a r t  

t h a t :  

"Af te r  payment of t h e  u n d e r w r i t e r ' s  commissions, 
t h e  n e t  proceeds  t o  t h e  C o r p o r a t i o n  w i l l  be  $264,000 
and w i l l  b e  a p p l i e d  as f o l l o w s :  

U n d e r w r i t e r ' s  Expense Allowance 
Es t ima ted  Expense of I s s u e .  . . 
A c q u i s i t i o n  o f  New S u b s i d i a r y  o r  

Development of  S a l e s  F o r c e  . . 

. . . . . 

. . . . . 
. . . . . 

$ 5,000 
10,000 

LOO ,000 
.< 



On Account of Re t i r ement  of  
C u r r e n t  L i a b i l i t i e s .  . . . . . . . . $ 50,000 

Purchase  of  N e w  Equipment . . . . . .  15,000 
I n v e n t o r y  Purchase  . . . . . . . . . .  30,000 
Working C a p i t a l  f o r  General  

Corpora te  Purposes  . . . . . . . . .  34,000 


T o t a l  . . . . . . . . . $ 264,000 


On February  26, 1960,  Old Empire e n t e r e d  i n t o  agreements  
9/ 

w i t h  Welton L a b o r a t o r i e s ,  I n c .  (Welton ~ a b s l a n d  i t s  s t o c k h o l d e r s  

which provided i n  p e r t i n e n t  p a r t  ( 1 )  f o r  l o a n s  by Old Empire t o  

Welton of up t o  $75,000, ( 2 )  a n  o p t i o n  t o  t h e  company t o  a c q u i r e  

a l l  of t h e  o u t s t a n d i n g  s t o c k  of Welton f o r  $100, and ( 3 )  i n  t h e  

e v e n t  of  t h e  e x e r c i s e  of t h e  o p t i o n  t h e  c l o s i n g  would t a k e  p l a c e  

as of January  1 6 ,  1960. 

A s  of J a n u a r y  16 ,  1960,  Welton had a net  d e f i c i t  of 

$169,994. A s  a r e s u l t  of  t h e  e x e r c i s e  of t h e  o p t i o n ,  Welton Labs 

became a whol ly  owned s u b s i d i a r y  o f  Old Empire and a loan  i n  t h e  

amount o f  $65,000 made by Old Empire became an inves tment  by t h e  

company i n  Welton Labs ,  t h e  t r a n s a c t i o n  be ing  r e f l e c t e d  on t h e  

company's books i n  t h e  amount o f  $48,070 r e p r e s e n t i n g  good w i l l  

of We1 ton  Labs. 

I n  a r e p o r t  p u r s u a n t  t o  Rule  260 of Regu la t ion  A f i l e d  by , 

Old Empire on August 9, 1960,  t h e  company r e p o r t e d  t h a t  t h e  o f f e r i n g  

had been completed on J a n u a r y  14, 1960 and t h a t  t h e  n e t  proceeds  

r e c e i v e d  f rom t h e  r e g u l a t i o n  A o f f e r i n g  were $248,649 and t h a t  

-9 / Welton L a b o r a t o r i e s ,  I n c .  had been engaged i n  t h e  d i s t r i b u t i o n  
of d r u g s  manufactured by S tandard  Drug Company, and had been 
o p e r a t e d  a s  a d i v i s i o n  of t h e  lat ter company. 



t h e s e  proceeds had been employed a s  fol lows:  

For  t h e  purchase and i n s t a l l i o n  of machinery 
and equipment . . . . . . . . . . . . . . . .  $ 28,088 

For t h e  purchase of raw m a t e r i a l s ,  i n v e n t o r i e s ,  
s u p p l i e s ,  e t c .  . . . . . . . . . . . . . . .  81,105 

To repay a bank loan . . . . . . . . . . . . .  40,000 

To repay equipment loans.  . . . . . . . . . . .  10,785 

For a c q u i s i t i o n  of subs id i a ry  . . . . . . . . .  88,671 


While t h e  n e t  proceeds from t h e  Regulat ion A o f f e r i n g  were 

l e s s  than t h e  amount s e t  f o r t h  i n  t h e  s e l l i n g  c i r c u l a r  and were 

used ' d i f f e r e n t l y  i n  c e r t a i n  r e s p e c t s  from t h e  r ep re sen t a t  ions  a s  

t o  t h e  "use of proceeds" made i n  t h e  o f f e r i n g  c i r c u l a r  employed i n  

t h e  Regulation A o f f e r i n g ,  i t  i s  c l e a r  t h a t  no p a r t  of t h e  proceeds became 

a v a i l a b l e  t o  Old Empire a s  a r e s u l t  o f  t h e  Regulation A o f f e r i n g  

f o r  "Working Cap i t a l  f o r  General Corporate  Purposes1', and Old Empire's 

m r k i n g  c a p i t a l  and cash p o s i t i o n  w a s  no t  improved by t h e  Regulation A 

o f f e r i n g . 
On December 2,  1960 Old Empire acquired a l l  of t h e  a s s e t s  

of Garde Drug (Garde Drug) sub jec t  t o  i t s  l i a b i l i t i e s ,  o b l i g a t i o n s  and 

debts .  Garde Drug a t  t h a t  t i m e  had a n e t  worth of  $173,275. The con- 

s i d e r a t i o n  paid by Old Empire was t h e  i s suance  of 110,000 shares  of 

i t s  common s tock ,  t h e  aggrega te  va lue  of which was $323,400 based 

upon $2.94 per  sha re ,  t h e  mean between t h e  bid and asked p r i c e s  on 

Old Empire's s tock  on o r  about t h a t  d a t e .  Garde Drug was thereupon d i s -  

solved and t h e  110,000 sha re s  were d i s t r i b u t e d  t o  i t s  s tockholders .  

Old Empire had used some of t h e  proceeds of t h e  Regulat ion A 

o f f e r i n g  t o  acqu i r e  Welton, and while  i t  had a l s o  acquired Garde D?g 
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towards t h e  end of  1960 l i t t l e  cash  was invo lved  and Old Empire ' s  

working c a p i t a l  p o s i t i o n  was s t i l l  t i g h t .  

Accordingly  i n  l a t e  1960 o r  abou t  a y e a r  a f t e r  t h e  Regu la t ion  A 

o f f e r i n g ,  DeElorza approached L a i r d  B i s s e l l  and d i s c u s s e d  a n  

a d d i t i o n a l  p u b l i c  o f f e r i n g  of  Old Empire w i t h  Sneed and Kuehner. 

I n  May 1961 Old Empire f i l e d  a r e g i s t r a t i o n  s t a t e m e n t  t o  cover  a n  

o f f e r i n g  o f  $950,000 6% c o n v e r t i b l e  d e b e n t u r e s .  
I 

However, p r i o r  t o  such f i l i n g  and on A p r i l  1 0 ,  1961 p u r s u a n t  

t o  an  agreement e n t e r e d  i n t o  on J a n u a r y  31,  1961 wi th  t h e  s tock-

h o l d e r s  of P h y s i c i a n s '  Drug and Supply Company, Drug L a b o r a t o r i e s ,  I n c .  

and John  H. Wood, (PD&S) Old Empire a c q u i r e d  a l l  of t h e  i s s u e d  and 

o u t s t a n d i n g  s t o c k  of t h e  a f o r e s a i d  t h r e e  companies. The purchase  

p r i c e  was $348,954 computed upon $252,954 which was approx imate ly  t h e  

combined n e t  worths  of s a i d  t h r e e  companies a s  a t  J a n u a r y  31 ,  1961 

p l u s  $96,000. 

I n  o r d e r  t o  make t h i s  a c q u i s i t i o n  t h e  company borrowed $500,000 

from t h e  F i r s t  Pennsy lvan ia  Banking & T r u s t  Company and paid t h e  

purchase  p r i c e  i n  c a s h  and a n  indeb tedness  of  PD&S t o  one of i t s  

p r i n c i p a l  s t o c k h o l d e r s  amounting t o  $72,849.95. The loan  of  $500,000 

b e a r i n g  i n t e r e s t  a t  t h e  r a t e  o f  5% was pa id  i n  f u l l  t h e r e a f t e r  from 

t h e  p roceeds  of  a r e g i s t e r e d  p u b l i c  o f f e r i n g  o f  $950,000 6% c o n v e r t i b l e  

subord ina ted  d e b e n t u r e s  which Old Empire made i n  December, 1961. 

The p rospec tus  c o v e r i n g  t h e  $950,000 6% c o n v e r t i b l e  s u b o r d i n a t e d  

d e b e n t u r e s  was d a t e d  December 26, 1961 and d i s c l o s e d  t h a t  Old Empire was 

going t o  u s e  t h e  n e t  proceeds  of t h e  o f f e r i n g  e s t i m a t e d  a t  $837,000 as 

f o l l o w s :  $500,000 was t o  be employed t o  repay t h e  bank loan used t o  

http:$72,849.95


a c q u i r e  PD&S; $75,000 t o  improve and modernize OE's Newark p l a n t ;  and 

$175,000 was t o  be used t o  repay a n  advance made by t h e  u n d e r w r i t e r s  t o  

Old Empire s h o r t l y  b e f o r e  t h e  e f f e c t i v e  d a t e  of t h e  r e g i s t r a t i o n  s t a t e -

ment c o v e r i n g  t h e  d e b e n t u r e s .  A ba lance  e s t i m a t e d  a t  o n l y  $87,000 i n  

c a s h  w a s  t o  be l e f t  t o  Old Empire as a r e s u l t  of  t h e  o f f e r i n g .  

Old Empire was s t i l l  s u f f e r i n g  from a v e r y  t i g h t  working c a p i t a l  

p o s i t i o n  i n  t h e  s p r i n g  of  1961. Accordingly  on A p r i l  4 ,  1961, p r i o r  

t o  t h e  d a t e  when t h e  r e g i s t r a t i o n  s t a t e m e n t  c o v e r i n g  t h e  d e b e n t u r e s  

was f i l e d  DeElorza wro te  a l e t t e r  t o  Sneed p o i n t i n g  o u t  t h a t  Old 

Empire need $200,000 u r g e n t l y  i n  a d d i t i o n a l  working c a p i t a l  i n  o r d e r  

t o  be  a b l e  t o  move t h e  new s u b s i d i a r i e s  from P h i l a d e l p h i a  t o  Newark 

and t o  b u i l d  up an i n v e n t o r y  of v i t a m i n s  f o r  s a l e  i n  t h e  f a l l  of 

1961 and DeElorza i n  h i s  l e t t e r  s t r e s s e d  t h e  importance  a l s o  of  hav ing  

such  i n v e n t o r y  a v a i l a b l e  on t ime t o  meet s e a s o n a l  demand. With t h i s  

l e t t e r  DeElorza enc losed  a number of  c h a r t s  i n c l u d i n g  a n  "Est imated 

Cash Flow P r o j e c t i o n " .  DeElorza1s  l e t t e r  s t a t e d ,  among o t h e r  t h i n g s ,  

t h a t  Old Empire ' s  

". . . h e a v i e s t  need f o r  cash  w i l l  o c c u r  i n  August ,  
September and October  and November. However, cash  w i l l  
s t a r t  t o  r each  a danger  p o i n t  i n  l a t e  May and e a r l y  
J u n e  wi th  b a l a n c e s  be ing  v i r t u a l l y  e l i m i n a t e d  a t  t h e  
end of June.  

"It i s  o u r  s t r o n g  o p i n i o n  t h a t  we should  n o t  d e l a y  
e i t h e r  o u r  moving expenses o r  o u r  v i t a m i n  program 
because  we have s e a s o n a l  peaks and v a l l e y s  t o  t a k e  i n t o  
c o n s i d e r a t i o n .  Any d e l a y  would mean, pe rhaps ,  pos tpone-
ment f o r  a n o t h e r  yea r .  Th i s  means l o s t  revenues  and 
perhaps  t h e  l o s s  of t i m e l y  market ing o p p ~ r t u n i t i e s . ' ~  

The c h a r t s  enc losed  w i t h  D e E l o r z a f s  l e t t e r  i n c l u d e d  p r o j e c t i o n s  

f o r  t h e  pe r iod  from A p r i l ,  1961 through January ,  1962 i n c l u s i v e  and 

were prepared on t h e  assumpt ion t h a t  Old Empire would move PD&S, Garde 



Drug, and Welton from P h i l a d e l p h i a  t o  Newark i n  May, June and J u l y  of  

1961 and would, i n  t h i s  c o n n e c t i o n ,  i n c u r  e s t i m a t e d  moving expenses  of  

-10/ 
$92,000. The c a s h  f low c h a r t  enc losed  w i t h  DeElorza ' s  l e t t e r  a t t empted  

I t t o  p r o j e c t  t h e  c o s t  o f  t h e s e  moves p l u s  some a d d i t i o n a l  inves tments  

i n  a ' low c o s t  v i t amin  p r o j e c t '  which we a r e  p lann ing  f o r  e a r l y  

summer o r  l a t e  s p r i n g  launching."  The purpose  i n  moving t h e  s u b s i d i a r i e s  

t o  Newark a c c o r d i n g  t o  DeElorza  was t o  s a v e  a n  e s t i m a t e d  $13,000 

t o  $23,000 a month and t o  have t h e  manufac tu r ing  s u b s i d i a r i e s  under 

"one roof"  t o  a c h i e v e  a  c o n s o l i d a t e d  and i n t e g r a t e d  o p e r a t i o n .  

D e E l o r z a l s  l e t t e r  r e q u e s t i n g  a n  a d d i t i o n a l  amount o f  $200,000 

contemplated t h e  removal of  Old Empire ' s  a c q u i r e d  manufactur ing 

s u b s i d i a r i e s  beg inn ing  i n  May, 1961,  i . e . ,  one  month a f t e r  h i s  l e t t e r  

of A p r i l  4 ,  1961 r e q u e s t i n g  t h e  a d d i t i o n a l  $200,000 i n  working c a p i t a l .  

I t  was i n  t h i s  c o n t e x t  t h a t  DeElorza1s  cash  f low c h a r t  p r o j e c t e d  t h e  

cash  b a l a n c e  of  Old Empire as be ing  $80,000 a t  t h e  beginning of t h e  

month o f  A p r i l  1961 and $61,833 a t  t h e  end of t h e  month. I t  f u r t h e r  

p r o j e c t e d  t h a t  Old Empi re ' s  cash  b a l a n c e  a t  t h e  end of  May, 1961 would 

go down t o  $50,066 and b e  reduced t o  $5,149 by t h e  end o f  June 1961. 

Beginning w i t h  J u l y ,  1961 through t h e  end o f  t h e  y e a r  t h e r e  were pro-

j e c t e d  d e f i c i t s  i n  Old Empi re ' s  cash  b a l a n c e s  d u r i n g  t h e  remainder o f  

1961 as f o l l o w s :  

$ 97,018 - f o r  J u l y  
145,785 - f o r A u g u s t  
175,502 - f o r  September 
153,469 - f o r O c t o b e r  
106,436 - f o r  November 

47,153 - f o r  December 

-10/  The moving expenses ,  which were n o t  i n c u r r e d  u n t i l  t h e  f a l l  and w i n t e r  
of t h e  y e a r ,  were underes t ima ted  by 1)eElorza anc! a c t u a l l y  came t o  
$175,000. 
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Furthermore as  D e E l o r z a l s  A p r i l  4 ,  1961 l e t t e r  p o i n t e d  o u t  

on r e c e i v i n g  t h e  $200,000 i n  working c a p i t a l  from L a i r d  Bissel l ,  Old 

Empire planned t o  go forward immediately w i t h  i t s  program t o  move i t s  

s u b s i d i a r i e s  and w i t h  i t s  p l a n  t o  make expendi tu res  t o  b u i l d  up an  

i n v e n t o r y  o f  low c o s t  v i t amins .  I n  t h i s  connec t ion ,  D e E l o r z a t s  

l e t t e r  t o  Sneed emphasized t h a t  h e  was of t h e  " s t rong  o p i n i o n  t h a t  

w e  should  no t  d e l a y  e i t h e r  o u r  moving p l a n s  o r  o u r  v i t amin  program 

because  we have s e a s o n a l  peaks and v a l l e y s  t o  t a k e  i n t o  c o n s i d e r a t i o n . "  

The evidence i n  t h e  record supported D e E l o r z a t s  o b s e r v a t i o n s  

i n  regard  t o  t h e  s e a s o n a l  c h a r a c t e r  of t h e  v i t amin  b u s i n e s s .  The 

v i t a m i n  b u s i n e s s  peak demand o c c u r s  d u r i n g  t h e  f a l l  and e a r l y  w i n t e r  

months, and t h i s  was t h e  reason  f o r  t h e  urgency expressed by 

DeElorza t h a t  Old m p i r e  be  a f f o r d e d  a d d i t i o n a l  working c a p i t a l  promptly 

s o  t h a t  t h e  manufactur ing s u b s i d i a r i e s  could  b e  moved from 

P h i l a d e l p h i a  t o  Newark and product ion of v i t amins  s t a r t e d  promptly 

i n  May of 1961. Manufacture of an i n v e n t o r y  o f  v i t amins  promptly was 

impor tan t  so  t h a t  such p roduc t s  would b e  a v a i l a b l e  f o r  s a l e  and 

d e l i v e r y  t o  w h o l e s a l e r s  f o r  peak demand a t  t h e  r e t a i l  drug l e v e l  

which was i n  t h e  f a l l  of  t h e  year .  

D e E l o r z a l s  r e q u e s t  i n  A p r i l ,  1961 f o r  $200,000 immediately i n  

working c a p i t a l  was made because t h e  company had a t h i n  working c a p i t a l  

p o s i t i o n  and because  DeElorza wanted t o  a s s u r e  t h e  prompt removal 

of t h e  manufactur ing f a c i l i t i e s  of PD&S, Garde Drug and Welton from 

P h i l a d e l p h i a  t o  Newark and t h e  prompt bu i ldup  of an i n v e n t o r y  of 

v i t a m i n s  i n  t i m e  t o  meet a n t i c i p a t e d  peak demand i n  t h e  f a l l  of 1961 

f o r  t h e  p roduc t  and i t s  d e l i v e r y  t o  t h e  t r ade .  

YD&S was t h e  b a s i c  ins t rument  of Old Empire f o r  t h e  p roduc t ion  

o f  v i t a m i n s .  
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Old Empire p l anned  a n  e x p e n d i t u r e  i n  t h i s  c o n n e c t i o n  of 

a p p r o x i m a t e l y  $230,000 t o  b u i l d  up  i t s  i n v e n t o r y  of  v i t a m i n s  i n  t i m e  

t o  m e e t  t h e  a n t i c i p a t e d  s e a s o n a l  demand f o r  t h e  p r o d u c t .  I n  

a d d i t i o n  t h e  company d e c i d e d  t h a t  a t  t h e  same t ime  i t  was making 

heavy e x p e n d i t u r e s  t o  b u i l d  up  a n  i n v e n t o r y  o f  v i t a m i n s  it would 

a l s o  manufac tu re  a l a r g e  i n v e n t o r y  o f  g e n e r i c  d r u g s  i n v o l v i n g  a 

p lanned  e x p e n d i t u r e  o f  a p p r o x i m a t e l y  $400,000 t o  meet a n t i c i p a t e d  

demand f o r  t h e s e  p r o d u c t s .  Some o f  t h e  same machinery used  t o  

p roduce  v i t a m i n s  w a s  used  t o  p roduce  g e n e r i c  d r u g  p r o d u c t s .  F u r t h e r -

more,  as DeElorza  had p o i n t e d  o u t  i n  h i s  l e t t e r  t o  Sneed,  t h e  

company had p lanned i n  t h e  same f i s c a l  p e r i o d  t o  expend $92,000 t o  

move t h e  m a n u f a c t u r i n g  p l a n t s  o f  t h e  s u b s i d i a r i e s  from P h i l a d e l p h i a  

t o  Newark t o  b e  a b l e  t o  manufac tu re  i t s  p r o d u c t s  i n  t i m e  t o  meet 

t h e  a n t i c i p a t e d  demand f o r  t h e  v i t a m i n  s e a s o n .  However, Old Empire 

was u n s u c c e s s f u l  i n  i t s  e f f o r t  t o  o b t a i n  t h e  a d d i t i o n a l  $200,000 

i n  working c a p i t a l  f rom L a i r d  B i s s e l l ,  a sum which DeElorza had 

informed Sneed was " e s s e n t i a l .  . . b e f o r e  t h e  end o f  t h e  month" t o  

c a r r y  o u t  t h e  program d e s c r i b e d  i n  h i s  le t ter .  DeElorza had a l s o  

p o i n t e d  o u t  i n  h i s  le t ter  t h a t  " w i t h o u t  t h e  a s s u r a n c e  t h a t  t h e s e  

f u n d s  w i l l  b e  a v a i l a b l e ,  w e  c a n n o t  implement p l a n s  which r e q u i r e  

numerous s t e p s  t o  comple te  b e f o r e  w e  r e a c h  o u r  peak p r o d u c t i o n  p e r i o d .  

I n  o t h e r  words,  u n l e s s  w e  s t a r t  now we must  w a i t  u n t i l  n e x t  y e a r . "  

PD&S was n o t  moved i n  t h e  s p r i n g  o r  summer o f  1961 and i t s  

move t o  Newark w a s  d e l a y e d  u n t i l  September o r  Oc tobe r  1961 and w a s  n o t  
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f u l l y  comple t ed  u n t i l  J a n u a r y ,  1962. The move o f  PD&S t o  Newark 

was begun a t  t h e  s t a r t  o f  t h e  peak demand season  f o r  t h e  v i t a m i n  

b u s i n e s s .  Garde  Drug was n o t  moved u n t i l  A p r i l ,  1962. 

A l though  t h e  company was w e l l  aware t h a t  i t s  r e q u e s t  f o r  

$200,000 i n  a d d i t i o n a l  working  c a p i t a l  had been r e j e c t e d ,  and  

a l t h o u g h  t h e  company had a d v i s e d  L a i r d  B i s s e l l  t h a t  i t  cou ld  n o t  

implement t h e s e  p l a n s  w i t h o u t  t h e  a d d i t i o n a l  working  c a p i t a l  it 

was s e e k i n g ,  Old Empire t o o k  t h e  g r a v e  b u s i n e s s  r i s k  o f  g o i n g  ahead 

w i t h  t h i s  program d e s p i t e  i t s  acknowledged l a c k  o f  a d e q u e t e  

working  c a p i t a l .  The management o f  Old Empire d e c i d e d  i t  would 

t a k e  t h e  c a l c u l a t e d  r i s k  o f  m a n u f a c t u r i n g  a l a r g e  i n v e n t o r y  of 

v i t a m i n s  and  g e n e r i c  d r u g s  and a t t e m p t  t o  s e l l  and d e l i v e r  t h e s e  

p r o d u c t s  and  t o  c o l l e c t  on  i t s  r e c e i v a b l e s  i n  t i m e  t o  pay i t s  c r e d i t o r s .  

W i t h o u t  t h e  n e c e s s a r y  working  c a p i t a l  t h i s  was a h i g h l y  s p e c u l a t i v e  

u n d e r t a k i n g  f o r  Old Empire t o  u n d e r t a k e .  

Old Empire was ,  o f  c o u r s e ,  e n t i t l e d  t o  t a k e  any  b u s i n e s s  r i s k  i t  

c h o s e  t o  t a k e .  However, when s e c u r i t i e s  o f  a company t a k i n g  s u c h  g r a v e  

r i s k s  are t h e  s u b j e c t  o f  a marke t  let ter  recommending t h e i r  p u r c h a s e ,  a 

b r o k e r - d e a l e r ,  who i s  p u t  on f u l l  n o t i c e  o f  t h e  g r a v i t y  o f  t h i s  r i s k  ( a s  

L a i r d  Bissell was h e r e ) ,  c a n n o t  l a w f u l l y  unde r  t h e  S e c u r i t i e s  Ac t s  d i r e c t  

a t t e n t i o n  i n  s u c h  market  le t ter  o n l y  to t h e  f a v o r a b l e  f i n a n c i a l  a s p e c t s  

o f  t h e  s e c u r i t i e s  and  t h e  company and make r o s y  p r e d i c t i o n s  o f  l a r g e  i n -  

c r e a s e s  i n  t h e  e a r n i n g s  o f  s u c h  e n t e r p r i s e  and at  t h e  same t i m e  o m i t  t o  

make d i s c l o s u r e  o f  material f a c t s  p e r t a i n i n g  t o  t h e  s p e c u l a t i v e  a s p e c t s  

o f  t h e  company and t h e  s e c u r i t i e s  which he  i s  recommending. 

S a l e s  f o r  t h e  company's v i t a m i n s  p r o d u c t &  were i n i t i a t e d  i n  A p r i l ,  

1961 b e f o r e  t h e  m a n u f a c t u r i n g  f a c i l i t i e s  had begun t o  move t o  Newark. 
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When Garde Drug and PD&S were moved t o  Newark t h e y  l o s t  most o f  t h e i r  key 

t e c h n i c a l  m a n u f a c t u r i n g  p e r s o n n e l  and t h i s  l o s s  of  ~ e r s o n n e l  s e v e r e l y  

h i n d e r e d  and d i s r u p t e d  m a n u f a c t u r i n g  of  b o t h  t h e  v i t a m i n s  and t h e  g e n e r i c  

d r u g s .  

I n  t h i s  c o n n e c t i o n  b o t h  marke t  l e t t e r s  s t a t e d  t h a t :  

" ~ a c h  a c q u i s i t i o n  h a s  b r o u g h t  v a l u a b l e  management t a l e n t  
i n t o  t h e  company i n  t e c h n i c a l  p r o d u c t i o n  and s a l e s  f i e l d s . "  

C o n t r a r y  t o  t h i s  r e p r e s e n t a t i o n ,  none of  t h e  Garde Drug m a n a g e r i a l  

p e r s o n n e l ,  o t h e r  t h a n  Garde h i m s e l f ,  moved t o  ~ e w a r k  and n i n e  p e r s o n s  of  

s u p e r v i s o r y  c a p a c i t y  a t  p&S r e f u s e d  t o  move t o  ~ e w a r k .  

S a l e s  of  v i t a m i n s  up  t o  O c t o b e r ,  1961 were c o m p a r a t i v e l y  h i g h  

t o t a l l i n g  somewhere between $300,000 and $450,000,  b u t  t h e  manufac tu re  

o f  t h e  n e c e s s a r y  i n v e n t o r y  t o  meet t h e s e  sales had been d i s r u p t e d  by 

t h e  removal of  PD&S and Garde Drug t o  Newark and by t h e  l o s s  o f  key 

p e r s o n n e l .  F u r t h e r ,  by r eason  of  i t s  t i g h t  working c a p i t a l  p o s i t i o n  

and meager cash  p o s i t i o n  t h e  company w a s  u n a b l e  t o  pay i t s  b i l l s  f o r  

r a w  m a t e r i a l s  prompt ly  and some o f  t h e  s u p p l i e r s  r e f u s e d  t o  make 

d e l i v e r y  u n l e s s  payment were g u a r a n t e e d  o r  made i n  advance .  Adequate 

i n v e n t o r y  t o  d e l i v e r  t h e  p r o d u c t s  r e l a t e d  t o  t h e  s a l e s  had n o t  been 

b u i l t  up p r i o r  t o  t h e  move. 

A t  t h e  beg inn ing  o f  t h e  v i t a m i n  s e a s o n ,  PD&S began i t s  move 

from P h i l a d e l p h i a  t o  Newark. 

Whi le  PD&S had b u i l t  up some i n v e n t o r y  of  v i t a m i n s  p r i o r  t o  t h e  

move from P h i l a d e l p h i a  t o  Newark, t h e  sales of  v i t a m i n s  made by Old 

Empire from J u l y ,  1961 t c l  O c t o b e r ,  1961 had d i m i n i s h e d  such  i n v e n t o r y  and 

by August and September ,  1961 Old Rnpire  c o u l d  n o t  make d e l i v e r i e s  t o  i ts  

cus tomers  on t i m e  t o  meet t h e  o r d e r s  i t  had o b t a i n e d .  
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S i n c e  t h e  company c o u l d  n o t  manufac tu re  s u f f i c i e n t  v i t a m i n s  t o  

meet i t s  o r d e r s  and could  n o t  make d e l i v e r i e s  on t ime a f t e r  t h e  removal 

of t h e  s u b s i d i a r i e s  from P h i l a d e l p h i a ,  Old Empire s topped  t a k i n g  o r d e r s  

f o r  v i t a m i n  p roduc t s  a t  t h e  end of  1961,  and v i t a m i n  s a l e s  f o r  t h e  f i r s t  

few months amounted t o  between $300,000 and $450,000 and s a l e s  f o r  t h e  

f i r s t  twe lve  months of  t h e  v i t a m i n  program were no  more than  $400,000 t o  

$450,000. Fur thermore ,  by J a n u a r y ,  1962, Old Empire ' s  v i t a m i n  program 

was i n  a c h a o t i c  s tate due t o  t h e  d i s r u p t i o n  i n  p roduc t ion  which had 

occur red  d u r i n g  t h e  pe r iod  when o r d e r s  had t o  be f i l l e d .  

The February  1962 market  l e t t e r  c o n t a i n s  language r e p e a t e d  i n  t h e  

August 1962 market  l e t t e r  r e f e r r i n g  t o  t h e  d e c i s i o n  of  Old Empire e a r l y  i n  

1961 " t h a t  impor tan t  economies c o u l d  be e f f e c t e d  and b e t t e r  management 

c o n t r o l  a t t a i n e d  by c o n s o l i d a t i n g  a l l  o p e r a t i o n s  a t  t h e  company's main 

p l a n t  i n  Newark, New J e r s e y .  " 

The employment of  t h i s  language i n  t h e  August ,  1962 l e t t e r  wi th -  

o u t  r e f e r e n c e  t o  t h e  o p e r a t i n g  r e s u l t s  f o l l o w i n g  t h e  removal o f  t h e  

a c q u i r e d  companies t o  Newark was h i g h l y  m i s l e a d i n g .  

A l a r g e  volume o f  v i t a m i n s  f i n a l l y  d e l i v e r e d  t o  cus tomers  by Old 

Empire i n  t h e  w i n t e r  of 1961 w a s  r e t u r n e d  i n  t h e  s p r i n g  and a c c o u n t s  r e c e i -  

v a b l e  of approx imate ly  $250,000 f o r  t h i s  merchandise  became u n c o l l e c t a b l e .  

These e v e n t s  had d e v a s t a t i n g  f i n a n c i a l  e f f e c t s  on Old Empire and r e s u l t e d  

i n  s u b s t a n t i a l  l o s s e s  f o r  f i s c a l  y e a r  1962. Old Empire s u s t a i n e d  l o s s e s  

f o r  t h e  f i s c a l  y e a r  which amounted t o  f i v e  c e n t s  p e r  s h a r e  a f t e r  ad jus tment  

f o r  i t s  u n c o l l e c t a b l e  a c c o u n t s  r e c e i v a b l e .  Ln t h i s  c o n n e c t i o n  i t  is  noted 

t h a t  Old Empire f i l e d  a n  annua l  r e p o r t  w i t h  t h e  Commission on Form 10-K on 

J u l y  5 ,  1962 cover ing  t h e  f i s c a l  y e a r  ended January 31,  1962, and f i l e d  an  

amended Form 10-K f o r  f i s c a l  y e a r  ended J a n u a r y  31,  1962 on August 23, 1963. 



The b a l a n c e  s h e e t  of  t h e  a n n u a l  r e p o r t  f i l e d  on Form 1 0 - K  

on J u l y  5 ,  1962 r e f l e c t e d  a c c o u n t s  r e c e i v a b l e  f o r  t h e  f i s c a l  y e a r  ended 

January  3 1 ,  1962 i n  t h e  amount o f  $1,119,063. The b a l a n c e  s h e e t  d i d  n o t  

r e f l e c t  t h a t  t h e r e  was any  d o u b t  a s  t o  t h e  c o l l e c t a b i l i t y  o f  any o f  OE's 

a c c o u n t s  r e c e i v a b l e .  T h i s  r e p o r t  a l s o  showed t h a t  as of  January  31 ,  1962 

Welton Labs had a s s i g n e d  r e c e i v a b l e s  i n  t h e  amount of  $248,663 t o  s e c u r e  

a l o a n  b a l a n c e  o f  $157,390 and t h a t  C o n t i n e n t a l  Brands C o r p o r a t i o n  

a n o t h e r  Old  Empire s u b s i d i a r y  had a s s i g n e d  r e c e i v a b l e s  o f  $77,401 t o  

s e c u r e  i t s  d e b t  t o  t h e  bank o f  $40,823. C u r r e n t  l i a b i l i t i e s  were set 

f o r t h  a t  $1,300,261 and long- t e rm l i a b i l i t i e s  were  set f o r t h  as $1,108,028,  

l e a v i n g  s t o c k h o l d e r  e q u i t y  o f  $1,249,825. The t o t a l  assets were s t a t e d  

as $3,658,114.  N e t  income was shown of  $160,297. The company's f i n a n c i a l  

s t a t e m e n t  r e f l e c t e d  e a r n i n g s  i n  t h e  o r d e r  o f  17  c e n t s  p e r  s h a r e .  

On August  22, 1963,  Old Empire f i l e d  a n  amended annua l  

r e p o r t  on Form 10-K f o r  f i s c a l  y e a r  ended J a n u a r y  31,  1962. T h i s  

r e p o r t  r e f l e c t e d  a c c o u n t s  r e c e i v a b l e  i n  t h e  amount o f  $821,371 as  

compared t o  $1 ,119,063 as o r i g i n a l l y  r e p o r t e d .  T o t a l  a s s e t s  were  

$3 ,399 ,899 ,cu r ren t  l i a b i l i t i e s  were shown as  $1,250,087,  long- term 

l i a b i l i t i e s  were shown a s  $1 ,108,028 and s t o c k h o l d e r  e q u i t y  was shown 

as $1,041,784 a s  compared t o  $1 ,249,835 a s  o r i g i n a l l y  r e p o r t e d .  

The n o t e s  t o  t h e  f i n a n c i a l  s t a t e m e n t s  i n  t h e  amended Form 

10-K r e p o r t  r e f l e c t e d  a r e d u c t i o n  o f  "sales" and "accoun t s  r e c e i v a b l e s "  

i n  t h e  amount o f  $250,000.  The n o t e s  t o  t h e  f i n a n c i a l  s t a t e m e n t s  
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p o i n t e d  o u t  t h a t  a f t e r  t h e  c l o s e  o f  f i s c a l  y e a r  J anua ry  31 ,  1962 s e v e r a l  

a c c o u n t s  r e c e i v a b l e s  of  s i g n i f i c a n t  s i ze  were d e t e r m i n e d  t o  be  u n c o l l e c -  

t a b l e .  I n  a d d i t i o n ,  a r e s e r v e  f o r  bad d e b t s  o f  $47,692 was p r o v i d e d  f o r  

d o u b t f u l  a c c o u n t s  and  w i t h  t h e  a c c o u n t s  r e c e i v a b l e  which were w r i t t e n  o f f  

d u r i n g  t h e  y e a r  r e s u l t e d  i n  a t o t a l  bad d e b t  e x p e n s e  o f  $76,907. 

A s  h a s  been p o i n t e d  o u t  h e r e i n a b o v e ,  Old Empire w a s  u n a b l e  t o  

m a n u f a c t u r e  v i t a m i n s  and t o  d e l i v e r  s u c h  merchand i se  t o  c u s t o m e r s  i n  t ime  

t o  meet s e a s o n a l  demand f o r  t h e  f i s c a l  y e a r  ended J a n u a r y  31 ,  1962 and  

m e r c h a n d i s e  which had been  s o l d  was r e t u r n e d  t o  t h e  company b e c a u s e  i t  

was d e l i v e r e d  t o o  late f o r  s e a s o n a l  u s e  by t h e  c u s t o m e r s .  A s  a r e s u l t  

t h e  company's  o r i g i n a l  r e p o r t  as t o  s a l e s  and a c c o u n t s  r e c e i v a b l e  w a s  

t h e r e a f t e r  c o r r e c t e d  by a r e d u c t i o n  which h a s  been  r ecoun ted  h e r e i n a b o v e .  

. The c o r p o r a t e  s t a t e m e n t  o f  income and e x p e n s e s  f o r  t h e  y e a r  ended 

J a n u a r y  3 1 ,  1962 as r e p o r t e d  i n  t h e  i n i t i a l  Form 1 0 - K  f i l e d  by t h e  company 

r e f l e c t e d  n e t  income of  $160,297 o r  e a r n i n g s  o f  a p p r o x i m a t e l y  1 7  c e n t s  p e r  

s h a r e .  However, by r e a s o n  o f  t h e  a d j u s t m e n t  i n  t h e  f i n a n c i a l  s t a t e m e n t s  

as r e q u i r e d  by t h e  a c t u a l  b u s i n e s s  e x p e r i e n c e  o f  t h e  company f o r  t h e  f i s c a l  

p e r i o d  i n v o l v e d  t h e  company showed a n e t  l o s s  o f  $47,744 o r  a l o s s  o f  

a p p r o x i m a t e l y  5 c e n t s  p e r  s h a r e .  
I 

Both market  l e t t e r s  s t a t e d  t h a t  "Old Empire,  I n c .  is  a r a p i d l y  

growing dynamic company w i t h  young a g g r e s s i v e  and  a b l e  management. It h a s  

s u c c e s s f u l l y  demons t r a t ed  i t s  a b i l i t y  t o  s u c c e s s f u l l y  broaden i t s  scope . "  

The s t a t e m e n t  conveyed t h e  i d e a  t h a t  Old Empire was s u c c e s s f u l  i n  

i t s  o p e r a t i o n s  when i n  f a c t  t h e  c o n t r a r y  w a s  t h e  t r u t h .  By t h e  end  o f  

1961,  i t  had s t o p p e d  d e l i v e r i n g  v i t a m i n s  and i t s  p r o d u c t i o n  a c t i v i t i e s  

were i n  a c h a o t i c  s t a t e ,  i t s  working  c a p i t a l  c o n d i t i o n  w a s  t i g h t ,  and i t  

had l i t t l e  c a s h  and l a r g e  o b l i g a t i o n s .  

The s t a t e m e n t  was m i s l e a d i n g  and t h e r e  was n o  j u s t i f i c a t i o n  f o r  



I 

I 
I 

I 
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making i t  w i t h o u t  q u a l i f i c a t i o n  r e f l e c t i n g  t h e  l a c k  of s u c c e s s  a t t e n d a n t  

upon t h e  e n t e r p r i s e  a t  t h e  t i m e  t h e  Februa ry  l e t t e r  w a s  w r i t t e n  and 

d i s t r i b u t e d .  

For  t h e  f i s c a l  y e a r  ended J a n u a r y  31 ,  1963 Old Empire s u s t a i n e d  

a l o s s  of  $955,727 r e p r e s e n t i n g  a l o s s  of 97 c e n t s  pe r  s h a r e .  

I n  i t s  proposed f i n d i n g s  t h e  D i v i s i o n  r e f e r r e d  t o  t h e  l a r g e  

e x p e n d i t u r e s  made by Old Empire i n  t h e  a c q u i s i t i o n s  of s u b s i d i a r i e s  i n  

t h e  l a t t e r  p a r t  o f  1961 and e a r l y  1962 and t o  t h e  l a r g e  e x p e n d i t u r e s  made 

by Old Empire i n  c o n n e c t i o n  w i t h  i t s  promot ional  programs. These expend i -  

t u r e s  i n c l u d e d  a n  o u t l a y  o f  $175,000 t o  move Welton Labs,  PD&S and Garde 

Drug from P h i l a d e l p h i a  t o  Newark i n s t e a d  of  $92,000 as e s t i m a t e d  by 

Both  marke t  l e t t e r s  c o n t a i n e d  t h e  f o l l o w i n g  s t a t e m e n t s  


c o n c e r n i n g  Old E m p i r e ' s  a s s a y i n g  f a c i l i t i e s ;  


"The company's e n l a r g e d  Assay L a b o r a t o r y  t e s t s ,  a s s a y s  

and a p p r o v e s  a l l  t a b l e t  and l i q u i d  p h a r m a c e u t i c a l s  

b e f o r e  t h e y  a r e  r e l e a s e d  f o r  sh ipment .  Emphasis i s  

p l aced  on q u a l i t y  c o n t r o l  and each  p r o d u c t  i s  s u b j e c t e d  

t o  e x h a u s t i v e  t e s t s  i n  t h e  Q u a l i t y  C o n t r o l  L a b o r a t o r y  

t o  d e t e r m i n e  chemica l  c o m p a t i b i l i t i e s  and t h e  e f f e c t  
upon t h e  p r o d u c t  of  h e a t ,  c o l d ,  s h e l f  l i f e ,  e t c . "  

C o n t r a r y  t o  t h e  r e p r e s e n t a t i o n s  i n  t h e  market  l e t te rs  t h e  

f a c t  was t h a t  Old Empire d i d  n o t  a s s a y  o r  approve  a l l  t a b l e t  and 

l i q u i d  p h a r m a c e u t i c a l s  b e f o r e  t h e y  were r e l e a s e d  f o r  sh ipment .  

It d i d  n o t  a s s a y  a l l  raw m a t e r i a l s  n o r  d i d  it a s s a y  i n t e r m e d i a t e  

p r o d u c t s  and i t  d i d  n o t  run  comple te  a s s a y s  on a l l  m u l t i - i n g r e d i e n t  

p r o d u c t s .  I n  f a c t ,  Old Empire d i d  n o t  have  t h e  f a c i l i t i e s  t o  do  

a l l  a s s a y i n g  and s e n t  some p r o d u c t s  t o  o u t s i d e  l a b o r a t o r i e s .  

F u r t h e r m o r e ,  Old Empire d i d  n o t  m o n i t o r  i t s  i n v e n t o r y  f o r  removing 

aged and o u t d a t e d  p r o d u c t s ,  n o r  d i d  i t  s u b j e c t  each  p roduc t  t o  

e x h a u s t i v e  q u a l i t y  c o n t r o l  tests.  
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I n  i t s  proposed  f i n d i n g s  L a i r d  B i s s e l l  conceded t h a t  Old Empire 

d i d  n o t  pe r fo rm a l l  t h e  f u n c t i o n s  c o n c e r n i n g  a s s a y i n g  f a c i l i t i e s  t h a t  it 

c l a imed  i t  performed i n  t h e  marke t  le t ters ,  b u t  a s s e r t e d  t h a t  when Old 

Empi re ' s  c h e m i s t s  were f a c e d  w i t h  a s u r g e  o f  b u s i n e s s  which t h e y  c o u l d  

n o t  h a n d l e ,  t h e y  s e n t  t h e  e x t r a  work t o  a n  o u t s i d e  l a b o r a t o r y .  L a i r d  

B i s s e l l  a l s o  c l a imed  t h a t  OE s e n t  work t o  a n  o u t s i d e  l a b o r a t o r y  t o  check  

on i t s  own work. 

I f  t h i s ,  i n  f a c t ,  was t h e  s i t u a t i o n ,  t h e  l anguage  i n  t h e  marke t  

le t ters  s h o u l d  have been q u a l i f i e d .  However, t h e  l anguage  employed w a s  n o t  

q u a l i f i e d  and  gave  t h e  r e a d e r  t h e  i m p r e s s i o n  t h a t  t h e  a s s a y i n g  f a c i l i t i e s  

were a d e q u a t e  f o r  a l l  pu rposes  when i n  f a c t  t h e y  were n o t .  A l though  

Kuehner u p d a t e d  t h e  Februa ry  l e t t e r  i n  August 1961,  t h e r e  was no  m o d i f i c a -  

t i o n  o f  t h e  c l a i m s  made on t h i s  s c o r e  i n  t h e  Februa ry  le t ter .  Both market  

l e t t e r s  t ended  t o  e x a g g e r a t e  t h e  f a c t s .  

The D i v i s i o n  a t t r i b u t e d  a n  e x p e n d i t u r e  by Old Empire i n  t h e  Welton 
11/ 

Vitamin Program o f  $180,000 and i n  t h e  Wrigley v i t a m i n  program of $ 5 0 , 0 0 0 7  

The r e s p o n d e n t s  L a i r d  Bissell d i d  n o t  deny t h a t  $180,000 was 

expended i n  t h e  Welton Vitamin Program by Old Empire. I n s t e a d  t h e  respond-  

e n t s  L a i r d  B i s s e l l  i n  t h e i r  proposed  f i n d i n g s  r e q u e s t e d  t h e  h e a r i n g  

examiner  t o  f i n d  t h a t  "Old Empire c o n t r i b u t e d  $80,000 t o  t h e  Welton 

Vi tamin  Program. The b a l a n c e  o f  $100,000 of  t h e  program's  c o s t  was 
-1 2 /  

o b t a i n e d  th rough  o u t s i d e  f i n a n c i n g . "  They a l s o  r e q u e s t e d  t h e  h e a r i n g  

-11/ The Wrigley l a b e l  was t o  be used  f o r  v i t a m i n s  t o  be s o l d  t o  
s u p e r m a r k e t s .  

-1 2 /  L a i r d ,  B i s s e l l  and Meeds' Proposed  F i n d i n g  201. 



I 

examiner t o  f i n d ,  among o t h e r  t h i n g s ,  t h a t  ". . . The c o s t  of t h e  

Wrigley program was probably  inc luded  i n  t h e  a n t i c i p a t e d  c o s t  f o r  t h e  

Welton Vitamin Program. However, even i f  i t  were n o t ,  t h e  c o s t  of  t h e  

program w a s  l e s s  than  $50,000 because  approximate ly  o n e - t h i r d  of  t h e  
-13/  

"Wrigley v i t a m i n s  were r e l a b e l e d  and s o l d  as Welton vi tamins ."  

An examinat ion of t h e  e x h i b i t  r e l i e d  upon by La i rd  B i s s e l l  

does  n o t  i n  f a c t  s u p p o r t  t h e  f i n d i n g s  proposed by respondents .  

The e x h i b i t  c o n s i s t s  of minutes  of a s p e c i a l  meeting of  t h e  

board of d i r e c t o r s  of Old Empire h e l d  on August 16 ,  1961 i n  which 

DeElorza s t a t e d  ". . . t h a t  t h e  Welton v i t amin  program would c o s t  

approx imate ly  $180,000 t o  f i n a n c e  300,000 v i t amin  d e a l s  and t h a t  

$80,000 could  be f i n a n c e d  by t h e  company.'' 

There  was no r e f e r e n c e  i n  t h e  minutes  a s  t o  where t h e  ba lance  

of  $100,000 needed t o  f i n a n c e  t h e  program would be ob ta ined .  

However, t h e  minutes  c o n t a i n e d  a r e s o l u t i o n  a u t h o r i z i n g  t h e  "manage- 

ment t o  i n c r e a s e  t h e  amount of  c o n v e r t i b l e  deben tu res  from $700,000. 

t o  a maximum of $1,000,000 . . . ." 

The amount of c o n v e r t i b l e  d e b e n t u r e s  a c t u a l l y  o f f e r e d  was 

$950,000. An examinat ion o f  t h e  "Appl ica t ion  of Proceeds"  s e c t i o n  

o f  t h e  p rospec tus  d a t e d  December 26,  1961 cover ing  t h e  d e b e n t u r e s  

r e f l e c t s  t h a t  no p a r t  of t h e  proceeds  of t h i s  o f f e r i n g  were t o  be 

used t o  implement t h e  Welton Vitamin Program. 

T h e r e  i s  no ground f o r  coming t o  t h e  conc lus ion  t h a t  t h e  

remaining $100,000 r e f e r r e d  t o  i n  L a i r d  B i s s e l l  Is proposed f i n d i n g s  

came from " o u t s i d e  f inanc ing" .  

-1 L a i r d ,  B i s s e l l  and Meeds' Proposed F ind ing  203. 
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The D i v i s i o n  proposed a f i n d i n g  t o  t h e  e f f e c t  t h a t  t h e  

Wrigley v i t amin  program involved an e x p e n d i t u r e  by Old Empire of 

$50,000. According t o  t h e  tes t imony of  Garde who was i n  c h a r g e  

of  t h e  program of manufactur ing v i t a m i n s  f o r  Old Empire, 

approx imate ly  $50,000 was used i n  connec t ion  w i t h  t h e  p roduc t ion  

of  v i t a m i n s  f o r  Wrigley kt Old Empire took a b o u t  $15,000 o f  t h i s  

$50,000 i n  v i t a m i n s  and r e l a b e l e d  it and a b o u t  $35,000 of t h e  

Wrigley v i t a m i n s  sat on t h e  s h e l f  and none o f  i t  was s o l d .  Apparen t ly  

$15,000 of t h e  $50,000 i n  Wrigley v i t amin  p roduc t s  were r e l a b e l e d  

t o  c a r r y  t h e  name of Welton bu t  $35,000 i n  v i t a m i n  p roduc t s  made 


under  t h e  Wrigley l a b e l  were kep t  under  t h a t  name. 


The D i v i s i o n  proposed t h a t  t h e  h e a r i n g  examiner f i n d  t h a t  

Old Empire had expended $400,00Oto b u i l d  up a n  i n v e n t o r y  f o r  i t s  

g e n e r i c  d r u g  program. The responden t s  L a i r d  B i s s e l l ,  and Sneed proposed 

t h a t  t h e  examiner f i n d  t h a t  " t h e  $400,000 a n t i c i p a t e d  as t h e  c o s t  

f o r  t h e  complete g e n e r i c  d rug  program was never  s p e n t  because  o n l y  

approx imate ly  40% of t h e  complete l i n e  was manufactured.  By May 1962 

-14/ 
l e s s  than  $200,000 had been s p e n t  on inven to ry . "  


Garde t e s t i f i e d  t h a t  t h e  i n v e n t o r y  f o r  t h e  g e n e r i c  d r u g  


program . . i n  d o l l a r s  and c e n t s  was ext remely h igh  and v e r y  
' I .  

unbalanced." He exp la ined  t h a t  what h e  meant was t h a t  t h e r e  was 

"a l o t  o f  d o l l a r s  and few p r o d u c t s ,  i n s t e a d  of  a l o t  o f  p r o d u c t s  and 

a l o t  o f  d o l l a r s . "  By A p r i l ,  1962, accordi'ng t o  Garde t h e  company 

had expended between $250,000 t o  $300,000 on t h e  g e n e r i c  d r u g  i n v e n t o r y .  

1 4 /  L a i r d ,  B i s s e l l  and Meeds Proposed F ind ing  202. 



I 

The h e a r i n g  examiner  c r e d i t s  G a r d e ' s  t e s t i m o n y  and f i n d s  t h a t  as 

of A p r i l ,  1962 t h e  company had expended between $250,000 and 

$300,000 on t h e  g e n e r i c  d r u g  program. 

The D i v i s i o n  r e q u e s t e d  t h e  examiner  t o  f i n d  t h a t  Old Empire 

had expended $50,000 on a program i n v o l v i n g  t h e  s a l e  of  v i t a m i n s  

t o  housewives th rough  a company c a l l e d  Golden V a l l e y  L a b o r i t i e s ,  I n c .  

("Golden Val ley") .  I n  t h i s  c o n n e c t i o n  t h e  D i v i s i o n  c i t e d  c o r p o r a t e  

m i n u t e s  of a mee t ing  o f  t h e  board  of  d i r e c t o r s  of  Old Empire on 

August 1 6 ,  1961 t o  s u p p o r t  i t s  claim. 

Old Empire had a g r e e d ,  among o t h e r  t h i n g s ,  t o  p r o v i d e  

a d v e r t i s i n g  c r e d i t s  t o  Golden V a l l e y  up t o  $50,000. However, t h e  

t o t a l  amount o f  a d v e r t i s i n g  c r e d i t  u sed  by Golden V a l l e y  up  t o  

March 27 ,  1962 w a s  b n l y  $3,705 and t h e  examiner  f i n d s  i n  a c c o r d a n c e  

w i t h  t h e  f i n d i n g s  proposed by L a i r d  B i s s e l l  t h a t  t h e  l a t t e r  amount 

i s  t h e  amount expended by Old Empire i n  t h e  Golden V a l l e y  p r o j e c t .  

The D i v i s i o n  r e q u e s t e d  t h e  h e a r i n g  examiner  t o  f i n d  t h a t  

Old Empire had expended $75,000 i n  a c q u i r i n g  a n  i n t e r e s t  i n  Chef 

P e t  Foods ,  I n c .  i n  F e b r u a r y ,  1962. The minu tes  o f  t h e  s p e c i a l  mee t ing  

of t h e  board o f  d i r e c t o r s  o f  Old Empire h e l d  on Februa ry  2 ,  1962 

r e f l e c t s  t h a t  t h e  board had f o r  c o n s i d e r a t i o n  b e f o r e  i t  a p r o p o s a l  t o  

p u r c h a s e  a one  q u a r t e r  i n t e r e s t  i n  t h a t  company f o r  $75,000. 

Note  6  of  t h e  n o t e s  t o  t h e  f i n a n c i a l  s t a t e m e n t s  c o n t a i n e d  i n  

Old E m p i r e ' s  annua l  r e p o r t  f o r  t h e  y e a r  ended J a n u a r y  31 ,  1963 s t a t e s  

t h a t  "dur ing  t h e  y e a r  ended J a n u a r y  31 ,  1963 t h e  company purchased a 

m i n o r i t y  i n t e r e s t  i n  Chef P e t  Foods ,  I n c .  f o r  $18,750. As o f  Janua ry  
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31 ,  1963  t h e  s u b s i d i a r i e s  had been o p e r a t i n g  a t  a l o s s  w i t h  no 

immedia te  p r o s p e c t  of improvement. I n  view o f  t h i s  t h e  c a r r y i n g  

v a l u e  o f  t h e  i n v e s t m e n t  h a s  been w r i t t e n  down t o  t h e  nominal sum o f  

$1 and i s  i n c l u d e d  under  t h e  c a p t i o n  "Other  Deductions".  

The examiner  f i n d s  t h a t  Old Empire expended $18,750 w i t h  

r e g a r d  t o  Chef P e t  Foods ,  I n c .  

The D i v i s i o n  r e q u e s t e d  t h a t  t h e  h e a r i n g  examiner  f i n d  t h a t  Old Dnpire 

had expended $100,000 i n  t h e  a c q u i s i t i o n  o f  Goyescas C o r p o r a t i o n  ("Goyescas"). 

The p e r t i n e n t  f a c t s  r e g a r d i n g  Goyescas were as f o l l o w s :  

I n  F e b r u a r y ,  1962,  Old Empire a c q u i r e d  Goyescas C o r p o r a t i o n ,  

a s u b s i d i a r y  o f  Humphrey's Medic ine  Company, engaged i n  w h o l e s a l e r  

s e r v i c i n g  o f  t o i l e t r i e s  f o r  Span i sh  speak ing  retailers.  

Goyescas l  f i n a n c i a l  s t a t e m e n t s  f o r  t h e  y e a r  e n d u g  December 3 1 ,  

1960 had shown a n e t  l o s s  of  $22,47l ,and f o r  t h e  y e a r  end ing  

December 3 1 ,  1961 had shown a n e t  l o s s  o f  $11,075,  and f o r  t h e  s i x  

months e n d i n g  June 30, 1962 had shown a n e t  p r o f i t  o f  o n l y  $876. 

The D i v i s i o n  r e l i e d  upon a r e p o r t  w r i t t e n  by John DeElorza  t o  

s u p p o r t  i t s  proposed f i n d i n g .  However, i n  a Form 8 - K  f i l e d  by Old 

Empire on J u l y  5,  1962 f o r  t h e  s ix-month  p e r i o d  end ing  J u n e  30 ,  1962 

Old Empire r e p o r t e d  t h a t  on A p r i l  30 ,  1962 b u t  as of  Februa ry  6 ,  1962 

Old Empire had a c q u i r e d  by p u r c h a s e  from Humphreys Medic ine  Company, 

I n c .  a l l  t h e  o u t s t a n d i n g  "common s t o c k  of Goyescas C o r p o r a t i o n  

("Goyescas") f o r  a c o n s i d e r a t i o n  o f  $95,000 c a s h ,  o f  which $39,000 

c a s h  and $12,000 by t h e  i s s u a n c e  o f  4,000 s h a r e s  o f  R e g i s t r a n t ' s  
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s t o c k  was p a i d  on A p r i l  30 ,  1962. The b a l a n c e  o f  $44,000 i s  p a y a b l e  

i n  q u a r t e r l y  i n s t a l l m e n t s o f  $2 ,750 commencing w i t h  Februa ry  1 ,  

1963.  I n  a d d i t i o n  Goyescas a g r e e d  t o  l i q u i d a t e  a l i a b i l i t y  d u e  

Humphreys of $27,650 by monthly  payments o f  $1,382.50 commencing w i t h  

O c t o b e r  15, 1962." 

The h e a r i n g  examine r  f i n d s  t h a t  Old Empire expended $39,000 

i n  c a s h  i n  F e b r u a r y ,  1962 t o  a c q u i r e  G o y e s c a ~  and i n c u r r e d  t h e  

a b o v e  d e s c r i b e d  o b l i g a t i o n s  a t  t h a t  t i m e  b u t  i s  u n a b l e  t o  f i n d  

a n y t h i n g  i n  t h e  r e c o r d  t o  r e f l e c t  t h e  payment o f  any  amount i n  c a s h  

i n  c o n n e c t i o n  w i t h  t h e  a c q u i s i t i o n  o f  Goyescas beyond $39,000 f o r  

t h e  p e r i o d  encompassed i n  t h i s  p roceed ing .  

A c c o r d i n g l y  t h e  h e a r i n g  examiner  f i n d s  t h a t  d u r i n g  Old E m p i r e ' s  

c r i t i c a l  f i n a n c i a l  p e r i o d  between t h e  l a t t e r  p a r t  o f  1961 and 

e a r l y  1962 when i t  was s u f f e r i n g  from a t i g h t  working c a p i t a l  p o s i t i o n  

and had l i t t l e  c a s h ,  Old Empire embarked upon a c q u i s i t i o n s  and 

p r o m o t i o n a l  programs which r e q u i r e d  a l m o s t  t h r e e  q u a r t e r s  o f  a m i l l i o n  

d o l l a r s  i n  working  c a p i t a l  and t h a t  t h e  f i n a n c i a l  c o n d i t i o n  o f  Old 

Empire a t  t h e  t i m e  t h e s e  programs were i n i t i a t e d ,  when combined w i t h  

t h e  l o s s  o f  p e r s o n n e l  and t h e  a t t e n d e n t  d i s r u p t i o n  o f  p r o d u c t i o n ,  

made t h e  a t t a i n m e n t  o f  i t s  b u s i n e s s  o b j e c t i v e s  e x t r e m e l y  h a z a r d o u s  and 

t h a t  t h e  management o f  Old Empire knew t h a t  t h e  achievement  o f  t h e s e  

o b j e c t i v e s  was h i g h l y  s p e c u l a t i v e  and t h a t  t h e  r e s p o n d e n t s  Kuehner 

and  Sneed were f u l l y  a w a r e  and th rough  them L a i r d  B i s s e l l  w a s  f u l l y  

aware o f  t h e  e x t r e m e  h a z a r d s  o f  Old E m p i r e ' s  v e n t u r e s  l ong  b e f o r e  t h e y  

w r o t e  t h e i r  F e b r u a r y ,  1962 and Augus t ,  1962 marke t  l e t te rs .  
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Old Empire was a l w a y s  i n  a t i g h t  working  c a p i t a l  p o s i t i o n  

and c o n t i n u e d  t h r o u g h o u t  1962 and 1963  t o  s e e k  a d d i t i o n a l  c a p i t a l .  

It looked i n t o  t h e  p o s s i b i l i t y  o f  f a c t o r i n g  and found i t  was 

v e r y  c o s t l y .  

I n  Sep tember  1962,  however ,  t h e  company conc luded  a n  a g r e e -  

ment  w i t h  t h e  F i r s t  C o n n e c t i c u t  Sma l l  B u s i n e s s  I n v e s t m e n t  

Company t o  borrow $282,000 a t  82 i n t e r e s t .  The l o a n  w a s  s e c u r e d  

by real estate  mor tgages  and  c h a t t e l s  on  equipment .  I n  a d d i t i o n  

i n  o r d e r  t o  o b t a i n  t h e  l o a n  Old Empire had  t o  i s s u e  s t o c k  p u r c h a s e  

w a r r a n t s  c o v e r i n g  100,000 s h a r e s  o f  i t s  common s t o c k .  

Kuehner was w e l l  aware  o f  t h e  c o n t i n u i n g  need  o f  t h e  company 

f o r  c a p i t a l  and a c c o r d i n g  t o  D e E l o r z a ,  Kuehner "checked o u t  a t  

l e a s t  o n e  p o s s i b l e  s o u r c e  o f  e q u i t y  c a p i t a l  and  found t h a t  t h e  

i n d i v i d u a l  was n o t  i n t e r e s t e d  i n  o u r  p a r t i c u l a r  i n d u s t r y  b e c a u s e  of  

h i s  l o n g  background i n  a n o t h e r  f i e l d . "  

I n  May 1963 Old E m p i r e ' s  need f o r  c a p i t a l  w a s  s o  p r e s s i n g  t h a t  

i t  n e g o t i a t e d  a f a c t o r i n g  l o a n  w i t h  Concord F i n a n c i a l  C o r p o r a t i o n  

o f  f l u c t u a t i n g  amounts  u p  t o  $1 ,200,000 a t  1 2  1 / 2 2  i n t e r e s t .  The 

l o a n  p r o v i d e d  f o r  t h e  repayment  o f  a l l  p r i o r  o u t s t a n d i n g  s e c u r e d  

l o a n s  s o  t h a t  t h e  l o a n  f o r  t h e  Concord F i n a n c i a l  C o r p o r a t i o n  was 

s e n i o r  t o  a l l  o t h e r  i n d e b t e d n e s s  and  w a s  s e c u r e d  by s u b s t a n t i a l l y  

a l l  o f  t h e  r e a l  and  p e r s o n a l  t a n g i b l e  and i n t a n g i b l e  p r o p e r t y  o f  Old 

Empire and  i t s  s u b s i d i a r i e s .  The t e rms  o f  t h i s  agreement  i n c l u d e d  

a c l a u s e  whereby Concord F i n a n c i a l  c o u l d  p u t  i t s  own s u p e r v i s o r y  

p e r s o n n e l  i n  c o n t r o l  o f  Old E m p i r e ' s  f i n a n c e s .  



The c o n t i n u i n g  f i n a n c i a l  d i f f i c u l t i e s  of O l d  Empire were 

known o r  shou ld  have  been known t o  Kuehner from t h e  t i m e  h e  w a s  

e l e c t e d  t o  membership on t h e  board  o f  d i r e c t o r s  of Old Empire. He was 

t h e  d e s i g n e e  o f  L a i r d  B i s s e l l  and  was p laced  on t h e  board s o  t h a t  L a i r d  

B i s s e l l  would know t h e  material f a c t s  c o n c e r n i n g  t h e  company. 

I n  November 196'2 a b o u t  t h r e e  months a f t e r  C o r t l a n d t  f i r s t  

r e c e i v e d  t h e  August  marke t  l e t t e r  Sneed , who was Kuehner 1s s u p e r i o r  

a t  L a i r d  B i s s e l l  and t h e  pe r son  t o  whom Kuehner r e p o r t e d  t o l d  

C a n t o r  t h a t  h e  was aware  o f  t h e  company's problems w i t h  p e r s o n n e l  

and p r o d u c t i o n  and e x p r e s s e d  t h e  o p i n i o n  t h a t  t h e  s i t u a t i o n  a t  

Old Empire cou ld  go  e i t h e r  way. 

I n  December, 1962 DeElorza and Horn t o l d  Sneed t h a t  t h e  

company was i n  s e r i o u s  f i n a n c i a l  d i f f i c u l t y  and t h a t  t h e  b e s t  c o u r s e  

o f  a c t i o n  w a s  t o  t r y  t o  merge i n t o  a n o t h e r  d r u g  m a n u f a c t u r e r .  

DeElorza  a l s o  t o l d  Sneed a t  t h a t  a t  t h a t  t i m e  Old Empire "had a 

v e r y  d e s p e r a t e  emergency, t h e y  had f a i l e d  t o  pay t h e  w i t h h o l d i n g  

t a x e s  and t h a t  t h e  I n t e r n a l  Revenue S e r v i c e  was a b o u t  t o  pad lock  

them which would n o t  be  conduc ive  t o  any  merger!' 

The company's f i n a n c i a l  s i t u a t i o n  w a s  s o  o b v i o u s l y  d e s p e r a t e  a t  

l e a s t  a y e a r  b e f o r e  t h e  p e t i t i o n  i n  bankruptcy  w a s  f i l e d  and d u r l n g  a 

p e r i o d  when t h e  August market  l e t t e r  was b e i n g  used by C o r t l a n d t  t o  s e l l  

Old Empi re ' s  s e c u r i t i e s  t h a t  Sneed and t h e  management of Old Empire were of  

t h e  o p i n i o n  t h a t  t h e  o n l y  way l e f t  open t o  t h e  company was t o  s e e k  a 

merger.  Sneed d e c i d e d  " t h a t  i n  o r d e r  t o  buy t ime  and i n  what I t bough t  , 



was i n  t h e  b e s t  i n t e r e s t  o f  t h e  s t o c k h o l d e r s  and b o n d h o l d e r s , t o  keep  

t h e  s i t u a t i o n  a f l o a t ,  u n t i l  some s o l u t i o n  cou ld  be  worked o u t  -- I 

a u t h o r i z e d  payment a t  t h a t  t i m e  o f  $25,000 o f  L a i r d  B i s s e l l  and 

Meed s money t o  Old Empire.  I' 

Sneed loaned  Old Empire a t o t a l  o f  $112,000 d u r i n g  t h e  p e r i o d  

f rom December 1962 t o  March o r  A p r i l  o f  1963.  I n  F e b r u a r y  1963 

Sneed a c t e d  as a g u a r a n t o r  t o  Vi ta-Mix C o r p o r a t i o n  which r e f u s e d  

, 	 t o  m a n u f a c t u r e  p h a r m a c e u t i c a l s  f o r  Old Empire w i t h o u t  a g u a r a n t e e  

o f  payment. Sneed a d m i t t e d  t h a t  t h e  p u r p o s e  o f  t h e  l o a n s  and t h e  

Vi ta-Mix g u a r a n t e e  were p r i m a r i l y  t o  keep  Old Empire g o i n g  u n t i l  

e i t h e r  f i n a n c i n g  o r  a merge r  c o u l d  be  n e g o t i a t e d .  N o t w i t h s t a n d i n g  , 

S n e e d l s  a d v a n c e s ,  Old Empire was f o r c e d  i n  i t s  e f f o r t s  t o  o b t a i n  

a d d i t i o n a l  working  c a p i t a l  t o  e n t e r  i n t o  n e g o t i a t i o n s  w i t h  Concord 

F i n a n c i a l  t o  a v o i d  bankrup tcy .  F i n a l l y  i n  March 1964 t h e  Company 

f i l e d  a p e t i t i o n  i n  b a n k r u p t c y  u n d e r  C h a p t e r  X I  o f  t h e  Bankrup tcy  

A c t .  

I n s o f a r  as t h i s  c a s e  is  c o n c e r n e d ,  Sneed,  Kuehner,  and  L a i r d  

Bissell w e l l  knew t h a t  Old Bnp i re  had v e r y  l i t t l e  c a s h  and had a v e r y  

t i g h t  working  c a p i t a l  p o s i t i o n  b o t h  b e f o r e  t h e  d e b e n t u r e  o f f e r i n g  and  

t h e r e a f t e r .  There  w a s  no  i n f o r m a t i o n  i n  t h e  p r o s p e c t u s  c o v e r i n g  t h e  

d e b e n t u r e s  s t a t i n g  t h a t  Old Empire was a b o u t  t o  embark upon e x t r e m e l y  

l a r g e  e x p e n d i t u r e s  c o n s i d e r i n g  t h e  s i z e  o f  t h e  Company, f o r  t h e  b u i l d  up  

o f  a l a r g e  i n v e n t o r y  o f  v i t a m i n s  and g e n e r i c  d r u g s .  By F e b r u a r y ,  1962, 

however, i t  was a p p a r e n t  t h a t  Old Empire had expended l a r g e  sums o f  

money t o  b u i l d  up  such  i n v e n t o r y  and had done  s o  a t  a t i m e  when t h e  
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company was s u f f e r i n g  f rom l a c k  o f  c a s h  and  w o r k i n g  c a p i t a l .  F u r t h e r ,  

i t  was clear t o  t h e  management o f  Old  Empire  by F e b r u a r y ,  1962 t h a t  t h e  

f i g u r e s  p u t  o u t  i n  t h e  company ' s  Form 1 0 - K  r e p o r t  f i l e d  w i t h  t h e  

Commission on  J u l y  5 ,  1962 c o n c e r n i n g  i t s  sales a n d  a c c o u n t s  r e c e i v a b l e  

we re  m i s l e a d i n g  s i n c e  i t  knew b e f o r e  F e b r u a r y  1962  t h a t  Old  Empire had 

been  u n a b l e  t o  d e l i v e r  m e r c h a n d i s e  i n  time t o  meet t h e  o r d e r s  wh ich  i t  

had r e c e i v e d ,  and  i t  had s t o p p e d  t a k i n g  o r d e r s  f o r  v i t a m i n s .  

Sneed  was u n d e r  a n  o b l i g a t i o n  t o  a s c e r t a i n  t h e  f a c t s  r e g a r d i n g  

t h e  company ' s  f i n a n c i a l  c o n d i t i o n  o f  t h e  company b e f o r e  w r i t i n g  a n y  s u c h  

r o s y  document  as was p u t  o u t  i n  F e b r u a r y ,  1962 by L a i r d  B i s s e l l  a n d  he  

knew o r  s h o u l d  have  known t h e  f i n a n c i a l  f a c t s  r e l a t i n g  t o  t h e  company ' s  

o p e r a t i o n s  and  i t s  f i n a n c i a l  c o n d i t i o n  a t  t h e  t i m e  he  w r o t e  t h e  

J a n u a r y ,  1962  m a r k e t  l e t t e r .  

C o n t r a r y  t o  t h e  r e s p o n d e n t s '  c o n t e n t i o n s ,  t h e  D i v i s i o n ' s  a l l e g a -  

t i o n s  a g a i n s t  them were  n o t  b a s e d  on mere  " h i n d s i g h t "  d e v e l o p m e n t s  

s u c h  as t h e  s u b s e q u e n t  f i l i n g s  o f  OE's  10-K r e p o r t  and  i t s  amended 10-K 

r e p o r t  f o r  1962  a n d  t h e  f i l i n g  o f  Old  E m p i r e ' s  p e t i t i o n  i n  b a n k r u p t c y  

b u t  we re  b a s e d  on e v i d e n c e  showing  t h a t  p r i o r  t o  s u c h  f i l i n g s  r e s p o n d -  

e n t s  L a i r d  B i s s e l l ,  Kuehne r ,  a n d  Sneed knew o r  s h o u l d  have  known i n  

F e b r u a r y  1962  a n d  i n  Augus t  1962  when t h e y  w r o t e  t h e  l e t te rs  t h a t  t h e  

r e p r e s e n t a t i o n s  c o n t a i n e d  i n  s u c h  l e t t e r s  p a r t i c u l a r l y  c o n c e r n i n g  OE's 

s a l e s  a n d  e a r n i n g s ,  t h e  mos t  i m p o r t a n t  a s p e c t s  o f  t h e  le t ters ,  were  

f a l s e  a n d  m i s l e a d i n g  and  t h a t  t h e r e  was n o  r e a s o n a b l e  s u p p o r t  f o r  t h e  

r e p r e s e n t a t i o n s  a n d  t h e  p r e d i c t i o n s  made i n  s u c h  l e t t e r s .  I n  a d d i t i o n ,  

i n  A u g u s t ,  1962  when t h e  s econd  marke t  l e t r e r  was w r i t t e n  and t h e r e -

a f t e r  when s u c h  l e t t e r  was b e i n g  u sed  by C o r t l a n d t ,  t h e  f a c t s  c o n c e r n i n g  



Old E m p i r e ' s  f i n a n c i a l  and o p e r a t i n g  c o n d i t i o n s  had worsened and t h e s e  

f a c t s  were  known o r  s h o u l d  have been known t o  Sneed and Kuehner.  I n  

t h i s  c o n n e c t i o n  t h e  D i v i s i o n  p o i n t s  t o  f a c t s  showing t h e  a t t e n d a n c e  o f  

Kuehner ,  L a i r d  B i s s e l l ' s  d e s i g n e e ,  a t  m e e t i n g s  o f  OE1s  board  of  

d i r e c t o r s ,  t h e  f r e q u e n t  communicat ion between t h e  management o f  Old 

Empire and  t h e  d e s i g n e e  of  L a i r d  B i s s e l l  on t h e  b o a r d ,  and  a l s o  p o i n t s  

o u t  t h a t  h e  knew o r  s h o u l d  have  known t h e  f a c t s  c o n c e r n i n g  Old E m p i r e ' s  

o p e r a t i o n s  and f i n a n c i a l  c o n d i t i o n .  Sneed c o n s u l t e d  Kuehner b e f o r e  

r e l e a s i n g  t h e  F e b r u a r y  1962 marke t  l e t t e r ,  and  Kuehner app roved  o f  

L a i r d  B i s s e l l ' s  p r i n t i n g  and  d i s t r i b u t i n g  t h e  l e t t e r  t o  t h e  i n v e s t i n g  

p u b l i c .  

The emphas i s  o f  t h e  marke t  l e t t e r s  on t r e ~ n e n d o u s l y  i n c r e a s e d  

e a r n i n g s  and  t h e  o m i s s i o n  i n  s u c h  l e t t e r s  o f  t h e  s e r i o u s l y  a d v e r s e  f a c t s  

c o n c e r n i n g  t h e  o p e r a t i o n s  o f  t h e  company, made t h e  l e t t e r s  when con-

s i d e r e d  as a whole and a t  t h e  t i m e  t h e y  were w r i t t e n  f a l s e  and  

m i s l e a d i n g .  I n  v iew o f  t h e  h i g h l y  o p t i m i s t i c  r e p r e s e n t a t i o n s  i n  t h e  

l e t t e r s ,  t h e  o m i s s i o n  f rom s u c h  l e t t e r s  o f  i m p o r t a n t  a d v e r s e  f i n a n c i a l  

and o p e r a t i n g  f a c t s  c o n c e r n i n g  Old Empire was h i g h l y  m i s l e a d i n g  and  was 

a s e r i o u s  impediment  t o  t h e  e x e r c i s e  o f  a n  informed judgment by a n y  

p e r s o n  t o  whom t h e  m a r k e t  l e t t e r s  were s e n t .  I n  t h i s  c o n n e c t i o n  i t  

s h o u l d  be  n o t e d ,  t h a t  u n d e r  t h e  S e c u r i t i e s  A c t s  once  t h e  i n v e s t o r s  a r e  

g i v e n  c o r r e c t  i n f o r m a t i o n  i n  a marke t  l e t t e r  o r  o t h e r  s e l l i n g  l i t e r a t u r e ,  

r a t h e r  t h a n  h a l f  t r u t h s ,  t h e  d e t e r m i n a t i o n  whe the r  t o  p u r c h a s e  a 

s p e c u l a t i v e  s e c u r i t y  i s  l e f t  e n t i r e l y  up  t o  t h e  judgment o f  t h e  i n v e s t o r .  

However, when i n  w r i t i n g  a m a r k e t  l e t t e r ,  a b r o k e r - d e a l e r  embarks upon 

a d e s c r i p t i o n  o f  a h i g h l y  s p e c u l a t i v e  s e c u r i t y  i n c l u d i n g  t h e  p a s t  
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b u s i n e s s  and  f i n a n c i a l  h i s t o r y ,  a n d  e a r n i n g s  o f  t h e  i s s u e r  a n d  when t h e  
-1 5/ 

b r o k e r - d e a l e r  makes h i g h l y  o p t i m i s t i c  p r e d i c t i o n s  o f  f u t u r e  e a r n i n g s ,  

f a i r  d e a l i n g  r e q u i r e s  him t o  make s u c h  d i s c l o s u r e  o f  t h e  s p e c u l a t i v e  

u n c e r t a i n t i e s  as w i l l  e n a b l e  t h e  i n v e s t o r  t o  m e a s u r e  t h e  company's  

r e s o u r c e s  a n d  p a s t  p e r f o r m a n c e  a g a i n s t  t h e  s p e c u l a t i v e  a p p e t i t e  t h e  

i s s u e r  i s  a t t e m p t i n g  t o  s a t i s f y .  I n  s u c h  a c o n t e x t  i t  i s  n o t  enough  
-

t o  i n f o r m  a c u s t o m e r  o r a l l y  o r  o t h e r w i s e  t h a t  a s e c u r i t y  is  s p e c u l a t i v e .  

The  c u s t o m e r  i s  e n t i t l e d  i n  t h e s e  c i r c u m s t a n c e s  t o  a n  h o n e s t  s t a t e m e n t  

o f  t h e  h a z a r d s  h e  f a c e s  i n  p u r c h a s i n g  t h e  s e c u r i t y  which t h e  b r o k e r -  

d e a l e r  h a s  recommended i n  t h e  m a r k e t  l e t t e r .  

I t  was n o t  h i n d s i g h t  b u t  t h e  f a i l u r e  t o  comply w i t h  t h e s e  s t a n d a r d s  

wh ich  i m p e l l e d  t h e  D i v i s i o n  t o  make t h e  a l l e g a t i o n s  c o n t a i n e d  i n  t h e  

Commis s ion ' s  o r d e r  i n i t i a t i n g  t h e s e  p r o c e e d i n g s .  

Both  l e t t e r s  s p e a k  p r i n c i p a l l y  i n  terms o f  O ld  D n p i r e ' s  sa les  

a n d  e a r n i n g s  f o r  t h e  f i s c a l  p e r i o d s  endcd  J a n u a r y  3 1 ,  1962 and  

J a n u a r y  3 1 ,  1963.  

"The F e b r u a r y  m a r k e t  l e t t e r  i n  p e r t i n e n t  p a r t  s t a t e d :  


The company ' s  s a l e s  have  expanded  f rom $1 .2  

m i l l i o n  i n  1959 ,  t o  $1 .8  m i l l i o n  i n  1960 ,  t o  a n  

e s t i m a t e d  $3.6 m i l l i o n  i n  1961 ,  o r  by 200%. S a l e s  

f o r  1962  a r e  p r o j e c t e d  a t  be tween  $5 m i l l i o n  and 

$6 m i l l i o n .  I n  s p i t e  o f  t h e  d i f f i c u l t i e s  o f  r e o r - 

g a n i z i n g ,  c o n s o l i d a t i n g  a n d  c e n t r a l i z i n g  t h e  new 

a c q u i s i t i o n s  t h e  company e s t i m a t e s  e a r n i n g s  of  

$ 0 . 1 5  t o  $0.20 p e r  s h a r e  f o r  t h e  f i s c a l  y e a r  ended  

J a n u a r y  3 1 ,  1962.  A c o n s e r v a t i v e  e s t i m a t e  f o r  t h e  


-15/ The Commission i n  t h e  Matter o f  James De Mammos, e t  a l ,  S e c u r i t i e s  
Exchange A c t  Release No. 8 0 9 0  ( J u n e  2 ,  19671 ,  h e l d  t h a t ,  " I t  i s  a l s o-

i n h e r e n t l y  m i s l e a d i n g  t o  p r e d i c t  a s h a r p  i n c r e a s e  i n  e a r n i n g s  w i t h  
r e s p e c t  t o  a  s p e c u l a t i v e  s t o c k  w i t h o u t  d i s c l o s u r e  o f  t h e  u n c e r t a i n -  
t i e s  a s  w e l l  a s  t h e  known f a c t s  upon which  a p r e d i c t i o n  r e s t s . "  



c u r r e n t  y e a r  i s  $0.40 t o  $0.45 p e r  s h a r e  which 
c o u l d  w e l l  b e  improved upon i f  t h e  g e n e r i c  d r u g  
program meets w i t h  more t h a n  t h e  minimum p r o j e c t e d  
s u c c e s s .  

The August  marke t  l e t t e r  i n  p e r t i n e n t  p a r t  s t a t e d :  

The company's  s a l e s  h a v e  expanded from $1.2 
m i l l i o n  i n  1959,  t o  $1.8 m i l l i o n  i n  1960,  t o  a n  
e s t i m a t e d  $3.8 m i l l i o n  i n  1961,  o r  by a b o u t  2209,. 
S a l e s  f o r  1962 a re  p r o j e c t e d  a t  between $5.5 
m i l l i o n  and $6 m i l l i o n .  I n  s p i t e  o f  t h e  d i f f i c u l t i e s  
o f  r e o r g a n i z i n g ,  c o n s o l i d a t i n g  and c e n t r a l i z i n g  
t h e  new a c q u i s i t i o n s  t h e  company ea rned  $0.17 p e r  
s h a r e  f o r  t h e  f i s c a l  y e a r  ended J a n u a r y  31,  1962,  
v e r s u s  $0.02 i n  t h e  p r e c e d i n g  f i s c a l  y e a r .  S i n c e  
a p p r o x i m a t e l y  $0.10 p e r  s h a r e  was w r i t t e n  o f f  on 
n o n - r e c u r r i n g  p l a n t  moving expenses  and a n  a d d i t i o n a l  
$0.03 p e r  s h a r e  on a m o r t i z a t i o n  o f  good w i l l ,  i t  
would a p p e a r  t h a t  a c t u a l  e a r n i n g  power f o r  f i s c a l  
1961/2  came t o  a b o u t  $0.30 a s h a r e .  A c o n s e r v a t i v e  
estimate f o r  t h e  c u r r e n t  y e a r  i s  $0.40 t o  $0.45 p e r  
s h a r e  which c o u l d  w e l l  be  improved upon i f  t h e  
g e n e r i c  d r u g  program meets  w i t h  more t h a n  t h e  m i n i -  
mum p r o j e c t e d  s u c c e s s ," 

Old E m p i r e ' s  e a r n i n g s  f o r  f i s c a l  y e a r  ended Janua ry  3 1 ,  1961 

were  two c e n t s  a s h a r e .  Bo th  l e t t e r s  r e f l e c t  e a r n i n g s  o f  17  c e n t s  

p e r  s h a r e  o r  e a r n i n g s  i n  t h e  o r d e r  of  more t h a n  8009, h i g h e r  f o r  

f i s c a l  y e a r  1962 t h a n  e a r n i n g s  o f  t h e  company f o r  f i s c a l  y e a r  1961,  

and b o t h  le t te rs  p r e s e n t  a " c o n s e r v a t i v e  estimate" o f  e a r n i n g s  f o r  

f i s c a l  y e a r  ended J a n u a r y  31 ,  1963 o f  between 40  t o  45 c e n t s  p e r  

s h a r e  o r  a p p r o x i m a t e l y  250% h i g h e r  t h a n  t h e  e a r n i n g s  f o r  f i s c a l  

y e a r  ended J a n u a r y  31 ,  1962. 

I n  f a c t ,  i n s t e a d  o f  e a r n i n g  17 c e n t s  p e r  s h a r e  f o r  f i s c a l  y e a r  

ended J a n u a r y  31 ,  1962,  Old Empire l o s t  5 c e n t s  p e r  s h a r e  f o r  s u c h  

p e r i o d  and i n s t e a d  o f  e a r n i n g  between 40 c e n t s  and 45 c e n t s  p e r  s h a r e  

f o r  f i s c a l  y e a r  1963 as p r e d i c t e d  t h e  company l o s t  97 c e n t s  p e r  s h a r e  

f o r  s u c h  f i s c a l  p e r i o d .  



- 42  -

A s  had been p o i n t e d  o u t  h e r e i n a b o v e ,  one  o f  t h e  p r i n c i p a l  r e a s o n s  

f o r  t h e  company's  l o s s e s  i n  f i s c a l  1962 and f i s c a l  1963 i s  t h a t  i t  expended 

a p p r o x i m a t e l y  t h r e e  q u a r t e r s  o f  a m i l l i o n  d o l l a r s  t o  move a c q u i r e d  p l a n t s  

from P h i l a d e l p h i a  t o  Newark and  t o  b u i l d  up  a l a r g e  i n v e n t o r y  o f  v i t a m i n s  

and  g e n e r i c  d r u g s  f o r  t h e  f a l l  o f  1961 a t  a t i m e  when i t  w a s  v e r y  s h o r t  

o f  working  c a p i t a l  and had l i t t l e  c a s h  and t o o k  t h e  h i g h  b u s i n e s s  r i s k  

(which t u r n e d  o u t  t o  be  u n s u c c e s s f u l )  t h a t  i t  c o u l d  produce  v i t a m i n s  

i n  t i m e  to  meet t h e  oncoming s e a s o n  i n  t h i s  p r o d u c t ,  s e l l  and d e l i v e r  

s u c h  p r o d u c t s  on t i m e  t o  meet  s e a s o n a l  demand, c o l l e c t  on i t s  r e c e i v -

a b l e s  and  pay i t s  c r e d i t o r s  prompt ly  enough t o  a s s u r e  t h e  d e l i v e r y  o f  

a d d i t i o n a l  r a w  m a t e r i a l s  i n  t ime t o  c o n t i n u e  t h e  manufac tu re  o f  i t s  

p r o d u c t s  . 
I t  became c l e a r  t o  t h e  management, however, by t h e  end o f  1961 t h a t  

i t s  b u s i n e s s  s p e c u l a t i o n  was u n s u c c e s s f u l  when it had t o  s t o p  t a k i n g  

o r d e r s  f o r  v i t a m i n s .  

I n  c o n n e c t i o n  w i t h  t h e  o p e r a t i o n s  o f  t h e  company d u r i n g  t h e  p e r i o d  

d i s c u s s e d  i n  s u c h  g lowing terms i n  t h e  market  l e t t e r s  t h e  t e s t i m o n y  o f  

Garde ,  a v i c e  p r e s i d e n t  o f  Old Empire,was e n l i g h t e n i n g .  H e  t e s t i f i e d ,  

among o t h e r  t h i n g s ,  t h a t  i n  t h e  l a t t e r  p a r t  of  1961 and a t  t h e  b e g i n n i n g  

o f  1962,  Old Empi re ' s  problems became f i n a n c i a l  problems.  "Goods were  

d e l a y e d  coming i n  because  s u p p l i e r s  wanted t o  g e t  p a i d . ,  Packag ing  

m a t e r i a l  w a s  d e l a y e d  because  o f  t h e  same r e a s o n .  T h e r e f o r e ,  no m a t t e r  

how I screamed on r e s c h e d u l i n g ,  w e  s t a r t e d  t o  f a l l  behind  g r e a t e r  and 

g r e a t e r . "  He f u r t h e r  e x p l a i n e d  t h a t  t h e  "p roduc t ion  problem became a 

f i n a n c i a l  problem" because  "we c o u l d n ' t  g e t  goods". These f i n a n c i a l  

problems a r o s e  i n  la te  1961 and  e a r l y  1962 and were a t t r i b u t a b l e  i n  
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major part to the company's tight working capital position and because 


it had little cash with which to operate. The lack of cash flow which 


stemmed from the failure to make deliveries, and the wave of cancella- 


tions which also stemmed from the failure to make deliveries aggravated 


the company's initial tight working capital position and meager cash 


position and placed the company in a precarious financial situation. 


These conditions were well known to the management of OE and they were 


the subject of considerable heat between DeElorza and Garde who were 


in attendance at board meetings with Kuehner. Laird Bissell, Sneed 


and Kuehner knew or should have known of these conditions, or at the 


very least should have ascertained these facts before the February letter 


was written. It was insufficient merely to take management's optimistic 


oral representations as to the company's operations as Sneed and Kuehner 


claimed to have done and to pass such representations on to the public 


-16/ 
in the form of market letters carrying the letterhead of Laird Bissell. 

The company's problems became even more aggravated prior to the 

writing of the August market letter. Nevertheless there was no word of 

the company's financial or production predicament in either letter. 

Instead both letters contained extravagant claims of enormously increasing 

earnings and omitted giving any information to the readers concerning 

the high risks of buying stock in the enterprise. 

Apparently the excuse for making these statements and predictions 


were that Kuehner who was Laird Bissell's designee on Old Empire's board 


-16/ Equity General Investment Corp., Securities Exchange Act Release 
No. 7388 (August 13, 1964). 
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o f  d i r e c t o r s  a n d  S n e e d  w e r e  n o t  a w a r e  o f  t h e s e  i m p o r t a n t  a n d  d a m a g i n g  

f a c t s ,  a c c e p t e d  t h e  management ' s  r e p r e s e n t a t i o n s  r e g a r d i n g  p a s t  

e a r n i n g s  a n d  i t s  p r e d i c t i o n s  r e g a r d i n g  f u t u r e  e a r n i n g s  w i t h o u t  a n y  

i n d e p e n d e n t  i n v e s t i g a t i o n  a n d  p a s s e d  t h e  m a n a g e m e n t ' s  o p t i m i s t i c  b u t  

u n f o u n d e d  r e p r e s e n t a t i o n s  as t o  t h e  s u c c e s s  o f  t h e  e n t e r p r i s e  on  t o  t h e  

i n v e s t i n g  p u b l i c .  

S n e e d  a n d  Kuehner  c l a i m e d ,  among o t h e r  t h i n g s ,  t h a t  t h e y  r e l i e d  

on  D e E l o r z a ' s  r e p r e s e n t a t i o n s  a n d  h i s  p r e d i c t i o n s  as t o  s u b s t a n t i a l l y  

i n c r e a s e d  sales a n d  r e p e a t e d  t h e s e  r e p r e s e n t a t i o n s  a n d  p r e d i c t i o n s  i n  
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material p a r t  i n  t h e  m a r k e t  l e t te rs .  L a i r d  B i s s e l l  p o i n t e d  o u t  i n  

i t s  p r o p o s e d  f i n d i n g s  t h a t  Sneed  r e l i e d  upon some f o u r t e e n  d o c u m e n t s  

i n  p r e p a r i n g  t h e  F e b r u a r y  1 9 6 2  m a r k e t  l e t t e r .  I n  t h i s  c o n n e c t i o n  i t  

s h o u l d  b e  n o t e d  t h a t  t h e  d a t a  r e l i e d  upon by S n e e d  was e i t h e r  s e l f -  

-1 7 /  I n  S h e a r s o n ,  H a m m i l l  & Co.,  S e c u r i t i e s  Exchange A c t  Release No. 7743  
(Nov. 1 2 ,  19651 ,  a case w h e r e  a member f i r m  r e l i e d  on i n f o r m a t i o n  s u p -
p l i e d  by management t h e  Commission h e l d  t h a t  "Whatever  s u c h  p r a c t i c e  
may b e  i n  t h e  o r d i n a r y  s i t u a t i o n ,  where  a d i r e c t o r  i s  e n g a g e d  i n  t h e  
b u s i n e s s  o f  s e l l i n g  s e c u r i t i e s  h i s  d u t y  t o  d e a l  f a i r l y  w i t h  c u s t o m e r s  
r e q u i r e s  t h a t  r e c o m m e n d a t i o n s  a n d  r e p r e s e n t a t i o n s  made t o  them b e  b a s e d  
on  f a c t s ,  n o t  s e l f - s e r v i n g  s t a t e m e n t s  by management u n a c c o m p a n i e d  or 
u n s u p p o r t e d  b y f i n a n c i a l  s t a t e m e n t s . "  When t h e  F e b r u a r y  m a r k e t  l e t t e r  
was w r i t t e n  i t  was u n s u p p o r t e d  by f i n a n c i a l  s t a t e m e n t s  a n d  when f i n a n -
c i a l  s t a t e m e n t s  w e r e  f i l e d  t h e y  w e r e  m i s l e a d i n g .  I n  Hayden Lynch  & Co., 
I n c . ,  S e c u r i t i e s  Exchange A c t  Release No. 7 9 3 5  ( A u g u s t  10, 1 9 6 6 )  t h e  
Commission s t a t e d  t h a t  "We r e j e c t  L e a s o n ' s  d e f e n s e  t h a t  he  was j u s t i f i e d  
i n  r e l y i n g  upon t h e  i n f o r m a t i o n  i n  t h e  sales l i t e r a t u r e  t o  t h e  e x t e n t  
t h a t  i t  was s u p p l i e d  by management t o  him or t h e  s a l e s m a n  who i n i t i a l l y  
d r a f t e d  t h e  b r o c h u r e s .  I n  t h e  a b s e n c e  o f  c o m p l e t e  f i n a n c i a l  a n d  
f a c t u a l  d a t a ,  s u c h  r e l i a n c e  was m i s p l a c e d  a n d ,  a t  t h e  v e r y  leas t ,  
o p t i m i s t i c  r e p r e s e n t a t i o n s  s h o u l d  h a v e  been  w i t h h e l d  a n d  p r o s p e c t i v e  
i n v e s t o r s  c a u t i o n e d  as t o  t h e  r i s k s  i n v o l v e d  i n  p u r c h a s i n g  t h e  s t o c k  
w i t h o u t  s u c h  d a t a .  I n  a n y  e v e n t ,  h a v i n g  become a d i r e c t o r  on  Decem-
b e r  9 ,  1 9 5 9 ,  L e a s o n  had access t o  i n f o r m a t i o n  which  b e l i e d  t h e  g l o w i n g  
r e p r e s e n t a t i o n s  i n  t h e  sales l i t e r a t u r e ,  y e t  he  c o n t i n u e d  t o  u s e  s u c h  
l i t e r a t u r e  i n  t h e  sale o f  t h e  s t o c k . l l  



- 4 5  -

s e r v i n g  o r  o u t d a t e d  and i n c l u d e d  o n l y  one  f i n a n c i a l  s t a t e m e n t  o f  Old 

Empire which  was c o n t a i n e d  i n  t h e  company's Annual Report  f o r  t h e  f i s c a l  

-18/ 
y e a r  e n d i n g  J a n u a r y  31 ,  1960. 

Old E m p i r e ' s  p r e d i c t i o n s  o f  l a r g e  i n c r e a s e s  i n  sales and e a r n i n g s  

r e l a t e d  t o  and  were dependen t  upon o r d e r s  f o r  v i t a m i n s  o b t a i n e d  by t h e  

company b e g i n n i n g  i n  A p r i l ,  1961.  These  o r d e r s  as t o  i n c r e a s e d  sales 

c o u l d  be  mean ingfu l  i n  a b u s i n e s s  o r  f i n a n c i a l  s e n s e  o n l y  on t h e  a s sumpt ion  

t h a t  Old Empire had t h e  c a p a c i t y  t o  manufac tu re  t h e  v i t a m i n s  and d e l i v e r  

s u c h  m e r c h a n d i s e  i n  t i m e  t o  meet t h e  v i t a m i n  s e a s o n  and c o l l e c t  on i t s  

a c c o u n t s  r e c e i v a b l e  i n  t i m e  t o  pay i t s  s u p p l i e r s  f o r  raw m a t e r i a l s .  

However, t h e  f a c t  i s  t h a t  DeElorza  had made i t  c l e a r  t o  Sneed i n  A p r i l ,  

1961 t h a t  Old Empire c o u l d  n o t  accompl i sh  t h e s e  o b j e c t i v e s  w i t h o u t  more 

working  c a p i t a l  t h a n  i t  had a v a i l a b l e  when i t  embarked on i t s  v i t a m i n  

and g e n e r i c  d r u g  programs.  Sneed knew t h a t  Old Empire d i d  n o t  have  such  

working c a p i t a l  a v a i l a b l e  when i t  embarked on i t s  v i t a m i n  and g e n e r i c  

-18/ Sneed c l a i m e d  t h a t  i n  w r i t i n g  t h e  Februa ry  marke t  l e t t e r  he r e l i e d  on 
D e E l o r z a ' s  l e t t e r  o f  A p r i l  4 ,  1961;  Old Empi re ' s  Annual Repor t  f o r  
y e a r  e n d i n g  J a n u a r y  31 ,  1960;  a n  a n a l y s i s  o f  Old Empire p r e p a r e d  i n  1959 
i n  c o n n e c t i o n  w i t h  a  proposed  R e g u l a t i o n  A o f f e r i n g ;  Garde c a t a l o g u e  o f  
i t e m s  f o r  1961;  a news r e l e a s e  on Goyescas ;  a memorandum p r e p a r e d  i n  
December, 1960 on b e h a l f  o f  Lehman B r o t h e r s ;  a c l i p p i n g  from Aeroso l  
Age d a t e d  May, 1960;  News 'n  I d e a s  d a t e d  November 1960,  a house  o rgan  
o f  Old Empire;  A news r e l e a s e  o f  Old Empire announcing  t h e  a c q u i s i t i o n  
o f  Goyescas ;  a Revised  Summary o f  r e s u l t s  d a t e d  December 4 ,  1961 c o v e r i n g  
9 r e t a i l  r o u t e s  i n  a tes t  program c o n c e r n i n g  v i t a m i n  s a l e s  t h r o u g h  
milkmen t o g e t h e r  w i t h  a n c t e  from John Horn a d v i s i n g  Sneed t h a t  "We g o  
i n t o  a n  expanded t e s t  program a f t e r  J a n u a r y  1st"; a r e p r i n t  o f  a n  
a r t i c l e  i n  American Milk Review d a t e d  December,1960 d i s c u s s i n g  Golden 
V a l l e y ;  Dun & B r a d s t r e e t  r e p o r t s  on Garde Drug d a t e d  J u n e  9 ,  1960,  on 
PD&S d a t e d  December 7 ,  1961 and on Welton Co. d a t e d  December 21,  1961; 
a l i s t  o f  d i s t r i b u t o r s  and r e t a i l  a c c o u n t s o f  Welton; a news r e l e a s e  
o f  Old Empire announcing  t h e  a c q u i s i t i o n  o f  P E S ;  a r e p o r t  f o r  f i s c a l  
y e a r  ended J a n u a r y  3 1 ,  1961 from DeElorza p o i n t i n g  o u t ,  among o t h e r  
t h i n g s  t h a t  "your management is now d e v o t i n g  i t s e l f  t o  t h e  t a s k  o f  
c o n s o l i d a t i n g  i t s  o p e r a t i o n s  f o r  m a i n t a i n i n g  o p e r a t i n g  e f f i c i e n c y .  
I n v o l v e d  i n  t h i s  p r o j e c t  w i l l  b e  t h e  moving o f  two o f  o u r  p l a n t s  and 
r e f u r b i s h i n g  o u r  main p l a n t  f o r  t h e  m a n u f a c t u r e  o f  e t h i c a l  d r u g s  and 
t a b l e t s .** 



d r u g  programs a n d ,  i n  fac t ,  r e j e c t e d  t h e  company's r e q u e s t  f o r  $200,000 

i n  a d d i t i o n a l  c a p i t a l .  D e s p i t e  t h e  f a c t  t h a t  L a i r d  B i s s e l l ,  

Sneed a n d  Kuehner were undoub ted ly  aware  o f  Old Empi re ' s  t i g h t  

working  c a p i t a l  p o s i t i o n  and  i t s  weak c a s h  p o s i t i o n ,  bo th  

b e f o r e  a n d  a f t e r  Old Empi re ' s  o f f e r i n g  o f  d e b e n t u r e s ,  and had 

been warned t h a t  Old Empire cou ld  n o t  a c h i e v e  i t s  purposes  wi th-  

o u t  a d d i t i o n a l  working c a p i t a l  which i t  c o u l d n ' t  o b t a i n  t h e y  

a c c e p t e d  w i t h o u t  q u e s t i o n  t h e  management 's  s t a t e m e n t s  t o  them 

o f  h i g h e r  sales and h i g h e r  e a r n i n g s  a t t r i b u t a b l e  t o  Old Empi re ' s  

sales and  i t s  p r e d i c t i o n s  o f  i n c r e a s e d  e a r n i n g s  i n  t h e  

immedia te  f u t u r e  and e m b e l l i s h e d  them i n  marke t  l e t t e r s  w i t h o u t  

r e f e r e n c e  t o  t h e  h i g h l y  s p e c u l a t i v e  a s p e c t s  o f  Old Empi re ' s  

v e n t u r e  i n t o  t h e  v i t a m i n  and g e n e r i c  d r u g  b u s i n e s s .  

The F e b r u a r y  1962 marke t  l e t t e r  s t a t e d  i n  r e g a r d  t o  t h e  

v i t a m i n  program t h a t :  

I1Acceptance o f  t h e  v i t a m i n s  exceeded e x p e c t a t i o n s  
and  n e a r l y  f i v e  months p r o d u c t i o n  was c o n s t a n t l y  
o v e r s o l d  . . . . While v i t a m i n  sales are n o t  expec ted  
t o  c o n t i n u e  a t  t h e  i n i t i a l  ra te  a c o n s e r v a t i v e  e s t i m a t e  
i n d i c a t e s  sales o f  $1.2 m i l l i o n  t o  $1.5 m i l l i o n  p e r  
y e a r .  

The v i t a m i n  program was w e l l - p l a n n e d  and prompt ly  
s u c c e s s f u 1 . I1  

S i n c e  Old Empire had s topped  t a k i n g  o r d e r s  f o r  v i t a m i n  

p r o d u c t s  by t h e  end o f  1961 because  they  c o u l d  n o t  make d e l i v e r i e s  

d u e  t o  t h e  d i s r u p t i o n  o f  p r o d u c t i o n  which o c c u r r e d  i n  t h e  m i d d l e  



of t h e  pe r iod  when o r d e r s  had t o  be f i l l e d  and s i n c e  s a l e s  f o r  t h e  

f i r s t  few months o f  t h e  Welton Vitamin Program t o t a l l e d  somewhere 

between $300,000 and $450,000 and t o t a l  s a l e s  f o r  t h e  f i r s t  twelve 

months of t h e  Welton Vi tamin Program were no more t h a n  $400,000 t o  

$500,000, t h e r e  w a s  no b a s i s  f o r  t h e  r e p r e s e n t a t i o n s  made i n  t h e  

market l e t t e r  and t h e y  were f a l s e  and mis lead ing .  Fur thermore,  t h e  

August ,  1962 market  l e t t e r  was a d d i t i o n a l l y  mis lead ing  i n  t h a t  it 

o m i t t e d  t o  s t a t e  t h a t  Old Empire had a l a r g e  volume of  v i t a m i n s  

r e t u r n e d  t o  i t  from i t s  customers  i n  l a t e  s p r i n g  and e a r l y  summer 

The February  and August market l e t t e r s  con ta ined  t h e  fo l lowing  

s t a t e m e n t s  concern ing  t h e  g e n e r i c  d rug  program: 

"As a p i o n e e r  i n  t h e  f i e l d  Old Empire 's  management 
f e e l s  t h a t  t h i s  program w i l l  add a minimum of $1.5 
m i l l i o n  t o  t h e i r  g r o s s  s a l e s  and r e t u r n  a v e r y  sat is-
f a c t o r y  p r o f i t  margin.  

The v i t a m i n  program w a s  we l l -p lanned  and promptly 
s u c c e s s f u l .  The g e n e r i c  d rug  program shows every  
i n d i c a t i o n  o f  being as much o r  more o f  a h i t . "  

N e i t h e r  Old Empire nor  i t s  management ( o t h e r  t h a n  Garde) was 

a p i o n e e r  i n  t h e  g e n e r i c  d r u g  f i e l d .  Moreover, i n  February 1962 sales 

of  g e n e r i c  d r u g s  had n o t  even begun. When such sales began i n  A p r i l  

1962 i t s  g e n e r i c  d r u g  i n v e n t o r y  was expens ive  b u t  unbalanced and Old 

Empire was n e v e r  a b l e  t o  d e l i v e r  more t h a n  between 3 5 n o  40% of t h e  

items under t h e  g e n e r i c  d r u g  program. Fur thermore,  any reasonab le  

c a l c u l a t i o n  a s  t o  t h e  s i z e  o f  t h e  market i n  g e n e r i c  d rugs  and t h e  

p r o f i t s  t o  be made t h e r e i n  by Old Empire would n o t  o n l y  have t o  t a k e  



i n t o  a c c o u n t  t h e  p a r t i c u l a r  d i f f i c u l t i e s  which Old Empire was 

hav ing  w i t h  i t s  g e n e r i c  d r u g  program b u t  a l s o  t h e  minor  p o s i t i o n  

o f  Old Empire i n  t h e  d r u g  i n d u s t r y .  

The r e p r e s e n t a t i o n s  conce rn ing  Old Empi re ' s  g e n e r i c  d r u g  

program were f a l s e  and m i s l e a d i n g .  

Both  market  l e t t e r s  c o n t a i n e d  t h e  f o l l o w i n g  s t a t e m e n t s  

c o n c e r n i n g  Golden V a l l e y  L a b o r a t o r i e s ,  I n c . :  

"An i n t e r e s t i n g  development i n  c o n n e c t i o n  wi th  v i t a m i n  
sales i s  a j o i n t  p r o j e c t  between Old Empire and 
Golden V a l l e y  L a b o r a t o r i e s ,  I n c .  T h i s  i d e a ,  whereby 
t h e  milkman se l l s  and d e l i v e r s  v i t a m i n s  t o  housewives 
i n  c o n j u n c t i o n  w i t h  r e g u l a r  d e l i v e r i e s  o f  m i l k ,  h a s  
proved e x t r e m e l y  s u c c e s s f u l  i n  t h e  two P e n n s y l v a n i a  
c i t i e s  where i t  h a s  been t e s t  marketed."  

Golden V a l l e y  conducted  a s e r i e s  o f  marke t ing  tests o f  t h i s  

i d e a .  I t s  t e s t i n g  ended i n  1959 w i t h  a t o t a l  l o s s  o f  Golden 

V a l l e y ' s  i n v e s t m e n t  o f  a p p r o x i m a t e l y  $85,000. 

Golden V a l l e y  and Old Empire e n t e r e d  i n t o  a n  a r r angement  f o r  

a n o t h e r  t e s t  s e r i e s  which was schedu led  f o r  t h e  f a l l  of  1961 b u t  

which d i d  n o t  b e g i n  u n t i l  J a n u a r y  1962. The t e s t  was a f a i l u r e  and 

Golden V a l l e y  conducted  no f u r t h e r  t e s t s  e i t h e r  i n  c o n j u n c t i o n  wi th  

Old Empire o r  s e p a r a t e l y .  A f t e r  A p r i l  30,  1!962 Golden V a l l e y  

ceased  a l l  o p e r a t i o n s .  

Golden V a l l e y  n e v e r  e a r n e d  any  money, had a s u b s t a n t i a l  

r e t a i n e d  e a r n i n g s  d e f i c i t ,  and had n e v e r  been a b l e  t o  se l l  v i t a m i n s  

th rough  m i l k  r o u t e s  s u c c e s s f u l l y .  

The August  market  l e t t e r  f u r t h e r  o m i t t e d  t o  s t a t e  t h a t  Golden 

V a l l e y  became a l m o s t  t o t a l l y  i n a c t i v e  i n  March, 1962 and hgd ceased  



a l l  o p e r a t i o n s  by A p r i l ,  1962. 

The r e p r e s e n t a t i o n s  c o n c e r n i n g  Golden V a l l e y  were  f a l s e  and 

m i s l e a d i n g .  

Both  market  le t te rs  c o n t a i n e d  t h e  f o l l o w i n g  s t a t e m e n t s  con-

c e r n i n g  Old E m p i r e ' s  sale  o f  p r o p r i e t a r y  t o i l e t r i e s  and  c o s m e t i c s :  

"Old Empire,  I n c .  o v e r  23 y e a r s  h a s  d e v e l o p e d  a 
n a t i o n a l  r e p u t a t i o n  as a m a n u f a c t u r e r  and  d i s -  
t r i b u t o r  o f  p r o p r i e t a r y  and s t a n d a r d  t o i l e t r i e s ,  

c o s m e t i c s  and househo ld  s p e c i a l t i e s .  . . . 

"While Old Empire had made t h e  r a p i d  move i n t o  t h e  

p h a r m a c e u t i c a l  i n d u s t r y  t h e  management h a s  e v e r y  

i n t e n t i o n  . . . t o  c o n t i n u e  i t s  f r a n c h i s e  d i r e c t  

t o  consumer d o o r -  t o - d o o r  s e l l i n g . I 1  


Old Empi re ' s  e f f o r t s  t o  e s t a b l i s h  a p r o p r i e t a r y  l i n e  o f  

househo ld  s p e c i a l t i e s  ended p r i o r  t o  1953.  Between 1956 and 196C, 

Old Empire engaged i n  l i m i t e d  m a n u f a c t u r i n g  and d i s t r i b u t i o n  o f  

p r o p r i e t a r y  and s t a n d a r d  t o i l e t r i e s  and c o s m e t i c s  a n d  a t t e m p t e d  

t o  i n i t i a t e  a d o o r - t o - d o o r  sales campaign.  By 1962,  none o f  t h e  

e f f o r t s  i n  t h e  p r o p r i e t a r y  f i e l d  had been  s u c c e s s f u l ,  and such  

o p e r a t i o n s  as Old Empire c o n t i n u e d  t o  c a r r y  on  i n  t h i s  area were  

conduc ted  on  a v e r y  l i m i t e d  b a s i s .  Old Empire n e v e r  e s t a b l i s h e d  

a n a t i o n a l  r e p u t a t i o n  as a m a n u f a c t u r e r  and d i s t r i b u t o r  o f  p ro -

p r i e t a r y  and s t a n d a r d  t o i l e t r i e s ,  c o s m e t i c s  and househo ld  s p e c i a l t i e s .  

Maucher a v i c e  p r e s i d e n t  and a member o f  t h e  board  o f  

d i r e c t o r s  o f  Old Empire who w a s  w i t h  Old Empire f rom 1953 t o  1962 and 

a c t e d  as s a l e s  manager from 1957 t o  1962,  t e s t i f i e d  t h a t  t h e  company was 

s t r i c t l y  a  c o n t r a c t  m a n u f a c t u r e r  d o i n g  b u s i n e s s  on a b i d - b y - b i d  

b a s i s  w i t h  no f i r m  commitments f rom a n y  cus tomer .  



L a i r d  B i s s e l l l s  p r i o r  e x p e r i e n c e  w i t h  t h e  management o f  

Old Empire b e f o r e  t h e  w r i t i n g  o f  t h e  F e b r u a r y  market  l e t t e r  

i n d i c a t e d  t h a t  t h e  company's p r e d i c t i o n s  as t o  f u t u r e  e a r n i n g s  

were v e r y  u n r e l i a b l e .  

F o r  example ,  o n  December 14 ,  1960 DeElorza and Horn w r o t e  

a memorandum t o  Sneed and Kuehner i n  which t h e y  made t h e  f o l l o w i n g  

p r o j e c t i o n s  f o r  Old Empire f o r  t h e  y e a r  ended Janua ry  31 ,  1961: 

S a l e s  of $2,600,000;  n e t  income $118,000;  and e a r n i n g s  p e r  s h a r e  

o f  19 c e n t s .  The a c t u a l  f i g u r e s  f o r  t h e  y e a r  end ing  J a n u a r y  3 1 ,  

1961 were: S a l e s  -- $1,788,693;  n e t  income -- $17,359;  e a r n i n g s  

p e r  s h a r e  - - two c e n t s .  

The Janua ry  31 ,  1961 a n n u a l  r e p o r t  f o r  Old Empire came t o  

K u e h n e r l s  a t t e n t i o n  i n  a b o u t  J u n e  1961 and h e  no ted  t h a t  t h e  

company had r e p o r t e d  o n l y  2  c e n t s  p e r  s h a r e  i n  e a r n i n g s  i n s t e a d  

o f  19 '  c e n t s  p e r  s h a r e  as p r e d i c t e d  i n  D e E l o r z a l s  and H o r n ' s  

memorandum o f  December 1 4 ,  1960. 

Kuehner t he reupon  h e l d  a mee t ing  w i t h  DeElorza  and Horn 

and  "asked them f o r  t h e  r e a s o n s  f o r  t h e  d i f f e r e n c e  between t h e  

a c t u a l  r e s u l t s  shown i n  t h e  s t a t e m e n t s  of  two c e n t s  a s h a r e  and 
, 

t h e i r  p r e d i c t i o n  o f  1 7  t o  19  c e n t s  t h e y  made be fo re . "  Kuehner 

t e s t i f i e d  c o n c e r n i n g  t h e  s t a t e m e n t s  made t o  him a t  t h i s  mee t ing  as 

f o l l o w s :  

" M r .  Horn ,  t o  t h e  b e s t  o f  my r e c o l l e c t i o n ,  s a i d  
t h a t  d i f f e r e n c e  w a s  i n  t h e  f o l l o w i n g  f i g u r e s ,  t h a t ,  
f i r s t  o f  a l l ,  t h e r e  was a t h r e e  c e n t s  p e r  s h a r e  wri te-
o f f  on a c c o u n t  o f  Welton good w i l l  and then  e x t r a -
o r d i n a r y  a c q u i s i t i o n  expenses  connec ted  w i t h  P h y s i c i a n ' s  

1 



Drug and Supply which accounted f o r  f i v e  c e n t s  p e r  

s h a r e .  


Then h e  exp la ined  f u r t h e r  t h a t  t h e  e a r n i n g s  f o r  

Garde Drug Company, which t h e y  o r i g i n a l l y  t o o k  i n  

i n  t h e i r  e s t i m a t e ,  from t h e  d a t e  o f  t h e  p o o l i n g  of  

i n t e r e s t s ,  which was, as I r e c a l l ,  t h e  end of  

J u l y  o r  August 1, 1960, had t o  be e l i m i n a t e d  and t h e  

a c t u a l  Garde e a r n i n g s  were o n l y  t aken  i n  f o r  t h e  

l a s t  - - s i n c e  t h e  f i r s t  week i n  December, 1960, and 

t h a t  would accoun t  f o r  f i v e  c e n t s .  


These t h r e e  i t e m s  would b r i n g  t h e  e a r n i n g s  

up t o  approx imate ly  f i f t e e n  c e n t s ,  and I c o n s i d e r e d  

t h a t  w i t h i n  s h o o t i n g  d i s t a n c e  o f  t h e i r  p rev ious  

p r o j e c t i o n . "  


The p r o s p e c t u s  c o v e r i n g  t h e  d e b e n t u r e s  s t a t e s  t h a t  "On A p r i l  10, 

1961, pursuan t  t o  a n  agreement e n t e r e d  i n t o  on January 31,  1961 w i t h  t h e  

s t o c k h o l d e r s  of P h y s i c i a n s  Drug and Supply Company, Drug L a b o r a t o r i e s ,  Inc .  

and John H. Wood Company, t h e  Company [ o l d  ~ m p i r e ]  a c q u i r e d  a l l  t h e  i s sued  

and o u t s t a n d i n g  s t o c k  of t h e  a f o r e s a i d  t h r e e  companies." The agreement 

i t s e l f  was e n t e r e d  i n t o  on January  31, 1961 t o  e f f e c t  an  a c q u i s i t i o n  on 

A p r i l  10, 1961. 

There  was no j u s t i f i c a t i o n  shown i n  t h i s  r ecord  f o r  a t t r i b u t i n g  

f i v e  c e n t s  p e r  s h a r e  f o r  e x t r a o r d i n a r y  a c q u i s i t i o n  expenses  f o r  f i s c a l  

y e a r  ended January  31 ,  1961 r e l a t e d  t o  PD&S. F i v e  c e n t s  p e r  s h a r e  would 

have amounted t o  o v e r  $40,000 based on o u t s t a n d i n g  s h a r e s  a s  of  

January 31,  1961. 

I n  t h i s  connec t ion  i t  may be observed t h a t  t h e r e  was no "poo l ing  

of i n t e r e s t s "  i n  r egard  t o  Garde Drug b u t  s imply a purchase  and 

f u r t h e r  t h a t  5 c e n t s  i n  r e d u c t i o n  of t h e  e a r n i n g s  below t h e  e s t i m a t e  was 

a t t r i b u t a b l e  t o  a  m i s t a k e  i n  c a l c u l a t i n g  Garde D r u g ' s  e a r n i n g s  a t t r i -  

b u t a b l e  t o  Old Empire f o r  t h e  a c c o u n t i n g  pe r iod  invo lved .  I n  any e v e n t ,  
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t h e  d i f f e r e n c e  between t h e  p r e d i c t e d  e a r n i n g s  i n  f i s c a l  y e a r  

1961 w a s  t h e  d i f f e r e n c e  between 19 c e n t s  p r e d i c t e d  and 2  c e n t s  

e a r n e d ,  s u r e l y  a wide enough d i f f e r e n c e  t o  p u t  Kuehner on h i s  gua rd  

w i t h  r e g a r d  t o  a n y  f u t u r e  management p r e d i c t i o n s  of  e a r n i n g s .  

I n  Februa ry  1961,  DeElorza  d r a f t e d  a memorandum d i s c u s s i n g  

Goyescas ,  a s m a l l  w h o l e s a l i n g  f i r m  t h a t  Old Empire wished t o  a c q u i r e .  

I n  t h i s  memorandum DeElorza  a g a i n  made p r e d i c t i o n s  as t o  f u t u r e  

e a r n i n g s  and s t a t e d  t h a t  Goyescas  would e a r n ,  a f t e r  t a x e s  $25,000 

t o  $30,000 f o r  t h e  y e a r  ended December 1961. 

Kuehner r e a d  t h e  F e b r u a r y  1961 memorandum c o n c e r n i n g  

Goyescas  s h o r t l y  a f t e r  i t  w a s  w r i t t e n .  The f i n a n c i a l  

f i g u r e s  on Goyescas f o r  t h e  p e r i o d  o f  J a n u a r y  1960 t o  December 1960 

became a v a i l a b l e  t o  Kuehner by A p r i l  1961. These  f i g u r e s  showed 

t h a t  Goyescas  had a n e t  l o s s  of  $22,471.06. 

Long b e f o r e  t h e  F e b r u a r y  1962 marke t  l e t t e r  was w r i t t e n  

t h e r e  w a s  good ground f o r  L a i r d  B i s s e l l ,  Sneed,  and Kuehner t o  

be  v e r y  wary o f  p r e d i c t i o n s  o f  t h e  p r i n c i p a l  o f f i c e r s  of  Old Empire 

w i t h  r e g a r d  t o  s a l e s  and e a r n i n g s .  A t  some t i m e  p r i o r  t o  March, 

1962,  i n f o r m a t i o n  became a v a i l a b l e  t o  Kuehner t h a t  Goyescas had  

a n e t  l o s s  o f  $11,075.59 f o r  t h e  p e r i o d  from J a n u a r y  1961 t o  

December 1961. T h i s  a l s o  shou ld  have  s e r v e d  t o  warn L a i r d  B i s s e l l  

a g a i n s t  a c c e p t i n g  Old E m p i r e ' s  management r e p r e s e n t a t i o n s  as t o  

e a r n i n g s  b u t  L a i r d  B i s s e l l  a g a i n  a c c e p t e d  Old Empi re ' s  s t a t e m e n t s  

and p r e d i c t i o n s  when i t  p u t  o u t  i t s  August  1962 marke t  l e t t e r .  

http:$22,471.06


F u r t h e r m o r e ,  a t  t h e  same t i m e  t h a t  DeEl.orza was making h i g h l y  

o p t i m i s t i c  p r e d i c t i o n s  as t o  Old Empi re ' s  f u t u r e  e a r n i n g s ,  h e  

was a p p e a l i n g  t o  Sneed f o r  a d d i t i o n a l  working c a p i t a l  and p o i n t i n g  

o u t  t h e  n e c e s s i t y  f o r  o b t a i n i n g  such  a d d i t i o n a l  working 

c a p i t a l  i n  o r d e r  t o  a c h i e v e  Old Empi re ' s  o b j e c t i v e s .  Sneed 

was aware  o f  c o u r s e ,  t h a t  L a i r d  B i s s e l l  had r e j e c t e d  D e E l o r z a l s  

r e q u e s t  f o r  $200,000 i n  a d d i t i o n a l  working c a p i t a l  and was 

aware ,  of  c o u r s e ,  f rom t h e  r e p r e s e n t a t i o n s  i n  t h e  p r o s p e c t u s  

t h a t  t h e  p roceeds  of  t h e  d e b e n t u r e  i s s u e  would n o t  y i e l d  Old 

Empire a d d i t i o n a l  working c a p i t a l .  

I n  c o n n e c t i o n  w i t h  t h e  e a r n i n g s  a t t r i b u t a b l e  t o  Old Empire 

f o r  f i s c a l  y e a r  ended January  31 ,  1961 L a i r d  B i s s e l l  proposed 

t h e  making o f  t h e  f o l l o w i n g  f i n d i n g :  

"102. While s a l e s  g e n e r a l l y  i n c r e a s e d  e a r n i n g s  and 
e a r n i n g s  p e r  s h a r e  d e c l i n e d  d u r i n g  one  o f  t h e  y e a r s  
t h e  f i s c a l  y e a r  end ing  January  31 ,  1961. T h i s  d e c l i n e  
was d u e  t o  c o s t s  i n c u r r e d  i n  t h e  a c q u i s i t i o n s  and 
i n t e g r a t i o n  o f  Welton Co., Garde Drug and PD&S." 

Ea rn ings  p e r  s h a r e  f o r  f i s c a l  y e a r  ended J a n u a r y  31 ,  1960 were n i n e  

c e n t s  p e r  s h a r e  and f o r  f i s c a l  y e a r  ended J a n u a r y  31 ,  1961 e a r n i n g s  were 

two c e n t s  p e r  s h a r e .  

P&S was t h e  s u b j e c t  o f  a n  agreement  on J a n u a r y  31,  1961 to  a c q u i r e  

P&S on A p r i l  10, 1961,  i . e . ,  d u r i n g  f i s c a l  y e a r  ended J a n u a r y  31 ,  1962. 

There  is  no  e v i d e n c e  i n  t h e  r e c o r d  t o  j u s t i f y  t h e  c l a i m  t h a t  
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e a r n i n g s  dec reased  from n i n e  c e n t s  p e r  s h a r e  t o  two c e n t s  p e r  

s h a r e  as a r e s u l t  of a c q u i s i t i o n  and i n t e g r a t i o n  expenses .  

I t  w i l l  a l s o  be  observed t h a t  w h i l e  t h e  e s t i m a t e  of e a r n i n g s  

of 15  c e n t s  t o  20 c e n t s  p e r  s h a r e  c o n t a i n e d  i n  t h e  February  1962 l e t t e r  

was updated i n  t h e  August ,  1962 market  l e t t e r  by a d e f i n i t i v e  s t a t e -

ment t h a t  t h e  e a r n i n g s  f o r  f i s c a l  y e a r  1962 were i n  f a c t  $0.17 p e r  

s h a r e ,  bo th  l e t t e r s  impl ied  t h a t  t h e  e a r n i n g s  would have been h i g h e r  

i n  f i s c a l  1962 were i t  n o t  f o r  t h e  n o n - r e c u r r i n g  expenses  a t t r i b u t a b l e  
19/ 

t o  t h e  a c q u i s i t i o n  of  Welton,  Garde Drug and ED&^ 

These i m p l i c a t i o n s  i n  t h e  February  1962 market  l e t t e r  were 

made e x p l i c i t  i n  t h e  August ,  1962 market  l e t t e r .  The August market  

l e t t e r  i n  d i s c u s s i n g  t h e  p e r  s h a r e  e a r n i n g s  f o r  f i s c a l  y e a r  January  

31,  1962 s t a t e d ,  i n  p e r t i n e n t  p a r t ,  t h a t  ". . . i t  would a p p e a r  t h a t  

a c t u a l  ea rn ing  power f o r  f i s c a l  1961/2  came t o  a b o u t  30 c e n t s  p e r  

s h a r e .  'I 

There  was, of c o u r s e ,  no such t h i n g  as f i s c a l  1961/2 f o r  

Old Empire. The company's f i s c a l  y e a r  ended J a n u a r y  31. 

The e a r n i n g s  f o r  f i s c a l  y e a r  ended J a n u a r y  31 ,  1961 were 

s t a t e d  t o  be  two c e n t s  p e r  s h a r e .  The e a r n i n g s  f o r  f i s c a l  y e a r  

ended J a n u a r y  1962 were s t a t e d  t o  be  17 c e n t s  p e r  s h a r e .  

The way i n  which t h e  30 c e n t s  i n  "ea rn ing  power" f o r  t h e  p e r i o d  

was reached w a s  by add ing  1 3  c e n t s  p e r  s h a r e  r e p r e s e n t i n g  "non- 

r e c u r r i n g  p l a n t  moving expenses" and " a m o r t i z a t i o n  o f  good w i l l 1 I  

t o  t h e  17 c e n t s  claimed t o  have been ea rned  i n  f i s c a l  y e a r  ended 

-19/ I t  may be noted t h a t  t h e  responden t s  were c l a i m i n g  t h a t  t h e  
same non- recur r ing  c o s t s  were r e f e r r a b l e  n o t  o n l y  t o  f i s c a l  
y e a r  ended J a n u a r y  31,  1961 (See  L a i r d  B i s s e l l l s  Proposed F i n d i n g  
102) and f i s c a l  y e a r  ended J a n u a r y  31,  1962. 



J a n u a r y  31 ,  1962. Accord ing  t o  t h e  August  m a r k e t  l e t t e r  t h e  1 3  

c e n t s  was reached  by a t t r i b u t i n g  a  " w r i t e - o f f "  of  1 0  c e n t s  p e r  

s h a r e  t o  " n o n - r e c u r r i n g  p l a n t  moving expenses"  and a n  a d d i t i o n a l  

3 c e n t s  p e r  s h a r e  t o  " a m o r t i z a t i o n  o f  good w i l l  . I 1  

The 17  c e n t s  p e r  s h a r e  a s  r e p o r t e d  by Old Empire was a 

r e s u l t  o f  t a k i n g  i n t o  c o n s i d e r a t i o n  b o t h  t h e  expenses  and t h e  sub- 
2 0 /  

s t a n t i a l  e a r n i n g s  o f  t h e  newly a c q u i r e d  s u b s i d i a r i e s .  

The e x p l a n a t i o n  o f  t h e  30 c e n t  f i g u r e  employed i n  t h e  

m a r k e t  l e t te r  b l u r s  t h e  f i n a n c i a l  f a c t s  and c r e a t e s  an u n w a r r a n t e d l y  

o p t i m i s t i c  i m p r e s s i o n  a s  t o  t h e  e a r n i n g s  o f  Old Empire  f o r  t h e  

p e r i o d  c o n s i d e r e d  i n  t h e  l e t te r .  T h e r e  was no j u s t i f i c a t i o n  f o r  

p r e s e n t i n g  30 c e n t s  a s  t h e  " a c t u a l  e a r n i n g  power f o r  f i s c a l  1961/211 

s i n c e  t h e  e a r n i n g s  f o r  f i s c a l  y e a r  ended J a n u a r y  31, 1961 were 2 

c e n t s  p e r  s h a r e  and f o r  f i s c a l  y e a r  ended J a n u a r y  31, 1962 were 17 

c e n t s  p e r  s h a r e  and t h e s e  r e s u l t s  t o o k  i n t o  a c c o u n t  b o t h  t h e  e a r n i n g s  

of  t h e  new a c q u i s i t i o n s  a s  w e l l  a s  t h e  e x p e n s e s  r e l a t e d  t h e r e t o  

f o r  b o t h  p e r i o d s .  Had t h e s e  a c q u i s i t i o n s  n o t  t aken  p l a c e  t h e r e  

would h a v e  been no 17  c e n t  f i g u r e  and c e r t a i n l y  t h e r e  was no b a s i s  

f o r  a  30 c e n t  e a r n i n g  power f i g u r e  f o r  t h e  n o n - e x i s t e n t  p e r i o d  r e f e r r e d  

t o  i n  t h e  letters. The u s e  of t h e  30 c e n t  f i g u r e  i n  t h e  c o n t e x t  

i n  which i t  was employed was m i s l e a d i n g .  

The "good w i l l l 1  r e l a t e d  t o  t h e  a c q u i s i t i o n  o f  Welton L a b s ,  

a n  a c q u i s i t i o n  which o c c u r r e d  i n  f i s c a l  1961 ,  and was w r i t t e n  o f f  

f o r  s u c h  p e r i o d .  The 3 c e n t s  i n  good w i l l  d i d  n o t  e n t e r  i n t o  t h e  

17 c e n t s  p e r  s h a r e  c la imed  t o  h a v e  been e a r n e d  f o r  f i s c a l  y e a r  

ended J a n u a r y  31 ,  1962. It was r e c o g n i z e d  a s  a  n o n - r e c u r r i n g  expense  

f o r  t h e  f i s c a l  y e a r  ended J a n u a r y  31,  1961,  w a s  u n r e l a t e d  t o  t h e  

-20/ See p r o s p e c t u s  c o v e r i n g  t h e  d e b e n t u r e  i s s u e  showing t h a t  t h e  e a r n i n g s  of 
newly a c q u i r e d  companies were more t h a n  d o u b l e  t h o s e  o f  Old Empire.  
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1 7  c e n t s  p e r  s h a r e  e a r n e d  f o r  f i s c a l  y e a r  J a n u a r y  3 1 ,  1962 and cou ld  

n o t  c o r r e c t l y  be  a t t r i b u t a b l e  t o  f i s c a l  y e a r  ended J a n u a r y  31 ,  1962. 

The 10  c e n t s  p e r  s h a r e  f o r  p l a n t  moving expenses  a t t r i b u t e d  t o  

f i s c a l  y e a r  1962 r e f e r r e d  i n  p r i n c i p a l  p a r t  t o  moving expenses .  No 

s u p p o r t  f o r  t h e  s p e c i f i c  amount o f  10  c e n t s  as a p p l i c a b l e  t o  f i s c a l  

1962 w a s  shown by t h e  r e s p o n d e n t s .  

I n  c o n n e c t i o n  w i t h  t h e  c l a i m  t h a t  Old Empire had shown " e a r n i n g  

power" of 30 c e n t s ,  i t  shou ld  b e  o b s e r v e d  t h a t  t h i s  c l a i m  w a s  n o t  r e l a t e d  

t o  a s i t u a t i o n  where Old Empire owned and o p e r a t e d  a g o i n g  p l a n t  i n  

P h i l a d e l p h i a  and moved it t o  Newark. H e r e ,  t h e  s i t u a t i o n  was q u i t e  ' 

d i f f e r e n t .  Old Empire had a c q u i r e d  t h r e e  new companies l o c a t e d  i n  

P h i l a d e l p h i a ,  namely,  Welton Labs ,  Garde  Drug and ED&S which had t h e i r  

own management, p e r s o n n e l ,  and e a r n i n g s .  Welton o f  Welton L a b s 1  e x p e r i e n c e  

was i n  s a l e s  and t h e r e  i s  no  d o u b t  t h a t  h i s  s k i l l s  were a c q u i r e d  by Old 

Empire when t h e y  a c q u i r e d  such  company. Welton L a b s ,  however,  had no  

e a r n i n g s  when i t  was a c q u i r e d ,  Garde  Drug and PD&S,on t h e  o t h e r  hand ,  

had e a r n i n g s  and s k i l l e d  t e c h n i c a l  p e r s o n n e l  i n  t h e  m a n u f a c t u r e  o f  d r u g s .  

With t h e  e x c e p t i o n  o f  H e r b e r t  Garde of  Garde Drug and Welton o f  Welton 

L a b s ,  Old Empire d i d  n o t  a c q u i r e  t h e  management and t h e  t e c h n i c a l  p e r s o n n e l  

o f  t h e  a c q u i r e d  companies whose s k i l l s  had c o n t r i b u t e d  towards  t h e  e a r n i n g  

power o f  t h e  a c q u i r e d  companies.  Such t e c h n i c a l l y  s k i l l e d  p e r s o n n e l  were 

a n  i m p o r t a n t  f a c t o r  t o  Garde Drug and PD&S and t h e  l o s s  o f  s u c h  p e r s o n n e l  

was d e t r i m e n t a l  t o  Old Empire. 

The r e p r e s e n t a t i o n s  i n  t h e  market  le t ters  c a l l e d  p a r t i c u l a r  

a t t e n t i o n  t o  t h e  c l a i m  t h a t  Old Empire had a c q u i r e d  t h e  s k i l l e d  t e c h n i c a l  

p e r s o n n e l  of  t h e s e  companies b u t  t h e s e  r e p r e s e n t a t i o n s  were, i n  f a c t ,  

211 
m i s l e a d i g  i n  t h a t  w i t h  t h e  e x c e p t i o n  o f  Garde  and Wel ton ,  Old Empire had 

-
-21/ The p r o s p e c t u s  c o v e r i n g  t h e  d e b e n t u r e s  ( p .  8 )  shows i n  a p r o  

forma s t a t e m e n t  f o r  t h e  y e a r  ended J a n u a r y  31 ,  1961 t h a t  

e a r n i n g s  a t t r i b u t a b l e  t o  Old Empire were  o n l y  $17,359 w h i l e  

e a r n i n g s  a t t r i b u t a b l e  t o  PD&S, e t  a l .  were  $48,710.  
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n o t ,  i n  f a c t ,  o b t a i n e d  t h e  t e c h n i c a l l y  s k i l l e d  personnel  a s  a r e s u l t  of 

t h e  a c q u i s i t i o n s  but  had l o s t  them. The d i s c u s s i o n  i n  t h e  market  l e t t e r s  

of  " ea rn ing  power" of Old Empire which was a t t r i b u t a b l e  i n  p a r t  t o  t h e  

a c q u i s i t i o n  o f  t h e  acqu i r ed  companies wi th  such personnel  was, t h e r e f o r e ,  

mi s l ead ing .  

Both market  l e t t e r s  p r e d i c t e d  ea rn ings  of 40 t o  45 c e n t s  p e r  s h a r e  

f o r  f i s c a l  y e a r  ended January  31, 1963. 

The February l e t t e r  prepared  by Sneed based i t s  p r e d i c t i o n s  of 

e a r n i n g s  p r i n c i p a l l y  on r e p r e s e n t a t i o n s  made by DeElorza t o  Sneed i n  t e l e -  

phone conve r sa t ions .  

Kuehner 's  tes t imony concerning t h e  b a s i s  on which he p r e d i c t e d  

e a r n i n g s  of  40 t o  45 c e n t s  p e r  s h a r e  f o r  f i s c a l  y e a r  ended January  31, 

1963 was summarized i n  h i s  proposed f i n d i n g s ,  and reads  i n  p e r t i n e n t  p a r t ,  

a s  fo l lows :  

"Using a s  a  base  t h e  17L p e r  s h a r e  earned by Old Empire i n  1961, 
he  added 3L f o r  t h e  completion of 1961 of t h e  wr i t e -o f f  of  
Welton Labs good w i l l ,  10d f o r  e x t r a o r d i n a r y  non-recurr ing  moving 
c o s t s ,  5d f o r  p r o f i t s  on a  v i tamin  volume of $1 m i l l i o n ,  3d f o r  
expected p r o f i t s  from Goyescas, 2L f o r  t h e  upgrading of c o n t r a c t  
packaging and a  p o s s i b l e  5L r e p r e s e n t i n g  t h e  p o t e n t i a l  of  t h e  
g e n e r i c  program. 

The summary speaks  i n  ca l enda r  y e a r s  bu t  t h e  o p e r a t i o n s  of Old Empire 

were based on a  f i s c a l  y e a r  ended January  31. 

I n  connect ion  wi th  t h e  a d d i t i o n  of " 3 h  f o r  t h e  complet ion i n  1961 of 

t h e  w r i t e - o f f  of  Welton Labs1 good w i l l " ,  it may be noted t h a t  Kuehner 

accep ted  an  exp lana t ion  from Old Empire 's  management which a t t r i b u t e d  t h e  3  

c e n t  w r i t e - o f f  t o  t h e  per iod  ended January 31, 1961 when t h e  management 

-22 / 
exp la ined  t o  him why t h e  ea rn ings  were on ly  2 c e n t s  pe r  s h a r e  f o r  t h a t  per iod .  

The 17 c e n t s  p e r  s h a r e  was r epor t ed  f o r  f i s c a l  y e a r  ended January  31,  1962. 

I t  would be i n a p p r o p r i a t e  t o  add 3  c e n t s  t h a t  w a s  w r i t t e n  o f f  i n  f i s c a l  y e a r  

ended January  31, 1961 t o  t h e  17 c e n t s  p e r  s h a r e  earned i n  f i s c a l  y e a r  ended 

-2 2 1  Old Empire 's  Annual Repor t  f o r  t h e  y e a r  ended January  31, 1962 
r e f l e c t e d  t h a t  t h e  good w i l l  a p p l i c a b l e  t o  Welton Labs was com-
p l e t e l y  w r i t t e n  o f f - a s  of ~ a n u a ; ~  31,  1061, i . e . ,  f o r  f i s c a l  
y e a r  ended 1961. 



January  31,  1962. The lumping t o g e t h e r  of expenses  of a c q u i s i t i o n  f o r  

two d i f f e r e n t  f i s c a l  p e r i o d s  such as t h e  w r i t e - o f f  o f  Wel ton1s  good w i l l  

i n  1961 and e x t r a o r d i n a r y  non- recur r ing  moving expenses o c c u r i n g  a t  a 

l a t e r  f i s c a l  pe r iod  was n o t  j u s t i f i e d  i n  r e a c h i n g  t h e  e a r n i n g s  p r e d i c t e d  

f o r  f i s c a l  y e a r  1963 and was mis lead ing .  

Kuehner u s i n g  t h e  17 c e n t s  b a s e  earned i n  f i s c a l  1962 t o  p r o j e c t  

e a r n i n g s  f o r  f i s c a l  1963 added 1 0  c e n t s  p e r  s h a r e  I t f o r  e x t r a o r d i n a r y  non-

r e c u r r i n g  moving costs ."  

These  c o s t s  were a t t r i b u t e d  t o  moving t h e  newly a c q u i r e d  s u b s i d i a r i e s  

from P h i l a d e l p h i a  t o  Newark. 

Welton Labs and PD&S were moved i n  f i s c a l  y e a r  ended J a n u a r y  31,  1962. 

Garde Drug d i d  n o t  move u n t i l  A p r i l  1962, i . e . ,  i n  f i s c a l  y e a r  ended 

January  31, 1963. 

While moving c o s t s  f o r  a l l  t h e  s u b s i d i a r i e s  were determined d u r i n g  t h e  

h e a r i n g  t o  be $175,000, t h e r e  was no breakdown i n  t h e  companyls f i n a n c i a l  

s t a t e m e n t s  of t h e  amount o f  t h e s e  c o s t s  a s  between f i s c a l  y e a r  1962 and 

f i s c a l  1963 o r  a s  between Welton Labs and PD&S on t h e  one hand and Garde Drug . , 

23/ 
on t h e  o t h e r .  The u s e  of a s p e c i f i c  f i g u r e  o f  10 c e n t s  ta add on t o  t h e  

e a r n i n g  power a t t r i b u t a b l e  t o  f i s c a l  y e a r  ended January  31,  1962 i n  Kuehner ls  

e x p l a n a t i o n  was n o t  e x p l a i n e d ,  j u s t i i i e d  o r  s u b s t a n t i a t e d .  

One o f  t h e  impor tan t  mis lead ing  a s p e c t s  o f  bo th  market l e t t e r s  i s  

t h a t  i t  emphasizes t h e  expenses r e l a t e d  t o  t h e  a c q u i s i t i o n s  and deemphasizes 

t h e  e a r n i n g s  a t t r i b u t a b l e  t o  t h e  a c q u i r e d  companies. For  example, t h e  l e t t e r  

s t a t e s  t h a t  " In  s p i t e  of t h e  d i f f i c u l t i e s  o f  r e o r g a n i z i n g ,  c o n s o l i d a t i n g  and 

c e n t r a l i z i n g  t h e  new a c q u i s i t i o n s  t h e  company earned $0.17 p e r  s h a r e  f o r  t h e  

f i s c a l  y e a r  ended J a n u a r y  31, 1962 v e r s u s  $0.02 i n  t h e  p reced ing  f i s c a l  

y e a r .  . . ." The comparison i n  t h i s  s e n t e n c e  a p p e a r s  t o  downgrade t h e  new 

-23/ A f low c h a r t  prepared by DeElorza i n  A p r i l  1961 e s t i m a t e d  t h a t  
t h e  moving expenses would be $92,000 of  which $64,000 w a s  
a t t r i b u t e d  t o  PD&S, $3,000 t o  move Welton Labs and $25,000 t o  
move Garde Drug b u t  t h e s e  e s t i m a t e s  were l e s s  t h a n  was a c t u a l l y  
expended. 



a c q u i s i t i o n s  by emphasizing t h e  c o s t s  oE a c q u i s i t i o n  wi thout  r e f e r r i n g  

t o  t h e  ea rn ings  c o n t r i b u t e d  by such acqu i r ed  companies t o  Old Empire 's  

t o t a l  e a rn ings .  I n  p a r t i c u l a r  t h e  comparison does  n o t  make c l e a r  t h e  

degree  t o  which t h e  newly acqui red  companies may have con t r i bu t ed  t o  t h e  

r epo r t ed  850% be t te rment  of 1962 ea rn ings  over  1961 ea rn ings .  

I n  t h i s  connect ion t h e  p rospec tus  cover ing  t h e  deben tures  (p .  8 )  

shows i n  a pro forma s t a t emen t  f o r  t h e  y e a r  ended January  31,  1961 t h a t  

e a rn ings  a t t r i b u t a b l e  t o  Old Empire were on ly  $17,359 whi le  e a rn ings  

a t t r i b u t a b l e  t o  PD&S, e t  a l .  were $48,710. 

The comparison of two c e n t s  p e r  s h a r e  i n  e a rn ings  f o r  t h e  f i s c a l  

y e a r  ended January 31, 1961 a s  compared t o  17 c e n t s  "In s p i t e "  of such  

c o s t s  r e l a t e d  t o  a c q u i s i t i o n  r a t h e r  than  because t h e  acqui red  companies 

c o n t r i b u t e d  t o  e a rn ings  f o r  f i s c a l  y e a r  ended January  31, 1962 was no t  

j u s t i f i e d  and w a s  mis lead ing .  

For  reasons  a l r e a d y  d e t a i l e d  a t  l eng th  here inabove ,  t h e r e  was no 

b a s i s  f o r  p r e d i c t i n g  5  c e n t s  per  s h a r e  e a rn ings  with  regard t o  vi tamin 

s a l e s .  

Kuehner claimed t h a t  i n  c a l c u l a t i n g  t h e  40 t o  45 c e n t s  p e r  s h a r e  

he  a t t r i b u t e d  5 c e n t s  p e r  s h a r e  t o  p o t e n t i a l  s a l e s  of g e n e r i c  drugs .  

Among o t h e r  t h i n g s ,  he  claimed t o  have reached t h i s  e s t i m a t e  by u s ing  

Standard & Poor ' s  I n d u s t r i a l  Survey a v a i l a b l e  t o  him i n  August,  1962. 

However t h e  f i g u r e s  used by Kuehner d i d  n o t  appear  i n  any volume of Standard 

& P o o r ' s  I n d u s t r i a l  Survey p r i o r  t o  March 31, 1966. 
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,A s  t o  I13L f o r  e x p e c t e d  p r o f i t s  f rom Goyescas" t h e  f a c t s  may b e  

summarized as f o l l o w s :  

I n  F e b r u a r y ,  1961 DeElorza  d r a f t e d  a memorandum d i s c u s s i n g  Goyescas ,  

a company which Old Empire wanted t o  a c q u i r e  and p r e d i c t e d  t h a t  Goyescas 

would e a r n  a f t e r  t a x e s  $25,000 f o r  t h e  y e a r  ended December 1961. Kuehner 

saw t h i s  memorandum s h o r t l y  a f t e r  i t  was w r i t t e n .  

The f a c t s  i n  c o n n e c t i o n  w i t h  Old E m p i r e ' s  a c q u i s i t i o n  o f  Goyescas 

were  as f o l l o w s :  

Old Empire a c q u i r e d  Goyescas i n  F e b r u a r y ,  1962. Goyescas '  f i n a n c i a l  

s t a t e m e n t s  f o r  t h e  y e a r  ended December 31 ,  1960 had shown a n e t  l o s s  o f  
24 / 

$22,471; f o r  t h e  y e a r  ended December 31 ,  1961 .  Goyescas  had shown a n e t  l o s s  

o f  $11,075 and f o r  t h e  s i x  months ended J u n e  30 ,  1962 Goyescas showed p r o f i t s  

o f  o n l y  $876. 

I n  o r d e r  t o  e a r n  3 c e n t s  p e r  s h a r e  i n  p r o f i t s ,  Goyescas would h a v e  had 

t o  i n c r e a s e  i t s  e a r n i n g s  t o  a p p r o x i m a t e l y  $29,000 f o r  t h e  b a l a n c e  o f  t h e  

f i s c a l  y e a r  ended J a n u a r y  31 ,  1963. Based upon i t s  p a s t  h i s t o r y  t h e r e  was no 

j u s t i f i c a t i o n  f o r  e s t i m a t i n g  t h a t  Goyescas would add  3 c e n t s  p e r  s h a r e  i n  

prof  i t s  t o  Old Empire. 

Old Empi re ' s  e a r n i n g s  p e r  s h a r e  d e c l i n e d  f rom 11 c e n t s  i n  f i s c a l  1958 

t o  2 c e n t s  i n  f i s c a l  1961. Old Empire r e p o r t e d ,  however,  i n  i t s  December 26 ,  

1961 p r o s p e c t u s  f o r  i t s  6% c o n v e r t i b l e  s u b o r d i n a t e d  d e b e n t u r e s  f o r  t h e  9 

months ended Oc tobe r  31 ,  1961 e a r n i n g s  of  7 c e n t s  p e r  s h a r e .  

The company, however,  was s u f f e r i n g  i n  1961 b e c a u s e  i t  l a c k e d  working  

c a p i t a l .  N e v e r t h e l e s s ,  it d e c i d e d  t o  s h i f t  i t s  b u s i n e s s  emphas is  f r o m  t h a t  

o f  c o n t r a c t  packaging  t o  t h e  p h a r m a c e u t i c a l  b u s i n e s s ,  and  i n  such  c o n n e c t i o n  

t o  expend l a r g e  sums o f  money t o  a c q u i r e  p h a r m a c e u t i c a l  s u b s i d i a r i e s  and t o  

-24/ Al though Kuehner c la imed t h a t  h e  had no r e c o l l e c t i o n  o f  s e e i n g  
t h e  f i n a n c i a l  s t a t e m e n t s  o f  Goyescas c o v e r i n g  c a l e n d a r  y e a r  
1960,  t h e  e v i d e n c e  i n  t h i s  c a s e  r e f l e c t s  t h a t  a s t a t e m e n t  o f  
f i n a n c i a l  c o n d i t i o n  o f  Goyescas f o r  t h a t  p e r i o d  was a d d r e s s e d  
t o  t h e  s t o c k h o l d e r s  o f  t h a t  company d a t e d  A p r i l  7 ,  1961 and as 
a d i r e c t o r  of  Old Empire it  was undoub ted ly  a v a i l a b l e  t o  
Kuehner. 
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b u i l d  up l a r g e  i n v e n t o r i e s .  I t s  manufactur ing f a c i l i t i e s  were f u l l y  

employed i n  f i s c a l  y e a r  1962 i n  an  e f f o r t  t o  b u i l d  up a v i t a m i n  and 

g e n e r i c  d r u g  i n v e n t o r y  and t o  manufacture  enough merchandise  t o  make 

d e l i v e r i e s  on s a l e s .  I n  f a c t ,  Old Empire could  n o t  meet t h e s e  demands 

on i t s  f a c i l i t i e s  and t h e  company w a s  c o n s i d e r i n g  farming o u t  some of  

i t s  c o n t r a c t  packaging bus iness .  There  was no j u s t i f i c a t i o n  f o r  add ing  

2  c e n t s  t o  t h e  1962 e a r n i n g s  of Old Empire f o r  t h e  upgrading o f  con-

tract packaging.  

The p r e d i c t i o n  of e a r n i n g s  of 40 t o  45 c e n t s  pe r  s h a r e  f o r  f i s c a l  y e a r  

ended January  31,  1963 was u n j u s t i f i e d .  Moreover, based on t h e  demeanor 

o f  Kuehner whi le  on t h e  w i t n e s s  s t a n d  and based on t h e  s u b s t a n t i v e  

a s p e c t s  of h i s  tes t imony t h e  h e a r i n g  examiner h a s  concluded t h a t  h i s  

e x p l a n a t i o n  of t h e  reasons  why h e  made a p r e d i c t i o n  o f  40 t o  45 c e n t s  

i n  e a r n i n g s  i n  t h e  market l e t t e r  w a s  c o n t r i v e d  and w a s  u n b e l i e v a b l e .  

His  t e s t imony  i s  n o t  c r e d i t e d .  

Old Empire borrowed enough money t o  a c q u i r e  t h e  s u b s i d i a r i e s  

and paid  f o r  t h e  a c q u i s i t i o n s  w i t h  t h e  money o b t a i n e d  through t h e  

s a l e  of t h e  d e b e n t u r e s  b u t  t h e  proceeds from t h i s  o f f e r i n g  d i d  n o t  

p rov ide  enough c a p i t a l  t o  b u i l d  up t h e  l a r g e  i n v e n t o r i e s  which it 

cons idered  necessa ry  t o  engage i n  t h e  v i t amin  and g e n e r i c  d r u g  

manufactur ing b u s i n e s s .  The l a r g e  e x p e n d i t u r e s  made i n  b u i l d i n g  up 

a l a r g e  i n v e n t o r y  of v i t amins  and g e n e r i c  d r u g s  p laced  a burden on 

t h e  b u s i n e s s  which i t  could  n o t  c a r r y  and r e s u l t e d  i n  i t s  c o l l a p s e .  

Nothing was s a i d  i n  t h e  p rospec tus  about  t h e  c h a o t i c  pro- 

d u c t i o n  and f i n a n c i a l  problems of  Old Empire which were b e s e t t i n g  

t h e  company and which came t o  a  head i n  December 1961 and which l e a d  

t h e  company t o  s t o p  t a k i n g  o r d e r s  f o r  v i t a m i n s  by t h e  end o f  t h a t  

month. More i m p o r t a n t ,  i n f o f a r  a s  t h i s  proceeding i s  concerned,  is  



t h e  f a c t  t h a t  t h i s  material i n f o r m a t i o n  concerning Old  E m p i r e  was 

o m i t t e d  f r o m  t h e  m a r k e t  l e t t e r s  w h i c h  w e r e  d i s t r i b u t e d  t o  t h e  p u b l i c  

by L a i r d  B i s s e l l  a n d  by  C o r t l a n d t  a n d  t h e i r  r e g i s t e r e d  r e p r e s e n t a t i v e s .  

The  e v i d e n c e  i n  t h i s  r e c o r d  d e m o n s t r a t e s  t h a t  t h r o u g h o u t  t h e  

p e r i o d  i n v o l v e d  i n  t h i s  p r o c e e d i n g ,  O l d  E m p i r e ' s  w o r k i n g  c a p i t a l  

p o s i t i o n  and  c a s h  p o s i t i o n  was low i n  r e l a t i o n  t o  i t s  b u s i n e s s  

o p e r a t i o n s  a n d  became l o w e r ,  i t s  a c c o u n t s  r e c e i v a b l e s  which  w e r e  

a l w a y s  h i g h  i n  r e l a t i o n  t o  c a s h  i n c r e a s e d ,  i t s  i n v e n t o r y  was 

h i g h  a n d  u n b a l a n c e d ,  and  c r e d i t  c o n t r o l  was p o o r .  

O l d  E m p i r e ' s  r a p i d  a c q u i s i t i o n  p r o g r a m  a l t h o u g h  a i d e d  by  

t h e  p r o c e e d s  of t h e  d e b e n t u r e s  o f f e r i n g  d i d  n o t  i m p r o v e  i t s  

w o r k i n g  c a p i t a l  o r  c a s h  p o s i t i o n .  T h e  i m p l e m e n t a t i o n  o f  i t s  

m a n u f a c t u r i n g  a n d  sales p r o g r a m  i n c l u d i n g  p a r t i c u l a r l y  t h e  v i t a m i n  

and  g e n e r i c  d r u g  p r o g r a m s ,  t o g e t h e r  w i t h  t h e  e x p e n d i t u r e s  

i n v o l v e d  i n  moving t h e  a c q u i r e d  c o m p a n i e s  f r o m  P h i l a d e l p h i a  t o  

Newark, d r a i n e d  t h e  company o f  i t s  a l r e a d y  i n a d e q u a t e  w o r k i n g  

c a p i t a l  a n d  b r o u g h t  a b o u t  i t s  f i n a n c i a l  c o l l a p s e .  

I n  a n  e f f o r t  t o  e x p l a i n  t h e  b a s i s  o f  L a i r d  B i s s e l l ' s  r e p r e -

s e n t a t i o n s  i n  i t s  m a r k e t  l e t te rs ,  L a i r d  B i s s e l l  i n  i t s  p r o p o s e d  

f i n d i n g s  r e f e r r e d ,  among o t h e r  t h i n g s ,  t o  O l d  E m p i r e ' s  p r o f i t  a n d  

l o s s  s t a t e m e n t s  a n d  r e f e r r e d  p a r t i c u l a r l y  t o  S n e e d ' s  r e l i a n c e  o n  

f i g u r e s  c o n t a i n e d  i n  t h e  company ' s  December  26 ,  1 9 6 1  p r o s p e c t u s  

c o v e r i n g  t h e  d e b e n t u r e s .  T h e s e  d a t a  showed s h a r p l y  i n c r e a s e d  sales 

f i g u r e s  b e t w e e n  f i s c a l  y e a r  e n d e d  J a n u a r y  31, 1 9 5 9  a n d  t h e  n i n e  
25 


months  e n d e d  O c t o b e r  3 1 ,  1961,( t h e  l a t t e r  f i g u r e s  b e i n g  u n a u d i t e d ) .  

L a i r d  B i s s e l l  a l s o  p o i n t e d  o u t  t h a t  t h e r e  h a d  b e e n  a n  i n c r e a s e  i n  

/ 	 I n  t h i s  c o n n e c t i o n  i t  s h o u l d  b e  n o t e d  t h a t  t h e  u n a u d i t e d  f i g u r e s  

i n c l u d e d  s u b s t a n t i a l  sales a t t r i b u t a b l e  t o  PD&S. 
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t h e  number o f  Old Empi re ' s  o u t s t a n d i n g  s h a r e s  which r o s e  from 

334,580 s h a r e s  o u t s t a n d i n g  f o r  f i s c a l  y e a r  ended J a n u a r y  31,  1959 

t o  966,040 s h a r e s  o u t s t a n d i n g  a t  t h e  end o f  t h e  u n a u d i t e d  n i n e -  

month p e r i o d  ended O c t o b e r  31 ,  1961 as b e i n g  t h e  r e a s o n  f o r  t h e  

d r o p  i n  e a r n i n g s  f rom 11 c e n t s  p e r  s h a r e  f o r  t h e  y e a r  ended 

J a n u a r y  31 ,  1959 t o  2 c e n t s  p e r  s h a r e  f o r  t h e  y e a r  ended J a n u a r y  

31 ,  1961 which " then  i n c r e a s e d  t o  7 c e n t s  f o r  t h e  n i n e  months 

ended Oc tobe r  31 ,  1961." 

No r e f e r e n c e  was made, however,  t o  a more c o g e n t  r e a s o n  

f o r  t h e  d e c l i n e  i n  e a r n i n g s  p e r  s h a r e  f o r  t h e  p e r i o d .  The r e a s o n  

is  set f o r t h  g r a p h i c a l l y  i n  t h e  p r o s p e c t u s  c o v e r i n g  t h e  d e b e n t u r e s ,  

namely,  t h a t  i n  f i s c a l  y e a r  ended J a n u a r y  31,  1959,  Old Empi re ' s  

n e t  e a r n i n g s  were $36,381 w h i l e  i n  f i s c a l  y e a r  ended .January 31 ,  
E/ 

1961 t h e  n e t  e a r n i n g s  had d e c l i n e d  t o  $17,359. 

The f o l l o w i n g  c h a r t  d e p i c t s  t h e  c a s h ,  a c c o u n t s  r e c e i v a b l e ,  

and i n v e n t o r y  f o r  t h e  f i s c a l  y e a r s  ended J a n u a r y  31,  1959 th rough  

J a n u a r y  31 ,  1963 i n c l u d i n g  t h e  r e v i s e d  f i g u r e s  f o r  1962: 

J a n u a r y  31  Cash Accounts  R e c e i v a b l e  I n v e n t o r y  

1959 $111,722 $ 224,227 $ 234,605 
1960 183,786 400,609 369,573 
1961 99,560 506,328 653,727 
1962 74 ,913  1 ,119 ,063  1 ,242,833 
1962 ( r e v i s e d )  74 ,913 821 ,371  1 ,242,833 
1963 15,252 450,695 1 ,440,896 

2 6 /-	 I n  t h i s  c o n n e c t i o n  i t  should  b e  n o t e d  t h a f  i n c l u d e d  i n  t h e  
e a r n i n g s  f o r  f i s c a l  y e a r  ended J a n u a r y  31 ,  1961 were  e a r n i n g s  
o b t a i n e d  by Old Empire th rough  i t s  a c q u i s i t i o n  o f  Garde Drug 
and Welton Labs .  For  Welton Labs  t h i s  would encompass t h e  
e n t i r e  y e a r  and f o r  Garde Drug a p p r o x i m a t e l y  two months.  
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I n  t h e  r e v i s e d  a n n u a l  r e p o r t  f o r  f i s c a l  y e a r  1962,  $250,000 

i n  a c c o u n t s  r e c e i v a b l e  were w r i t t e n  o f f  because  t h e y  were u n c o l l e c t a b l e ,  

merchand i se  hav ing  been r e t u r n e d  t o  Old Empire because  i t  was 

d e l i v e r e d  t o o  l a t e  t o  meet s e a s o n a l  r e q u i r e m e n t s .  

Garde had t o l d  DeElorza  t h a t  Old Empi re ' s  i n v e n t o r i e s  and 

a c c o u n t s  r e c e i v a b l e  shou ld  b e  lowered i n  1960 s o  as t o  g i v e  t h e  

company a b e t t e r  c a s h  p o s i t i o n .  DeElorza  a g r e e d  t o  a t t e m p t  t o  do  s o .  

I n v e n t o r i e s  and a c c o u n t s  r e c e i v a b l e  were n o t  r e d u c e d ,  and Old 

Empi re ' s  c a s h  p o s i t i o n  d e c l i n e d  s t e a d i l y  from f i s c a l  1960 t o  f i s c a l  

1963. 

Although Old Empire f i l e d  a p e t i t i o n  i n  b a n k r u p t c y  i n  March 

1964,  and l o s t  97 c e n t s  p e r  s h a r e  f o r  f i s c a l  1963,  i t  would a p p e a r  

f rom L a i r d  B i s s e l l l s  Proposed F i n d i n g s  t h a t  t h e y  con tend  t h a t  Old 

Empi re ' s  f i n a n c i a l  p o s i t i o n  i n  1963 was b e t t e r  t h a n  i t  w a s  i n  1959. 

.The r a t i o s  o f  a c c o u n t s  r e c e i v a b l e  t o  s a l e s  p r e s e n t e d  by L a i r d  

B i s s e l l  i n  i t s  proposed f i n d i n g s  t end  t o  r e f l e c t  t h a t  Old Empi re ' s  

a c c o u n t s  r e c e i v a b l e  were be ing  c o n v e r t e d  i n t o  c a s h  more q u i c k l y  i n  
LI  /-

f i s c a l  1963 t h a n  i n  f i s c a l  1959. 

The r eason  t h a t  t h e  r a t i o  "improved" as of f i s c a l  y e a r  ended 

J a n u a r y  31 ,  1963 w a s  n o t  because  a c c o u n t s  r e c e i v a b l e  were b e i n g  

c o n v e r t e d  i n t o  c a s h  more q u i c k l y  a t  t h e  la t ter  d u e  b u t  b e c a u s e  

a p p r o x i m a t e l y  $250,000 i n  a c c o u n t s  r e c e i v a b l e  were w r i t t e n  o f f  as 

u n c o l l e c t a b l e  and n o t  r e a l i z e d  ip c a s h .  

-27/  See  L a i r d  B i s s e l l l s  Proposed F i n d i n g  No. 192 r e a d i n g  i n  p e r t i n e n t  
p a r t  t h a t  "The r a t i o  o f  a c c o u n t s  r e c e i v a b l e  t o  sales i n c r e a s e d  
f rom a p p r o x i m a t e l y  1 t o  5.5 i n  1959 t o  1 t o  7 .5  i n  1963." 



La i rd  B i s s e l l t s  c la im t h a t  t h e  r a t i o  of accounts  r e c e i v a b l e  

t o  s a l e s  improved between 1959 t o  1963 f a i l s  t o  t a k e  i n t o  account  

m a t e r i a l  f a c t o r s  which rendered t h e  impress ion of an improving r a t i o  

more appa ren t  than r e a l .  I n s t ead  of an  improving r a t i o  of accounts  

r e c e i v a b l e  t o  s a l e s ,  t h e  informat ion which Sneed claimed t o  have 

a v a i l a b l e  when he wrote  h i s  January,  1962 l e t t e r ,  r e f l e c t e d  a d e c l i n i n g  
g/ 

r a t i o  of accounts  r e ce ivab l e  t o  s a l e s .  

The Div i s ion  i n  i t s  proposed f i n d i n g s  po in t ed  o u t  and t h e  

respondents  conceded t h a t  "From January 1960 t o  January  1963 t h e  

cash p o s i t i o n  of Old Empire dec l ined  and i t s  i n v e n t o r i e s  increased."  

Net s a l e s ,  n e t  income and ea rn ings  p e r  s h a r e  f o r  Old Empire 

f o r  t h e  f i s c a l  y e a r s  ending 1958, 1959, 1960, 1961 and f o r  t h e  

n ine  months per iod  ended October 31, 1961 a r e  summarized a s  fo l lows :  

Nine months ended 
For  t h e  yea r s  ended Jan .  31 Oct.  31 

(unaudi ted)  (unaudi ted)  

Net 
Sa1e s  1,071,979 1,252,187 1,189,270 1,788,698 2,605,425 

Net 
Income 36,245 36,83.1 41,604 17,359 63,876 

Earnings  
P e r  Share  . I 1  . l l  .09 .02 .07 

-28/  According t o  Sneed t h e  l a s t  f i g u r e s  a v a i l a b l e  t o  him were t hose  
of J u l y  31,  1961 ( s e e  t a b l e  above) .  
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A l l  o f  t h i s  i n f o r m a t i o n  was a v a i l a b l e  p r i o r  t o  F e b r u a r y  

1962,  as it appea red  i n  t h e  December 2 6 ,  1961 p r o s p e c t u s  f o r  Old 

Empi re ' s  69. c o n v e r t i b l e  d e b e n t u r e s .  

The l e t t e r s  u n d e r  a t t a c k  by t h e  D i v i s i o n  were  w r i t t e n  i n  

F e b r u a r y  and August  1962.  

L a i r d  B i s s e l l  i n  i t s  proposed  f i n d i n g s  (192)  s t a t e s  t h a t  "The 

a c c o u n t s  r e c e i v a b l e  p o s i t i o n  o f  Old Empire improved f rom 1959 t o  

1963" and  t h a t  "The r a t i o  o f  a c c o u n t s  r e c e i v a b l e  t o  s a l e s  i n c r e a s e d  

from a p p r o x i m a t e l y  1 t o  5 .5  i n  1959 t o  1 t o  7.5 i n  1963.  

The r a t i o  o f  a c c o u n t s  r e c e i v a b l e  t o  s a l e s  between f i s c a l  y e a r  

1959 and f i s c a l  y e a r  1963  were  as f o l l o w s :  

Fo r  t h e  f i s c a l  y e a r  ended J a n u a r y  31 ,  1959 - 1 t o  5 . 5  
F o r  t h e  f i s c a l  y e a r  ended J a n u a r y  31 ,  1960 - 1 t o  2.9 
F o r  t h e  f i s c a l  y e a r  ended J a n u a r y  31 ,  1961 - 1 t o  3 .5  
F o r  t h e  6  months p e r i o d  ended J u l y  31 ,  1961 - 1 t o  2.7 
F o r  t h e  f i s c a l  y e a r  ended J a n u a r y  31 ,  1962 - 1 t o  3.3 
F o r  t h e  f i s c a l  y e a r  ended J a n u a r y  31 ,  1962 - 1 t o  4.3 ( r e v i s e d )  
F o r  t h e  f i s c a l  y e a r  ended J a n u a r y  31 ,  1963  - 1 t o  7 . 5  

I n  e x p l a i n i n g  t h e  r e a s o n s  f o r  t h e  d e c l i n i n g  c a s h  p o s i t i o n  

and t h e  i n c r e a s i n g  i n v e n t o r y  p o s i t i o n  L a i r d  B i s s e l l  s t a t e d  t h a t  

between J a n u a r y  1960 and Janua ry  1963 "Old Empire a c q u i r e d  f o u r  

companies and  embarked upon two ma jo r  programs which c o n v e r t e d  c a s h  

i n t o  o t h e r  forms o f  working  c a p i t a l .  I t  engaged i n  a b u s i n e s s  which 

n e c e s s i t a t e d  t h e  m a n u f a c t u r e  o f  many i t e m s  and a l a r g e  i n v e n t o r y . "  

These  comments r e f l e c t  ag reemen t  w i t h  t h e  D i v i s i o n  t h a t  Old 

Empi re ' s  l i q u i d  f i n a n c i a l  c o n d i t i o n  was d e t e r i o r a t i n g .  L a i r d  B i s s e l l ' s  



e x p l a n a t i o n ,  however,  o b s c u r e s  t h e  f a c t  t h a t  when Old Empire 

embarked on i t s  program t o  expend f u n d s  f o r  t h e  manufac tu re  o f  a 

l a r g e  i n v e n t o r y  of  v i t a m i n s  and g e n e r i c  d r u g s ,  t h e  h i g h  i n v e n t o r i e s  

o f  t h e  company were  b e i n g  c o n v e r t e d  i n t o  c a s h  a t  a d e c e l e r a t i n g  

r a t e .  Nor d o e s  t h i s  proposed f i n d i n g  s e r v e  t o  e x p l a i n  why t h e s e  

i m p o r t a n t  f i n a n c i a l  f a c t s  and t h e i r  impact  on t h e  f i n a n c i a l  

p o s i t i o n  o f  Old Empire were n o t  d e s c r i b e d  i n  t h e  market  l e t t e r s  a t  

t h e  same t i m e  t h a t  such  l e t t e r s  were d e p i c t i n g  Old Empi re ' s  

o p e r a t i o n s  i n  h i g h l y  o p t i m i s t i c  terms. I n  t h i s  c o n n e c t i o n ,  i t  i s  

no ted  t h a t  t h e  number o f  times i n v e n t o r y  t u r n e d  o v e r  f o r  t h e  y e a r  

ended January  31 ,  1961 w a s  3.93. (See  p r o s p e c t u s  c o v e r i n g  

d e b e n t u r e s . )  The i n v e n t o r y  t u r n s  f o r  t h e  y e a r  ended J a n u a r y  31,  

-29 / 
1962 was 2.67. The i n v e n t o r y  t u r n s  f o r  t h e  y e a r  ended 

ended J a n u a r y  31,  1963 computed from t h e  company's a n n u a l  r e p o r t  

on Form 10-K f i l e d  w i t h  t h e  Commission were 2.28. 

It w i l l  be  no ted  t h a t  t h e  i n v e n t o r y  t u r n s  amounting t o  3.93 

f o r  t h e  f i s c a l  y e a r  ended J a n u a r y  31, 1961 were reduced t o  2.67 

f o r  f i s c a l  y e a r  J a n u a r y  31 ,  1962 and remained i n  t h a t  r a n g e  t h e r e a f t e r .  

The r e d u c t i o n  i n  i n v e n t o r y  t u r n o v e r  between f i s c a l  y e a r  1961 and 

f i s c a l  y e a r  1962 amounted t o  more than  one  f u l l  t u r n ,  i n d i c a t i n g  

t h a t  Old Empire w a s  n o t  c o n v e r t i n g  i t s  i n v e n t o r i e s  i n t o  sales i n  

-29/ F u r t h e r m o r e ,  Old Empire amended i t s  10-K r e p o r t  f o r  c a l e n d a r  
y e a r  1962 and a s  a r e s u l t  t h e  i n v e n t o r y  t u r n s  were reduced from 
2.67 t o  2.61 as r e f l e c t e d  i n  o r i g i n a l  10-K f i l i n g .  



f i s c a l  y e a r  1962 as r a p i d l y  as it w a s  i n  f i s c a l  y e a r  1961. D e s p i t e  

t h e  r e s p o n d e n t s 1  e x p l a n a t i o n s  r e l a t i n g  t o  Old Empire c o n v e r t i n g  

c a s h  i n t o  o t h e r  forms o f  working c a p i t a l ,  t h e  c o n v e r s i o n  of  e s h  

i n t o  o t h e r  forms o f  working c a p i t a l  s u c h  as i n v e n t o r y  c o u l d  n o t  i n  

t h i s  c o n t e x t  be  c o n s i d e r e d  advan tageous  t o  t h e  company. T h i s  was 

p o i n t e d  o u t  t o  DeElorza  by Garde and DeElo rza  promised t o  t r y  t o  

improve t h i s  s i t u a t i o n .  

L a i r d  B i s s e l l  i n  i t s  Proposed F i n d i n g s  and Conc lus ions  of  

Law (198)  s t a t e d  t h a t :  

"The working c a p i t a l  p o s i t i o n  of Old Empire 
g r e a t l y  improved from 1959 t o  1962.  Working c a p i t a l  
i n c r e a s e d  f rom $528,752 t o  $1 ,295,895 d u r i n g  t h e  
f i s c a l  y e a r  end ing  J a n u a r y  3 1 ,  1962. The c u r r e n t  
r a t i o  i n c r e a s e d  d u r i n g  t h a t  y e a r  f rom 1 .62  t o  1 t o  
2  t o  1. C u r r e n t  assets a l m o s t  doub led  w h i l e  c u r r e n t  
l i a b i l i t i e s  i n c r e a s e d  o n l y  a l i t t l e  o v e r  509b." 

The background f a c t s  c o n c e r n i n g  t h e  working c a p i t a l  p o s i t i o n  

o f  Old Empire may b e  s t a t e d  as f o l l o w s :  The p r o s p e c t u s  c o v e r i n g  

t h e  6% c o n v e r t i b l e  s u b o r d i n a t e d  d e b e n t u r e s  shows t h a t  as a t  J u l y  

31 ,  1961 t h e  c u r r e n t  l i a b i l i t i e s  were $1,446,853 and c u r r e n t  assets 

were  $1,904,981,  i . e .  t h e  working c a p i t a l  r a t i o  w a s  1 . 3  t o  1. The 

working c a p i t a l  r a t i o  had d e c l i n e d  f rom 1 .62 t o  1 as o f  Janua ry  31, 

1961 t o  1.3 t o  1 as of J u l y  31 ,  1961. 

The p r o s p e c t u s  c o v e r i n g  t h e  d e b e n t u r e s  shows t h a t  as of  

J u l y  31 ,  1961 t h e  c u r r e n t  l i a b i l i t i e s  o f  Old Empire were $1,446,853 

and t h e  company's a n n u a l  r e p o r t  t o  s t o c k h o l d e r s  f o r  f i s c a l  y e a r  

ended J a n u a r y  31 ,  1962 shows t h a t  t h e  c u r r e n t  l i a b i l i t i e s  were  r educed .  
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t o  $1,300,026. I n  subs t ance  t h e  o f f e r i n g  of deben tures  maintained 

c u r r e n t  l i a b i l i t i e s  a t  approximately  t h e  same l e v e l  between 

J u l y  31, 1961 p r i o r  t o  t h e  o f f e r i n g  and January  31, 1962 s h o r t l y  

a f t e r  t h e  o f f e r i n g  of deben tures  wi th  p r a c t i c a l l y  no i n c r e a s e  i n  

cash .  The company r e a l i z e d  on ly  $837,000 t o  pay i t s  c u r r e n t  l i a b i l i t i e s  

t o  t h e  bank i n  t h e  amount of  $500,000 and $175,000 t o  pay i t s  

c u r r e n t  l i a b i l i t i e s  t o  La i rd  B i s s e l l .  

As of January  31, 1962, Old Empire on ly  had $74,913 i n  

cash t o  meet c u r r e n t  l i a b i l i t i e s  of $1,300,261 even though t h e  

c u r r e n t  r a t i o  a t  t h i s  p o i n t  was 2 t o  1. 

A t  January  31, 1962 Old Empire was having d i f f i c u l t i e s  meeting 

d e l i v e r i e s  f o r  o r d e r s  p r ev ious ly  taken f o r  v i t amins  and g e n e r i c  

d rugs  and t h e  company was unab le  t o  pay promptly f o r  raw m a t e r i a l s  

be ing  d e l i v e r e d  t o  i t .  

S ince  t h e  working c a p i t a l  r a t i o  c o n s i s t s  of t h e  r a t i o  of 

c u r r e n t  a s s e t s  t o  c u r r e n t  l i a b i l i t i e s  i t  i s  important  t o  be s u r e  

when employing such a  r a t i o  t h a t  t h e  d o l l a r  f i g u r e s  r ep r e sen t i ng  

t h e  c u r r e n t  a s s e t s  and t h e  c u r r e n t  l i a b i l i t i e s  a r e  r e l i a b l e .  I f  

t h e  f i g u r e s  r e p r e s e n t i n g  c u r r e n t  a s s e t s  and c u r r e n t  l i a b i l i t i e s  

a r e  no t  dependable  t h e  working c a p i t a l  r a t i o  der ived  therefrom w i l l  

n o t  be dependable  and could be delusory,  

The working c a p i t a l  r a t i o  ha s  long served as a c r e d i t  t e s t  

and  o f t e n  a s  a  measure of  d e b t  paying a b i l i t y .  I n  a t t empt ing  t o  

app ly  such a  t e s t ,  however, i t  should be  recognized t h a t  o t h e r  f a c t o r s  
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e q u a l l y  and f r e q u e n t l y  more i m p o r t a n t  remain t o  be c o n s i d e r e d  b e f o r e  

t h e  meaning of t h e  working c a p i t a l  r a t i o  i n  any  g i v e n  s i t u a t i o n  

can be c o r r e c t l y  unders tood and r e l i e d  upon. 

The assumpt ion when t h e  working c a p i t a l  r a t i o  i s  employed 

i s  t h a t  non-cash c u r r e n t  i t e m s  such a s  r e c e i v a b l e s  and i n v e n t o r y  

w i l l  be  r e t u r n e d  t o  cash  w i t h i n  t h e  c u r r e n t  a c c o u n t i n g  p e r i o d  which 

i s  normal ly  one y e a r .  

I n  t h e  c a s e  of Old Empire, p a r t i c u l a r l y  i n  view of  i t s  s e r i o u s  

p roduc t ion  and d e l i v e r y  problems and i t s  t i g h t  cash  and working 

c a p i t a l  problems, i t  was a p p a r e n t  i n  February  1962 a s  w e l l  as i n  

August 1962 t h a t  any assumpt ion as t o  t h e  d e p e n d a b i l i t y  o f  t h e  

company's c u r r e n t  a s s e t s ,  p a r t i c u l a r l y  i n s o f a r  a s  t h e  r e l i a b i l i t y  

of t h e  a c c o u n t s  r e c e i v a b l e s  were concerned,  would be  ex t remely  

hazardous .  As we have noted Old Empi re ' s  cash  and working c a p i t a l  

p o s i t i o n  had n o t  been s u b s t a n t i a l l y  improved by t h e  s a l e  of t h e  

d e b e n t u r e s .  The company had n o t  o n l y  expended s u b s t a n t i a l  amounts 

in  repayment of  i t s  c u r r e n t  l i a b i l i t i e s  t o  t h e  bank and t o  L a i r d  

B i s s e l l ,  i t  had expended t h e r e a f t e r  approx imate ly  t h r e e  q u a r t e r s  

of  a m i l l i o n  d o l l a r s  f o r  t h e  b u i l d i n g  up of i t s  i n v e n t o r y  of v i t a m i n s  

and g e n e r i c  d rugs  and w a s  u n a b l e  t o  make d e l i v e r i e s  of merchandise  

on t ime  t o  meet t h e  o r d e r s  which it had r e c e i v e d ,  i t s  cash f l o w  was 

a f f e c t e d ,  and i t  could  n o t  pay c r e d i t o r s  and g e t  raw m a t e r i a l s .  As 

a r e s u l t  t h e r e  was a wave of c a n c e l l a t i o n s  o f  o r d e r s  and Old Empire 

could  n o t  c o l l e c t  on l a r g e  amounts of  accoun t s  r e c e i v a b l e .  



I n  Old Empire 's  amended r e p o r t  on Form 10-K t h e  company i n  

Note 2  t o  i t s  f i n a n c i a l  s t a t emen t s  r epo r t ed  t h a t  f o r  t h e  y e a r  

ended January  31, 1962 I t severa l  accounts  r e c e i v a b l e s  of s i g n i f i c a n t  

s i z e  were determined t o  be u n ~ o l l e c t a b l e . ' ~  The amount involved i n  

t h e  reduc t ion  o f  a ccoun t s  r e c e i v a b l e  w a s  $250,000. I n  a d d i t i o n  

t h e  company s e t  up a r e s e r v e  f o r  bad d e b t s  of $47,629 and provided 

a t o t a l  bad d e b t  expense of $76,907. 

The f i g u r e s  p r e sen t ed  i n  t h e  i n i t i a l  r e p o r t  on Form 10-K 

were f i g u r e s  which were no t  r e l i a b l e  s i n c e  they  were dependent  on 

t h e  specu l a t i on  t h a t  Old Empire had t h e  c a p a c i t y  t o  produce v i tamin  

and g e n e r i c  drug produc ts  t o  meet t h e  o r d e r s  which it had rece ived  

i n  t ime t o  d e l i v e r  them t o  t h e  customers f o r  t h e  f a l l  v i t amin  

season. It was apparen t  i n  December 1961 when i t s  produc t ion  and 

d e l i v e r y  schedules  were i n  a c h a o t i c  cond i t i on  and when Old Empire 

had stopped t ak ing  o r d e r s  t h a t  it cou ld  no t  make d e l i v e r i e s  on t h e  

o r d e r s  rece ived  on t i m e .  Consequently,  it was i n a p p r o p r i a t e  t o  

u s e  a f i g u r e  of $1,295,895 (which inc luded  l a r g e  amounts of  accounts  

r e ce ivab l e )  as a b a s i s  t o  come t o  a conc lus ion  as t o  t h e  c u r r e n t  

working c a p i t a l  r a t i o  of  Old Empire f o r  t h e  f i s c a l  y e a r  ended 

January  31, 1962. 

Furthermore i n  i t s  i n i t i a l  f i l i n g  on Form 10-K f o r  f i s c a l  

1962, t h e  company had provided no r e s e r v e  f o r  bad d e b t s  r e l a t i n g  t o  

accounts  r e ce ivab l e .  
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When t h e  working c a p i t a l  r a t i o  i s  c o n s i d e r e d  on t h e  b a s i s  

of  t h e  amended a n n u a l  10-K r e p o r t  t h e  c u r r e n t  a s s e t s  a p p e a r  as 

$2,298,464 and c u r r e n t  l i a b i l i t i e s  a p p e a r  as $1,250,087,  t h e  c u r r e n t  

r a t i o  would t h e n  a p p e a r  a s  1 .84  t o  1. However, f u r t h e r  a n a l y s i s  

shows t h a t  t h e  company as of J a n u a r y  31 ,  1962 had l e s s  than  $72,000 

i n  c a s h  and a p p r o x i m a t e l y  $821,000 i n  a c c o u n t s  r e c e i v a b l e  s o  t h a t  

i t s  t o t a l  q u i c k  a s s e t s  were  l e s s  t h a n  $900,000 as a g a i n s t  total 

c u r r e n t  l i a b i l i t i e s  o f  $1,250,087.  I n  c o n n e c t i o n  w i t h  t h e  remainder  

o f  t h e  c u r r e n t  a s s e t s  a v a i l a b l e  t o  Old Empire,  i t  w i l l  be no ted  

t h a t  $1,242,833 r e p r e s e n t e d  i n v e n t o r y  and t h e  b a l a n c e  o f  c u r r e n t  

assets r e l a t e d  t o  such m a t t e r s  as p r e p a i d  expense ,  l o a n s  t o  employees 

and t a x  advances  f o r  a l c h o h o l  used i n  t h e  manufac tu re  of  t h e  

company's p r o d u c t s .  

C u r r e n t  a s s e t s  i n c l u d e  a c c o u n t s  r e c e i v a b l e  and i n v e n t o r y .  

S i n c e  such  c u r r e n t  assets a re  f a r  f rom be ing  e q u i v a l e n t  t o  c a s h ,  

p a r t i c u l a r l y  where t h e  a c c o u n t s  r e c e i v a b l e  a r e  of  q u e s t i o n a b l e  

c o l l e c t a b i l i t y  and where i n v e n t o r y  i s  o f  d o u b t f u l  s a l e a b i l i t y ,  a 

company may show a f a v o r a b l e  r a t i o  of c u r r e n t  a s s e t s  t o  c u r r e n t  

l i a b i l i t i e s  and s t i l l  be  i n  a poor  p o s i t i o n  i f  t h e s e  c u r r e n t  a s s e t s  b u l k  

l a r g e  i n  t h e  t o t a l .  

A s  we have  n o t e d  i n v e n t o r i e s  of  Old Empire were be ing  c o n v e r t e d  

i n t o  c a s h  a t  t h i s  p e r i o d  a t  a d e c e l e r a t i n g  rate and t h e  company 

was hav ing  p r o d u c t i o n  and d e l i v e r y  d i f f i c u l t i e s .  Vi tamin o r d e r s  

had been c a n c e l l e d  and l a r g e  amounts of i n v e n t o r y  had been r e t u r n e d .  



Using an  ac id  t e s t  r a t i o  f i g u r e  which would be a p p r o p r i a t e  i n  t h i s  
30 / 

c o n t e x t  t h e  a c i d  t e s t  rat= amounted t o  .72 t o  1 based on t h e  

r ev i s ed  f i g u r e s  as a t  January  31, 1962. Even be fo r e  t h e  w r i t e - o f f  

due t o  c a n c e l l a t i o n s  o f  o r d e r s  t he  a c i d  t e s t  r a t i o  amounted t o  .92 

t o  1 on t h e  b a s i s  o f  t h e  i n i t i a l  Form 10-K f i l i n g  of  Old Empire. 

Re l i ance  upon t h e  so - ca l l ed  improvement i n  t h e  r a t i o  f o r  

Old Empire f o r  f i s c a l  yea r  ended January  31, 1962 would no t  be 

warranted.  I n  f a c t ,  i t  would appear  t h a t  c o n t r a r y  t o  L a i r d  B i s s e l l l s  

proposed f i n d i n g s  t h e  f i n a n c i a l  p o s i t i o n  of Old Empire had n o t  

improved between 1961 and 1962. 

L a i r d  B i s s e l l  s o l d  Old Empire s t o c k  no t  on ly  i n  t h e  Uni ted 

S t a t e s  bu t  a l s o  through Laird ,  B i s s e l l  & Meeds, A.G. ("LB&SM, A.G.") , 

a wholly owned Swiss s u b s i d i a r y  l oca t ed  i n  Zur ich ,  Swi tze r land .  

Markus Meier ("Meier"), an a s s i s t a n t  manager of Bank Rohner 

& Co., L td . ,  S t .  G a l l ,  Switzer land ("Bank Rohner"), a Swiss 

bank which engaged i n  t h e  s t ock  brokerage bus iness  t e s t i f i e d  t h a t  

h e  was i n  charge  o f  Bank RohnerJs  brokerage bus iness  and t h a t  

Bank Rohner s t a r t e d  do ing  bus iness  wi th  La i rd  B i s s e l l l s  Zur ich  

o f f i c e  a f t e r  a v i s i t  from D r .  George Weil ("Well"), manager of 

L a i r d  B i s s e l l ' s  Zur ich o f f i c e .  

Bank Rohner purchased from La i rd  B i s s e l l  on beha l f  of i t s  

customers  6,050 s h a r e s  of Old Empire between March, 1962 and December, 

-3 0 /  The a c i d  t e s t  r a t i o  i s  t h e  de t e rmina t i on  of t h e  r a t i o  of t h e  
d o l l a r  of c a sh ,  t r a d e  r ece ivab l e s  and marketable  s e c u r i t i e s  
of a bus ine s s  concern t o  i t s  c u r r e n t  l i a b i l i t i e s ,  and i s  a 
t e s t  f r e q u e n t l y  employed i n  making ana ly se s  of bus ine s s  e n t e r p r i s e s .  
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1962.  Some of ~ a i r dB i s s e l l l s  sales w e r e  made as a g e n t  and some 

as p r i n c i p a l .  A l l  c o n f i r m a t i o n s  r e p r e s e n t i n g  Bank R o h n e r l s  pu r -  

c h a s e s  w e r e  con£ i&ed by and m a i l e d  f rom L a i r d  B i s s e l l  ls New 

York o f f i c e  t o  Bank Rohner  i n  S w i t z e r l a n d .  

M e i e r  r e c e i v e d  a t e l e p h o n e  c a l l  on March 18, 1962 f rom 

Loan R. Af f o l t e r  ("A£ f o l t e r t l ) ,  a r e g i s t e r e d  r e p r e s e n t a t i v e  i n  B i s s e l l  Is 

Z u r i c h  o f f i c e  recommending t h a t  Bank Rohner p u r c h a s e  Old Empire 

s e c u r i t i e s .  T h i s  w a s  t h e  f i r s t  t i m e  Meier had  e v e r  h e a r d  o f  Old 

Empi re. 

A f f o l t e r  t o l d  Meier t h a t  h e  would send  him a n  e x p o s e  on Old 

Empire;  t h a t  Kuehner who worked f o r  L a i r d  B i s s e l l  w a s  a d i r e c t o r  o f  

Old Empire and t h e r e f o r e ,  L a i r d  B i s s e l l  w a s  v e r y  w e l l - i n f o r m e d  as 

t o  t h e  company's b u s i n e s s  and  i t s  o p e r a t i o n s .  

Bank Rohner on March 1 9 ,  1962 p u r c h a s e d  th rough  L a i r d  B i s s e l l  

as i t s  a g e n t  100 s h a r e s  of  Old Empire a t  5 318 f o r  a t o t a l  o f  

$543.73. 

On March 1 9 ,  1962,  t h e  day a f t e r  A f f o l t e r l s  t e l e p h o n e  c a l l ,  

Bank Rohner r e c e i v e d  i n  t h e  m a i l  f rom L a i r d  B i s s e l l l s  Z u r i c h  o f f i c e  

a marke t  l e t t e r  d a t e d  "mid-March 1962" typed  on t h e  l e t t e r h e a d  o f  

LB&M, A.G. b e a r i n g  S n e e d l s  i n i t i a l s  which w a s  s u b s t a n t i a l l y  s imilar 

t o  t h e  F e b r u a r y  m a r k e t  l e t t e r  p r e p a r e d  by Sneed and Kuehner. 

On March 20 ,  1962 a f t e r  a d i s c u s s i o n  w i t h  A f f o l t e r  and Wei l  

and  a f t e r  h a v i n g  r e a d  t h e  m a r k e t  l e t t e r  Bank Rohner bought  500 s h a r e s  

f rom L a i r d  B i s s e l l  a t  5 118 f o r  a t o t a l  o f  $2,562.50. 

http:$543.73
http:$2,562.50
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Bank Rohner r e c e i v e d  i n  t h e  lpail on March 20 ,  1962 a one-

paragraph document b e a r i n g  t h e  typed name o f  Hanns E. Kuehner and 

t h e  i n i t i a l s  HEK:md s t a t i n g  t h a t  t h e  market  f o r  Old Empire was 

114 b i d  . . . o f f e r e d  a t  5%". The document , in  p e r t i n e n t  p a r t ,  

s t a t e d  Kuehnerls  b e l i e f  t h a t  once  a b lock  of s t o c k  i s  s o l d  f o r  t h e  

accoun t  of one of  t h e  r e g i s t r a n t s  under  t h e  last p r o s p e c t u s  "a 

market l e v e l  of between 6 and 7 can b e  r e a s o n a b l y  expected.  I am 

look ing  forward t o  a p r i c e  range  of 10  o r  b e t t e r  o v e r  t h e  long-

term based upon what management p l a n s  t o  do and my c o n f i d e n c e  i n  

i t s  a b i l i t y  t o  c a r r y  it o u t .  Of c o u r s e ,  you know I am a d i r e c t o r  

o f  t h e  company . . . . I should  l i k e  t o  hear from you promptly on 

-31 / 
t h i s  .I1 

A f t e r  hav ing  read t h e  Kuehner memorandum, Bank Rohner made 

two purchases  of 500 s h a r e s  each  o f  Old Empire from L a i r d  B i s s e l l  

as p r i n c i p a l  a t  5k f o r  $5,250. 

During t h e  four -day  p e r i o d  between t h e  t i m e  A f f o l t e r  f i r s t  

recommended Old Empire s t o c k  and forwarded t h e  Kuehner n o t e ,  Bank 

Rohner purchased 1 ,600 s h a r e s  of Old Empire from L a i r d  B i s s e l l  i n  

-32/ 
i t s  own name on beha l f  of  twenty of  i t s  p r i v a t e  cus tomers .  

Con t ra ry  t o  L a i r d  Bissell 's  proposed f i n d i n g s  (Proposed F ind ing  

236) t h e  c o n f i r m a t i o n s  c o v e r i n g  t h e s e  s a l e s  were i s s u e d  by L a i r d  

B i s s e l l  N e w  York, n o t  L a i r d  B i s s e l l  & Meeds, A.G, 

-31/ The responden t s  produced a carbon copy of  a document showing 
t h a t  t h e  document s e n t  t o  Bank Rohner w a s  p a r t  of a memorandum 
addressed  t o  D r .  George Weil by Kuehner. 

-321 Swiss l a w  p r o h i b i t s  Bank Rohner from r e v e a l i n g  t h e  names of i t s  
customers  t o  anyone i n c l u d i n g  a b r o k e r - d e a l e r .  
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Between March 1962 and t h e  end o f  May 1962,  Meier had 

numerous c o n v e r s a t i o n s  w i t h  A f f o l t e r  and  Weil i n  which t h e  lat ter  

a s s u r e d  Meier t h a t  t h e  p r i c e  o f  Old Empire would go  up  to $8 

p e r  s h a r e ,  t h a t  Kuehner as a d i r e c t o r  knew Old Empire w e l l ,  and  

t h a t  t h e  i n f o r m a t i o n  was r e l i a b l e .  

I n  J u l y  1962,  L a i r d  B i s s e l l ' s  Z u r i c h  o f f i c e  ma i l ed  Bank 

Rohner  a copy o f  a memorandum f rom Kuehner t o  Weil i n  which t h e  

f o l l o w i n g  s t a t e m e n t s  were made as t o  f u t u r e  sales and  e a r n i n g s  

f o r  Old Empire: 

l lA l though ,  I would n o t  w i sh  t o  b e  q u o t e d ,  n o r  i n  f a c t ,  
s h o u l d  I be  q u o t e d ,  I w i l l  v e n t u r e  my p e r s o n a l  o p i n i o n  
t o  you t h a t  w e  s h o u l d  r e a c h  a volume o f  $5.5 t o  $6 
m i l l i o n  f o r  t h e  c u r r e n t  f i s c a l  y e a r ,  g e n e r a t e d  e n t i r e l y  
f rom o u r  p r e s e n t  l i n e s  and w i t h o u t  c o n s i d e r i n g  any 
a d d i t i o n a l  a c q u i s i t i o n s .  Based on  such  a volume,  I 
would deem a p e r  s h a r e  r e s u l t  o f  between 40L and  45L 
a t t a i n a b l e .  However, I must c a u t i o n  you t h a t  t h e r e  i s  
s t i l l  a c e r t a i n  amount o f  moving expenses  t o  be  charged  
o f f  d u r i n g  t h e  c u r r e n t  f i s c a l  yea r . "  

Old  Empire was a h i g h l y  s p e c u l a t i v e  s t o c k  and was e n t e r i n g  

i n t o  s p e c u l a t i v e  o p e r a t i o n s  i n  t h e  m a n u f a c t u r e  of  v i t a m i n s  and 

g e n e r i c  d r u g s  i n  which i t  had  n o t  engaged b e f o r e  and i n  which i t  

had no e x p e r i e n c e .  

K u e h n e r l s  communica t ions  were ma i l ed  t o  L a i r d  B i s s e l l l s  

Z u r i c h  o f f i c e  and t r a n s m i t t e d  t o  Bank Rohner.  I t  i s  o f  no i m p o r t a n c e  

f rom a j u r i s d i c t i o n a l  s t a n d p o i n t  t h a t  t h e  m a i l i n g s  were made t o  

t h e  Z u r i c h  o f f i c e  from t h e  U n i t e d  S t a t e s  and t r a n s m i t t e d  by t h e  

l a t t e r  t o  Bank Rohner r a t h e r  t han  h a v i n g  been  mai led  d i r e c t l y  by 

Kuehner t o  Bank Rohner.  



The market  l e t t e r  d a t e d  mid-March 1962 and Kuehner ' s  

s t a t e m e n t s  t r a n s m i t t e d  by L a i r d  B i s s e l l  & Meeds, A.G. t o  Bank 

Rohner were p r e d i c t i o n s  made w i t h o u t  r e a s o n a b l e  b a s i s .  The 

communications were s e n t  through t h e  m a i l s  and t h e y  were com-

munica t ions  of L a i r d  B i s s e l l t s  r e g i s t e r e d  r e p r e s e n t a t i v e s  and 
-33 / 

t h e y  were i n h e r e n t l y  f r a u d u l e n t  . 
On December 1 0 ,  1962 Bank Rohner w r o t e  t o  L a i r d  B i s s e l l t s  

New York o f  £ i c e  a s k i n g ,  among o t h e r  t h i n g s ,  whe the r  t h e r e  had 

"been a fundamenta l  change i n  t h e  b u s i n e s s  p r o s p e c t s  f o r  Old 

Empire s i n c e  your  recommendation", and a l s o  a s k i n g  L a i r d  B i s s e l l t s  

op in ion  as t o  t h e  " reason f o r  t h e  s h a r p  d e c l i n e  and t h e  i n a b i l i t y  

of t h e  s t o c k  t o  r e c o v e r  s i n c e  t h e  g e n e r a l  market  t u r n e d  t h e  

co rne r" .  

On December 1 9 ,  1962 Sneed r e p l i e d  t h a t  L a i r d  B i s s e l l  

"d id  n o t  b e l i e v e  t h e r e  [had] been any fundamenta l  change i n  t h e  

b u s i n e s s  p r o s p e c t s  of  t h e  company" and t h a t  t h e  p a s t  problems of 

Old Empire could  be a t t r i b u t e d  t o  d i f f i c u l t i e s  w i t h  p r o d u c t i o n  

which management f e l t  had been overcome. 

33 /  Cf .  7940,- - Leonard L a z a r o f f ,  S e c u r i t i e s  Exchange Act  R e l e a s e  No. 
p. 3  (August 22, 1966) ;  Shearson Hammill & Co., S e c u r i t i e s  
Exchange Act  R e l e a s e  No. 7743 (November 1 2 ,  1965) ;  R.A. Holman, 

-I n c .  v.  S.E.C., 366 F.2d 456 (1966) ;  e.n.Mac Robbins & Co., 
S e c u r i t i e s  Exchange Act R e l e a s e  No. 6846 ( J u l y  11, 1 9 6 2 ) ; L r -
c r a f t  Dynamics I n t e r n a t i o n a l  Corp . ,  S e c u r i t i e s  Exchange Act 
R e l e a s e  No. 7113 (August  8 ,  1963) ;  E.G. B a r n e t t  & Co., 40 S.E.C. 
521 (1961) ;  Alexander  R e i t  & Co., S e c u r i t i e s  Exchange Act Release 
No. 6727 (Februa ry  8 ,  1962) ;  See  S e c u r i t i e s  Exchange Act R e l e a s e  
No. 6721 a t  p. 3  (Februa ry  2 ,  1962) ( s t a t e m e n t  of  p o l i c y ) ;  C f .  
S tandard  'Bond & Share  Co. ,  34 S.E.C. 208 (1952) ;  Ross 
S e c u r i t i e s ,  S e c u r i t i e s  Exchange Act R e l e a s e  No. 7069 a t  p. 5 
( A p r i l  30 ,  1963);  H e f t ,  -Kahn & I n f a n t e ,  S e c u r i t i e s  Exchange Act 
Release No. 7020, and B .  Fennekohl 6 Co., S e c u r i t i e s  Exchange Act 
R e l e a s e  No. 6898. 



I n  view o f  t h e  f a c t  t h a t  Kuehner,  some t i m e  p r i o r  t o  

September 1 9 ,  1962 had r e c e i v e d  a  memorandum on f i n a n c i n g  p r e p a r e d  

by DeElorza  b e a r i n g  upon t h e  company's  s e r i o u s  f i n a n c i a l  d i f f i -  

c u l t i e s ,  and i n  view of  Old  E m p i r e ' s  s e r i o u s  o p e r a t i o n a l  problems 

and of t h e  f u r t h e r  f a c t  t h a t  i n  December 1962,  DeElorza  and 

Horn t h e  p r i n c i p a l  o f f i c e r s  of  Old Empire had t o l d  Sneed t h a t  

Old Empire d i d  n o t  have  t h e  money t o  pay i t s  t axes , and  t h a t  u n l e s s  o l d  

Empire cou ld  o b t a i n  money f o r  t a x e s ,  i t s  p l a n t  would be  padlocked,  

S n e e d ' s  l e t t e r  t o  Bank Rohner was s e r i o u s l y  m i s l e a d i n g .  F u r t h e r -

more i f  S n e e d ' s  l e t t e r  o f  December 1 9 ,  1962 were mai l ed  p r i o r  

t o  t h e  t i m e  o f  h i s  mee t ing  t h a t  month w i t h  DeElorza  and Horn 

when t h e y  r e p o r t e d  t o  Sneed c o n c e r n i n g  t h e  companyts s e r i o u s  f i n a n c i a l  

s i t u a t i o n  h i s  d u t y  t o  d e a l  f a i r l y  w i t h  L a i r d  B i s s e l l ' s  cus tomers  

s h o u l d  h a v e  prompted him t o  c o r r e c t  t h e  r e p r e s e n t a t i o n s  made i n  

h i s  December l e t t e r  t o  Bank ~ o c n e r  s t a t i n g  t h a t  h e  d i d  n o t  b e l i e v e  

t h a t  t h e r e  had been any  fundamenta l  change i n  t h e  b u s i n e s s  p r o s p e c t s  

o f  t h e  company. T h i s  h e  d i d  n o t  do .  

A f t e r  r e c e i v i n g  S n e e d ' s  l e t t e r  Bank Rohner purchased 100 

a d d i t i o n a l  s h a r e s  o f  Old Empire i n  o r d e r  t o  "ave rage  down". 

A f f o l t e r  t e l e p h o n e d  Meie r  t h a t  h e  was send ing  a memorandum 

d a t e d  May 1 3 ,  1963. T h i s  memorandum w a s  ma i l ed  t o  Bank Rohner 

and b o r e  S n e e d ' s  name typed  t h e r e o n .  The open ing  s e n t e n c e  of t h i s  

memorandum read  "From th i s  m o r n i n g ' s  c a b l e  a d v i c e  you w i l l  have  

s e e n  t h a t  t h e  Old Empire f i n a n c i n g  d e a l  h a s  been consummated. The 



c o n t r a c t  w i t h  a l a r g e  f a c t o r i n g  o r g a n i z a t i o n  was s i g n e d  late 

F r i d a y ,  May 10." 

T h i s  memorandum went o n  t o  e x p r e s s  S n e e d l s  o p i n i o n  t h a t  t h e  

company's  f o r t u n e s  had " tu rned  t h e  c o r n e r "  ( t h e  und .e r sco r ing  a p p e a r s  

on t h e  memorandum) and a l s o  s t a t e d  t h a t  Old Empire had " ~ o n s u m m a t e d ' ~  

a " f i n a n c i a l "  d e a l  exceed ing  $1 m i l l i o n  and a f t e r  pay ing  c e r t a i n  

o b l i g a t i o n s  t h e r e  would remain $250,000 f o r  a d d i t i o n a l  working 

c a p i t a l  f o r  Old Empire. I n  f a c t ,  however,  t h e  t r a n s a c t i o n  t o  which 

Sneed r e f e r r e d  w a s  a f a c t o r i n g  a r rangement  a t  v e r y  h i g h  i n t e r e s t ,  

and  t h e r e  was no a s s u r a n c e  t h a t  Old Empire would r e c e i v e  any  a d d i t i o n a l  

working c a p i t a l .  Fu r the rmore ,  Sneed had made a series o f  l o a n s  

th rough  A p r i l  1963 t o  Old Empire which t o t a l l e d  $112,000 t o  keep 

t h e  company go ing  u n t i l  a merger  o r  some o t h e r  s o l u t i o n  f o r  i t s  pro-

blems cou ld  be  found.  The f a c t o r i n g  a r rangement  w a s  n o t  a s o l u t i o n  

o f  t h e  company's problems and was n e v e r  c o n s i d e r e d  t o  b e  such s o l u t i o n .  

These  f a c t s  should  have  been d i s c l o s e d  a t  t h a t  t i m e  i n  any communi- 

c a t i o n  a d d r e s s e d  t o  a cus tomer  who had purchased Old Empire s t o c k  f rom 

L a i r d  B i s s e l l  and was s e e k i n g  i n f o r m a t i o n  c o n c e r n i n g  t h e  company a s  

w e l l  a s  t h e  i m p o r t a n t  f a c t s  r e g a r d i n g  t h e  c a n c e l l a t i o n s  of  Old Empi re ' s  

v i t a m i n  o r d e r s  and t h e  s e r i o u s  f i n a n c i a l  and b u s i n e s s  s t r a i t s  i n  

which  Old Empire found i t s e l f  i n  1963. 

L a i r d  B i s s e l l l s  proposed f i n d i n g s  assert,  i n  p e r t i n e n t  p a r t ,  

t h a t  "The memorandum was n o t  p repa red  by Sneed and Meier d o e s n ' t  
3 5 /  

know who p r e p a r e d  it. The h a n d w r i t t e n  Arab ic  numerals  and typed 

3 4 /- The A r a b i c  numerals  r e f e r r e d  t o  were "3/4 - 1 3/4"  i n s e r t e d  a t  
t o p  o f  t h e  memorandum. T h i s  w a s  t h e  o n l y  h a n d w r i t i n g  on t h e  
let ter .  
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d o l l a r  f i g u r e s  con ta ined  i n  t h i s  l e t t e r  were p r i n t e d  i n  t h e  

European s t y l e ,  i . e . ,  $1.000.000, i n s t e a d  of $1,000,000 and Sneed 

d i d  n o t  u s e  LB&M, A.G.  l e t t e rhead . "  (Proposed Finding No. 252). 

The f a c t  was, however, t h a t  A f f o l t e r  had informed Meier 

t h a t  h e  had rece ived  a memorandum from Sneed and had s e n t  him a  

document o r  a copy of a document h e  had rece ived  from Sneed. Bank 

Rohner rece ived  t h i s  document i n  t h e  m a i l  on t h e  l e t t e r h e a d  of 

LB&M, A.G. , L a i r d  B i s s e l l  I s  wholly owned s u b s i d i a r y .  There was 

no c la im t h a t  such document had no t  been s e n t  by LB&M, A . G . ,  t o  

Bank Rohner. Sneed dkd no t  resume t h e  wi tness  s tand  a f t e r  t h i s  

memorandum was rece ived  i n  evidence t o  disown i t ,  a l though  he  had 

been a w i tne s s  on h i s  own behalf  i n  t h i s  proceeding. 

Meier w a s  a ve ry  impress ive  wi tness  and h i s  tes t imony i s  

f u l l y  c r e d i t e d .  

Harry Bedsworth, a Master Sergean t  i n  t h e  U.S. A i r  Force ,  

wi th  some e igh t een  yea r s  s e r v i c e  t e s t i f i e d ,  among o t h e r  t h i n g s ,  

t h a t  d u r i n g  a conve r sa t i an  h e  had wi th  Rau some time between June  

and September 1961 he  d i s cus sed  with  Rau a let ter  which Sneed 

had s e n t  t o  t h e  la t ter  s t a t i n g  t h a t  Old Empire had some d i f f i -  

c u l t i e s  wi th  product ion b u t  t h a t  every th ing  was going t o  be a l l  

35 /
right. 

Towards t h e  end -of ,1961 o r  a t - t h e  beginning of 1962 Sergean t  

Bedsworth wrote  t o  L a i r d  B i s s e l l  a sk ing  f o r  f u r t h e r  in format ion  on . 

Old Empire. H i s  i n q u i r y  was answered by a l e t t e r  da t ed  June 26, 1962 

s igned  by Sneed. Sneed, among o t h e r  t h i n g s ,  adv ised  Bedsworth t h a t  

-35/ Rau had a number of t r a n s a c t i o n s  wi th  Bedsworth i n  Old Empire 
s t ock  and they  w i l l  be d i s cus sed  h e r e i n a f t e r .  A t  t h i s  p o i n t ,  
however, t h e  d i s c u s s i o n  w i l l  d e a l  p r ima r i l y  w i th  documentary 
evidence.  
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h e  had  a t t e n d e d  t h e  a n n u a l  mee t ing  o f  Old Empire on J u n e  25, 1962 

and had l e a r n e d  f rom t h e  " P r e s i d e n t ' s  r e p o r t  t h a t  t h e  b u s i n e s s  and 

o p e r a t i o n  h a s  been j u s t  a b o u t  i n  l i n e  w i t h  o u r  b r o c h u r e  p u b l i s h e d  

i n  Februa ry .  

I n t e g r a t i o n  o f  t h e  sundry  a c q u i s i t i o n s  h a s  been comple ted  

and seems t o  b e  o p e r a t i n g  e f f i c i e n t l y .  The g e n e r i c  d r u g  program 

went i n t o  f u l l  o p e r a t i o n  a week o r  s o  ago and p r imary  i n d i c a t i o n s  

a p p e a r  s u c ~ e s s f u l ' ~ .  

With h i s  le t ter  Sneed e n c l o s e d  a copy o f  t h e  F e b r u a r y  1962 

marke t  l e t t e r ,  Old Empi re ' s  1961 b a l a n c e  s h e e t  and e a r n i n g s  state-

ment and some p r o d u c t  a d v e r t i s i n g  o f  Old Empire. 

Sneed o m i t t e d  t o  t e l l  Bedsworth any of  t h e  material f a c t s  

c o n c e r n i n g  Old E m p i r e ' s  problems w i t h  working c a p i t a l ,  w i t h  p r o d u c t i o n ,  

t h e  f a i l u r e  o f  s c i e n t i f i c  and t e c h n i c a l  p e r s o n n e l  t o  move w i t h  t h e  

s u b s i d i a r i e s ,  and  t h e  d i f f i c u l t i e s  w i t h  t h e  v a r i o u s  p romot iona l  

programs d e s c r i b e d  i n  L a i r d  B i s s e l l ' s  Februa ry  marke t  l e t t e r  and 

o m i t t e d  t o  t e l l  him t h a t  t h e  company had s topped t a k i n g  o r d e r s  f o r  

v i t a m i n s  by t h e  end o f  1961 t h a t  t h e r e  had been a wave o f  c a n c e l l a t i o n s  

.
o f  o r d e r s  t h e r e a f t e r .  

Sneed had p e r i o d i c  g e n e r a l  d i s c u s s i o n s  w i t h  I s a a c s  and 

Rau c o n c e r n i n g  t h e  s t a t u s  of  Old Empire and k e p t  them g e n e r a l l y  

informed c o n c e r n i n g  t h e  c o n d i t i o n  o f  t h e  c o m p n y  and bo th  I s a a c s  

and Rau w r o t e  some l e t t e r s  t o  i n v e s t o r s  conce rn ing  Old Empire. 



1 
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Some of  t h e s e  l e t t e r s  were r e c e i v e d  i n  ev idence  and t h e s e  

documents w i l l  b e  c o n s i d e r e d  p r i o r  t o  a d i s c u s s i o n  of  t h e  ev idence  

r e l a t i n g  t o  o r a l  r e p r e s e n t a t i o n s  made by t h e  responden t s  a s s o c i a t e d  

wi th  L a i r d  B i s s e l l .  

There  was a n  exchange o f  co r respondence  between S e r g e a n t  

Bedsworth and Rau throughout  1961, 1962 and 1963, Bedsworth 

a t t e m p t e d  t o  g e t  some in fo rmat ion  a b o u t  Old Empire from M e r r i l l  

Lynch b u t  was u n a b l e  t o  do s o .  He w r o t e  t o  Rau on J a n u a r y  30,  

1963 a s k i n g  what had happened to Old Empire,  and a s k i n g  Rau t o  

a d v i s e  him whether h e  should  s e l l  h i s  s h a r e s  as Old Empire was 

s t e a d i l y  d e c r e a s i n g  i n  v a l u e .  

On J a n u a r y  31,  1963 Rau r e p l i e d  s t a t i n g ,  i n  p a r t ,  t h a t  

Old Empire ' s  " b a s i c  e r r o r  i n  t h e  p a s t  y e a r  was t o  expand t h e i r  

s a l e s  f o r c e  and t h e  cus tomer  a c c o u n t s  f a s t e r  than t h e y  expanded 

t h e i r  p r o d u c t i v e  c a p a c i t y .  A s  a r e s u l t  o f  t h i s  e r r o r  i n  management, 

they had c a n c e l l a t i o n s  of  o v e r  $1,000,000 worth o f  b u s i n e s s  

because  they  could  n o t  f i l l  t h e i r  cus tomers1  o r d e r s  promptly and 

keep t h e i r  d i s p l a y  boards  s u p p l i e d  wi th  p roduc t s  they  had a d v e r t i z e d " .  

Rau recommended, however, t h a t  Bedsworth keep h i s  Old 

Empire s t o c k  f o r  which h e  had pa id  $7 p e r  s h a r e  and which was 

s e l l i n g  a t  $1 p e r  s h a r e .  I n  t h i s  connec t ion  Rau t o l d  Bedsworth 

t h a t  he  a l s o  h e l d  1 ,100  s h a r e s  of Old Empire s t o c k  and was go ing  

t o  c o n t i n u e  t o  ho ld  i t .  Rau o m i t t e d ,  however, t o  inform Bedsworth 

t h a t  t h e  Old Empire s t o c k  which h e  was h o l d i n g  had been purchased 

I 
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i n  J a n u a r y  1963 a t  $1 p e r  s h a r e  as compared t o  t h e  $7 p e r  s h a r e  

p a i d  by Bedsworth f o r  h i s  s t o c k .  I n  t h i s  c o n n e c t i o n  Rau w r o t e ,  

"I s t i l l  own 1 ,100  s h a r e s  and I a m  g o i n g  t o  h o l d  it i n  t h e  hope  

t h a t  I may some day r e c o v e r  something f rom it." The i m p l i c a t i o n  

was t h a t  Rau had p a i d  more t h a n  o n e  d o l l a r  f o r  h i s  Old Empire s t o c k  

and  had s u f f e r e d  a l o s s  j u s t  l i k e  ~ e d s w o r t h ,  when i n  f a c t  Rau 

had o n l y  p a i d  one  d o l l a r  a s h a r e  and t h e  b i d  and  a s k  p r i c e  a t  t h e  

t i m e  d i d  n o t  r e f l e c t  a n y  p a p e r  l o s s  t o  him. 

Bedsworth a f t e r  r e c e i v i n g  Rau l s  l e t t e r  h e l d  on t o  h i s  Old 

Empire s t o c k .  

I n  March 1963 Rau m a i l e d  Bedworth a n o t h e r  l e t t e r  a d v i s i n g  

him t h a t  on J a n u a r y  1 4 ,  1963 h e  had "found o u t  t h a t  Old Empire had 

encoun te red  p r o d u c t i o n  d i f f i c u l t i e s  d u r i n g  t h e  las t  q u a r t e r  o f  

1962. . . . I 1  I n  a d d i t i o n  t h e  l e t t e r  p o i n t e d  o u t  t h a t  Old Empire 

had encoun te red  v a r i o u s  o t h e r  problems i n c l u d i n g  "g rave  d i f f i c u l t i e s  

and problems i n  g e t t i n g  i t s  p r o d u c t i o n  l i n e s  o p e r a t i n g  on a n  

e f f i c i e n t  b a s i s  i n  r e s p e c t  t o  b o t h  volume and q u a l i t y  o f  goods  due  

t o  t h e  l o s s  of  p e r s o n n e l  and t h e  t i m e  i n v o l v e d  i n  t r a i n i n g  new 

p e r s o n s .  A s  a r e s u l t  o f  t h e s e  p r o d u c t i o n  t r o u b l e s ,  sh ipmen t s  t o  

cus tomers  became s u b s t a n t i a l l y  i n  arrears. T h e r e  w a s  a l s o  s i z a b l e  

r e t u r n s  on goods c l a imed  t o  b e  s u b s t a n d a r d  by cus tomers .  A s  t i m e  

e l a p s e d  and o r d e r s  were  s t i l l  n o t  sh ipped  o r  o n l y  p a r t l y  sh ipped  

t h e y  began c a n c e l l i n g  o r d e r s  and i n  l a t e  1962 a wave o f  c a n c e l l a t i o n s  

amounting t o  a l m o s t  $1 m i l l i o n  o c c u r r e d .  



U n f o r t u n a t e l y ,  t h e  wave o f  c a n c e l l a t i o n s  h i t  a t  a  t i m e  

when t h e  company had most  o f  t h e i r  working  c a p i t a l  i n  i n v e n t o r y  

o f  raw materials f o r  t h e i r  g e n e r i c  d r u g s  and v i t a m i n s  p r o d u c t i o n .  

T h i s  s i t u a t i o n  r educed  l i q u i d  working  c a p i t a l  d r a s t i c a l l y .  The 

combina t ion  o f  e v e n t s  which happened q u i c k l y ,  c o n s t i t u t e d  a 

d i f f i c u l t  a n d  s e r i o u s  c r i s i s  f o r  t h e  company, however, most  o f  t h e  

c r i s i s  c u l m i n a t e d  i n  la te  December o f  1962." 

Rau added ,  t h a t :  

I1Old Empire  w a s  s o l d  i n  good f a i t h  as  a s p e c u l a t i v e  
o v e r - t h e - c o u n t e r  a p p r e c i a t i o n  s i t u a t i o n ,  based  on t h e  
p a s t  3 y e a r s  pe r fo rmance  ( t r i p l i n g  sales and e a r n i n g s  
p e r  s h a r e  e a c h  y e a r ,  1959 t h r u  1961)  ." 
C o n t r a r y  t o  t h i s  r e p r e s e n t a t i o n  t h e  wave of  c a n c e l l a t i o n s  

o c c u r r e d  i n  l a t e  1961 o r  e a r l y  1962. F u r t h e r m o r e ,  R a u ' s  s tate-

m e n t  c o n c e r n i n g  " t r i p l i n g  sales and e a r n i n g s  p e r  s h a r e  e a c h  y e a r  1959 

t h r u  1961t1 w a s  g r o s s l y  f a l s e  and m i s l e a d i n g ,  among o t h e r  r e a s o n s ,  

b e c a u s e  Old Empire e a r n e d  8 c e n t s  p e r  s h a r e  i n  1959 and o n l y  2  

c e n t s  p e r  s h a r e  i n  1960.  These  e a r n i n g  f i g u r e s  a p p e a r e d  i n  t h e  

p r o s p e c t u s  c o v e r i n g  t h e  d e b e n t u r e s  f o r  which L a i r d  B i s s e l l  was a 

c o - u n d e r w r i t e r .  

I n  r e s p o n s e  t o  a n  i n q u i r y  f rom T e c h n i c a l  S e r g e a n t  Henry S. 

Roche,  a cus tomer  o f  L a i r d  B i s s e l l ,  I s a a c s  a d v i s e d  S e r g e a n t  Roche 

i n  a l e t t e r  d a t e d  November 27 ,  1962 n o t  t o  se l l  h i s  Old Empire 

s t o c k .  The l e t t e r  s t a t e d ,  i n  p e r t i n e n t  p a r t ,  t h a t :  

"Old Empire i s  n o t  a c c u r a t e l y  q u o t e d  b u t  I f e e l  s u r e  
I c o u l d  g e t  $3 f o r  you b u t  f e e l  i t  would b e  a bad 
t i m e  t o  s e l l .  They h a v e  some good news t o  t h e  e f f e c t  
o f  t h e  a c q u i s i t i o n  o f  a n o t h e r  company i n  J e r s e y  C i t y  
and  t h e y  e x p e c t  t h e i r  e a r n i n g s  r e p o r t  t o  l ook  v e r y  
f a v o r a b l e  b u t  t h e y  w i l l  release n o t h i n g  o f  t h i s  u n t i l  
a f t e r  t h e  f i r s t  o f t h e  y e a r .  P r o b a b l y  t h e  m i d d l e  of 
J a n u a r y  o r  t h e  f i r s t  o f  F e b r u a r y ,  w e  c a n  e x p e c t  some 
improvement i n  p r i c e .  
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There  was no b a s i s  f o r  I s a a c s '  r e p r e s e n t a t i o n  concern ing  Itgood 

news" abou t  t h e  e f f e c t  o f  t h e  a c q u i s i t i o n  of  a n o t h e r  company i n  

J e r s e y  C i t y .  Zsaacs w a s  n o t  p r i v y  t o  any i n f o r m a t i o n  r e g a r d i n g  

e a r n i n g s  p r i o r  t o  i t s  r e l e a s e  t o  t h e  p u b l i c .  There was no b a s i s  

f o r  I s a a c s  r e p r e s e n t a t i o n  t h a t  "we can q p e c t  some improvement 

i n  p r ice . "  As a m a t t e r  of  f a c t ,  t h e  company's s e r i o u s  f i n a n c i a l  

and p roduc t ion  problems had come t o  head long b e f o r e  November 27, 

1962, and t h e r e  was no r e a s o n a b l e  b a s i s  f o r  s a y i n g  t h e y  "expec t  

t h e i r  e a r n i n g s  r e p o r t  t o  look very  favorab le" .  

I n  l a t e  March o r  e a r l y  A p r i l  1961, I s a a c s  s e n t  a n o t e  

d a t e d  March 30,  1961 t o  a  customer ,  O t i s  Smith,  r e a d i n g  a s  f o l l o w s :  

nlOld Empire, I n c .  i s  a d rug  and cosmet ic  manu- 
f a c t u r e r ,  w h o l e s a l e r  and r e t a i l e r .  

I t  i s  l i s t e d  under  ' L o c a l  S e c u r i t i e s 1  d a i l y  i n  
t h e  Wilmington papers .  It i s  c u r r e n t l y  s e l l i n g  @7%. 

Not ice  from t h e  a t t a c h e d  s t a t e m e n t  t h a t  i n  t h e  
comparable ' 5 9  - I60 p e r i o d s  s a l e s  approx imate ly  doubled.  
P rof  i t s  i n c r e a s e d  27 X ' s .  

I have reason  t o  b e l i e v e  t h a t  t h e  n e x t  p r o f i t  
st a t a n e n t  w i l l  a l s o  show dec ided  improvement. 

T h i s  s t o c k  h a s  t h e  p o t e n t i a l  t o  e a s i l y  go t o  20. 

I f  i n t e r e s t e d  c a l l . "  

The l e t t e r  was s igned "Ed I s ~ a c s ~ ~ .  ( s i c )  

There  was no b a s i s  whatever t o  r e p r e s e n t  t h a t  Old Empire ' s  

p r o f i t s  i n c r e a s e d  27 t imes  o r  t o  r e p r e s e n t  t h a t  t h e  s t o c k  had t h e  

p o t e n t i a l  t o  e a s i l y  go t o  20. I s a a c s  d i d  n o t  deny send ing  t h e  

l e t t e r .  



The l e t t e r  was g r o s s l y  f r a u d u l e n t  and t h e r e  was no j u s t i f i -

c a t i o n  f o r  w r i t i n g  such a l e t t e r .  

I s a a c s  had never  seen  any i n t e r i m  f i n a n c i a l  f i g u r e s  f o r  

Old Empire, n o r  d i d  h e  e v e r  make any i n q u i r i e s  as t o  t h e  s t a t u s  of  

t h e  company's v i t a m i n  program o r  i t s a g e n e r i c  d rug  program t o  

a s c e r t a i n  t h e i r  e f f e c t  on e a r n i n g s .  

I s a a c s  never  a d v i s e d  any  of h i s  customers  t o  s e l l  t h e i r  h o l d i n g s  

i n  Old Empire a l t h o u g h  by August 1962 he  had s o l d  a l l  of h i s  

s h a r e s  i n  t h e  company. 

I n  a d d i t i o n  t o  t h e  w r i t t e n  m i s r e p r e s e n t a t i o n s  made by L a i r d  

B i s s e l l  and t h e  i n d i v i d u a l  r esponden ts  a s s o c i a t e d  wi th  t h i s  r esponden t ,  

L a i r d  B i s s e l l  o f f e r e d  and s o l d  s h a r e s  of  Old Empire by means o f  o r a l  

m i s r e p r e s e n t a t i o n s  and omiss ions  i n  v i o l a t i o n  o f  t h e  a n t i - f r a u d  pro-

v i s i o n s  o f  t h e  s e c u r i t i e s  laws. 

Four w i t n e s s e s  t e s t i f i e d  concern ing  o r a l  m i s r e p r e s e n t a t i o n s  

made t o  them by Kuohner. I n  l a t e  1960 o r  e a r l y  1961 Mrs. Sonya Berger  

("BergerM) purchased and t h e r e a f t e r  s o l d  200 s h a r e s  of Old Empire 

through L a i r d  B i s s e l l l s  New York o f f i c e .  

Kushner c a l l e d  Mrs. Berger  on October  31,  1961 and urged h e r  

t o  buy back t h e  200 s h a r e s  she  had s o l d .  Kuehner adv i sed  h e r  t h a t  

h e  w a s  q u i t e  s u r e  t h a t  i n  a b o u t  a  y e a r  she  would double  h e r  money. 

He d i d  m t  inform Mrs. B e r g e r  concern ing  any of t h e  management's 

problems wi th  regard  t o  working c a p i t a l ,  p e r s o n n e l ,  and t h e  p roduc t ion  

problems of  t h e  company. 



Mrs. B e r g e r  fo l lowed Kuehner ls  a d v i c e  and purchased 100 s h a r e s  

of  Old Empire a t  $5 p e r  s h a r e .  Kuehnerls  s t a t e m e n t s  t o  h e r  were f a l s e  

and m i s l e a d i n g .  

I n  1960 Richard  P i s a n o  ( I1Pisano") ,  a n  e x e c u t i v e  i n  t h e  o i l s  

and a r o m a t i c  chemical  b u s i n e s s ,  had some t r a n s a c t i o n s  i n  Old Empire 

th rough  Kuehner. I n  February  o r  March 1962 Kuehner t e l ephoned  

P i s a n o  recommending t h a t  h e  i n v e s t  i n  Old Empire s e c u r i t i e s .  Kuehner 

a l s o  mai led  P i s a n o  a copy of t h e  February  1962 market  l e t t e r  on 

Old Empire. Kuehner t o l d  P i s a n o  t h a t  t h e  purchase  of a d d i t i o n a l  

companies by Old Empire r e f l e c t e d  a complete  change i n  t h e  company's 

s i t u a t i o n  and t h a t  pe r sonne l  from t h e  E h i l a d e l p h i a  companies were 

coming t o  New J e r s e y  t o  h e l p  run Old Empire. P i s a n o  purchased 25 

s h a r e s  of  Old Empire a t  $5.125 p e r  s h a r e .  

I n  l a t e  1962 o r  e a r l y  1963 P i s a n o  asked Kuehner why Old Empire 

w a s n ' t  paying i t s  b i l l s  and wanted t o  know what was happening t o  

Old Empire. Kuehner t o l d  P i s a n o  t h a t  t h e  "bond i s s u e "  was go ing  t o  

g i v e  Old Empire t h e  n e c e s s a r y  working c a p i t a l  t o  r e s o l v e  i t s  problems 

and t h a t  L a i r d  B i s s e l l  was i n t e r e s t e d  i n  Old Empire and had t o o  many 

peop le  involved i n  Old Empire t o  l e t  i t ' g o  down t h e  d r a i n .  

The d e b e n t u r e  i s s u e  t o  which Kuehner r e f e r r e d  a s  t h e  "bond 

i s s u e "  w a s  one  i n  which L a i r d  B i s s e l l  was co-underwr i t e r  and t h e  

p r o s p e c t u s  cover ing  t h e  d e b e n t u r e s  c l e a r l y  showed t h a t  no p a r t  of  t h e  

funds  d e r i v e d  by Old Empire from t h e  s a l e  of d e b e n t u r e s  would p r o v i d e  

any working c a p i t a l  f o r  Old Empire. There  w a s  no j u s t i f i c a t i o n  f o r  

making t h i s  r e p r e s e n t a t i o n .  Nor was t h e r e  any j u s t i f i c a t i o n  f o r  r e p r e s e n t i n g  
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t h a t  Old Empire had t o o  many peop le  i n v o l v e d  i n  Old Empire t o  l e t  

i t  g o  down t h e  d r a i n ,  Kuehner l s  r e p r e s e n t a t i o n s  t o  P i s a n o  were  

f a l s e  a n d  m i s l e a d i n g .  

D r .  George M. Hadda, a p h y s i c i a n ,  t e l e p h o n e d  Kuehner i n  

a b o u t  May 1962 and t o l d  him t h a t  h e  wanted t o  p u r c h a s e  a n  i n v e s t m e n t  

s e c u r i t y .  P r i o r  t o  t h i s  t ime  Hadda had n e v e r  pu rchased  a n y  

s e c u r i t i e s .  Kuehner recommended t h a t  h e  buy Old Empire c o n v e r t i b l e  

debentures and Kuehner t o l d  Hadda t h a t  s i n c e  h e  was a d i r e c t o r ,  

Hadda cou ld  r e l y  on h i s  s t a t e m e n t s .  

Kuehner n e v e r  informed Hadda t h a t  t h e  d e b e n t u r e s  were  unsecured  

e x c e p t  by t h e  g e n e r a l  assets o f  t h e  company and were s u b o r d i n a t e  

t o  a l l  s e n i o r  i n d e b t e d n e s s .  Hadda purchased  one  Old Empire c o n v e r t i b l e  

d e b e n t u r e  on  J u l y  20,  1962 f o r  $940. T h e r e a f t e r ,  Hadda t e l ephoned  

Kuehner f rom t i m e  t o  t i m e  because  h e  had been u n a b l e  t o  f i n d  a q u o t a t i o n  

f o r  t h e  d e b e n t u r e  i n  The N e w  York Times. Kuehner t o l d  him t h a t  t h e  

f a c t  t h a t  q u o t a t i o n s  on  Old Empire d e b e n t u r e s  d i d  nct a p p e a r  i n  t h e  

p a p e r s  w a s  m e a n i n g l e s s ,  and t h a t  h e  would s u p p l y  Hadda w i t h  a q u o t a t i o n  

a t  a n y  t ime .  E a r l y  i n  1963  Hadda c a l l e d  Kuehner f o r  a  q u o t a t i o n  on 

t h e  d e b e n t u r e s .  When Kuehner t o l d  Hadda t h a t  t h e  deben tu res  had dropped 

i n  v a l u e  h e  a sked  Kuehner whe the r  h e  shou ld  se l l  t h e  d e b e n t u r e .  

Kuehner a d v i s e d  Hadda i t  would b e  v e r y  f o o l i s h  to se l l  t h e  s e c u r i t y  

and t h a t  w h i l e  t h e r e  had been some d i f f i c u l t i e s  w i t h  l a b o r  t h e y  were  

i n  t h e  p r o c e s s  of be ing  r e s o l v e d .  

I n  t h e  f a l l  o f  1963 a f t e r  h a v i n g  r e c e i v e d  a le t ter  from Old 

Empire d e s c r i b i n g  v a r i o u s  problems,  Hadda c a l l e d  Kuehner and a sked  f o r  



a r e p o r t  by L a i r d  B i s s e l l ' s  Resea rch  Depar tment  on Old Empire. 

Kuehner s e n t  Hadda copy o f  a page of  a n  O c t o b e r  22 ,  1963 S t a n d a r d  

& P o o r s  Market  Repor t  which mentioned Old Empire. Hadda c a l l e d  

Kuehner a t  t h i s  t ime  and Kuehner t o l d  him t h a t  t h e  d e b e n t u r e  was 

now wor th  a b o u t  20% o f  t h e  p r i c e  Hadda had p a i d ,  b u t  t h a t  Hadda 

shou ld  n o t  s e l l  t h e  d e b e n t u r e  because  Old Empire might  be  merging 

w i t h  e i t h e r  New York T r a p  Rock ,Mar ide l ,o r  Marrud. On t h e  b a s i s  

of  Kuehner ' s  r e p r e s e n t a t i o r s H a d d a  d i d  n o t  se l l  t h e  d e b e n t u r e .  Kuehner ' s  

a f f i r m a t i v e  r e p r e s e n t a t i o n s  t o  Hadda r e g a r d i n g  Old Empire,  as w e l l  

as t h e  material o m i s s i o n s  t o  d i s c l o s e  t h e  s e r i o u s  f i n a n c i a l  problems 

of  Old Empire were s e r i o u s l y  m i s l e a d i n g .  

Joseph  Weber,a h a i r d r e s s e r  f i r s t  h e a r d  of Old Empire i n  1960 
36' 

when h e  engaged i n  t r a n s a c t i o n s  i n  t h e  s t o c k  t h r o u g h  Kuehner. 

Weber r e c e i v e d  a copy o f  L a i r d  B i s s e l l ' s  Februa ry  1962 marke t  l e t t e r  

i n  t h e  m a i l .  T h e r e a f t e r ,  i n  a b o u t  J u l y  1962 Kuehner t e l ephoned  

Weber and t o l d  him t h a t  h e  w a s  a d i r e c t o r  o f  Old Empire and recommended 

t h a t  h e  pu rchase  Old Empire d e b e n t u r e s .  

Kuehner s o l d  Weber $3,000 of Old Empire d e b e n t u r e s .  Weber 

pa id  a t o t a l  o f  $2,877 f o r  t h e  d e b e n t u r e s  and L a i r d  B i s s e l l  mai led  

him a c o n f i r m a t i o n .  

Kuehner n e v e r  t o l d  Weber t h a t  t h e  d e b e n t u r e s  were s u b o r d i n a t e  

t o  a l l  s e n i o r  i n d e b t e d n e s s  n o r  d i d  h e  r e f e r  t o  Old Empi re ' s  i n a b i l i t y  

-3 6 /  Subsequen t ly  Weber purchased Old Empire s e c u r i t i e s  th rough  C o r t l a n d t .  
These t r a n s a c t i o n s  w i l l  be d i s c u s s e d  h e r e i n a f t e r .  



t o  make d e l i v e r y  of  i t s  p r o d u c t s  o r  t o  t h e  l a c k  of  s u c c e s s  of Old 

Empi re ' s  promot ional  programs, o r  t o  any o f  Old Empi re ' s  s e r i o u s  

f i n a n c i a l  problems. Kuehner l s  r e p r e s e n t a t i o n s  t o  Weber were f a l s e  

and mis lead ing .  

Four  w i t n e s s e s  t e s t i f i e d  concern ing  o f f e r s  and s a l e s  of 

Old Empire s t o c k  by I s a a c s .  

I s a a c s  had purchased a  t o t a l  of  760 s h a r e s  of Old Empire 

common s t o c k  and o n e  $1,000 d e b e n t u r e  between May 1961 and December 

1961 f o r  h i m s e l f .  By J a n u a r y  1962 h e  had s o l d  750 s h a r e s  of  t h e  

common s t o c k  as w e l l  a s  t h e  d e b e n t u r e s .  I n  a d d i t i o n ,  h e  l i q u i d a t e d  

h o l d i n g s  o f  50 s h a r e s  of Old Empire purchased f o r  h i s  two d a u g h t e r s ,  

F i v e  hundred s h a r e s  of Old Empire was s o l d  by I s a a c s  i n  August 

1962 a t  p r i c e s  r ang ing  from $5.50 down t o  $2.75. During t h e  same 

per iod  I s a a c s  w a s  recommending t h a t  t h e  cus tomers  e i t h e r  purchase  

a d d i t i o n a l  s h a r e s  o r  ho ld  on t o  s h a r e s  of  Old Empire s t o c k .  I s a a c s  

mai led  c o p i e s  of t h e  February  1962 market  l e t t e r  t o  a l l  h i s  cus tomers .  

A s  h a s  been noted h e r e i n a b o v e ,  I s a a c s  s e n t  O t i s  Smith ,  a 

cus tomer  of L a i r d  B i s s e l l ,  a n o t e  d a t e d  March 30,  1961 which was 

g r o s s l y  mis lead ing .  O t i s  Smith ,  a v e r y  i m p r e s s i v e  w i t n e s s ,  was a n  

e x e c u t i v e  i n  a l a r g e  p r i v a t e l y  owned company, which was engaged 

i n  f i s h  p r o c e s s i n g ,  and t e s t i f i e d  concern ing  purchases  h e  made through 

I s a a c s  of  Old Empire s e c u r i t i e s .  I n  l a t e  March o r  e a r l y  1961 

I s a a c s  r e p r e s e n t e d  t o  Smith t h a t  Old Empire was a n  up and coming 

company bound t o  do good; t h a t  a s  a r e s u l t  of mergers  and c o n s o l i d a t i o n s  

Old Empire had dynamic management and t h a t  t h e  p r i c e  o f  Old Empire 
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sha r e s  would go reasonably r a p i d l y  t o  20 wi th in  a - y e a r  o r  SO. 

A s  a r e s u l t  of  t h e  conve r sa t i on ,  I s a a c s  so ld  Smith 200 sha r e s  

of  Old Empire a t  a p r i c e  of $7.25 pe r  s h a r e ,  Between March 1961 

and February 1962 Smith and I s a a c s  had s e v e r a l  a d d i t i o n a l  con-

v e r s a t i o n s  concerning Old Empire and a s  a r e s u l t  Smith purchased 

some 5,800 sha r e s  of a d d i t i o n a l  s t o c k  of Old Empire a t  p r i c e s  

va ry ing  from $7.25 t o  $5.25 p e r  share .  P r i o r  t o  February 23, 1962 

Smith received i n  t h e  mail a d r a f t  of L a i r d  B i s s e l l ' s  February 

1962 market l e t t e r  on Old Empire which he  read.  On February 23, 

1962 Smith purchased an a d d i t i o n a l  2,000 sha r e s  of Old Empire a t  

a p r i c e  of 4 1 / 8  pe r  s h a r e  as we l l  as $2,000 f a c e  amount Old Empire 

deben tures .  

I n  connect ion wi th  t h e s e  t r a n s a c t i o n s  I s a a c s  omit ted t o  infdrm 

Smith concerning t h e  s e r i o u s  product ion and f i n a n c i a l  problems 

e n c o u n t e ~ e d  by Old Empire. I s a a c s l  r e p r e s e n t a t i o n s  t o  Smith were 

g r o s s l y  f a l s e  and misleading.  

I s a a c s  recommended t o  Ga r r e t  L. G r i e r  who was i n  Che r e t a i l  

lumber bus ine s s  t h a t  he  purchase Old Empire s t o c k  i n  November 1961, 

Between November 1961 and February 1962 I s a a c s  so ld  G r i e r  1000 sha r e s  

of  Old Empire s tock .  He never  informed G r i e r  of  any of  t h e  f a c t s  

dur ing  t h i s  per iod concerning any of Old Empire 's  working c a p i t a l  

problems o r  o t h e r  f i n a n c i a l  o r  product ion problems, o r  i t s  inven tory  

problems o r  i t s  personnel  problems. However, on January 29, 1962 

when G r i e r  asked I s a a c s  about  buying ano the r  300 sha r e s  of Old Empire 

f o r  t h e  purpose of "averaging down" I s a a c s  informed G r i e r  t h a t  Old 

Empire " w a s  s t i l l  going a l l  r i g h t  and w a s  s t i l l  a worthwhile investment." 
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I s a a c s  had made no i n v e s t i g a t i o n  o f  h i s  own conce rn ing  t h e  

f a c t s  r e l a t i n g  t o  Old  Empire and  had no b a s i s  f o r  making any o f  

h i s  r e p r e s e n t a t i o n s  t o  G r i e r  e x c e p t  h i s  c l a imed  r e l i a n c e  upon 

r e p r e s e n t a t i o n s  made t o  him by Sneed.  

James B .  Clements  ("Clements") ,  a real estate sa lesman 

f i r s t  h e a r d  o f  Old Empire i n  t h e  s p r i n g  of  1961 when h e  r e c e i v e d  

a memorandum i n  t h e  m a i l  on t h e  l e t t e r h e a d  o f  L a i r d  B i s s e l l ' s  Dover 

o f f i c e ,  s t a t i n g ,  among o t h e r  t h i n g s ,  t h a t  "Any p u r c h a s e s  of  Old Empire 

s h o u l d  b e  made b e f o r e  JUNE 10.ll (Under sco r ing  and c a p i t a l i z a t i o n  

a p p e a r  i n  t h e  memorandum) The  l e t t e r  was d a t e d  May 1 9 ,  1961. 

C lemen t s ,  t e l e p h o n e d  t h e  Dover o f f i c e  and t a l k e d  w i t h  I s a a c s  

i n  August  1961. Isaacs recommended Old Empire t o  Clements as a 

good s h o r t - t e r m  i n v e s t m e n t .  Z s a a c s  t o l d  Clements t h a t  Old Empire 

had t e s t e d  t h e  sales o f  v i t a m i n s  on m i l k  r o u t e s ,  and such rests had 

been s u c c e s s f u l .  The f a c t  was d i r e c t l y  t o  t h e  c o n t r a r y  o f  I s a a c s l  

r e p r e s e n t a t i o n s .  

I s a a c s  s o l d  Clements  200 s h a r e s  o f  Old Empire on  August  22, 

1961 a t  $5.75 p e r  s h a r e .  

Clements  i n t e n d e d  t o  se l l  h i s  s t o c k  i n  J a n u a r y  1962. I n  

November o r  December 1961 Clernents t e l ephoned  Isaacs and asked 

h im why Old Empire w a s  n o t  showing any  p r o g r e s s .  I s a a c s  t o l d  

Clements  t h a t  c e r t a i n  p l a n s  had been d e l a y e d  b u t  would t a k e  p l a c e  

l a t e r  i n  t h e  n e x t  y e a r  a n d  Clements  d i d  n o t  s e l l  h i s  s t o c k  i n  

J a n u a r y  as h e  had p lanned  t o  d o .  I n  J a n u a r y  o r  Februa ry  1962,  

I s a a c s  t o l d  Clements  t h a t  Old Empire was h a v i n g  p r o d u c t i o n  problems 
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b u t  d i d  no t  inform Clements concerning t h e  s e r i o u s  n a t u r e  of Old 

Empire 's  problems, such as i t s  d e l i v e r y  and f i n a n c i a l  problems 

o r  t h e  r e f u s a l  of t e c h n i c a l  personnel  t o  move t o  Newark. 

I n  February 1962 Clements asked I s a a c s  f o r  w r i t t e n  i n f o r -  

mation about  Old Empire and I s a a c s  mailed L a i r d  B i s s e l l l s  February 

1962 market  l e t t e r  t o  Clements. Clements s o l d  100 sha r e s  i n  December 

1962 a t  $2.125 per  sha r e .  I s a a c s  r e p r e s e n t a t i o n s  t o  Clements were 

f a l s e  and mis lead ing .  

F r e d e r i c k  G. Hubbard, a mechanic employed by t h e  t e lephone  

compaoy had purchased some l i s t e d  s e c u r i t i e s  p r i o r  t o  t h e  s p r i n g  

of 1961. I n  t h e  s p r i n g  of 1961 he went t o  La i rd  B i s s e l l l s  Dover 

o f f i c e  and I s a a c s  recommended t h a t  h e  buy Old Empire s tock .  I s a a c s  

t o l d  Hubbard t h a t  t h e  s t o c k  "had good p o t e n t i a l .  The a s p e c t s  

were good f o r  it i n  about  a year , "  and t h a t  i f  " t he  p r i c e  d i d n ' t  

go up he  would have t o  l e a v e  town1'. I s a a c s  a l s o  t o l d  Hubbard t h a t  

Old Empire was going t o  i n s t i t u t e  a program of  d e l i v e r i n g  "drugs 

door-  to -door  through l i k e  you d e l i v e r  milk  o r  wi th  milk". I s a a c s  

never  gave Hubbard any in format ion  concerning t h e  h i s t o r y  of 

f a i l u r e  w i th  regard  t o  t h e  marketing of v i t amins  through milk  rou t e s .  

A s  a r e s u l t  of t h e  conve r sa t i on  Hubbard bought 150 sha r e s  of Old 

Empire a t  $7 p e r  s h a r e  and subsequent ly  s o l d  i t  a t  $3 p e r  sha r e .  

I s a a c s l r e p r e s e n t a t i o n s  t o  Hubbard were f a l s e  and misleading.  
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Rau a l s o  engaged i n  t h e  o f f e r  a n d  sale  o f  Old Empire s e c u r i t i e s  

f r o m  May 1961 t o  t h e  m i d d l e  o f  1962,  Rau made no i n d e p e n d e n t  

i n v e s t i g a t i o n  as t o  t h e  s t a t u s  o f  Old Empire n o r  had h e  v i s i t e d  

Old E m p i r e ' s  p l a n t  b u t  i n s t e a d  h e  r e l i e d  upon Sneed and I s a a c s l  

f o r  i n f o r m a t i o n  r e g a r d i n g  t h e  company, Dur ing  t h e  c o u r s e  o f  h i s  

c o n v e r s a t i o n s  d u r i n g  t h e  summer and f a l l  o f  1962 w i t h  Sneed ,  Rau 

became aware o f  t h e  d i f f i c u l t i e s  w i t h  p r o d u c t i o n  and d e l i v e r i e s  o f  

merchand i se  and t h e  r e s u l t i n g  l o s s  o f  p r o f i t s  t o  Old Empire.  

Dur ing  A p r i l ,  May and J u n e  o f  1961,  Rau pu rchased  f o r  h i s  

own a c c o u n t  a t o t a l  o f  1 ,000  s h a r e s  o f  Old Empire common s t o c k .  

By September  1961 h e  had s o l d  a l l  o f  h i s  s h a r e s .  N e v e r t h e l e s s ,  i n  

March 1962 Rau t o l d  h i s  c u s t o m e r s  t h a t  h e  had bought  Old Empire  

f o r  h i s  f a m i l y  b u t  o m i t t e d  t o  s t a te  t h a t  he  had  s o l d  a l l  s u c h  s h a r e s .  

I n  J a n u a r y  1963 Rau bough t  1000 s h a r e s  o f  Old Empire f o r  h i s  own 

a c c o u n t  and 100 s h a r e s  f o r  h i s  m o t h e r - i n - l a w  a t  $1  p e r  s h a r e ,  Three  

i n v e s t o r  w i t n e s s e s  namely,  S e r g e a n t  b e d s w o r t h ,  C h a r l e s  H i r s c h  

( "Hi r sch l ' )  and D r .  J o h n  L a z z e r i  ( " L a z z e r i " )  who had t e l e p h o n e  con-

v e r s a t i o n s  and m e e t i n g s  w i t h  Rau t e s t i f i e d  t h a t  h e  had encouraged 

them t o  p u r c h a s e  Old Empire s e c u r i t i e s .  

As d i s c u s s e d  h e r e i n a b o v e  Rau w r o t e  two le t ters  t o  S e r g e a n t  

Bedsworth which were g r o s s l y  f a l s e  and m i s l e a d i n g .  I n  a d d i t i o n  

Rau had a number o f  d i s c u s s i o n s  w i t h  S e r g e a n t  Bedsworth i n  which 

h e  made numerous g r o s s l y  f a l s e  and m i s l e a d i n g  s t a t e m e n t s .  F o r  

example,  i n  J u n e  1961  Rau t o l d  S e r g e a n t  Bedswor th  t h a t  Old Empire 
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had p l a n s  f o r  buying a new b u i l d i n g  and expanding t h e i r  marke t s  

t o  South America; and t h a t  t h e  a e r o s o l  b u s i n e s s  was a booming 

t h i n g  and t h a t  "Old Empire had t h e  machinery and t h e  wherewithal  

t o  expand t h i s  market." 

Based on t h e s e  r e p r e s e n t a t i o n s  and t h e  f a c t  t h a t  Rau " w a s  

buying more f o r  h imself"  Sergean t  Bedsworth bought 250 a d d i t i o n a l  

s h a r e s  of Old Empire. 

I n  a d d i t i o n  Bedsworth r e c a l l e d  t h a t  h e  had been informed 

t h a t  a n  o f f i c e r  of L a i r d  B i s s e l l  had cons idered  Old Empire s t o c k  

and had a s s u r e d  Rau t h a t  i t  was a l l  r i g h t .  A t  t h i s  t ime Sergean t  

Bedsworth t o l d  Rau t h a t  i t  would be n e c e s s a r y  f o r  him t o  s e l l  

o t h e r  s e c u r i t i e s  i n  o r d e r  t o  purchase  a d d i t i o n a l  s e c u r i t i e s  of 

Old Empire. On J u n e  1, 1961 Rau s o l d  Sergean t  Bedsworth 250 s h a r e s  

of Old Empire a t  $7 p e r  share .  I n  o r d e r  t o  pay f o r  t h e s e  s h a r e s  

Sergean t  Bedsworth s o l d  100 s h a r e s  of Royal MacBee and made up 

t h e  d i f f e r e n c e  t o  pay $1,750 f o r  t h e  s t o c k .  Between June  and 

September 1961 Sergean t  Bedsworth spoke t o  Rau s e v e r a l  t imes  concerning 

t h e  d e c l i n e  i n  Old Empire s t o c k .  Rau t o l d  t h e  Sergean t  t h a t  h e  

should n o t  s e l l  h i s  Old Empire s t o c k  because  t h e  company w a s  growing 

and was going t o  i s s u e  some deben tures  and t h a t  a s  soon a s  t h e  

S e c u r i t i e s  and Exchange Commission had c l e a r e d  t h i s  t h e  s t o c k  would 

"go places" .  During one of h i s  c o n v e r s a t i o n s  Sergean t  Bedsworth saw 

and d i s c u s s e d  w i t h  Rau a l e t t e r  from Sneed s t a t i n g  t h a t  Old Empire 

had some d i f f i c u l t i e s  w i t h  p r o d u c t i o n ,  b u t  t h a t  every th ing  was going 

t o  be  a l l  r i g h t .  
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Rau never  t o l d  Bedsworth t h e  e x t e n t  o r  n a t u r e  of Old 

Empi re ' s  p roduc t ion  d i f f i c u l t i e s ,  o r  gave him any in format ion  

regard ing  t h e  company's need f o r  working c a p i t a l ,  o r  t h e  s e r i o u s  

n a t u r e  of i t s  f i n a n c i a l  problems. 

Both Rau's  w r i t t e n  and o r a l  r e p r e s e n t a t i o n s  were f a l s e  

and m i s  l ead ing .  

Char les  F. H i r s c h ,  Jr. ( ' IHirsch1') ,  a salesman purchased 

100 s h a r e s  of Old Empire on June  8 ,  1961 a t  a p r i c e  of 6  1 / 8  

pe r  s h a r e  fo l lowing  a recommendation f o r  t h e  purchase  of such 

s e c u r i t i e s  made by Rau. 

P r i o r  t o  March 1962 Hi r sch  r e c e i v e d  a copy of  t h e  February ,  

1962 market l e t t e r  i n  t h e  mai l .  I n  March 1962 Hi r sch  v i s i t e d  

L a i r d  B i s s e l l l s  Dover o f f i c e  and asked Rau why t h e  s t o c k  had 

dropped from 6  1 / 8  t o  5 1/2.  Rau t o l d  Hi r sch  t h a t  t h e  d e c l i n e  

i n  t h e  p r i c e  of Old Empire s t o c k  w a s  due  t o  packaging and d i s t r i -  

b u t i o n  problems which had been c o r r e c t e d  and t h a t  by September 

1962 Old Empire ' s  s h a r e s  could  e a s i l y  reach  16. 

A s  a r e s u l t  of t h i s  c o n v e r s a t i o n ,  Hi r sch  purchased 55 

a d d i t i o n a l  s h a r e s  of Old Empire on March 8 ,  1962 a t  a  p r i c e  of 5 1 / 2  

per  s h a r e .  

The r e p r e s e n t a t i o n s  made t o  Hi r sch  by Rau were g r o s s l y  

f a l s e  and mis leading.  

I n  March 1962 D r .  John L a z z e r i  ( "Lazzer i " ) ,  a p h y s i c i a n  v i s i t e d  

L a i r d  B i s s e l l l s  Dover o f f i c e  t o  purchase  s h a r e s  of Sper ry  Rand b u t  
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Rau recommended i n s t e a d  t h a t  h e  buy s h a r e s  of Old Empire. Rau t o l d  

L a z z e r i  t h a t  h e  had purchased s h a r e s  of Old Empire f o r  h i m s e l f ,  h i s  

w i f e  and h i s  mother-in-law and t h a t  Old Empire w a s  s e l l i n g  v i t a m i n s  t o  

a m i l k  company i n  Eennsylvania  and was a good buy wi th  a good f u t u r e ,  

and t h a t  Old Empire s h a r e s  would go t o  20 b e f o r e  long. T h e r e a f t e r ,  

Rau mai led L a z z e r i  a copy of L a i r d  B i s s e l l l s  February  1962 market 

l e t t e r .  A s  a r e s u l t  of t h e  c o n v e r s a t i o n  wi th  Rau and h i s  r e a d i n g  

o f  t h e  February,  1962 market l e t t e r  L a z z e r i  purchased 100 s h a r e s  of 

Old Empire f o r  L a i r d  B i s s e l l  a t  $5.25 p e r  s h a r e .  

The r e p r e s e n t a t i o n s  i n  t h e  market l e t t e r  were f a l s e  and m i s -

l e a d i n g  a s  were R a u l s  o r a l  r e p r e s e n t a t i o n s  t o  D r .  L a z z e r i .  

L a i r d  B i s s e l l  i n  i ts  b r i e f  c la imed ,  among o t h e r  t h i n g s ,  

". . . even i f  Sneed and Kuehner had made a d d i t i o n a l  i n v e s t i g a t i o n s  

as sugges ted  by t h e  D i v i s i o n ,  t h e  r e a l  cause  of Old Empire ' s  d i f f i -  

c u l t i e s  would n o t  have come t o  l i g h t  because of t h e  d e l i b e r a t e  con- 

cealment on t h e  p a r t  of t h e  management." 

T h i s  c o n t e n t i o n  does  n o t  meet t h e  evidence i n  t h i s  c a s e  con- 

c e r n i n g  t h e  p r i c e  and e a r n i n g s  p r e d i c t i o n s  and t h e  o t h e r  f a l s e  and 

mis lead ing  w r i t t e n  and o r a l  s t a t e m e n t s  made by L a i r d  B i s s e l l ' s  r e g i s t e r e d  

r e p r e s e n t a t i v e s .  A s  t h e  Commission p o i n t e d  o u t  i n  R .  Baruch & Co., 

S e c u r i t i e s  Exchange Act Re lease  No. 7932, p. 6  (August 9 ,  1966):  

"We have r e p e a t e d l y  po in ted  o u t  t h a t  p r e d i c t i o n s  of 
s p e c i f i c  and s u b s t a n t i a l  i n c r e a s e s  i n  t h e  p r i c e  of a 
s p e c u l a t i v e  s e c u r i t y  w i t h i n  a r e l a t i v e l y  s h o r t  pe r iod  
o f  t ime a r e  i n h e r e n t l y  f r a u d u l e n t  and cannot  be 
j u s t i f i e d ,  and i t  i s  a l s o  w e l l  e s t a b l i s h e d  t h a t  t h e  
making of r e p r e s e n t a t i o n s  t o  p r o s p e c t i v e  p u r c h a s e r s  
wi thou t  a reasonab le  b a s i s  couched i n  terms of 
e i t h e r  op in ion  o r  f a c t  and designed t o  induce  purchases  



i s  c o n t r a r y  t o  t h e  b a s i c  o b l i g a t i o n  of f a i r  d e a l i n g  
o f  t h o s e  who s e l l  s e c u r i t i e s  t o  t h e  p u b l i c . "  u/ 

I n  a d d i t i o n ,  L a i r d  B i s s e l l ' s  c o n t e n t i o n  does  n o t  meet t h e  

f a c t  t h a t  L a i r d  B i s s e l l ' s  r e g i s t e r e d  r e p r e s e n t a t i v e s  were p o i n t i n g  

o u t  t o  i n v e s t o r s  t h a t  L a i r d  B i s s e l l  had a d i r e c t o r  on t h e  board o f  

Old Empire and t h a t ,  t h e r e f o r e ,  L a i r d  B i s s e l l ' s  o p t i m i s t i c  r e p r e -  

s e n t a t i o n s  concern ing  Old Empire cou ld  be  r e l i e d  upon. by t h e  

cus tomers  as c o r r e c t .  Fur thermore ,  t h e  s u g g e s t i o n  i n  t h i s  c o n t e n t i o n  

t h a t  a d d i t i o n a l  i n v e s t i g a t i o n  would have been u s e l e s s  i s  incon-

s i s t e n t  wi th  t h e  p o s i t i o n  of  L a i r d  B i s s e l l  i n  o t h e r  p a r t 3  of t h e i r  

proposed f i n d i n g s  t h a t  t h e  r e p r e s e n t a t i o n s  made i n  t h e  market  l e t t e r  

were i n  f a c t  t r u e .  I n  f a c t ,  L a i r d  B i s s e l l ' s  proposed f i n d i n g  is 

r e a l l y  a n  admiss ion t h a t  t h e  ev idence  developed i n  t h i s  c a s e  i s  incon-

s i s t e n t  w i t h  t h e  r e p r e s e n t a t i o n s  made i n  i t s  market  l e t t e r s .  

During t h e  pe r iod  from February  t o  August 1962 when t h e  

February  m a r k e t . l e t t e r  was being used e x t e n s i v e l y  by L a i r d  B i s s e l l  

both  Sneed,  Kuehner, and t h e  o t h e r  r e sponden t s  a s s o c i a t e d  wi th  

L a i r d  B i s s e l l  knew o r  should  have known of t h e  c o n t i n u o u s l y  d e c l i n i n g  

p o s i t i o n  of  Old Empire i n  e a r n i n g s ,  and of  i t s s e r i o u s l y  c r i t i c a l  

working c a p i t a l  p o s i t i o n .  Kuehner who had been i l l  p r i o r  t o  August ,  

1962 a t t e n d e d  meet ings  of t h e  board of d i r e c t o r s  of Old Empire 

t h e r e a f t e r .  He-was aware of  t h e  i n c r e a s i n g  f i n a n c i a l  d i f f i c u l t i e s  

-3 7 /  The Commission b u t t r e s s e d  t h e s e  views by r e f e r e n c e  t o  Mac Robbins 
& Co., I n c . ,  S e c u r i t i e s  Exchange Act Re lease  No. 6846, p. 4 
( J u l y  11, 1962) a f f t d  sub  nom. --- Berko V .  S.E.C., 316 F.2d 137 
(C.A. 2, 1963) ;  
J.A.-- Winston & Co., I n c . ,  S e c u r i t i e s  Exchange 
Act  R e l e a s e  No. 7337, p. 6  ( J u n e  8 ,  1964) ;  N .  E i n s k e r  & Co.,  I n c .  
40 S.E.C. 285, 291 (1960) .  



of t h e  company and of Old Empire 's  i n a b i l i t y  t o  Overcome t h e s e  

d i f f i c u l t i e s .  Kuehner w a s  a l s o  aware of t h e  f a c t  t h a t  La i rd  

B i s s e l l  had given approximately  1000 cop i e s  of t h e  August market 

l e t t e r  t o  Co r t l and t  and he knew t h a t  i t s  u se  a f t e r  August would 

be h i g h l y  mis lead ing  and f r a u d u l e n t ,  y e t  n e i t h e r  Kuehner o r  any 

o t h e r  o f f i c i a l  of La i rd  B i s s e l l  took any e f f e c t i v e  s t e p s  t o  

p reven t  t h e  u s e  of t h e  August market l e t t e r  by C o r t l a n d t ,  I t  i s  

t r u e  t h a t  one o f  Kuehnerls s u p e r i o r s  had d i r e c t e d  him t o  o b t a i n  

t h e  r e t u r n  of t h e  August 1962 market l e t t e r  from Cor t l and t  because 

he  ob j ec t ed  t o  t h e  u s e  of t h e  document on L a i r d  B i s s e l l ' s  

l e t t e r h e a d  by some o t h e r  f i r m ,  b u t  L a i r d  B i s s e l l  never  o f f e r e d  

t o  r e t u r n  t h e  money paid  t o  i t  by Cor t l and t  i n  connect ion wi th  t h e  

p r e p a r a t i o n  of the.document f o r  p u b l i c  c i r c u l a t i o n ,  and never  

wro te  t o  Co r t l and t  d i r e c t i n g  i t  n o t  t o  u se  t h e  document because 

it contained f a l s e  and mis lead ing  s t a t emen t s .  However, t h e  f a c t  t h a t  

one o f  Kuehner's s u p e r i o r s  had d i r e c t e d  him t o  o b t a i n  t h e  r e t u r n  

o f  t h e  d o c w e n t  and had n o t  c i r c u l a t e d  such documents through i t s  

own r e g i s t e r e d  r e p r e s e n t a t i v e s  i s  a f a c t  which w i l l  b e  g iven  con- 

s i d e r a t i o n  i n  connect ion wi th  t h e  p u b l i c  i n t e r e s t  de t e rmina t i on  made 

i n  t h i s  proceeding concerning La i rd  B i s s e l l .  

I n  cons ide r i ng  t h e  February and August market l e t t e r s  it 

must be  kep t  i n  mind t h a t  La i rd  B i s s e l l  was an  unde rwr i t e r  f o r  

t h e  deben tures  which had been o f f e r e d  and so ld  on ly  a s h o r t  t ime 

be fo r e  t h e  February 1962 market l e t t e r  w a s  employed. 
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I n  C h a r l e s  ~ ' . ' ~ a i l e * ,  35 S.E.C. 33 ,  t h e  f a c t s  were t h a t  a n  

u n d e r w r i t e r  p u t  o u t  some f a l s e  and m i s l e a d i n g  l i t e r a t u r e  i n  a d d i t i o n  

t o  a p r o s p e c t u s ,  t h a t  some o f  t h e  r e s p o n d e n t s  had purchased  s t o c k  

t h e m s e l v e s ,  and t h a t  o t h e r  prominent  p e r s o n s  had e x p r e s s e d  t h e i r  

c o n f i d e n c e  b y ' i n v e s t i n g  h e a v i l y  i n  t h e  s t o c k .  

The Commission p o i n t e d  o u t  t h a t :  

" B a i l e y  emphas izes ,  as a n  e x c u l p a t o r y  f a c t o r ,  h i s  
p u r p o r t e d  s u b s t a n t i a l  r e l i a n c e  on i n f o r m a t i o n  f u r n i s h e d  him 
by t h e  i s s u e r .  Such r e l i a n c e  d i d  n o t  c o n s t i t u t e  d i s c h a r g e  
o f  t h e  d u t y  t o  e x e r c i s e  r e a s o n a b l e  c a r e  t h a t  r e s t e d  on 
r e g i s t r a n t  as u n d e r w r i t e r ,  o r  a d e f e n s e  t o  c i r c u l a t i o n  of  
t h e  m a t e r i a l l y  m i s l e a d i n g  and d e f i c i e n t  s t a t e m e n t s  no ted  
above.  Moreover ,  where ,  as h e r e ,  a n  i s s u e r  s e e k s  f u n d s  
f rom t h e  p u b l i c  t o  f i n a n c e  a new and s p e c u l a t i v e  v e n t u r e ,  
t h e  u n d e r w r i t e r  must b e  p a r t i c u l a r l y  c a r e f u l  i n  v e r i f y i n g  
t h e  i s s u e r ' s  o b v i o u s l y  s e l f - s e r v i n g  s t a t e m e n t s  as t o  i t s  
o p e r a t i o n s  and p r o s p e c t s .  A l l  i n d i v i d u a l  r e s p o n d e n t s  had 
c o p i e s  o f  t h e  p r e s s  release and t h e  p r o s p e c t u s ,  which,  as 
shown above ,  c o n t a i n e d  i n c o n s i s t e n t  a s s e r t i o n s  on such 
material matters as t h e  m a c h i n e ' s  c a p a c i t y  and p r o d u c t i o n ,  
and t h e s e  d i s c r e p a n c i e s  shou ld  have  r a i s e d  s e r i o u s  d o u b t s  
as t o  t h e  a c c u r a c y  of t h e  i n f o r m a t i o n  fu rn i shed . "  [ ~ o o t n o t e s  
o m i t t e d .  1 

The r e l i a n c e  of Sneed,  Kuehner, and L a i r d  Bissell upon t h e  

s t a t e m e n t s  by Old Empire ' s  management o f f i c i a l s  w a s  s e r i o u s l y  m i s -

p l aced .  Fur the rmore ,  s i n c e  L a i r d  B i s s e l l  r e p r e s e n t e d  t o  cus tomers  

t h a t  because  Kuehner w a s  a d i r e c t o r ,  t h e y  cou ld  r e l y  upon t h e  b r o k e r -  

-3R/ 
d e a l e r s '  r e p r e s e n t a t i o n s  c o n c e r n i n g  Old Empi re ' s  b u s i n e s s ,  i t s  

d e f e n s e  t h a t  i t  r e l i e d  upon t h e  management's r e p r e s e n t a t i o n s  r a t h e r  

t h a n  upon t h e  b r o k e r - d e a l e r ' s  knowledge of  t h e  b u s i n e s s  i s  w i t h o u t  

m e r i t .  The Commission p o i n t e d  o u t  i n  Shearson H a m m i l l  & Co., 

-3 8 /  I n  E q u i t y  G e n e r a l  I n v e s t m e n t  C o r p o r a t i o n ,  S e c u r i t i e s  Exchange Ac t  
R e l e a s e  No. 7388 (August  1 3 ,  1964) t h e  Commission s t a t e d  t h a t :  

"Garber c o n t e n d s  t h a t  h e  had no i n t e n t i o n  t o  d e c e i v e  h i s  
c u s t o m e r s ,  who h e  asserts were e x p e r i e n c e d  i n v e s t o r s .  H e  

( c o n t i n u e d  on  f o l l o w i n g  page)  

I 
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S e c u r i t i e s  Exchange Act Release  No. 7743, p. 18  (November 12,  19651, 

t h a t  whatever bus ine s s  p r a c t i c e  t h e r e  may be  f o r  d i r e c t o r s  t o  r e l y  

on in format ion  supp l i ed  by management, where a d i r e c t o r  i s  engaged 

i n  t h e  bus ine s s  of s e l l i n g  s e c u r i t i e s ,  h i s  du ty  t o  d e a l  f a i r l y  wi th  

customers r e q u i r e s  t h a t  recommendations and r e p r e s e n t a t i o n s  made t o  

them be based on f a c t s ,  no t  s e l f - s e r v i n g  s t a t emen t s  by management 

unaccompanied o r  unsupported by f i n a n c i a l  s t a t emen t s .  Here t h e  repre -  

s e n t a t i o n s  made i n  t h e  market l e t t e r s  r e ce ived  no suppor t  i n  f i n a n c i a l  

s t a t emen t s  by t h e  management of Old Empire. Fur thermore,  Old Empire 's  

c o n s i s t e n t  need f o r  working c a p i t a l  expressed on numerous occa s ions  

t o  Sneed throughout  t h e  per iod involved i n  t h i s  proceeding should 

have a l e r t e d  L a i r d  B i s s e l l  t o  t h e  n e c e s s i t y  t o  s e t t i n g  f o r t h  t h e  

f a c t s  concerning Old Empire 's  inadequate  working c a p i t a l  p o s i t i o n  

and o t h e r  m a t e r i a l l y  adve r se  bus iness  and f i n a n c i a l  problems i n  any ' 

l e t t e r  s e n t  t o  i n v e s t o r s .  

/ (con t inued  from preceding page) 
c la ims  t h a t  h e  merely passed on t o  them informat ion  he  received 
fromlHuey and from t h e  p r e s i d e n t  and o t h e r  personnel  of  
Cemex t o  t h e  e f f e c t  t h a t  Cemex was then  making money, would 
ea rn  $1 p e r  s h a r e  and had f i l e d  a l i s t i n g  a p p l i c a t i o n ,  and 
t h a t  he  d i s c l o s e d  t h e  f a c t  t h a t  t h e  s t o c k  was a specu l a t i on .  
However, t h e r e  was no j u s t i f i c a t i o n  under  t h e  c i rcumstances  
f o r  Ga rbe r1s  accep tance  a t  f a c e  v a l u e  and r e l a y i n g  t o  h i s  
customers of t h e  s e l f - s e w i n g  o p t i m i s t i c  s ta tements  of Huey 
and t h e  Cemex o f f i c i a l s .  These s t a t emen t s ,  i n s o f a r  a s  t hey  
r e l a t e d  t o  p r e s e n t  and p ro j ec t ed  e a r n i n g s ,  were i n c o n s i s t e n t  
wi th  t h e  p i c t u r e  por t rayed  by t h e  o f f e r i n g  c i r c u l a r  of  a 
h i g h l y  s p e c u l a t i v e  ven ture .  And i n  any even t ,  t h e  in format ion  
fu rn i shed  t o  him could no t  p rov ide  an adequate  b a s i s  f o r  h i s  
s p e c i f i c  p r e d i c t i o n  a s  t o  f u t u r e  p r i c e  i nc r ea se s . "  (Footno tes  
omit ted. )  See a l s o  Shearson H a m m i l l ,  f o o t n o t e  17 supra ;  Alexander 
Reid & Co., 40 S.E.C. 986 (1962). Cf. A.J. Caradean & Co., 

-I n c .  4 S.E.C. 234. I n  t h i s  c a se .  tc f a c t  i s  t h a t  L a i r d  B i s s e l l  
had i t s  de s ignee ,  Kuehner on t h e  board of Old Empire and c a l l e d  
t h i s  t o  t h e  a t t e n t i o n  o f  i n v e s t o r s  a s  an a t t r i b u t e  of r e l i a b i l i t y  
as t o  t h e i r  r e p r e s e n t a t i o n s  concerning t h e  company; 

4 



I 
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The Febkuary  marke t  le t ter  was s e r i o u s l y  m i s l e a d i n g  a n d  by 

r e a s o n  of t h e  u n w a r r a n t e d l y  o p t i m i s t i c  p r e d i c t i o n s  o f  i n c r e a s e d  

sales and e a r n i n g s ,  and by  r e a s o n  of  i t s  f a i l u r e  t o  s t a t e  materi~1 

f a c t s  c o n c e r n i n g  Old EmpireS, f i n a n c i a l  c o n d i t i o n s  and  o p e r a t i o n s ,  i t  

was s u f f i c i e n t  i n  a n d  o f  i t s e l f  t o  i n d u c e  i n v e s t o r s  t o  p u r c h a s e  t h e  

s t o c k .  I n  t h i s  c o n n e c t i o n ,  e i g h t  i n v e s t o r s  a p p e a r e d  as w i t n e s s e s  

who t e s t i f i e d  t h a t  t h e y  had made p u r c h a s e s  of  Old Empire a f t e r  

t h e y  r e c e i v e d  t h e  F e b r u a r y  marke t  l e t t e r .  Some o f  t h e s e  sales were 

made t h r o u g h  c e r t a i n  of L a i r d  B i s s e l l l s  r e g i s t e r e d  r e p r e s e n t a t i v e s  
-

who w e E n o t  named as r e s p o n d e n t s  i n  t h i s  p r o c e e d i n g  b u t  who a l s o .  

made f a l s e  and m i s l e a d i n g  s t a t e m e n t s  c o n c e r n i n g  Old Empire.  Some 

o f  t h e s e  i n v e s t o r s ,  however,  pu rchased  Old Empire s t o c k  r e l y i n g  

s o l e l y  on t h e  m i s l e a d i n g  r e p r e s e n t a t i o n s  made i n  t h e  F e b r u a r y  marke t  

l e t t e r .  T h e s e  s a l e s  i n v o l v e d  n o t  o n l y  t h e  New York and Dover  

o f f i c e s  o f  L a i r d  B i s s e l l  b u t  a l s o  t h e i r  o f f i c e s  l o c a t e d  i n  Wilmington ,  

N e w  Haven and  P h i l a d e l p h i a .  

Among t h e  o r a l  r e p r e s e n t a t i o n s  made t o  some o f  t h e s e  i n v e s t o r s  

by L a i r d  B i s s e l l f s  r e g i s t e r e d  r e p r e s e n t a t i v e s  were  t h a t  t h e  e x p e c t e d  

p r i c e - e a r n i n g s r a t i o  f o r  O l d  Empire would be  a round  10;  t h a t  t h e r e  

was n o t h i n g  " b a s i c a l l y  wrong w i t h  t h e  company; i t  w a s  j u s t  growing 

-39/ 
p a i n s .  . . ; I1  t h a t  Old Empire w a s  a v e r y  good t h i n g  t o  p u t  o n e ' s  

money i n t o ,  t h a t  i t  was a n  o l d  company t h a t  had new l i f e  and  good p o s s i -  

b i l i t i e s ;  and  t h a t  i t  w a s  a c q u i r i n g  new m a n a g e r i a l  a b i l i t y  a n d ,  

-39/ T h i s  r e p r e s e n t a t i o n  w a s  made t o  a cus tomer  a f t e r  t h e  p r i c e  of  
Old Empire had d ropped  t o  a b o u t  % o f  what  t h e  cus tomer  had pa id  
f o r  t h e  s t o c k .  

I 
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t h e r e f o r e ,  would be i n  a p o s i t i m  t o  do b e t t e r .  

Cor t l and t  and i t s  r e g i s t e r e d  r ep re sen t a t i ve s  mailed between 

100 and 200 cop ie s  of t h e  August 1962 market l e t t e r  t o  customers.  

During t h e  per iod  a f t e r  t h e  market l e t t e r s  e r e  being d i s -  

t r i b u t e d  both La i rd  B i s s e l l  and Cor t l and t  increased t h e i r  s a l e s  of 

Old Empire s e c u r i t i e s  s i g n i f i c a n t l y  . 
Cor t landt  made a market i n  t h e  s e c u r i t i e s  of Old Empire from 

1960 t o  1964. In  1960 Cantor wrote and d i s t r i b u t e d  a  "Special  

S i t u a t i o n  Report" recommending Old Empire. During t h e  per iod from 

Apr i l  1961 t o  September 1963, Cor t landt  sold 45,640 shares .  

During t h e  period involved i n  t h i s  proceeding, t h e  s e c u r i t i e s  

of Old Empire were o f f e r e d  and so ld  by Cor t landt  p r i n c i p a l l y  through 

t h e  mai l ing  of La i rd  B i s s e l l t s  market l e t t e r s  followed by te lephone 

s o l i c i t a t i o n s  by r e g i s t e r e d  r ep re sen t a t i ve s  of Cor t landt .  

Cantor had obtained a l i s t  of Old Empire's s tockholders  and a  

l i s t  of  Welton Labs customers from DeElorza,and Cor t landt  contacted 

t he se  s tockholders  and customers i n  o r d e r  to  s e l l  them Old Empire 

s e c u r i t i  es .  

Cantor h i r e d  and supervised t h e  salesmen employed by Cor t landt .  

H e  claimed t h a t  he monitored telephone c a l l s  of Cor t landt  I S  r e g i s t e r e d  

r e p r e s e n t a t i v e s  bu t  never found t h a t  any of the  salesmen had ever  

v i o l a t e d  any of t h e  an t i - f r aud  provis ions  of  t h e  S e c u r i t i e s  Acts. 
40/ 

Cantor and a l l  t h e  respondents (except  ~ tone ) - a s soc i a t ed  with 

Cor t l and t  claimed t h a t  they r e l i e d  upon t h e  t r u t h  of  t h e  r e p r e s e n t a t i o n s  

-40/  Stone did not p a r t i c i p a t e  i n  t h e  proceeding o t h e r  than t o  f i l e  
an answer denying gene ra l l y  t h e  a l l e g a t i o n s  made a g a i n s t  him. 
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made i n  L a i r d  B i s s e l l ' s  market  l e t t e r s .  They contend t h a t  t h e y  were 

j u s t i f i e d  i n  r e p e a t i n g  t o  t h e i r  cus tomers  t h e  r e p r e s e n t a t i o n s  made 

i n  t h e  market  l e t t e r s  p r i m a r i l y  because  of t h e  e x c e l l e n t  r e p u t a t i o n  

and l a r g e  s i z e  of L a i r d  B i s s e l l  who f u r n i s h e d  t h e s e  l e t t e r s  t o  

C o r t l a n d t  and because  t h e  r e p r e s e n t a t i o n s  made i n  t h e  market  l e t t e r s  

were confirmed t o  them by DeElorza t h e  c h i e f  e x e c u t i v e  o f f i c e r  of  

Old Empire;  and t h e y  contend t h a t  t h e y  d i d  n o t  i n t e n d  t o  p r a c t i c e  a 

f r a u d  upon t h e i r  cus tomers  and t h a t  t h e y  a c t e d  i n  good f a i t h .  

They contend t h a t  t h e y  were w i t h o u t  knowledge of any f a c t s  

i n c o n s i s t e n t  w i t h  t h e  r e p r e s e n t a t i o n s  made i n  t h e  market  l e t t e r s  and 

c l a i m  t h a t  i f  t h e  market  l e t t e r  c o n t a i n e d  m i s s t a t e m e n t s  o r  omi t t ed  

m a t e r i a l  f a c t s  s o  t h a t  members of  t h e  p u b l i c  were v i c t i m i z e d ,  t h e y  

a l s o  were v i c t i m i z e d  a n d ,  t h e r e f o r e ,  t h e y  canno t  b e k l d  t o  have v i o -  

l a t e d  t h e  a n t i - f r a u d  p r o v i s i o n s  i n  t h e  S e c u r i t i e s  A c t s .  

I n  a d d i t i o n ,  t h e  responden t  R e i t e r  contended t h a t  h e  " i s  presumed 

t o  be  i n n o c e n t  of any v i o l a t i o n  and such presumption must c o n t i n u e  

u n t i l  overcome by ev idence  which removes any  r e a s o n a b l e  doubt .  The 

mere preponderance of  ev idence  should n o t  be  s u f f i c i e n t .  To prove 

w i l f u l  v i o l a t i o n ,  t h e  D i v i s i o n  must prove a consc ious  knowing i n t e n t . "  

H i s  views are echoed by t h e  o t h e r  r e sponden t s  a s s o c i a t e d  w i t h  

C o r t l a n d t .  

The term ~ w i l f ~ l n e s s ~ ~  as used i n  t h e  S e c u r i t i e s  Ac t s  i s  n o t  t o  

be s o  na r rowly  i n t e r p r e t e d  as contended by t h e  responden t s .  

F o r  t h e  purposes  of  a r e v o c a t i o n  p roceed ing  under  S e c t i o n  1 5 ( b )  

of  t h e  S e c u r i t i e s  Exchange Act  t h e  term " w i l f u l "  c h a r a c t e r i z e s  a n  



a c t  as be ing  n e i t h e r  u n i n t e n t i o n a l  o r  i n a d v e r t e n t .  Z t  r e f e r s  t o  a 

consc ious  i n t e n t i o n a l  a c t ,  and does  n o t  embrace knowledge t h a t  such 

-41 / 
a c t  c o n s t i t u t e s  a v i o l a t i o n  of l a w .  The f a c t  t h a t  t h e  pe r son  

comrniting t h e  a c t  d o e s  s o  because  h e  b e l i e v e s  i t  i s  l a w f u l  d o e s  n o t  

-42 / 
n e g a t e  w i l f u l n e s s .  Con t ra ry  t o  R e i t e r l s  c l a i m s  t h e  i m p o s i t i o n  of  

a s a n c t i o n  i s  n o t  a p e n a l t y  b u t  a remedia l  a c t i o n  t aken  by t h e  

Commission t o  p r o t e c t  t h e  p u b l i c  a g a i n s t  f u t u r e  d a n g e r  of exposure  

t o  t h e  t y p e  of  conduct  which impe l l ed  t h e  Commission t o  o r d e r  t h e  

-43 / 
s a n c t i o n .  

The s t andards invoked  by R e i t e r  may b e  a p p l i c a b l e  i n  c e r t a i n  

t y p e s  o f  c r i m i n a l  p roceed ings  b u t  a r e  n o t  a p p l i c a b l e  i n  an  adminis-

t r a t i v e  proceeding i n  which t h e  D i v i s i o n  s e e k s  remedia l  a c t i o n  a g a i n s t  

a b r o k e r - d e a l e r .  

The f a c t  t h a t  a b r o k e r - d e a l e r  and h i s  r e g i s t e r e d  r e p r e s e n t a t i v e s  

r e l i e d  s o l e l y  upon t h e  s e l f - s e r v i n g  s t a t e m e n t s  of  t h e  management of  

t h e  company i n  recommending s e c u r i t i e s  h a s  been h e l d  by t h e  Commission 

as be ing  i n c o n s i s t e n t  w i t h  h i s  o b l i g a t i o n  t o  make an independent  i n v e s -

t i g a t i o n  of  t h e  f a c t s .  The r e l i a n c e  of  a b r o k e r - d e a l e r  and h i s  

r e g i s t e r e d  r e p r e s e n t a t i v e s  upon t h e  s e l f - s e r v i n g  s t a t e m e n t s  o f  t h e  

management of  a company i n  recommending i t s  s e c u r i t i e s  h a s  been he ld  

-41/ See Schuck v .  S.E.C., 264 F.2d 358, 363, n. 1 8  where t h e  Cour t  
s a i d :  " In  Hughes v .  S.E.C., 85  U.S. App. D.C.  56 ,  64,  174 
F.2d 969, 977 (1949) we h e l d  t h a t  w i l f u l n e s s  f o r  t h e  purpose  of 
S e c t i o n  15(b) (D)  means 'no  more than  t h a t  t h e  person charged 
w i t h  t h e  d u t y  knows what h e  is  doing.  I t  does  n o t  mean t h a t  i n  
a d d i t i o n ,  h e  must suppose t h a t  h e  i s  b reak ing  t h e  law." 

-42/ Ha l sey  S t u a r t  & Co., Znc., 30 S.E.C. 106, 126 (1949) .  

-43/ B l a i s e  DtAntoni  A s s o c i a t e s  v .  S.E.C., 289 F.2d 276, 277 ( 5 t h  
C i r .  1961) ;  Kimball S e c u r i t i e s ,  I n c . ,  39 S.E.C. 921, 924, 925 
1960).  



by t h e  Commission as n o t  c o n s t i t u t i n g  compl i ance  w i t h  i t s  o b l i g a t i o n  

t o  d e a l  f a i r l y  w i t h  cus tomers  and  where h e  h a s  n o t  made a n  independen t  

i n v e s t i g a t i o n  of  t h e  f a c t s  t h e  Commission h a s  h e l d  t h a t  h e  h a s  v i o -  

l a t e d  h i s  o b l i g a t i o n  t o  d e a l  f a i r l y  w i t h  t h e  cus tomers  and h a s  
4 4 /  

v i o l a t e d  t h e  a n t i - f r a u d  p r o v i s i o n s  o f  t h e  S e c u r i t i e s  A c t s .  

C o n t r a r y  t o  t h e  v iews e x p r e s s e d  by C a n t o r ,  C o r t l a n d t ,  and i t s  

r e g i s t e r e d  r e p r e s e n t a t i v e s ,  t h e  o b l i g a t i o n s  imposed by t h e  a n t i - f r a u d  

p r o v i s i o n s  o f  t h e  S e c u r i t i e s  A c t s  are much b r o a d e r  t h a n  t h e y  

-4 5 /  
con tend .  

The a n t i - f r a u d  p r o v i s i o n s  n o t  o n l y  p r o h i b i t  f a l s e  and m i s l e a d i n g  

s t a t e m e n t s  o f  a m a t e r i a l  n a t u r e ,  b u t  a l s o  p r o h i b i t  s t a t e m e n t s  made 
-46/ 

w i t h o u t  a d e q u a t e  b a s i s ,  even though t h e  p e r s o n  making them may b e l i e v e s  

-47 / 
them. Thus ,  b r o k e r - d e a l e r s  have  a d u t y  o f  i n v e s t i g a t i o n .  T h i s  

r u l e  a p p l i e s  t o  s t a t e m e n t s  i n  t h e  form of  o p i n i o n s  as w e l l  as s t a t e m e n t s  

of  f a c t s ,  and i n  t h e  c a s e  o f  p r e d i c t i o n s ,  i t  i s  immaterial t h a t  t h e y  

u l t i m a t e l y  prove  c o r r e c t  i f  t h e  p e r s o n  making them had no b a s i s  on which 

-48 / 
t o  make them a t  t h e  t i m e .  

-44/ N .  P i n s k e r  & Co., I n c .  40 S.E.C. 285, 291-292 ( 1 9 6 0 ) ;  A.G. B e l l i n  
S e c u r i t i e s  Corp. ,  39 S.E.C. 178 (1959) .  

-45/ See  Cohen & Rabin ,  Broker -Dea le r  S e l l i n g  P r a c t i c e  S t a n d a r d s ;  The 
Impor tance  o f  A d m i n i s t r a t i v e  A d j u d i c a t i o n  i n  T h e i r  Development,  
29 Law & Contemporary P rob lems ,  691,  702 (1964) .  

-461 e,g. B a r n e t t  & Co., I n c . ,  40  S.E.C. 521  (1961) ;  Leonard  Bur ton  
Corp. ,  39 S.E.C. 211 (1959) .  

-471 Alexander  Reid  & Co., S e c u r i t i e s  Exchange A c t  R e l e a s e  No. 6727 a t  
p. 5  ( F e b r u a r y  8,  1962) .  

-481 S e c u r i t i e s  Exchange Act  R e l e a s e  No. 6721 a t  p. 3  ( F e b r u a r y  2 ,  1962) 
( S t a t e m e n t  o f  Po1 icy ) ;Cf .  S t a n d a r d  Bond & S h a r e  Co., 34  S.E.C. 208 
(1952) .  S e e  a l s o  Cohen & Rabin ,  B r o k e r - h e a l e r  S e l l i n g  P r a c t i c e  
S t a n d a r d s ;  The Impor tance  of  A d m i n i s t r a t i v e  A d j u d i c a t i o n  i n  T h e i r  
Development,  29 Law & Contemporary Problems 691 (1964) .  
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Furthermore  a salesman i s  n o t  e n t i t l e d  t o  r e l y  upon s t a t e m e n t s  

by h i s  s u p e r i o r s  who i n  t u r n  r e l y  upon s e l f - s e r v i n g  s t a t e m e n t s  o f  

-49 / 
t h e  i s s u e r ' s  o f f i c e r s .  

Can to r  c la imed t h a t  h e  d i d  n o t  have and could  n o t  g e t  up t o  

d a t e  f i n a n c i a l  s t a t e m e n t s  on Old Empire b u t  a c c e p t e d  s t a t e m e n t s  by 

t h e  management t h a t  such d i f f i c u l t i e s  a s  they  had would be r e s o l v e d .  

T h i s  c o n t e n t i o n  d i d  n o t  r e l i e v e  him o f  t h e  r e s p o n s i M l i t y  f o r  

making s t a t e m e n t s  concern ing  t h e  b u s i n e s s  o f  Old Empire which mis repre -  

s e n t e d  t h e  f a c t s .  In  t h e s e  c i r c u m s t a n c e s ,  i f  he d i d  n o t  have t h e  f a c t s ,  

he should  n o t  have made r e p r e s e n t a t i o n s  concern ing  them. 

Can to r  was f u l l y  aware t h a t  Old Empire had s h i f t e d  i t s  

p r i n c i p a l  b u s i n e s s  from c o n t r a c t  manufactur ing t o  manufac tu r ing  

f o r  i t s e l f ,  o d i f f e r e n t  k ind of b u s i n e s s  from t h a t  i n  which t h e  company 

was p r e v i o u s l y  engaged. I n  t h e s e  c i r c u m s t a n c e s ,  he  w a s  o r  should 

h a v e  been aware o f  t h e  danger  of  making unfounded r e p r e s e n t a t i o n s  and 

p r e d i c t i o n s  concern ing  Old Empi re ' s  b u s i n e s s .  

Can to r  was c l e a r l y  r e s p o n s i b l e  f o r  r e p r e s e n t a t i o n s  made by h i s  

-so/ 
r e g i s t e r e d  r e p r e s e n t a t i v e s .  It i s  i n h e r e n t  i n  t h e  b r o k e r - d e a l e r  

r e g i s t r a t i o n  requ i rements  t h a t  a r e g i s t r a n t  be  a c c o u n t a b l e  f o r  a l l  v i o -  

l a t i o n s  of  t h e  a n t i - f r a u d  p r o v i s i o n s  o f  t h e  S e c u r i t i e s  Ac t s  committed 

-49/ J . A .  Winston & Co,., I n c . ,  S e c u r i t i e s  Exchange Act R e l e a s e  No. 
7737 ( J u n e  8,  1964) ;  Berko v. S.E.C., 316 F.2d 137 (1963) .  

-50/ S.E. Levine  & Co., I n c . ,  S e c u r i t i e s  Exchange Act  R e l e a s e  No. 7401, 
p. 3  (August 20,  19611; B e s t  S e c u r i t i e s ,  I n c . ,  39 S.E.C. 931, 934,  
n.  137 (1960).  



511 

by any  pe r son  employed by him as a r e g i s t e r e d  r e p r e s e n t a t i v e .  T h i s  

p r i n c i p l e  which h a s  been e x p r e s s e d  i n  Commission o p i n i o n s  was c o d i f i e d  . 

i n  S e c t i o n  1 5 ( a ) ( 5 ) ( E )  of  t h e  S e c u r i t i e s  Exchange Act  o f  1934 c a l l i n g  

f o r  a p p r o p r i a t e  a d m i n i s t r a t i v e  s a n c t i o n s  a g a i n s t  a r e g i s t r a n t ' s  

f a i l u r e  t o  s u p e r v i s e  h i s  employees.  It i s  a requ i remen t  u n d e r  t h e  

Exchange Act  t h a t  a r e g i s t r a n t  e s t a b l i s h  a sys tem o f  i n t e r n a l  c o n t r o l s  

f o r  t h e  pu rpose  o f  p r e v e n t i n g  v i o l a t i o n s  of  t h e  s e c u r i t i e s  laws by 

-52 / 
c o n t r o l l e d  p e r s o n s .  

A b r o k e r - d e a l e r  h a s  a v e r y  i m p o r t a n t  o b l i g a t i o n  t o  e x e r c i s e  more 

t h a n  o r d i n a r y  c a r e  i n  h i r i n g  employees.  A s  w e  have  no ted  S t o n e  was 

p r e s i d e n t  of  S.A.E. C o r p o r a t i o n  whose r e g i s t r a t i o n  was d e n i e d  by t h e  

Commission because  i t  had f i l e d  f a l s e  f i n a n c i a l  s t a t e m e n t s  and had f i l e d  

f a l s e  i n f o r m a t i o n  c o n c e r n i n g  S t o n e ' s  p r i o r  employment. S t o n e  was found 

t o  have  a i d e d  and a b e t t e d  such  v i o l a t i o n s .  Wi th in  a p e r i o d  o f  a p p r o x i -  

ma te ly  t e n  y e a r s ,  S t o n e  h e l d  twe lve  d i f f e r e n t  j o b s  as a r e g i s t e r e d  

r e p r e s e n t a t i v e  w i t h  e i g h t  d i f f e r e n t  b r o k e r s .  He had been employed a t  

McGrath S e c u r i t i e s  Corp. a t  t h e  t i m e  h e  was i n d i c t e d  by a f e d e r a l  g r a n d  

j u r y  i n  t h e  Sou the rn  D i s t r i c t  o f  N e w  York f o r  h i s  sales i n  U n i t e d  Dye 

C o r p o r a t i o n  b u t  t h i s  i n d i c t m e n t  was d i s m i s s e d  as had a similar i n d i c t m e n t  

a g a i n s t  Kramer. K r a m e r  had been employed by s i x t e e n  d i f f e r e n t  b r o k e r -  

d e a l e r s  i n  a p p r o x i m a t e l y  t e n  y e a r s .  

-51/ See  N a t i o n a l  A s s o c i a t i o n  o f  S e c u r i t i e s  D e a l e r s ,  I n c . ,  20 S.E.C. 
508,  516 ( 1 9 4 5 ) ;  see S e c u r i t i e s  Exchange A c t  R e l e a s e  No. - 3674 
A p r i l  9 ,  1945,  pp. 1-2.  

-52/ R.H.  R o l l i n s . &  Sons ,  18 S.E.C. 347 , 390,  395 (1945) ;  Bond & Goodwin, 
%., 15 S.E.C. 584,  599,  601  (1944) .  
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Reiter had been employed as a r e g i s t e r e d  r e p r e s e n t a t i v e  by 


M . J .  R e i t e r  & Co. from J a n u a r y  1959 t o  A p r i l  1962 when t h e  f i r m  came 

under  i n v e s t i g a t i o n  of t h e  At to rney  General  of t h e  S t a t e  o f  New 

York. On J u l y  1 3 ,  1962 t h e  Commission i s s u e d  i t s  f i n d i n g s  and o p i n i o n s  

revoking t h e  r e g i s t r a t i o n  of M . J .  R e i t e r  because  it had v i o l a t e d  

v a r i o u s  p r o v i s i o n s  o f  t h e  S e c u r i t i e s  Acts  i n c l u d i n g  v i o l a t i o n s  o f  t h e  

a n t i - f r a u d  p r o v i s i o n s  r e l a t i n g  t o  t h e  o f f e r s  and s a l e s  o f  s e c u r i t i e s .  

I n  A p r i l  1962 R e i t e r  was a r e g i s t e r e d  r e p r e s e n t a t i v e  a t  S.P. Levine & 

Co. 
While none of t h e  r e g i s t e r e d  r e p r e s e n t a t i v e s  were e v e r  c o n v i c t e d  

of any c r i m e ,  Kramer and  S tone  f l o a t e d  from one  s e c u r i t i e s  f i r m  t o  

a n o t h e r .  

Under t h e  Exchange A c t ,  a r e g i s t e r e d  b r o k e r - d e a l e r  may n o t  

-531 
engage i n  c a r e l e s s  h i r i n g  p r a c t i c e s .  I n  view of  t h e  background o f  t h e  

r e g i s t e r e d  r e p r e s e n t a t i v e s ,  c l o s e  s u p e r v i s i o n  was necessa ry .  Can tor  

conceded i n  t e s t imony  which h e  gave d u r i n g  t h e  D i v i s i o n ' s  i n v e s t i g a t i o n  

o f  t h i s  c a s e  t h a t  h e  d i d  "bend t h e  l i n e "  when h e  h i r e d  Kramer and 

S tone .  I n  any e v e n t ,  C a n t o r ' s  c l a i m  of adequa te  s u p e r v i s i o n  i n  t h i s  c a s e  

i s  negated by evidence t h a t  he himself  a i d e d  Kuehner and S tone  

t o  make s a l e s  o f  Old Empire s e c u r i t i e s  by means of f a l s e  and m i s l e a d i n g  

s t a t e m e n t s ,  and t h a t  h e  himself  made f a l s e  and mis lead ing  s t a t e m e n t s  

t o  i n v e s t o r s .  

-53/ See S.E.C. v .  Rapp, 304 F.2d 786 (2d C i r .  1962) ;  J .  Logan & Co, ,  
S e c u r i t i e s  Exchange Act Release No. 6848, p. 11. And see 
Boruski  v .  S.E.C., 289 F.2d 738 (2d C i r .  1961).  



C a n t o r  conceded i n  h i s  t e s t i m o n y  t a k e n  d u r i n g  t h e  i n v e s t i g a t i o n  

t h a t  h e  had  been  in fo rmed  by J o h n  Horn i n  e a r l y  1962 t h a t  some o f  t h e  

t e c h n i c a l  a n d  m a n a g e r i a l  p e r s o n n e l  were n o t  coming t o  Newark from 

P h i l a d e l p h i a ,  b u t  t h a t  DeElo rza  d i d  n o t  c o n s i d e r  it  a ma jo r  problem. 

I n  a n y  e v e n t ,  c a n t o r  n e v e r  made any  i n d e p e n d e n t  i n v e s t i g a t i o n  t o  a s c e r t a i n  

t h e  a c c u r a c y  o f  t h e . r e p r e s e n t a t i o n s  i n  L a i r d  B i s s e l l l s  marke t  let ters  

which h e  was u s i n g  t o  ..se l l  s e c u r i t i e s .  

I n  November o r  December 1962 C a n t o r  had  a c o n v e r s a t i o n  w i t h  

Sneed and  a s k e d  him what h e  t h o u g h t  a b o u t  t h e  f u t u r e  o f  t h e  company 

Sneed t o l d  C a n t o r  ". . . it i s  a s i t u a t i o n  t h a t  c o u l d  go  e i t h e r  way 

a c c o r d i n g  t o  John  I leElorza"  a n d ,  i n  a d d i t i o n ,  Sneed t o l d  C a n t o r ,  

"You w i l l  j u s t  h a v e  t o  r i d e  it o u t  and see what happens .  You have  a 

c h o i c e  o f  t a k i n g  a b i g  l o s s  f o r  y o u r  c u s t o m e r s ,  o r  r i d e  i t  o u t  and 

see i f  i t  can  b e  t u r n e d  back  on  t h e  p r o p e r  b a s i s . "  

C a n t o r  had a l s o  been  informed by DeElorza  p r i o r  t o  r e c e i v i n g  

t h e  August  1962 marke t  le t ter  t h a t  t h e  g e n e r i c  d r u g  program had been 

moving a l o n g  s l o w e r  than  t h e  company had a n t i c i p a t e d .  

I n  J a n u a r y  1963  b o t h  Sneed and DeELorza informed C a n t o r  t h a t  

O ld  Empire w a s  h a v i n g  f i n a n c i a l  problems.  I n  J a n u a r y  1963 Sneed a l s o  

t o l d  C a n t o r  t h a t  t h e  problems of p e r s o n n e l  and t h e - p r o b l e m s  of pro-

d u c t i o n  had n o t  been  overcome,  t h a t  as a r e s u l t  o f  t h e s e  problems 

l o s s e s  were i n c u r r e d  and t h a t  t h e  l o s s e s  t h a t  i n c u r r e d  were  now p r e -  

s e n t i n g  problems.  I n  J a n u a r y  1963 C o r t l a n d t  s o l d  2,800 s h a r e s  of  Old 

Empire t o  C o r t l a n d t l s  cus tomers .  I n  la te  Februa ry  o r  e a r l y  March 1963 



DeElorza spoke w i t h  Can tor  a b o u t  t h e  f i n a n c i a l  problems of Old 

Empire and t o l d  Cantor  t h a t  Old Empire w a s  t r y i n g  t o  borrow $1 m i l l i o n .  

DeElorza a l s o  spoke a b o u t  t h e  p o s s i b i l i t y  of merging Old Empire 

wi th  a n o t h e r  company as a way of  "b r ing ing  i n  t h e  n e c e s s a r y  funds  

t o  p u t  t h e  company back on i t s  f e e t . "  Can tor  asked DeElorza t o  l e t  

him know i f  t h e  company was s u c c e s s f u l  i n  a r r a n g i n g  t h e  f i n a n c i n g  

h e  needed because  C o r t l a n d t  had many anx ious  s t o c k h o l d e r s .  I n  May 

1963 DeElorza te lephoned Cantor  and t o l d  him t h a t  Old Empire 

was g e t t i n g  a loan from a f a c t o r  of approximately  $1 m i l l i o n .  

DeElorza was o p t i m i s t i c  and thought  Old Empire s t o c k  was a good buy.. 

Can tor  knew, however, t h a t  t h e  l o a n  from t h e  f a c t o r  was s e n i o r  t o  

any o t h e r  e q u i t y  s e c u r i t y  o f  Old Empire and t h a t  i t  would have a n  

impor tan t  impact on t h e  f i n a n c i a l  s t r u c t u r e  o f  t h e  company. Can tor  

a l s o  knew t h a t  t h e  f a c t o r i n g  loan  w a s  made a t  t h e  r a t e  of 12% p e r c e n t  

p e r  annum and t h a t  bank loans  were made a t  t h e  t i m e  a t  t h e  rate of  

5 p e r c e n t  t o  55 p e r c e n t ,  and t h a t  t h i s  was an ex t remely  h i g h  i n t e r e s t  

t o  pay i n  r e l a t i o n  t o  borrowing from a bank. 

Even though t h e  August 1962 market  l e t t e r  w a s  a lmos t  word- 

for-word copy of  t h =  February 1962 market  l e t t e r ,  and even though 

Cantor  knew t h a t  Old Empire was having personnel  and working c a p i t a l  

problems, h e  s t i l l  d i d  n o t  conduct  any independent  i n v e s t i g a t i o n  

as t o  t h e  accuracy  o f  t h e  August 1962 market l e t t e r .  

Can tor  spoke t o  DeElorza a b o u t  t h e  market  l e t t e r ,  b u t  d i d  n o t  

q u e s t i o n  him i n  d e t a i l  a b o u t  it. Cantor  s t a t e d :  

"There were many t h i n g s  s t a t e d  i n  t h e  let ter  and I d i d n ' t  
check o u t  every  s i n g l e  i t e m .  I r e l i e d  on t h e  s t a t e m e n t s  
of L a i r d  B i s s e l l  . . . I d i d  check w i t h  DeElorza as t o  t h e  



p r o s p e c t s  f o r  t h e  company. He was v e r y  o p t i m i s t i c  and  
t h a t  was t h e  e x t e n t  o f  my q u e s t i o n i n g  t h e  l e t t e r .  . . . 
I d i d  n o t  go i n t o  t h e  g e n e r i c  d r u g  program o r  d i s s e c t  
t h e  le t ter  p e r  s e .  I w a s  o n l y  i n t e r e s t e d  i n  t h e  bottom 
l i n e ,  t h e  end r e s u l t s .  He was o p t i m i s t i c  t h a t  t h e y  
were g o i n g  t o  make money and t h a t  w a s  good enough f o r  me . "  

C a n t o r  d i d  n o t  u n d e r t a k e  a n y  independen t  i n v e s t i g a t i o n  t o  

d e t e r m i n e  t h e  a c c u r a c y  o f  t h e  s t a t e m e n t s  c o n t a i n e d  i n  t h e  market  

l e t t e r .  C a n t o r  d i d  n o t  examine any  o f  t h e  c u r r e n t  books and r e c o r d s  

of  Old Empire t o  d e t e r m i n e  t h e  a c c u r a c y  o f  t h e  p r e d i c t i o n s  con-

t a i n e d  i n  t h e  marke t  l e t t e r ,  n o r  d i d  h e  make any  i n d u s t r y  s u r v e y  t o  

d e t e r m i n e  t h e  b a s i s  f o r  a n y  o f  t h e  sales p r e d i c t i o n s  i n  t h e  market  

l e t t e r .  

Between J u l y  and Oc tobe r  1962,  C o r t l a n d t  s o l d  24,000 s h a r e s  

o f  Old Empire.  

I n  J a n u a r y  1963,  DeElorza  t o l d  C a n t o r  t h a t  Old Empire was 

h a v i n g  s e r i o u s  p r o d u c t i o n  and p e r s o n n e l  p rob lems ,  t h a t  t h e  company 

was l o s i n g  money and t h a t  t h e  company had f i n a n c i a l  problems.  

However, i n  J a n u a r y  1963,  C o r t l a n d t  s o l d  2 ,800 s h a r e s  o f  

Old Empire t o  cus tomers .  C o r t l a n d t  s o l d  5 , 3 0 0  s h a r e s  of Old Empire 

t o  c u s t o m e r s  d u r i n g  May and J u n e  1963 and 9 ,300  s h a r e s  of Old 

Empire t o  c u s t o m e r s  d u r i n g  August  1963. 

Four  w i t n e s s e s  t e s t i f i e d  t h a t  t h e y  were s o l i c i t e d  t o  p u r c h a s e  

Old E m p i r e ' s  s e c u r i t i e s  on t h e  t e l e p h o n e  by C a n t o r ,  namely J a n i c e  

Bowen ("Bowen") , a s o c i a l  worke r ,  E l e a n o r  Lauf f  er ("Lauf f e r " )  , a 

widow l i v i n g  on  r e t i r e m e n t  income, C h a r l e s  P i e p e r  ( " P i e p e r " ) ,  a photo-

s ta t  o p e r a t o r ,  and J o s e p h  Weber ("Weber"), a h a i r d r e s s e r .  

Bowen had n e v e r  h e a r d  o f  Old Empire u n t i l  s h e  r e c e i v e d  t e l e -

phone c a l l  from C a n t o r  i n  J u l y  1962 recommending t h a t  s h e  buy Old 
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Empire s t o c k  because ,  accord ing  t o  C a n t o r ,  i t  was a n  e x c e l l e n t  growth 

s t o c k  i n  a good company. Cantor  r e p r e s e n t e d  t o  Miss Bowen t h a t  Old 

Empire ' s  e a r n i n g s  were expected t o  double  i n  1962, t h a t  t h e  cowpany 

expected t o  pay d i v i d e n d s  t h a t  y e a r  and t h a t  t h e  company's promotional  

programs had been s u c c e s s f u l  and would b e  more s u c c e s s f u l  i n  t h e  f u t u r e .  

Old Empire had never  pa id  a d iv idend  i n  i t s  e n t i r e  h i s t o r y .  

H e  omi t t ed  t o  a d v i s e  h e r  abou t  t h e  f a i l u r e  o f  key personne l  

t o  move t o  Newark w i t h  t h e  newly a c q u i r e d  s u b s i d i a r i e s  and d i d  n o t  

inform h e r  concerning t h e  d i s r u p t i o n  o f  t h e  company's p roduc t ion  due  

t o  t h e  move t o  Newark, o r  t h e  i n a b i l i t y  of Old Empire t o  make v i t amin  

d e l i v e r i e s  o r  g i v e  h e r  any o t h e r  in fo rmat ion  concern ing  t h e  s t r a i t e n e d  

f i n a n c i a l  c o n d i t i o n  of t h e  company. 

Bowen asked Cantor  t o  send h e r  some l i t e r a t u r e  on Old Empire 

and Cantor  mailed h e r  a copy of t h e  February market l e t t e r  t o g e t h e r  

w i t h  some Old Empire n e w s l e t t e r s  and a f i n a n c i a l  s t a t e m e n t  f o r  Old 

Empire. 

About t e n  days  a f t e r  m a i l i n g  t h i s  l i t e r a t u r e ,  Can tor  had a n o t h e r  

t e lephone  c o n v e r s a t i o n  wi th  Bowen. Can tor  t o l d  h e r  t h a t  Old Empire 

had been s u c c e s s f u l  and they  would be  more s u c c e s s f u l  i n  t h e  f u t u r e .  

Cantor  asked Bowen what h e r  r e a c t i o n  w a s  t o  t h e  material h e  had 

mai led  t o  h e r .  Bowen emphasized t h a t  a t  t h i s  p o i n t  i n  h e r  l i f e  s h e  

wasn ' t  p a r t i c u l a r l y  i n t e r e s t e d  i n  i n v e s t i n g  i n  s p e c u l a t i v e  s t o c k  b u t  

had l e a r n e d  from t h e  l i t e r a t u r e  Can tor  had s e n t  h e r  t h a t  t h e  company 

had i s s u e d  a " c o n v e r t i b l e  d e b e n t u r e  bond" which w a s  paying 6  p e r c e n t  

and s h e  b e l i e v e d  t h a t  i t  would be  b e t t e r  f o r  h e r  t o  purchase  a bond 

which would g i v e  h e r  a n  o p p o r t u n i t y  t o  p a r t i c i p a t e  i n  t h e  growth of t h e  

company s i n c e  it was c o n v e r t i b l e  i n t o  common s t o c k .  Can tor  d i d  not  
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a d v i s e  t h e  w i t n e s s  of  material f a c t s  concern ing  t h e  d e b e n t u r e s ,  

s p e c i f i c a l l y  that t h e  d e b e n t u r e s  were unsecured e x c e p t  by t h e  g e n e r a l  

a s s e t s  of  t h e  company and were s u b o r d i n a t e  t o  a l l  s e n i o r  indeb tedness .  

Bowen had never  purchased a bond b e f o r e  s h e  dec ided  t o  buy t h e  Old 

Empire d e b e n t u r e .  A s  a r e s u l t  of  t h i s  c o n v e r s a t i o n  on J u l y  20,  1962,  

Can to r  s o l d  Bowen one  Old Empire c o n v e r t i b l e  d e b e n t u r e  a t  a p r i c e  o f  

$940. Bowen mai led  C o r t h n d t  a check f o r  $940 and r e c e i v e d  a con-

f i r m a t i o n  by m a i l .  

Some t i m e  i n  December 1962 J o s e p h  Weber, who owned Old Empire 

d e b e n t u r e s  purchased through Kuehner and had purchased and s o l d  Old 

Empire s h a r e s  through Kuehner, r e c e i v e d  a t e l e p h o n e  c a l l  from 

C o r t l a n d t .  Both C a n t o r  and Kramer spoke t o  Weber d u r i n g  t h e  c o u r s e  

of  t h i s  c o n v e r s a t i o n .  Weber, a h a i r d r e s s e r  l i v i n g  i n  N e w  York C i t y  had 

n e v e r  done any b u s i n e s s  wi th  C o r t l a n d t  and had never  met e i t h e r  

Kramer o r  Can to r .  Kramer and Can to r  knew t h a t  Weber owned Old Empire 

s e c u r i t i e s  and recommended t h a t  Weber purchase  a d d i t i o n a l  s h a r e s  

of  Old Empire. Weber t o l d  Kramer t h a t  h e  wanted t o  i n v e s t  i n  b l u e  

c h i p  s e c u r i t i e s .  During t h i s  c o n v e r s a t i o n  Kramer and C a n t o r  t o l d  Weber 

t h a t  Old Empire "would b e  a good inves tment  and probably  make a  few 

po in t s1 ' .  Kramer and Can to r  t o l d  Weber t h a t  Old Empire "was a pro-

d u c t i v e  d r u g  f i rm"  b u t  t h e y  d i d  n o t  t e l l  him any of  t h e  f a c t s  concern ing  

t h e  c r i t i c a l  f i n a n c i a l  c o n d i t i o n  of Old Empire; t h e  problems of pro-

d u c t i o n  of Old Empire; and t h e  l a c k  o f  s u c c e s s  of Old Empire ' s  programs. 

A s  a r e s u l t  o f  t h e  c o n v e r s a t i o n ,  Kramer and Cantor  s o l d  Weber 

500 s h a r e s  of Old Empire a t  a p r i c e  of  $2.625 p e r  s h a r e  f o r  which he paid  



by check and f o r  which he rece ived  a c o n f i r m a t i o n  i n  t h e  mail. 

I n  May 1963 C o r t l a n d t  s o l d  Weber a d d i t i o n a l  s e c u r i t i e s  b u t  

t h i s  s a l e  w a s  made by Kramer a l o n e .  Kramer r e p r e s e n t e d  t h a t  Old Fmpire 

had r e c e i v e d  a $1,000,000 loan i n  May 1963 and due  t o  t h i s  loan  t h e  

v a l u e  of Old Empire s h a r e s  would go up a g a i n .  However, Kramer d i d  n o t  

inform Weber abou t  t h e  s e r i o u s  f i n a n c i a l  c o n d i t i o n  of t h e  company o r  

t h e  terms and p r o v i s i o n s  o f  t h e  loan.  

L a u f f e r ,  a widow l i v i n g  i n  Brooklyn,  New York on h e r  r e t i r e -  

ment income f i r s t  heard of Old Empire i n  J u l y  1962 when she r e c e i v e d  

a t e l e p h o n e  c a l l  from Stone ,  u r g i n g  h e r  t o  buy Old Empire s t o c k .  

L a u f f e r  exp la ined  t o  S tone  t h a t  h e r  husband was s e r i o u s l y  i l l  and 

t h a t  s h e  w a s  n o t  i n  a p o s i t i o n  t o  buy any s t o c k .  Stone con t inued  t o  

u r g e  L a u f f e r  t o  buy Old Empire s t o c k .  H e  t o l d  h e r  t h a t  Old Empire 

s h a r e s  were s e l l i n g  a t  $3.50, had s o l d  f o r  $5.50 per  s h a r e  and would 

go t o  $6.00 i n  t h e  n e a r  f u t u r e .  L a u f f e r  purchased 200 s h a r e s  a t  

$3.50. I n  o r d e r  t o  pay f o r  t h e s e  s e c u r i t i e s ,  s h e  took $700 from h e r  

s a v i n g s  account .  S tone  omi t t ed  t o  s t a t e  m a t e r i a l  f a c t s  t o  L a u f f e r  

concern ing  t h e  problems of c o n s o l i d a t i o n  o f  Old Empire ' s  new sub-

s i d i a r i e s ,  t h e  f a i l u r e  o f  s c i e n t i f i c  and t e c h n i c a l  pe rsonne l  t o  move 

t o  Newark w i t h  t h e  new s u b s i d i a r i e s ,  and  t h e  problems of p roduc t ion  

a t  Old Empire and i t s  e f f e c t  on Old Empi re ' s  new promotional  

programs. I n  August 1962 Stone a g a i n  c a l l e d  L a u f f e r  and persuaded 

h e r  t o  purchase  a n  a d d i t i o n a l  100 s h a r e s  o f  Old Empire. Stone o m i t t e d  
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t o  s t a te  t o  L a u f f e r  material f a c t s  c o n c e r n i n g  t h e  problems o f  

p r o d u c t i o n  a t  Old Empi re ,  t h e  problems o f  c o n s o l i d a t i n g  Old Empi re ' s  

new s u b s i d i a r i e s  a n d  t h e  d i f f i c u l t i e s  o f  Old Empire i n  r e p l a c i n g  

s c i e n t i f i c  and  t e c h n i c a l  p e r s o n n e l  t h a t  d i d  n o t  move t o  Newark 

w i t h  t h e  new s u b s i d i a r i e s .  A f t e r  L a u f f e r ' s  c o n v e r s a t i o n  w i t h  S t o n e  

s h e  r e c e i v e d  a copy o f  L a i r d  B i s s e l l l s  F e b r u a r y  marke t  l e t t e r  i n  

t h e  m a i l .  She  t h e r e a f t e r  t e l e p h o n e d  C o r t l a n d t  and  a sked  t o  s p e a k  

w i t h  S t o n e .  C a n t o r  s p o k e  w i t h  h e r  on t h e  t e l e p h o n e  and  a d v i s e d  

h e r  t h a t  S t o n e  was i l l .  S e v e r a l  weeks later  s h e  c a l l e d  C o r t l a n d t  

a g a i n  a s k i n g  t o  s p e a k  w i t h  S t o n e .  C a n t o r  spoke  w i t h  h e r  on t h e  

t e l e p h o n e  a g a i n  and  a d v i s e d  h e r  t h a t  S t o n e  w a s  i n  Chicago.  L a u f f e r  

t h e n  t o l d  C a n t o r  s h e  w a s  c a l l i n g  i n  r e g a r d  t o  Old Empire ,  and s h e  

a s k e d  v a r i o u s  q u e s t i o n s  o f  him. Dur ing  t h e  c o u r s e  o f  t h i s  c o n v e r s a t i o n ,  

C a n t o r  t o l d  h e r  t h a t  Old  Empire w a s  i n v o l v e d  i n  a $3,000,000 d e a l  

and  t h a t  t h e  p r e s i d e n t  o f  O ld  Empire w a s  a v e r y  ha rd -work ing  man. 

C a n t o r  t o l d  L a u f f e r  t h a t  Old Empire "was $5.50 a t  one  t i m e  and  h e  

e x p e c t e d  it would be  $6.00 i n  t h e  n e a r  f u t u r e " .  

The r e a s o n  C a n t o r  a s s i g n e d  f o r  t h e  s t o c k  g o i n g  up  w a s  t h a t  

t h e r e  w a s  a d e a l  o f  $3,000,000 and i t  would p u t  t h e  company i n  a much 

b e t t e r  p o s i t i o n ,  and  t h a t  t h e  s t o c k  would go up  t o  $6.00 i n  t h e  n e a r  

f u t u r e .  C a n t o r 1s r e p r e s e n t a t i o n s  t o  Lauf f e r  c o n c e r n i n g  Old Empire 

were f a l s e  and  m i s l e a d i n g .  

P i e p e r , a  p h o t o s t a t  o p e r a t o r  i n i t i a l l y  pu rchased  and  s o l d  Old 

Empire  s t o c k  i n  1960 o r  1961 t h r o u g h  C o r t l a n d t .  H e  d i d  b u s i n e s s  a t  



t h a t  t ime  w i t h  Can tor  and Stone.  P i e p e r  had s e e n  Old Empire ' s  

p l a n t  because  it w a s  l o c a t e d  n e a r  h i s  d a u g h t e r ' s  home. 

Between J u l y  and September 1962 P i e p e r  had s e v e r a l  c o n v e r s a t i o n s  

w i t h  both  S tone  and Cantor  concerning Old Empire bo th  on t h e  t e l e -  

phone and i n  t h e i r  o f f i c e s .  S tone  and Cantor  t o l d  E i e p e r  t h a t  

Old Empire w a s  a f a m i l y - h e l d  a f f a i r  and now would be  t h e  t ime  when 

t h e y  were going t o  expand and g e t  p u b l i c  money t o  i n c r e a s e  t h e  

s i z e  of t h e  b u s i n e s s .  S tone  gave him t h i s  a d v i c e  o v e r  t h e  t e lephone  

and S tone  g o t  Cantor  on t h e  phone and t h e y  both  t o l d  him t h a t  "now 

t h e  t h i n g  was go ing  t o  expand." 

P i e p e r  t e s t i f i e d  t h a t :  

"According t o  Ed S t o n e ,  supplemented and a m p l i f i e d  
by Melvin C a n t o r ,  Old Empire was now go ing  t o  embark on 
a - - a new phase  of t h e  packaging.  

Up t o  t h a t  t ime t h e y  were i n  t h e  packaging b u s i n e s s  
e x c l u s i v e l y .  That  i s ,  t h e y  rece ived  t h e  bu lk  from 
Helena Rubenste in  o r  Burma Shave, o r  somebody e l s e ,  and 
t h e y  would pqckage i t ,  p u t  it i n  t h e s e  l i t t l e  c o n t a i n e r s ,  
and they  would wrap it a l l  up and g e t  i t  ready f o r  s a l e .  

The amount o f  p r o f i t  could  be a f r a c t i o n  of a c e n t ,  
as you could  r e a d i l y  unders tand .  

Now, wi th  t h i s  a d d i t i o n a l  money t h e y  were g o i n g  t o  
go i n t o  t h e  b u s i n e s s  of making t h e s e  t h i n g s  d i r e c t l y ,  

complete ly  w i t h o u t  some o t h e r  i n t e r v e n i n g  f i rm."  


S tone  and Cantor  a l s o  t o l d  P i e p e r  t h a t  when Old Empire packaged 


t h e i r  p r o d u c t s ,  ". . . t h e  amount of p r o f i t s  a s  t h e y  mentioned t o  

[him] would no t  be  a f r a c t i o n  o f  a c e n t  p e r  u n i t ,  b u t  would be  seven 

t o  e i g h t  o r  n i n e  c e n t s  p r o f i t  on each l i t t l e  i t e m ,  and i t  made s e n s e  t o  

me". 



P i e p e r  asked Can to r  and S t o n e  why h e  c o u l d n ' t  buy any o f  

, Old Empire's p roduc t s  around t h e  New York and Newark a r e a ,  and 

they  t o l d  him t h a t  t h e  company w a s  go ing  t o  u s e  t h e  p u b l i c  money 

and buy o u t l e t s  l i k e  Whelan t s  o r  L i g g e t s  down i n  t h e  P h i l a d e l p h i a  

a r e a ,  and t h a t  by d o i n g  t h i s  t h e  company would make s u b s t a n t i a l  

I p r o f i t s .  Both Can to r  and S tone  informed P i e p e r  t h a t  t h e  company 

"had t h i s  g e r i a t r i c s ,  some k ind  o f  v i t a m i n s  f o r  e l d e r l y  people .  . ." 
and t h a t  by manufactur ing t h e  p r o d u c t s  themselves  Old Empire 

Itwould be  a b l e  t o  s e l l  them a t  lower c o s t  t h a n  t h e  a v e r a g e  v i t a m i n  

p i l l s  . .. and s t i l l  make a f a i r l y  good p r o f i t . "  P i e p e r  a l s o  

t e s t i f i e d  t h a t  a t  ' I .  . . any t ime  t h a t  M r .  S tone  would have any 

t r o u b l e  s e l l i n g  me h e  would s a y ,  w e l l ,  I w i l l  l e t  you speak t o  

I M r .  Can to rv t .  I n  a d d i t i o n ,  S tone  t o l d  him t h a t  Old Empire was going 

" i n t o  t h e  b u s i n e s s  of  making d r u g s  f o r  p r e s c r i p t i o n .  S t o n e  t o l d  

him " t h e  p r o f i t s  on p r e s c r i p t i o n  d r u g s  i s  p r e t t y  h i g h .  . . . I I  

L a t e r ,  C o r t l a n d t  s e n t  P i e p e r  by messenger a copy of  t h e  August 

market  l e t t e r  put  o u t  by L a i r d  B i s s e l l  and Meeds, and t h e  l e t t e r  

impressed t h e  wi tness .  Stone a l s o  te lephoned t h e  w i t n e s s  and s a i d  

t h a t  Old Empire was "going t o  have a t i e - i n  w i t h  having milkmen d e l i v e r  

your  v i t a m i n s  wi th  the  m i l k ; "  t h a t  i n  f a c t  t h e r e  were s e v e r a l  conversa -

t i o n s  abou t  t h e  t i e - i n  of  v i t amin  s a l e s  w i t h  t h e  d e l i v e r y  of  milk.  

S tone  t o l d  P i e p e r  t h a t  w i t h  t h e  a c q u i s i t i o n  of Garde Drug, 

PDGS, and Welton Labs, t h e  e a r n i n g s  of Old Empire would go up and i n  
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time would lead t o  d iv idends  and t h a t  t h e  market p r i c e  of t h e  s tock  

would go up with t h e  earn ings .  P ieper  a l s o  informed Cantor and 

Stone t h a t  h i s  investment o b j e c t i v e  was not  t o  engage i n  specu la t i on ,  

bu t  t h a t  h e  wanted t o  make an investment t h a t  h e  could leave  t o  h i s  

daughter .  Stone t o l d  P i e p e r  t h a t  Old Empire was as good a s  anything 

h e  had bought. I n  t h e  course  of P i e p e r 1 s  conversa t ions  with Stone 

and Cantor,  n e i t h e r  one informed E iepe r  concerning Old Empire's problems 

wi th  t h e  consol ida t ion  of t h e  new s u b s i d i a r i e s  and t h e  problems of 

production of merchandise of Old Empire and he  was never  informed of 

t h e  f a i l u r e  of s c i e n t i f i c  and t echn ica l  personnel t o  move from 

Ph i l ade lph ia  with t h e  s u b s i d i a r i e s  being acqui red .  A s  a r e s u l t  of 

t h e s e  conversa t ions ,  supplemented by e i t h e r  La i rd  Bissel l ls  February 

o r  August market le t ters ,  Stone and Cantor so ld  P i epe r  100 sha re s  of 

Old Empire i n  J u l y  1962, 300 sha re s  i n  August 1962 and 300 sha re s  i n  

September 1962 a t  p r i c e s  ranging from $3.375 pe r  s h a r e  t o  $3.625 pe r  

share .  

Cantor and Stone so ld  Old Empire t o  P i epe r  by means of  f a l s e  

and misleading s ta tements .  

In  a d d i t i o n  t o  Lau f f e r  and P i epe r  who were sold s e c u r i t i e s  of  

Old Empire through t h e  e f f o r t s  of both Cantor and Stone,  t h r e e  

a d d i t i o n a l  wi tnesses  t e s t i f i e d  concerning sales of Old Empire made t o  

them by Stone without  t h e  a c t i v e  a s s i s t a n c e  of Cantor.  A l l  of t h e s e  

wi tnesses  received te lephone c a l l s  from Stone and d iscussed  with him 

t h e  purchase o r  t h e  r e t e n t i o n  of Old Empire s e c u r i t i e s .  
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I n  J u l y  1962 Stone telephoned Char les  Trowbridge, who was a 

r e t i r e d  product  s a l e s  manager fo rmer ly  employed by K r a f t  Foods 

Company. Trowbridge had been a customer of  Co r t l and t  beginning about  

1958. H e  made two purchases  of Old Empire i n  1960 t o t a l l i n g  500 

s h a r e s  of Old Empire through Stone as a r e g i s t e r e d  r e p r e s e n t a t i v e  of  

C o r t l a n d t ,  and t h e r e a f t e r  so ld  t h e  500 s h a r e s  i n  December 1960. I n  

J u l y  1962 Stone te lephoned Trowbridge and recommended t h a t  h e  buy Old 

Empire aga in .  A t  t h a t  t i m e  Stone recommended t o  Trowbridge t h a t  he  

r e i n v e s t  i n  Old Empire because t h e  company had made an a c q u i s i t i o n  

and "it looked l i k e  they  were coming up." Stone s a i d  t h a t  Old Empire 

had pu t  i n  a new l i n e  of equipment, t h a t  t h e  company should have a 

very  good yea r ,  and t h a t  t h e  p r i c e  of O l d  Empire might go t o  maybe 5. 

The s t o c k  a t  t h a t  t i m e  was s e l l i n g  a t  $3.50 p e r  sha r e .  Trowbridge pur-  

chased 100 sha r e s .  Stone omit ted t o  inform Trowbridge concern ing  

t h e  f a i l u r e  of personnel  t o  move t o  Newark with  t h e  new acqu i r ed  sub- 

s i d i a r i e s  b u t  d i d  t e l l  Trowbridge t h a t  t h e  move from P h i l a d e l p h i a  t o  

Newark had increased  t h e  e f f i c i e n c y  of Old Empire 's  o p e r a t i o n .  S tone  

omi t ted  t o  inEorm Trowbridge regard ing  t h e  d i s r u p t i o n  of p roduc t ion  caused 

by t h e  move and i t s  s e r i o u s  e f f e c t  on Old Empire's problems. 

I n  August o r  September 1962 S tone  te lephoned Trowbridge a g a i n  t o  

recommend t h a t  h e  purchase a d d i t i o n a l  s h a r e s  of Old Empire and t o l d  

Trowbridge t ha t30 ld  Empire s t i l l  looked good t o  him, b u t  Trowbridge 

dec l i ned  t o  make such purchases  informing Stone t h a t  he  d i d  n o t  have any 

money a v a i l a b l e  t o  i n v e s t  a t  t h a t  t i m e .  
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The r e p r e s e n t a t i o n s  made t o  Trowbridge by Stone were f a l s e  and m i s -

l e a d i n g .  

Mrs. E l a i n e  Friedman ("Friedman1'), a s e c r e t a r y ,  te lephoned 

C o r t l a n d t  i n  August o r  September 1962 and had a c o n v e r s a t i o n  w i t h  

S tone .  Friedman informed Stone t h a t  s h e  knew n o t h i n g  a b o u t  t h e  

s e c u r i t i e s  market ,  w a s  p u t t i n g  h e r s e l f  i n  h i s  hands and would r e l y  

on h i s  a d v i c e  f o r  any purchase  o f  s e c u r i t i e s  t h a t  s h e  might make. 

S tone  recommended t h a t  Friedman purchase  Old Empire s t o c k .  H e  t o l d  

h e r  t h a t  " t h e  p r i c e  o f  t h e  s t o c k  a t  t h i s  t i m e  w a s  q u i t e , l o w  b u t  it 

had a g r e a t  d e a l  of p o t e n t i a l  because  t h e  company w a s  going t o  

merge and t a k e  on a d d i t i o n a l  s u b s i d i a r i e s  . . . . I1  Stone  a l s o  s a i d  

t h a t  t h e  s t o c k  was going t o  go t o  approx imate ly  55 o r  6 and t h a t  

t h e  company had growth p o s s i b i l i t i e s .  Old Empire ' s  s t o c k  w a s  being 

o f f e r e d  a t  t h i s  t i m e  a t  $3.75 p e r  s h a r e .  Severa l  days  later,  Stone 

te lephoned Friedman and urged h e r  t o  purchase  s e c u r i t i e s  o f  Old 

Empire a t  t h a t  t ime i n  o r d e r  t o  g e t  i n  r i g h t  a t  t h e  bottom b e f o r e  

t h e  market changed. A s  a r e s u l t  o f  t h e s e  c o n v e r s a t i o n s  Friedman 

purchased 400 s h a r e s  of Old Empire on September 7 ,  1962 a t  $3.75 

p e r  s h a r e  and rece ived  a conf i rmat ion  from C o r t l a n d t  by m a i l .  

I n  t h e  l a t t e r  p a r t  o f  1962 Friedman made a s e r i e s  of t e lephone  

calls t o  Stone r e g a r d i n g  t h e  p r i c e  o f  Old Empire s h a r e s .  She w a s  

informed t h a t  t h e  p r i c e  o f  Old Empire w a s  f a l l i n g  and asked S tone  

whether  s h e  should se l l  h e r  s h a r e s .  S t o n e  a d v i s e d  Friedman n o t  t o  

worry t h a t  t h i n g s  would be  d i f f e r e n t  and t o  w a i t .  He a d v i s e d  Friedman 

t o  be  p a t i e n t  t h a t  t h e r e  were going t o  be  changes made i n  Old Empire 

which would u l t i m a t e l y  a f f e c t  t h e  s t o c k  and n o t  t o  se l l  h e r  s t o c k .  
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S t o n e ' s  r e p r e s e n t a t i o n s  t o  Friedman were f a l s e  and m i s l e a d i n g .  

J a c k  Margo1 i s  ( "Margo l i s " )  , a n  i n s u r a n c e  b r o k e r ,  had d e a l i n g s  

w i t h  C o r t l a n d t  b o t h  as a n  i n s u r a n c e  b r o k e r  and as a cus tomer .  I n  

e a r l y  J u l y  and August  1962 S t o n e  d i s c u s s e d  w i t h  M a r g o l i s  s t o c k  which 

h e  had s o l d  t o  M a r g o l i s  when h e  w a s  a t  Schram & Co.,  a n o t h e r  

b r o k e r a g e  house .  M a r g o l i s  t o l d  S t o n e  t h a t  h e  w a s n ' t  happy w i t h  t h e  

s t o c k  t h a t  S t o n e  had s o l d  him p r e v i o u s l y .  S t o n e  a d v i s e d  Margo l i s  

t h a t  t h e  s t o c k  h e  had s o l d  him p r e v i o u s l y  d i d n ' t  have  much p o t e n t i a l  

and  a d v i s e d  him t o  se l l  it and buy Old Empire. S t o n e  t o l d  M a r g o l i s  

t h a t  Old Empire was i n  t h e  p r o c e s s  o f  merging and t h a t  Old Empire 

s t o c k  had " t e r r i f i c  p o t e n t i a l ,  w i l l  go  up  i n  p r i c e "  and t h a t  M a r g o l i s  

" w i l l  be  a b l e  t o  make a s u b s t a n t i a l  p r o f i t  on t h i s  s t o c k . "  S t o n e  

a l s o  t o l d  Margo l i s  t h a t  - o l d  Empire was a n  "old e s t a b l i s h e d  company" 

and had " q u i t e  a b i t  o f  e x p e r i e n c e  i n  t h e  manufac tu re  o f  t h e s e  i t e m s ,  

t h e s e  d r u g s .  . . . I 4  S t o n e  added t h a t  Old Empire had "merged w i t h  

t h e s e  o t h e r  companies and t h e y  had a v a s t e r  d i s t r i b u t i o n .  These  o t h e r  

companies had o t h e r  o u t l e t s  - - and c a n  i n c r e a s e  t h e  sales p o t e n t i a l  

o f  Old Empire." S t o n e  t o l d  Margo l i s  t h a t  Old Empire was "going t o  

b e  a b l e  t o  produce  and d e v e l o p  a much l a r g e r  marke t  because  o f  t h e  

merge r  and t h e y  had t h e  know-how and e x p e r i e n c e ,  e t c . "  S t o n e  added t h a t  

t h e  merge r  would " g i v e  [ o l d  ~ m ~ i r e ]  o rt h e  a d d i t i o n a l  e x e c u t i v e s  

p e o p l e  who had t h e  know-how t o  m a s s  produce and sel l  it on a n a t i o n a l  

s c a l e  o f  t h a t  n a t u r e .  H e  s a i d  t h e  merge r  would improve t h e i r  m a r k e t i n g  

p o s i t i o n . I 1  



Stone omi t ted  t o  inform Margolis about  t h e  problems wi th  

conso l ida t ion  of Old Empire's new s u b s i d i a r i e s ;  t h e  f a i l u r e  of  

t e c h n i c a l  and s c i e n t i f i c  personnel t o  move t o  Newark wi th  t h e  new 

s u b s i d i a r i e s  and t h e  problems of  product ion of Old Empire and i t s  

e f f e c t  on Old Empire 's  new promotional programs. A t  t h e  t ime of  

t h i s  conversat ion s t o n e  showed Margolis a copy of  one of L a i r d  

B i s s e l l ' s  market letters. 

A s  a r e s u l t  of t h e  conversa t ion  Stone so ld  Margolis 200 

s h a r e s  of Old Empire a t  $3.25 p e r  s h a r e  and Margolis paid f o r  t h e  

s tock  by s e l l i n g  o t h e r  s tock  and paying t h e  d i f f e r e n c e  i n  cash.  

The r ep re sen t a t i ons  made t o  Margolis by Stone were f a l s e  and misleading.  

Reiter o f f e r e d  and so ld  t h e  s e c u r i t i e s  of  Old Empire from 

May 1962 t o  August 1963. Reiter mailed cop ie s  of t h e  February market 

l e t t e r  which h e  received from Cantor t o  both h i s  own and Cor t l and t  

house customers. I n  June 1962 R e i t e r ,  S tone ,  and o t h e r  persons 

v i s i t e d  Old Empire 's  o f f i c e s  i n  Newark and spoke t o  DeElorza who advised 

them t h a t  a l l  t h e  r ep re sen t a t i ons  made i n  La i rd  B i s s e l l ' s  February 

market let ter  were c o r r e c t ,  and took them through t h e  p l a n t  where 

goods were being manufactured and which appeared t o  be  i n  good condi t ion .  

DeElorza s a id  t h a t  t h e  r ep re sen t a t i ons  i n  t he  market le t ter  would 

be  exceeded by t h e  company. Reiter d id  no t  ques t ion  t h e  accuracy of 

any of t he  s ta tements  made t o  him by Old Empire's management. H e  

asked DeElorza i f  he  a n t i c i p a t e d  earn ings  p e r  sha re  would run approximately 

40 t o  45 c e n t s  and DeElorza s a id  "yes,  may be b e t t e r " .  However, 
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R e i t e r  d i d  no t  i n q u i r e  as t o  t h e  b a s i s  f o r  t h e  p red i c t i ons  with 

r e s p e c t  t o  f u t u r e  s a l e s  and earn ings  nor w a s  he  shown any f i n a n c i a l  

s ta tements  of Old Empire o r  s u b s i d i a r i e s .  R e i t e r  made no independent 

i n v e s t i g a t i o n  concerning t h e  accuracy of  t h e  conten ts  of t h e  

February 1962 market l e t t e r  o r  t h e  r ep re sen t a t i ons  made by DeElorza. 


However, dur ing  t h e  per iod between November 1962 and May 1963 


R e i t e r  had information from Cantor t h a t  Old Empire w a s  having t r o u b l e  


with working c a p i t a l ,  product ion and d e l i v e r i e s .  


R e i t e r  t e s t i f i e d  t h a t  i n  November 1962 Cantor had asked 

i t s  r e g i s t e r e d  r ep re sen t a t i ve s  t o  s t o p  recommending Old Empire, 

t h a t  he had heard t h a t  they had problems and t h e r e  was a conversat ion 

i n  re fe rence  t o  t h e s e  problems. I n  May 1963 R e i t e r  became aware 

through Cantor t h a t  Old Empire had negot ia ted  a loan from a f a c t o r .  

Cantor t o l d  R e i t e r  t h a t  DeElorza had informed him t h a t  with t h i s  

loan the  company would have "c l ea r  s a i l i ng" .  On t h i s  b a s i s  and d e s p i t e  

h i s  knowledge t h a t  p r i o r  r ep re sen t a t i ons  and p red i c t i ons  by the  

management of  Old Empire had been inaccu ra t e ,  and without independent 

i n v e s t i g a t i o n  R e i t e r  cont inued t o  s e l l  s e c u r i t i e s  of Old Empire on 

t h e  b a s i s  of p r e d i c t i o n s  made by DeElorza t o  Cantor.  

Three i n v e s t o r  wi tnesses  namely, Samuel W i t t l i n  ( l l W i t t l i n l f ) ,  

a plumbing c o n t r a c t o r ,  D r .  John C .  Weaver ("Weaver"), a p r a c t i c i n g  

physician and F.  Wilson Smith ("Smith"), who i s  i n  t h e  r e s t a u r a n t  

food and supply bus ines s ,  t e s t i f i e d  concerning r ep re sen t a t i ons  made 

t o  them by R e i t e r .  
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I n  August 1962 R e i t e r  t e lephoned  W i t t l i n  and recommended t h a t  

h e  purchase  Old Empire s t o c k .  R e i t e r  t o l d  W i t t l i n  t h a t  Old Empire 

w a s  a n  o l d  company and w a s  do ing  w e l l ;  t h a t  b u s i n e s s  was down now 

b u t  it would b e  b e t t e r  s h o r t l y  and t h a t  Old Empire might pay d i v i d e n d s  

later. 

R e i t e r  made no r e f e r e n c e  t o  t h e  material f a c t s  concern ing  

Old Empire ' s  problems o f  c o n s o l i d a t i n g  new s u b s i d i a r i e s ,  t h e  f a i l u r e  

o f  s c i e n t i f i c  and t e c h n i c a l  pe rsonne l  t o  move t o  Newark w i t h  t h e  

s u b s i d i a r i e s ,  t h e  d i s r u p t i o n  o f  p roduc t ion  and i t s  e f f e c t  on Old 

Empi re ' s  new promotional  programs and t h e  e f f e c t  on t h e  f i n a n c i a l  con-

d it ion  o f  t h e  company. 

L a t e r  i n  t h e  month of August ,  W i t t l i n  r e c e i v e d  i n  t h e  m a i l  a 

copy of  L a i r d  B i s s e l l l s  August 1962 market let ter on Old Empire. 

A s  a r e s u l t  o f  W i t t l i n ' s  c o n v e r s a t i o n  w i t h  Reiter and a f t e r  r e a d i n g  

t h e  market le t ter ,  W i t t l i n  purchased on August 1 6 ,  1962 200 s h a r e s  

o f  Old Empire a t  $34 p e r  s h a r e .  

Reiter te lephoned W i t t l i n  i n  May, 1963 and i n  one o r  two 

c o n v e r s a t i o n s  w i t h  him, recommended a d d i t i o n a l  purchases  o f  Old Empire. 

At t h i s  t i m e  Reiter informed W i t t l i n  t h a t  t h e  f i n a n c i a l  c o n d i t i o n  

o f  Old Empire "was  n o t  good a t  t h e  time" b u t  t h a t  "it i s  g o i n g  t o  

do b e t t e r ,  later"; and t h a t  t h e  p r i c e  o f  t h e  s t o c k  would "do much 

b e t t e r  t h a n  what it h a s  done." Reiter o m i t t e d  t o  inform W i t t l i n  of 

material f a c t s  concern ing  t h e  l o s s e s  o f  Old Empire f o r  t h e  y e a r  
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ended J a n u a r y  31,  1962 and Old E m p i r e ' s  need f o r  more working  c a p i t a l  

o r  t h e  compdnyls  working  c a p i t a l  problems o r  d e l i v e r y  problems.  AS 

a r e s u l t  o f  t h e s e  c o n v e r s a t i o n s  on  May 16 ,  1963 R e i t e r  s o l d  W i t t l i n  

a n  a d d i t i o n a l  300 s h a r e s  o f  Old Empire a t  $1.25 p e r  s h a r e .  

T h e r e  w a s  no  b a s i s  i n  August  1962 and May 1963 f o r  Rei te r l s  

r e p r e s e n t a t i o n s  t o  W i t t l i n  and t h e y  were f a l s e  and  m i s l e a d i n g .  

Weaver f i r s t  h e a r d  o f  Old Empire sometime i n  May o r  J u n e  o f  

1962 when h e  r e c e i v e d  a t e l e p h o n e  c a l l  f rom Reiter recommending t h a t  

h e  p u r c h a s e  s t o c k  of  t h e  company. A t  t h e  t i m e  Reiter was o f f e r i n g  

Old Empire a t  $3% p e r  s h a r e .  Weaver t o l d  R e i t e r  t h a t  h e  wanted 

a s s u r a n c e  f rom him t h a t  Old Empire would n o t  g o  down. Reiter a s s u r e d  

Weaver t h a t  t h e  p r i c e  would s t a y  up.  Weaver t h e n  a s k e d  Reiter whe the r  

Old Empire s h a r e s  would go  as h i g h  as $10 and R e i t e r  e x p r e s s e d  t h e  

o p i n i o n  t h a t  Old Empire would g o  t o  $10 o v e r  t h e  n e x t  s e v e r a l  months.  

I n  a d d i t i o n  Reiter r e p r e s e n t e d  t h a t  Old Empire was i n  t h e  b l a c k  and 

was a s u b s t a n t i a l  company; t h e  v a l u e  of  i t s  s b c k  would s t a y  up  and 

t h e  company was e x p e c t e d  t o  pay d i v i d e n d s  i n  a s h o r t  t i m e .  Dur ing  

Weaver ' s  c r o s s - e x a m i n a t i o n  h e  conceded t h a t  h e  had between 1960 and 

1963 engaged i n  p o s s i b l y  50  t r a n s a c t i o n s  w i t h  a number o f  b r o k e r - d e a l e r s  

i n  h i g h l y  s p e c u l a t i v e  s e c u r i t i e s  and had a l s o  bought  and s o l d  o t h e r  

h i g h l y  s p e c u l a t i v e  s e c u r i t i e s  t h rough  Reiter. H e  t e s t i f i e d  t h a t  h e  

a l w a y s  a sked  Reiter t o  make p r i c e  p r e d i c t i o n s  on  t h e  s e c u r i t i e s  h e  

pu rchased  th rough  him and w h i l e  Reiter d i d  n o t  a lways  make a p r i c e  p r e d i c t i o n ,  

h e  f r e q u e n t l y  d i d ,  "And h e  was p r e t t y  good a t  i t .  Tha t  i s  why 1 k e p t  

buy ing  from him." 
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Weaver had t e s t i f i e d  on d i r e c t  examina t ion  t h a t  h e  had o n l y  

purchased  100 s h a r e s  o f  Old  Empire t h r o u g h  R e i t e r .  On c r o s s -

examina t ion  i t  deve loped  t h a t  t h e r e  was documentary  e v i d e n c e  showing 

t h a t  Weaver had  made two p u r c h a s e s  o f  Old Empire s t o c k ,  one  on 

J u l y  11, 1962 f o r  100 s h a r e s  a t  $3.50 p e r  s h a r e ,  and one  on August  

16 ,  1962 f o r  250 s h a r e s  a t  $3.50 p e r  s h a r e .  The documentary 

e v i d e n c e  c o n s i s t i n g  o f  c o n f i r m a t i o n s  a l s o  r e f l e c t e d  t h a t  Weaver had 

s o l d  150 s h a r e s  of Old Empire on November 2 ,  1962 a t  $2 3 / 8  p e r  

s h a r e .  Weaver had no r e c o l l e c t i o n  of  t h e  second p u r c h a s e  o r  t h e  

r e p r e s e n t a t i o n s  made t o  him w i t h  r e g a r d  t o  t h e  second p u r c h a s e .  I n  

a d d i t i o n  i t  appea red  t h a t  Weaver ' s  check f o r  $350 i n  payment f o r  

t h e  100 s h a r e s  was r e t u r n e d  f o r  i n s u f f i c i e n t  f u n d s  b u t  t h a t  h e  gave  

C o r t l a n d t  a n o t h e r  check  on J u l y  20 ,  1962 which was p a i d .  He a l s o  

conceded t h a t  a few o t h e r  checks  had "bounced". While Weaver was 

aware o f  t h e  s p e c u l a t i v e  n a t u r e  o f  s e c u r i t i e s  h e  b e l i e v e d  t h a t  

because  Reiter had a l o t  of  e x p e r i e n c e  i n  s e c u r i t i e s  h i s  o p i n i o n  had 

more v a l u e  t h a n  someone e lse ' s  o p i n i o n  and t h a t  h e  c o n s i d e r e d  Reiter 

" t o  b e  a n  e x p e r t  i n  h i s  f i e l d " .  Weaver t e s t i f i e d  t h a t  h e  was aware  

t h a t  p r e d i c t i o n s  of p r i c e s  w i t h  r e g a r d  t o  s p e c u l a t i v e  s e c u r i t i e s  

cou ld  n o t  be  made w i t h  " s c i e n t i f i c  a c c u r a c y "  b u t  b e l i e v e d  t h a t  "peop le  

who have  been i n  b u s i n e s s  i n  s e c u r i t i e s  f o r  y e a r s  must  h a v e  some 

i d e a .  " 

Weaver t e s t i f i e d  t h a t  h e  now b e l i e v e s  t h a t  "nobody can  p r e d i c t  

w i t h  any  d e g r e e  of  c e r t a i n t y  which way t h e  s t o c k  market  w i l l  go", 
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bu t  p r i o r  t o  1962 he was no t  of t h i s  op in ion ,  and t h a t  h e  d i d n ' t  

know i n  1962 t h a t  nobody could p r e d i c t  t h e  market.  

The h e a r i n g  examiner observed a l l  t h e  w i tne s se s  i nc lud ing  

Weaver and R e i t e r  and c r e d i t s  Weaver's tes t imony a s  t o  h i s  t r a n s -

a c t i o n s  wi th  R e i t e r  and does  n o t  c r e d i t  R e i t e r ' s  tes t imony concerning 

h i s  t r a n s a c t i o n s  wi th  Weaver. R e i t e r ' s  g e n e r a l  " s a l e s  p i t ch"  t o  

Weaver was c o n s i s t e n t  wi th  t h e  g e n e r a l l y  f a l s e  and mis lead ing  

approach taken  by him i n  making s a l e s  t o  o t h e r  customers .  Weaver 

a p p a r e n t l y  was busy wi th  h i s  medical  p r a c t i c e  and d i d  no t  r e c a l l  

h i s  second purchase of Old Empire s e c u r i t i e s  o r  t h e  f a c t s  sur rounding  

such purchase.  However, h i s  f a i l u r e  t o  r e c o l l e c t  t h i s  purchase 

d i d  no t  d e s t r o y  h i s  c r e d i b i l i t y  a s  a w i tne s s .  

R e i t e r  omi t t ed  t o  s t a t e  m a t e r i a l  f a c t s  t o  Weaver concerning 

problems of Old Empire 's  a c q u i s i t i o n s  i n  t h e  c o n s o l i d a t i o n  of i t s  

new s u b s i d i a r i e s ,  t h e  f a i l u r e  of s c i e n t i f i c  and t e c h n i c a l  personnel  

t o  move t o  Newark w i th  t h e  new s u b s i d i a r i e s  and t h e  problems of 

p roduc t ion  of Old Empire and i t s  adve r se  e f f e c t  on Old Empire new 

promotional  programs. I n  J u l y  Weaver purchased 100 sha r e s  of  Old 

Empire a t  a p r i c e  of  $3.50 pe r  sha r e .  

SmTth r ece ived  a te lephone  c a l l  i n  ~ u g u s t  1962 from R e i t e r  who 

recommended t h a t  h e  purchase 200 s h a r e s  of Old Empire. R e i t e r  r e p r e -  

sented t h a t  Old Empire was going t o  do very  we l l  and t h a t  i t s  s a l e s  

would double  i n  a  yea r .  
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R e i t e r  omi t ted  t o  s t a t e  m a t e r i a l  f a c t s  t o  Smith concerning 

t h e  problems with t h e  c o n s o l i d a t i o n  of Old Empire 's  new s u b s i d i a r i e s ,  

t h e  f a i l u r e  of s c i e n t i f i c  and t e c h n i c a l  pe rsonne l  t o  move t o  Newark 

w i th  t h e  s u b s i d i a r i e s  and t h e  problems of product ion a t  Old Empire. 

On August 16 ,  1962 Smith bought through R e i t e r  200 s h a r e s  of  Old 

Empire a t  $3.50 pe r  s h a r e  and he  rece ived  a conf i rmat ion  from 

C o r t l a n d t  i n  t h e  mail t h e r e a f t e r .  

Approximately a y e a r  l a t e r  i n  August 1963 R e i t e r  te lephoned 

a g a i n  and recommended t h a t  he  purchase a d d i t i o n a l  s h a r e s  of  Old 

Empire. A t  t h e  t ime Old Empire w a s  o f f e r e d  by R e i t e r  a t  a d o l l a r  

p e r  sha r e .  R e i t e r  recommended t h a t  Smith "average down" because 

i n  t h a t  way he  would come o u t  we l l  i n  t h e  long-run.  R e i t e r  represen ted  

t h a t  Old Empire was i n  good shape and should have good ea rn ings  and 

t h a t  " t he  s t o c k  would go t o  double  t h e  o r i g i n a l  p r i c e  [smith  had] 

paid f o r  i t .  . .. . I 1  

A t  t h a t  time R e i t e r  omit ted t o  s t a t e  m a t e r i a l  f a c t s  t o  Smith 

concerning t h e  company's l a c k  of working c a p i t a l ,  t h e  f a c t s  regard ing  

t h e  loan which Old Empire had rece ived  from a f a c t o r ,  t h e  f a i l u r e  of 

t h e  company t o  g e t  s c i e n t i f i c  and t e c h n i c a l  personnel  t o  move t o  

Newark w i th  t h e  s u b s i d i a r i e s  and t h e  problems of product ion of  Old 

Empire and i t s  e f f e c t  on Old Empire 's  a b i l i t y  t o  make d e l i v e r i e s  and 

t h e  company's s t r a i t e n e d  f i n a n c i a l  c o n d i t i o n .  A s  a r e s u l t  of t h e  

conversa t ion  on August 9 ,  1963 R e i t e r  so ld  Smith an  a d d i t i o n a l  200 

sha r e s  of Old Empire a t  a p r i c e  of  $1.00 p e r  s h a r e .  
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Kramer o f f e r e d  and so ld  s e c u r i t i e s  of Old Empire from 

November 1962 t o  September 1963. Cantor  gave Kramer a f i l e  i n  

November 1962 con t a in ing  C o r t l a n d t t s  house accounts  a s  w e l l  as 

s e v e r a l  names from Old Empire 's  sha r eho lde r  l i s t  and t o l d  him t o  se l l  

s t o c k  of  Old Empire. I n  a d d i t i o n ,  Cantor  gave Kramer c o p i e s  of 

t h e  August 1962 market let ter  which Kramer mailed t o  a l l  p ro spec t i ve  

customers throughout 1962 and i n t o  t h e  f a l l  of 1963. 

A t  no time d i d  Kramer conduct any independent i n v e s t i g a t i o n  

as t o  t h e  r e l i a b i l i t y  of t h e  s t a t emen t s  con ta ined  i n  t h e  market 

l e t t e r .  The i n f o m a t i o n  con ta ined  i n  t h e  market l e t t e r  w a s  Kramerts 

on ly  b a s i s  f o r  recommending Old Empire s t ock .  

I n  May 1963 Kramer l e a rned  through Cantor  t h a t  Old Empire 

w a s  about  t o  g e t  a loan t o  improve i t s  f i n a n c i a l  p o s i t i o n .  H e  had 

no o t h e r  in format ion  from Cantor  o r  anyone e l s e  regard ing  t h e  

company a t  t h a t  t i m e .  Old Empire 's  annua l  r e p o r t  f o r  1963 came ou t  

i n  June  15 ,  1963 and t h a t  r e p o r t  con ta ined  informat ion which i n d i -  

c a t ed  c l e a r l y  t h a t  t h e  p r e d i c t i o n s  i n  t h e  August 1962 market let ter  

had no t  been r e a l i z e d ,  Neve r the l e s s ,  Kramer was s t i l l  recommending 

Old Empire i n  August 1963 on t h e  b a s i s  of t h e  August 1962 market l e t t e r .  

I n  a d d i t i o n  t o  Kramerls s e l 1 i n g . a c t i v i t i e s  d i s cus sed  he r e in -  

above, t h e  D iv i s i on  p r e sen t ed  ev idence  by two a d d i t i o n a l  w i tne s se s  

concerning Kramert s s a l e s  of Old Empi r e  s e c u r i t i e s .  

Filomena Sokola ("Sokola"),  a c r e d i t  manager of E a s t  Orange, 

New J e r s e y  bought and s o l d  sha r e s  of Old Empire i n  1960 through 

C o r t l a n d t .  I n  August 1963 Kramer telephoned Sokola recommending t h a t  
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she  purchase Old Empire s e c u r i t i e s .  Kramer t o ld  Sokola t h a t  Old 

Empire was a good buy t h a t  t h e  company was expanding i t s  p l a n t ;  

t h a t  she  would make a p r o f i t  i n  Old Empire s e c u r i t i e s ;  t h a t  Old 

Empire was i n  good f i n a n c i a l  condi t ion  and i t s  s tock  would go up. 

Kramer omi t ted  t o  s t a t e  m a t e r i a l  f a c t s  t o  Sokola concerning 

Old Empire's l ack  of working c a p i t a l ,  i t s  i n a b i l i t y  t o  make vitamin 

d e l i v e r i e s ,  and t h e  e f f e c t  of such i n a b i l i t y  on Old Empire 's  pro-

motional programs. He omit ted t o  inform h e r  of t h e  f a i l u r e  of t h e  

company t o  g e t  some of t h e  i m p ~ r t a n t  s c i e n t i f i c  and t echn ica l  personnel 

t o  move t o  Newark with t h e  new s u b s i d i a r i e s  and d i d  not inform h e r  

of t h e  problems of product ions which Old Empire had. 

A s  a r e s u l t  of t h i s  conversa t ion ,  Sokola purchased on August 29, 

1963, 200 sha re s  of Old Empire a t  $1.00 pe r  share ,  f b r  which she 

received a con£ i rmat ion  i n  t h e  mail .  Kramer ' s  r ep re sen t a t i ons  t o  

Sokola were f a l s e  and misleading.  I n  August 1963 Kramer telephoned 

Garne t t  Newton (I1Newton"), a  roof ing  c o n t r a c t o r ,  and spoke with him 

concerning Old Empire. Kramer recommended t h a t  Newton s e l l  o t h e r  

s e c u r i t i e s  he  had purchased through Cor t l and t  and buy sha re s  of Old 

Empire. Kramer had seve ra l  conversa t ions  with Newton i n  which he 

t o ld  Kewton t h a t  Old Empire was a growing company, was a good investment 

and t h a t  i t s  shares  would go up i n  p r i c e .  Newton purchased 500 

sha re s  of Old Empire fmm Cor t l and t  a t  $1 per  sha re  on August 15,  

1963. Newton paid f o r  h i s  sha re s  by s e l l i n g  o t h e r  s tock  which he  

owned. In  none of t h e  conversa t ions  with Newton d i d  Kramer ever  inform 



Newton concerning Old Empire 's  f i n a n c i a l  cond i t i on ,  t h e  earn ings  of 

Old Empire f o r  t he  yea r  ended January 31, 1963, t h e  company's pro- 

blems i n  consol ida t ing  new s u b s i d i a r i e s  acquired by Old Empire, t he  

f a i l u r e  of s c i e n t i f i c  and t e c h n i c a l  personnel  t o  move t o  Newark, 

and t h e  problems of production of Old Empire and i t s  e f f e c t  on promotional 

programs. Between August 15,  1963 and September 1963, Newton received 

a copy of t h e  August 1962 market let ter .  

I n  add i t i on  t o  Kramer's s a l e s  d i scussed  h e r e i n ,  i t  w i l l  be 

r e c a l l e d  t h a t  Kramer ' together  with Cantor so ld  shares  of Old Empire 

t o  Joseph Weber and t h e  f a c t s  and t h e  circumstances r e l a t i n g  t o  t h i s  

ma t t e r  have been d iscussed  hereinabove. 

The respondents i n  t h e i r  support ing b r i e f s  contended, among 

o t h e r  t h i n g s ,  t h a t  t h e  Divis ion i s  a t tempt ing  t o  persuade t h e  

Commission t o  judge t h e i r  market l e t t e r s  by t h e  same s tandards  a s  

i t  would judge a prospectus  under t he  provis ions  of t he  S e c u r i t i e s  

Act of 1933. I n  t h i s  connect ion,  they a rgue  t h a t  t h e  D i v i s i o n ' s  

theory i s  a t  var iance  with t he  recognized func t ion  of market l e t t e r s  

t o  provide a l eg i t ima te  source of r e a d i l y  a v a i l a b l e  information fo r  

i n v e s t o r s  and they f u r t h e r  contend t h a t  a p p l i c a t i o n  of a 1933 Act 

s tandard  t o  market l e t t e r s  would be con t r a ry  t o  t h e  pub l i c  i n t e r e s t  

i n  t h a t  i t  would i n h i b i t  t h e  a v i l a b i l i t y  of information t o  i nves to r s  

through such communication. I n  t h i s  connect ion,  t he  respondents 



q u o t e  t h e  f o l l o w i n g  s t a t e m e n t  i n  t h e  Commission 's  R e p o r t  o f  i t s  

S p e c i a l  S tudy  o f  t h e  S e c u r i t i e s  Marke t s :  

"The r e s p o n s i b l e  d i s s e m i n a t i o n  o f  sound i n v e s t -  
ment a d v i s e ,  even  as  a method o f  sales p romot ion ,  i s  
c l e a r l y  b e n e f i c i a l  t o  t h e  i n v e s t m e n t  community a t  l a r g e . "  
R e p o r t  o f  S p e c i a l  S t u d y  of  S e c u r i t i e s  M a r k e t s ,  P a r t  I ,  
p.  386 ( 1 9 6 3 ) .  

I n  a d d i t i o n ,  r e s p o n d e n t s  c a l l  a t t e n t i o n  t o  a s t a t e m e n t  i s s u e d  

by t h e  NASD o n  o n  September  1 ,  1964 r e a d i n g  as f o l l o w s :  

#'The p r o p e r  u s e  by members of  a d v e r t i s e m e n t s ,  s a l e s  
l i t e r a t u r e ,  marke t  l e t t e r s  . . . t o  i n t e r e s t  and  in fo rm 
t h e  p u b l i c  c o n c e r n i n g  s e c u r i t i e s  . . . i s  encoureged."  
N a t i o n a l  A s s o c i a t i o n  o f  S e c u r i t i e s  Dealers, l n c .  Manual 
G-19 (1964)  

The c o n t e n t i o n s  o f  t h e  r e s p o n d e n t s  seem t o  t h e  h e a r i n g  examiner  

t o  be  a n  o v e r s t a t e m e n t  o f  t h e  D i v i s i o n ' s  p o s i t i o n  i n  t h i s  p r o c e e d i n g .  

The D i v i s i o n ' s  p o s i t i o n  i s  n o t  i n c o n s i s t e n t  w i t h  t h e  q u o t a t i o n s  

c o n t a i n e d  i n  t h e  r e s p o n d e n t s '  b r i e f s .  The D i v i s i o n ' s  c o n t e n t i o n s  were  

n o t  d i r e c t e d  a g a i n s t  t h e  r e s p o n s i b l e  d i s s e m i n a t i o n  o f  i n f o r m a t i o n  i n  

marke t  l e t t e r s .  I t s  a t t a c k  was on material which i t  con tended  was 

i r r e s p o n s i b l y  p r e p a r e d  and  w a s  f a l s e  and  m i s l e a d i n g .  I t  was i n  t h i s  

c o n n e c t i o n  t h a t  t h e  D i v i s i o n  i n  i t s  r e p l y  b r i e f  q u o t e d  t h e  f o l l o w i n g  

l anguage  from t h e  s t u d y :  

''When r e s p o n s i b l y  p r e p a r e d ,  t h e s e  materials p l a y  a 
u s e f u l  p a r t  i n  t h e  f l o w  o f  r e l i a b l e  i n f o r m a t i o n  a b o u t  
s e c u r i t i e s  which i s  s o  i m p o r t a n t  t o  sound i n v e s t m e n t  d e c i s  i o n s .  
When i r r e s p o n s i b l y  o r  r e c k l e s s l y  p r e p a r e d ,  o r  when t o o  
c a s u a l l y  based  o n  unfounded s t a t e m e n t s  of u n r e l i a b l e  com-
pany managements,  t h e y  can  s tar t  a c h a i n  r e a c t i o n  which may 
end i n  d i s a s t e r  f o r  many i n v e s t o r s . ' '  R e p o r t  o f  S p e c i a l  S t u d y  
o f  S e c u r i t i e s  M a r k e t s ,  E a r t  I ,  p. 383 ( 1 9 6 3 ) .  



The h e a r i n g  examiner  conc ludes  t h a t :  

A .  Dur ing  t k p e r i o d  from a p p r o x i m a t e l y  A p r i l  1 9 ,  1961 

t h r o u g h  a p p r o x i m a t e l y  September 1963 t h e  r e s p o n d e n t s  L a i r d  B i s s e l l ,  

Sneed ,  Kuehner, I s a a c s ,  Rau,  C o r t l a n d t ,  C a n t o r ,  S t o n e ,  Kramer and 

Reiter, s i n g l y  and i n  c o n c e r t ,  d i r e c t l y  and i n d i r e c t l y ,  made u s e  o f  

t h e  m a i l s  and means and i n s t r u m e n t s  o f  t r a n s p o r t a t i o n  and communi- 

c a t i o n  i n  i n t e r s t a t e  commerce and  w i l f u l l y  v i o l a t e d  S e c t i o n  1 7 ( a )  

o f  t h e  S e c u r i t i e s  Act  o f  1933 and S e c t i o n s  10 (b )  and 1 5 ( c ) ( l )  of  

t h e  S e c u r i t i e s  Exchange Ac t  and R u l e s  l o b - 5  and 1 5 c l - 2  i n  c o n n e c t i o n  

w i t h  t h e  o f f e r  and  sale o f  Old Empire common s t o c k  and d e b e n t u r e s .  

B.  Respondents  C o r t l a n d t  and C a n t o r  were permanent ly  e n j o i n e d  

by t h e  Un i t ed  S t a t e s  D i s t r i c t  Cour t  f o r  t h e  Sou the rn  D i s t r i c t  o f  

N e w  York on J a n u a r y  4 ,  1966 from: 

( a )  	 engag ing  i n  t h e  s e c u r i t i e s  b u s i n e s s  i n  v i o l a t i o n  
of  t h e  Commissiont s N e t  C a p i t a l  Ru le ;  

( b )  	 v i o l a t i n g  Ru le  1 5 c l - 2  under  t h e  S e c u r i t i e s  Exchange 
Act  i n  f a i l i n g  t o  d i s c l o s e  material f a c t s  con-
c e r n i n g  t h e  n e t  c a p i t a l  d e f i c i t  o f  C o r t l a n d t ;  

( c )  	 h y p o t h e c a t i n g  s e c u r i t i e s  c a r r i e d  f o r  t h e  a c c o u n t  
cus tomers  i n  v i o l a t i o n  of Rule  15c2-1  under  t h e  
S e c u r i t i e s  Exchange A c t .  

P u b l i c  I n t e r e s t  

W e  have  n o t e d  t h a t  a r e c e i v e r  w a s  a p p o i n t e d  f o r  C o r t l a n d t  

and t h a t  b o t h  C o r t l a n d t  and  C a n t o r  were  permanent ly  e n j o i n e d  by t h e  

U n i t e d  S t a t e s  D i s t r i c t  C o u r t  f o r  t h e  S o u t h e r n  D i s t r i c t  o f  N e w  York 

f rom engag ing  i n  v i o l a t i o n s  d e s c r i b e d  h e r e i n a b o v e .  So f a r  as t h i s  

r e c o r d  i s  concerned t h e r e  i s  no e v i d e n c e  t h a t  C o r t l a n d t  i s  a c t i v e l y  
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engaged as a b r o k e r - d e a l e r .  F u r t h e r m o r e ,  C a n t o r  who was t h e  s o l e  

owner o f  C o r t l a n d t  p o i n t e d  o u t  i n  h i s  b r i e f  t h a t  h e  "has n o t  worked 

i n  t h e  s e c u r i t i e s  b u s i n e s s  f o r  o v e r  o n e  yea r"  and r e f e r r e d  t o  t h e  

" l o s s  of  h i s  b u s i n e s s "  which h e  c la imed was d u e  t o  t h e  a c t i o n  t a k e n  

by t h e  Commission. The r e c o r d  a 190 r e f l e c t s  t h a t  C o r t l a n d t  v i o -  

l a t e d  t h e  R u l e s  o f  F a i r  P r a c t i c e  o f  t h e  NASD i n  1964 and t h a t  C a n t o r  

w a s  found t o  b e  a c a u s e  i n  t h a t  p r o c e e d i n g .  ( S e e  f o o t n o ~ e  5 s u p r a ) .  

The r e c o r d  i s  a b u n d a n t l y  c l e a r  t h a t  C o r t l a n d t ,  C a n t o r ,  S t o n e ,  

Kramer and Reiter made numerous g r o s s l y  f a l s e  and m i s l e a d i n g  s t a t e -

ments  i n  v i o l a t i o n  o f  t h e  a n t i - f r a u d  p r o v i s i o n s  of t h e  S e c u r i t i e s  

A c t s  o v e r  a n  e x t e n d e d  p r i o d  of  t i m e  i n  t h e  o f f e r  and sale of  Old 

Empi re ' s  common s t o c k  and d e b e n t u r e s .  F u r t h e r m o r e ,  C o r t l a n d t  and 

C a n t o r  f a i l e d  t o  m a i n t a i n  and e n f o r c e  a d e q u a t e  s t a n d a r d s  o f  s u p e r v i s i o n .  

T h e i r  d e f e n s e  t o  t h e  c h a r g e s  made a g a i n s t  them was devo id  of  merit .  

S t o n e  w a s  found  t o  be  a c a u s e  o f  t h e  d e n i a l  of r e g i s t r a t i o n  

of  S.A.E. C o r p o r a t i o n ,  a b r o k e r - d e a l e r .  ( S e e  p. 6 h e r e i n a b o v e ) .  I n  

t h e s e  c i r c u m s t a n c e s  i t  i s  conc luded  t h a t  t h e  a p p r o p r i a t e  remedy i n  

t h e  p u b l i c  i n t e r e s t  i s  t h e  r e v o c a t i o n  o f  C o r t l a n d t ' s  r e g i s t r a t i o n  w i t h  

t h e  Commission and i t s  e x p u l s i o n  f rom membership i n  t h e  N a t i o n a l  

A s s o c i a t i o n  o f  S e c u r i t i e s  Dealers, I n c .  

I n  view of t h e  numerous f r a u d u l e n t  r e p r e s e n t a t i o n s  t o  

i n v e s t o r s  made by C a n t o r ,  S t o n e ,  Kramer and Reiter t h e  a p p r o p r i a t e  

s a n c t i o n  i s  t o  b a r  each  one  of them from b e i n g  a s s o c i a t e d  w i t h  a b r o k e r  

o r  d e a l e r .  

Kuehner, Isaacs and Rau a l s o  made g r o s s l y  f a l s e  and m i s l e a d i n g  

s t a t e m e n t s  t o  i n v e s t o r s  b o t h  i n  w r i t i n g  and o r a l l y .  I n  view o f  t h e i r  

numerous and s e r i o u s  v i o l a t i o n s  o f  t h e  a n t i - f r a u d  p r o v i s i o n s  i n  c o n n e c t i o n  
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w i t h  t h e  sale and p u r c h a s e  of Old Empire s e c u r i t i e s ,  t h e y  a l s o  s h o u l d  

b e  b a r r e d  from b e i n g  a s s o c i a t e d  w i t h  a n y  b r o k e r  o r  d e a l e r .  

Sneed a l s o  v i o l a t e d  t h e  a n t i - f r a u d  p r o v i s i o n s  of  t h e  S e c u r i t i e s  

A c t s  as h a s  been p o i n t e d  o u t  i n  d e t a i l  h e r e i n a b o v e .  I t  h a s  been 

s t r e s s e d  on S n e e d l s  b e h a l f  t h a t  h e  l e n t  $112,000 t o  Old Empire d u r i n g  

t h e  p e r i o d  December 1962 t o  A p r i l  1963 and t h a t  h i s  l o s s  of t h i s  sum 

o f  money i n d i c a t e s  t h a t  Sneed e x e r c i s e d  a g e n u i n e  e f f o r t  t o  e x t r i c a t e  

t h e  company f rom i t s  f i n a n c i a l  p red icamen t .  It a l s o  a p p e a r s  t o  i n d i -  

c a t e  a s e n s e  o f  r e s p o n s i b i l i t y  and conce rn  towards  t h e  p u r c h a s e r s  of 

Old Empire s e c u r i t i e s  i n  t h a t  s u c h  l o a n s  were made when t h e  company w a s  

i n  s e r i o u s  f i n a n c i a l  s t r a i t s  and was made t o  p r o t e c t  t h e  inves tmen t  made 

by p u r c h a s e r s  of t h e  s e c u r i t i e s .  An a d d i t i o n a l  ev idence  of t h i s  a t t i t u d e  

w a s  t h e r e t e n t i o n  by Sneed o f  Old  Empire s t o c k  r e s u l t i n g  i n  a l o s s  t o  

him o f  o v e r  $22,000 and a l o s s  o f  o v e r  $17,000 t o  g u a r a n t e e  payment 

t o  a s u p p l i e r  o f  Old Empire.  

I t  appears't o  t h e  examiner  t h a t  Sneed may have  been e n t r a p p e d  

i n t o  t h i s  s i t u a t i o n  i n  p a r t  by h i s  own g u l l i b i l i t y  c o n c e r n i n g  t h e  

t r u t h  o f  D e E l o r z a l s  r e p r e s e n t a t i o n s  t o  him and i n  p a r t  by h i s  reli-

a n c e  upon Kuehner t o  in fo rm him r e s p o n s i b l y  conce rn ing  t h e  company's 

marke t  l e t t e r ,  a n d  was r e s p o n s i b l e  f o r  t h e  d e l i v e r y  of  t h e  A q u s t  market  

I l e t t e r  t o  C a n t o r .  F u r t h e r ,  h e  m i s r e p r e s e n t e d  f i n a n c i a l  f a c t s  t o  Bank 

Rohner .  I n  a d d i t i o n  h e  d i d  n o t  p r o p e r l y  s u p e r v i s e  t h e  a c t i v i t i e s  o f  t h e  

I r e g i s t e r e d  r e p r e s e n t a t i v e s .  He i s  n o t  w i t h o u t  s e r i o u s  r e s p o n s i b i l i t y  i n  

t h i s  matter. 
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It a p p e a r s  t h a t  Sneed h a s  been r e t i r e d  from t h e  b u s i n e s s  of 

La i rd  B i s s e l l .  Although S n e e d l s  v i o l a t i o n s  were s u b s t a n t i a l ,  t h e r e  were 

c a s e  was 

n o t  c o n t r i v e d  as w a s  Kuehner1s .  Based on t h e  e x i s t e n c e  o f  t h e s e  e x t e n u a t i n g  

c i rcumstances ,  t h e  h e a r i n g  examiner h a s  concluded t h a t  it i s  n o t  

n e c e s s a r y  t o  b a r  Sneed and t h a t  a n  a p p r o p r i a t e  s a n c t i o n  would be sus -

pens ion  f o r  a 12-month p e r i o d .  

S i n c e  t h e  i n s t i t u t i o n  o f  t h i s  p roceed ing ,  i t  a p p e a r s  t h a t  

L a i r d  B i s s e l l  h a s  made o r g a n i z a t i o n a l  changes f o r  t h e  purpose of 

p r e v e n t i n g  t h e  r e c u r r e n c e  of t h e  kind of v i o l a t i o n s  which occur red  h e r e .  

I t s  b u s i n e s s  h a s  been i n c o r p o r a t e d  and i t s  o r g a n i z a t i o n  has  been 

r e s t r u c t u r e d .  Major r e s p o n s i b i l i t i e s  of t h e  f i r m  have been d i v e r s i f i e d  

among a number of s e n i o r  o f f i c e r s .  It h a s  s e t  up a compliance committee 

headed by a v i c e  p r e s i d e n t  who was f o r m e r l y  a n  examinerof  t h e  New York 

S tock  Exchange. Fur thermore,  L a i r d  B i s s e l l  h a s  i n s t a l l e d  e l e c t r o n i c  

d a t a  p r o c e s s i n g  equipment which i s  used f o r  compliance p rocesses .  The 

company h a s  e s t a b l i s h e d  an  i n s t i t u t i o n a l  depar tment  whose s o l e  f u n c t i o n  

i s  r e s e a r c h  and t h e  p r e p a r a t i o n  o f  r e p o r t s .  

I n  t h i s  c o n n e c t i o n ,  i t  w i l l  be r e c a l l e d  t h a t  Sneed d i d  not  

o r d i n a r i l y  w r i t e  market l e t t e r s  and i t  is  p o s s i b l e  t h a t  h i s  i n e x p e r i e n c e  

i n  t h i s  f i e l d ,  a l t h o u g h  h e  had been i n  t h e  s e c u r i t i e s  i n d u s t r y  f o r  

many y e a r s ,  l e d  t o  t h e  making o f  r e p r e s e n t a t i o n s  which an exper ienced 

market l e t t e r  w r i t e r  f o r  L a i r d  B i s s e l l  might n o t  have made. I n  a d d i t i o n ,  

L a i r d  B i s s e l l  i s  an  e s t a b l i s h e d  f i r m  w i t h  a  good r e p u t a t i o n .  

L a i r d  B i s s e l l  has  p o i n t e d  o u t  t h a t  i t s  primary b u s i n e s s  comes from 

commissions on t h e  t r a d i n g  o f  l i s t e d  s e c u r i t i e s  and from wholesale  t r a d i n g  

some e x t e n u a t i n g  c i rcumstances .  F u r t h e r  h i s  tes t imony i n  t h i s  
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o f  bank and i n s u r a n c e  s t o c k s .  I t  was p o i n t e d  o u t  by t h e  r e s p o n d e n t s  

t h a t  t h e  f i r m  s p e c i a l i z e s  i n  two h i g h - g r a d e  o v e r - t h e - c o u n t e r  

s e c u r i t i e s , '  C h r i s t i a n a  S e c u r i t i e s  Company and American Express  

Company. I t  c o n d u c t s  v e r y  l i t t l e  t r a d i n g  i n  o v e r - t h e - c o u n t e r  s t o c k .  

An o f f i c e r  of  L a i r d  B i s s e l l  t e s t i f i e d  t h a t  i t s  sales i n  Old Empire 

s t o c k  i n  1962 amounted t o  o n l y  1 / 2 5 t h  o f  1 p e r c e n t  of  L a i r d  B i s s e l l t s  

t o t a l  b u s i n e s s .  Fur the rmore  as h a s  been noted  h e r e i n a b o v e ,  w h i l e  

L a i r d  B i s s e l l  was r e s p o n s i b l e  f o r  t h e  p r e p a r a t i o n  and d e l i v e r y  o f  

t h e  m i s l e a d i n g  August  1962 market  le t ter  d e l i v e r e d  t o  C o r t l a n d t ,  o n e  o f  i t s  

p a r t n e r s  d i r e c t e d  Kuehner t o  r e c o v e r  such le t ter  from C o r t l a p d  t , and 

L a i r d  B i s s e l l  d i d  n o t  i t s e l f  u s e  such,document  i n  t h e  s a l e  of  Old Empire 

s e c u r i t i e s ,  and  l o s t  a p p r o x i m a t e l y  $138,025 i n  c o n n e c t i o n , w i t h  Old  Empire.  

The  v i o l a t i o n s  o f  t h e  a n t i - f r a u d  p r o v i s i o n s  i n  t h i s  c a s e  a r o s e  

from t r a n s a c t i o n s  i n  a n  o v e r -  t h e - c o u n t e r  s e c u r i t y .  C o n s i d e r i n g  t h e  

s e r i o u s  v i o l a t i o n s  i n v o l v e d  i t  a p p e a r s  c l e a r  t h a t  some s a n c t i o n  shou ld  

b e  imposed. However, t h e  r e v o c a t i o n  o f  L a i r d  B i s s e l l t s  r e g i s t r a t i o n  

as recommended by t h e  D i v i s i o n  d o e s  n o t  a p p e a r  t o  t h e  h e a r i n g  examiner  

t o  be t h e  n e c e s s a r y  remedy i n  t h e  p u b l i c  i n t e r e s t .  The h e a r i n g  

examine r  c o n s i d e r s  t h a t  s u s p e n s i o n  o f  L a i r d  B i s s e l l  from membership i n  

t h e  K a t i o n a l  A s s o c i a t i o n  of S e c u r i t i e s  Dealers, I n c .  f o r  a p e r i o d  of 

\6 0  d a y s  i s  a s a n c t i o n  which would be a d e q u a t e  t o  s e r v e  t h e  p u b l i c  i n t e r e s t .  
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A c c o r d i n g l y ,  IT  I S  ORDERED t h a t  t h e  r e g i s t r a t i o n  a s  a b r o k e r  and  

d e a l e r  o f  C o r t l a n d t  I n v e s t i n g  C o r p o r a t i o n  be, a n d  i t  h e r e b y  i s  

revoked and t h a t  C o r t l a n d t  I n v e s  Y'e and it h e r e b y  

i s  e x p e l l e d  from t h e  N a t i o n a l  A s s o c i a t i o n  o f S e c u r i t i e s  D e a l e r s ,  

I n c .  , and  

I T  I S  FURTHER ORDERED t h a t  Melvin  C a n t o r ,  Samuel E. S t o n e ,  

Max R e i t e r ,  Michae l  K r a m e r ,  Hanns E. Kuehner,  Edga r  F. Isaacs and  

Haro ld  J .  Rau b e ,  and t h e y  h e r e b y  are b a r r e d  f rom b e i n g  a s s o c i a t e d  

w i t h  a b r o k e r  o r  d e a l e r ;  a n d  t h a t  from t h e  e f f e c t i v e  d a t e  o f  t h i s  

o r d e r  L o u i s  J .  Sneed b e  suspended from b e i n g  a s s o c i a t e d  w i t h  any  

b r o k e r  o r  d e a l e r  f o r  a  p e r i o d  o f  t w e l v e  months ;  and 

I T  I S  FURTHER ORDERED t h a t  f rom t h e  e f f e c t i v e  d a t e  o f  t h i s  

o r d e r  L a i r d  B i s s e l l  and Meeds is  suspended f rom membership i n  t h e  

N a t i o n a l  A s s o c i a t i o n  o f  S e c u r i t i e s  Dealers, I n c .  f o r  a p e r i o d  o f  

st/ 
t h i r t y  d a y s .  

T h i s  o r d e r  s h a l l  become e f f e c t i v e  i n  a c c o r d a n c e  w i t h  and s u b j e c t  

t o  t h e  p r o v i s i o n s  o f  R u l e  1 7 ( f )  o f  t h e  Commiss ion ' s  R u l e s  o f  E r a c t i c e .  

P u r s u a n t  t o  R u l e  1 7 ( b )  o f  t h e  Commission 's  R u l e s  o f  E r a c t i c e  

a p a r t y  may f i l e  a p e t i t i o n  f o r  Commission r e v i e w  of  t h i s  i n i t i a l  

d e c i s i o n  w i t h i n  15 d a y s  a f t e r  service t h e r e o f  on him. P u r s u a n t  t o  

R u l e  1 7 ( f )  t h i s  i n i t i a l  d e c i s i o n  s h a l l  become t h e  f i n a l  d e c i s i o n  o f  t h e  

%/ 	 To t h e  e x t e n t  t h a t  t h e  proposed  f i n d i n g s  and  c o n c l u s i o n s  s u b m i t t e d  
t o  t h e  H e a r i n g  Examiner are i n  a c c o r d  w i t h  t h e  v i e w s  set f o r t h  
h e r e i n  t h e y  are a c c e p t e d ,  and t o  t h e  e x t e n t  t h e y  are i n c o n s i s t e n t  
t h e r e w i t h  t h e y  are e x p r e s s l y  r e j e c t e d .  
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Commission as t o  e a c h  p a r t y  u n l e s s  h e  f i l e s  a p e t i t i o n  f o r  r ev iew 

p u r s u a n t  t o  R u l e  1 7 ( b )  o r  t h e  Commission, p u r s u a n t  t o  R u l e  1 7 ( c ) ,  

d e t e r m i n e s  on  i t s  own i n i t i a t i v e  t o  r e v i e w  t h i s  i n i t i a l  d e c i s i o n  as 

t o  him. I f  a p a r t y  t i m e l y  f i l e s  a p e t i t i o n  t o  r ev iew o r  t h e  

Commission t a k e s  a c t i o n  t o  r ev iew as t o  a  p a r t y ,  t h i s  i n i t i a l  d e c i s i o n  

s h a l l  n o t  become f i n a l  as t o  t h a t  p a r t y .  

Samuel B i n d e r  
Hear ing  Examiner 

Washington,  D.C. 
September  25,  1967 
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Page 135 - l i n e  15 - I n s e r t  "not" a f t e r  t he  word "was". 

Page 135 - l i n e  16 - I n s e r t  "but was an  a i d e r  and a b e t t o r "  
a f t e r  t h e  words "broker-dealer ."  

Eage 138 - l i n e  21 - Change "60" t o  "30". 

Samuel Binder  
Hearing Examiner 

Washington, D.C. 
October 2,  1967 


