
FILE COPY 
ADMINISTRATIVE PROCEEDING 
FILE NO. 3-145 

UNITED STATES OF AMERICA 

Before the 


SECURITIES AND EXCHANGE COMMISSION 


In the  Matter o f  

F. R ,  BURNS 6; COMPANY (8-4205) 
FLOYD R .  BURNS 

INITIAL DECISION 


Sidney L. F e i l e r  
Hearing Examiner 

Washington, D.  C.  
March 21, 1966 



CONTENTS 
w e  

APPEARANCES . . . . . . . . . . . . . . . . . . . . . . . . . .  1 


I . THEPROCEEDING . . . . . . . . . . . . . . . . . . .  2 


I 1  . FINDINGS OF FACT AND LAW . . . . . . . . . . . . . . .  3 


A . 	The Regis trant  . . . . . . . . . . . . . . . . . .  3 


B . 	 V i o l a t i o n s  o f  t h e  Net Capi ta l  Rule . . . . . . . .  4 


C . 	 V i o l a t i o n s  o f  t h e  Anti-fraud P r o v i s i o n s  

o f  t h e  Exchange A c t  . . . . . . . . . . . . . . .  9 


Conclusions  . . . . . . . . . . . . . . . . . . .  15 


D. 	 V i o l a t i o n s  o f  Reporting and 

Record-Keeping Requirements . . . . . . . . . . .  17 


Conclusions  . . . . . . . . . . . . . . . . . . .  20 


E. 	 V i o l a t i o n s  of Credi t  Regulation8 . . . . . . . .  24 


111 . CONCLUDING FINDINGS; PUBLIC INTEREST . . . . . . . .  26 




ADMINISTRATIVE PROCEEDING 
FILE NO. 3- 145 

UNITED STATES OF AMERICA 
Before  t h e  

SECURITIES AND EXCHANGE COMMISSION 

I n  t h e  M a t t e r  o f  

F. R .  BURNS & COMPANY (8-4205) INITIAL DECISION 
FLOYD R.  BURNS 

APPEARANCES: 	 E. Byron C r o s i e r  and Leo Fred Wyrick, Esqs.  
f o r  t h e  D i v i s i o n  o f  Trad ing  and Markets  

P a u l  C. Duncan, E F ~ .  

2401 F i r s t  N a t i o n s 1  B u i l d i n g  

Oklshoma C i t y ,  Oklahoma 73104, 

f o r  F .  R .  Burns & Company and Floyd R.  Burns 


BEFORE : 	 Sidney L. F e i l e r ,  Hear ing Examiner 



- 2 -

I. THE PROCEEDING 


• 	 The Commission, by order, instituted this proceeding pursuant 

to Sections 15(b) and 15A of the Securities Exchange Act of 1934, as 

amended, ("Exchange Actt1) to determine whether the respondent, F. R. Burns & 

Company ("the registrant"), willfully aided and abetted by the respondent 

Floyd R. Burns, its president, willfully violated the Exchange Act as 

alleged by the Division of Trading and Markets ("Division"); what, if any, 

remedial action is appropriate in the public interest; and whether to permit 

a notice of withdrawal of the registrant from registration to become effec- 

tive, and, if so, whether it is necessary in the public interest and for 

the protection of investors to impose terms and conditions under which the 

said notice of withdrawal may be permitted to become effective. 

The Division alleged in substance that the registrant, aided and 

abetted by Burns, violated applicable provisions relating to the net capital 


to be maintained by brokers and dealers; that it violated anti-fraud pro- 


visions in the Exchange Act by buying and selling securities from customers 


at prices having no reasonable relationship to the prevailing market price; 


that it failed to make and keep current books and records relating to its 


business; that it extended credit to customers in violation of applicable 


regulations; and that it filed a report of financial condition which was 


false and misleading. The respondents filed answers denying any willful 


* 	 violations by them of the Exchange Act. 

Pursuant to notice, a hearin8 was held in Oklahoma City, Oklahoma. 

All parties to the proceeding were represented by counsel. Full opportunity 

to be heard and to examine and cross examine witnesses was afforded ' 
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the parties. At the completion of the presentation of evidence, oppor- 


tunity was afforded the parties to state their position orally on the 


record. Oral argument was waived. Opportunity was then afforded the 


parties for filing proposed findings of fact and conclusions of law, 


or both, together with briefs in support thereof. Proposed findings, 


together with supporting briefs, were submitted on behalf of all parties 


to the proceeding. 


Upon the entire record and from his observetion of the witnesses, 


the undersipned mekes the following: 


11. FINDINGS OF FACT AND LAW 


A. The Registrant 


The registrant, an Oklahoma corporation, has been registered 


as a broker-dealer pursuant to Section 15(b) of the Exchange Act since 


April 15, 1955. At all times here relevant, Floyd R. Burns has been the 


president, a director, and beneficial owner of ten per cent or more of 


the capital stock of the registrant. Registrant is a member of the 


National Association of Securities Dealers, Inc., a national securities 


association, registered pursuant to Section 15A of the Exchange Act ("NASD"). 


Reqistrant and Floyd R. Burns are permanently enjoined by decree 

. of the United States District Court for the Western District of Oklahoma 

entered on April 15, 1965, on consent, from engaging in violations of 

net capital and record-keeping regulations, and credit restrictions, as 

set forth in the Exchange Act and applicable rules (Div. Ex. 1). 
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By letter received April 26, 1965, the registrant notified the 


I - Commission that after March 27, 1965, it had eneeaed in the securities 

business only to the extent neceseary to wind up its affairs and that 


it desired to withdraw as a registered broker-dealer. 


It i~ alleged in the order for this proceeding that during 


the period from about October 31, 1964 to about April 16, 1965, the 


registrant willfully violated, and Burns willfully aided and abetted 

-1/ 

violations of the net capital rule. 

M. D. Leech, a Securities Investigator for the Commission, visited 


the premises of the registrant from February 23 through February 26, 1965, 


and March 23 through March 26, 1965, during which times he made a compre- 


hensive examination of the booke and records of the renistrant. He found 


of October, November, and December, 1964 and January and February, 1965. 


These amounts were as follows: 


3/ 
October 31, 1964 - $ 3,422.10-
November 3Q, 1964 - 61,755.84 
December 31, 1964 - 14,591.21 

-I / The net capital rule, Rule 17 CFR 240.15~3-1, promulgated by the Com- 
mission pursuant to Section 15(c)(3) of the Exchange Act, provides that 

ther provides that the net capital of a broker or dealer is to be com- 

puted by deducting from his net worth "fixed assets and assets which 

cannot be readily converted into cash." 


-3/ This deficiency does not include any deduction for a $50,000 item car- 
ried by the reqistrant as an asset whose inclusion the Division has 



The respondents do not challenge the computations made by Leach 


but they do take issue with his valuation of certain over-the-counter 


stocks in renistrant's portfolio. Leach testified that as to these 


securities he checked for quotations in the Wall Street Journal and 


in the National Daily Quotation Bureau (known as the "sheets"). If 


he did not find any quotations in these sources he aecribed no value to 


the particular over-the-counter issue. The registrant's accountant, 


on the other hand, testified that in preparing financial material, such 


as a financial statement of the registrant aP of October 31, 1964, he 


asked a girl employed in the trading room of the registrant for quota- 


tions on over-the-counter securities and was guided by quotations she 


supplied and some quotations from a local newspaper. The registrant did 


a substantial business in local securities traded over-the-counter and 


the disallowance of value to many securities carried in its portfolio was 


a substantial factor in its being found in violation of the net capital 

-4 / 

rule. 


The Commission has pointed out that Congress, in enacting provi- 


sions with respect to financial responsibility of brokers and dealers, 


intended that brokers should not be permitted to continue operations 


unless they had on P,and cash or liquid assets in the required ratio to 

-5 / 

aecregate indebtedness. In keeping with the statutory purposes the 


-4 / For example, securities valued by the registrant at $53,119.29 in its 
October 31, 1964 financial statement were not included in computations 
made by staff members on examination of the material submitted. (Resps. 
Ex. 2 )  

-5 / John--- W. Yeaman, Inc., Sec. Ex. Act Rel. 7527, p. 4 (Feb. 10, 1965). 



Commission ha$ excluded from assets in computing net capital securities 

-6/ 


for which there was no reedy exchanee or over-the-counter market. 


The sheets published by the National Daily Quotation Bureau 


are recognized as the primary medium for the dissemination of wholesale 


-7/ 
or "insidet1 quotations among professj.onals. The National Association 


of Securities Dealers has established a retail quotation system for over- 


the-counter securities, under which various lists are prepared including 


a national, four regional and supplementary local lists. The Wall Street 


-8 / 
Journal is recognized as a prime source for these quotations. 


The above sources were consulted as source material for quota- 


tions on the over-the-counter securities carried in the registrant's 


portfolio. Securities were excluded from asset computation when quota- 


tions for them could not be found. This approach has received judicial 


approval. In the case of Securities and Exchange Commission v. C. H. 


Abraham 6 Co., 186 F. Supp. 19 (19601, the court epproved the approach of 


a~cribine no value to securities for which no published market quotations 


were contained in the sheets terruina them "assets which cannot be readily 


converted into cash" within the meenin5 of the net capital rule. This was 


-6/ Pioneer Enterprises, Inc., 36 S.E.C. 199, 207 (1955); Whitney-Phoenix 
Co., Inc., 39 S.E.C. 245, 249 (1959). 

-71 Report of Special Study of Securities Markets of the Securities and 
Exchan~e Commission, House Document No. 95, 85th con^., 1st Sess., 
Pt. 2, pp. 595 et seq. 

-81 Report of Special Study, supra, Pt. 2, pp. 630-634. 
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done even though the reqistrant showed some purchases of the securities 


from brokers during the period involved. These were termed self-serving 


purchases and not fulfilling the requirement of demonstrating an independent 

-9/ 

market. 


It i~ recognized that the above publications carry quotations 

in securities which are of interest to securities dealers and investors. 

When the contention is made that securities not listed in these publica- 

tions are readily tradeable, it is incumbent on the party making this 

contention to demonstrate that such an independent market exists. This 

has not been done here. The accountant for the reaistrant testified that 

he obtained his stock valuations from quotations given him by an employee 

in the registrant's trading room. Registrant at that time maintained an 

active interest in local securities, according to its contention. There 

is no proof that there was a market for the securities involved which 

would have permitted their quick disposal at the values given to them. 

Further doubt as to the liquidity of the over-the-counter portfolio of the 

registrant excluded from the computation is raised by the fact that at 

least in one month, October, 1964 there was a concentration in two issues. 

Of the $53,119.29 of securities excluded from registrant's statement of 

that month over $41,000 was concentrated in two issues. In one issue 

repistrant owned 25,268 shares valued at $22,984.50. In another issue it 

held 18,754 shares valued at $1.00 a share. It is recognized that in a 

thin market of over-the-counter securities a small amount of shares may be 

-9/ Supra, at p. 21. 

http:$22,984.50


liquidated with much more ease than a substantial block. Under all 


the circumstances the undersianed concludes that a prima facie case 


has been established demonstrating that the over-the-counter securities 


of registrant should have been excluded from the net capital computation 


and that the respondents have not come forward with any evidence justi- 


fyinp a contrary conclusion. 


The respondents urge that in any event any violations which may 


have occurred were not willful. Lt is pointed out that the computations 


of value of the over-the-counter securities in question were made by the 


registrant's accountant and it is ascerted that the respondents relied 


upon him. However, it is clear that the registrant's accountant relied 


on the reqistrant as his source for valuation of these securities. This 


was a matter within the expertise of the respondents and they could not 


shirk their duty to codply with the net capital rule by failing to make 


sure that the securities were properly valued. 


The registrant's accountant further testified that some of the 

securities exc-luded from computations made in this proceeding were 

included in earlier filings which were not challenged. While no specific 

evidence weF submitted en thic point, the fact that this may have occurred 

furnishes no justification for the respondents disregarding their obliga- 

10/ 


tions under the Exchan~e Act and applicable rules- Respondents also assert 


-10/ See Robert H. Davis, 40 S.E.C. 994 (1962); Midland Securities, Lnc., 
40 S.E.C. 333, 340 (1960); Ernest F. Boruski, Jr., 40 S.E.C. 258, 
261 (1960). 



t h a t  t h e  va lue  o f  t hese  s e c u r i t i e s  i s  demonstrated by t h e  a b i l i t y  of t h e  

r ~ e i s t r a n tt o  l i q u i d a t e  i t s  bus ines s  and pay o f f  c r e d i t o r s .  The f a c t  

t h a t  t h e  s e c u r i t i e s  may have had an i n t r i n s i c  va lue  which u l t i m a t e l y  

enabled t h e  r e g i s t r a n t  t o  l i q u i d a t e  s u c c e s ~ f u l l ya l s o  does not  excuse 

the  v i o l a t i o n .  The Commiscion has  pointed ou t  i n  t h e  Yeaman case ,  supra ,  

t h a t  t h e  e s s e n t i a l  o b j e c t  i s  t o  a s su re  s u f f i c i e n t  l i q u i d i t y  t o  meet obl iga-

t i o n s  t o  customers on reasonable demand. The undersigned concludes t h a t  

t h e  r e q i s t r a n t  v i o l a t e d  t h e  n e t  c a p i t a l  rule i n  t h e  months s p e c i f i e d  

above, and was a ided  and abe t t ed  by Floyd R.  Burns i n  t h i s  v i o l a t i o n  

and t h a t  t h e  v i o l a t i o n s  were w i l l f u l  w i th in  t h e  meaning of t h e  Exchange 
111-

A c t .  

C. V io l a t ions  of the  Anti-fraud Provis ions  
of t he  Exchange Act 

I t  is  f u r t h e r  a l l e g e d  i n  t he  o rde r  f o r  t h i s  proceeding that du r ing  

the  period from October 31, 1964 t o  about  Apr i l  14, 1965 r e g i s t r a n t  

w i l l f u l l y  v io l a t ed  Sect ion l S ( c ) ( l )  of  the  Exchange Act and Rule 17 CFR 

240.15~1-2 thereunder  and Burns w i l l f u l l y  a ided  and a b e t t e d  such v i o l a t i o n s  

i n  t h a t  they so ld  s e c u r i t i e s  t o  and purchased s e c u r i t i e s  from customers a t  

11/ Harry Marks, 25 S.E.C. 208, 220 (1947); George W. Ch i l i an ,  37 S.E.C.-
384 (1956); E. W. Hughes & Company, 27 S.E.C. 629 (1948); H u ~ h e sJ .  
S E .C - 9  174 F. 2d 969 (C.A.D.C.  1949); Shuck & Co., 38 S.E.C. 69 
(1957);  Car l  M .  Loeb, Rhoades & Co., 38 S.E.C. 843 (1959); I r a  Haupt 
& Company, 23 S.E.C. 589, 606 (1946); Van Alstyne,  Noel & Co., 22 S.E.C. 
176 (1946); Thompson ROFS S e c u r i t i e s  Co., 6 S.E.C. 1111, 1122 (1940); 
Churchi l l  S e c u r i t i e s  Corp., 38 S.E.C. 856 (1959).  
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p r i c e s  having no reasonable  r e l a t i o n s h i p  t o  t h e  p r e v a i l i n g  market p r i c e  

- of  such s e c u r i t i e s  o r  t o  r e g i s t r a n t ' s  contemporaneous c o s t  f o r  o r  p r i c e s  
-12/ 

a t  which r e g i s t r a n t  contemporaneously s o l d  such s e c u r i t i e s .  Leach 

t e s t i f i e d  t h a t  i n  t h e  cou r se  of h i s  examinat ion of  t h e  books and r eco rds  

of t h e  r e g i s t r a n t  he checked r e g i s t r a n t ' s  d e a l i n g s  w i th  customers  f o r  t h e  

two-month per iod  of  November-December, 1964 and found t h a t  o f  t h e  111 

dea le r -cus tomer  t r a n s a c t i o n s  d u r i n g  t h a t  pe r iod  t h e r e  were 55 i n  which 

-12/ The aforement ioned Sec t i on  and Rule a r e  sometimes r e f e r r e d  t o  as  t h e  
a n t i - f r a u d  p r o v i s i o n s  o f  t h e  Exchange A c t .  The composite e f f e c t  o f  
t h e s e  p rov i s i one ,  as a p p l i c a b l e  he r e ,  is  t o  make unlawful  t h e  u se  o f  
t h e  mails o r  t h e  i n s t r u m e n t a l i t i e s  o f  i n t e r s t a t e  commerce i n  
connec t ion  w i th  t h e  purchase o r  s a l e  o f  any s e c u r i t y  by any u n t r u e  
s t a t emen t  of a m a t e r i a l  f a c t  and t o  any omission t o  s t a t e  a material 
f a c t  necessa ry  i n  o r d e r  t o  make t h e  o ta tements  made, i n  t h e  l i g h t  o f  
t h e  c i rcumstances  under  which they are made, no t  mis lead ing ,  o r  any  
act ,  p r a c t i c e ,  which o p e r a t e s  o r  would o p e r a t e  as a f r aud  o r  d e c e i t  
upon any person.  

The Commission has  s t a t e d ,  

"The r e l a t i o n s h i p  of  a s e c u r i t i e s  d e a l e r  t o  h i s  c l i e n t s  is no t  
t h a t  o f  a n  o r d i n a r y  mercahnt t o  h i s  customers .  I n h e r e n t  i n  t h e  
dea le r -cus tomer  relationship is  t h e  impl ied r e p r e s e n t a t i o n  
t h a t  t h e  customer w i l l  be d e a l t  w i th  hones t l y  and f a i r l y  and 
i n  accordance wi th  t h e  e s t a b l i s h e d  s t a n d a r d s  o f  t h e  p ro f e s s ion .  
We have c o n s i s t e n t l y  he ld  t h i s  v i t a l  r e p r e s e n t a t i o n  i r  rendered 
f a l s e  and works a f r aud  o r  d e c e i t  upon customer8 when t h e  d e a l e r  
cha rge s  p r i c e s  no t  reasonably  r e l a t e d  t o  t h e  p r e v a i l i n g  market 
p r i c e s ,  wi thout  d i s c l o s i n g  t h a t  f a c t ,  and t h i s  p r i n c i p l e  
has  been s u s t a i n e d  upon j u d i c i a l  review." 

(k. H. Keller. Jr., 38 S.E.C. 900, 905 ( f o o t n o t e s  omi t t ed )  (1959) ) ;  
See t o  t h e  same e f f e c t  H u r r a y h i l l  Investment  Comwnv, 40 S.E.C. 612, 
615 (1961);  Lawrence R s ~ ~ e e ,  607, 610 (1961).40 S.E.C. 

The NASD has enunc ia ted  a similar p r i n c i p l e  as part of  i ts  "Rules 
of  F a i r  P r a c t i c e "  ( A r t .  111, Sec. 1 ) .  I t  h s  i n r t r u c t e d  i t 8  District 
Business  Conduct Co~lmitteest o  keep i n  mind t h e  r e r u l t s  o f  a rurvey  
showing a s u b s t a n t i a l  m a j o r i t y  of  t h e  t r a n s a c t i o n s  involved baing made 
a t  mark-ups of f i v e  pe r cen t  o r  less. The phi losophy expressed  ha s  been 
r e f e r r e d  t o  as t h e  "5% Pol icy"  (NASD Manual, p. C-1-21. 
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2 1  


t h e r e  was a mark-up o r  mark-down by t h e  r e g i s t r a n t  i n  exce s s  o f  5%. The 

D iv i s i on  con tends  t h a t  t h e r e  charge8  were exceos ive  and t h a t  t h e s e  t r a n r -  
-

a c t i o n s  were made wi thout  reaeonable  r e l a t i o n s h i p  t o  t h e  p r e v a i l i n g  mrrrket 

p r i c e  of t h e  s e c u r i t i e s  involved o r  t o  r e g i r t r a n t ' s  contemporaneour c o r t  f o r  

o r  p r i c e s  a t  which r e g i s t r a n t  contemporaneouely s o l d  such  s e c u r i t i e s .  A 

c h a r t  prepared by Leach summarizing h i s  f i n d i n g s  is  i n  ev idence  (Div. Ex. 16) .  

l n  making h i s  c a l c u l a t i o n  of  percen tage  o f  mark-up o r  mark-down Leach used 

t h e  r e g i s t r a n t ' s  c o s t  o f  purchase o r  sale i n  a same-day t r a n s a c t i o n .  (Tr .  

257). He found such  d a t a  a v a i l a b l e  i n  52 transactions. I n  t h r e e  i n r t a n c e s  

where same-day t r a n s a c t i o n s  d i d  no t  occu r  Leach used q u o t a t i o n s  from t h e  

Nat ional  Quotat ion Bureau s h e e t o  o r  t h e  W a l l  S t r e e t  Jou rna l .  According t o  

Leach h i s  c a l c u l a t i o n s  revea led  t h e  fo l l owing  percen tagec  o f  mark-upe o r  

mark-downs : 


Range o f  5 . 1 t o  7.5% - 18 


Range o f  7.6 t o  10% - 9 


Over 10%up t o  60% - 28 


Tota 1 55 

The D iv i s i on  con tends  t h e t  t h e  aforement ioned markups and markdowns 

were v i o l a t i v e  of  t h e  Exchange A c t .  

The respondents  a r g u e  t h a t  t h e  Div i s ion  has miscons t rued  t h e  law 

&j/ The term "mark-up" is g e n e r a l l y  d e f i n e d  ac a charge  added on t o  t h e  
* 

c o s t  of  t h e  s e c u r i t y  s o l d  a customer.  The t e n a  "mrk-down" is  d e f i n e d  
as a d i f f e r e n t i a l  from t h e  market  p r i c e  pa id  a customer  on a sale 
made by him t o  t h e  broker .  



misplaced emphasis on d e a l e r ' s  c o s t .  I t  ha s  summarized i t s  p o s i t i o n  i n  t h e  

f 01lowing language, 

"The r e g i s t r a n t  con tends  t h a t  t h e  c u r r e n t  market p r i c e  
is  a ques t i on  o f  f a c t  t o  be determined a f t e r  c o n s i d e r a t i o n  
o f  a l l  t h e  sur rounding  f a c t s  and c i rcumstances ,  and tha t  
contemporaneous c o s t  i s  n o t  t h e  s o l e  f a c t o r  t o  be 
cons idered ,  bu t  that t h e  Hearing Examiner may, and should 
cons ide r  o t h e r  market q u o t a t i o n s  i n  t h e  d a i l y  s h e e t s  and 
l o c a l  newspapers; and may, and should ,  make a l lowances  t o  
a d j u s t  t h e  p r i c e s  pa id  t o  d e a l e r s  i n  o r d e r  t o  p rope r ly  
r e f l e c t  t h e  p r i c e  t o  a retail customer;  end may, and should ,  
cons ide r  t h e  tes t imony o f  t h e  r e g i s t r a n t  as t o  t h e  p r e v g i l i n g  
market  p r ice . "  (Resps. B r .  p. 27) .  

To suppor t  t h e i r  c o n t e n t i o n ,  t h e  respondents  submi t ted  a d e t a i l e d  

a n a l y s i s  of  t h e  t r a n s a c t i o n s  a t t a c k e d  by t h e  D iv i s i on  (Resps. Ex. 25). 

Accordingly t o  t h i s  a n a l y s i s ,  38 o f  t h e  55 t r a n s a c t i o n s  r e l i e d  on by t h e  

Div i s ion  involved s e c u r i t i e s  l i s t e d  i n  t h e  Nat ional  Quota t ion  Bureau 

s h e e t s  - - i n  some i n s t a n c e s  by a s u b s t a n t i a l  number o f  b rokers .  A l o c a l  

newspaper c a r r i e d  same-day' q u o t a t i o n s  f o r  c e c u r i  t ies involved  i n  29 of  t h e  

55 t r a n s a c t i o n s  l i s t e d  by t h e  Div i s ion .  A s  t o  t h e  t r a n s a c t i o n s  n o t  l i s t e d  

i n  e i t h e r  t h e  s h e e t s  o r  t h e  l o c a l  newspaper, t h e  r e g i s t r a n t  i t  is contended,  

i n  a l l  bu t  one i n s t a n c e ,  mainta ined f i r m ,  c o n s i s t e n t  markets .  

According t o  t h e  respondents  a n a l y s i s  o f  t h e  "Dealers Market" 

(Quota t ions  i n  t h e  s h e e t s  and t h e  r e g i s t r a n t ' s  q u o t a t i o n s ) ,  and a f t e r  

c o n s o l i d a t i n g  t e n  t r a n s a c t i o n s  which i t  claimed were p a r t  o f  o t h e r  

t r a n s a c t i o n s ,  t h e  respondents  concluded t h a t  t h e r e  were 11 mark-ups i n  

excess  o f  52, w i th  9 rang ing  from 5.1 t o  7.5 pe r cen t  and two mark-ups 

ranging from 7.6 t o  10.0 percen t .  According t o  respondents  a n a l y s i s  o f  

t h e  "RetBil  Market" (mark-ups from wholesale  q u o t a t i o n s  and newspaper 



q u o t a t i o n s )  t h e r e  was on ly  one t r a n s a c t i o n  i nvo lv ing  a mark-up i n  exce s s  

o f  5 pe r cen t .  The D iv i s i on  does  n o t  cha l l enge  t h e  c m p u t a t i o n s ,  but  does  

d i f f e r  from t h e  respondents  as t o  t h e  l e g a l  s t anda rd  a p p l i c a b l e  i n  

a s c e r t a i n i n g  t h e  f a i r n e s s  of t h e  mark-ups and mark-downs. 

The v a l i d i t y  o f  mark-ups and mark-downs bo th  under  t h e  Rules o f  

t h e  NHSD and under  t h e  a n t i - f r a u d  p r o v i s i o n s  o f  t h e  Exchange A c t  has been 

cons idered  by t h e  Commission i n  numerous d e c i s i o n s .  Ln t h e  N a f t a l i n  6 

-14/ 
Go.. l n c . ,  t h e  Commission s t a t e d ,  

"We n o t e  that t h e  NASD mark-up p o l i c y  e x p r e s s l y  
states t h a t  ' [ i ]n  t h e  absence  of o t h e r  bona f i d e  
ev idence  of t h e  p r e v a i l i n g  market ,  a member's own 
contemporaneous c o s t  is  t h e  b e s t  i n d i c a t i o n  of  t h e  
p r e v a i l i n g  market p r i c e . '  The u s e  o f  contemporaneous 
c o s t  as  a n  a p p r o p r i a t e  base  upon which t o  c m p u t e  
mark-ups i n  r e t a i l  t r a n s a c t i o n s ,  ' ab sen t  c o u n t e r v a i l i n g  
ev idence , '  has  f r e q u e n t l y  been recognized i n  o u r  
d e c i s i o n s  and has  been a f f i rmed  by t h e  c o u r t s .  Thio 
r u l e  merely  r e f l e c t s  a r ecogn i t i on  o f  t h e  f a c t  t h a t  t h e  
p r i c e s  paid  f o r  a s e c u r i t y  by a d e a l e r  i n  actual t r a n s a c t i o n s  
c l o s e l y  r e l a t e d  i n  t i m e  t o  h i s  sales are normally a 
h igh ly  r e l i a b l e  i n d i c a t i o n  o f  t h e  p r eva i  l i n g  market  pr ice ."  
(Supra ,  p. 4, f o o t n o t e s  omi t ted . )  

The evidence of p r e v a i l i n g  market  p r i c e  f r e q u e n t l y  o f f e r e d  t o  outweigh 

t h e  f a c t  o f  a d e a l e r ' s  a c t u a l  c o e t  are "bid" and "aok" q u o t a t i o n s  

ob t a ined  f r m  t h e  Nat iona l  Quota t ion  Bureau s h e e t s  o r  through a n  i n t e r -  

d e a l e r  network. A s  t o  t h i s ,  t h e  Commission po in ted  o u t  t h a t  t h e s e  

q u o t a t i o n s ,  p a r t i c u l a r l y  f o r  low-pr iced s p e c u l a t i v e  i s s u e s ,  do  n o t  

n e c e s s a r i l y  r e p r e s e n t  p r i c e s  a t  which t r a n s s c t i o n s  are a c t u a l l y  

-14/ Sec. Exch. A c t  R e l .  7220 (Jan.  10, 1964). 



consummated. Fur ther  nego t i a t i ons  between buyer and seller u r u a l l y  precede 

an a c t u a l  t r ansac t ion .  The Commisrion reaff i rmed i t 8  p o r i t i o n  of r e f u s i n g  t o  

accep t  published quo ta t ions ,  i n  l i e u  of  contemporaneour c o r t r ,  a8 t h e  b e r t  

evidence of p r e v a i l i n g  market p r i c e ,  a l though permi t t ing  t h e i r  u r e  as t h e  

base f o r  computing mark-up0 o r  mark-down8 i n  t he  abrence of  evidence of  

same-day c o s t s .  

The use  of same-day c o s t s  as a proper  bas18 on which t o  compute 

mark-ups and mark-down8 and t h e  use  of quo ta t ion r  i n  t he  s h e e t s  when no 

contemporaneous c o s t  p r i c e  i r  a v a i l a b l e  har  been reaf f i rmed i n  dec i s ion8  

a f t e r  Naf ta l in .  

I n  subs tance ,  t h e  respondents a rgue  t h a t  d a t a  r o h i t t e d  by them 

(Resps. Ex. 25) c o n s t i t u t e  "counterva i l ing  evidence" o f  t h e  type warrant ing 

t h e  use  of  a measure o t h e r  than contemporaneous coot  a o  a ba r  upon which 

t o  compute the  r e g i s t r a n t ' s  mark-up8 and mark-downs. They have submit ted 

an  a n a l y s i s  of  a "Dealers Market" l i s t i n g ,  f o r  t h e  t r a n r a c t i o n r  involved 

here,  r e g i r t r e n t ' s  a s k  and the  high a r k  quota t ion  i n  t h e  r h e e t r  and mark-ups 

-15/ H e r r i t t .  Vickers.  Inc. ,  Sec. Exch. Act.Re1. 7409, Sept.  2 ,  1964, 
a f f ' d  353 F.2d 293 (1965); Samuel B. F r u n  & C-, Sec. Exch. 
Act R e l .  No. 7407, Sept. 3, 1964 ( r e j e c t i o n  of a n  ind iv idua l  f i r m ' s  
s t a t e d  profeee iona l  o f f e r  a8 the  b e r t  evidence o f  t h e  p r s v a i l i n g  
market) ;  Coate l lo .  Rurro t to  6 Co., Sec. Exch. Act Rel. No. 7729, 
October 22, 1965 ( r e j e c t i o n  of use  o f  a p p l i c a n t l r  a r k  p r i c e r ) ;  
Arnold S e c u r i t i e s  Core., Sec. Exch. Act Rcl. 7813, Feb. 7,  1966 
( r e j e c t i o n  o f  sales a t  f i g u r e r  s l i g h t l y  higher  than o f f e r i n g  p r i c e s  
i n  t he  r h e e t r ) ;  Kenneth B. Stuckey, Sec. EYch. A c t  Rel. 7813, 
February 15, 1966 (retail newrpsper quo ta t ions  held i n r u f f i c i e n t  to 
overcome f o r c e  o f  a p p l i c r n t ' r  con tuporaneour  c o r t r  i n  d e t e a i n i n g  
f a i  r n e r r  of h i 6 mark-upr) . 



from thooe f i g u r e s .  They have used similar b i d  f i g u r e s  i n  computing 

mark-downs. However, they  hove n o t  o u b s i t t e d  proof t h a t  t h o r e  f i g u r e r ,  

w i t h  r e a s o n a b l e  mark-ups or mark-downs are b e t t e r  i n d i c a t o r 8  of p r e v a i l i n g  

market p r i c e  t h a n  contemporaneous coo t .  The q u o t a t i  on8 are no  c e r t a i n  

i n d i c s t o r  t h a t  t r a d i n g  a c t i v i t y  was o c c u r r i n g  i n  t h e  over - the -counte r  

market  on t h a t  d a t e  o r  a t  t h e  p r i c e s  i n d i c a t e d .  

Conc lus ions  

The r e s p o n d e n t s  have n o t  p r e s e n t e d  any ev idence  w a r r a n t i n g  a 

d e p a r t u r e  from t h e  u s e  of t h e  s t a n d a r d  of  same-day c o s t s  i n  e v a l u a t i n g  

t h e  f a i r n e s s  of  mark-ups o r  mark-downs i n  t h i s  proceeding.  The 

c o u n t e r v a i l i n g  ev idence  s u k n i t t e d  i s  o f  a n a t u r e  which t h e  Commission 

has  c o n s i s t e n t l y  h e l d  should on ly  be r e s o r t e d  t o  when c u r r e n t  c o s t  

f i g u r e s  a r e  n o t  a v a i l a b l e .  

The responden ts  contend that i n  f a c t  t h e r e  are 45 mark-up o r  

mark-down t r a n s a c t i o n s  involved h e r e  i n s t e a d  of  t h e  55 s e t  f o r t h  by t h e  

D i v i s i o n  i n  i ts  a n a l y s i s .  The responden ts  d o  n o t  c h a l l e n g e  t h e  f a c t  

that t h e  t r a n s a c t i o n s  l i s t e d  by t h e  D i v i s i o n  were a c t u a l l y  e n t e r e d  on 

t h e  r e g i s t r a n t ' s  books as set f o r t h  b u t  m a i n t a i n  t h a t  c e r t a i n  t r a n s a c t i o n s  

o c c u r r i n g  on t h e  same day were u n i t  t r a n s a c t i o n s  t o  t h e  same customer  

r a t h e r  t h a n  t h e  s e v e r a l  t r a n s a c t i o n s  l i s t e d .  Accep t ing  t h e  r e s p o n d e n t s '  

c o n t e n t i o n ,  t h e  r e v i s e d  list of  t h e  mark-ups and mark-downs is ar 

f o l l o w s :  



-
Range of  5.19, t o  7.5% 15 

Range o f  7.6 t o  10% - 8 

k n g e  over  10% - 22 

To ta l  45 

Some of t h e  mark-ups i n  t h e  over  109. range were s u b s t a n t i a l l y  above 

t h a t  f i g u r e  and ranged up to 50%and 60X. The Commission has  held t h a t  
-14/ 

mark-ups o f  more than  10%a r e  u n f a i r  i n  t he  sale o f  low pr iced  s e c u r i t i e s .  

I t  is  concluded t h a t  t h e  r e g i s t r a n t  w i l l f u l l y  v i o l a t e d  t h e  a n t i - f r a u d  

p rov i s ions  of  t h e  Exchange A c t  and Rule 17 CFR 240 .15~1-2  thereunder .by  

s e l l i n g  s e c u r i t i e s  t o  and purchasing s e c u r i t i e s  from customers a t  p r i c e s  

having no reasonable  r e l a t i o n s h i p  t o  t h e  p r e v a i l i n g  market p r i c e  of  such 

s e c u r i t i e s  o r  t o  r e g i s t r a n t ' s  contemporaneous c o s t  f o r  o r  p r i c e s  r e g i s t r a n t  

contemporaneously so ld  such s e c u r i t i e s .  It i s  f u r t h e r  concluded t h a t  s a i d  

v i o l a t i o n s  were w i  l l f u l .  

Burns was t h e  r e g i s t r a n t  c h i e f  o f f i c e r .  It was h i s  o b l i g a t i o n  t o  

supe rv i se  t h e  r e g i s t r a n t ' s  bus iness  s o  as t o  s a t i s f y  a l l  a p p l i c a b l e  l e g a l  

requirements. Burns had the  r e s p o n s i b i l i t y  t o  e x e r c i s e  adequate  

-14/ Cos t e l l o .  Russot to  & Co., Sec. Exch. A c t  Rel. 7729 (kt. 22, 1965); 
Ross S e c u r i t i e s .  I n c . ,  40 S.E.C. 1064, 1066 (1962). 

/ 	 Merritt. Vickers.  l nc . ,  Sec. h c h .  A c t  Rel. 7409, p. 8 (1964). A f f ' d  
353 F.2d 293 (1965); S u t r o  Bros. b Co., Sec. Exch. Act Rel. 7053, 
p. 11 (Apr. 10, 1963); S u t r o  Bros. 6 Co., Sec. Exch. A c t  R e l .  7052, 
p. 19 (Apr. 10, 1963); Reynolds & Co., 39 S.E.C. 902, 917 (1960); 
Shearson. H a m m i l l  & Co., Sec. Erch. Act R e l .  7743 (Nov. 12, 1965). 



I 
I 

s u p e r v i s i o n  o v e r  t h e  r e g i s t r a n t ' s  employees  t o  make s u r e  t h a t  t r a n s a c t i o n s  
-16/  

t h e y  accompl i shed  were made w i t h  due  r e g a r d  t o  a p p l i c a b l e  s t a n d a r d s .  

H e  d i d  n o t  f u l f i l l  t h e s e  o b l i g a t i o n s .  L t  is conc luded  t h a t  Burns  w i l l f u l l y  
-

a i d e d  and a b e t t e d  t h e  a f o r e m e n t i o n e d  v i o l a t i o n s  by t h e  r e g i s t r a n t .  

D .  	 V i o l a t i o n s  o f  R e p o r t i n g  and 

Record-Keeping Requirements  


L t  i s  f u r t h e r  a l l e g e d  i n  t h e  o r d e r  f o r  t h i s  p r o c e e d i n g  t h a t  t h e  

r e g i s t r a n t  v i o l a t e d  r e p o r t i n g  r e q u i r e m e n t s  u n d e r  t h e  Exchange A c t  and  

Burns w i l l f u l l y  a i d e d  and  a b e t t e d  s u c h  v i o l a t i o n  i n  t h a t  r e g i s t r a n t  and 

Burns f i l e d  a r e p o r t  o f  f i n a n c i a l  c o n d i t i o n  o f  t h e  r e g i s t r a n t  which was 

f a l s e  and  m i s l e a d i n g  by o v e r s t a t i n g  a s s e t s  a n d  u n d e r s t a t i n g  l i a b i l i t i e s .  

L t  i s  f u r t h e r  a l l e g e d  t h a t  i n  c o n n e c t i o n  w i t h  t h e  above v i o l a t i o n ,  and  i n  

o t h e r  r e s p e c t s ,  t h e  r e g i s t r a n t  w i l l f u l l y  v i o l a t e d  and Burns w i l l f u l l y  a i d e d  

and a b e t t e d  v i o l a t i o n s  of t h e  r e c o r d - k e e p i n g  r e q u i r e m e n t s  u n d e r  t h e  

-1 7 /  
Exchange Act  . 

-16/  A l d r i c h ,  Aco t t  & Co.. Lnc.,  40 S.E.C. 775 (1961) ;  L u c y l e  H o l l a n d e r  
F e i g i n ,  40 S.E.C. 594 (1961) ;  F l o y d  A. A l l e n  & Co.. I n c . ,  35 S.E.C. 
176 (1953) ;  C h a r l e s  E. B a i l e y  b Co,, 35  S.E.C. 33 (1953) ;  W. M. B e l l  & 
C o . ,  I n c . ,  29 S.E.C. 790 (1949) .  

-17 /  S e c t i o n  1 7 ( a )  s f  t h e  Exchange A c t  r e q u i r e s  e v e r y  r e g i s t e r e d  b r o k e r  o r  
d e a l e r  t o  keep  s u c h  books and  r e c o r d s  and  make s u c h  r e p o r t s  as t h e  Com- 
m i s s i o n  by a p p r o p r i a t e  r u l e s  and  r e g u l a t i o n s  may p r e s c r i b e  as n e c e s s a r y  
o r  a p p r o p r i a t e  i n  t h e  p u b l i c  i n t e r e s t  o r  f o r  t h e  p r o t e c t i o n  o f  i n v e s t o r s .  
R u l e  17 CFR 240.17a-3  s p e c i f i e s  t h e  books and r e c o r d s  which  must  be  k e p t ,  
w h i l e  Ru le  17 CFR 240.17a-5 r e q u i r e s  e v e r y  r e g i s t e r e d  b r o k e r  and  d e a l e r  
t o  f i l e  d u r i n g  e a c h  c a l e n d e r  y e a r  a r e p o r t  of  h i s  f i n a n c i a l  c o n d i t i o n .  

The r equ i remen t  t h a t  r e c o r d s  be k e p t  and  r e p o r t s  be f i l e d  by r e g i -  
s t e r e d  b r o k e r - d e a l e r s  embodies t h e  r e q u i r e m e n t  t h a t  s u c h  r e c o r d s  and  re-
p o r t s  be t r u e  and c o r r e c t .  Lowel l  Niehuhr  & Co., 18 S.E.C. 471 ( 1 9 4 5 ) ;  
P i l a r i m  S e c u r i t i e s ,  Lnc.,  39 S.E.C. 172 ( 1 9 5 9 ) ;  Herman Bud Ro thba rd ,  39 
S.E.C. 253 ( 1 9 5 9 ) ;  Talmage Wilcher .  I n c . ,  39 S.E.C. 936 ( 1 9 6 0 ) ;  J o s e p h  
E r n e s t  Murray,  38 S.E.C. 460 (1958) ;  _Donald L. T i f f a n y ,  Inc . ,  37 S.E.C. 
8 4 1  (1957) .  



The D i v i s i o n  a l l e g e s  t h a t  t h e  r e g i s t r a n t  f i l e d  w i th  t h e  Commission 

on December 15,  1964, a Statement  of F i n a n c i a l  Condi t ion ,  a s  of October  31,  

1964, which was f a l s e  and mis lead ing .  I n  t h i s  connec t ion ,  i t  i s  f u r t h e r  

a l l e g e d  t h a t  t h e  r e g i s t r a n t  a i ded  and a b e t t e d  by Burns improper ly  t r e a t e d  

a $50,000 i t em as a n  a s s e t .  The background of  t h i s  i t e m  is  a s  fo l lows :  

Edward B. Kennedy, P r e s i d e n t  of Kennedy Inves tments ,  I n c . ,  a r e g i -

s t e r e d  b roke r -dea l e r  a t  T u l s a ,  Oklahoma, had had many d e a l i n g s  w i th  t h e  

r e g i s t r a n t ,  through Burns, i nvo lv ing  very  s u b s t a n t i a l  sums. According t o  

Kennedy, i n  J u l y ,  1964 he had r ece ived  $60,000 i n  c a s h  from an  i n v e s t o r -

c l i e n t  t o  be used t o  purchase c e r t a i n  Oklahoma C i t y  bonds. Kennedy as-

s e r t e d  t h a t  he tu rned  ove r  $50,000 of t h i s  money to Burns w i th  i n s t r u c t i o n s  

t o  buy t h e  bonds when they  became a v a i l a b l e  and t h a t  he  later tu rned  ove r  

an  a d d i t i o n a l  sum i n  exces s  of $8,000 f o r  t h e  same purpore .  A r e c e i p t  i s  

i n  ev idence  da t ed  J u l y  24, 1964, s i gned  by Burns, i n  which he acknowledged 

r e c e i p t  of $50,000 from Kennedy. 

On aepternber 23, 1964, Kennedy wrote Burns and t h e  r e g i s t r a n t ,  s t a t i n g  

t h a t  t h e  bonds were now being i s sued  and c a l l e d  upon t h e  r e g i s t r a n t  and 

Burns t o  make d e l i v e r y .  Desp i te  t h i s ,  Kennedy t e s t i f i e d ,  he d i d  not r e -

c e i v e  any bonds from t h e  r e g i s t r a n t  and was unab le  t o  s e e  Burns whep he a t -

tempted t o  meet him a t  h i s  o f f i c e o .  H e  engaged an  a t t o r n e y  t o  p r Q t e c t  h i s  

i n t e r e s t s .  On Uctober  19,  1964, Burns wrote him complaining of  some of 

t h e  t a c t i c s  used by Kennedy, a s s e r t i n g  t h a t  t h e  $50,000 was money owed him 

a r i s i n g  o u t  of a j o i n t  account  i n  t h e  s t o c k  of I n v e s t o r s  Counsel,  I n c . ,  

s ugges t i ng  t h a t  t h e r e  be a n  account ing  between them, and t h a t  t h e  m a t t e r  

be t aken  t o  c o u r t  i f  necessa ry  (Div.  Ex. 8) .  Even tua l l y  t h e  matter was 



s e t t l e d  by t h e  r e s p o n d e n t s  h e r e i n  p a y i n g  Kennedy $30,000 and a l s o  d e -  

l i v e r i n g  20 ,000 s h a r e s  o f  s t o c k  i n  a company, which s h a r e s  had o n l y  a 

nominal v a l u e  (Div .  Ex .  9 ,  1 0 ) .  

A s  p r e v i o u s l y  i n d i c a t e d ,  Burns took  t h e  p o s i t i o n  i n  h i s  d e a l i n g s  

w i t h  Kennedy t h a t  h e  had had a j o i n t  a c c o u n t  w i t h  him i n  t h e  s t o c k  of  

I n v e s t o r s  C o u n s e l ,  I n c .  H e  s o  t e s t i f i e d  i n  t h i s  p r o c e e d i n g .  Kennedy 

d e n i e d  t h a t  h e  had e v e r  had a j o i n t  a c c o u n t  of  any k i n d  w i t h  r e g i s t r a n t  

o r  Burns o r  any o t h e r  a r r angement  p r o v i d i n g  t h a t  h e  a n d  e i t h e r  r e g i s t r a n t  

o r  Burns were t o  s h a r e  i n  t h e  p r o f i t s  and l o s s e s  of  any  e n t e r p r i s e .  

Burns a d m i t t e d  t h a t  he  c o u l d  n o t  p roduce  a n y  proof of  t h e  e x i s t e n c e  of a 

j o i n t  a c c o u n t .  

M a r j o r i e  d o r k ,  who had s e r v e d  as r e g i s t r a n t ' s  bookkeeper  f o r  f i v e  

o r  s i x  y e a r s  u n t i l  h e r  r e s i g n a t i o n  o n  F e b r u a r y  1, 1965,  c o r r o b o r a t e d  

Kennedy 's  t e s t i m o n y  by s t a t i n g  t h e r e  had n e v e r  been any  j o i n t  a c c o u n t  o f  

Kennedy w i t h  t h e  r e g i s t r a n t  o r  Burns.  She f u r t h e r  t e s t i f i e d  t h a t  i n  t h e  

summer of 1964 Burns  gave  h e r  two packages  t o  t a k e  home and t h a t  when h e  

came f o r  them he  showed h e r  t h a t  t h e y  c o n t a i n e d  l a r g e  sums o f  money and 

t o l d  h e r  t h a t  he  had r e c e i v e d  $50,000 f rom Kennedy and  t h a t  t h e  l a t t e r  

c o u l d  n o t  p rove  i t .  

The $50,000 i t e m  w a s  o r i g i n a l l y  e n t e r e d  on  t h e  books o f  t h e  

r e g i s t r a n t  on J u l y  28,  1964 and c r e d i t e d  t o  t h e  p e r s o n a l  a c c o u n t  o f  F loyd  R .  

Burns.  A s  of  O c t o b e r  30,  1964,  one  day p r i o r  t o  t h e  c l o s e  of  b u s i n e s s ,  

f o r  t h e  p e r i o d  t h e  s t a t e m e n t  h e r e  i n  q u e s t i o n  was p r e p a r e d ,  a n  e n t r y  

was made c h a r g i n g  t h e  p e r s o n a l  a c c o u n t  o f  Burns  w i t h  $50,000 and c r e d i t i n g  
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f i r m  income i n  t h a t  amount. ( T r .  1 4 6 ) .  The s t a t e m e n t  o f  O c t o b e r  31 ,  

1964,  had t h e  f o l l o w i n g  e n t r y  u n d e r  t h e  h e a d i n g  o f  "CONTINGENT ITEMS": 

"During t h e  y e a r  t h e  company r e p o r t e d  as income a f e e  
o f  $50,000.00,  which was r e c e i v e d  i n  d i s p u t e .  Dur ing  t h e  
c o u r s e  o f  t h i s  a u d i t ,  t h i s  d i s p u t e  was s e t t l e d  by payment 
o f  $30,00C.00 and  20,000 s h a r e s  o f  S t a n d a r d  I n s t a l l m e n t  
F i n a n c e  Company common s t o c k . "  

A s  p r e v i o u s l y  ment ioned,  t h e r e  was a s e t t l e m e n t  o f  t h e  d i s p u t e  be-  

tween Kennedy a n a  Burns o n  November 10 ,  1964. On December 31,  1964 t h e  

$50,000 item was t a k e n  o u t  of  income. ( T r .  1471. 
C o n c l u s i o n s  

I t  is con tended  on beha l f  of  t h e  r e s p o n d e n t s  t h a t  Kennedy 's  r e c e i p t  

f o r  t h e  $50,000 d i d  n o t  d i s c l o s e  t h e  pu rpose  o f  t h e  payment and t h a t  t h e  

v e r s i o n  of  Burns t h a t  t h e r e  was a j o i n t  a c c o u n t  s h o u l d  be c r e d i t e d .  I t  i s  

f u r t h e r  a r g u e d  t h a t  t h e  $30,000 was e n t e r e d  o n  t h e  books of  t h e  r e g i s t r a n t  

and was n o t  c o n c e a l e d  and  t h e  f o o t n o t e  t o  t h e  F i n a n c i a l  S t a t e m e n t  c a l l e d  

a t t e n t i o n  t o  t h e  way t h i s  i t e m  w a s  hand led .  F i n a l l y ,  it is  p o i n t e d  o u t  

t h a t  Kennedy was w i l l i n g  t o  set t le h i s  claim a t  a s u b s t a n t i a l  d i s c o u n t  

r a t h e r  t h a n  p r e s s  h i s  c l a i m  i n  c o u r t .  

However, no r e c o r d s  of  a n  a l l e g e d  j o i n t  a c c o u n t  w i t h  Kennedy were 

i n  e x i s t e n c e ,  a n d  w h i l e  r e s p o n d e n t s  c o n t e n d  t h a t  t h i s  was a cus tomary  

method o f  o p e r a t i o n  between Burns a n d  o t h e r  b r o k e r s ,  i t  i s  s i g n i f i c a n t  

t h a t  Mrs. Work knew of no a r rangement  between Burns  and  Kennedy o f  a 

? 

j o i n t  a c c o u n t  i n  a l l  t h e  f i v e  o r  s i x  y e a r s  s h e  was employed by t h e  r e g i -  

s t r a n t .  ~ e n n e d y ' s  t e s t i m o n y  t h a t  h e  had d i f f i c u l t y  i n  mee t ing  w i t h  Burns  

is  c o r r o b o r a t e d  by H r s .  Work. R e g i s t r a n t ' s  r e c o r d  e n t r i e s  o n  t h e  $50,000 

were changed one  day b e f o r e  t h e  c l o s e  of t h e  p e r i o d  f o r  which t h e  S t a t e -  

ment of  F i n a n c i a l  C o n d i t i o n  was s u b m i t t e d .  F u r t h e r m o r e ,  t h e  r e g i s t r a n t  

and  Burns  s e t t l e d  ~ e n n e d y ' s  claim f o r  a s u b s t a n t i a l  sum-something t h a t  t h e y  

would p r o b a b l y  n o t  have  done i f  t h e r e  had been no s u b s t a n c e  t o  Kennedy 's  

http:$50,000.00
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c h a r g e s .  d h i l e  t h e  n o t e  t o  t h e  S t a t e m e n t  of  F i n a n c i a l  C o n d i t i o n  d o e s  

ca l l  a t t e n t i o n  t o  t h e  e x i s t e n c e  o f  t h e  d i s p u t e  o v e r  t h e  $50,000 i t e m  and 

t h e  e v e n t u a l  s e t t l e m e n t ,  i t  d o e s  n o t  c l e a r l y  i n d i c a t e  t h a t  t h e  $.>0,000 

was a c t u a l l y  c a r r i e d  as income i n  t h a t  p a r t i c u l a r  s t a t e m e n t ,  n o r  d o e s  it 

s e t  f o r t h  t h e  true f a c t s  as  t o  t h e  c o u r s e  of  d e a l i n g s  between Kennedy 

and Burns.  

Under a11 t h e  c i r c u m s t a n c e s  t h e  u n d e r s i g n e d  c o n c l u d e s  t h a t  t h e  

D i v i s i o n  h a s  e s t a b l i s h e d  by a p reponderance  of  t h e  e v i d e n c e  t h a t  t h e  t r a n s -  

a c t i o n  between Kennedy and Burns w a s  as  t e s t i f i e d  t o  by Kennedy, a s  

c o r r o b o r a t e d  by Mrs. Work and o t h e r  e v i d e n c e ,  and  t h a t  t h e  f a i l u r e  t o  

l i s t  t h e  $10,000 on  t h e  books of  t h e  r e g i s t r a n t  a s  a l i a b i l i t y  r a t h e r  t h a n  

income r e n d e r e d  t h o s e  r e c o r d s  f a l s e  and m i s l e a d i n g  d u r i n g  t h e  p e r i o d  i n  

which t h o s e  e n t r i e s  a p p e a r e d ;  namely, f rom J u l y  28  u n t i l  t h e  c o r r e c t i o n  o f  

t h e  books and t h a t  t h e  S t a ~ e m e n t  of F i n a n c i a l  C o n d i t i o n  as of October 31,  1964,  

as f i l e d  w i t h  t h e  Commission i n  December, 1964,  was f a l s e  and m i s l e a d i n g  

i n  t h a t  i t  o v e r s t a t e d  assets and u n d e r s t a t e d  l i a b i l i t i e s .  

I t  i s  u r g e d  t h a t  t h e  v i o l a t i o n s ,  i f  t h e y  e x i s t e d ,  were n o t  w i l l f u l  

hnd t h a t  t h e  matter o f  a p p r o p r i a t e  e n t r i e s  was l e f t  t o  t h e  r e g i s t r a n t ' s  

a c c o u n t a n t  who p r e p a r e d  t h e  f o o t n o t e  a f t e r  c o n s u l t a t i o n  w i t h  r e g i s t r a n t ' s  

a t t o r n e y .  However, Burns was i n  f u l l  knowledge o f  t h e  f a c t s  and  i t  was 

h i s  o b l i g a t i o n  t o  see t h a t  t h e y  were c l e a r l y  set f o r t h  i n  t h e  S t a t e m e n t  

of  F i n a n c i a l  C o n d i t i o n .  T h i s  was a n  o b l i g a t i o n  which h e  c o u l d  n o t  s h r u g  

o f f  t o  o t h e r s  w i t h  less i n t i m a t e  knowledge of  t h e  f a c t s ,  p a r t i c u l a r l y  

s i n c e  h e  swore t o  t h e  s t a t e m e n t  as t r u e  and c o r r e c t .  It i s  conc luded  

t h a t  t h e  r e g i s t r a n t ' s  v i o l a t i o n s  were w i l l f u l  and  Burns  w i l l f u l l y  a i d e d  

and a b e t t e d  s u c h  v i o l a t i o n s .  The f a i l u r e  t o  l ist t h e  o b l i g a t i o n  t o  

v 



Kennedy p r o p e r l y  o n  t h e  books of  t h e  r e g i s t r a n t  a s  a l i a b i l i t y  r a t h e r  t h a n  

as an  a s s e t  of  c o u r s e  compounded t h e  n e t  c a p i t a l  v i o l a t i o n s  p r e v i o u s l y  
'. 

found .  

The f a l s e  e n t r i e s  on  t h e  Kennedy item were v i o l a t i o n s  o f  t h e  r e c o r d -  

k e e p i n g  r e q u i r e m e n t s  of t h e  Exchange A c t .  O t h e r  v i o l a t i o n s  of  t h e s e  p r o -  

v i s i o n s  have  a l s o  been a l l e g e d  by t h e  D i v i s i o n .  Two i n c o r r e c t  e n t r i e s  

have been p o i n t e d  o u t  by Leach  i n  h i s  t e s t i m o n y .  However, t h e  D i v i s i o n  

r e l i e s  p r i m a r i l y  on t e s t i m o n y  by Leach  t h a t  o n  h i s  i n s p e c t i o n  v i s i t s  t o  

t h e  r e g i s t r a n t  i n  F e b r u a r y  and March 1965 h e  found  t h a t  no p o s t i n g s  had been 

made t o  r e g i s t r a n t 1  s r e c o r d s  d u r i n g  t h e  p e r i o d  f rom J a n u a r y  31  t o  

F e b r u a r y  23, 1965,  t h a t  t h e  r e g i s t r a n t  d i d  n o t  p r e p a r e  a t r ia l  b a l a n c e  as 

of F e b r u a r y  28,  1965,  and  t h e  g e n e r a l  l e d g e r  of  t h e  r e g i s t r a n t  c o u l d  n o t  

be r e c o n c i l e d  w i t h  i t s  s u b s i d i a r y  l e d g e r .  ( T r .  153-1551.  

I t  i s  u n d i s p u t e d  t h a t  t h e s e  d e f i c i e n c i e s  d i d  e x i s t .  However, t h e  

r e s p o n d e n t s  p o i n t  o u t  t h a t  a s p e c i a l  p o s t i n g  machine was u s e d  by them 

which r e q u i r e d  a s k i l l e d  o p e r a t o r .  Mrs. Work was t h e  o n l y  o n e  i n  t h e  o f f i c e  

a b l e  t o  o p e r a t e  t h e  machine.  She q u i t  w i t h o u t  n o t i c e  o n  F e b r u a r y  1, 1965.  

T h e r e a f t e r ,  e f f o r t s  were made t o  s e c u r e  a rep lacemen t  b u t  d i f f i c u l t y  was 

e n c o u n t e r e d  and a rep lacemen t  w a s  n o t  o b t a i n e d  u n t i l  mid-February .  P o s t -

i n g s  were t h e n  made p rompt ly  and w i t h  some o v e r t i m e  work t h e  books and 

r e c o r d s  were b r o u g h t  u p  t o  d a t e  by t h e  m i d d l e  o r  end o f  March. The  

D i v i s i o n  u r g e s  t h a t  Mrs. Work q u i t  because  o f  t h e  a c t i v i t i e s  of  Burns  and  

s i n c e  t h e  la t ter  c a u s e d  h i s  bookkeeper  t o  r e s i g n  h e  i s  r e s p o n s i b l e  f o r  

t h e  f a i l u r e  t o  m a i n t a i n  p r o p e r  r e c o r d s  and t h a t ,  i n  any e v e n t ,  when Burns  

d e t e r m i n e d  t h a t  he  c o u l d  n o t  o b t a i n  competent  h e l p  h e  s h o u l d  have  c e a s e d  

t o  do  b u s i n e s s  u n t i l  h e l p  c o u l d  be  o b t a i n e d .  

I 



Mrs. Work d i d  t e s t i f y  that s h e  d i d  n o t  l i k e  some o f  t h e  t h i n g s  

t h a t  were g o i n g  o n  a t  t h e  r e g i s t r a n t ' s  o f f i c e s ,  i n c l u d i n g  a l o c k  b e i n g  

p l a c e d  on t h e  f r o n t  d o o r  and Burns making h imse l f  scarce when Kennedy 

appea red  a t  t h e  r e g i s t r a n t ' s  o f f i c e s ,  and t h a t  s h e  was a d v i s e d  by h e r  

p h y s i c i a n  t o  change  j o b s .  

So f a r  as t h e  e v i d e n c e  shows t h e r e  had been no t r o u b l e  w i t h  r e g i -  

s t r a n t ' s  r e c o r d s  p r i o r  t o  t h e  r e s i g n a t i o n  o f  Mrs. Work. A s u b s t i t u t e  

f o r  h e r  was o b t a i n e d  on or a b o u t  F e b r u a r y  12 ,  1965,  and a c c o r d i n g  t o  t h e  

t e s t i m o n y  of  r e g i s t r a n t ' s  a c c o u n t a n t  t h e  books  and r e c o r d s  o f  t h e  r e g i -  

s t r a n t  were b r o u g h t  u p  t o  d a t e  by t h e  end o f  March. Dur ing  a l l  t h a t  

t i m e  t h e  hand p o s t i n g  o f  r e c o r d s  was c u r r e n t .  

The r e g i s t r a n t  was f a c e d  w i t h  a v e r y  s p e c i a l  s i t u a t i o n  i n  t h e  r e s i g -  

n a t i o n  o f  Mrs. Work w i t h o u t  n o t i c e .  The e v i d e n c e  i n d i c a t e s  t h a t  due  

d i l i g e n c e  was e x e r t e d  t o  f i n d  a rep lacemen t  as soon as p o s s i b l e ,  and 

t h e  r e c o r d s  of t h e  r e g i s t r a n t  were b rough t  u p  t o  d a t e  w i t h o u t  t o o  long  a 

d e l a y .  cJhile t h e r e  may have  been a t e c h n i c a l  v i o l a t i o n  o f  t h e  r e c o r d -  

k e e p i n g  r e q u i r e m e n t s ,  t h e  u n d e r s i g n e d  c o n c l u d e s  t h a t  t h e  r e s p o n d e n t s  a c t e d  

r e a s o n a b l y  u n d e r  t h e  c i r c u m s t a n c e s  and any  v i o l a t i o n  which o c c u r r e d  was 

no t  w i l l f u l .  The u n d e r s i g n e d  r e j e c t s  t h e  c o n t e n t i o n  t h a t  u n d e r  t h e  c i r -

cums tances  Burns shou ld  be h e l d  r e s p o n s i b l e  f o r  b r i n g i n g  a b o u t  a s i t u a t i o n  

r e s u l t i n g  i n  t h e  r e c o r d - k e e p i n g  v i o l a t i o n s .  



E.  V i o l a t i o n s  of C r e d i t  R e g u l a t i o n s  

I t  i s  f u r t h e r  a l l e g e d  i n  t h e  o r d e r  i n s t i t u t i n g  t h i s  p roceed ing  t h a t  

d u r i n g  t h e  p e r i o d  from J a n u a r y  23, 1963 t o  a b o u t  A p r i l  14,  1965 t h e  r e g i -  

s t r a n t ,  a i d e d  and a b e t t e d  by Burns,  extended c r e d i t  on s e c u r i t i e s  i n  con- 

t r a v e n t i o n  of Regula t ion  T promulgated by t h e  Board of Governors of t h e  
-181 

F e d e r a l  Reserve System pursuan t  t o  S e c t i o n  7 ( c )  of t h e  Exchange Act. 

S e c t i o n  4 ( c ) ( 2 )  of R e g u l a t i o n  T ( 1 2  CFR 2 2 0 . 4 ~ - 2 1 ,  a a  h e r e  a p p l i c a -  

b l e ,  p r o v i d e s  t h a t  a b roker  o r  d e a l e r  s h a l l  promptly c a n c e l  o r  o t h e r w i s e  

l i q u i d a t e  t h e  t r a n s a c t i o n  where a customer  purchases  a s e c u r i t y  i n  a 

s p e c i a l  c a s h  account  and does  n o t  make f u l l  c a s h  payment w i t h i n  seven 

b u s i n e s s  days.  The D i v i s i o n  submi t t ed  a schedu le  which, w i t h  a d d i t i o n a l  

ev idence ,  p u r p o r t s  t o  e s t a b l i s h  twenty-nine  v i o l a t i o n s  of S e c t i o n  4 ( c ) ( 2 ) .  

(Div. Exs. 17 and 18). The responden ts  a s s e r t e d  t h a t  many of  t h e  t r a n s -  

.a c t i o n s  l i s t e d  took p l a c e  i n  "Payment on Del ive ry"  a c c o u n t s  and were n o t  

-19/ 
v i o l a t i v e  of R e g u l a t i o n  T. 

-18/ S e c t i o n s  7 ( c ) (  1 )  and ( 2 )  of t h e  Act, as  a p p l i c a b l e  h e r e ,  i n  g e n e r a l  
make i t  un lawfu l  f o r  any b roker  o r  d e a l e r  who t r a n s a c t s  a b u s i n e s s  
i n  s e c u r i t i e s  th rough  t h e  medium of  any member o f  a n a t i o n a l  s e c u r i -  
t i e s  exchange t o  e x t e n d  c r e d i t  t o  a  customer  i n  c o n t r a v e n t i o n  of 
r e g u l a t i o n s  p r e s c r i b e d  by t h e  F e d e r a l  ~ e s e r v eBoard under  S e c t i o n  7  
of t h e  A c t .  

-19/ S e c t i o n  4 ( c ) ( 5 )  p r o v i d e s  i n  p e r t i n e n t  p a r t :  

" I f  t h e  c r e d i t o r ,  a c t i n g  i n  good f a i t h  . . . purchases  a s e c u r i t y  
f o r  a customer ,  o r  sells a s e c u r i t y  t o  acustomer ,  wi th  t h e  under-  
s t a n d i n g  t h a t  he is  t o  d e l i v e r  t h e  s e c u r i t y  promptly t o  t h e  customer ,  
and t h e  f u l l  c a s h  payment t o  be made promptly by t h e  customer  is t o  
be made a g a i n s t  such d e l i v e r y ,  t h e  c r e d i t o r  may a t  h i s  o p t i o n  treat 
t h e  t r a n s a c t i o n  as one t o  which t h e  p e r i o d  a p p l i c a b l e  . . . is no t  
t h e  7 days  . . . b u t  35 d a y s  a f t e r  t h e  d a t e  o f  such  purchase  o r  s a l e . "  



Hhi le  n o t  e v e r y  "payment on Del ive ry ' '  t r a n s a c t i o n  a u t o m a t i c a l l y  
20/-

f a l l s  w i t h i n  t h e  p r o t e c t i o n  of S e c t i o n  4 ( c ) ( 5 ) ,  t h e  D i v i s i o n  d o e s  n o t  

c o n t e s t  t h e  R e g u l a t i o n  T a s p e c t s  of t h e s e  t r a n s a c t i o n s  (Items 11, 12, 

19-28) bu t  it m a i n t a i n s  t h a t  t h e s e  t r a n s a c t i o n s  were n o t  p r o p e r l y  

recorded  on t h e  r e g i s t r a n t ' s  books and r e c o r d s  and t h u s  were made i n  v i o -
21/-

l a t i o n  o f  t h e  record-keep ing  requ i rements  o f  t h e  Exchange Act. 

The unders igned  conc ludes  t h a t  a t  t h e  very leart t h e  o r d e r  memoranda 

r e l a t i n g  t o  t h e s e  t r a n s a c t i o n s  shou ld  have f u l l y  d i s c l o s e d  t h a t  t h e s e  

were "Payment on ~ e l i v e r y "t r a n s a c t i o n s  and t h e  f a i l u r e  t o  do s o  c o n s t i -

t u t e s  w i l l f u l  v i o l a t i o n s  of t h e  record-keep inn  reau i rements  bv t h e  

A s  t o  t h e  remaining seven teen  t r a n s a c t i o n s ,  t h e  number of days  of 

v i o l a t i o n s  ranged from one day t o  e i g h t y - f i v e  p l u s ,  w i t h  twe lve  being 

t e n  d a y s  o r  less. The responden ts  have conceded R e g u l a t i o n  T v i o l a t i o n s  

i n  7 t r a n s a c t i o n s .  They f u r t h e r  p o i n t  o u t  t h a t  i n  t h e  case of t h e  

t r a n s a c t i o n  i n v o l v i n g  t h e  l a r g e s t  d a y s  o f  v i o l a t i o n  payment was n o t  re-

c e i v e d ,  but due t o  a n  a s s e r t e d  e r r o r  i n  t h e  r e g i s t r a n t ' s  cage,  t h e  s t o c k  

was s e n t  t o  t r a n s f e r  and t h e r e  h a s  been a r e s u l t a n t  l a w s u i t .  ( I t e m  2)  

W. Yeaman, I n c . ,  Sec. Exch. A c t  Rel. No. 7527, p. 3 (Feb ,  10,  1965) ;  
E f f r o s ,  "A Note on R e g u l a t i o n  TI', 82 The Banking Law J o u r n a l ,  471, 
475-477 (1965) .  

w -21/ Rule  178-3(6)  of t h e  General  Rules  and R e g u l a t i o n s  u n d e r  t h e  Exchange 
A c t  p r o v i d e s  i n  p e r t i n e n t  p a r t  t h a t  e v e r y  b roker  o r  d e a l e r  s h a l l  make 
and keep c u r r e n t ,  a memorandum ofeach  brokerage o r d e r ,  and of any 
o t h e r  i n s t r u c t i o n ,  g i v e n  o r  r e c e i v e d  f o r  t h e  purchase  o r  sale of 
s e c u r i t i e s ,  whether execu ted  o r  unexecuted.  Such memorandum s h a l l  
show t h e  terms and c o n d i t i o n s  o f  t h e  o r d e r  o r  i n s t r u c t i o n s .  



I t  is  f u r t h e r  a l l e g e d  t h a t  s e v e r a l  of t h e  a l l e g e d  R e g u l a t i o n  T 

v i o l a t i o n s  were due t o  p o r t i n g  e r r o r s .  ( I t e m s  3, 5, 6 and 7 ) .  The 

unders igned  conc ludes  from a n  examina t ion  of t h e  ev idence  t h a t  n o t  o n l y  

were v i o l a t i o n s  o f  R e g u l a t i o n  T e s t a b l i s h e d  i n  t h e  i n s t a n c e s  whore t h e  

responden ts  conceded v i o l a t i o n s  (Items 1, 2, 4, 8, 10, 1 3  and 141, bu t  

a l s o  a d d i t i o n a l  v i o l a t i o n s  were proved i n  a t  least f i v e  more i n s t a n c e s  

( I t e m s  9 ,  15 t h r u  18)  even i f  v i o l a t i o n s  due t o  p o s t i n g  e r r o r r  are n o t  

inc luded  i n  t h e  computat ion.  I t  i o ,  t h e r e f o r e ,  concluded t h a t  t h e  

r e g i s t r a n t ,  a i d e d ' a n d  a b e t t e d  by Burns, v i o l a t e d  R e g u l a t i o n  T ~f t h e  

Exchange Act as a l l e g e d  and t h a t  t h e s e  v i o l a t i o n s  were w i l l f u l .  I t  i s  

contended on beha l f  o f  Burns t h a t  h e  o n l y  p a r t i c i p a t e d  i n  o n e  o f  t h e r e  

t r a n s a c t i o n s  p e r s o n a l l y ,  bu t  t h i s  d o e s  n o t  excuse  h i s  f a i l u r e ,  ae c h i e f  

o f f i c e r  o f  t h e  r e g i s t r a n t ,  t o  see t o  i t  t h a t  v i o l a t i o n s  of such  r e g u l a -  

t i o n s ,  as Regule t ion  T, d i d  no t  o c c u r .  

111. CONCLUDING FINDINGS; PUBLIC IWEREST 

The Commission, pursuan t  t o  t h e  p r o v i s i o n s  o f  S e c t i o n  1 5 ( b )  of 

t h e  Exchenge A c t ,  s o  f a r  as it i s  material h e r e i n ,  i r  r e q u i r e d  t o  c e n s u r e ,  

suspend o r  revoke t h e  r e g i s t r a t i o n  o f  any b roker  o r  d e a l e r  i f  i t  find.  

t h a t  such a c t i o n  i s  i n  t h e  p u b l i c  i n t e r e s t ,  and such  b roker  o r  d e a l e r ,  

subsequent  t o  becoming such o r  any p e r r o n  a s o o c i a t e d  w i t h  such  b r o k e r  

o r  d e a l e r ,  h a s  w i l l f u l l y  v i o l a t e d  any p r o v i s i o n  o f  t h e  Exchange A c t  o r  

any r u l e  o r  r e g u l a t i o n  t h e r e u n d e r  o r  is  permanently o r  t e m p o r a r i l y  e n j o i n e d  

by any c o u r t  from c o n t i n u i n g  any conduct  o r  p r a c t i c e  i n  c o n n e c t i o n  

w i t h  a c t i v i t y  as a b r o k e r  o r  d e a l e r ,  o r  i n  c o n n e c t i o n  w i t h  t h e  purchase  o r  

s a l e  o f  any s e c u r i t y .  I t  h a s  been found t h a t  t h e  r e g i c t r a n t ,  and t h e  

i n d i v i d u a l  r esponden t ,  Floyd R. Burn#, a person  i n  c o n t r o l  o f  t h e  r s g i -  

s t r a n t ' s  o p e r a t i o n s ,  w i l l f u l l y  v i o l a t e d  t h e  Exchange A c t  and  a p p l i c a b l e  





i n t e r e s t  t o  impose s a n c t i o n 8  f o r  t h e  v i o l a t i o n r  found. 

However, t h e  unders igned  f i n d s  t h a t  t h e s e  are m i t i g a t i n g  c i rcum- 
1 


s t a n c e s  p r e s e n t  war ran t ing  c o n s i d e r a t i o n  i n  de te rmin ing  t h e  s a n c t i o n  t o  
u 


be imposed. R e g i s t r a n t  c e a s e d  o p e r a t i o n s  when C ~ m m i s s i o n  per ronne l  i n -

formed it of p r e l i m i n a r y  f i n d i n g s  t h a t  i t  had comni t t ed  v l o l a t i ~ n s  of 

t h e  Exchange h c t .  I t  proceeded t o  s a t i s f y  i t s  c r e d i t o r s .  The D i v i s i o n  

p o i n t s  o u t  t h a t  even ' though  c r e d i t o r s  may have been s a t i s f i e d ,  Kennedy 

and t h e  cus tomers  who were charged e x c e s s i v e  mark-ups o r  mark-downs 

s u s t a i n e d  l o s s e s  by t h e  r e g i s t r a n t  's a c t i v i t i e s .  The e v i d e n c e  e e t a b l i s h e e  

t h a t  t h e  $50,000 Kennedy bond item was t r e a f e d  by b o t h  p a r t i c i p a n t s  i n  

a n  almost c a c u a l  manner. There  was no d e f i n i t i v e  ev idence  i n  w r i t i n g  

c l e a r l y  s e t t i n g  f o r t h  t h e  o b l i g a t i o n s  of e a c h  p a r t y  t o  t h e  t r a n s a c t i o n .  

I n  view of t h a t  f a c t  and t h e  f u r t h e r  e v i d e n c e  that t h e  same p a r t i e s  had 

had many t r a n s a c t i o n s  i s v o l v i n g  l a r g e  sum0 wi thou t  QnY d i f f i c u l t y  B t h e  

unders igned  does  n o t  f e e l  t h a t  t h i s  v i o l a t i o n  w a r r a n t s  t h e  v e r y  heavy 

s a n c t i o n  t h a t  would o r d i n a r i l y  be recommended. The R e g u l a t i o n  T v i o l a t i o n s  

were few i n  number and do n o t  e v i d e n c e  a d e l i b e r a t e  a t t e m p t  by t h e  r e g i -  

s t r a n t  t o  avo id  i t s  r e s p o n s i b i l i t i e s  under  Regula t ion '  T. 

The under 'signed conc ludes  t h a t  it is  i n  t h e  p u b l i c  i n t e r e s t  t o  

deny r e g i s t r a n t ' s  r e q u e s t  f o r  iaunediate.withdrawa1 bf i t s  r e g i s t r a t i o n  

4 as a b r o k e r - d e a l e r .  L t  i s  a p p r o p r i a t e  i n  t h e  p u b l i c  i n t e r e s t  t o  suspend 

-	 t h e  r e g i s t r a t i o n  of r e g i s t r a n t  as a b r o k e r - d e a l e r  and i ts  membership 

i n  t h e  Na t iona l  A s s o c i a t i o n  of S e c u r i t i e s  Dealers, I n c . ,  f o r  n i n e t y  d a y s ,  

a f t e r  which t h e  r e q u e s t  f o r  withdrsrwal may be p e r m i t t e d b  become 

e f f e c t i v e .  



Floyd R .  Burns was i n  c o n t r o l  o f  t h e  r e g i s t r a n t  a t  a l l  times 

h e r e  r e l e v a n t  and t h e  v i o l a t i o n s  found are a l l  due t o  h i s  a c t i v i t i e s  

d i r e c t l y  o r  were caused  by h i s  f a i l u r e  t o  s u p e r v i s e  a n d d r e c t  it$ o p e r a -
'5 

t i o n s .  The v i o l a t i o n s  found a d v e r s e l y  r e f l e c t  on h i s  a b i l i t y  t o  engage 

i n  t h e  s e c u r i t i e s  b u s i n e s s  w i t h  due  observance of a p p l i c a b l e  statutes 

and r u l e s .  It i s  concluded t h e t  i t  is  i n  t h e  p u b l i c  i n t e r e s t  to b a r  t h e  

responden t ,  Floyd R. Burns,  from a s g o c i a t i o n  w i t h  a b r o k e r  o r  d e a l e r ,  provided 

however, t h a t  such  b a r  s h a l l  n o t  p r e c l u d e  a n  a p p l i c a t i o n  by Floyd R .  

Burns,  a f t e r  n i n e t y  days ,  f o r  a p p r o v a l  of h i s  a s s o c i a t i o n  w i t h  a broker  

o r  d e a l e r ,  upon a p p r o p r i a t e  showing t h a t  such a s s o c i a t i o n  would i n c l u d e  

s a f e g u a r d s  t o  p r o t e c t  t h e  p u b l i c  i n t e r e s t .  

Accordingly ,  e f f e c t i v e  as of t h e  d a t e  t h a t  t h e  Commission i s s u e s  

an  o r d e r  p u r s u a n t  t o  t h i s  i n i t i a l  d e c i s i o n  as prov ided  by Rule  17 of 

t h e  Rules  o f  P r a c t i c e  (17  CFR 203.171, and s u b j e c t  to  t h e  p r o v i s i o n s  f o r  

review a f f o r d e d  by t h a t  r u l e ,  

IT  I S  ORDERED t h a t  t h e  r e g i s t r a t i o n  as a broker  and d e a l k r  of 

F.R. Burns 6 Company and i t s  membership i n  t h e  Na t iona l  A s s o c i a t i o n  o f  

S e c u r i t i e s  D e a l e r s ,  I n c . ,  a r e  suopended f o r  n i n e t y  days ,  a f t e r  which 

t h e  r e q u e s t  f o r  withdrawal of t h e  b r o k e r - d e a l e r  r e g i s t r a t i o n  o f  F.R. 

Burns & Company s h a l l  be p e r m i t t e d  t o  become e f f e c t i v e .  . 

FURTHER ORDERED, t h e t  Floyd R. Burns i s  b a r r e d  from be ing  ao-  

s o c i a t e d  w i t h  a broker  o r  d e a l e r ,  wi thou t  p r e j u d i c e  t o  h i s  a p p l i c a t i o n ,  

a f t e r  n i n e t y  days ,  f o r  approva l  o f  h i s  a s s o c i a t i o n  w i t h  a broker  o r  



d e a l e r ,  upon a p p r o p r i a t e  showing t h a t  such a s s o c i a t i o n  would i n c l u d e  
-23/ 

s a f e g u a r d s  t o  p r o t e c t  t h e  p u b l i c  i n t e r e s t .  

Sidney L .  F e l l e r  
Hear ing Examiner 

dash ing ton ,  D.C. 
March 21, 1966 

-23/ A l l  c o n t e n t i o n s  and proposed f i n d i n g s  submi t t ed  by t h e  p a r t i e s  have 
been c a r e f u l l y  c o n s i d e r e d .  T h i s  I n i t i a l  Dec i s ion  i n c o r p o r a t e s  t h o s e  
which have been a c c e p t e d  and found necessa ry  f o r  i n c o r p o r a t i o n  
t h e r e i n .  


