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VRoCEtUlNGs 

The Cornmission, on Cc tober  15,  1964, i s s u e d  a n  Order  f o r  

P r i v a t e  Conso l ida ted  r r o c e e d i n g s  and Not ice  o f  Hear ing p u r s u a n t  t o  

S e c t i o n s  15(b)  and 15A of  t h e  S e c u r i t i e s  Exchange Act of  1934 

("&change t?c tU)  which c o n s o l i d a t e d  p r i v a t e  p r o c e e d i n g s  i n  t h e  

N a t t e r  o f  George A. Brown, dba Brown & Company ( F i l e  No. 7-7953) 

and o t h e r  p roceed ings  i n  t h e  M a t t e r  o f  b r k o f f ,  Sterman b Gowell ,  

incorporated ( F i l e  No. 8-109483. Leon F. Markoff ,  Marshal  Sterman 

and David L. Cowell were a i s o  jo ined  i n  s a i d  o r d e r  as r e s p o n d e n t s .  

The q u e s t i o n s  posed by t h e  a l l e g a t i o n s  o f  t h e  a f o r e s a i d  

o r d e r  a r e  whether r e s p o n d e n t s ,  s i n g u l a r l y  and i n  c o n c e r t ,  v i o l a t e d  
1/ 

S e c t i o n s  l C ( b ) ,  15(c)- and 1 7 ( a )  o f  t h e  Exchange Act and R u l e  17 

CFK 240.10b-5, 15c3- 1 and 17a-3  t h e r e u n d e r .  Answers were f i l e d  by 

responden t s  t o  t h e  a l l e g a t i o n s  embodied i n  t h e  a f o r e s a i d  o r d e r  f o r  

p r i v a t e  c o n s o l i d a t e d  p roceed ings .  

A f t e r  s e v e r a l  postponements,  t h e  h e a r i n g  was convened i n  

Boston,  Flassachuset ts  on A p r i l  26, 1965 by t h e  unders igned ,  a s  Hear ing  

Examiner, and was f i n a l l y  c l o s e d  on k y  12 ,  1965,  a f t e r  871 pages  o f  

t e s t imony  had been taken and numerobs e x h i b i t s ,  many o f  which a r e  

q u i t e  bulky and unwieldy,  were a d m i t t e d  i n  ev idence .  

-/ See c o r r e c t i n g  o r d e r  o f  t h e  Commission d a t e d  J u l y  23 ,  1965.  



A!; i n ~  d e c i s i o n  WAS r e q u e s t e d  by M r .  Delaney ( T r .  p.t ia :  
-2 / 

8 6 8 ) .  whereul,on, t h e  I l e a r i n g  Lxaminer,  as r e q u i r e d  by R u l e  1 6 ( e )  

o f  t h e  t t u l e s  o f  i r a c t i c e ,  a f t e r  c o n s u l t i n g  w i t h  t h e  p a r t i e s ,  f i x e d  

t h e  p o s t  - h e a r i n g  p r o c e d ~ r e  which  r e q u i r e d  t h a t  t h e  f  i 1  i n g  o f  p roposed  

f i n d i n g s  and  c o n c l u s i o n s  a n d  s u p p o r t i n g  b r i e f s  be  done  s i m u l t a n e o u s l y  

w i t h  45 d a y s  b e i n g  a l l o w e d  from Nay 1 2 ,  1965 f o r  t h e  f i r s t  f i l i n g s  a n d  

15 d a y s  b e i n g  a l l o w e d  f o r  t h e  f i l i n g  o f  r e p l y  b r i e f s  ( T r .  p.  8 6 9 ) .  

S e v e r a l  e x t e n s i o n s  o f  time were  g r a n t e d  f o r  s u c h  f i l i n g s  and  e v e n t u -  

a l l y  proposed  f i n d i n g s ,  c o n c l u s i o n s  and  s u p p o r t i n g  b r i e f s ,  a s  w e l l  as  

r e p l y  b r i e f s ,  were  d u i y  f i i e d  on  b e h a l f  o f  a l l  p a r t i e s .  They have  

been g i v e n  d u e  c o n s i d e r a t i o n  by t h e  H e a r i n g  Examiner .  

The e n t i r e  r e c o r d ,  i n c l u d i n g  t h e  t r a n s c r i p t s  o f  e v i d e n c e ,  t h e  

e x h i b i t s  which  were a d m i t t e d  i n  e v i d e n c e ,  and  t h e  s a i d  proposed  

f i n d i n g s ,  c o n c l u s i o n s  and  b r i e f s  s u b m i t t e d  by t h e  p a r t i e s ,  h a s  been  

s e r v e d  upon t h e  Hea r ing  h a m i n e r  f o r  p r e p a r a t i o n  o f  t h i s  I n i t i a l  

Lleci s i o n .  

An u n u s u a l l y  l a r g e  number o f  c o r r e c t i o n s  i n  t h e  o f f i c i a l  

s t e n o g r a p h i c  t r a n s c r i p t s  have  been a g r e e d  upon i n  w r i t i n g  by t h e  

p a r t i e s  Lsre  S t i p u l a t i o n  f i l e d  on September  15, 1965 a n d  t h e  o r d e r  

which t h e  H e a r i n g  h a m i n e r  i s s u e d  t h e  f o l l o w i n g  d a y  c o r r e c t i n g  t h e  

s a i d  t r a n s c r i p t s  i n  a c c o r d a n c e  w i t h  s u c h  s t i p u l a t i o n ) .  The r e c o r d  

mus t ,  t h e r e f o r e ,  be r ead  i n  t h e  l i g h t  o f  s u c h  c o r r e c t i o n s  i n  t h e  

v a r i o u s  o f f i c i a l  t r a n s c r i p t s  o f  t h e  h e a r i n g .  

-2/ The f o l l o w i n g  d e s i g n a t i o n s  are used  i n  t h i s  I n i t i a l  D e c i s i o n :  
b i v i s i o n ' s  t x h i b i  ts  a s  ("DX-"1; P a r k o f f ,  S termen a t i o w e l l ' s  
L x h i b i t s  a s  ("l.1SaG Exs .-"1;  Brown 6 Con~pany 's  E x h i b i t s  a s  
("brown 's  Exs.-"); a n d  T r a n s c r i p t  o f  Tes t imony as  ("Tr .  p.-"1. 



I 

i 

I t  ears without  any d i s p u t e  t h a t  ,George A .  Brown, dbs  

Brown L L'on:?any ("Brown"), 8 Beacon S t r e e t ,  bos ton ,  is a s o l e  p r o p r i e t o r ,  

r e g i s t e r e d  with  t he  Lommission s i n c e  November 29, i959 as a broker-

d e a l e r  ( F i l e  No. 8-7953, and t h a t  Markoff,  S t e r r a n  & Goweii, Incorpo- 

r a t e d  ( ' l M ~ C 1 l ) , 79 Miik S t r e e t ,  Boston, ha s  been r e g i s t e r e d  w i t h  t h e  

Lommission s i n c e  nugust  22,  i962,  a s  a  b roke r -dea l e r ,  Leon F. hhrkof f  

("Markof f l ' )  being i ts  p r e s i d e n t ,  H a r s h a ~  S.  Sterruan ("Stermanl ' i ,  i t s  

t r e a s u r e r ,  and David C. Gowe i L ("Gowell") i t s  v i c e - p r e s i d e n t ,  w i th  

s a i d  respondents  being d i r e c t o r s  of NSbC ( F i l e  No. 8-10948).  

I t  a l s o  appea r s  wi thout  d i s p u t e  that Brown and MS&C a r e  members 

of  t h e  Nat ional  n s s o c i a t i o n  of  S e c u r i t i e s  Dea l e r s ,  I nc . ,  a n a t i o n a l  

s e c u r i t i e s  a s s o c i a t i o n  r e g i s t e r e d  p u r s u a n t , t o  S e c t i o n  1% of  t h e  
* . I  

Exchange k c t .  (See answers  of  Brown a d P:-%G, f i l e d  i n  t h e s e  pro- 

ceed ings ,  r e s p e c t i v e l y ,  on November 2 ,  1964 and November 16, 1964).  

I n  a d d i t i o n  t o  being d i r e c t o r s  and o f f i c i a l s  of M S G ,  t h e  t h r e e  

i nd iv idua l  respondents ,  hiarkoff,  Sterman & Go.well, each owned o n e - t h i r d  

of t h e  ob t s t and ing  s t o c k s  o f  M S G  and were r e g i s t e r e d  r e p r e s e n t a t i v e s  

oE t h a t  co rpo ra t i on  and were a c t i v e  i n  t h e  r e t a i l i n g  of purchases  and 

s a i e s  of s t ock  f o r  c i i e n t s  of M S G  tT r .  pp. i 5 - 1 6 ) .  

such was t h e  s i t u a t i o n  con f ron t i ng  t h e  Commission on October 

15,  1964 when i t  i s sued  i t s  a f o r e s a i d  o r d e r  f o r  p r i v a t e  conso l i da t ed  

. -proceedings .  

I t  is ,  a t  t h i s  p o i n t .  'appro:.briate t o  review and d i s c u s s  t h e  

evidence r e l a t i v e  t o  t h e  a l i e g a t i o n s  con ta ined  i n  S e c t i o n s  I I A ,  B ,  L 

and D of t h e  s a i d  o r d e r  of Cctober  15, 1964. 



I t  i s  found t h a t  Louis  A .  Gri lLon,  a s e c u r i t i e s  i n v e s t i g a t o r  

f o r  t h e  Commission, who w a s  a s s i g n e d  t o  conduc t  a n  i n s p e c t i o n  o f  

Brown 6 Company i n  1964 ( T r .  p.  38) t e s t i f i e d  t h a t  h i s  examinat ion 

o f  t h e  books and r e c o r d s  o f  Brown showed t h a t  Brown, on May 28,  1964, 

had a n  a g g r e g a t e  indeb tedness  of $188,692.90; t h a t  on t h e  same d a t e  
-31 

Brown had n e t  c a p i t a l ,  b e f o r e  a d j u s t m e n t s ,  o f  $23,940.29; t h a t  

Brown's a d j u s t e d  n e t  c a p i t a l  was $6,505.04 a s  o f  May 28, 1964; t h a t  

Brown's r e q u i r e d  c a p i t a l  on t h e  same d a t e ,  under  t h e  n e t  c a p i t a l  r u l e ,  

was $9,434.65; and t h a t  a d d i t i o n a l  c a p i t a l  was needed by Brown o f  

$2,929.'61 as of May 28 ,  1964, t o  be i n  compliance wirh  t h e  n e t  
-4 / 

c a p i t a l  r u l e  (Tr .  pp. 46,  47; DX 91. 

On J u n e  29,  1964 Brown had a n  a g g r e g a t e  i n d e b t e d n e s s  o f  

$ i54,290.41 ( T r .  p .  51; DX 10 and 11) .  

On J u n e  29,  1964 Brown had n e t  c a p i t a l ,  b e f o r e  a d j u s t m e n t s ,  

o f  $26,573.65 ( T r .  p. 52; DX 10 and 11). 

On J u n e  29, 1964 Brown had a n  a d j u s t e d  n e t  c a p i t a l  d e f i c i t  

of  $4,069.28 ( T r .  p .  51; DX 10 and-111 .  

On June 29,  1964 Brown's r e q u i r e d  c a p i t a l  was $7,714.53 

( T r .  p. 5 i ;  DX 10 and 11). 

On June 29, 1964 Brown needed a d d i t i o n a l  c a p i t a l  of $11,783.81 

i n  o r d e r  t o  do b u s i n e s s  w i t h i n  t h e  purview of t h e  n e t  c a p i t a l  mle 

( T r .  p. 51; DX 10' and 1 1 ) .  

-3/ T h i s  c o m p ~ t a t i o n  is  e r roneous  snd Brown's net  c a p i t a l  as  of  bhy 28,  
i964 was $24 ,UQ.20  ( T r .  p. 8 3 6 ) .  

-4 / The f i g u r e  o f  $2,929.61 i s  e r roneous  and Brown's a c t u a l  a d d i t i o n a l  
c a p i t a l  should have been computed t o  be $2,579.61 . ( T r .  p .  837.). 



Gn June 30, 1964 Brown had a n  a g g r e g a t e  i n d e b t e d n e s s  o f  

$172,534.45 ( T r .  p. 58; DX 12 ,  1 4  and  152.  

On June  30, 1964 arown had a n e t  c a p i t a l ,  b e f o r e  a d j u s t m e n t s ,  

of $25,037,A5 ( T r .  p. 58; DX 1 2 ,  1 4  and 15). 

On J u n e  30, 1964 Brown had a n  a d j u s t e d  n e t  c a p i t a l  d e f i c i t  o f  

$5,C83.21 ( T r .  p.  58, DX 1 2 ,  14 and  15) 

On June 30, 1964 Brown's r e q u i r e d  c a p i t a l  was $8 ,626 .73  ( T r .  p .  

58; DX 1 2 ,  1 4  ahd 1 5 ) .  

On J u n e  30, 1964 Brown r e q u i r e d  a d d i t i o n a l  c a p i t a l  o f  $13 ,769 .94  

i n  o r d e r  t o  d o  b u s i n e s s  w i t h i n  t h e  purview o f  t h e  ne.t c a p i t a l  r u l e  ( T r .  

p. 	58; DX :2, 14  and & I .  

On J u l y  1, 1964 Brown had a n  a g g r e g a t e  i n d e b t e d n e s s  o f  $199,246.88 

(Tr .  p. 61; OX 1 6  and 1 7 ) .  

Qn J u l y  1, 1964 Brown had n e t  c a p i t a l  b e f o r e  a d j u s t m e n t s ,  o f  

$25,801.98 ( T r .  p. 61;  DX 1 6  and  1 7 ) ;  

On J u l y  1, 1964 Brown had a n  a d j u s t e d  n e t  c a p i t a l  d e f i c i t  o f  

$4,245.76 (Tr .  p ,  61; DX 16 and  17). 

On J u l y  1, 1964 Brown's  r e q u i r e d  c a p i t a l  was $9 ,962 .35  ( T r .  p. 

61; DX 16 and 1 7 ) .  

On J u l y  1, 1964 Brown r e q u i r e d  a d d i t i o n a l  c a p i t a l  o f  $14,208.11 

i n  o r d e r  t o  do  b u s i n e s s  w i t h i n  t h e  purview o f  t h e  n e t  c a p i t a l  r u l e  ( T r .  

p. 61;  	IIX 1 6  and 1 7 ) .  

On J u n e  29 ,  1964 Brown was i n  a s h o r t  p o s i t i o n  i n  s e c u r i t i e s  

h a v i n g  a book v a l u e  of  $81,905.66 and  a marke t  v a l u e  o f  $83,775 (DX 10). 



- ~ ~ 0 - s h o r t  i n  i n v e n t o r y  t h e  f o l l o w i n g  s e c u r i t i e s  a s  ofwas 	 June  

2 9 ,  i964: 

200 l n t e r n a t i o n a l  P a p e r  

100 N a t i o n a l  S t e e l  

200 ' ~ a r k e  Uavi s 

LQO Minneso ta  Pl ining 6 Mfg. 


. 	 4W G e n e r a l  Foods 

LOO U. S. S t e e l  

200 Texaco 


( T r .  pp. 55-58. DX 7,  8 and  10) -
Brown's r e c o r d s  r e f l e c t e d  p u r c h a s e s  o f  t h e  f o l l o w i n g  s e c u r i t i e s  

as  	o f  J u n e  30 ,  1964 f rom M S G :  

200 I n t e r n a t i o n a l  Paper 

100 N a t i o n a l  S t e e l  

200 P a r k e  D a v i s  

108 H i n n e s o t a  Min ing  & Mfg. 

400 G e n e r a l  Foods 

100 U .  S .  S t e e l  

200 Texaco 


(T r .  p .  32 ,  DX 2A and 8 ) .  

Brown's  r e c o r d s  r e f l e c t e d  t h e  sale o f  t h e  f o l l o w i n g  s e c u r i t i e s  

as 	o f  J u l y  1, 1964 t o  MSG: 

200 l n t e r n a t i o n a l  P a p e r  

100 N a t i o n a l  S t e e l  

2C0 P a r k e  Dav i s  

A00 H i n n e s o t a  Mining  & Mfg. 

4CXl Gene ra l  Foods 

iC9 U. S .  S t e e l  

200 Texaco 


( T r .  y.  33, IJX 2n and 8A;. 

The t r a n s a c t i o n s  where in  Brown r e f l e c t e d  a p u r c h a s e  o f  t h e  s e c u r -

i t i e s  s h o r t  on  June  2 9 ,  1964 was f o r  t h e  p u r p o s e  o f  h a v i n g  h i s  t r i a l  

b a l a n c e  show compl iance  w i t h  t h e  n e t  c a p i t a l  r u l e  a s  o f  J u n e  30, 1964 

(Tr .  pp. 57, 104)- Mr. G r i l l o n  q u e g t i o n e d  Brown a b o u t  h i s  s h o r t  p o s i t i o n ,  

and  gave  the f o l i o w i n g  t e s t i m o n y ,  t o  w i t :  



"A. He (meaning Brown; s a i d  he knew h e  was 
short  s e c u r i t i e s  i n  h i s  i n v e n t o r y .  He wanted t o  
c o v e r  t h e  s h o r t  p o s i t i o n  so that h i s  n e t  c a p i t a l  
would be - h e ' d  be i n  compl i ance  w i t h  t h e  n e t  
c a p i t a l  r u l e  and h i s  t r i a l  balAnce would show 
t h a t -  f a c t . "  

(Tr .  p. 57) 

F u r t h e r  t e s t i f y i n g ,  G r i l l o n  s a i d :  

"He (meaning Brown) knew h e  was s h o r t  
c e r t a i n  s e c u r i t i e s  i n  i n v e n t o r y  and t h a t  
t h e r e f o r e  h i s  n e t  c a p i t a l  c o n d i t i o n  was 
a f f e c t e d  and  he wanted t o  c o v e r  t h e  s h o r t  
p o s i t  i o n  .I '  

(Tr. p.  104) 

P r i o r  t o  e n t e r i n g  i n t o  t h e s e  t r a n s a c t i o n s ,  immedia te ly  under  

d i s c u s s i o n ,  o n  h i s  books showing a p u r c h a s e  o f  s e c u r i t i e s  f rom MSG 

as of  June 30, 1964, Brown and  M S G  e n t e r e d  i n t o  a n  ag reemen t  whereby 

f o r  o n e - e i g h t h  o f  a p o i n t  p e r  one  hundred s h a r e s ,  M S G  would e f f e c t  

a p u r p o r t e d  sale t o  Brown and  Brown, i n  t u r n ,  would e f f e c t  a p u r p o r t e d  

sale  o f  t h e  same s e c u r i t i e s  t o  h I S 6 G  t h e  f o l l o w i n g  day  (Tr. pp. 6 3 ,  64 

and 8 3 9 ) .  

h 1 S G  r e c e i v e d  a check  f o r  $162.50 a s  a s e r v i c e  c h a r g e  f o r  

e f f e c t i n g  t h e  p u r p o r t e d  t r a n s a c t i o n s  ( T r .  pp. 539-5401. 

Brown e n t e r e d  t h e  p u r p o r t e d  p u r c h a s e  o f  s e c u r i t i e s  from M S G  

o n  J u n e  30, 1964 on h i s  books f o r  t h e  pu rpose  o f  c r e a t i n g  t h e  a p p e a r a n c e  

of  compl iance  with t h e  n e t  c a p i t a l  r u l e  ( T r .  pp. 5 6 ,  5 7 ,  308 and 3 0 9 ) .  

There war never  a n y  i n t e n t i o n  on t h e  p a r t  o f  e i t h e r  Brown o r  

h s b G  t o  d e l i v e r  any  s e c u r i t i e s  n o r  was t h e r e  any r e c e i p t  and d e l i v e r y  

o f  s e c u r i t i e r  r e l a t i v e  t o  t h e  t r a n s a c t i o n s  o f  J u n e  30, 1964 a n d  J u l y  1, 



PlSbC d i d  not  have t h e  s e c u r i t i e s  i n  i n v e n t o r y  t h a t  i t  p u r p o r t e d l y  

s o l d  t o  Brown on  June 30, 1964 ( T t .  p. 535) .  

Harkoff  and Stermen had knowledge o f  t h e  t r a n s a c t i o n  w i t h  Brown 

(Tr.  p. 537) .  

Brown was aware o f  t h e  f a c t  t h a t  he  was d e f i c i e n t  i n  n e t  c a p i t a l  

a t  t h e  t ime  h e  e n t e r e d  t h e  t r a n s a c t i o n s  o f  J u n e  30, 1964 on h i s  books 

(Tr .  pp. 839 and  841) .  

I f  t h e  t r a n s a c t i o n s  o f  J u n e  30 ,  1964 between NS&G and  Brown were 

bona f i d e ,  i t  would have p l a c e d  t h e  f i r m  o f  MS&G i n  a n e t  c a p i t a l  d e -  

f i c i e n t  position (Tr .  p. 775) .  

The t r a n s a c t i o n s  o f  J u n e  30 ,  1964 were n o t  bona f i d e  ( T r .  p. 

841)  and t h e  e n t r i e s  r e f l e c t i n g  t h e  t r a n s a c t i o n s  o f  J u n e  30 a n d  J u l y  

1, on  t h e  books o f  Brown w i t h  MS&C were f a l s e  and f i c t i t i o u s  ( T r .  

The e n t r i e s  r e f l e c t i n g  t h e  t r a n s a c t i o n s  o f  J u n e  30, 1964 and  J u l y  

1, 1964 on  t h e  books o f  M S G  w i t h  Brown and  Co. were l i k e w i s e  f a l s e  and 
-5 / 

f i c t i t i o u s .  

I t  i s  a rgued  by c o ~ n s e l  f o r  M S G ,  i n  t h e  b r i e f  o f  August  30, 1965,  
t h a t  Gowell d i d  n o t  known OF Brown's n e t  c a p i t a l  problems when he  
execu ted  t h e s e  t r a n s a c t i o n s .  While Gowell d i d  s o  t e s t i f y  (Tr .  pp. 
700,  768,  8051, no c r e d e n c e  i s  g i v e n  t h e r e t o  by t h e  Hear ing  Examiner 
i n  v iew of  a 1 1  t h e  c i r c u m s t a n c e s  c o n t a i n e d  i n  t h i s  r e c o r d  r e l s t i v e  
t o  t h e  t r a n s a c t i o n s  on June  30 ,  1964,  when o v e r  $80,000 o f  s e c u r i t i e s ,  
i n v o l v i n g  1,309 s h a r e s ,  were t r a d e d  ( T r .  p. 5401,  u n d e r  t h e  ag reemen t  
between Brown and G S 6 G .  I t  i s  Found t h a t  Gowell was aware o f  Brown's 
n e t  c a p i t a l  t r o u b l e s ,  o r  t h a t  he  shou ld  have r e a l i z e d  t h i s ,  because  
Cowell a d m i t t e d  t h a t  t h e  d e a l i n g s  w i t h  Brown p l a c e d  M S G  i n  a n e t  
c a p i t a l  d e f i c i e n t  p o s i t i o n  ( T r .  p. 7 7 5 ) .  Such b e i n g  t h e  e f f e c t  o f  
t h e  agreement  upon t h e  f o r t u n e s  o f  M S G ,  i t  f o l l o w s  t h a t  Brown, 
l i k e w i s e ,  had n e t  c a p i t a l  d i f f i c u l t i e s .  
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Brom d i d  b u r i n e r r  i n  v i o l a t i o n  o f  t h e  n e t  c a p i t a l  r u l e  d u r i n g  

t h e  per iod  f r a  )(ay 28, 1964 t o  J u l y  1, 1964 and he had been i n  v i o l a t i o n  

of t h e  r u l e r  and regulat ion.  of  t h e  S e c u r i t i e r  a i d  Ekchnge  C-isrion 

i n  1960, 1961, 1962 and 1963 (Tr.  pp. 303-3071. 

Brown had conducted b u r i n e r r  i n  v i o l a t i o n  o f  t h e  n e t  c a p i t a l  

r u l e  i n  1962 and 1963 (Tr. pp. 305-307, 829-8301. 

Brown had been adv i s ed  of  p r i o r  v i o l a t i o n r  i n  1960, 1961, 1962 

and 1963 (Tr. pp. 303-307, 829-8301. 

During t h e  per iod  from Augurt 1, 1963 t o  Auguot 30, 1964, M S G ,  

a c t i n g  as agen t  f o r  i t 8  customerr  r o ld  t o  Brown7.0r bouaht f r m  Brown 

o e c u r i t i e r  l i s t e d  on Nat iona l  S e c u r i t i e s  Exchanges i n  187 o e p a r a t e  

t r a n s a c t i o n s  (DX 26, 22 and 23, Tr. pp. 18, 19,  287). 

HS6G and Brown a r e  no t  member8 of  any o e c u r i t i e r e x c h a n g e o .  

This  appea r s  t o  be undi rpu ted .  

Two t r a n s a c t i o n s  con ta ined  i n  t h e  list o f  189 i n  DT 26, namely, 

t r a n r a c t i o n s  1170 and #I71  were t r a n s a c t i o n 8  i n  s e c u r i t i e r  which were 

over - the-counte r  r e c u r i t i e s  a t  t h e  t ime of  t h e  t r a d e r  and were dropped 

f r a n  c o n r i d e r a t i o n  (Tr.  pp. 285-2871. 

I n  161 of  t h e  187 t r a n r a c t i o n r  r e f e r r e d  t o  abwe invo lv ing  

purchaoes and m l e s  of s e c u r i t i e r  l i s t e d  on n a t i o n a l  s e c u r i t i e o  

exchanges wherein MS6G a c t e d  a8 a g e n t  f o r  i t s  cur tomars ,  t h e  s ecu r -

i t i e r  bought by Brown from a member of  a n  exchange on t h e  rame day 



,,& cold  to H ~ onG a p r i n c i p a l  b a s i s  i n  t h e  c a s e  o f  a p u r c h a s e  by 

c u r t o m e r ~of H ~ G ,o r  were s o l d  by Brown t o  a member o f  a n  exchange  

on t h e  cane  day they  were pu rchased  from Brown on  a p r i n c i p a l  b a s i s  

i n  t h e  case of  a c r a ~ e  by a cus tomer  of  B-L(DX 22,  23 ,  26 ,  T r .  pp. 

90-92.  2371. 

I n  28 i n s t a n c e s  o f  t h e  187 t r a n s a c t i o n s  referred t o  a b o v e  

i n v o l v i n g  p u r c h s s e s  and sales o f  s e c u r i t i e s  l i s t e d  on  n a t i o n a l  s e c u r -

i t i e s  exchange8 where in  M S G  a c t e d  a s  a g e n t  f o r  i t s  c u s t o m e r s ,  t h e  

s e c u r i t i e s  were bought by M S G  from Brown i n  t h e  c a s e  o f  a sale by 

a cus tomer  of  M S G  and t a k e n  i n  as  i n v e n t o r y  by Brown, o r  were s o l d  

to  hSLG o u t  o f  a long  i n v e n t o r y  p o s i t i o n  o f  Brown (DX 26 ,  T r .  p. 253). 

I n  158 of  t h e  161 t r a n s a c t i o n s  r e f e r r e d  t o  i n  t h e  last p a r a g r a p h  

o f  page 10 h e r e o f , o r 9 8 %  o f  t h e  cases c u s t o m e r s  o f  M S G  i n  t h e  case o f  

a p u r c h a s e  pa id  more f o r  s t o c k  t h e y  purchased  t h a n  Brown p a i d  a member 

o f  a n  exchange f o r  t h e  same s t o c k ,  o r  r e c e i v e d  less p e r  s h a r e  f o r  s t o c k  

t h e y  s o l d  i n  t h e  c a s e  of  a sale, t h a n  Brown r e c e i v e d  from a member o f  

a n  exchange f o r  t h e  same s t o c k  (DX 26 ,  T r .  p. 253). 

I n  o n l y  one  i n s t a n c e  u s  a t r a d e  e f f e c t e d  where in  t h e  c u s t o m e r  

of  MS6G r e c e i v e d  a b e t t e r  p r i c e  t h a n  that p a i d  by Brown t o  a l i s t e d  

house  f o r  s t o c k  I W (  26:. 

I n  158 i n s t a n c e s  o f  t h e  161 r e f e r r e d  t o  i n  t h e  last p a r a g r a p h  

of  page 10 h e r e o f ,  i n  t h e  p u r c h a s e  o f  l i s t e d  s e c u r i t i e s  f o r  c u s t o m e r s  

by M A G  from Br o m ,  t h e  p r i c e  cha rged  M&G by Brown a p p r o x i m s t o d  the  

p r i c e  Brown had pa id  member f i r m s  f o r  t h e  same s e c u r i t y  p l u s  t h e  com- 

m i s s i o n  pa id  by Brown f o r  t h e  e x e c u t i o n  of  t h e  t r a n s a c t i o n ,  whereas  i n  

t h e  sale of  l i s t e d  s e c u r i t i e s  f o r  c u s t o a ~ e r s  by M S G  t o  Brown, t h e  p r i c e  
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r e c e l v c d  by MSG approximated  t h e  p r i c e  Brown had r e c e i v e d  from 

member f i r m s  f o r  t h e  same s e c u r i t i e s ,  l e s s  t h e  commission p a i d  by 

Brown f o r  t h e  e x e c u t i o n  o f  t h e  t r a n s a c t i o n  (DX 2 6 ) .  

I n  a l l  t r a n s a c t i o n s  i n  which Brown a c q u i r e d  l i s t e d  s e c u r i t i e s  

from M S G  wherein  M S G  a c t e d  a s  a g e n t  f o r  h i s  cus tomer  i n  t h e  sa le  o f  

t h e  s e c u r i t y ,  Brown conf i rmed  t h e  t r a n s a c t i o n s  t o  M S G  on a p r i n c i p a l  

b a s i s  (DX 22 ,  2 3  and 2 6 ) .  

I n  a l l  t r a n s a c t i o n s  where in  Brown s o l d  l i s t e d  s e c u r i t i e s  t o  

M S G  and  MS&C s o l d  t h e  same s e c u r i t i e s  t o  h i s  c u s t o m e r s  a s  a n  a g e n t ,  

Brown conf i rmed  t h e  t r a n s a c t i o n s  t o  MSdG a s  p r i n c i p a l  (DX 22 ,  2 3  and 2 6 ) .  
-6/ 

I n  158 i n s t a n c e s  t h e  i n t e r p o s i t i o n i n g  o f  Brown 6 Go. between 

M S G  and a member f i r m  r e s u l t e d  i n  t h e  c u s t o m e r  of  M S G  p a y i n g  more f o r  

s t o c k  bought f o r  them by t h e i r  a g e n t  M S G ,  o r  r e c e i v i n g  l e s s  f o r  s t o c k  

s o l d  f o r  them by t h e i r  a g e n t  MS&G, t h a n  i f  MS6G had d e a l t  d i r e c t l y  w i t h  

t h e  member f  i n n  (DX 22,  2 3  and  26) .  

No d i s c l o s u r e  was made t o  c u s t o m e r s  o f  M S G  i n  t h e  158 i n s t a n c e s  

r e f e r r e d  t o  above  t h a t  t h e  e f f e c t  o f  M S G  i n t e r p o s i t i o n i n g  Brown r e s u l t e d  

i n  t h e  cus tomer  r e c e i v i n g  less i n  t h e  c a s e  o f  a sale by them o f  l i s t e d  

s e c u r i t i e s  th rough  t h e i r  a g e n t  M S G ,  o r  t h e  payment o f  more by them t o  

t h e i r  a g e n t  M S G  i n  t h e  c a s e  o f  a p u r c h a s e  t h a n  i f  t h e i r  a g e n t  had d e a l t  

d i r e c t l y  w i t h  t h e  member f i r m  (DX 22,  23 ,  26 ,  100) 

s 

-6 / Counsel  f o r  P i S C  on  page 6  o f  t h e  b r i e f ,  d a t e d  August  30, 1936,  
c r i t i c i z e s  t h e  word " i n t e r p o s i t i o n " ,  b u t  t h e  Hear ing  Examiner f i n d s  
t h a t  t h e  u s e  o f  t h e  term " i n t e r p o s i t i o n i n g "  o r  a n y  o t h e r  d e r i v a t i v e  
o f  " i n t e r p o s i t i o n " ,  such  a s  " i n t e r p o s i t i o n e r " ,  o r  " i n t e r p o s i t i o n e d "  
by c o u n s e l  f o r  t h e  D i v i s i o n  o f  T r a d i n g  and Elarkets  i s  t i m e l y ,  appro -  
p r i a t e  and j u s t i f i e d  u n d e r  a l l  t h e  c i r c u m s t a n c e s  and e v i d e n c e  c o n t a i n e d  
i n  t h i s  r e c o r d .  



The practice of interpositioning Brown by MS6G resulted in the 


customers of F S G  paying an extra undisclosed commission on both pur- 


c b s e s  and sales tDX 22, 23, 26, 100). 

In all instances wherein M S G ,  acting as agent for its customers, 


bought or sold listed securities for customers from or to Brown, the 


price paid or obtained was within the price range for the stock on the 


date of the transaction. 


The necessity of remaining within the day's range resulted in 


Brown suffering some losses when acting as an interpositioner (Tr. pp. 


291-296). 


Brown realized profits of $509.33 when acting as the inter- 


positioned broker (Tr. p. 298). 

7/ 


M S G  made gross commissions of $6,011.14- on the 187 trades 


referred to in the fourth paragraph of page 10 hereof (DX 23). 

During the period from August 1, 1963 to August 31, 1963, Brown, 


acting as agent for his customers, sold to M S G  or bought from M S G  

securities Listed on national securities exchanges in 307 transactions 


(DX 25) . 
Four of the transactions contained in the list of 311 in DX K25, 


namely, transactions 214, 220, 242 and 302 are transactions in non-listed 


stocks and should not be considered. 


In 280 instances in the 307 transactions involving purchases and 


sales of securities iisted on national securitico exchanges wherein 


a/ This figure appears on the pencil memo - first page of D)(. 23. 



arown a c t e d  a s  a g e n t  f o r  h i s  c u s t o m e r s ,  t h e  s e c u r i t i e s  were bought  by 

H S G  from a member o f  a n  exchange on  t h e  tame day and s o l d  t o  Brown on  

a p r i n c i p a l  b a s i s  i n  t h e  c a s e  o f  a p u r c h a s e  by a cus tomer  o f  Brown, o r  

were s o l d  by M S G  t o  a member o f  a n  exchange on  t h e  same day  t h e y  were 

purchased from Brown on  a p r i n c i p a l  b a s i s  i n  t h e  case o f  a s a l e  by a 

cus tomer  o f  Brown (DX 2 5 ,  2 4  and 21) .  

I n  18 i n s t a n c e s  i n  t h e  307 t r a n s a c t i o n s  r e f e r r e d  t o  above  

i n v o l v i n g  p u r c h a s e s  and sales o f  s e c u r i t i e s  l i s t e d  on n a t i o n a l  s e c u r -

i t i e s  exchanges  where in  Brown a c t e d  a s  a g e n t  f o r  h i s  c u s t o m e r s ,  t h e  s e c u r -

i t i e s  were bought by MSGG from a t h i r d  m a r k e t  d e a l e r  on t h e  same day  and  

s o l d  t o  Brown on  a p r i n c i p a l  b a s i s  i n  t h e  c a s e  o f  a p u r c h a s e  by a cus tomer  

of Brown, o r  were s o l d  by MS6G t o  a t h i r d  m a r k e t  d e a l e r  on t h e  same day  

t h e y  were purchased f rom Brown on a p r i n c i p a l  b a s i s  i n  t h e  case o f  a sale 

by a cus tomer  o f  Brown (DX 25 ,  24  and 2 1 ) .  

I n  8 i n s t a n c e s  i n  t h e  307 t r a n s a c t i o n s  r e f e r r e d  t o  above  i n v o l v i n g  

p u r c h a s e s  and  sales o f  s e c u r i t i e s  l i s t e d  on n a t i o n a l  s e c u r i t i e s  exchanges  

where in  Brown a c t e d  as  a g e n t  f o r  h i s  c u s t o m e r s ,  t h e  s e c u r i t i e s  were bought  

by MS&G and t a k e n  i n t o  i t s  i n v e n t o r y  o r  were s o l d  by M S G  o u t  o f  i t s  

i n v e n t o r y  (DX 25 ,  24  and 21) .  

I n  one  i n s t a n c e  o f  t h e  307 t r a n s a c t i o n s  r e f e r r e d  t o  a b o v e  a 

s e c u r i t y  s o l d  t o  a cus tomer  of  Brown had been purchased  from a retai l  

cus tomer  o f  M S G  (DX 25,  24  and  21) .  



I n  233 t r a d e s  o f  t h e  280 i n s t a n c e s  r e f e r r e d  t o  i n  t h e  l a s t  

paragraph a p p e a r i n g  on page 1 3  h e r e o f ,  o r  i n  83% o f  t h e  c a s e s  cus tomers  

of Brown i n  t h e  c a s e  o f  a purchase  p a i d  more p e r  s h a r e  f o r  s t o c k  they  

purchased t h a n  M S G  p a i d  a member o f  a n  exchange f o r  t h e  same s t o c k  o r  

r ece ived  l e s s  p e r  s h a r e  f o r  s t o c k  they s o l d  i n  t h e  c a s e  o f  a s a l e ,  t h a n  

M S G  r e c e i v e d  from a member o f  a n  exchange f o r  t h e  same s t o c k  (DX 25,  

24 and 21; Tr .  p. 254) .  

I n  45 t r a d e s  o f  t h e  280 t r a n s a c t i o n s  r e f e r r e d  t o  i n  t h e  last 

pa ragraph  a p p e a r i n g  on page 1 3  h e r e o f ,  cus tomers  o f  Brown i n  t h e  c a s e  

of a purchase  paid  t h e  same p e r  s h a r e  f o r  s t o c k  they purchased as  M S G  

paid  t o  a c q u i r e  t h e  s t o c k ,  o r  r e c e i v e d  t h e  same p e r  s h a r e  f o r  s t o c k  t h e y  

s o l d  i n  t h e  c a s e  o f  a s a l e  a s  M S G  r e c e i v e d  from a member of a n  exchange 

f o r  t h e  same s t o c k  (DX 25 ,  24 and 21,  Tr.  p. 254) .  

I n  9 i n s t a n c e s  o f  t h e  18 t r a d e s  r e f e r r e d  t o  i n  t h e  f i r s t  f u l l  

pa ragraph  a p p e a r i n g  on page 14 h e r e o f ,  cus tomers  were charged  t h e  same 

p r i c e  p e r  s h a r e  on a purchase  by them o r  r e c e i v e d  t h e  same p r i c e  p e r  

s h a r e  on a s a l e  by them a s  M S G  e i t h e r  pa id  o r  r e c e i v e d  from t h e  t h i r d  

market  (DX 25,  24 and 2 1 ) .  

I n  9 i n s t a n c e s  o f  t h e  18 t r a d e s  r e f e r r e d  t o  i n  t h e  f i r s t  f u l l  

pa ragraph  a p p e a r i n g  on page 14  h e r e o f ,  cus tomers  were charged more p e r  

s h a r e  on a purchase  by them o r  r e c e i v e d  l e s s  p e r  s h a r e  on a s a l e  by them 

than M S G  e i t h e r  pa id  o r  r e c e i v e d  from t h e  t h i r d  marke t  (UX 2 5 ,  24 and 2 1 ) .  

I n  8 i n s t a n c e s  r e f e r r e d  t o  i n  t h e  second f u l l  pa ragraph  a p p e a r i n g  

on page 14 h e r e o f ,  cus tomers  o f  Brown were charged t h e  same p r i c e  p e r  

s h a r e  on a purchase  a s  Brown had p a i d  M S G ,  o r  r e c e i v e d  t h e  same p r i c e  

p e r  s h a r e  a s  Brown had r e c e i v e d  from M S G  on  a s a l e  t o  M S G  (DX 25,  24 and 21) .  
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. I n  o n l y  two i n s t a n c e s  o f  t h e  280 t r a d e s  r e f e r r e d  t o  i n  t h e  

last p a r a g r a p h  a p p e a r i n g  on  page 13 h e r e o f ,  d i d  c u s t o m e r s  r e c e i v e  a 

b e t t e r  p r i c e  t h a n  that r e c e i v e d  by MS&G on s resale o f  t h e i r  s e c u r i -  

t ies  (DX 2 5 ,  24  and 21) .  

I n  233 i n s t a n c e s  o f  t h e  280 r e f e r r e d  t o  i n  t h e  l a s t  p a r a g r a p h  

a p p e a r i n g  on  page 13 h e r e o f ,  i n  t h e  p u r c h a s e  o f  l i s t e d  s e c u r i t i e s  f o r  

cus tomers  by Brown from M S G  t h e  p r i c e  cha rged  Brown by MS&G approx-  

imated  t h e  p r i c e  M S G  had p a i d  member f i r m s  f o r  t h e  same s e c u r i t i e s ,  

p l u s  t h e  commission p a i d  by M S G  f o r  t h e  e x e c u t i o n  o f  t h e  t r a n s a c t i o n ,  

whereas  i n  rhe sa le  o f  l i s t e d  s e c u r i t i e s  f o r  c u s t o m e r s  by Brown where in  

Brown d e a l t  w i t h  M S G ,  t h e  p r i c e  r e c e i v e d  by Brown approx ima ted  t h e  

p r i c e  M S G  had r e c e i v e d  from member f i r m s  f o r  t h e  same s e c u r i t i e s ,  l e s s  

t h e  commission p a i d  by M S G  f o r  t h e  e x e c u t i o n  o f  t h e  t r a n s a c t i o n  (DX 2 5 ,  

24,  2 1  and 101). 

I n  t h e  p u r c h a s e  o r  s a l e  of  l i s t e d  s e c u r i t i e s  by M S G  t o  o r  from 

Brown, t h e  t r a n s a c t i o n s  were a l l  conf i rmed on  a p r i n c i p a l  b a s i s  (DX 

22 and 100). 

I n  233 of  a t o t a l  of  280 i n s t a n c e s  t h e  i n t e r p o s i t i o n i n g  o f  M S G  

between Brown and a member f i r m  r e s u l t e d  i n  t h e  cus tomer  p a y i n g  more f o r  

s t o c k  bought f o r  them by t h e i r  a g e n t ,  Brown, o r  r e c e i v i n g  less f o r  s t o c k  

s o l d  f o r  them by t h e i r  a g e n t ,  Brown, t h a n  i f  Brown had d e a l t  d i r e c t l y  

w i t h  t h e  member f i r m  (DX 25 ,  Tr .  p. 254).  

I n  45 of  a t o t a l  of  280 i n s t a n c e s  t h e  i n t e r p o s i t i o n i n g  o f  M S G  

between Brown and a member f i r m  r e s u l t e d  i n  no d e t r i m e n t  t o  t h e  cus tomer  

tux 25, Ir .  p. 2 5 4 ) .  
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I n  9 i n s t a n c e s  o f  307 t r a d e s ,  t h e  i n t e r p o s i t i o n i n g  o f  M S G  

between Brown and a t h i r d  marke t  r e s u l t e d  i n  t h e  cus tomer  e i t h e r  

paying more f o r  s t o c k  bought f o r  them by Brown o r  r e c e i v i n g  l e s s  f o r  

s t o c k  s o l d  f o r  them by Brown t h a n  i f  Brown had d e a l t  d i r e c t l y  w i t h  t h e  

t h i r d  marke t  (DX 25; Tr.  p. 254).  

I n  9 i n s t a n c e s  o f  307 t r a d e s  t h e  i n t e r p o s i t i o n i n g  of  MS6G 

between Brown and t h e  t h i r d  market  r e s u l t e d  i n  no d e t r i m e n t  t o  t h e  

cus tomer  (DX 25: Tr .  p. 2 5 4 ) .  

No d i s c l o s u r e  was made t o  cus tomers  o f  Brown i n  t h e  233 i n s t a n c e s  

r e f e r r e d  t o  i n  t h e  f i r s t  pa ragraph  a p p e a r i n g  on page 15 h e r e o f ,  that 

t h e  e f f e c t  o f  Brown's i n t e r p o s i t i o n i n g  M S G  r e s u l t e d  j n  t h e  cus tomer  

r e c e i v i n g  l e s s  i n  t h e  c a s e  o f  a s a l e  by them o f  l i s t e d  s e c u r i t i e s  

through t h e i r  a g e n t  Brown o r  t h e  payment o f  more by them i n  t h e  c a s e  

o f  a purchase  t o  t h e i r  a g e n t  Brown, t h a n  i f  t h e i r  a g e n t  had d e a l t  

d i r e c t l y  w i t h  t h e  member f i r m  (1IX 2 1 ) .  

The p r a c t i c e  o f  i n t e r p o s i t i o n i n g  MS&G by Brown r e s u l t e d  i n  t h e  

cus tomers  o f  Brown paying a n  e x t r a  u n d i s c l o s e d  commission on b o t h  pur-  

c h a s e s  and' s a l e s .  

The n e c e s s i t y  of remaining w i t h i n  t h e  d a y ' s  p r i c e  range  r e s u l t e d  

i n  N S h G  s u f f e r i n g  l o s s e s  i n  some t r a n s a c t i o n s  when a c t i n g  a s  a n  i n t e r -

p o s i t i o n e r  (Tr .  p. 291-2961. 

MS&G r e a l i z e d  n e t  p r o f i t s  o f  $973.87 when a c t i n g  a s  t h e  i n t e r -  

p o s i t i o n e d  b r o k e r  (Tr .  p. 298) .  

Brown r e a l i z e d  g r o s s  commissions o f  $9,000 whenact ing f o r  h i s  

cus tomer  a s  a g e n t  i n  t h e  307 t r a d e s  r e f e r r e d  t o  i n  t h e  f o u r t h  pa ragraph  

a p p e a r i n g  on page 10 h e r e o f .  



. On September 3 ,  1963  M S G  s o l d  a s  a g e n t  f o r  i t s  cus tomer  20 

s h a r e s  o f  Paddington Corp. a l i s t e d  s e c u r i t y  a t  $57 p e r  share t o  Brown 

6 Go. (DX 23,  Trans .  1141. 

MS6C8s o r d e r  t i c k e t  i n d i c a t e s  t h a t  t h e  o r d e r  was r e c e i v e d  a t  

10:15 and p u r p o r t e d l y  e x e c u t e d  a t  10:40 on  September 3, 1963 (DX 

2 3 ) .  

Padd ing ton  C o r p o r a t i o n  s o l d  on t h e  American S tock  Exchange a t  

t h e  f o l l o w i n g  t i m e s  and p r i c e s  on  September 3, 1963: 

57  1 / 2  
57 3 / 4  
57 3 / 4  
57 314 
57 1 / 2  
57  3 / 4  
5 7  1 / 2  
57  3 / 4  

(Tr .  pp. 420-4211 

NS6C's c u s t o m e r s  d i d  n o t  r e c e i v e  a p r i c e  c o n s i s t e n t  w i t h  t h e  . 

marke t  a t  p u r p o r t e d  t i m e  o f Y e c e i p t  and e x e c u t i o n  o f  h i s  o r d e r .  

Brown & Co. s o l d  2 0  s h a r e s  o f  Padd ing ton  C o r p o r a t i o n  on 9 / 3 / 6 3  

t o  a member f i r m a t  57 3 / 4  (DX 26,  Trans .  114; DX 6 6 ) .  

M S G  f a i l e d  t o  c o n f i r m  to its c u s t o m e r  that h i s  s t o c k  had been 

s o l d  a t  $57 3 / 4  b u t  d i d  mis in fo rm i ts  c u s t o m e r  t h a t  h i s  s t o c k  had been 

s o l d  a t  $57 (OX 23,  26 and 100) .  

M S G  f a i l e d  t o  e n t e r  t h e  p r o p e r  time o f  e x e c u t i o n  o f  i t s  

c u s t o m e r ' s  o r d e r  (DX 6 6 ) .  

On September 10, 1963 MShG purchased  as a g e n t  f o r  i t s  cus tomer  

50 s h a r e s  o f  High V o l t a g e  Engir ieer ing ,  a l i s t e d  s e c u r i t y  a t  $50 1 / 2  

p e r  s h a r e  from Brown & Go. (DX 23 ,  26;  T rans .  115) .  
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M S G ' s  o r d e r  t i c k e t  i n d i c a t e s  that t h e  o r d e r  was r e c e i v e d  a t  

8:30 and p u r p o r t e d l y  e x e c u t e d  a t  10:20 on September  10, 1963 (DX 23). 

High V o l t a g e  E n g i n e e r i n g  s o l d  on t h e  New York S t o c k  Exchange 

a t  t h e  f o l l o w i n g  times and  p r i c e s  o n  September  10, 1963: 

M S G ' s  cus tomer  d i d  n o t  pay a p r i c e  c o n s i s t e n t  w i t h  t h e  m a r k e t  

a t  p u r p o r t e d  r e c e i p t . a n d  e x e c u t i o n  o f  h i s  o r d e r .  

Brown 6 Co. pu rchased  50 shares of High. V o l t a g e  E n g i n e e r i n g  a t  

$49 7 / 8  p e r  s h a r e  from a member f i r m  (DX 26;  Trans .  115; DX 6 7 ) .  

MS&G f a i l e d  t o  c o n f i r m  t o  i t s  cus tomer  t h a t  h i s  s t o c k  had been 

purchased  a t  $49 7 / 8  p e r  s h a r e  b u t  d i d  mis in fo rm i ts  cus tomer  t h a t  h i s  

s t o c k  had been purchased  a t  $50 112 p e r  s h a r e  (DX 2 3 ,  2 6 ,  LOO). 

M S G  f a i l e d  t o  e n t e r  t h e  p r o p e r  t i m e  o f  e x e c u t i o n  o f  i t s  

c u s t o m e r ' s  o r d e r  (DX 6 7 ) .  

On September 2 5 ,  1963 M S G  s o l d  f o r  i t s  cus tomer  as a g e n t  50  s h a r e s  

of  Loews T h e a t r e ,  8 l i s t e d  s e c u r i t y ,  t o  Brown 6 Co a t  $18 p e r  s h a r e  (DX 

23;  26; Trans .  117) . 
k1S&G1s o r d e r  t i c k e t  i n d i c a t e s  t h a t  t h e  o r d e r  was r e c e i v e d  a t  

12:45 A.N .  and p u r p o r t e d l y  e x e c u t e d  a t  1x10 P.M. (DX 23) .  
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h e w s  T h e a t r e  s o l d  on t h e  New York S tock  Exchange a t  t h e  

f o l l o w i n g  t i m e s  and p r i c e s  on September 25 ,  1963: 

PlS6G's cus tomer  d i d  n o t  r e c e i v e  a p r i c e  c o n s i s t e n t  w i t h  t h e  

market  a t  t h e  t ime  o f  purpor ted  r e c e i p t  and e x e c u t i o n  o f  h i s  o r d e r .  

Brown 6 Co. s o l d  50 s h a r e s  o f  h e w s  T h e a t r e  on September 2 5 , '  

1963 t o  a member f i r m  a t  $18 3/8 p e r  s h a r e  (DX 26,  Trans .  117; DX 69) .  

M S G  f a i l e d  t o  in fo rm i t s  customer  t h a t  h i s  s t o c k  had been s o l d  

a t  $18 3 / 8  p e r  s h a r e  b u t  d i d  mis inform i t s  customer  t h a t  h i s  s t o c k  had 

been s o l d  a t  $18 p e r  s h m  (DX 23,  26,  100). 

M S G  f a i l e d  t o  e n t e r  t h e  p r o p e r  t ime  of  e x e c u t i o n  o f  i t s  

c u s t o m e r ' s  o r d e r  (DX 6 9 ) .  

On November 20,  1963 M S G ,  a c t i n g  a s  a g e n t  f o r  i t s  cus tomer ,  

s o l d  5  s h a r e s  o f  Xerox t o  arown 6 Co. a t  $370 p e r  s h a r e  (IIX 2 3 ,  26; 

Trans.  10). 

PlStLG's o r d e r  t i c k e t  i n d i c a t e s  t h a t  t h e  o r d e r  was r e c e i v e d  a t  

2:07 and p u r p o r t e d l y  execu ted  a t  2:25 (DX 2 3 ) .  

Xerox s o l d  on t h e  New York S tock  Exchange a t  t h e  f o l l o w i n g  t i m e s  

and p r i c e s  on September 25,  1963: 

2:04 371 1 / 2  
2:16 3 7 1 1 / 2  
2:24 371 1 / 2  
2:26 371 1 / 2 .  371 1 / 4  
2:33 371 and 371 1 / 2  

(Tr. p. 459) 
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M S G ' s  cus tomer  d i d  n o t  r e c e i v e  a p r i c e  c o n s i s t e n t  w i t h  marke t  

p r i c e  a t  t h e  p u r p o r t e d  t i m e  o f  r e c e i p t  and e x e c u t i o n  o f  h i s  o r d e r .  

Brown & Co. s o l d  5 shares o f  Xerox on November 20 ,  1963 t o  a 

member f i r m  a t  $371 1 / 4  p e r  s h a r e  (DX 26 ,  T rans .  10; DX 72) .  

HS&G f a i l e d  t o  in fo rm i ts  cus tomer  t h a t  h i s  s t o c k  had been s o l d  

a t  $371 1 / 4  p e r  share b u t  d i d  mis in fo rm i t s  cus tomer  t h a t  h i s  s t o c k  had 

been s o l d  a t  $370 p e r  s h a r e .  

M S G  f a i l e d  t o  p r o p e r l y  e n t e r  t h e  time o f  e x e c u t i o n  o f  i t s  

c u s t o m e r ' s  o r d e r  (OX 72) .  

On J a n u a r y  1 6 ,  1964 MSG bought f o r  i t s  cus tomer ,  a s  a g e n t ,  100 

s h a r e s  o f  Data C o n t r o l  Sys tems from Brown & Co. a t  $43 7 / 8  p e r  s h a r e  

(DX 23 ,  26;  T rans .  1 4 ) .  

MS&C8s o r d e r  t i c k e t  i n d i c a t e s  t h e  o r d e r  was r e c e i v e d  a t  10 A.M. 

and p u r p o r t e d l y  e x e c u t e d  a t  10:15 A.M. on J a n u a r y  1 6 ,  1964. 

Data C o n t r o l  Sys tems s o l d  on t h e  American S t o c k  Exchange a t  t h e  

f o l l o w i n g  times and p r i c e s  on J a n u a r y  1 6 ,  1964: 

10:21 42 3 / 4  ( o p e n i n g  s a l e )  
10:23 42 3 / 4  -

(Tr .  p.  422) 

M S G ' s  cus tomer  d i d  n o t  pay a p r i c e  c o n s i s t e n t  w i t h  t h e  marke t  

a t  t h e  time of  p u r p o r t e d  r e c e i p t  and e x e u c u t i o n  o f  h i s  o r d e r .  

Brown b Co. bought 100 s h a r e s  o f  Data C o n t r o l  Sys tems on J a n u a r y  

16 ,  1964 from a member f i r m  a t  $43 1 /2  p e r  s h a r e  (DX 2 6 ,  T rans .  14;DX 7 5 ) .  

MSaC f o i l e d  t o  in fo rm i t s  cus tomer  t h a t  h i s  s t o c k  had been bought 
-


a t  $43 1 / 2  p e r  s h a r e  b u t  d i d  m i s i n f o m  him t h a t  h i s  s t o c k  had been bought  

a t  $ 4 3  7 / 8  p e r  6 h r e  (UX 2 3 ,  26 ,  LOO). 

M S G  f a i l e d  t o  e n t e r  t h e  p r o p e r  t i m e  o f  e x e c u t i o n  o f  i t s  c u s t o m e r ' s  

o r d e r  (DX 75) .  
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On January 23, 1964 PISG sold as agent  f o r  i t s  customer 100 

shares  of bennison Mfg. Co. t o  Brown 6 Co. a t  $58 per share (DX 23, 26; 

Trans. 130, 131). 

MS6G's 	 order  t i c k e t  ind ica te s  t h a t  the  o rde r  was received a t  

3:00 P.M. and purportedly executed a t  3:10 P.M. on January 23, 1964 

(DX 23). 

Dennison Mfg. Co. sold on the American Stock Exchange a t  the  

following t i m e s  and p r i ces  on January 23, 1964: 

2:57 	 59 1/2 6 59 1 /8  
3:00 59 

3 ~ 0 2  59 

3:03 	 58 3/4, 58 1 /2 ,  58 1/4,  58 5 /8 ,  58 3 /4  
3:05 	 58 1/2 6 58 3/4 
3:08 	 58 1/2 
3: 10 	 58 1/4 and 58 5 /8  

(Tr. p. 423) 

M S G ' s  customer d id  not rece ive  a  p r i c e  cons i s t en t  with the  

market a t  the  time of purported r e c e i p t  and execution of h i s  order .  

Brown & Co. sold 100 shares  of Dennison Mfg: t o  a member firm 

on January 23, 1964 f o r  $58 1/2 per share (DX 26; Trans. 130, 131; DX 76) .  

MS&G f a i l e d  t o  inform i t s  customer t h a t  h i s  s tock had been so ld  

a t  $58 1 / 2  per share but d id  misinform i t s  customer t h a t  h i s  s tock had 

been 	 sold a t  $58 per share tbX 23, 26, 100). 

FiSG f a i l e d  to e n t c r  the .proper  time of  execution o f  i ts customer's 

order  (UX 7 6 ) .  

On t-:arclr 1 2 ,  lq6G 2:SsG bought a s  agent  f o r  i t s  customer 50 shares  . 

Cerro Corp. a t  $39 per share from Brown 6 Co. (DX 23, 26; Trans. 23).  

FISC'S order  ticket i nd ica te s  t h a t  the  o rde r  was received a t  

11:55 A.H.  and ~ u r t W r t c d l ~  12:10 P.M. on March 12, 1964.executed a t  
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L e r r o  l n d u s t r i e s  s o l d  on t h e  New York S t o c k  Exchange a t  t h e  

f o l l o w i n g  t ime  and p r i c e s  on  March 12 ,  1964: 

M S G ' s  cus tomer  d i d  n o t  pay a p r i c e  f o r  h i s  s h a r e s  c o n s i s t e n t  

w i t h  t h e  market  a t  t h e  t i m e  o f  p u r p o r t e d  r e c e i p t  end e x e c u t i o n  o f  h i . s  

o r d e r .  

Brown 6 Co. bought 50 C e r r o  Corp.  from a member firm o n  March 

12,  1964 a t  $38 1 / 2  p e r  s h a r e  (DX 26; T rans .  23;  DX 7 9 ) .  

HS6G f a i l e d  t o  in fo rm i t s  cus tomer  t h a t  h i s  s t o c k  had been 

purchased a t  $38 1 /2  p e r  s h a r e  bu t  d i d  mis in fo rm i t s  c u s t o m e r  t h a t  

h i s  s t o c k  had been purchased  a t  $39 p e r  s h a r e  (DX 23 ,  26 ,  100). 

H S C  f a i l e d  t o  e n t e r  t h e  p r o p e r  t i m e  o f  e x e c u t i o n  o f  i t s  

c u s t o m e r ' s  o r d e r  (DX 79) .  

On March 13,  1964 MS6G purchased a s  a g e n t  f o r  i t s  cus tomer  

100 s h a r e s  of  Seaboard A i r l i n e s  RR from Brown 6 Co. a t  $48 5 / 8  p e r  

s h a r e  (DX 23,  25; Trans .  135) .  

~ S b C ' t io r u e r  t i c k e t  i n d i c a t e s  t h a t  t h e  o r d e r  was r e c e i v e d  a t  

1 p. M .  and p u r p o r t e d l y  execu ted  a t  1: 15 B .  H. o n  March 13, 1964 

(DX 23). 

seaboard  i t i r l i n r s  Rd s o l d  on  t h e  New York S t o c k  Exchange a t  

t h e  fo l lowing  t h e @and p r i c e 8  on  March 13, 1964: 

1 1 ; 3 i  48 1 / 4  
2:27 4 8 1 / 8  

(Tr .  pp. 462 a n d  463) 



HS&Gts customer d i d  n o t  pay a p r i c e  f o r  h i s  s h a r e s  c o n s i s t e n t  

w i t h  t h e  market a t  t h e  t ime o f  purpor ted  r e c e i p t  and e x e c u t i o n  o f  h i s  

o r d e r .  

Brown 6 Co. bought 100 s h a r e s  of  Seaboard A i r l i n e s  on  March 

13, 1964 from a member f i r m  a t  $48 1 / 8  p e r  s h a r e  (DX 26; Trans .  136; 

DX 8 1 ) .  

M S G  f a i l e d  t o  inform i t s  customer t h a t  h i s  s t o c k  had been 

purchased a t  $48 1 / 8  p e r  s h a r e  but  d i d  mis inform i t s  customer  t h a t  h i s  

s t o c k  had been bought a t  $48 5 / 8  p e r  s h a r e  (DX 23, 26 ,  100). 

M S G  f a i l e d  t o  e n t e r  t h e  p r o p e r  t ime o f  e x e c u t i o n  o f  i t s  

cus tomer ' s  o r d e r  (DX 8 1 ) .  

On March 18,  1964 M S G  bought a s  a g e n t  . fo r  i t s  customer  30 

s h a r e s  o f  Holiday I n n s  of  America from Brown 6 Co. a t  $20 1 / 2  p e r  

s h a r e  (DX 23, 26; Trans .  139) .  

M S G ' s  o r d e r  t i c k e t  i n d i c a t e s  t h a t  t h e  o r d e r  was r e c e i v e d  a t  

l:X) P.M. and executed a t  1:50 P.M. on March 18,  1964 (DX 23) .  

Holiday I n n s  of  America s o l d  on t h e  New York Stock Exchange 

a t  t h e  fo l lowing  t imes  and p r i c e s  on March 18, 1964: 

20 
19 7 / 8  
19 7 / 8  
19 718 and 19 3 / 4  
19 3 /4  
19 3/44 
19 3 /4  
19 5 / 8  

(Tr .  p. 4 6 3 )  
d i d  not pay a p r i c e  c o n s i s t e n t  w i t h 1 . t h e  market  

a t  t h e  time of purpor ted  r e c e i p t  and e x e c u t i o n  of h i s  o r d e r .  

Brown b Co. purchaseu 30 s h a r e s  of  Holiday I n n s  o f  America from 
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a member firm a t  $20 per share  (DX 26, Trans. 139, DX 82) .
I 

M S G  f a i l e d  t o  inform i t s  customer tha t  h i s  s tock had been 

/ 

! purchased a t  $20 per share  but d id  misinform i t s  customer t h a t  h i s  

s tock had been purchased a t  $20 1/2 per share  (DX 23, 26, 100). 

MS&G's order  t i c k e t  i n d i c a t e s  tha t  i t s  execution f o r  i t s  

customer took place a f t e r  Brown had executed with the member f i rm 

(W( 23, 82).  

I
I On March 19, 1964 M S G  bought a s  agent  f o r  i t s  customer 65 

shares  of Syntex from Brown 6 Co. a t  $88 5 /8  per share (DX 23, 26; iI Trans. 26) .  

HS6G's order  t i c k e t  ind ica te s  tha t  t h e  o rde r  was received a ti 
10: 30 	A.M. and executed a t  10: 35 A.M. on March 19, 1964 (DX 23) .  

Syntex sold on the  American Stock Exchange a t  the  following 

I times and p r i ces  on blarch 

10:29 
1 0 : s  
10: 32 
10:33 
10:35 
10:36 

19, 1964: 

87 1 /4  
87 3/4 
87 1/2 6 87 3/4 
87 7/8 
88 and 87 3/4 
88 

(Tr.  p.  	424) 

MS&G'S customer d id  not pay a p r i c e  cons i s t en t  w i t h  the  market 

a t  the  time of purported rece ip t  and execution of h i s  order .  
I 

Brown a LO. purchased 65. shares of Syntex from a member firm 

) on March 19. 1364 a t  $87 718 per share  (WL 26; Trans. 26; W( 83).  

b 1 s G  f a i  leu  to inform its customer tha t  h i s  stock had been 
I 

I 
p u ~ c l ~ a s e da t  $87 718 per share but did misinform i t s  customer t h a t  

h i s  stock had been purchased a t  $88 5 / 8  per share (DX 23, 26, 100). 



M S G  f a i l e d  t o  e n t e r  t h e  p r o p e r  t i m e  o f  e x e c u t i o n  o f  i t s  

cus tomer  o r d e r  (DX 83) .  

On March 23,  1964 MS6G purchased a s  a g e n t  f o r  i t s  cus tomer  

45 s h a r e s  o f  Syntex a t  $88 1/8 p e r  share from Brown 6 Co. (OX 2 3 ,  26; 

Trans .  2 7 ) .  

M S G ' s  o r d e r  t i c k e t  i n d i c a t e s  t h a t  t h e  o r d e r  was r e c e i v e d  a t  

1:40 P.M. and  execu ted  a t  2 P.M. on  March 23 ,  1964 (DX 8 5 ) .  

Syntex  s o l d  on  t h e  American S tock  Exchange a t  t h e  f o l l o w i n g  

times and p r i c e s  on March 23,  1964: 

1:21 87  1 / 4  
1:41 87  
1:42 8 7 1 / 8  
1:47 87 
1:49 87  
1:54 87 
1:55 8 6 3 / 4  
1:59 8 6 7 / 8  
2:04 	 8 6  5 / 6  

(Tr..  pp. 424,  425) 

M S G ' s  cus tomer  d i d  n o t  pay a p r i c e  c o n s i s t e n t  w i t h  t h e  marke t  

a t  p u r p o r t e d  time o f  r e c e i p t  and e x e c u t i o n  o f  h i s  o r d e r .  

Brown & Co. purchased  45 s h a r e s  o f  Syntex from a  member f i r m  

on March 23,  1964 a t  $87 1 / 2  p e r  s h a r e  (IIX 26; Trans .  27; DX 8 5 ) .  

M S G  f a i l e d  t o  in fo rm i ts  cus tomers  t h a t  h i s  s t o c k  had been 

purchased a t  $87 1 / 2  p e r  s h a r e  b u t  d i d  mis in fo rm i ts  cus tomer  t h a t  

h i s  s t o c k  had been purchased a t  $88 1/8 p e r  share (LJX 23 ,  26 ,  100.). 

M S G  f a i l e d  t o  e n t e r  t h e  p r o p e r  t i m e  o f  e x e c u t i o n  o f  i t s  

c u s t o m e r ' s  o r d e r  (DX 8 5 ) .  

On March 23,  1964 MS&G s o l d  as a g e n t  f o r  i t s  cus tomer  100 s h a r e s  

of S ~ i e g e l ,  I n c .  t o  Brown h Lo. a t  $32 1 /2  p e r  s h a r e  (DX 23,  26;  Trans .  2 8 ) .  



MSG's order t i cke t  indicates that  the order was received 

a t  11:35 A.M. and executed a t  11:50 A.M. (UX 23). 

Spiegel Corp. sold on the New York Stock Exchange a t  the 

following times and pr ices  on March 23, 1965: 

MSG's customer did not receive a price consistent  with the 

market a t  the purported time of receipt  and execution of h i s  order. 

Brown 6 Co. sold 100 shares of Spiegel, Inc. t o  a member firm 

a t  $32 7/8 per share on March 23, 1964 (UX 26, Trans. #28, DX 86).  

MS&G fa i led  to  inform i t s  customer that  h i s  stock had been 

sold a t  $32 7/8 per share but did misinform i t s  customer tha t  h i s  

stock had been sold a t  $32 1/2 per share (DX 23, 26, 100). 

MSSG fa i led  to enter  the proper time of execution of i t s  

customer's order (UX 86). 

I t  is unnecessary to  prolong t h i s  review and discussion of the 

evidence. tnough has been written to  show i n  considerable d e t a i l  

how the transactions between Brown and MSSG were handled and executed, 

under the i r  aforesaid agreement, wherein Brown agreed to  pay MS&G 1/8 

of a point ,  p e r  100 shares, and M S G  received a t  l eas t  one check, 

i f  not others,  f o r  $162.50 (T r .  pp. 539, 5401, a s  a sdrvice charge 
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" I n t e r p o s i  t i o n "  

I n  t h e  f o o t n o t e  a p p e a r i n g  on page 12 h e r e o f ,  t h e  H e a r i n g  Examiner 

h a s  r u l e d  upon a n  o b j e c t i o n  advanced by c o u n s e l  f o r  MS&G t o  t h e  word 

" i n t e r p o s i t i o n " ,  i n s i s t i n g  t h a t  i t s  u s e  i s  based upon a t h e o r y .  The 

Hear ing  h a m i n e r  i s  o f  t h e  o p i n i o n  and f i n d s  t h a t  t h e  u s e  o f  s u c h  

words as " i n t e r p o s i t i o n " ,  ! ' i n t e r p o s i t i o n i n g 1 ' ,  " i n t e r p o s i t i o n e r "  o r  

IIi n t e r p o s e d "  was more t h a n  "a theory" ;  i t  was a d e v i c e  and scheme 

r e s o r t e d  t o  by t h e  r e s p o n a e n t s  which promoted d i s g u i s e  and concea lmen t  

and p r o v i d e s  c o n v i n c i n g  and s u b s t a n t i a l  e v i d e n c e  t h a t  t h e y  committed 

the v i o l a t i o n s  a l l e g e d  u n d e r  S e c t i o n  11 o f  t h e  Commission's  a f o r e s a i d  

o r d e r  d a t e d  O c t o b e r  15 ,  1964. 

F i d u c i a r y  K e l a t i o n s h i p  

I n  c a r r y i n g  o u t  t h e i r  n e f a r i o u s  d e v i c e  o r  scheme i n  which  t h e '  

c u s t o m e r s  o f  Brown and HS&G were mis in fo rmed ,  o v e r c h a r g e d  s n h  k e p i  i n  

i g n o r a n c e  o f  t h e  wrongs imposed upon them, i t  i s  w e l l  e s t a b l i s h e d  by 

by t h e  r e s p o n d e n t s .  

It i s  w e l l  s e t t l e d  i n  t h e  law t h a t  a b r o k e r - d e a l e r ,  a c t i n g  a s  

t h e  e v i d e n c e  t h a t  a f i d u c i a r y  r e l a t i o n s h i p  e x i s t e d  between t h e  respond-

e n t s  and t h e i r  r e s p e c t i v e  c u s t o m e r s ~ w h i c hwas i g n o r e d  a n d  g r o s s l y  a b u s e d  

a n  a g e n t  f o r  a c u s t o m e r  i n  t h e  e x e c u t i o n  o f  a t r a n s a c t i o n ,  a s sumes  

t h e  o b l i g a t i o n  o f  a f i d u c i a r y .  tis such ,  h e  h a s  a d u t y  t o  a c t  a t  a l l  

times i n  t h e  b e s t  i n t e r e s t  o f  h i s  c l i e n t  w i t h  r e s p e c t  t o  m a t t e r s  w i t h i n  

t h e  scope  o f  h i s  agency ,  a n d  t o  in fo rm h i s  p r i n c i p a l  o f  a l l  f a c t s  
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a f f e c t i n g  h i s  r i g h t s  o r  i n t e r e s t s .  The Commission, i n  s e v e r a l  c a s e s ,  

has cons idered  t h i s  f i d u c i a r y  r e l a t i o n s h i p ,  such as I n  r e  A r l e e n  W. 

Hunhes, 27 S.E.C. 629, 636 (19481, a f f  'd  174 F. 2d 969 ( 8 5  U.S. App. 

D.C. 56). from which t h e  f o l l o w i n g  e x c e r p t  i s  quoted: 

"A c o r o l l a r y  o f  t h e  f i d u c i a r y ' s  d u t y  o f  
l o y a l t y  t o  h i s  p r i n c i p a l  i s  h i s  d u t y  t o  
o b t a i n  o r  d i s p o s e  o f  p r o p e r t y  f o r  h i s  
p r i n c i p a l  a t  t h e  b e s t  p r i c e  d i s c o v e r a b l e  
i n  t h e  e x e r c i s e  o f  reasonab le  . d i l i g e n c e .  
To g i v e  e f f e c t  t o  t h i s  d u t y ,  t h e  c o u r t s  
have r e q u i r e d  a  f i d u c i a r y  who proposes  t o  
d e a l  on h i s  own account  w i t h  h i s  p r i n c i p a l  
t o  d i s c l o s e  t h e  b e s t  p r i c e  a t  which t h e  
t r a n s a c t i o n  cou ld  be e f f e c t e d  elsewhere",  
c i t i n g  Doyen v .  Bsuer, >swra,and t h e  o t h e r  
a u t h o r i t i e s  l i s t e d  i n  f o o t n o t e  8, i n c l u d i n g  
2  Resta tement  o f  Anency, S e c t i o n  390, 
coamrent a. 

Use o f  t h e  mails and 
i n s t r u m e n t a l i t i e s  o f  
i n t e r s t a t e  commerce 

The Hearing Examiner f i n d s  that Brown and M S G ,  i n  e x e c u t i n g  

the.  numerous t r a n s a c t i o n s  under  t h e i r  s a i d  agreement widely  and con-

t i n u o u s l y  used t h e  Uni ted S t a t e s  mail, a s  w e l l  as t h e  means and 

i n s t r u m e n t s  o f  t r a n s p o r t a t i o n  and c ~ n c a u n i c a t i o n  i n  i n t e r s t a t e  commerce, 

such as t h e  t e lephone  and t e l e g r a p h .  

-8/ See Report o f  S p e c i a l  Study d f  S e c u r i t i e s  Markets ,  P a r t  2 ,  Chapter  
Vll, pp. 623-4 ( J u l y  17,  1963); 1 Restatement o f  Agency, S e c t i o n  
13; as w e l l  as Doyen v.  Bauer, 211 Minn. 136, 300 N.W. 451 (1941) ;  
see a l s o  Berkeley Sulphur  S p r i n g  v. L i b e r t y ,  162 A .  191 ( N . J .  1932);  
Van Dusen v .  Binelow, 1 3  N.D. 277, 100 N.W. 723 (1904) ;  Rodman v. 
Manning, 5 3  Ore. 336, 99 Pac.  657 (1909);  2 Resta tement  o f  Anency, 
S e c t i o n  390, comment a.  
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pub l i c  I n t e r e s t  

The Hearing Examiner - f inds  from t h e  evidence that Brown and 

HSG,  i n  t he  t r a n s a c t i o n s  which they conducted under t h e i r  a f o r e s a i d  

agreement,  w i l l f u l l y  d i s r ega rded  and g r o s s l y  ignored t h e  r i g h t s  and 

b e s t  i n t e r e s t s  o f  t h e i r  customers.  Th is  view i s  overwhelmingly 

supported by t h e  evidence and t h e  Hearing Examiner f i n d s  t h a t  t h e  

p u b l i c  i n t e r e s t  r e q u i r e s  t h a t  t h e  r e g i s t r a t i o n s  o f  Brown and M S G ,  

as b roke r -dea l e r s ,  be revoked; that they a l s o  be expe l l ed  f r a n  member- 

s h i p  i n  t h e  Nat ional  Assoc i a t i on  of  S e c u r i t i e s  Dea l e r r ,  Inc . ;  and t h a t  

Leon P. Markoff, Marshal S. Sterman and Davld PI Cowelk each  be found 

t o  be cause s  o f  such revoca t ion  and expu l s i on  of HS&G. 

CONCLUSIONS OF L A W  

Based upon t h e  e n t i r e  record  i n  t h e s e  proceedings ,  t h e  fo r ego ing  

review and d i s c u s s i o n  o f  t h e  evidence,  and t h e  comment8 and f i n d i n g s  

o f  t h e  Hearing Examiner, he r e inbe fo re  g iven ,  t h e  fo l l owing  conc lu s ions  

o f  l a w  a r e  reached by t h e ;  Hearing Examiner: 

George A. Brown d / b / a  Brown 6 Co. du r ing  t h e  per iod  from May 

28, 1964 t o  J u l y  1, 1964 w i l l f u l l y  v i o l a t e d  Sec t i on  l 5 ( c )  o f  t h e  

&change Act and Rule 17 CFR 240 .15~3-1  thereunder  i n  that h i s  aggre-  

g a t e  indebtedness  t o  a l l  o t h e r  persons  exceeded more than 2000% of  

h i s  n e t  c a p i t a l .  

During t h e  pe r i od  from August 1, 1963 t o  August 30, 1964 

George A. Brown d /b /a  Brown 6 Co. and Harkof f ,  Stennan 6 Cawell ,  l n c . ,  

s i n g u l a r l y  and i n  conce r t  i n  connect ion w i th  t h e  purchare  and rale of  

e e c u r i t i e r  r e g i s t e r e d  on Nat iona l  S e c u r i t i e s  Exchanges mp loyed  
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manipu la t ive  and d e c e p t i v e  dev ice8  and con t r i vance8  and engaged i n  

a c t s ,  p r a c t i c e r  and a cou r se  o f  b u ~ i n e s s  which opera ted  a8 a f r a u d  

and d e c e i t  upon t h e i r  customers  i n  w i l l f u l  v i o l a t i o n  of  Sec t i on  10(b)  

o f  t h e  Exchange Act and Rule 240.10b-5 thereunder  i n  that they  

d i r e c t l y  and i n d i r e c t l y  by u se  o f  t h e  mean8 and i n s t r u m e n t a l i t i e s  

o f  i n t e r s t a t e  commerce and o f  t h e  ma i l c  i n t e rposed  each  o t h e r  on 

t h e i r  r e s p e c t i v e  customers '  o r d e r s  t o  buy and e e l 1  s e c u r i t i e s  l i a t e d  

on -Na t iona l  S e c u r i t i e s  Exchanger f o r  t h e  purpoae o f  concea l i ng  from 

customers  t h e  commissions paid  by t h e  i n t e rposed  d e a l e r  i n  execu t i ng  

orders wi th  members of t h e  Nat iona l  S e c u r i t i e s  Exchanger and t o  l ead  

c u s t a n e r r  t o  b e l i e v e  t h a t  they  were paying on ly  a s i n g l e  commis8ion. 

During t h e  per iod  from October  1, 1963 t o  October  30, 1964 

George A.  Brown d /b / a  Brown b Co. and Markoff,  Stermen 6 Gowell, Inc . ,  

w i l l f u l l y  v i o l a t e d  Sec t i on  17(a )  of t h e  h c h a n g e  Act and Rule 

17 .CFR 240.176-3 thereunder  i n  t h a t  they f a i l e d  t o  record  a c c u r a t e l y  

and f a i l e d  t o  cause  t o  be recorded a c c u r a t e l y  t h e  t i m e  o f  e n t r y  o f  

each purchase o r d e r  as r equ i r ed  under  Sec t i on  17(a )  o f  t h e  Exchange 

Act and Rule 17 CFR 240.17a-3 thereunder .  

On June 30, 1964 and J u l y  1, 1964 George A. Brown d /b / a  Brown 

6 Co. and Markoff,  Sterman 6 Gowell, Inc . ,  w i l l f u l l y  v i o l a t e d  Sec t i on  

17(8)  of  t h e  Exchange Act  and Rule 17 CFR 240.178-3 thereunder  i n  that 

they en t e r ed  and caused t o  be e n t e r e d  on t h e i r  r e s p e c t i v e  book8 and 

r eco rds  a #tries of f i c t i t i o u s  t r a n s a c t i o n 8  f o r  t h e  purpore  o f  c r e a t i n g  

t h e  appearance o f  compliance by George A.  Brown d / b / a  Brown 6 Co. wi th  
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Rule.  2 4 0 . 1 5 ~ 3 - 1  u n d e r  t h e  &change Ac t .  

Leon F. Markof f ,  Marsha l  S. S t e n n a n  and  Dav i s  C. Gowel l ,  a s  a 

matter o f  l a w  a re  r e s p o n s i b l e  f o r  t h e  a f o r e s a i d  a c t i v i t i e s  o f  H a r k o f f ,  

S terman 6 Gowell ,  I n c .  

I t  i s  i n  t h e  p u b l i c  i n t e r e s t  t o  r evoke  t h e  r e g i s t r a t i o n  o f  

Markoff ,  S t e m a n  6 Gowell ,  I n c o r p o r a t e d ,  as  a b r o k e r - d e a l e r ;  t h a t  

i t  a l s o  be e x p e l l e d  from membership i n  t h e  N a t i o n a l  A s s o c i a t i o n  o f  

S e c u r i t i e s  Dealers, I n c . ;  and  t h a t  Leon F. Markof f ,  Marsha l  S. S terman 

and David C. Gowell e a c h  be found to  be  c a u s e s  o f  s u c h  r e v o c a t i o n  and  

e x p u l s i o n .  

I t  i s  i n  t h e  p u b l i c  i n t e r e s t  t o  r e v o k e  t h e  r e g i s t r a t i o n  o f  George 

A. Brown, d / b / a  Brown 6 Company a s  a b r o k e r - d e a l e r  a n d  t h a t  he  a l s o  be  

e x p e l l e d  from membership i n  t h e  N a t i o n a l  A s s o c i a t i o n  o f  S e c u r i t i e s  

Dealers, I n c .  

A c c o r d i n g l y ,  e f f e c t i v e  a s  o f  t h e  d a t e  t h a t  t h e  Commission e n t e r s  

a n  o r d e r  p u r s u a n t  t o  t h i s  I n i t i a l  D e c i s i o n  a s  p r o v i d e d  f o r  by Rule  17 

o f  t h e  Ru les  o f  P r a c t i c e  (17  CFR 203.171, and  s u b j e c t  t o  t h e  p r o v i s i o n s  

f o r  r e v i e w  a f f o r d e d  by t h a t  Ru le ,  I T  I S  ORUEREU t h a t  t h e  r e g i s t r a t i o n s  

as b r o k e r - d e a l e r s  o f  M a r k o f f ,  S terman 6 Gowel l ,  I n c o r p o r a t e d  and George 

A .  Brown d / b / a  Brown b Company be revoked;  t h a t  s a i d  r e s p o n d e n t s ,  M a r k o f f ,  

Sterman b Cowel l ,  I n c o r p o r a t e d  and George A. Brown d / b / a  arown & Company 

be e x p e l l e d  from membership i n  t h e  N a t i o n a l  A s s o c i a t i o n  o f  S e c u r i t i e s  

Uealers, I n c . ;  and  t h a t  Leon P. Markof f ,  N a r s h a l  S. Sterman and  David 
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C. Cove11 each be found a cause of the ordered revocation and 
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expulsion of respondent, Uarkoff,'Sterman & Gowall, Incorporated. -

A k L ~3 
William w. Swift 
Hearing Examiner / 

Waehington, D.C. 

November 30, 1965. 

e/  To the extent t ha t  the proposed f indings and conclurionr oubnitted 
by the pa r t i e s  a r e  i n  accord with the Views s e t  f o r t h  herein 
they a r e  sustained,  and t o  the extant  that they a r e  inconsis tent  
therewith they a r e  expressly overruled. 


