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These are consolidated proceedings brought pursuant to
Sections 15(b), 15A and 19(8)(3) of the Securities Exchange Act of
1/
1934 ("Exchange Act"). They were instituted by (a) the order for

proceedings issued by the Securities and Exchange Commission ("the

Commission") on September 3, 1963, against Jerome, Richard & Co., Inc.

1/ As applicable here:

Section 15(b) of the Exchange Act provides that the Commission shall
censure, suspend for a period not exceeding twelve months or revoke
the registration of any broker or dealer or censure, bar or suspend
for not more than twelve months any person from being associated
with a broker or dealer, if it finds that such sanction is in the
public interest and that the broker or dealer or any person asso-
ciated with him has wilfully violated any provision of that Act or
of the Securities Act of 1933 ('Securities Act"), or any rule there-
under or has aided and abetted in such violation or is permanently
or temporarily enjoined by a court of competent jurisdiction from
engaging in or continuing any conduct or practice in connection with
the purchase and sale of any security or has failed reasonably to
supervise persons subject to his supervision.

Section 19(a)(3) of the Exchange Act provides that the Commission
may, for the protection of investors, suspend for not more than
twelve months or expel from a national securities exchange any
nenber or officer thereof who it finds has violated any provision
of the Exchange Act or the rules thereunder.

Under Section 15A(b)(4) of the Exchange Act, in the absence of the
Commission's approval or direction, no broker or dealer may be
admitted to or continued in membership in & national securities
association, if the registration of such broker or dealer has been
suspended or revoked by the Commission or if the broker and dealer
hes been and is suspended or expelled from membership in such asso-
ciation or in a national securities exchange or has been barred or
suspended from being associated with a broker or dealer or was the
cause of any suspension or expulsion of a broker-dealer as described
above or if the broker and dealer has associated with him any person
who is known or shbuld be known to him to be ineligible as a broker
and dealer for admission oracontinusnce in such association or
exchange under the provisions set forth above.



("JR") and which named as 'causes" Richard Venticinque (''Venticinque')
its President, Treasurer,; a director and beneficial owner of 107 or
more of JR's voting stock, and Jerome Perlongo ('"Perlongo'") its

Vice President, Secretary, a director and beneficial owner of 10% or
more of JR's voting common stock and (b) the Commission's order for
consolidated proceedings dated September 14, 1964, against the three
respondents named in the order of September 3, 1963 and, in addition,
Kamen & Company (""Kamen Co"); Abraham Kamen (''Kamen'), a general partner
of Kamen Co; Frances Ginsburg ("Ginsburg'), Anthony Perotta ('"Perotta"),
Jerome Melvin Grossinger (""Grossinger") and Laurence H. Ross ('Ross'"),
employees of Kamen Co; George Herman (''Herman"), allegedly "é de facto
supervisory employee of Kamen Co."; Frederick Cirlin Associates, Inc.
("Cirlin Inc."), Frederick Cirlin ("Cirlin"), President, & director

and beneficial owner of more than 10% of Cirlin Inc.'s common stock,

and Brian Frederick Barrabee (''Barrabee'), Vice President, Secretary

and a director of Cirlin Inc.

1/ (Cont'd from p. 1)

Section 154(1)(2) of the Exchange Act provides that the Commission
may suspend for not more than twelve months or expel from a regis-
tered securities association, orrsuspend for not more than twelve
months or bar any person from being association with a member thereof
if such member or person who has willfully violated any provision

of the Exchange Act or the Securities Act or any rule thereunder.

Under Section 3(a) of the Securities Act the term '"person associated
with a broker or dealer" means any partner, officer, director, or
branch manager of such broker or dealer (or any person occupying a
similar status or performing similar functions), or any person directly
or indirectly controlling or controlled by such broker or dealer,
including any employee of such broker or dealer.
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The order of September 14, 1934 alleges, in substance, that
during the period May 1962 through approximately August 5, 1963 all
respondents, actipg singly and in concert, wilfully violated the anti-
freud provisions of the Securities Act and the Exchange Act in the offer
and sale of the stock of Jk.gl The order also alleges that preliminary
injunctions had been entered in the United States District Court for
the Southern District of New York against Ginsberg, Perotta, Venticinque,
Perlongo and JR, and pérmanent injunctions had bean entefed in the same
court against Ross, Herman, Cirlin Inc., Cirlin and Grossinger. It is
further alleged that all respondents, singly and in concert, wilfully
violated sections 5(a) and (c) of the Securities Act in the offer and
sale of the stock of JRé/and section 15(b) of the Exchange Act and Rule
15b-2 thereunder in that Jerome Richard Co., a partnership and the
predecessor of JR, and JR made untrue statements of material fact in

their applications for registration as a broker and dealer and in supple-

ments thereto and failed to file promptly corrective ameéndments to such

i

2/ The gnti-fraud provisions alleged to have been violated are Section
17(a) of the Securities Act, Sections 10(b) and 15(c)(1l) of the
Exchange Act and Rules 10b-5 and 10b-6 thereunder. The composite
effect of these provisions, as applicable to this case, is to make
unlawful the use of the mails or means of interstate commerce in
connection with the purchase or sale of any security by the use of
a device to defraud, an untrue or misleading statement of a material
fact, or any act, practice, or course of business which operates or
would operate as a fraud or deceit upon a customer, or by the use
of any other manipulative, deceptive or fresudulent device.

3/ In gubstance, this section makes it unlawful to use the mails or
interstate; facilities to sell a security unless a registration state-
ment is in effect as to such security or the security is exempted
from registration.
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4/
applications. ! The order also alleges that Kamen Co, aided and abetted

by Kamen, Hermén. Ross, Grossinger, Perotta and Ginsburg failed to

make, keep and preserve certain records in violation of Section 17(a)

of the Exchange Act and Rules 17a-3 and 17a-4 thereunderéland that
Cirlin Inc. aided and abetted by Cirlin and Barrabbee wilfully violated
Section 17(a) of the Exchange Act and Rule 17a-5 thereunder in failing
to file timely reports of its financial condition with the Commission.gl
The order seeks a determination as to the nsature of the remedial action,
if any, which is appropriate in the public interest in respect of all

respondents. It also provides for consolidation with the order of

September 3, 1963 as to common questions of law and fact.

4/ Rule 15b-2 provides that if information contained in an application
for registration is or becomes inaccurate a corrective amendment shall
be filed promptly.

S//Section 17(a) of the Exchange Act requires registered brokers and
dealers to make, keep and preserve such books and records as the
Commission may prescribe as necessary and appropriate in the public
interest or for the protection of investors. Rule 17a-3 specifies
the books and records which must be maintained and kept current.
Rule 17a-4 specifies the records to be preserved.

6/ Section 17(a) also requires the registered broker or dealer to '"make
such reports" as the Commission may require. Rule 17e-5 requires the
filing of a report of financial condition as of a date not less than
one nor more than five months after the date on which the broker or
dealer's registration became effective.



Although JR, Venticinque and Perlongo filed answers to the
order of September 3, 1963, neither appeared at the hearing.l/ Under
the Commission's Rules of Practice in effect prior to August 20, 1964,
the mere filing of the answer required that a hearing be held despite
the respondents' failure to appear at the hearing. However, under
Rule 6(e) of the Rules of Practice, which is effective as to proceed-
ings instituted subsequent to August 20, 1964, a party who fails to
appear at a hearing of which he has been duly notified shall be deemed
in default and the proceeding may be determined against him upon con-
sideration of the order, the allegations of which may be deemed to be
true. Accordingly, failure of respondents JR, Venticinque and Perlongo

-

to appear at the hearing constituted their default of the order of
September 14, 1964. By its order of August' 27, 1965,§,the Commission
found said respondents in default and, on the basis of the allegations
of the order, revoked JR's registration as a broker-dealer and barred
Venticinque and Perlongo from being associated with any broker or
dealer. Since the allegations of the orders of September 3, 1963 and

September 14, 1964 are substantially similar as to these respondents,

no useful purpose would be served by further consideration of the order

1/ Venticinque and Perlongo were present as witnesses only.

8/ Securities Exchange Act Release No. 7688.



-6.

A

of September 3, 1963. Future references to the "ordq;" or 'order
for proceedings" will relate, therefore, only to the order of
September 14, 1964.

The Commission's order of August 27, 1965, also noted the
defaults of Herman, Grossinger, Perotta and Ginsburg either for
failure to answer or to appear at the hearing or both and barred each
of them from being associated with any broker or dealer.

Barrabee filed an answer and appeared by counsel at the
opening of the hearing. However, at the outset of the second day
counsel announced he had received advice from Barrabee 'withdrawing
us as counsel' and stated that hif withdrawal was not to be
deemed a withdrawal or "waiver to appear" on Barrabee's part. The
Hearing Examiner directed counsel's attention to Rule 6(e) of the
Commission's Rules of Practice. Counsel withdrew after urging that
his withdrawal should not result in a default by Barrabee. The latter
had not been present on the first day of the hearing and was not present
at the time his counsel withdrew or at any time thereafter. Nor has
he filed any document or participated in the proceeding in any way
subsequent to his counsel's withdrawal. Under these circumstances
it is concluded that Barrabee is in default for fsilure to appear at
the hearing under Rule 6(e).

Ross was not served either with the order for proceedings or
with the notice of hearing. Although under these circumstances sanc-
tions may not be imposed against him, findings may nevertheless be

made with respect to the issues here involved, but without prejudice



to an application by him to reopen the record for the purpose of
10/
contesting such findings.

Kamen Co and Kamen (''the Kamens") and Cirlin Inc. and Cirlin
("the Cirlins') appeared by counsel and participated throughout the
entire proceeding. Proposed findings of fact end conclusions of law
and briefs have been filed by the Division of Trading and Markets
("Division") and on behalf of the Kamens. The Cirlins have not filed
such papers. However, they have filed a motion to exclude all evidence
pertaining to acts alleged to have occurred prior to August 13, 1963,
the date of the permanent injunction entered on consent against them,
on the ground that the issues presented in this proceeding are merged

in the final judgment of August 13, 1963 and are res judicata.

The record in this case pPresents & massive fraud, carefully
and astutely planned and executed by & group led by Herman and Ross.
It had its inception in the original distribution of the JR stock and
culminated in the swindling of 34 over-the-counter brokers and dealers
out of almost one-half million dollars.

The pertinent facts commence with the organization of Jerome
Richards Co., a partnership, by Venticinque and Perlongo who had been
employed by a broker-dealer firm of which Herman was a partner until
about April 1962 and May 1962, respectively. The partnership was soon

succeeded by JR, a New York corporation. Herman and Ross supplied JR

S/ Valley State Brokerage, Inc., 39 S.E.C. 596, 599-600 (1959); Market
Values, Inc., Securities Exchange Act Release No. 7498 (Dec. 31, 1964),
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with $12,000,;named its directors other than Ventici&que and Perlongo
and, in fact controlled JR.

On August 30, 1962, JR simultaneously filed with the Commission
its application for registration as a broker-dealer, which became effec-
tive on September 28, 1962, and the necessary documents preparatory to
a public offering of its stock. The notification and offering .circular
related to an offering of 50,000 shares of JR's 10¢ par value (non-voting)
common stock and was filed for the purpose of obtaining an exemption
from the registration requirements of the Securities Act pursuant to the
provisions of Section 3(b) thereof and Regulation A promulgated there-
under. The offering commenced on November 5, 1962. JR's Form 2aA,
filed on May 9, 1963, stated that 25,025 shares had been sold as of
December 3, 1962, that the balance of the original offering wses withdrawn
and that the offering had terminated.

Substantially all the 25,025 shares were sold by Herman and
Ross in November 1962 at $4 per share and one broker-dealer purchased
5,000 shares through its nominees with a guarantee by Ross that the latter
would repurchaée the shares at $4.50 per share.

The testimony of numerous witnesses who had purchased the JR
stock on the original distribution establishes that the mails were utilized
in the offer and sale of these shares and that Ross made false represen-
tations regarding the stock including statements that the stock would
rise in price, that it would probably go to $20 or more, that the stock

would make money, that there was no chance of losing and that the investor
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was guaranteed against loss. The offering circular contained no
reference to the $12,000 contribution of Hermsn and Ross or their

control of JR, and Ross omitted to advise investors of these material

10/
facts.
The extravagant predictions of price rises clearly had no
11/
reasonable basis in fact and were unjustified. The statements by

Ross regarding guarantees against loss were the rankest type of fraudu-
lent misrepresentation. The financial interest of Ross and Herman in
"JR, and their relationship to the issuer constitute material informa-
tion which purchasers should have had to enable them to reach a sound
invéstment judgment. Failure to make these facts known to investors
represents an omission to reveal material information inconsistent with
the industry's standards relating to the fair treatment of customers
and with the requirement for the disclosure of known facts bearing upon
1
the justification of the broker's recommendation._g/ Moreover, the

omissions from the offering circular constituted a failure of compliance

with the provisions of Regulation A. Further, the purported 5,000 share

10/ Misrepresentations and omission were also made by Herman. How-
ever, since the Commission's order of August 27, 1965 disposes of
his case, references to Herman and other respondents who defaulted
will be made only when necessary to a determination of the remain-
ing issues.

EL/ Alexander Reid & Co., 40 S.E.C. 986, 991 (]962); Underhill Securi-
ties Corp., Securities Exchange Act Release No. 7668 (Aug. 3, 1965).

12/ Leonard Burton Corp., 39 S.E.C. 211 (1959); Pinsker & Co., Inc.,
40 S.E.C. 285 (1960).




transaction, in which Ross guaranteed to repurchase the shares at an
increased priée was not, in fact, a sale. Accordingiy, the Form 2A
Report of Sales, required to be filed under Rule 260 of Regulation A,
which reported the sale of 25,025 shares including the aforesaid 5,000
shares, was false and represented an additional lack of compliance
with Regulation A.

It is concluded, therefore, thet in the offer and sale of
the JR stock during distribution Ross wilfully violated and sided and
abetted in JR's wilfull violation of the anti-fraud provisions of
Section 17(a) of the Securities Act and Sections 10(b) and 15(c)(1)
of the Exchange Act and Rules 10b-5 snd 15cl-2., 1In addition, the
exemption from registration offered by Regulation A became unavailable,lg/
resulting in willful violation by Ross of the registration provisions
of Sections 5(a) and 5(c) of the Securities Act.

Herman and Ross had sold all the JR stock to their friends,
relatives, neighbors and associates. In December 1962, Herman and Ross
began advising many of these customers to sell the stock, which was traded

. 14/
over the counter, and succeeded in repurchasing the entire outstanding amount,

13/ The exemption under Regulation A is a conditional one based upon
compliance with the express provisions and standards of the Tegu-
lation. Antilles Electronics Corporation, Securities Act Release
No. 4676 (March 10, 1964); Utah-Wyoming Atomic Corporation, 36
S.E.C. 454 (1950).

14/ These repurchases continued through the spring of 1963 with one or
two occurring in early summer. However, 10,000 shares, repurchased
on November 26, 1962, enabled the operation to begin.
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usually at the oyiginal sale price, in order to make the stock available
for utilization in the so-called "reciprocal business'" transactions

which ultimately led to the losses sustained by 34 over-the-counter
brokers totaling $475,963. These transactions were initiated while Ross,
Herman, Grossinger, Ginsburg and Perotta were all employed in the broker-
dealer department of Reuben Rose (''Rose'), a member firm of the New York
Stock Exchange ("NYSE'). Herman was manager of the department from

about July 1962 to January 1963,

Only members of the NYSE may effect transactions over or
through the exchange in securities listed on the exchange. Consequently,
a nonmember over-the-counter dealer seeking to sell or purchase a listed
security selects an exchange member firm to effect the transaction on
his behalf. The commission for the transaction goes to the member firm
which may not, under the NYSE Constitution and Rules, Paragraph 1708,
share the commission with a nonmember. Obviously, doing a nonmember
firm's listed business represents a fertile field of revenue to the mem-
ber firm.

Herman and Ross, employees of a member firm, set out to exploit
this situation by contacting over-the-counter dealers and offering them
over-the-counter business in reciprocation for their business in securities
listed on the NYSE ("listed business’"). Herman supplied the broker-dealer
department at Rose with & book containing the names of broker-dealers
throughout the United States. The department's personnel, end later the

department at Kamen Co, would solicit the over-the-counter broker-dealer by

1Y
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telephone, advisiny him that they were prepared to give him over-the-
counter business in return for his listed business, that he could. tele-
phone his orders collect and that the firm's research facilities were
at his disposal. The over-the-counter broker-dealers were offered a
ratio of $1.00 profit on over-the-counter business for every $4.00 in
commissions on listed business realized by the firm. In general, this
ratio was accepted although in some instances these dealers insisted on
and received a larger return. Approximetely 10C over-the-counter dealers
throughout the United States were solicited and agreed to this arrange-
ment. Apparently it represented a windfall to them since, as disclosed
by the record, they theretofore had rarely, if ever, received little
more than services in return for listed business. However, they weré not
informed that the reciprocal business would tske the form, almost exclu-
sively, of transactions in JR stock.lé/ In actual operation the reciprocal
transactions in JR stock took the following pattern:

The broker-dealer department would telephone dealer A and
instruct him to purchase a stated number of shares of JR stock from

dealer B at a designated price. In the same conversation dealer A would

also bé furnished the name of dealer C to whom he was directed to sell

15/ A stipulation by the parties discloses that at least 1l dealers
received reciprocation through the purchase of listed securities
from JR at a price fixed by JR and the resale of the same securi-

ties to JR at a dictate price 1/8 to 1/4 in excess of the purchase
price.
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the same shares| at a price usually representing an increase of
1/8 over his purchase_price.lz, Dealer B had received similar instruc-
tions as a result of which he sold to A at a profit of 1/8. Dealer
C had also received instructions to buy the same shares from dealer B
at the designated price together with the name of dealer D to whom he
would ‘sell at a stated price which also represented a profit of 1/8 to
dealer C. Thus, the broker-dealer beneficiary of these transactions
always received both sides of the trade including the names of the
seller to him and purchaser from him, the number of shares involved
and the prices at which the shares were to be bought and sold, thereby
insuring his'profit.

Throughout December 1962 the reciprocal transactions in JR *
stock were consummated at prices not exceeding 4-5/8 per share. 1In
January 1963 the trades were consummated at prices not lower than 10-1/4
and climbed steadily until in July, 1963 the JR stock reached a high of
about 20-3/8. It is pertinent that at various times during this period six
broker-dealers testified that they maintained quotations in the "pink sheets'"

at the request of Herman and Ross, and, with one exception, at prices

suggested by Herman end Ross. At least two of these broker-dealers,

16/ In a few cases dealer A would be instructed to split his purchase and
sell the same number of shares to more than one designated dealer at

stipulated prices.

17/ On rare occasions the increase was slightly greater.
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including one enlisted by Ross, were guaranteed a profit on any
transactions they effected in JR stock. Moreover, in the same period

11 dealers most of whom engaged in reciprocal transactions in JR stock,
maintained quotes in the pink sheets at the request of Herman, Ross and
Grossinger. However, the record disclgses no trading in JR stock other
than that resulting from the transactions representing reciprocal busi-
ness directed by Herman and Ross.

Ross left Rose in December 1962 to take employment as a
registered representgtive with Cowen & Co., another broker-dealer. In
January 1963 he left Cowen and was employed as & registered representa-
tive by Kamen Co. Early in February 1963 Grossinger, Ginsburg and
Perotta were also employed by Kamen Co. and together with Ross forthwith
formed the broker-dealer department at Kamen Co. (“the department') with
Ross as its manager. The department remained in operation until about
July 22, 1963. . .

Through late April 1963, the reciprocal transactions in JR
stock directed by the department to its broker-dealer customers operated
in cycles. Each cycle began with a sale by JR to a broker-dealer bene-
ficiary of reciprocal business and ultimately terminated with the purchase

18/
of the same shares by JR. From December 1962 through January 1963 JR

18/ 1n some instances the number of shares sold by JR to begin the cycle
were split during the intermediate transactions and eventually repur-
chased by JR in more than one block.
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started 9 cycles of transactions, each of 1,000 to 4,000 shares, and
each of which terminated with JR. The number of intermediate trans-
actions between sale and repurchase by JR in these cycles varied from
19/
two to thirty-one.
The department at Kamen Co begen its operations on Febru-
ary 11, 1963. Solicitation of new broker-dealer accounts continued

at Kamen Co in the same manner as described above at Rose. Commencing

on February 14, 1963 a new series of about 60 cycles began and continued

through the latter part of April 1963. Each of these cycles involved
5060 to 1,000 shares and with few exceptions included either 1 or 2
intermediate transactions. Except for the last 13, each cycle opened
with a sale by JR and closed with a purchase of the same shares by JR.
Thus, JR sold to A who sold to B who sold to JR. Or,JR sold to A who
sold to B who sold to C who sold to JR. Of the last 13 cycles, 2 ter-
minated with Cirlin Inc. and 11 with TLH Investors, Inc., a corporation
formed and controlled by Herman and Ross.gg/ However, TLH remained in
the picture only long enough to dispose of its JR shares through its own
series of cycles which terminated with Cirlin Inc. 1In early May 1963,
Cirlin Inc. became the medium for the distribution of reciprocal business

in JR stock. From May through the middle of July 1963 Cirlin Inc. initiated

over 100 cycles in JR stock involving over 120,000 shares at the direction

19/ The 31 transaction cycle originated with a 4,000-share sale by JR.
In the directed intermediate transactions the 4,000-share block was
split and some of the same broker~-dealers appeared more than once
as purchasers and sellers of the same shares in this cycle.

207 On April 30, 1963 JR was long 375 shares of JR's stock which it
transferred to TLH on June 21, 1963.
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, 21/
of Herman and Ross. In the late June and early July the number of

shares available for the cycles were augmented by 74G0 shares of JR
stock which Herman and Ross had caused to be placed for sale with four
Swiss banks with instructions to the banks that the stock would be sold
throueh Cirlin Inc.gz/ The latter purchased these shares and fed them
-into the cycles. Cirlin Inc. ended all the cycles it began except the
last 34. Sixteen of the 34 ended with Fenli & Co., Inc. ("Fenli") and
18 with Rybyl Inc. ("Rybyl"). Fenli and Rybyl were dummy corporations,
organized by Herman and Ross in North Dakota and Wyoming, respectively,
in June 1963. The directed trades in the 16 cycles which were to end

with Fenli involved 11,800 shares for which the 16 broker-dealers who

were to sell to Fenli paid a total of $227,010. The directed trades in

21/ The Division's computations, which are unchallenged, indicate that
although only 25,025 shares of JR stock were originally issued
approximately 600,000 shares were eventually bought and sold in the
cycles.

22/ Herman and Ross had caused the following 4 corporations to be organ-
ized in New York in June 1963: Buongiorno, Napoli & Reilly, Inc.
("Napoli"); Michael C. Kalvin & Co., Inc. ("Kalvin'); Harvey Jaxson
& Co., Inc. ("Jaxson') and Gauson & Co., Inc. ("Gauson'"). In June
1963 their attorney travelled to Switzerland carrying 7400 shares of
JR furnished him by Herman and Ross with instructions to open various
accounts in Swiss banks and deposit these shares to the credit of
the above~named New York corporations. Accordingly the following
accounts were opened: at the International Credit Bank of Geneva in
Kalvin's name with a deposit of 2,000 shares and with instructions
to the bank to sell 1500 of the shares at 16-3/4 or better and 500
at 17-7/8 or better; at Union Bank of Switzerland in Gauson's name
with a deposit of 1900 shares and with instructions to the bank to
sell the shares at 17-7/8 or better; at Swiss Bank Corp. in Napoli's
name with a deposit of 1900 shares and with instructions to sell them
at 17-7/8 or better and at Banque Populaire Suisse in Jaxson's name
with a deposit of 1600 shares and with instructions to sell them at
17-7/8 or better. The first three banks sold directly to Cirlin Inc.

Bank Populaire Suisse sold its 1600 shares through Dominick & Dominick,

& broker-dealer, which sold the shares to Cirlin lnc.



the 18 cycles yhich were to end with Rybyl involved 15,950 shares
for which the 18 broker-dealers who were to sell to Rybyl paid a
total of $248,953. Of course, none of these 34 sales to Rybyl eand
Fenli could be consummated and the broker-dealer sellers suffered

23/

losses totalling the aforesaid smounts.

Cirlin Inc. rarely was called upon to pay for the stock it
purchased to conclude a cycle. To avoid such payment Cirlin Inc. instructed
the broker-dealers who sold to it in the cycles to deliver the stock
directly to the broker-dealer to whom Cirlin Inc, would sell the same
stock in the next cycle it initiated. Cirlin also instructed the pur-
chaser of these shares to remit to Cirlin Inc. its profit on the trans-
action. Thus, for example, where Cirlin completed a cycle by a purchase
from A of 2500 shares at 16-7/8 (a total of $42,187.50) and commenced a
new cycle with the sale of those shares to B at 17 (a total of $42,500)
it would issue written instructionszééo A to deliver to B against payment

of $42,187.50, and at the same time instruct B to receive the shares from

A, pay the sum of $42,187.50 and to remit to Cirlin Inc. the sum of

23/ In a few instances the broker-dealer A who was named in the cycle as
the proposed seller to Rybyl or Fenli became suspicious and refused
to confirm the sale to him from broker-dealer B who was designated
in the cycle to sell to A. In that case the loss was suffered by
broker B.

24/ The number of these instructions was so great that Cirlin had appro-
priate mimeographed forms prepared. The mails were used not only in
the transmission of these instructions but also by the customers in
the consummation of or attempt to consummate the reciprocal transac-
tions in JR stock pursuant to the department's instructions.
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$312.50 repre*enting its profit on the transaction.

Neither Herman, Ross, Ginsburg nor Perotta hppeared as wit-
nesses and Grossinger disclaimed knowledge of the actual intentions
of Herman and Ross. But, the scheme to defraud is abundantly evident.
Only a month was allowed to elapse between the public offering in
early November and repurchase of the JR shares by Herman and Ross which
began in December. The first reciprocal transaction by JR in JR stock
occurred on December 11, 1962. And the plan to use the JR stock as
reciprocal business was disclosed to Grossinger by Herman and Ross when
they enlisted his services in December 1962. The constant increase
in the price of the stock commencing in January 1963 demonstrates beyond
doubt that Herman and Ross never intended that JR would eventually
repurchase the stock. Manifestly, the cycles could not continue indef-
initely and when they thought the time ripe Herman and Ross created
four New York corporations whose transactions through the Swiss banks
realized about $130,000 and created Rybyl and Fenli which, on the basis
of the record, could have had no other purpose than to furnish barren
names to the final disastrous cycles.

From the record, including a stipulation of the parties, it
is evident that the department's broker-dealer customers were not informed
of the Regulation A filing and the initial sale of the stock to friends,
relatives and associaes of Herman and Ross; of the affiliation of Herman
and Ross with JR; that the increasing prices of the JR stock were arbitrarily

set by Herman and Ross in a market dominated and controlled by them; that
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quotations were :inserted in the pink sheets at their request; of the
organization of the four New York corporations referred to Above by
Herman and Ross and their transactions in the JR stock; of the organiza-
tion of Rybyl end Fenli by Herman and Ross and that Rybyl and Fenli
were not registered as broker-dealers; and that JR and Cirlin Inc.
initiated and terminated cycles in the JR stoc;, thus omitting to state
material facts in connection with the offer and sale of the JR stock.
Kamen Co.is a partnership registered with the Commission
as a broker-dealer since January 1956 and a member firm of the NYSE,
an associate member of American Stock Exchange ("AMEX") and a member
of the National Association of Securities Dealers, Inc. ("NASD"). Dur-
ing the period January 1, 1963 .to July 1, 1963 Kamen Co. had two genersl
partners, Kamen snd Edward F. Liebert. Liebert was the NYSE floor
partner. At all pertinent times Kamen wes in charge of the management
of Kamen Co.'s offices and the supervision of its employees. On July 1,
1963 two additional general partners joined in the firm which also had
a number of limited partners.jﬁy From January 1, 1963 to July 1, 1963
the number of Kamén Co.'s registered representatives varied between ten

and twelve;

Kamen Co. maintained offices at 25 Broad Street, New York
City, until May 1, 1963 when it moved to 50 Broadway, New York City.
It does most of its business in securities listed on the NYSE and

the AMEX. During the pertinent period, Kamen Co. '"cleared" through

23/ Although Kamen stated there were seven limited partners at the time
of the hearine, he named only six, of whom one is now deceased.
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Loeb, Rhoades & Co. ("Loeb"). Loeb did all the "back office" or

s

clerical work for Kamen Co. 1t transmitted confirmations of Kamen
Co.'s transact;ons, received and transmitted certificates, paid
dividends, collected interest and furnished Kamen Co. and its customers
with substantial additional services including market letters, other
securities analysis material and portfolio anslysis. Loeb billed

Kamen Co.'s customers in its (Loeb's) name and confirmations of

Kamen Co.'s trades and statements to Kamen Co.'s customers were sent

by Loeb beAring the legend '"Carried with arrangement with Kemen & Co."
Loeb was also responsible for all margin accounts after Kamen's collec-
tion of the initial margin. Kamen Co. was responsible for all cash
transactions, Loeb reserved the right to reject any sccount or order
and to terminate any account previously accepted by Kamen Co. For
these services Loeb was entitled to receive 40% of the first =300,00G
of gross commissions earned by Kamen & Co. on all stock transaciionps.
during its fiscal year and 35% on the excess over $300,000.

“cleaged”

Kamen first met Herman in 1958 or 1959 when Kamen Co.
through Newborg & Company where Herman was employed as a icpistered
representative. Some time later Herman became a partner in a broker.
dealer firm. Herman solicited Kamen for Kamen Co.'s AMEX business in
exchange for his business on the NYSE, A direct wire was inst.ljed
between Kamen & Co. and Herman's firm and was maintained for about
one year until Herman's firm went out of business in February of

1962, At that time Kamen, who had heard that Hermsn "had & lot of

business", offered Herman a position as a registered representative st
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Kamen Co. Herman did not accept.

Early in January 1963, at Herman's suggestion, Ross telephoned
Kamen regarding employment at Kamen & Co. and after a personal inter-
view by Kemen was hired as a registered representative on January 7,
1963. In that month Ross opened 15 new accounts of broker-dealers
at Kamen Co., of which nine received reciprocal transactions in JR
stock in January. During the three weeks of Ross' employment in
January he realized $10,780.86 in gross commissions for Kamen Co,
which was in excess of 1/3rd of the total gross commissions earned by
the entire firm for that month. l

Late in January 1963 Ross advised Kamen that Herman and Grossinger
were about to leave Rose in order to start a new broker-dealer service
department and wanted Ross to join them, Kamen had not yet met
Grossinger. Ross told Kamen that he did not wish to leave and woﬁld
prefer that Herman and Grossinnér join him at Kamen Co and form a broker-
dealer department there. Ross spoke to Herman and Grossinger and, at
his request, Kamen agreed to meet with them to discuss the matter. Due
to Herman's illness the first meeting was held at Herman's apartment
during the last days of January or early in February.

Herman, Ross and Kamen were present when the meeting began. They
were joined, later, by Grossinger who brought, for exhibition to
Kamen, copies of orders in listed business executed that day by the
broker-dealer department at Rose. Kamen was told that Herman,
Ross and Grossinger would like to form a broker-dealer department

at Kamen Co. They currently were doing about $300,000 a year in
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gross commiss*ons and believed they could do enough pusiness to
increase thet‘figure to $400,000., They advised, in‘substance,

that in order to maintain their present accounts and bring in new
broker-dealer accounts they needed the financial and market literature
and other incidental services that would be furnished by a firm

such as Loeb. 1In addition they required certain facilities which
would offer unlimited free telephone service to broker-dealer cus-
tomers all over the country for the placement of orders, furnish-

ing aof stock quotations and other market information. Kamen was
informed that such a service could be provided through the installa-
tion of a Wide Area Telephone Service ("WATS") line, which would offer

free and unlimited telephone service to customers at a cost of $600 per

month for the first 15 hours and an additional charge for use in
excess of that time. Kamen was also told they wouid need a last

sale quote line, a direct wire to the order room,an order clerk

and a secretary. Further, they wanted 45% of the commissions on
listed business they produced. Kamen offered them commissions of

40% on listed business and 50% on mutual fund business, apparently

the same rates paid other registered representatives. He also

offered to pay the salary of their order clerk and one-half the

salary of their secretary. Agreement was not reached on the question

of commissions and the meeting terminated.
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But Herman and Grossinger receded from their position.
After they had attempted unsuccessfully to open a broker-dealer
department at Br;nd, Grumet & Siegel, another broker-dealer,
Ross advised Kamen that they were prepared to work for Kamen Co,
presumably on Kamen's terms. Accordingly a second meeting was held
on Saturday, February 9, 1965, at Kamen's apartment, attended by
Herman, Ross, Grossinger, Kamen and a Mr. Bjork, a limited partner
of Kamen Co, since deceased. The ground covered at the first meet-
ing regarding the facilities and personnel required by the broker-
dealer department was restated for Bjork's information. 1t was also
indicated that Herman and Grossinger knew between 75 and 85 broker-
dealers and expected to have their accounts.

There is little question that Kamen considered the purpose
of the meeting to be the employment of both Herman and Grossinger.
Kamen met Grossinger for the first time at Herman's apartment. How-
ever, he had known Herman for some time and was aware of his reputa-
tion for having a substantial number of customers. Kamen stated he
was anxious to have Herman become an employee of Kamen Co. Kamen's
primary interest was the employment of Herman.

Toward the end of the meeting Grossinger gave Kamen a NYSE
form of application for employment, completely prepared, and bearing

the name Brand, Grumet and Siepel in the space designated "to be
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employed by". But Herman told Kamen that he was not-yet

prepared to sybmit his application for employment since he could

not answer cefﬁain of the questions on the form due to problems
regarding the firm in which he had been a partner. Nevertheless,

it may be concluded from the fact that Kamen agreed to establish

the broker-dealer department without Herman's participation as an
_employee and from other evidence in the record%é/that the broker-
dealer department would have Herman's accounts. That same after-
noon, Kamen furnished Ross with a letter authorizing him to enter
Kamen Co offices, then at 25 Broad St., in order to transfer files
and records which had been maintained by the broker-dealer department
at Rose. A black loose-leaf notebook containing the names of broker-
dealer customers, the amounts of listed business they gave to Rose
and the amounts of reciprocal business given by the broker-dealer
department to them was among those records.

On Monday, February 11, 1963, Grossinger started his employ-
ment at Kamen Co and Kamen interviewed and hired Perotta as assistant
and order clerk to'work exclusively for the broker-dealer department.
Kamen employed Ginsbure shortly thereafter and, in due course, the
necessary WATS line and other equipment was installed in a separate

room which thereafter housed the department and its personnel at

26/ 1.e., Herman's numerous and continuous visits to the broker-dealer

department at Kamen Co, the receipt by Kamen Co of Herman's mail and

give-up checks, more fully described below and Herman's statement

at Kamen's apartment that Grossinger would take care of his accounts.
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25 Broad Street.
Cn the.same day Kamen authorized a telegram Qigned
"Broker-Dealer Sérvice Dept. Larry Ross Jerry Grossinger" to be
sent to the department's accounts stating that they had left Rose,
were now associated with Kamen Co, "Members New York Stock Exchange"
and that collect calls would be accepted. The broker-dealer cus-
tomers' accounts were transferred to Kamen Co and their balances
of listed business and reciprocal business were carried over.
Solicitation of new broker-dealer accounts was followed by a short
note encouraging collect calls on Kamen Co's letterhead signed by
the Broker-Dealer Service Department. Between February 11 and
February 18, 1963, the department obtained 41 new broker-dealer
accounts and through July 1963 over 100 such accounts were opened.zz,
From January 7, 1963 throuch July 1963, Kamen Co earned
total gross commissions of $327,044.36. Ross and the department
produced $181,815.00 in cross commissions from transactions in listed
business, which constituted over 557 of the total operation of Kamen

Co. The department also generated over $20,000 in give-up commissions

27/ Exclusive of the accounts already opened by Ross.
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from mutual gundof_- 40% of the commissions on listed busi-
29/

D ]

ness was paid to the department,- 407 to Loeb and Kamen Co
retained the ;emaining 20%. The department received 507 of the
give-up commissions, Kamen Co retaining the remaining 50%. The
broker-dealer department continued to do business at Kamen Co

until Kemen was called to testify before the Commission on July 18,
1963 and was requested to have Ross and Grossinger appear for
questioning. Within a day or two Kamen fired all the department's
personnel.

It is pertinent at this point to discuss the cfedibility
of Grossinger and Kamen. Grossinger was the principal witness
through whom the Division sought to establish Kamen's knowledge of
the fraudulent scheme. Kamen was his own principal witness and that
of Kamen Co. Grossinger had appeared for examination before the Commis-

sion on July 18, 1963. Admittedly, Grossinger's testimony of that date

28/ The "give-up'" is a device through which a nonmember of the NYSE
reciprocates to a member. Where the non-member has made substan-
tial sales of mutual fund shares to the public, the fund will
honor his request or direction that a specific sum be paid to a
NYSE member of his choice. The source of the payment is usually
a second NYSE member who acts as the fund's prime broker snd has
earned commissions through the sale of the fund's portfolio secur-
ities. Upon receipt of the request from the nonmember, the fund
directs {ts prime broker to pay the sum specified by the non-
member dealer to the member of his choice. Since, here, the
splitting of commissions occurs between members, it is not pro-
hibited by the NYSE Constitution and Rules.

29/ Out of its earnings the department paid Perotta's and Ginsburg's
salaries or portions thereof, Grossinger's salary of $530 every
two weeks and certain other ad hoc charges. '



presented a deliberate and utter abandonment of the truth. Among
other falsehoods, he purposefully denied knowledge of(the relation-
ship of Ross and Herman to JR and the JR stock; he denied he saw anyone
other than Ross in connection with his employment by Kamen Co; he
denied he ever solicited broker-dealer accounts; he denied he ever
actually gave or directedég,reciprocal transactions in JR stock or
heard Ross do so; he denied he ever gave reciprocal transactions in
JR stock to certain specifically named broker-dealers; he denied
he ever offered or sold JR stock to broﬁer-dealer customers; he
denied he knew of transactions by Ross or anyone else in JR stock;
he denied anyone at Kamen Co ever offered reciprocal business in the
form of the usual transactions in JR stock; he denied he had dis-
cussions with Herman in 1962 regarding JR.

After consultation with counsel Grossinger offered to correct
this testimony. At an examination before the Commission on August 7,
1962, and in his testimony at the hearing Grossinger admitted that in
December 1962, when Herman and Ross sought his services in the broker-
dealer department at Rose, they told him that they had created and

controlled the JR stock; that they intended to use the JR stock as

the medium of reciprocal business to over-the-counter broker-dealers

30/ As used in this record, "solicitation" refers merely to seeking an
agreement by the broker-dealer to the general arrangement whereby
he would give the department his listed business in return for
over-the=counter business. ''Directing" or "giving" reciprocal
transaction means advising the broker of the actual transaction in
JR stock he was to consummate.
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in exchange f?r listed business on a 4 to 1 ratio; that thereafter,
at Rose, he solicited broker-dealers to bngage in the reciprocal
business arranzement; that he was employed bv Kamen after partici-
pating in the meetings with Kamen at Herman's and Kamen's apartments;
thet he thereafter continved to solicit broker-dealers at Kamen Co;
that he heard Ross, Herman and Fran soliciting broker-dealers and
piving or directing reciprocal transactions in JR stock at Rose and
at Kamen Co; that he, in addition to solicitation, also directed
reciprocal transactions in JR stock to broker-dealers while at Kamen
Co from the end of February 1963 to late April 1963.

Moreover, with e background which includes a Bachelor of
Science depree in engineering, a Masters degree in business, and
3 to 4 years in the securities field, Grossinger's testimony during
the course of the hearinn presents an extremely dubious naivete.
Included, among other things, are his professed lack of understand-
ing of the nature and results of the reciprocal business transac-
tions in JR stock and of the nature of certain lawsuits instituted
arainst him, Taken together with his answers to questions relating
to applications for employment he had signed, apparent inconsistencies

between his testimony of Aucust 7, 1963 and that given at the hearinp

and his general demeanor, his testimony hardly inspires credibility.

~

3V Certain implausible reasons they gave Grossinger in explanation
of this proposed activity are unimportant here.



e 20 -

Further, Grossinger's threat to "make things hard” on Famen follow-
ing Kamen's refysal to pay his final salary upon the ?isbanding of
the department éyrnishes little basis for crediting any of Grossinger's
testimony directed against Kamen.lgl

Kamen's credibility is also seriously suspect. He testi-
fied on several occasions before the Commission during the course
of its investigation and before the NASD in connection with a pro-
ceeding instituted by that body. His testimony on those occasions
and that given at the hearings in the instant proceeding are replete
with inconsistencies and included admitted untruths. It is also
manifest from the testimony of other witnesses who the Hearing
Examiner credits that Kamen's testimony was unreliable. Thus, there
are discrepancies in Kamen's testimony as to whether he spoke with
Herman at any time between the latter's return from a convalescence
in Florida in February and his employment at Lieberbaum in March 1963.

Although Kamen testified he had not spoken to Herman between the summer

of 1962, when he saw Herman at Lieberbaum's where Herman was employed,

32/ During the course of the hearing the Division moved to strike cer-
tain questions posed to Grossinger on cross examination together
with his answers. It pursues the motion. The questions were
directed toward the truthfulness of Grossinger's testimony as to
the period during which he directed reciprocal business. Grossinger's
credibility was under attack. Division asserts that the Hearing
Examiner improperly allowed counsel, in forming his questions, to
read from certain letters and affidavits of persons who were not
witnesses, the contents of which purported to contradict Grossinger's
testimony. Division appears concerned that by allowing the ques-
tions, the Hearing Examiner, in effect, accepted the statements con-
tained therein as evidence. The matter needs no extended discussion.
Obviously, questions are not evidence and the statements contained
therein may not be, nor have they been, deemed evidence by the
Hearing Examiner in his evaluation of Grossinger's credibility.
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and January 1963 when he communicated with Herman about Ross' employ-
ment, Kamen's‘secretary testified that she had paidia bill on behalf
of Kamen Co for a dinner which Kamen had had with yerman and Ross

& few weeks before Ross bepan his employment with Kamen Co. Kamen
denied Herman came to his office in December 1962 although he had

so stated in earlier investigation testimony. Kamen testified he did
not ask Herman what his problem was when Hermgn stated he would not
file an application for employmdnt with Kamen Co because he had
problems regarding his old firm which had to be straightened out.
However, before the NASD Kamen testified that he asked Herman what

the problem was and was told "I would rather you didn't know". Kamen's
explanation as to why Herman's mail was being delivered to Kamen Co -
i.e. that Herman had given the Post Office a change of address noti-
fication, isg patently illogical since the mail was actually addressed
to Kamen Co. Moreover, there are discrepancies, inconsistencies and
falsehoods in Kamen's testimony as to which persons made which state-
ments at the meetinpgs at Herman's and Kamen's apasrtments; as to whether
Grossinger, in fact, had any broker-dealer accounts; as to the length
of time Grossinger was present at Herman's apartment; as to whether
Kamen had ever spoken to Herman about obtaining the latter's broker-
dealer business; as to whether Kamen has asked Ross why he left Rose;
as to the events preceding Grossinger's employment by Kamen Co and the

manner in which he was employed; and as to whether all salesmen,

including Ross, were charged with long distance telephone calls.
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Kamen gtated at the hearing that he spoke with Cowen, Ross'
former employer, before hiring Ross. Kamen testified that Cowen had
said he thought Ross would meke a good representative and he was
sorry to see him leave. On the other hand, Cowen testified he had
told Kemen that "the man was honest as far as we knew. The reason
we iet him go, he needed too much supervision end we felt his accounts
needed too much supervision.” The Hearinp Examiner credits Cowen's
testinony.gé/

The Kamens contend that the culpability of the broker-dealer
customers of the‘depattment rather than that of the Kamens made it
possible for Ross, Herman:and Grossinger to carry out the fraud and
that these customers were, in fact, "an integral part of the unlawful
scheme." The Kamens urge thst the customers were on notice of the
impropriety of the transactions in JR stock since they were riskless,
they served only to provide a rebate, many of the trades were with
JR, itself an unusual and suspicious circumstance, and it had to be
evident that th;y were part of a stock manipulation.

There is little doubt and, in fact, the parties have stipu-

lated, that the customers "knew or could infer" that these transactions

were a form of rebate. But, even assuming this form of rebate

33 "It does not necessarily follow, however, that the testimony of
Grossinger and Kamen must be rejected in toto. Wigmore on
Evidence, Third Edition, Sec. 1008 et seq.

e e pos—— o
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34/
represented an infrincement of the NYSE Constitution and Rules,

I

it does not follow that it constituted a violation of the securities

H
lavws.

Few, if any, of the department's broker-dealer
customers had ever experienced a transaction similar to that offered
them as reciprocal business in JR stock. 1In the vast majority of
the instances, the brokers who sold JR stock to them and purchased
it from them were strangers to them. Further, those customers who
had numerous transactions in JR stock must have been aware of the
constantly increasing price of the stock. It is futile to argue,
however, that this would serve to exculpate either the broker-dealer
department personnel or the Kamens from violations of the anti-fraud
provisions of the securities laws. Moreover, the record discloses
that over forty customers who enganed in the reciprocal trades in
JR stock had either one or two transactions énly. "To ascribe manipu-
lation to them would be unfounded. It is also pertinent that at
least three of £hese forty were directed to sell to either Rybyl or

Fenli and were, of course, unable to complete their transactions.

Supervision by Kamen

Kamen's supervision of the order room and the day to day opera-

tions of Kamen Co in those areas where errors in the acceptance or

34/ Not every form of rebate violates these rules. See, for example,
Report of Special Study of Securities Markets of the Securities and
Exchange Commission, H. Doc. No. 95, 88th Cone., lst Sess. (1963},
Part 4, p. 223, and Part 2, p. 302 describing an apparently accept-
able form of rebate by a NYSE member to a member of a regional ex-
change and Part 1V, p. 226, discussing the cost of the NYSE members'
services to nonmembers which exceeds the cost of services to invest-
ors renerally. However, the rules frown upon reciprocal business
which is "generasted'" or "allocated", Pert 2, p. 304.
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execution of orders might havé proven instantly costly to the firm
seems to have bqen adequate and is not in issue. But it is readily
apparent that %ﬂf substantial earnings contributed by the broker-dealer
department indj&}d Kamen to adopt toward it a policy g§ ‘noninter-
ference 8s & :gsult of which his overall supervision dﬁ the depart-
ment and its activities left much to be desired. ;

Treatment of the mails at Kamen Co is one of the important

areas in which sppervision, if properly exercised, would have disclosed

“the department':gscheme, in part if not in whole. The' Kamens disclaim
. /
responsibility, &saertinq that their mail practices were the uniform
procedures followed by NYSE members.
Kamen testified he customarily received the morning mail
and sorted it. Later deliveries were sorted either by Kamen or his
secretary. Kamen's procedure with respect to distribution of the
mail was:
(1) All mail addressed to a registergd representative
c¢/o Kamen Co was delivered to the salesman unopened.

(2) All mail addressed to Kamen Co, attention of the
registered representative was delivered to the
latter unopened.

(3) All meil addressed to Kamen Co bearing a return

address on the envelope which Kamen recognized as
that of a customer of a registered representative was
delivered to the latter unopened.

(4) Meil addressed to Kamen Co which did not fall into

catenory (1), (2) or (3) was opened by Kamen.
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On the basis of this record Kemen's practice descrihed in items (1)
- 1

and (2) follo?ed the custom of the industry. But t&e Hearing Examiner
does not egree that the record supports a finding that the procedure
set forth in item (3) represents that custom. K

The Kemens presented two expert witnesses on the issue of
mail procedures, both with long experience in the field. Both agreed
that items (1) and (2) represented customary practice. However, they
presented conflicting views as to whether the handling of mail under
the circumstances set forth in item (3) was in accordance with industry
custom. After observing the witnesses the Hearing Examiner is con-
strained to accept the testimony of the expert witness who stated
thet if a letter was addressed to the firm "it would |customarily]
be opened by whoever was opening the mail that day."” The other witness
provided an "economic'" reason which, in his opinion, necessitated the
mail customs and procedures, including item (3). The reason lacks per-
suasion. He stated that the salesman's customer is his only asset and
if a partner of the firm were to communicate with the customer directly
or read communicetions from the customer to the salesman, the latter
would lesve the firm. But the managing partner knows the name of every
customer of eech of his salesmen and need not exsmine the salesmen's
correspondence with the customer in order to communicete with him, for
whatever reason. Further, the firm is required by the securities laws

and the rules thereunder to be cognizant of all correspondence of any

significance to the firm and its operations.
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The evidence relating to the direction of give-up checks
to Kamen Co by f:s customers and Kamen Co's receipt oi those checks
readily establishes that Kamen failed to supervise tH; mails properly
even under his own ground rules. 1In the pattern resulting in the
receipt of give-ups by Kamen Co, the mutual fund involved would address
a letter to its prime broker instruct{ng the latter to send a give-up
in a specific amount to Kamen Co, "courtesy of'" or directed by a named
over-the-counter broker who was a customer of the department. Copies
of these letters were sent to Kamen Co, often to the attention of Ross,
Herman, Grossinger or Ginsbure.’ Hawever, sbout a dozen of these
letters were addressed to Kamen Co alone and since the letter was sent
by the funds which were not customers of the department or its per-
sonnel | category (4)], these letters should have been opened by Kamen.
Additionally, pursuant to funds' instructions,nive-up checks were
forwarded to Kamen Co by the funds' prime brokers who, of course,
were not customers of Kamen Co. The record discloses about six
instances in which the letters transmitting the give-up checks were
addressed to Kamen Co alone [category (4)] and should have been opened
by Kamen.

Since Kemen has denied that he ever received any of those
checks except through the hands of Ross or Grossinger and that he ever
saw the checks before Ross or Grossinger received them, it is obvious

that he neplected to perform his supervisory responsibilities.’
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Further, the Hearing Examiner has rejected Kemen's conten-
tion that maél in the category of item (3) should éave been handed
to the regist%red representative unopened. It follows that in addi-
tion to the letters referred to above, Kamen should also have seen two
letters from a customer of the department which together disclosed

35/
the transactions in JR stock.

It is of paramount importance that twelve give-up checks
totalling about $5000 were directed to Kamen Co by Groker-dealers
who were not the firm's customers. Receipt of these checks was
preceded by the funds' usual letters of instruction to their prime
brokers, copies to Kemen Co, and accompanied by the primé brokers'
usual letters of transmittal. Most certainly Kamen should have
seen these letters and adequate supervision would have required
a thoroupgh investigation to ascertain the reason behind the give-ups

by strangers to the firm.

Kamen testified that all salesmen were furnished their own
file drawers, the department had its own file system and he instructed

his personnel as to the proper treatment of the mails. But he did nothing

35/ The first, a letter by one of the broker-dealer customers to Cirlin
Inc. dated June 22, 1963, copy to Kamen Co, in which, although JR
Btock was not mentioned, the writer refused to accept the usual
instructions of Cirlin Inc. to deliver the stock to a broker-dealer
other than Cirlin. The second, a letter dated July 8, 1963, addressed
to Kamen Co regarding the same transaction but now specifically
referring to a transactjion in JR stock in which, the customer, having
acceded to Cirlin's instructions, requested the payment of $27.16
covering additional expenses he incurred in so doing. 1t may be
noted that those expenses were paid by a cashiers check.
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P

to assure that his instructions were carried out. By his failure

to enforce compliance by the department with his 1ns§ructioa.

Kemen failed togreasonably discharge his supervisory functions,
Moreover, he had: reason to enter the department's room some ten to
twelve times a day yet there is no evidence that he made even a

single effort, over & period of about six months, to examine the

files which presumably contained confirmations, correspondence and
other original documents. In fact, these files were eventually

removed by the department's personnel without Kemen ever having seen
them. 1In addition, despite the comparatively huge volume of busi-
ness being done by the department, Kamen states he was content to rest on
the representations of Ross and Grossinger that they were not splitting
commissions and that all the business they were petting resulted from

the good service they were giving their customers.’

Improper supervision is also demonstrated strikingly by

Kemen's disregard of the plain warning served by Cowen regarding Ross'
employment. He stated to Kamen: 'The reason we let Ross ge, he needed
too much supervision and we felt his accounts needed too much supervi-
sion."” 1t is noteworthy that Ross' tenure with Cowen was less then one
month. One of the problems Cowen recognized in that short time was that
his firm received "too much business in the few weeks  Ross] wor%ed with
us * * x Kan;n made no further inquiry of Cowen. Even assuming Xamen

was justified in plecing reliance on the clearance of Ross' application by
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36/
the NYSE, his conversastion with Cowen should have csused further

investigation. 1t is noted that unlike Kamen, Cowen was interested
in meeting the customers with whom his salesmen were doing '"a big

business” as a part of his firm's general supervision of salesmen's

%’

accounts. When Céwen attempted to visit JR (one of Ross' accounts
at Cowen and also later at Kamen Co) '"there was nobody there at 3:30
'in the afternoon and this immediately put me on notice that there
vas something 1 couldn't understand * * *."" This careful concern
and interest in the firm's customers presents a meaningful differ-
ence froana-en‘s attitude. Throughout the life of the broker-dealer
department at Kamen Co, Kamen did not make a single inquiry of any
of the approximately 100 customers of the department regarding their
business with his firm. And on the occasions when he met a few of
the department's customers at his office, it is peculiar to Kamen's
general performance that, as he testified, he did not engage any of
the; even in usual casual business conversation.

Kemen's recollection of the incident regarding the Crow firm
is also pertinent. Crow, one of the department's larger customers,
was present at Kamen Co's offices on a Friday in June 1963. Incidental
to the purpose of his visit he stated to Kamen that Ross and Grossinger

owed him $40,000. Kamen said he must be "kidding". Crow insisted

36 / NYSE members are either required to or customarily obtain approval
of the Exchange before employing registered representatives.
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that "they did and 1'11 get {t" but cautioned Kamen sgainst repeat-

ing the discussion to them. The following Monday morning Kamen
uent;oned the épnversation with Crow to Ross and Grossinger who

said, in effect, "He's crazy" and that they would call him. They

told Kemen later that théy had called Crow and that Crow was "kidding".
Kemen did not insist on being present at the telephone conversa-

tion with Crow and there is no assurance that the cell, in fact, was
made. Although Kesmen spoke to Crow on several occasions thereafter

up to July 22, 1963, when the department was discontinued, he did

not mention the incident again.

Although Hermen was not employed by Kemen Co, he was an
unusuelly frequent visitor to the broker-dealer department of Kamen
Co's offices both at 25 Broad St. and 5C Broadway. Kemen & Co. also
received mail eddressed to Herman c¢/o Kamen & Co. or addressed to
Keamen Co, Herman's attention, even after the middle of March 1963
when Kamen was informed Herman had started work at Leiberbaun.gll Such

mail included & substaential amount of business in listed éecurities and

give-up checks. As stated earlier, it was acreed at Kamen's apartment that

37/ Up to this time Kamen constantly asked Herman, on the latter's
visits to Kemen Co, when Herman would give Kamen an application
for employment at Kamen Co.
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Herman's accqunts would become part of the department's business.

It is also c£gar from the dates of the various give-up checks

received in tée mail addressed to Herman or to his,attention at

Kemen Co, that Herman continued to conduct reciprocal business trans-

actions through Keamen Co. 1t follows that a quasi employer-employee

relationship existed between Herman and Kamen Co, but the record

is devoid of evidence that Kamen Co attempted to exercise any

control or supervision over Herman's operations on Kamen Co's behalf.
1t is well settled that & firm registered as a broker-

dealer and its officers (or managing partners) assume and must bear

the responsibility for activities conducted by registrant's employees

on its behalf.égl Persons dealing with a securities firm properly

may rely on the principals of the firm to protect them against fraud

or other misconduct in the operation of their business, ergo the

rule places the responsibility for adequate supervision against viola-

tion of the securities laws on the fimm's officials.ég/ A contrary

rule "would encourage ethical irresponsibility by those who should be

40/
primarily responsible.” Since the responsibility of the officer

2§I Associste Underwriters, Inc., Securities Exchange Act Release No.
7389 (August 14, 1964); Sutro Bros. & Co., Securities Exchange Act
Release No., 7053 (April 10, 1963); Charles E. Bailey & Company,
35 S.E.C. 33 (1953).

39/ Bond & Goodwin, Incorporated, 15 S.E.C. 584 (1944); Thompson &
Sloan, Inc., 40 S.E.C. 451 (1961); Sutro Bros. & Co., Securities
Exchange Act Release No. 7052 (April 10, 1963).

40/ R. H. Johnson & Co. v. Securities and Exchange Commission, 198 F.
2d 690, 696-7 (1952); cert. den. 344 U.S. 855 (1952); John T. -
Pollard & Co., Inc., 38 S.E.C. 594 (1958).
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41/
would persist despite his inactivity in the business, Kamen, as

managing partner, of course, cannot escape his obligation to
exercise adequaté:supervision over the firm's activities. And
where willful violations have occurred by a firm's employees, failure
to maintain and enforce a proper system of supervision constitutes
the firm and its responsible personnel participators in such mis-
conduct and willful violators of the securities laws.féy

The Senate Committee on Banking and Currency has noted with
approval the Commission’s decisions relating to the superQisory

duties and responsibilities of broker-dealers stating that "proper

supervision is of cardinal importance in maintaining proper standards
43/

in the ope}ations of & securities business."” The Commission's
position has been codified in Section 15(b)(5)(E), added by the 1934
amendments to the Exchange Act, which authorizes the imposition of
sanctions uponlthe broker-dealer who "has failed reasonably to super-
vise, with & view to preventing violations" of the securities laws

by any person subject to his supervision. Although the new section

makes provision for exculpation where reasonable preventive measures

41  Luckhurst & Co., Inc., 40 S.E.C. 539 (1961); Aldrich, Scott &
Co., Inc., 40 S.E.C. 775 (1961).

Reynolds & Co,, 39 S.E.C. 902, 917 (1960).

g &

S. Rep. No. 379, 88th Cong., lst Sess. (1963), p. 45.
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i 44/
have been adgpted, the Kamens are hardly in a position to claim
H

its benefits. Assumine Kamen's instructions to his salesmen regard-
ing the handling of correspondence (i.e., his instructions as to
which type of meil was to be turned in to him) and the retention
end maintenance of its files by the department established adequate
supervisory procedures, it is manifest that he neglected to establish
"procedures and a system for applying such procedures' to prevent
and detect violations.

We return now to Kamen Co's mail distribution procedures.
1f this record accurately reflects the custom of the treatment of
mail in the securities field as to items (1) and (2), the custom
places within the discretion of the salesman the decision as to which
mail to bring to the attention of the firm, thus making possible the
concealment of complagints and improprieties of which the firm should

be aware. Obviously, these customs do not constitute the type of

44/ Section 15(b)(5)(E) reads:

"For the purposes of this clause (E) no person shall be
deemed to have failed reasonably to supervise any person, if -

(i) there have been established procedures, and
a system for applying such procedures, which would
reasonably be expected to prevent and detect, inso-
far as practicable, any such violation by such other
person, and

(1i) such person has reasonably discharged the duties
and obligations incumbent upon him by reason of such
procedures and system without reasonable cause to be-
lieve that such procedures and system were not being com-
plied with."
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adequate supervision which "would reasonably be expected to prevent
and detect, 1nséfar as practicable", any violation of{the securities
lews by a salesmpn as required by Section 15(b)(5)(E)(i). Moreover,
the Commission has noted its disapproval of the practice of forward-
ing unopened mail to a salesman, indicating that such laxity cannot
be viewed as & reason to relieve the firm of responsibility for a
salesman's misconduct.ﬁé/ The Hearing Examiner concludes,therefore,
that the procedures followed by Kamen Co in the distribution of the
mail do not represent adequate supervision.

Accordingly, the personnel of the broker-dealer depart-
ment at Kamen Co having willfullyég;olated the registration and anti-
fraud provisions of the securities laws in that they offered for sale
and sold the unregistered JR stock, manipulated the JR stock, made

. 47/
false representations of material fects and omitted to state material

45/ Bond & Goodwin,Incorporated, supra.

46/ 1t is well settled that within the meaning of Section 15(b) of the
Exchange Act a finding of willfulness does not require a finding

of intention to violate the law. It is sufficient that registrant
knew what it was doinp. Husches v. S.E.C., 147 F. 2d 969, 977
(D.A.D.C., 1949); Schuck v. S.E.C., 264 F. 2d, 358, 363, n. 18
(C.A.D.C., 1958); Thompson Ross Securities Co., 6 S.E.C. 1111, 1112
(1940); Henry P. Rosenfeld, 32 S.E.C., 731, 739,-740 (1951).

IS
.

A customer who questioned a second trade in JR stock was told by
Ginsburg that "Mr. Kamen had filled a large institutional order,
and this was his way of handling the reciprocal business".
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48/
facts in the offer and sale of the JR stock, failure of supervigion
) 49/
results in willful violations of those provisions by Kamen Co and
; 50/

]

Kamen "who did:pot properly perform their duty to prevent it".
&
§

A
“

The Kamens - Anti-Fraud Violations

No evidence has been adduced to indicate any knowledge by
Kamen of the machinations of Herman and Ross during the early stages
of the plan. The first indication of any meaningful contact between
Kamen and Herman and Ross occurred about the middle of December,
1962 at the dinner, the bill for which Kamen's secretary testified
she received and paid. But we are told nothing of the occurrences at that
dinner. Indeed, the evidence of the efforts of Herman, Ross and
Grossinger shortly before the meeting at Kamen's apartment to open
their broker-dealer department with Brand, Grumet & Siegal, together
with the fact that the application for employment which Grossinger
furnished Kamen at that time nsmed the Brand firm as his employer
would seem to negate conclusively any relationship of Kamen to the
plan at any prior time.

Grossinger, certainly not friendly to Kamen, testified at
the hearing that he did not recall that the matter of reciprocal

business was mentioned at either of the meetings held at Herman's

48/ A detailed statement of the omissions appear at pages 18 and 19,
supra.

49/ The provisions violated are Sections 5(a), 5(c) and 17(a) of the

Securities Act, Sections 10(b) and 15(c¢)(1) of the Exchange Act and
Rules 10b-5, 10b-6 and 15cl-2 thereunder.

3%/ Reynolds & Co., supra.




and Kamen's apertments. He also testified on August 7, 1963, that he
did not know whether Kamen knew about the JR situation{éll Moreover,
the record is devoid of dirdct evidence that Kamen was aware of the
organization or existence of the four New York corporations and their
transactions involQing the Swiss banks; or of the organization or
existence of Rybyl and Fenli; or of the arrangements pursuant to
which certain broker-dealers entered quotes in the pink sheets on JR
stock; or of the cycles in the transactions in JR stock instituted .
by and terminating with JR and Cirlin. The record contains no evidence
that any of the broker-dealers communicated with Kamen or any other
partners of Kamen Co prior to July 23, 1963, orally or in writing,
with reference to trensactions in JR stock.

Grossinger testified that he overheard a conversation between
Herman and Kamen in which Herman sought a loan from Kamen to enable
him to maintain control of the JR stock and thus avoid losing the
listed business and that Kamen said he would see what he could do.
Grossinger also testified that on one occasion Kamen placed on the

table in the broker-dealer department an opened letter by one of the

31/ However, it is evident from the implausible story he was told by
Hermen and Ross at Churchill's restaurant in December 1962, from
the fact that he received a fixed modest salary rather than a
shere in the commissions paid the department and from the refusal
of Herman and Ross to accede to his request for a raise in salary,
that he was not a partner of Herman and Ross and therefore not
necessarily fully aware of all their activities and associates.
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brokervsdealer customers whose name Grossinger does not remember,
confirming h:trade in JR stock. He testified, further that Kamen,
vho admittedly entered the broker-dealer department's office many
times during the day, would immedia;ely leave the office when the
pame JR was mentioned, from which the Division argues that such
conduct was consistent only with Kamen's attempt to shield from
others his awareness of the plan. In the face of Grossinger's general
unreliability and his threat against Kamen, the Hearing Examiner is
constrained to reject this testimony. In addition JR was a Kamen

Co account until May 1963 and it is mot apparent why, at least up to
that time, Kamen should have avoided the mere mention of the name JR.

But the foregoing does not necessarily preclude a finding that,
as contended by the Division, Kamen was a "knowing participant” in the
scheme or conspiracy. It has been held, consistently, that a fraudulentsz,
scheme and conspiracy is usually established by circumstancial evidence,__
and, if established, '"but slight evidence connecting a defendant therewith
may still be substantiasl, and if so, sufficient."éé/ It is also "well
engrained in the law" that one who aids and abets is as responsible as

54/
if he committed the act directly. Further, acts which are legal

32/ 1lsaacs v. U.S., 301 F. 2d. 706 (C.A. 8, 1962); Esco Corporation v.
.S. 340 F. 2d. 1000 (C.A. 9, 1965).

=]

33/ 1lsaacs v. U.S. supra, p. 725.

34/ Nye & Nissen v. U.S. 336 U.S. 613 (1949).
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in themselves lose that character when they become constituent elements
of an unlawful écheme.éé/ And having established a copspiracy "the
question of a pa?ticular defendant's connection with it may be merely

a matter of whether the stick fits so naturally into position in the
fagot as to convince that it is part of it,"ié/for, "generally, direct
proof of a criminal conspiracy is not available and it will be dis-

57/
closed only by a development and collation of circumstances. Although

awareness of the criminality of the ultimate objective need not be

proven, "knowledge of the commission of the substantive offense must

be brought home to them to supply the essential ingredient of intent"

and such knowledpe may be e§t7blished thru "permissible inferences or
8

deductions from the facts".

That the conspiracy has been established needs no extended dis-
cussion. The crucial question is whether Kamen had knowledge of the
conspiracy. "Without the knowledge, the intent cannot exist".ég/

Despite the imposing array of facts and circumstances favorable

to Kamen which have been set forth above, a conclusion that Kamen was

unaware of the department's reciprocal business transactions in JR stock

55/ Continental Co. v. Union Carbide 370 U.S. 690 (1962).

56/ Phelps v. U.S. 160 F. 2d. 858 (C.A. 8, 1947).

51/ Braatelien v. U. S,, 147 F. 2d 888, 893 (C.A. 8, 1945).
58/ U. S. v. 2indeveld, 316 F. 2d 873, 878 (C.A. 7, 1963).

59/ Ingram vi U. S., 360 U. S. 672, 678 (1959).
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defies credibility. Kameﬁ has been in the secugities business
since 1953. ‘His firm has always been a member of the NYSE and
he has always: been the managing partner in charge of supervision
of the office. For about six months the department's personnel
-advised customers that they were "of Kamen Co". For six months
Kamen Co lent its name and facilities, including the special
expensive equipment it acquired for the depertment and the facil-
ities and services furnished by Loeb, to the distribution of
"reciprocal business" through transactions in the JR stock. The
firm's total commissions of $327,044.36 ég/realized during that
time exceeded Kamen Co.'s total business for each of two of the
five preceding years and,if continued at the same rate,would have
exceeded by far the business Kamen Co. had done during the other three
| 61/
preceding .years.

As shown above, even under his own practice, Kamen must
have seen many letters relating to oive-up checks and his denials

would seem to serve no useful purpose (assuredly, it actually con-

stitutes an admission of failure of supervision) except to remove

60/ 0f which about $200,000 represented commissions broucht in by the
broker-dealer department throuch listed business and cive-ups.

61/ From a schedule of its "Gross Commissions (after deductions of
40% paid to clearing broker)" introduced into evidence by
Kamen Co, the following gross commissions are computed, in
round figures:

1958 =~ $459,000 1961 - $493,000
1959 - 558,000 1962 - 284,000
1960 - 240,000
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him from the erartment's activities in the JR stock. Indeed, many
of the inconsirtenctes in his testimony and the entire picture of
lacklustre supervision would seem to have had the samg aim. Kamen
admittedly made no attempt to ascertain from his customers the reason
why they were giving Kamen C9. such substantial listed business and
give-ups. The inference is plain and inescapable. He was already
cognizant of the reciprocal transactions in JR stock which brought the
firm unprecedented business. Any doubt as to the accuracy of this
inference is dispelled by the fact that the receipt of twelve give-up
checks directed by four broker dealers who were not customers of Kamen
Co.éz/did not serve to create sufficient question, doubt or even curiosity
to stir ‘Kemen from his sgsserted inertias. Uhder these circumstances,
Kamen's declared acceptance of Ross' and Grossinger's reassurances that
their unparalleled (in Kamen's experience) success was due merely to the
good service they were furnishing their customers deserves little consid-
eration.

Kamen asserts, in support of lack of motive, that in May
1963 he bezan deducting some of the department's expenses of operation
from the department's commissions and that the firm's total net profits
from the department's business totalled only about $5,000. These con-
tentions are mot persuasive. Even acceptinn arpuendo the computations
by which Kamen attempts to show the relatively small return Kamen Co
realized, they can mean only that for some reason Kamen found he had
miscalculeted. They cannot vary the ficures which demonstrate that

durine the life of the department Kamen Co's pross business increased

beyond anything it had achieved in the preceding five years, if not

—

5y i.e.; had not given their listed business to Kamen Co, ergo accounts
in their names had not been opened.
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in its entire existence. 1t can be viewed only as 8 comprehension,
after the eYent,which has neglipible impact in thquight of Kamen's
obvious expégtations at the time of the broker-degler department's
formation. ﬁor can this arpument prevail in the face of the fact
that not lack of profits but only the stimulus of an investipation
by the Commission caused Kamen to terminate the department.

The treatment by Kamen of the JR and Cirlin Inc. accounts
at Kemen Co, urced as a factor inconsistent with Kamen's knowledge
of the department's misconduct, is equally unconvincing. Suffice
it to say that the Cirlin account was closed because Loeb rejected
it. Kamen's action relatine to the JR account occurred only after
Loeb compleined to Kamen regarding JR's failure to take delivery of
securities at an hour at which Loeb presumably was accustomed to make
delivery. Kamen's action, thereafter, requiring JR to pay for all
current transactions and to make a substantial deposit before Kamen
would accept further orders resulted in the loss on the JR account.
But this indicates only that Kamen was concerned lest Kemen Co suffer
a loss throuch continuation of the JR account on other than a suaran-

teed payment basis.

In short, the entire tableau of inactivity, naivite and ineptness
presented by Kamen's attempt to divorce himself from the broker-dealer
department's reciprocal business transactions belies human experience.

The Hearing Exeminer finds that "the stick fits" to the extent that Kamen
had knowledee that the department was engaging in the reciprocal business
trensactions in JR stock, and willful violations of the same securi-

ties laws for which the Kamens stand responsible due to failure of
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supervision are 2130 chargeable to them "singly and in goncert“ on the

basis of such knﬁwledger ‘
Howevefg the next step necessary to a conclq;ion that Kamen,

acting in concert‘with the others, participated or aided and abetted in

the overall conspiracy requires a finding that he had knowledge of the

plan ultimately resulting in th? biliing of the department's customers

and of the method by which it was accomplished.él/ "Nobody is liable in

conspiracy except for the fair import of the concerted purpose or agree-

ment as he understands 1:;".§£l The record is barren of any direct

evidence of knowledge of the plan and, indeed, of circumstantial evidence

thereof other than the permissible deductions from known facts leading

to the conclusion that Kamen was aware of the reciprocal business trans-

actions in JR stock. Utilization of the same circumstantial evidence to

reach a determination that Kamen Knew of the full extent of the conspiracy,

including the organization of the four New York corporations and Rybyl and

Fenli, all in June 1963, and their intended use, together with the part

played by Cirlin Inc., is not justified by the record. 1t is doubtful

that the whole story has been told and perhaps such knowledge is not out-

side the realm of possibility. But the evidence requisite to a finding

that Kamen knowingly participated in the whole scheme needs more substance.

It is concluded that beyond the Kamens' knowledge of and, therefore, parti-

cipation in the reciprocal business transactions in the JR stock, the

83/ Ingrem v. U.S., supra; U.S. v. Zindeveld, supra.

84/ Vv.S. v. Barelli, 336 F. 2d 376, 385 (C.A. 2, 1964); U.S. v. Falcone,
311 U.S. 205 (1940).
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“in conéert"’allegations of the order have not been'established as

t

to them,

The Kaméns - Méintenance of Books and Records

The books and records of Kamen Coareflect no trans-

actions in JR stock. Nor, at the time of the hearing,could Kemen
Co produce the orders, confirmations or other memoranda relating
.to the sale of JR stock, the department's black loose leaf note
book in which the JR stock transactions and the listed business
of each customér were recorded, a great many letters directed
to Kamen Co by the mutual funds and their prime brokers regarding
give-up checks and letters sent by its broker-dealer customers
to the department. The Kamen's defense asserts, in substance,
that they provided the department with its own filing facilities
and did all they could to maintain and preserve the records as
required by statute. They failed only because the records were
stolen by members of the department. It is pertinent, however,
that Kamen admitted he did nothing to preserve the give-up letters.

' Removal of the files by the department's personnel occurred
durin2 a business day and in the siecht of at least the two Kemen Co
employees who testified they witnessed it. Even assuming the removal

was effected without Kamen's knowledge, the record discloses no evi-
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dence that Kameq made any effort to seize the departmen?'s files
immediately upon closing the department. Moreover, thg Kamens
clearly failed té maintain any reasonable type of controlled central
filing system. Tﬁe furnishing of filing drawers to the department
is of little relevance where, as here, Kamen made no attempt to
asqertain the contents of those drawers during the entire existence
of the department,

The Commission's bookkeeping rules "go to the very heart
of enforcement provisions of the Act and [the] rules thereunder con-
cerning the conduct of securities brokers and deale%%{" They are
a keystone of the surveillance of broker-dealers with which the
Commission is charged in affording protection to investo%%{ Kamen
Co's failure of compliance with the records requirements was the
result of Kamen's failure to provide and enforce appropriate pro-
cedures and to so manage registrant as to assure compliance with
the rules. His failure to do so constituted a breach of du%%{

It is concluded, therefore, that Kamen Co wilfully violated
Section 17(a) of the Exchange Act and Rules 17a-3 and 17a-4 in failing

to keep and preserve the records referred to above and that Kamen

aided and abetted in said violations.

,c\
1]
~

Midas Management Corp., 40 S.E.C. 707 (1961).

I&
~

Midland Securities, Inc., 40 S.E.C. 333 (1960); Albert E. Voelkel,
Securities Exchange Act Release No. 7652 (July 22, 1965).

67/ Empire Securities Corporation, 40 S.E.C. 1104 (1962).
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Ihe.Cizling. Metion ke Dismiss
¥
The Cirlins have filed a notice of motion which ,seeks,

in substance, the exclusion of all evidénce of acts or omissions
by these respondents occurring prior to August 13, 1963 and dis-

missal of the order for proceedings as it relates to them on the

defense of res judicata. Thg motion is predicated upon a judgment

of permanent injunction entered against the Cirlins on August 13,
19%?( The complaint alleged substantially the same operative facts
as are alleged in the instant order for proceedings. The judgment
was entered on consent. The Cirlins contend that the issues involved
in both proceedings are essentially the same, that the sanctions
sought against the Cirlins in this proceeding should have been
requested in the injunction action, that under Section 22 of the
Securities Act and Section 27 of the Exchange Act the court had
jurisdiction to invoke such sanctions and that it follows that

‘the judgment of the court constitutes a bar to the instant proceed-

ing under the doctrine of res judicata.

Although this defense might be tenable when asserted

against a second action brought on the same facts before a court of
69/
competent jurisdiction, it has no applicability to these administrative

68/ S.E.C. v. Kamen et al (File No. 63-2331) (USDC SDNY)

69/ Commissioner of Internal Revenue v. Sunnen 333 U.S. 591 (1948)~

I
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70/
proceedings. In Walston & Co. the Commission's decisian on a

related matter glso spoke to this issue.

"Section 27 grants to the district courts
exclué‘ve jurisdiction over '"violations" and
suits gt law or in equity. When read in its
context in Section 27, the word “violationg"
clearly refers to criminal proceedings insti-
tuted pursuant to Section 32(a), not to ad-
ministrative proceeding." 71/

72/

With the word "“violations'" so construed, it becomes
readily apparent that the right to institute proceedings to revoke
the registration of broker-dealers and to impose sanctions against
persons associated with broker-dealers is lodged in the Commission.

73/
This conclusion finds tacit acceptance in S.E.C. v. Culpepper where
the court said: -

"[W]e note that consideration of the possible

effects of this injunction in future revocation

proceedings under Section 15(b) of the Act 15

USCA 78 o(b), are not germane to our determination

here.

Moreover, the Commission has had occasion, more recently, to point

out that injunctive and administrative remedies are compatible and

designed to serve different purposes, and to reaffirm that:

70/ 5 8.E.C. 112 (1939).

11/ The language of Section 27 of the Exchange Act and Section 22
of the Securities Act are virtually identical except for the
word "exclusive" in Section 27 which eliminates jurisdiction
of the state courts in respect of the Exchange Act violations.
See Wright v. S.E.C. 112 F.2d 89, 95 (C.A. 2, 1940).

12/ And it is obvious that "suits in equity and actions at law"
refer to the various actions which may be brought by third
parties to enforce civil liability under the statutes.

I3/ 270 F.2d 241, 249 (C.A. 2, 1959).
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“"An injunction not only does not preclude action

by us with respect to the registration, but is

expressly made a ground of revocation. Both

remedies have been provided by Congress and no

queqtion of "double jeopardy" is involved". 74/

The motion also urges the Commission's acceptance of
Cirlin Inc.'s application for withdrawal of its broker-dealer
registration on the grounds that it has ceased doing business as
a broker-dealer. The filing of a withdrawal does not restrict

25/
the Commission's authority to take disciplinary action, nor should
it be utilized to allow a broker-dealer who has violated the securi-
ties laws to escape the consequences of his acts merely because he
26/

has ceased to do business.

Accordingly, the motion is in all respects denied.

The Cirlins - Anti-Fraud Violations '

Cirlin Inc. is a New York corporation organized on January
A} ‘l
4, 1963. 1t maintained offices at 50 Broadway, New York City. Cirlin
is president of Cirlin Inc. and the owner of all of its stock. 1Its

registration with the Commission as a broker-dealer became effective

74/ A.G. Bellin Securities Corp. 39 S.E.C. 178, 186 (1959); See
also Lile & Co. Inc. Securities Exchange Act Release No. 7644

(July 9, 1965).

2

Henry P. Rosenfeld 32 S.E.C. 731, 741 (1951).

12

Charles E. Bailey & Company 35 S.E.C. 33, 44 (1953).
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on March 21, 1963. 1t 18 a member of the NASD. '

Cirlinétestified before the Commission on Ju{y 29, 1963,
August 22, 1963 ;hd February 11, 1964. The testimony of August 22,
1963 was occasioned by a voluntary appearance by Cirlin to clear up
admitted and purposeful untruths in his earlier testimony.

Cirlin Inc.'s association with the personnel of the
department at Kamen Co began with a conversation between Grossinger
and Barrabee who had become acquainted while serving in the armed
forces. Grossinger sought the usual reciprocal business arrange-
ment with Cirlin Inc. Cirlin agreed to the suggestion and Cirlin
Inc. quickly became a medium for the institution and termination of the
cycles rather than an ordinary broker-dealer customer. Ross informed
Cirlin of the reciprocal business arrangements with broker-dealer
customers including the transactions in JR stock, the listed busi-
ness and the use of the WATS line. Instructions as to the transactions
in JR stock, i.e., purchasers, sellers and prices, were always fur-
nished by Ross or Ginsburg. Ross and Herman spent considerable time
in Cirlin Inc.'s offices, usually together, using the telephone,
including long distance calls. Cirlin did not object since he was
making money on their trades.'

As stated by Cirlin, in order to avoid any adverse effect

on Cirlin Inc.'s net capital position which might have resulted from
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possible "fails" to receive or deliver, Ross gave Ciflin Inc.
2,500 shares éf JR stock to treat as Cirlin pleasediand which
Cirlin decideé_to donate to the firm. ;
Ciréig Inc. opened an account at Kamen Co and executed

transactions in listed business generating gross commissions totalling
between $2,000 and $3,000. On the other hand,Cirlin Inc. purchased
approximately 120,000 shares of JR stock and sold the same number
usually receiving a profit of 1/8. At Ross' instructions Cirlin
Inc. also furnished about $1300 in give-ups to broker-dealer cus-
tomers of the department. Cirlin admits that, unlike the ratio
of profit of 1 to & usually accorded the department's customers,
he realized a ratio of about 2 to 1. His use of instructions to
by-pass delivery to Cirlin Inc. thus avoiding the necessity of
accepting delivery of stock, has been set forth above. It may be
noted that Cirlin Inc. was not required to pay for the stock directed
to it through the Swiss bank transactions until the stock had been
resold in the cycles.

Cirlin did not testify on his own behalf nor did any other
officer of Cirlin Inc. take the witness stand. Their failure to do
§0 is deemed a factor of substantial sinnificance warrenting the

77/
inference that their testimony would heve been adverse.

J7/ N. Sims Orgen & Co., Inc., 40 S,E.C. 573 (1961); N. Sims Organ &
Co., Inc,, et al v, S.E,C., 293 F. 2d 78 (C.A. 2, 1961).
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The role played by Cirlin Inc. obviously con;tituted a
necessary and integral part of the conspiracy. Cirlin admits know-
ledge of the activities of Herman and Ross in furnishing the trans-
actions in JR stock and admits instituting the many cycles at the
direction of Ross at ever increasing prices thereby knowingly parti-
cipating in a manipulation. Moreover, the Cirlins failed to impart
material facts to purchasers of JR stock. The Cirlins neglected to

inform purchasers of the nature of its operation in JR stock, i.e., the

cycles; that increasing prices in the stock were arbitrarily set
by Herman and Ross who dominated and controlled the market in the
stock; of the Swiss bank transactions; that it had received 2500
shares of JR stock gratis and obviously as consideration for its
participation in the scheme; and that it was a repository for the

JR stock. Moreover, on the basis of the circumstantial evidence

shown by the record, the adverse inference resulting from Cirlin's
failure to testify and the fact that Cirlin Inc. instituted the cycles
which were to Eerminate with Rybyl and Fenli, the Hearing Examiner
finds that the Cirlins knowincly and actively participated in the
conspiracy.

'\Accordingly, the Hearine Exeminer concludes that Cirlin Ince
and Cirlin, "singly end in concert", willfully violated Sections 5(a),
5(e) and 17(a) of the Securities Act, Sections 10(b) and 15(c)(1l) of

the Exchange Act and rules 10b-5, 10b-6 and 15¢l-2 thereunder.
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The Cirlins - Failure to File Reports

¢

Cirlin Inc. has stipulated that since its registration
as a broker-dealer became effective it has never filed the report
of financial condition required by Section 17(a) of the Securities
Exchange Act and Rule 17a-5 thereunder thereby necessitating a
finding of wilful violation thereof by Cirlin Inc. and, a finding
that Cirlin aided and abetted such wilful violation. It may be
noted that "such reports are an important part of the scheme of

18/

regulation and surveillance of brokers and dealers under the Act."

The Cirlins - Judgment of Permanent Injunction

The judgment entered on August 13, 1963 referred to
above permanently enjoining the Cirlins érom, in substance, prac-
ticing any course of business which would operate as a fraud or
deceit in the offer and sale of the JR stock. The Cirlins con--
sented to entry of the judgment without admitting or denying

the allegations of the complaint. The judgment may serve

Zﬁ/ Samson, Roberts & Co., Inc., Securities Exchange Act Release
No. 7593 (May &4, 1965).
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79/

as the basis for the imposition of sanctions on Cirlin Inc. and

80/ !

on Cirlin.
!

1
a

The record establishes that Ross was one of the prime
conspir;tors in this scheme to defraud from its inception in the
original sale of the JR stock and, thereafter, through its repurchase,
the operation of the department at Rose and Kamen Co., the operation
of the cycles through JR and Cirlin Inc. and the organization of the
four New York corporations together with Rybyl and Fenli at his and
Herman's request. Moreover, whatever their ultimate disposition,

Ross received most of the commissions earned by the department at
Kemen Co. It has been found that Ross violated the registration and
anti-fraud provisions of the securitigs~laws~in the original offer

and sale of the. stock of JR. The facts occurring subsequent to the
purported original distribution of the JR stock have been discussed
above and need no detailed repetition here. The Hearing Examiner con-
cludes that those facts constitute further willful violations by Ross
of the same registration and anti-fraud statutes he was previously

found to have violated.

——— t ¢ -

19/ Balbrook Securities Corporation, Securities Exchange Act Release
No. 7522 (January 28, 1965); Securities Forecaster Co., Inc., 39
S.E.C. 188 (1959) and Section 15(b)(5)(C) of the Exchange Act.

80/ Section 15(b)(7) of the Exchange Act.
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Barrabee

4

Inasmuch as Barrabee has defaulted it follows that all
of the allegations of the order for proceedings may be deemed
to be true. The Hearing Examiner finds, therefore, that Barrabee
"singly and in concert" willfully violated Sections 5(a), 5(c) and
17(a) of the Securities Act together with Sections 10(b), 15(b) and
15(¢)(1) of the Exchange Act and Rules 10b-5, 10b-6, 15b-2 and
15c1-2 thereunder, and further, that Barrabee aided and abetted in
Cirlin Inc.'s willful violation of Section 17(a) of the Exchange

Act and Rule 17a-5 thereunder.

Public Interest

- Willful and serious violation of the Securities Act, the
Exchange Act and the rules thereunder have been found against the
Kemens, the Cirlins and Barrabe;. There remains the determination of
the nature, of the sanction to be imposed consistent with the public
interest. .

It is evident that the Kamens' violations occurred as the result
of Kamen's preoccupation with the profits he expected from this new
venture. Other factors appear in addition to those set forth above.
Thus, in his eagerness to embark on the department's enterprise,

Kamen neglected to inquire further into the reasons why Ross and

Grossinger left Rose - i.esp they had told him they couldn't get



along with one of the partners. He also failed to delve further
into Herman's pointed response - "I would rather you didn't know" -
to his question qeeking more information from Herman as to the
nature of the problems of Herman's former firm which prevented him
from filing an application for employment with Kamen. This dubious
answer did not deter Kamen from persisting in his efforts to employ
Herman, & substantial producer and a key figure in the negotiations

for the opening of the department at Kamen Co.
1/

On the other hand, the broker-dealer customers had never
before received both the buy and sell sides of a trade and were well
aware of the unusual nature of the reciprocal business transactions
in JR stock. - Many, if not all, were also aware that this was a method
in avoi@ance of the NYSE rules against splitting commissions. Of
course, the customers were involved in no legal wrongdoing. Neverthe-
less, they were on notice of decidedly strange circumstances. Moreover,
since the scheme was well under way before the broker-dealer department
was formed at Kamen Co, it is apparent that injury to some of the
department's customers was inevitable. Although the foregoing in no
way affects the fact of the Kamens' violations of the securities laws
resulting from Kamen's knowledge of the transactions in JR stock, it

nitigates in some measure their responsibility for the losses eventually

81/ Apparently with the single exception of a Canadian broker-dealer.
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suffered by the customers.

But the Kamens' violations reoultiné from failure of super-
vision are not mitigated by an factors disclosed by the record.

The Kamens urg; that they have never before been the subject of dis-
ciplinary proceedings and this was their first experience with a
broker-dealer department. 1In addition to Kamen, Kamen Co has three
general pertners, two having joined the firm on July 1, 1963, and a

number of limited partners. At all pertinent times Kamen was in sole
charge of the management of the firm's office. Under the partnership
agreement Kamen received about 502 of the firm's net profits. It is clear
that none of the other partners are involved in any way. It is equally
evident, however, that the partnership as a whole must bear the respon-
sibility.

Under the circumstances present in this case, Kamen Co should
be suspended from the NYSE, the AMEX and the NASD for 10 business days
and Kamen should be suspended from becoming agsocisted with a broker-
dealer for.a period of 90 days.

. On the basis of this record and - in the light of the nature
of the Cirlins' violations, the public interest requires that the

broker-dealer registration of Cirlin Inc. should be revoked and Cirlin

should be barred from being associated with a broker-dealer.

2



In view of Barrabee's failure to defend

he should be
82/ -

barred from beiqg associated with a broker-dealer.

Washington, D. C.
November 15, 1965

23/ To the extent that the proposed findings and conclusions sub-
mitted to the Hearing Examiner are in accord with the views

set forth herein they are accepted, and to the extent they are
inconsistent therewith they are expressly rejected.



