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I. THB PROCgBD'INCS 

The Cornmission, by o r d e r  da t ed  February 19, 1962 i n s t i t u t e d  

proceedings pursuant  t o  Sec t ion  15(b)  and 15A of t h e  S e c u r i t i e r  
1 / 

Exchange Act of 1934 (18Exchange ~ c t " ) -  t o  determine whether t o  revoke 

the  broker -dea le r  r e g i s t r a t i o n s  of A. T. Brod & Company (**Brad), 

R .  Baruch & Company (88Baruch88) ,  and Su t ro  Bros. & Co. ("Sutro8*) and 

whether c e r t a i n  named persons a s s o c i a t e d  wi th  t h o r e  f irnu rhou ld be 

named causes  of any o r d e r  which might be en t e r ed  by t h e  Commirsion i n  

those proceedings.  On February 27, 1962, t h e  Commirrion i n s t i t u t e d  

broker -dea le r  revoca t ion  proceedings a g a i n s t  Seraphim & Company, Inc.  

(18SeraphimM) , Fa i  r f  ax Investment Corporat ion (81Fai  r f axN)  and a r r o c i a t e d  

persons based upon t h e i r  a c t i v i t i e s  whi le  employed by o t h e r  broker -dea le rs .  

On t h e  same d a t e  a l l  t h e  above proceedingr  were con ro l ida t ed .  

On Apr i l  10, 1962, hea r ings  were commenced and cont inued u n t i l  

J u l y  11, 1962 when the  Commission s t ayed  t h e  proceedings pending a 

d e c i s i o n  on a motion f o r  d i s m i s s a l  made by counre l  f o r  c e r t a i n  of t h e  

rerpondents  . 
Pursuant  t o  a motion by t h e  D iv i s ion ,  t h e  Commirrion, on September 

27, 1962, severed  t h e  proceedings w i t h  r e spec t  t o  S u t r o ,  I r v i n g  Rudd, 
2 / - 

Stan ley  Bennet t ,  and David Hersh. 

1/  These proceedings were i n s t i t u t e d  p r i o r  t o  t h e  adopt ion  of t h e  S e c u r i t i e r  - 
Acts Amsndemnts of 1964, 78 S t a t .  565 (August 20, 1964). Referencer t o  
p rov i s ions  of t h e  S e c u r i t i e s  Act and t h e  Bxchange Act are t o  p rov i r ion r  
as they  e x i s t e d  p r i o r  t o  t h e  adopt ion  of t h e  anwndnantr, except  ar noted.  

- 2/  The above f inn and persons submit ted a n  o f f e r  of  rett lament which w a s  
accepted by the  Commission i n  i t 8  Findings and Opinion, I n  t h e  Matter of 
S u t r o  Bros. & Co., S e c u r i t i e s  Exchange Act Release No. 7053 ( A p r i l  10,  1963). 



On September 27, 1962, t h e  Conunisaion a l s o  terminated t h e  

proceedings a g a i n s t  Brod, Baruch, Seraphim and F a i r f a x  and al l  per ronr  

named i n  t h e  o r d e r s  wi th  r e spec t  t o  t hose  b roke r -dea l e r r .  Proceedinga 

were a l s o  terminated w i th  r e s p e c t  t o  S u t r o ,  i n s o f a r  as t h e  proceedinga 

involved Claude V.  Warren. The Commisaion's a c t i o n  war taken  upon t h e  

cons ide ra t i on  of motions seek ing  a de te rmina t ion  whether  a G?ommissioner 

who had p a r t i c i p a t e d  i n  t h e  proceedinga should be d i a q u a l i f i e d ,  and 

whether t h e  proceedings w i th  r e r p e c t  t o  t hose  rerpondenta  should be 

d i smissed .  I n  view of t h e  d e c i s i o n  i n  Amor Trea t  6 Co. v.  S e c u r i t i e s  

and Exchange Commiraion, 306 F. 2d 260 (1962) ,  t h e  Commiraion, without  

conceding t h a t  any Commissioner waa d i a q u a l i f i e d ,  t e rmina ted  t h e  pro- 

ceedings but wi thout  p r e iud i ce  t o  t h e  rubaequent i n a t i t u t i o n  of new 

proceed i nga . 
On October  15, 1962, t h e  Commission e n t e r e d  o r d e r r  r e i n s t i t u t i n g  

proceedings a g a i n s t  t h e  aforementioned reapondenta ( excp t ing  S u t r o ,  Rudd, 

Bennett  and Hersh) ,  and conso l ida t ed  t h e  procssdinga.  

Hearing. commenced on  Hay 20, 1963. The record  of  t h e  p r i o r  

proceedinga waa incorpora ted  i n t o  t h e  mw proceeding8 . The p a r t i e s  

were a f fo rded  f u l l  oppor tun i ty  t o  be heard and t o  examine and croaa-  

examine wi tneaaes .  A t  t h e  conc lua ion  of t h e  presentation of evidence,  

oppor tun i ty  was a f forded  t h e  p a r t i e r  t o  a t a t e  t h e i r  poa i t i ona  o r a l l y  on 

t h e  record .  Opportuni ty  was t h e n  a f fo rded  t h e  p a r t i e s  f o r  f i l i n g  proposed 

f i nd ings  of f a c t  and conc lu r ions  of  l a w ,  o r  both,  t o g e t h e r  w i t h  b r i e f a  

i n  support  t h e r e o f .  Wri t ten  material waa rece ived  from a l l  t h e  p a r t i e s  

a c t i v e l y  p a r t i c i p a t i n g  i n  t h e  hea r ing  at i ts  c l o s e .  



- 4 -  
3  / - 

A s  t h e  r e s u l t  o f  v a r i o u a  conaen ta  and n e t t  lenwnta ,  t h e  

p r e s e n t  p o s t u r e  o f  t h e  p roceed ings  r e v e a l a  a i x  remain ing  r e s p o n d e n t r ,  

name 1 y ,  Seraphim, F a i r f  a x ,  J o h n  D. Pappaa,  J o h n  HQslovich,  Eugene 

Tucker ,  and Bernard Hamt t .  

The nur t t e r s  put i n  i r r u e  by t h e  o r d e r s  f o r  t h e r e  proceedinga as 

t o  t h e s e  r e i p o n d e n t s  are: 

A. Whether t h e  i n d i v i d u a l  r e r p o n d e n t r  and  t h e i r  b roker -  

d e a l e r  employers  at r e l e v a n t  timer, s i n g l y  and i n  c o n c e r t ,  w i l l f u l l y  

v i o l a t e d  S e c t i o n s  5 ( a )  and ( c )  o f  t h e  S e c u r i t i e r  Act o f  1933 ( u S e c u r i t i e a  

A c t " )  i n  t h a t  t h e s e  r e s p o n d e n t s ,  d i r e c t l y  and i n d i r e c t l y ,  made u a e  o f  t h e  

m a n s  and i n a t r u m e n t s  of t r a n r p o r t a t i o n  and comaarnication i n  i n t e r a t a t e  

commerce and o f  t h e  mails t o  o f f e r  t o  sel l ,  t o  a e l l ,  and t o  d e l i v e r  after 

3 /  R .  Baruch & Company, Baruch Rabinowitz,  Conrad L i p p m n  and David S t a r r  - 
submi t t ed  o f f e r s  of s e t t l e m e n t  which were  a c c e p t e d  by t h e  Comaairaion i n  
i t s  F i n d i n g r  and Opinion,  I n  t h e  Mnt te r  o f  R. Baruch and Company, 
S e c u r i t i e s  Exchange Act Release No. 7138 (September 11, 1963) .  

A.  T. Brod & Company, A l b e r t  T. Brod and M a r t i n  L e a r e r  s u b m i t t e d  
o f f e r s  of s e t t l e m e n t  which were a c c e p t e d  by t h e  C o m i a i i o n  i n  i t r  
F i n d i n g s  and Opinion,  I n  t h e  Matter of  A. T. Brod 6 Company, S e c u r i t i e s  
Exchange A c t  Release No. 7139 (September 11,  1963). Sidney Herwood 
submi t t ed  a n  o f f e r  o f  s e t t l e m e n t  which war a c c e p t e d  by t h e  Commirsion 
i n  i t s  Supplemental  F i n d i n g s  and Opinion,  I n  t h e  Matter of  R .  Baruch 
and Company, S e c u r i t i e s  Exchange A c t  Releaae  No. 7352 (June 22,  1964). 

Sidney S p e c t o r  submi t t ed  a n  o f f e r  o f  s e t t l e m e n t  which war a c c e p t e d  by 
t h e  Commission i n  i t s  Supplemental  F ind inga  and Opinion,  I n  t h e  Matter of  
R. Baruch and Company, S e c u r i t i e s  Exchange A c t  Releare No. 7382 (Auguat 
5 ,  1964). 

Claude V. Warren submi t t ed  a n  o f f e r  o f  s e t t l e m e n t  which war a c c e p t e d  
by t h e  Commission i n  i t s  Order  B a r r i n g  A s a o c i a t i o n  w i t h  Broker  o r  Dealer, 
I n  t h e  Matter o f  F a i r f a x  Inves tment  C o r p o r a t i o n ,  S e c u r i t i e r  Exchange A c t  
Release No. 7475 (November 27,  1964). 

S .  Thomas Guren submi t t ed  a n  o f f e r  o f  s e t t l e m e n t  which war a c c e p t e d  
by t h e  Commirsion i n  i t s  Supplemental  F i n d i n g r  and Opinion,  I n  t h e  Hatter 
of  R. Baruch and Company, S e c u r i t i e s  Exchange A c t  Release No. 7480 
(December 7 ,  1964).  



s a l e ,  s e c u r i t i e s ,  namely, t h e  common s t o c k  of  A g r i c u l t u r a l  Research 

and, Development, Inc .  ("AGRI1) when no r e g i s t r a t i o n  s ta tement  had been 

f i l e d  and when no r e g i s t r a t i o n  s ta tement  w a s  i n  e f f e c t  a8 t o  such secur -  
4  / - 

i t i e s  under t h e  S e c u r i t i e s  Act. 

B. Whether t h e  i n d i v i d u a l  respondents  and t h e i r  broker-  

d e a l e r  employers,  s i n g l y  and i n  c o n c e r t ,  w i l l f u l l y  v i o l a t e d  Sec t ion  10(b)  

of  t h e  Exchange 'kt and Rule 17 CFR 240.10b-6, promulgated by t h e  Commission 

thereunder ,  i n  t h a t  s a i d  respondents ,  i n  connect ion wi th  t h e  purchase and 

s a l e  of AGR s t o c k ,  employed manipulat ive and decep t ive  devices  and c o n t r i -  

vances by bidding f o r  and purchasing AGR s t o c k  f o r  accounts  i n  which 

respondents had a b e n e f i c i a l  i n t e r e s t  whi le  engaged i n  t h e  d i s t r i b u t i o n  
5/ - 

of t h e  common s t o c k  of AGR. 

C.  Whether t h e  i n d i v i d u a l  re rpondents ,  r i n g l y  and i n  

c o n c e r t ,  w i l l f u l l y  v i o l a t e d  and a ided  and a b e t t e d  w i l l f u l  v i o l a t i o n r  

of t h e  a n t i - f r a u d  provis ions  of t h e  S e c u r i t i e s  Acts i n  t h e  purchase and 

4 /  S e c t i o n  5  of t h e  S e c u r i t i e s  Act provides  i n  p e r t i n e n t  p a r t  t h a t  i t  - 
s h a l l  be unlawful  t o  make use  of t h e  ins t rument8  of t r a n r p o r t a t i o n  
o r  communication i n  i n t e r s t a t e  commerce o r  of t h e  milr  t o  o f f e r  t o  
s e l l  o r  t o  r m l l  a s e c u r i t y  u n l e s s  a r e g i s t r a t i o n  s ta tement  i r  i n  
e f f e c t  as t o  i t .  

5 /  Rule lob-6 d e f i n e s  as a  l tmanipula t ive  o r  decep t ive  device  o r  contr ivancel l  - 
as used i n  Sec t ion  10(b)  of t h e  Act f o r  any per ron  who ha8 agreed t o  
p a r t i c i p a t e  o r  is p a r t i c i p a t i n g  i n  a d i s t r i b u t i o n  of r e c u r i t i e s  t o  
b id  f o r  o r  purchase f o r  any account  i n  which he ha8 a b e n e f i c i a l  
i n t e r e s t ,  any s e c u r i t y  which i s  t h e  s u b j e c t  of  ruch  d i r t r i b u t i o n .  



6 / - 
sale of AGR s t o c k .  

D. A s  t o  F a i r f a x  and Seraphim, t h e  g i r t  of  t h e  a l l e g a t i o n a  

a g a i n s t  them is  t h a t  t h e y  had a a a o c i a t e d  w i t h  them i n d i v i d u a l  reapond- 

e n t e  named i n  t h e  o r d e r s  f o r  t h e a e  proceedinga a; hav ing  v i o l a t e d  t h e  

S e c u r i t i e s  Acts .  

Upon t h e  e n t i r e  r e co rd  and from h i s  observation of t h e  witnmases,  

t h e  underaigned makes t h e  fo l l owing :  

X I .  FINDINGS OF FACT AND LAW 

A. The Respondents 

1. Seraphim & Co., Inc .  

( 1) Seraphim i s  a Washington, D. C. c o r p o r a t i o n  which h a s  been 

r e g i s t e r e d  w i t h  t h e  Commission as a b roka r -dea l e r  purauant  t o  S e c t i o n  

l S ( b )  of t h e  Exchange Act s i n c e  February 10, 1962. 

( 2 )  Orders  f o r  p roceed ings  d a t a d  February 27,  1962 and October  

15 ,  1962 and n o t i c e s  and motiona f i l e d  by t h e  D i v i s i o n  have been mailed 

t o  t h e  add ree s  g iven  on Seraphim's  b roke r -daa l e r  r e g i s t r a t i o n  form. 

Seraphim h a s  f d m d  t o  p lead ,  de f end ,  o r  o t h e t w i s e  appea r  i n  t h e s e  

proceedinga and t h e  D iv i e ion  h a s  r equee t ed  t h a t  a d e f a u l t  be e n t e r e d  

a g a i n s t  Seraphim and t h e  p roceed i  nga be determined a g a i n a t  such  p a r t y  

6 /  S e c t i o n  17 (a )  o f  t h e  S e c u r i t i e s  A c t  and S e c t i o n s  10(b)  and 1 5 ( c ) ( l )  - 
of  t h e  Exchange Act and Ruler  lob-5  and l 5 c l - 2  (17  CFR 240.10b-5 and 
1Scl-2) t he r eunde r  are s o m e t t i m e s  r e f e r r e d  t o  a a  t h e  a n t i - f r p u d  pm- 
v i s i o n a  of t h e  S e c u r i t i e s  Acts. The c m p o s i t a  e f f e c t  6f these pto- 
v i s i o n s ,  as a p p l i c a b l e  h e r e ,  is  t o  make un lawfu l  t h e  uae  o f  t h e  mails 
o r  i n t e r s t a t e  f a c i l i t i e s  i n  connec t i on  w i t h  t h e  o f f a r  o r  sale o f - a n y  
s e c u r i t y  by means of a d e v i c e  o r  acheme t o  de f r aud  o r  u n t r u e  o r  mia- 
l e ad ing  a t a t emen t s  of a muterial f a c t ,  o r  any a c t ,  p r a c t i c e ,  o r  cou r se  
of  conduct  which o p e r a t e s  o r  would o p e r a t e  as a f r a u d  o r  d e c e i t  upon 
a customer  o r  by m a n s  of any  o t h e r  man ipu l a t i ve  o r  f r a u d u l e n t  dev i ce .  



upon c o n s i d e r a t i o n  of t h e  o r d e r  f o r  t h e  proceedings,  t h e  a l l e g a t i o n s  of 

which may be deemed t o  be t r u e .  

( 3 )  The o r d e r s  f o r  proceedings on which t h e  D iv i r i on  ba re r  i t 8  

motion f o r  e n t r y  of d e f a u l t  againmt Seraphim were aerved p r i o r  t o  a 

r e v i s i o n  of t h e  Commisaionls Rules of P r a c t i c e  oh June  30, 1964 

( S e c u r i t i e s  Act Releare No. 4705) i n  which a s u b r t a n t i a l  r e v i a i o n  of 

d e f a u l t  procedures  w a s  adopted. I n  i t a  release, t h e  C o m i r a i o n  runnnerized 

t h e  p r i o r  d e f a u l t  procedurer  (which are a p p l i c a b l e  t o  t h e  i n a t a n t  c a r e )  as 

@'The Commisrion a l r o  her  adopted new r u l e r  
r e l a t i n g  t o  d e f a u l t s .  Rule 7(e)  of t h e  Cornmirsionlr 
Ruler of P r a c t i c e  formerly provided t h a t  r proceeding 
may be determined a g a i n r t  a p a r t y  i n  accordance w i t h  
t h e  a l l e g a t i o n 8  i n  t h e  o r d e r  f o r  proceeding only  i f  
he f a i l s  t o  f i l e  an  answer t h a t  i r  s p e c i f i c a l l y  
r equ i r ed  i n  t h e  o r d e r .  S ince  answers are not  re- 
qu i r ed  i n  many Commisrion proceedingr ,  t h e  Com- 
mi s s ion ' s  Rules of  P r a c t i c e  formerly provided no 
gene ra l  procedure f o r  determining i n  adaance of a 
hea r ing  whether peraonr named i n  t h e  o r d e r  f o r  
proceeding in tended  t o  p a r t i c i p a t e  i n  t h e  hear ing .  
Moreover, under  Rule 16 of t h e  Ruler of  P r a c t i c e  
as formerly i n  e f f e c t ,  when ruch  perronm d i d  no t  
appear  at a hea r ing  they  waived only  t h e i r  r i g h t r  
t o  a recommanded d e c i s i o n  and t o  o b j e c t  t o  par- 
t i c i p a t i o n  by t h e  s t a f f  i n  t h e  p repa ra t i on  of t h a t  
dec i s ion .  l1 

(pp .  4-5) 

( 4 )  No answer w a s  r equ i r ed  i n  t h e  Seraphim o r d e r r .  Accordingly, 

t h e r e  i s  no b a s i s  under t h e  Rules of P r a c t i c e  a p p l i c a b l e  t o  t h e s e  pro- 
7 / - 

ceedings  f o r  g r a n t i n g  t h e  M v i s i o n l  r r e q u e r t  . 

7/ For  procedures  under t h e  r e v i r e d  Rule., ree D i v e r a i f i e d  S e c u r i t i e r  - 
Corpora t ion ,  S e c u r i t i e s  Exchange Act Releare No. 7489 (December 23, 



2 .  John C. Pappas 

( 5  Pappar i s  named i n  t h e  Brod and Seraphim order8  f o r  pro- 

ceedings .  The Div i s ion  has been unable  t o  s e r v e  Pappar and har  r t a t e d  

t h a t  i t  does not  i n t e n d  t o  rubmit proposed f ind ing8  a g a i n r t  him at t h i s  

time. 

3. Fa i  r f  ax Inves t m n t  Corporat  i o n  

( 6 )  F a i r f a x  is a Washington, D. C. co rpo ra t i on  which h a r  been 

r e g i s t e r e d  wi th  t h e  Commission as a broker -dea le r  mince Apr i l  19, 1961. 

( 7 )  Orders  f o r  proceedings and n o t i c e s  and motions f i l e d  by 

t h e  D iv i s ion  have been mailed t o  t h i s  r e g i s t r a n t  a t  t h e  add ra r r  furn-  

ished on i ts  b roke r -dea l e r  a p p l i c a t i o n  f o r  r e g i r t r a t i o n ,  but no re rponse  

had been f i l e d  on i t s  beha l f .  The Div i s ion  har  r eque r t ed  t h a t  a d e f a u l t  

be e n t e r e d  a g a i n s t  F a i r f a x  and t h a t  t h e  proceedings be determined a g a i n r t  

t h i s  p a r t y  on c o n s i d e r a t i o n  of t h e  orders  f o r  proceedings,  t h e  a1  l e g a t i o n s  

of which may be deemed t o  be t r u e .  

( 8 )  The proceedings a g a i n s t  F a i r f a x  are based on t h e  a c t i v i t i e r  

o f  Claude Warren, an  a l l e g e d  person i n  c o n t r o l  of F a i r f a x ,  whi le  Warren 

was employed by Su t ro .  Unlike t h e  s i t u a t i o n  i n  t h e  Seraphim proceedingr ,  rome 

evidence w a s  in t roduced  as t o  Warren'r  a c t i v i t i e r .  However, as p rev ious ly  

no ted ,  t h e  c a s e  a g a i n s t  him has been d i sposed  of  by h i s  o f f e r  of r e t t l e m e n t  

which w a s  accepted by t h e  Commission i n  which he  n e i t h e r  admi t ted  nor 

denied t h e  a l l e g a t i o n s  a g a i n s t  him. A s  pointed ou t  i n  t h e  i n r t a n o e  o f  

t h e  D i v i s i o n ' s  a p p l i c a t i o n  i n  connec t ion  w i t h  Seraphim, t h e r e  is no b a r i s  

under t h e  W l e s  of P r a c t i c e  a p p l i c a b l e  t o  t h e s e  proceedings f o r  g r a n t i n g  

t h e  D i v i s i o n ' s  r eques t  f o r  an o r d e r  a g a i n s t  F a i r f a x  because of i t s  d e f a u l t .  

The Div i s ion  has  no t  r e l i e d  on t h e  adequacy of  t h e  evidence i n  support  of 

i t s  a p p l i c a t i o n  f o r  an o r d e r  a g a i n s t  F a i r f a x .  



( 9 )  It ehould be noted i n  pass ing  t h a t  at t h e  time of t h e  

hear ing  both Seraphim and F a i r f  ax were out of bus ine r r .  There waa 

no evidence t h a t  any e f f o r t  wae being o r  would be made t o  r e a c t i v a t e  

thoee concerns.  

4. John Heslovich 

(10)  John Meelovich f i r s t  en te red  t h e  r e c u r i t i e r  bu r ine r s  i n  

Hay, 1960. I n  Augurt, 1960, he became a r e g i r t e r e d  r ep reaen ta t ive  a t  

Brod and w a s  eo employed dur ing  t h e  period h e r e  r e l evan t .  H e  appeared 
8 / - 

i n  person, t e e t i f i e d  a8 a w i tnes s ,  and rubmitted a w r i t t e n  memorandum. 

5. Eugene Tucker 

(11)  Tucker was employed as a saleaman f o r  aeve ra l  brokerage 

concernr f o r  s h o r t  period8 on a par t - t ime b a r i r  du r ing  1960 and 1961. 

He b e c a w  employed a8 a r e g i e t e r e d  r e p r e r e n t a t i v e  of Baruch i n  February, 

1961 and continued t h e r e  f o r  approximately r i x  months. Tucker appeared 

i n  t h e r e  proceeding8 by counsel .  He waa c a l l e d  ar a wi tnere  t o  

t e e t i f y ,  but re fused ,  r e l y i n g  on t h e  F i f t h  ~mendment. 

6 .  Bernard H a m e t t  

(12)  Hammett i r  an a t t o r n e y .  He appeared i n  t ho re  proceedings 

i n  pereon and t e s t i f i e d  aa a wi tnea r .  He war nover on t h e  pay ro l l  as a n  

employee of e i t h e r  Brod o r  Baruch, but  i n  connect ion wi th  c e r t a i n  of h i r  

a c t i v i t i e s  i n  AGR s t o c k ,  t h e  Diviaion has contended t h a t  ho f a l l s  w i t h i n  

t h e  proviaions of Sec t ion  15(b) of t h e  Exchange Act and l a  r u b f e c t  t o  an  

o rde r  of t h e  Commisrion. 

8 /  When f i r e t  c a l l e d  t o  t h e  s t a n d ,  Heslovich r e fu red  t o  t e r t i f y  on - 
c o n r t i t u t i o n a l  ground8 and at a later s t a g e  i n  t h e  proceedings, 
he took t h e  e tand  and t e s t i f i e d  f u l l y .  



8. D i s t r i b u t i o n  of AGR Stock 

The Regulation A Of fe r ing  

(13) I n  January ,  1960, AGR f i l e d  a r e g i s t r a t i o n  s ta tement  w i th  

t h e  Commission cover ing  a  proposed pub l i c  o f f e r i n g  of  200,000 s h a r e s  o f  

i t s  common e t o c k  at $5 pe r  sha re .  I n  March, 1960, t h e  r e g i s t r a t i o n  

s ta tement  was withdrawn by AGR a f t e r  i t  wae advised  t h a t  t h e  D iv i s ion  

of Corpora t ion  Finance would recommend t h a t  a t o p  o r d e r  proceedings be 

i n s t i t u t e d  t o  suspend t h e  e f f e c t i v e n e a e  o f  t h e  r e g i s t r a t i o n  s ta tement  

i f  i t  d i d  not  do s o .  T h e r e a f t e r ,  on May 23, 1960, a f t e r  changing t h e  

pa r  v a l u e  of i t s  e tock ,  AGR f i l e d  a n o t i f i c a t i o n  pursuant  t o  Regulat ion 

A of t h e  S e c u r i t i e e  Act i n  t h e  Denver Regional O f f i c e  of t h e  Comnisaion 

wi th  r e spec t  t o  an  o f f e r i n g  of 120,000 eha re s  o f  i t s  r e c a p i t a l i z e d  5C 

p a r  va lue  common e tock  a t  $2.50 per  sha re .  

(14)  The o f f e r i n g  c i r c u l a r  gave d e t a i l s  of t h e  h i s t o r y  and 

program of AGR. AGR had been organized i n  1959. Its prfincipal asset 

w a s  a farm nea r  Wiggins, Colorado, acqui red  from Eugene Pe t e r aen ,  a 

c o n t r o l l i n g  pereon of AGR and i t e  l a r g e s t  s t ockho lde r ,  on which i t  

intended t o  r a i a e  hogs and market a q u a l i t y  pork product  under  c o n t r o l l e d  

s a n i t a t y  cond i t i ons .  I n  t h e  t r a n s a c t i o n  by which Pe t e r aen  had t r a n s f e r r e d  

t h e  farm proper ty  t o  AGR, Pe t e r een  received 64,400 s h a r e s  of  which he r e -  

t a ined32,400  s h a r e s  of common s t o c k  o u t  of t h e  69,400 ehares  i s s u e d  and 

ou t s t and ing  when t h e  Regulat ion A o f f e r i n g  wan made t o  t h e  pub l i c .  

69,400 aharea ,  accord ing  t o  t h e  o f f e r i n g  c i r c u l a r ,  had been eecrowed 

wi th  a bank and would no t  be r e o f f e r e d  o r  ao ld  f o r  a per iod  of one y e a r  

from and a f t e r  t h e  commencement of t h e  pub l i c  o f f e r i n g .  I n  a paragraph 



headed " S p e c u l a t i v e  Aspect8 o f  t h e  Propored B u r i n e ~ r ~ ~  i t  war po in ted  

o u t  t h e r e  were no f i r m  commitments f o r  t h e  rale of t h e  a e c u r i t i e r  t o  

be o f f e r e d  and no a s s u r a n c e  t h a t  s u f f i c i e n t  fund8 would be r a i r e d  t o  

u n d e r t a k e  t o  any degree  t h e  program of  development set f o r t h  i n  d e t a i l  

i n  o t h e r  a e c t i o n s  o f  t h e  o f f e r i n g  c i r c u l a r ;  t h e  o f f e r i n g  p r i c e  o f  t h e  

r t o c k  w a s  a r b i t r a r i l y  determined and had no r e l a t i o n  t o  t h e  v a l u e  of t h e  

company o r  i t s  assets; t h e  p r i n c i p a l  asset of  t h e  company t h e n  consisted 

of  an  e q u i t y  i n  t h e  farm on which t h e r e  were mortgages i n  t h e  amount o f  

$96,631.67; as o f  t h e  d a t e  o f  t h e  o f f e r i n g  c i r c u l a r  t h e  c u r r e n t  arretr 

o f  t h e  company amounted t o  $9.15 and c u r r e n t  l i a b i l i t t e s  amounted t o  

$16,389.27,  and t h e r e f o r e  a p o r t i o n  of t h e  proceed8 would have t o  be 

used t o  pay t h o s e  l i a b i l i t i e s ;  and t h a t  i f  r u f f i c i e n t  money were no t  

r a i s e d ,  t h e  p r i n c i p a l  assets of  t h e  company might be l o a t  th rough  f o r e -  

c l o s u r e  sale; t h e  company waa n o t  engaged i n  b u a i n e r s  a t  t h a t  t i m e  and 

i f  s u b s t a n t i a l l y  a l l  of t h e  s h a r e s  being o f f e r e d  were not  s o l d ,  ACR would 

no t  be a b l e  t o  engage i n  i ts  propoaed b u s i n e s s .  

( 15) The o f f e r i n g  c i r c u l a r ,  ar amended and used i n  t h e  p r e s e n t a -  

t i o n  t o  t h e  p u b l i c ,  is d a t e d  August 3 ,  1960. S a l e  t o  t h e  p u b l i c  commenced 

a few days  later. The u n d e r w r i t e r  o f  t h e  i s s u e  waa W. Edward Tague 

Company, o f  P i t t s b u r g h ,  which under took  t h e  sale of  t h e  i s s u e  on a 

b e s t - e f f o r t s  b a s i s .  

( 16) The o f f e r i n g  d i d  n o t  proceed w e l l .  Up t o  e a r l y  J a n u a r y ,  

1961, o n l y  9 ,685  s h a r e s  o f  t h e  120,000 o f f e r e d  had been s o l d  (Div.  Ex. 

138, pp. 4-6 ,  T r .  173) .  P e t e r s e n ,  meanwhile, had developed a n  a c q u a i n t -  

a n c e s h i p  w i t h  b r o k e r s  and o t h e r  representatives i n  t h e  Washington area. 

http:$16,389.27


I n  t h e  summer o f  1960, Hammett, who had done l e g a l  work f o r  AGR, 

i n t r o d u c e d  Meslovich,  t h e n  employed by Brod as a r e g i s t e r e d  r e p r e s e n t -  

a t i v e ,  t o  P e t e r s e n .  I n  e a r l y  J a n u a r y ,  1961, a s o c i a l  g a t h e r i n g  was h e l d  

i n  Mes lov ich ' s  home at which Claude Warren,  t h e n  a r e g i s t e r e d  r e p r e s e n t -  

a t i v e  o f  S u t r o ,  w a s  i n t r o d u c e d  t o  P e t e r s e n .  Meslovich s u g e e s t e d  i n  t h e  

w i n t e r  o f  1960 t h a t  t h e  R e g u l a t i o n  A o f f e r i n g  might be c l o s e d  when 

Y e t e r s e n  informed him " t h a t  he  w a s  hav ing  a g r e a t  d e a l  o f  t r o u b l e  g e t t i n g  

i t  outl1 ( T r .  A1651-62). P e t e r s e n  a l s o  d i s c u s s e d  w i t h  Warren t h e  p o s s i -  

b i l i t y  o f  S u t r o  p a r t i c i p a t i n g  i n  t h e  o f f e r i n g  and w a s  t o l d  by Warren 

t h a t  i t  was S u t r o ' s  p o l i c y  no t  t o  p a r t i c i p a t e  i n  pr imary d i s t r i b u t i o n  

of s e c u r i t i e s  o f f e r e d  pursuan t  t o  Regula t ion  A but t h a t  i t  cou ld  have 

t r a d i n g  t r a n s a c t i o n s  i n  s t o c k  f o r  cus tomers  a f t e r  a p u b l i c  o f f e r i n g  w a s  

t e r m i n a t e d .  George S t a n f o r d ,  who w a s  a d i r e c t o r  o f  AGR, and p lann ing  

i t  s p u b l i c  r e l a t i o n s  campaign ( T r .  A13031, i n t r o d u c e d  P e t e r s e n  t o  Baruch 

Rabinowitz,  p r e s i d e n t  of R. Baruch 6 Co., one o f  t h e  responden ts  named 

i n  t h e  o r d e r  f o r  t h e s e  p roceed ings  ( T r .  A1344-45). 

( 1 7 )  On February  1 7 ,  1961,  AGR f i l e d  a Form 2-A r e p o r t  pursuan t  

t o  Regula t ion  A, d a t e d  February  1 6 ,  1961, s t a t i n g  t h a t  as of  February  

1 4 ,  1961, 39,685 s h a r e s  had been s o l d  and t h a t  t h e  t o t a l  amount r e c e i v e d  

from t h e  p u b l i c  was $99,212.50 of which t h e  i s s u e r  had rece ived  $82,330.62 

and t h a t  t h e  o f f e r i n g  was be ing  d i s c o n t i n u e d  due t o  t h e  l a c k  of a c c e p t -  

ance o f  t h e  o f f e r i n g .  I t  was a l s o  s t a t e d  t h a t  t h e r e  had been no change 

i n  t h e  number o f  s h a r e s  h e l d  by e a c h  promoter ,  d i r e c t o r  and o f f i c e r  o r  

c o n t r o l l i n g  person  o f  t h e  i s s u e r  from t h a t  s t a t e d  i n  t h e  o f f e r i n g  

c i r c u l a r .  



(18)  Three  days  p r i o r  t o  t h e  f i l i n g  of  t h e  Form 2-A r e p o r t ,  

on February 1 4 ,  1961, a meet ing of ACR s t o c k h o l d e r s  w a s  h e l d  i n  Denver 

i n  which t h e  t e r m i n a t i o n  of t h e  R e g u l a t i o n  A o f f e r i n g  was d i s c u s s e d .  

Among t h o s e  p r e s e n t  a t  t h e  meet ing were P e t e r s e n ,  Emil J e n s e n ,  a n  

a s s o c i a t e  of P e t e r s e n ,  C. Henry Roath,  c o u n ~ e l  f o r  AGR, and Herman 

T r i p p ,  v i c e - p r e s i d e n t  and a d i r e c t o r  of AGR. J e n s e n  was e l e c t e d  a 

d i r e c t o r  of  t h e  company. P e t e r s e n  s t a t e d  t h a t  30,000 s h a r e s ,  i n  a d d i -  

t i o n  t o  t h e  p r e v i o u s l y  s o l d  9 ,865 s h a r e s  i s s u e d ,  had been s o l d  and showed 

checks  i n  payment f o r  20,000 s h a r e s  s igned  by Hammett and J e n s e n .  H e  

s t a t e d  t h a t  t h e s e  s a l e s  were c o n t i n g e n t  on t h e  o f f e r i n g  being c l o s e d  

immediate ly  a f t e r  purchase  of  t h e s e  s h a r e s  ( T r .  38871, 

(19)  The 10,000 s h a r e s  r e p r e s e n t e d  as s o l d ,  f o r  which P e t e r s e n  

d i d  not  d i s p l a y  c h e c k s ,  a c c o r d i n g  t o  t h e  t r a n s f e r  r e c o r d s  of AGR (Div .  

Ex. 138) had been i s s u e d  on J a n u a r y  30.  1961 i n  t h e  name of Tague and 

had been s i g h t - d r a f t e d  by Roath on  P e t e r s e n ' s  i n s t r u c t i o n s  t o  a Washington 

bank t o  be picked up by P e t e r s e n .  These 10,000 s h a r e s  were no t  p a i d  f o r  

and were r e t u r n e d  t o  Roath around February 15 o r  16,  1961. Roath r e t a i n e d  

them i n  h i s  o f f i c e  u n t i l  late i n  March when h e  t u r n e d  them o v e r  t o  

P e t e r s e n  ( T r .  3865-75). These c e r t i f i c a t e s  were t u r n e d  o v e r  by Roath 

t o  P e t e r s e n  on March 24,  1961, bu t  t h e  r e c e i p t  P e t e r s e n  s igned  f o r  them 

w a s  f a l s e l y  backdated t o  February 16,  1961 (Div.  Ex. 181, Tr .  3878).  

( 2 0 )  A s  t o  t h e  30,000 s h a r e s  P e t e r s e n  r e p o r t e d  s o l d  i n  a d d i t i o n  

t o  t h e  p r i o r  9 ,865 s h a r e s  s o l d  by Tague. t h e  lat ter w a s  s u p p l i e d  w i t h  

t h e  names of Emil J e n s e n ,  E.  Neal Smith ,  and Bernard H a m m e t t ,  and pre- 

pared c o n f i r m a t i o n s  t o  t h e s e  i n d i v i d u a l s  f o r  r e c o r d  purposes  o n l y  (Div.  



Exs. 6 ,  7 ,  8 ) .  The o r i g i n a l s  o f  t h e  c o n f i r m a t i o n 8 w e r e  n o t  s e n t  n o r  

were a n y  payments r e c e i v e d  by him, Tague t e s t i f i e d  ( T r .  212-214). 

T a g u e ' s  r e c o r d s  r e f l e c t  t h a t  on F e b r u a r y  6 ,  1961,  10 ,000  s h a r e s  were  

s o l d  t o  Bernard  Hammett and t h a t  o n  F e b r u a r y  1 0 ,  10 ,000  s h a r e  b l o c k s  

were  s o l d  t o  E. Neal Smi th  and Emil J e n s e n .  Neal Smi th  d e n i e d  t h a t  h e  

pu rchased  t h e  s t o c k  a l l o t t e d  o r  knew a n y t h i n g  a b o u t  t h e  proposed p u r c h a s e  

( T r .  3241-42) .  The s h a r e s  earmarked f o r  him were  t h o s e  i s s u e d  i n  t h e  name 

o f  Tague and s i g h t d r a f t e d  t o  be  p i cked  u p  by P e t e r s e n  i n  Washington,  which  

s h a r e s  were  u l t i m a t e l y  r e t u r n e d  t o  Roath.  

( 2 1 )  The t r a n s f e r  r e c o r d  o f  AGR s t o c k  (Div .  Ex. 138)  r e f l e c t s  

t h e  i s s u a n c e  o f  10 ,000  s h a r e s  b l o c k s  t o  J e n s e n  and H a m m e t t  o n  F e b r u a r y  

1 6 ,  1961. Accord ing  t o  J e n s e n ,  a b o u t  two d a y s  b e f o r e  t h e  a n n u a l  m e e t i n g  

o f  AGR,  p r e v i o u s l y  r e f e r r e d  t o ,  P e t e r s e n  t o l d  him t h a t  h e  would need 

J e n s e n ' s  p e r s o n a l  c h e c k  f o r  10 ,000  s h a r e s  f o r  a t o t a l  sum o f  $21,250.  

J e n s e n  gave  him a c h e c k  b u t  t o l d  P e t e r s e n  t h a t  h i s  bank accoun t  was n o t  

s u f f i c i e n t  t o  c o v e r  i t .  Accord ing  t o  J e n s e n ,  t h e  c h e c k  was n e v e r  p r e s e n t e d  

f o r  payment o r  honored ( T r .  775-780).  

( 2 2 )  Berna rd  J .  H a m m e t t  h a s  known Eugene P B t e r s e n  s i n c e  1957 o r  

1958 and h a s  performed l e g a l  s e r v i c e s  f o r  him a t  v a r i o u s  t i m e s .  At t h e  

t i m e  o f  t h e  h e a r i n g  he  was employed i n  a company w i t h  which P e t e r s e n  

was a l s o  a s r o c i a t e d .  I n  March, 1961 Hammett a l s o  performed rome l e g a l  

s e r v i c e s  f o r  AGR. 

( 2 3 )  H a m m e t t  t e s t i f i e d  t h a t  h e  f i r s t  l e a r n e d  o f  AGR from P e t e r s e n  

i n  Oc tobe r  o r  November, 1960 when t h e  lat ter t o l d  him h e  was engaged i n  a 

new v e n t u r e .  H a m m e t t  a s k e d  f o r  a s e l l i n g  b r o c h u r e  which  h e  r e c e i v e d  



approximately a month l a t e r .  H a m m e t t  denied t h a t  he had any d i scus s ion  

wi th  Pe t e r sen  about t h e  a f f a i r s  of AGR lor wi th  t h e  unde rwr i t e r ,  Tague, 

be fo re  he made a commitment t o  purchase 10,000 sha re s  of AGR. 

(24)  H a m m e t t  admitted t h a t  i n  December, 1960, he may have t o l d  

Pe t e r sen  t h a t  he might have some o u t l e t s  f o r  AGR s t o c k  i n  t h e  Washington 

a r e a .  H e  w a s  vague as t o  whom he  may have in t roduced  Pe t e r sen  t o ,  but 

mentioned s e v e r a l  persons named i n  t h e s e  proceedings as respondents  as 

persons t o  whom he poss ib ly  might have in t roduced  Pe t e r sen .  

(25)  Hammett s t a t e d  t h a t  he t a lked  wi th  Tague and gave him an 

o r d e r  f o r  a  purchase of 10,000 s h a r e s  of AGR. He w a s  no t  c e r t a i n  of  t h e  

e x a c t  d a t e  when t h e  o r d e r  w a s  placed nor  when t h e  conve r sa t i on  w i t h  Tague 

took p lace .  H e  denied having any informat ion  about t h e  company except  

t h a t  contained i n  t h e  s e l l i n g  brochure and s t a t e d  t h a t  h e  ob l iga t ed  

himself t o  pay t h e  l a r g e  amount of money involved i n  t h e  purchase because 

he be l ieved  i n  t h e  company and t h e  promoters behind i t .  He a l s o  a f f i rmed 

t h a t  he paid Tague f o r  t h e  purchase i n  cash ,  f i r s t  g i v i n g  him checks.  

( 2 6 )  The o r i g i n a l  arrangement wi th  Tague, accord ing  t o  H a m m e t t ,  

w a s  t h a t  Tague was t o  o b l i g a t e  himself t o  ho ld  10,000 s h a r e s  of AGR s t o c k  

f o r  Hammett, b i l l  H a m m e t t  f o r  what would be owing when t h e  i s s u e  w a s  t o  

be c l o s e d ,  and then  Hammett w a s  t o  depos i t  s u f f i c i e n t  money i n  h i s  bank 

account t o  cover  t h e  checks i s sued .  While Hammett aff i rmed t h a t  he w a s  

a c t i n g  f o r  himself  and not as a  nominee, he re fused  t o  g i v e  t h e  name of 

t h e  person from whom he s t a t e d  he rece ived  t h e  ca sh  wi th  which t o  pay 

Tague. He a l s o  t e s t i f i e d  t h a t  t h e  a c t u a l  amount he paid f o r  t h e  s t o c k  

was not  $25,000, as shown on t h e  conf i rmat ion  i s s u e d  i n  connect ion wi th  



h i s  purchase ,  b u t  $21,500. He r e f u s e d  t o  r e v e a l  t h e  name of t h e  c l i e n t  

from whom he c la imed h e  r e c e i v e d  t h e  money, s t a t i n g  t h e  c l i e n t  had 

asked him not  t o  d o  s o  because  he  d i d  n o t  want t o  be bothered w i t h  

t h e  I n t e r n a l  Revenue S e r v i c e  ( T r .  A1 136) .  

( 2 7 )  A f t e r  he pa id  Tague, H a m m e t t  t e s t i f i e d  he  asked f o r  t h e  

r e t u r n  o f  h i s  checks  but  Tague s a i d  t h e  checks  were u n a v a i l a b l e  b u t  

would be s e n t  later.  He was not  s u r e  o f  t h e  e x a c t  d a t e  on which h e  

paid  f o r  t h e  s h a r e s  a l t h o u g h  t h e  checks  p r e v i o u s l y  g i v e n  were d a t e d  

J a n u a r y  29 and t h e  c o n f i r m a t i o n  w a s  d a t e d  February  6 ,  1961. The checks  

H a m m e t t  gave Tague were i n  f a c t  not  r e t u r n e d  t o  him immediate ly  b u t  

were d e p o s i t e d  i n  t h e  AGR account  and when t h e y  were p r e s e n t e d  f o r  

payment, payment was r e f u s e d  ( T r .  A1144). Subsequen t ly  t h e y  were 

r e t u r n e d  t o  Hammett. 

(28) H a m m e t t  w a s  unab le  t o  state who gave him r h a r e s  o f  AGR 

he  a c t u a l l y  r e c e i v e d ,  when t h i s  t o o k  p l a c e ,  o r  i n  what denomination6 

i t s  c e r t i f i c a t e s  were. H e  d i d  n o t  know i f  Petermen had e v e r  had poss- 

e s s i o n  of h i s  s h a r e s  i n  Colorado and d e n i e d  h e  had g i v e n  P e t e r s e n  any 

a u t h o r i z a t i o n  t o  make u s e  of t h e  s h a r e s .  He den ied  h a v i n g  any a r r a n g e -  

ment w i t h  P e t e r s e n  t o  d i s t r i b u t e  t h e  s t o c k  i n  Wamhington a l t h o u g h  he 

a d m i t t e d  he  t e s t i f i e d  i n  a n  i n v e s t i g a t i v e  p roceed ing  t h a t  he  could  no t  

answer t h e  same q u e s t i o n  because  i t  would g i v e  some i n d i c a t i o n  who h i s  

c l i e n t  w a s  and i n  h i s  o p i n i o n  v i o l a t e  t h e  a t t o r n e y - c l i e n t  r e l a t i o n s h i p .  

(29)  Tague invoked t h e  F i f t h  Amendment and r e f u s e d  t o  anrwer  

q u e s t i o n s  as t o  h i s  d e a l i n g s  w i t h  Hammett i n  t h e  sale of  AGR s t o c k  ( T r .  

166-167).  Tague a l s o  r e l i e d  on h i s  c o n s t i t u t i o n a l  r i g h t s  i n  r e f u s i n g  

t o  answer q u e s t i o n s  as t o  any payments he  may have made t o  AGR i n  



c o n n e c t i o n  w i t h  t h e  R e g u l a t i o n  A u n d e r w r i t i n g  ( T r .  178-9 ) .  

( 3 0 )  According  t o  D r .  C a r l  T e l l e e n ,  who was p r e e i d e n t  o f  t h e  

company from December. 1959 t o  F e b r u a r y  1 4 ,  1961,  AGR n e v e r  had  more 

t h e n  s e v e r a l  hundred  d o l l a r s  i n  t h e  bank a t  a n y  o n e  t i m e .  The e v i d e n c e  

e s t a b l i s h e s  t h a t  i n s t e a d  o f  o b t a i n i n g  $82 ,330 .62 ,  which  AGR c l a i m e d  i t  

had r e c e i v e d ,  i n  i t s  2-A r e p o r t ,  i t  i n  f a c t  r e c e i v e d  some w o r t h l e s s  

c h e c k s  which were  n o t  honored  when p r e s e n t e d  f o r  payment.  T h e r e  i s  no 

e v i d e n c e  t h a t  a n y  s u b s t a n t i a l  sum i n  t h e  R e g u l a t i o n  A o f f e r i n g  e v e r  

a c t u a l l y  r e a c h e d  i t s  t r e a s u r y .  

C. F u r t h e r  D i s t r i b u t i o n  o f  AGR S t o c k  

( 3 1 )  The  30 ,000 s h a r e s  which were  p u r p o r t e d l y  i s s u e d  and s o l d  

i n  t h r e e  10.000 s h a r e  b l o c k s  a t  o r  a b o u t  t h e  t i m e  o f  t h e  c l o s i n g  o f  

sales o f  t h e  o r i g i n a l  R e g u l a t i o n  A i s s u e  a l l  found t h e i r  way t o  t h e  

Washington  s e c u r i t i e s  m a r k e t .  

1 .  D i s t r i b u t i o n  o f  s t o c k  i s a u e d  
i n  t h e  name of Emi 1 J e n s e n  

( 3 2 )  Accord ing  t o  t h e  AGR t r a n s f e r  r e c o r d s  a b l o c k  o f  10 ,000  

s h a r e s  i n  v a r i o u s  d e n o m i n a t i o n s  was i s s u e d  t o  Emil J e n s e n  o n  F e b r u a r y  

1 6 ,  1961 and fo rwarded  t o  him a t  S u t r o  Bros .  & Co. i n  Washington  ( D i v .  

Ex. 138 ,  p .  8 ) .  An a c c o u n t  was opened f o r  J e n s e n  a t  S u t r o  on  F e b r u a r y  

2 4 ,  1961 i n t o  which  t h e  AGR s h a r e s  were  r e c e i v e d .  I n  t h e  p e r i o d  from 

F e b r u a r y  24 t o  March 20. 1961,  a p p r o x i m a t e l y  4 ,500  s h a r e s  were  s o l d  t o  

t h e  p u b l i c  f rom t h i s  a c c o u n t  ( D i v .  Ex. 3 7 ) .  The a c c o u n t  was l o n g  300 

s h a r e s  when S u t r o  r e t u r n e d  5 , 3 0 0  s h a r e s  t o  J e n s e n  on  March 28 ,  1961.  

( 3 3 )  On March 2 8 ,  1961,  J e n s e n  s o l d  5 ,000 s h a r e s  t o  M a r t i n  

L e s s e r ,  t h e n  t h e  Washington  p a r t n e r  o f  A. T. Brod & Company, i n  t h e  name 
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of  S i l v i a  and Rose Gronich, c l o s e  r e l a t i v e s  of Lesser  (Div. Ex. 45) .  

J ensen  reques ted  t h a t  payment of $16,250 be made t o  Eugene P e t e r s e n  

(Div. Ex. 46) .  The block of s t o c k  purchased by Lesser  was so ld  t o  t h e  

genera l  pub l i c .  

2. D i s t r i b u t i o n  of Stock i s sued  i n  
t h e  name of Bernard Hammett 

(34)  H a m m e t t  knew Martin Les se r ,  managing p a r t n e r  i n  i t s  

Washington o f f i c e  of A. T. Brod & Company, s i n c e  about 1959. Hammett 

t e s t i f i e d  t h a t  on March 28, 1961 he approached Lesser  and t o l d  him 

he had 5,000 s h a r e s  of AGR which he wished t o  se l l  at  a p r i c e  of  

$2.50 ne t  and asked whether Lesser  could sel l  t h e  s h a r e s  f o r  him. 

Lesser  t o l d  H a m m e t t  t h a t  he thought he could and wanted H a m m e t t  t o  

b r ing  i n  a b i l l  of sale wi th  him t h a t  a f t e rnoon .  Hamett d i d  s o  and 

t h e  t r a n s a c t i o n  w a s  consummated t h a t  day. The s t o c k  w a s  t r a n s f e r r e d  

t o  a r e l a t i v e  of Lesser  (Div. Ex. A20). H a m m e t t  r ece ived  a check of 

A. T. Brod made payable t o  t h e  o r d e r  of Lesser  which Lesser  i n  t u r n  

endorsed over  t o  Hammett. H a m m e t t  proceeded t o  go t o  h i s  bank wi th  

P e t e r s e n  and a f t e r  endors ing  t h e  check turned  i t  over  t o  Pe t e r sen  who 

cashed t h e  check and pocketed t h e  proceeds (Div. Ex. A23, Tr .  A542-45). 

Hammett a s s e r t e d  t h a t  t h i s  w a s  a loan.  He received no note  o r  document 

ev idenc ing  t h e  loan  from Pe te r sen .  There i s  no evidence of t h e  repayment 

which Hammett t e s t i f i e d  he received some time w i t h i n  a period of two 

weeks. The repayment w a s  i n  ca sh ,  accord ing  t o  Hamett. H e  f u r t h e r  

t e s t i f i e d  t h a t  he used t h e  money t o  d i s cha rge  p a r t  of h i s  indebtedness  

t o  t h e  c l i e n t  who had advanced him money t o  buy t h e  s t o c k  and whom he  

refused t o  i d e n t i f y .  



(35)  Hammett a l s o  approached Baruch Rabinowitz ,  p r e s i d e n t  o f  

R. Baruch and Company, whom he knew, and t o l d  him t h a t  h e  wanted t o  

s e l l  5 ,000 s h a r e s  of AGR a t  $2.50 a s h a r e .  Some t ime  later, a c c o r d i n g  

t o  H a n u n e t t ,  Rabinowitz t o l d  him t h a t  t h e  s a l d  had been completed bu t  

at a lower p r i c e .  Of t h e  two checks  Hammett t e s t i f i e d  h e  r e c e i v e d  i n  

payment o f  t h e  s t o c k ,  h e  a d m i t t e d  g i v i n g  t h e  check  f o r  $2,125 t o  P e t e r s e n  

as a loan .  H e  w a s  u n c e r t a i n  what h e  d i d  w i t h  a l a r g e r  check o f  $7,875.  

The e v i d e n c e  e s t a b l i s h e s  t h a t  on t h e  d a t e  f o l l o w i n g  r e c e i p t  o f  t h e  $7 ,875  

check ,  Hammett purchased a bank d r a f t  t o  t h e  o r d e r  of E. E. P e t e r s e n  i n  

t h e  e x a c t  amount (Div.  Ex. A81, T r .  1172-74, A1459). It is  e v i d e n t  t h a t  

P e t e r s e n  r e c e i v e d  t h e  p roceeds  o f  a l l  t h e  ACR s t o c k  H a m m e t t  admi t t ed  

s e l l i n g .  H a m m e t t  a a s e r t e d  t h a t  a l l  t h e s e  t r a n s a c t i o n e  were l o a n  t r a n e -  

a c t i o n s  and t h a t  repayment was s u b s e q u e n t l y  made. There  i s  no ev idence  

t h a t  h a s  been produced i n  w r i t i n g  o r  o t h e r v i s e  t o  e u b s t a n t i a t e  Hammettls 

t es t imony .  The s t o c k  involved i n  both  t h e  s a l e e  t o  L e s s e r  and t o  Baruch 

r e s u l t e d  i n  t h e  e v e n t u a l  d i s t r i b u t i o n  of t h e a e  s h a r e s  t o  t h e  p u b l i c .  

( 3 6 )  H a m m e t t  den ied  t h a t  h e  had any d e a l i n g s  w i t h  Baruch and 

Company o t h e r  t h a n  t h e  t r a n s a c t i o n  o r  sale o f  5,000 s h a r e s  o f  ACR. H e  

denied any knowledge of a n  account  main ta ined  i n  h i s  name a t  Baruch 

l i s t i n g  a n  a d d r e s s  i n  Alexandr ia ,  V i r g i n i a ,  which was t h e  a d d r e s s  o f  

a person  h e  knew. H e  f u r t h e r  d e n i e d  t h a t  h e  knew of  t r a d e s  l i s t e d  i n  

t h a t  account  i n  AGR and Nat iona l  Fi lm S t u d i o s .  He d e n i e d  r e c e i v i h g  

c o n f i r m a t i o n  o f  t h o s e  t r a d e s ,  o r  r e c e i v i n g  r e c e i p t 8  for  s t o c k  d e p o s i t e d  

i n  t h a t  account .  



( 3 7 )  I n  a s t a t e m e n t  on h i s  beha l f  from t h e  w i t n e s s  s t a n d ,  

H a m m e t t  a s s e r t e d  t h a t  h e  m e r  had any c o n n e c t i o n  w i t h  Brod o r  Baruch 

o t h e r  t h a n  as a cus tomer ,  t h a t  he i n v e s t e d  i n  AGR as a s p e c u l a t i o n ,  

t h a t  he  had n o t h i n g  t o  d o  w i t h  r e g i s t e r e d  r e p r e s e n t a t i v e s  o r  any s t o c k  

b r o k e r  w i t h  r e f e r e n c e  t o  AGR, and t h a t  he  never  a u t h o r i z e d  t h e  t r a n s -  

a c t i o n s  l i s t e d  i n  h i s  name a t  Baruch. 

( 3 8 )  The r e c o r d s  at Baruch i n d i c a t e  t h a t  4 ,800 s h a r e s  o f  t h e  

10,000 s h a r e s  of AGR s t o c k  i s s u e d  i n  t h e  name o f  H a m m e t t  on o r  abou t  

February 16 ,  1961 were r e c e i v e d  i n t o  t h a t  account  and s o l d  f o r  t h e  

account  of J o a n  E i s e n b e r g ,  t h e  w i f e  of Rabinowitz (Div.  Ex. 4 3 ) .  From 

t h e  E isenberg  a c c o u n t ,  t h e  s h a r e s  were s o l d  t o  t h e  Baruch t r a d i n g  account  

and from t h a t  account  t o  t h e  p u b l i c .  

( 3 9 )  I n  a d d i t i o n ,  Hammett's account  at Baruch ev idences  t h e  

payment t o  H a m m e t t  of 5 ,000  s h a r e s  o f  Na t iona l  Fi lm S t u d i o s ,  I n c .  s t o c k .  

These s h a r e s  were made u s e  o f  by P e t e r s e n  as c o l l a t e r a l  f o r  a l o a n  and 

a l s o  some of t h e  s h a r e s  were placed i n  t h e  "Tom WoodBB account  at Baruch 

which was an  account  used and c o n t r o l l e d  by P e t e r s e n .  

3 .  D i s t r i b u t i o n  o f  s t o c k  i s e u e d  i n  t h e  
name of  Tague p u r p o r t e d l y  s o l d  t o  
E .  Neal Smith  

(40)  Of t h i s  b lock ,  4 ,800  s h a r e s  were r e c e i v e d  i n t o  t h e  H a m m e t t  

account  at Baruch i n  March, 1961 (Div.  Ex.  A40). An a d d i t i o n a l  2,000 

s b a r e s  were r e c e i v e d  i n t o  an  account  e s t a b l i s h e d  a t  Brod f o r  P e t e r s e n  

t o  c o v e r  s h a r e s  s o l d .  An a d d i t i o n a l  1 ,000 s h a r e s  were s o l d  by P e t e r s e n  

t o  L e s s e r  i n  t h e  name of  t h e  l a t te r ' s  mother.  Hammett den ied  r e c e i v i n g  

any payment f o r  t h e  s h a r e s  p u r p o r t e d l y  s o l d  o u t  of t h e  account  l i s t e d  i n  



h i s  name a t  Baruch.  P e t e r s e n  r e c e i v e d  payment f o r  t h e  o t h e r  b l o c k s  

of  s t o c k  i n  t h e  name of  Tague ,  wh ich  h e  d i s p o s e d  o f  d i r e c t l y .  H e  

p l a c e d  a s u b s t a n t i a l  p a r t  o f  t h e  sums r e c e i v e d  i n  t h e  AGR bank a c c o u n t  

(D iv .  Ex. 215,  216 ,  A107). 

D. The P e t e r s e n  a c c o u n t  at Brod 
and t h e  a c t i v i t i e s  o f  John Mes lov ich  
i n  AGR s t o c k  

( 4 1 )  J o h n  H e s l o v i c h  began work ing  f o r  Brod i n  May, 1960 and 

became a r e g i s t e r e d  r e p r e s e n t a t i v a  f o r  i t  i n  Auguat o f  t h a t  y e a r ,  T h i s  

was h i s  f i r s t  p o s i t i o n  i n  t h e  s e c u r i t i e s  b u s i n e s e .  

( 4 2 )  H a m m e t t  had a c t e d  a8 a t t o r n e y  f o r  Mes lov ich  o v e r  a p e r i o d  

o f  t i m e .  I n  t h e  summer o f  1960 H a m m e t t  i n t r o d u c e d  Mea lov ich  t o  P e t e r s e n  

and Mes lov ich  had  a s h o r t  d i s c u s s i o n  w i t h  P e t e r s e n  a b o u t  AGR and  

P e t e r s e n ' s  c o n n e c t i o n  w i t h  i t .  I n  t h e  f a l l  o f  1960 P e t e r e e n ,  at 

a n o t h e r  m e e t i n g  w i t h  M e s l o v i c h ,  g a v e  him some more f a c t s  a b o u t  AGR, 

t o l d  him o f  t h e  u n d e r w r i t i n g  t h a t  had  t a k e n  p l a c e ,  and  gave  Mes lov ich  

a copy o f  t h e  o f f e r i n g  c i r c u l a r .  

(43)  I n  t h e  p e r i o d  o f  November and December, 1960,  P e t e r s e n  

c a l l e d  H e s l o v i c h  and a r r a n g e d  t o  meet w i t h  him. P e t e r s e n  t o l d  Mes lov ich  

t h a t  t h e  u n d e r w r i t i n g  was  n o t  g o i n g  we1 1 and aeked  i f  h e  knew a n y  

Washington  b r o k e r s  t h a t  might  be  i n t e r e s t e d  i n  p a r t i c i p a t i n g  i n  t h e  

sale o f  AGR s t o c k .  When h e  a s k e d  Mes lov ich  i f  h e  would be  i n t e r e s t e d  

i n  making sales, Mes lov ich  t o l d  him t h a t  h e  would f i r s t  have  t o  g e t  

t h e  a p p r o v a l  o f  B r o d ' s  r e s i d e n t  p a r t n e r ,  L e s s e r .  Mes lov ich  saw P e t e r s e n  

i n  L e s s e r ' s  o f f i c e  o n  o n e  o c c a s i o n  and P C t e r s e n  t o l d  Mes lov ich  t h a t  L e s s e r  

s a i d  t h a t  t h i e  was n o t  a n  o p p o r t u n e  t i m e  f o r  Brod t o  t a k e  a n  i n t e r e s t  i n  



AGR s t o c k .  A l s o ,  i n  t h a t  same p e r i o d .  Meslovich t o l d  P e t e r s e n  t h a t  i f  

h e  w a s  i n  a  h u r r y  t o  g e t  t h e  s t o c k  t r a d e d ,  he  s h o u l d  t h i n k  i n  terms of  

c l o s i n g  t h e  i s s u e  o u t  and c h e c k i n g  on  o t h e r  methods o f  f i n a n c i n g ,  s u c h  

as sale and l e a s e - b a c k  a r rangements .  

( 4 4 )  I n  J a n u a r y ,  1961 P e t e r s e n  w a s  p r e s e n t  a t  a d i n n e r  p a r t y  a t  

M e s l o v i c h ' s  home a t t e n d e d  a l s o  by Claude Warren,  f o r m e r l y  a sa lesman  f o r  

Brod bu t  then on  t h e  s t a f f  of S u t r o ,  a t  which t h e r e  w a s  a f u r t h e r  d i s c u s s i o n  

of AGR p l a n s  and p r o s p e c t s .  A s  p r e v i o u s l y  n o t e d ,  a 2A r e p o r t  w a s  f j l e d  

on  b e h a l f  of  AGR on  February  17 c l o s i n g  o u t  t h e  u n d e r w r i t i n g .  S h o r t l y  

t h e r e a f t e r ,  t h e  b u l k  of t h e  s t o c k  a l l e g e d l y  s o l d  t o  t h e  p u b l i c  found 

i t s  way t o  t h e  Washington s e c u r i t i e s  market .  

f 45)  P e t e r s e n  opened a n  accoun t  w i t h  Brod on March 1st w i t h  

Meslovich a c t i n g  as h i s  r e p r e s e n t a t i v e .  Meslovich had P e t e r s e n  f i  11 

o u t  a n  accoun t  c a r d  and o b t a i n e d  L e s s e r ' s  a p p r o v a l  f o r  t h e  open ing  of  

t h e  a c c o u n t .  P e t e r s e n  t u r n e d  o v e r  c e r t i f i c a t e s  f o r  2,000 s h a r e s  o f  AGR 

and d i r e c t &  Meslovich to s e l l  t h e  s t o c k  f o r  any p r i c e  i n  e x c e s s  of  2%. 

Meslovich t o o k  t h e  s t o c k  c e r t i f i c a t e s  t o  Hymn Rosen, t h e  Brod c a s h i e r ,  

and o b t a i n e d  Rosen 's  d e t e r m i n a t i o n  t h a t  t h e y  were t r a d e a b l e .  The pro- 

c e d u r e  adop ted  by Rosen i n  c a s e s  s u c h  as t h i s  w a s  t h a t  i f  no r e s t r i c t i o n  

appeared on a s t o c k  c e r t i f i c a t e  and i t  w a s  p r o p e r l y  stamped and t h e  s i g n a -  

t u r e  g u a r a n t e e d ,  t h e  s t o c k  would be a c c e p t e d  as f r e e  t r a d i n g  s t o c k .  

Meslovich was aware t h a t  t h e  o f f e r i n g  c i r c u l a r  c o n t a i n e d  a s t a t e m e n t  

t h a t  P e t e r s e n  owned approx imate ly  472 of  t h e  i s s u e d  and o u t s t a n d i n g  

s t o c k  of  t h e  company. However, h e  d i d  no t  d i s c u s s  P e t e r s e n ' s  connec- 

t i o n  w i t h  AGR w i t h  e i t h e r  L e s s e r  o r  Rosen p r i o r  t o  o b t a i n i n g  t h e  approva l  



t o  open P e t e r s e n ' s  account  a t  Brod and t o  sel l  AGR s t o c k  f o r  him. 

Between March 17 and March 27 ,  1961, Meslovich w a s  i n s t r u m e n t a l  i n  

s e l l i n g  3 ,400  s h a r e s  of AGR s t o c k  t o  t h e  p u b l i c  from t h e  P e t e r s e n  

account  (Meslovich Ex. A-3). 

(46)  Meslovich c o n s i d e r e d  P e t e r s e n  a p e r s o n a l  f r i e n d .  I n  

a d d i t i o n  t o  h i s  s e v e r a l  mee t ings  w i t h  P e t e r s e n  at which t h e r e  was a 

d i s c u s s i o n  of AGR, P e t e r s e n  was i n v i t e d  t o  s t a y  a t  Mes lov ich ' s  home 

on s e v e r a l  o c c a s i o n s  and w a s  loaned money by Meslovich.  Around A p r i l  

20 ,  1961, P e t e r s e n  t e lephoned  Meslovich and i n t r o d u c e d  C. Henry Roath 

t o  him, s t a t i n g  t h a t  Roath w a s  h i s  a t t o r n e y ,  t h a t  h e  wiahed t o  se l l  250 

s h a r e s  of AGR s t o c k  and t h a t  P e t e r s e n  would b r i n g  t h e  s t o c k  i n .  

Meslovich opened a n  account  f o r  Roath ,  a l t h o u g h  t h i s  was i r r e g u l a r  

p rocedure ,  and s o l d  250 s h a r e s  o f  AGR f o r  Roath. When P e t e r s e n  d i d  

not  produce t h e  s h a r e s ,  Meslovich used s h a r e s  o f  h i s  b r o t h e r - i n - l a w  

t o  c o v e r  t h e  t r a n s a c t i o n .  E v e n t u a l l y  P e t e r s e n  produced t h e  s t o c k  and 

a p p r o p r i a t e  a d j u s t m e n t s  were made. 

( 4 7 )  P e t e r s e n  a l s o  f i l e d  a n  a u t h o r i z a t i o n  p e r m i t t i n g  Meslovich 

t o  withdraw money from h i s  account .  Meslovich t e s t i f i e d  t h a t  p u r s u a n t  

t o  t h i s  a u t h o r i t y  he  o b t a i n e d  check8 f o r  $1,915.42 and $500,  cashed 

them and gave t h e  p roceeds  t o  P e t e r s e n .  Meslovich f u r t h e r  t e s t i f i e d  

t h a t  a t  one t i m e  P e t e r s e n  t o l d  him he was do ing  a good job w i t h  t h e  

s t o c k  and t h e r e  might be some o p t i o n s  f o r  him at a later  d a t e .  Nothing 

f u r t h e r  came of  t h i s  promise.  



E. The f i n a n c i a l  c o n d i t i o n  of AGR 

(48)  The o f f e r i n g  c i r c u l a r  i s sued  by AGR i n  connect ion wi th  

t h e  Regulat ion A o f f e r i n g  commenced on August 3 ,  1960 revealed a  

s e r i o u s  l ack  of ca sh  a s s e t s .  A 8  p r ev ious ly  no ted ,  t h e  o f f e r i n g  d i d  

not go w e l l  and not many s h a r e s  were s o l d  by t h e  end of t h e  year .  

Evidence adduced at  t h e  hea r ing  e s t a b l i s h e d  t h a t  i n  e a r l y  1961 AGR 

could not pay i t s  d e b t s  a s  they  became due. Roath had not  been paid 

f o r  h i s  l e g a l  s e r v i c e s  and th rea t ened  t o  t a k e  a c t i o n  i n  February,  1961. 

O f f i c i a l s  and d i r e c t o r 8  of AGR were forced  t o  s i g n  a note  t o  o b t a i n  funds 

t o  pay f i r s t  mortgage i n t e r e a t  on A G R ' s  farm i n  Wiggine, Colorado. The 

AGR bank account a t  t h e  F i r s t  Nat ional  Bank of Denver had a t o t a l  of 

$64.29 on depos i t  on March 10,  1961. There i s  no evidence t h a t  AGR 

received any funds f o r  t h e  30.000 s h a r e s  of s t o c k  a l l e g e d l y  s o l d  

immediately p r i o r  t o  t h e  c l o s e  of  t h e  underwr i t ing .  

(49)  Franchise  agreements were en t e r ed  i n t o  by AGR wi th  Lombardy 

Farms i n  Leesburg, V i r g i n i a  and McNair Farme i n  Laurinburg,  North Carolf  na 

on Apr i l  8  and Apr i l  6 ,  1961, r e s p e c t i v e l y .  The two f r a n c h i s e  agreements 

are s u b s t a n t i a l l y  i d e n t i c a l  and t h e  only f i rm  commitment thereunder  by 

each f r a n c h i s e r  w a s  t o  purchase 330 p igs  f o r  $38,250 (Div. Ex. 85 and 

86A-B). No p igs  had been d e l i v e r e d  p r i o r  t o  August 31, 1961 even though t h e  

two f r a n c h i s e  agreements c a l l e d  f o r  d e l i v e r y  i n  June ,  1961. 

(50)  AGR was o b l i g a t e d  under  a c o n s t r u c t i o n  c o n t r a c t  i nvo lv ing  

t h e  bu i ld ing  of c e r t a i n  f a c i l i t i e s  f o r  Lombardy Farms i n  c o n s i d e r a t i o n  of 

a payment of $159,000. A s  of August 31,  1961 t h i s  cone t ruc t ion  had not  

been completed and according t o  t h e  f i n a n c i a l  s ta tement8  prepared as of 



t h a t  d a t e  by Arthur  Anderson 6 Co., Inc .  $37,148 had a l r e a d y  been 

expended on t h e  c o n s t r u c t i o n  work and it w a s  es t imated  t h a t  an  add i -  

t i o n a l  expendi ture  of $150,460 would be required t o  complete t h e  

p r o i e c t .  Accordingly, i n  a d d i t i o n  t o  i ts o t h e r  d i f f i c u l t i e s ,  AGR 

was committed t o  a c o n s t r u c t i o n  p r o j e c t  which would even tua l ly  e n t a i l  

a  n e t  l oa s  of approximately $28,608. A ba lance  s h e e t  f o r  AGR as of 

August 31, 1961, prepared by Ar thur  Andersen 6 Co., showed c u r r e n t  

assets of $87,347, c u r r e n t  l i a b i l i t i e s  of $339,178, and a d e f i c i t  

i n  earned su rp lus  of $425,115 (Div. Ex. 121, Tr .  2993-94). 

F .  A c t i v i t i e s  of Eugene Tucker 
i n  t h e  sale of AGR s t o c k  

(51)  Eugene Tucker was employed a t  R. Baruch 6 Co. as a 

salesman f o r  f i v e  o r  s i x  months from t h e  end of February,  1961. He 

had prev ious ly  had approximately a yea r  and a ha l f  exper ience  as a 

pa r t - t ime  salesman a t  s e v e r a l  brokerage f i rms .  I n  March and A p r i l ,  

1961 he bought 1,380 s h a r e s  of AGR s t o c k  f o r  h i s  customers and s o l d  

740 sha re s  (Div. Ex. A41). 

(52 )  Three w i tnes se s  t e s t i f i e d  concerning t h e i r  d e a l i n g s  w i t h  

Tucker i n  t he  purchase of AGR s tock .  M r .  A.C.  purchased 75 ahares  of 

AGR s t o c k  on March 30, 1961 through Tucker. A.C.  worked w i t h  Tucker 

a t  t h e  Government P r i n t i n g  Of f i ce .  Tucker, accord ing  t o  A.C. ,  kept 

g iv ing  him r e p o r t s  of p r i c e  rises i n  AGR and r e l a y i n g  informat ion  t o  

him about i t .  Among o t h e r  t h i n g s ,  Tucker t o l d  him t h a t  t he  s t o c k  was 

g e t t i n g  ho t  and s t a r t i n g  t o  move, t h e  product would have q u i t e  a  market 

from t h e  consuming pub l i c ,  t h a t  two o r  t h r e e  f r a n c h i s e s  had been s o l d  

and f o u r  o r  f i v e  were i n  process ,  t h e  s t o c k  might even go a s  h igh  a s  $100 



a s h a r e ,  and t h a t  t h e  s t o c k  might s p l i t  10 f o r  one.  A.C. f u r t h e r  

t e s t i f i e d  t h a t  h e  went t o  t h e  o f f i c e  of Baruch and spoke  t o  a n o t h e r  

sa lesman  as w e l l  as Rabinowitz ,  who conf i rmed some of t h e  s t a t e m e n t s  

made t o  him by Tucker .  A.C. t h e n  p laced  h i s  o r d e r  w i t h  Tucker  f o r  

h i s  s h a r e s .  

( 5 3 )  A.C. f u r t h e r  t e s t i f i e d  t h a t  Tucker  n e v e r  gave him a 

p r o s p e c t u s ,  a l t h o u g h  h e  asked  f o r  o n e ,  and t h e t  h e  d i d  n o t  know t h e  

f i n a n c i a l  c o n d i t i o n  o f  t h e  company a t  t h e  t i m e  he bought t h e  s t o c k .  

( 54) M r .  P .J  . C .  purchased 100 s h a r e s  of AGR th rough  Tucker  on 

A p r i l  10 ,  1961. He t e s t i f i e d  t h a t  h e  r e c e i v e d  a t e l e p h o n e  c a l l  from 

Tucker ,  who t o l d  him t h a t  one of h i s  cus tomers  s u g g e s t e d  t h a t  he c a l l  

him. Tucker  t o l d  P.J.C. t h a t  ACR had developed a method f o r  producing 

d i s e a s e -  f r e e  p i g s ,  t h a t  t h e  p r o c e s s  would r e v o l u t i o n i z e  t h e  pork i n d u s t r y  

and t h a t  t h e  s t o c k  would perform f a b u l o u s l y  i n  t h e  f u t u r e .  Tucker  a l s o  

s a i d ,  a c c o r d i n g  t o  P . J .C . ,  t h a t  when t h e  s t o c k  reached  50,  i t  would s p l i t  

5 f o r  one .  

( 5 5 )  Mr. R.T.W., J r .  purchased  100 s h a r e s  o f  AGR th rough  Tucker  

o n  A p r i l  6 ,  1961. 

( 5 6 )  According t o  W . ,  Tucker  t e l ephoned  him a f  ter W .  had answered 

a newspaper a d v e r t i s e m e n t  of Baruch.  Tucker  t o l d  him, a c c o r d i n g  t o  W . ,  

t h a t  AGR w a s  invo lved  i n  some p r o c e s s  t o  produce a ge rm-f ree  p i g  ana lagous  

t o  t h e  B e l t s v i l l e  t u r k e y  and was produc ing  food o r  f e e d  f o r  p i g s  which was 

s u p e r i o r  t o  a n y t h i n g  used  a t  t h a t  t i m e .  Tucker  t o l d  W .  t h a t  t h e  company 

had s o l d  f i v e  f r a n c h i s e s  a t  a p r i c e  o f  $500,000 p e r  f r a n c h i s e  and t h a t  

a d d i t i o n a l  f r a n c h i s e s  were b e i n g  n e g o t i a t e d .  H e  s a i d  t h e r e  would be a 



p r o f i t  of $100,000 on each f r a n c h i s e ,  g iv ing  f i r s t  yea r  ea rn ings  of 

$6 p e r  sha re .  

(57) I n  subsequent conve r sa t i ons ,  Tucker t o l d  W . ,  accord ing  

t o  t he  l a t t e r ,  t h a t  t he  s t o c k  would be d r i v e n  t o  $35 o r  $40 pe r  s h a r e ,  

s p l i t  5 f o r  one,  and e v e n t u a l l y  go t o  $90 p e r  sha re .  He f u r t h e r  s t a t e d  

t h a t  Morrel l  Packing Co. was e i t h e r  a t t empt ing  t o  c o n t r a c t  o r  had con- 

t r a c t e d  t o  purchase t he  e n t i r e  ou tpu t  of ACR. W .  a l s o  s t a t e d  t h a t  s e v e r a l  

times he at tempted t o  sell  h i s  s t o c k  but  Tucker t a lked  him o u t  of i t .  

(58) I t  i s  contended, on behalf of Tucker, t h a t  AC's tes t imony 

should be d i s r ega rded  because a t  t h e  o u t s e t  of t h e  hea r ing ,  he t e s t i f i e d  

t h a t  h i s  memory as t o  h i s  d e a l i n g s  w i th  Tucker was ve ry  hazy. I t  i s  

a s s e r t e d  t h a t  i t  w a s  e r r o r  t o  a l low him t o  r e f r e s h  h i s  r e c o l l e c t i o n  by 

read ing  a letter he had s e n t  t o  an a t t o r n e y  d e a l i n g  w i t h  the  f a c t s ,  which 

let ter  was prepared approximately a yea r  a f t e r  t h e  t r a n s a c t i o n s  involved .  
9 / - 

Any w r i t i n g  may be used t o  s t i m u l a t e  and r ev ive  a r e c o l l e c t i o n .  The 

memorandum used t o  r e f r e s h  t h e  r e c o l l e c t i o n  of t he  w i tnes se s  need not 
10/ - 

be a  contemporaneous account  of t h e  even t s  i t  d e s c r i b e s .  

(59)  A s  t o  P.J .C., i t  was a s s e r t e d  t h a t  he w a s  a t tempt ing  t o  

r e c a l l  a te lephone conversa t ion  which occurred t h r e e  yea r s  ago and t h a t  

h i s  testimony might have been a f f e c t e d  by t h e  f a c t  t h a t  he took a l o s s  

on h i s  t r a n s a c t i o n .  

9/ Wigmore, Evidence (3d Ed.) Vol. 3 ,  pp. 100-113; U.S .  v. Rappy, 157 F. - - 
2d 964, 967 (2d C i r .  19461,cer t .  denied 329 U.S .  806 (1947).  

10/ Wigmore, Evidence, sup ra ,  p. 105; F a n e l l i  v. U.S. Gypsum Co., 141 F. - 
2d 216 (2d C i r .  T 9 4 T  



(60)  I t  i s  po in ted  o u t  w i t h  r e s p e c t  t o  t h e  t e s t imony  of  

R.C.W., J r .  t h a t  h i s  t e s t imony  was r e f r e s h e d  on  t h e  b a s i s  o f  a depo- 

s i t i o n  t a k e n  two months a f t e r  h i s  purchase  o f  s t o c k  and t h a t  he  a l s o  

s u s t a i n e d  a l o s s  on  h i s  AGR inves tment .  

(61)  Tucker r e f u s e d  t o  t e s t i f y  as t o  h i s  d e a l i n g s  i n  AGR s t o c k  

on  c o n s t i t u t i o n a l  grounds.  He d i d  t e s t i f y  i n  i n v e s t i g a t i v e  p roceed ings  

and t h e  t r a n s c r i p t  of h i s  t e s t imony  w a s  of f e r d  and rece ived  f o r  ad- 

m i s s i o n s  c o n t a i n e d  t h e r e i n  (Div.  Ex. A76). I n  t h e  c o u r s e  of h i s  t e s t imony  

Tucker  e t a t e d  t h a t  he  had read  t h e  AGR p r o s p e c t u s  and recommended i t  

t o  cus tomers  on a s p e c u l a t i v e  b a s i s  ( p .  6 ) ;  he  t o l d  cus tomers  t h a t  AGR 

had two s i g n e d  c o n t r a c t s ,  b u t  had n o t  s e e n  them; h e  t o l d  customers  t h a t  

t h e r e  w a s  a p o s 8 i b i l i t y  o f  t h e  s t o c k  i n c r e a s i n g  as h i g h  as 90 ( p .  1 7 ) ;  

and t o l d  customer8 t h e r e  was a p o s s i b i l i t y  t h a t  t h e  s t o c k  would be s p l i t  

around 40  on t h e  b a s i s  o f  f o u r  t o  one  (p .  34) .  H e  f u r t h e r  s t a t e d  t h a t  

he  unders tood  t h a t  t h e  p r o f i t  on e a c h  f r a n c h i s e  would be $100,000 

i n c l u d i n g  r o y a l t i e s  and t h a t  t h e  e a r n i n g s  on e a c h  c o n t r a c t  would be 

$2 p e r  s h a r e .  T h i s ,  h e  s t a t e d ,  was i n f o r m a t i o n  around t h e  o f f i c e  

( p .  21) .  He s t a t e d  he  was n e v e r  asked  t h e  f i n a n c i a l  c o n d i t i o n  o f  t h e  

company and he  never .  brought  t h a t  u p  a l though  h e  knew from t h e  o f f e r i n g  

c i r c u l a r  t h a t  t h e  company a t  t h a t  time had $9.15 i n  t h e  bank, n o r  d i d  

he t e l l  cus tomers  t h a t  t h e  company had i n d i c a t e d  i n  t h e  o f f e r i n g  c i r c u l a r  

t h a t  i f  i t  d i d  n o t  se l l  a l l  i t s  o f f e r i n g ,  t h e  p r o p e r t y  might be f o r e -  

c l o s e d  ( p .  6 8 ) .  He had n e v e r  s e e n  any b a l a n c e  s h e e t  o f  t h e  company 

o t h e r  t h a n  t h a t  c o n t a i n e d  i n  t h e  o f f e r i n g  c i r c u l a r .  

(62)  T u c k e r ' s  t e s t imony  b r o a d l y  c o r r o b o r a t e s  t h e  t e s t i m o n y  of  t h e  

t h r e e  cus tomer  w i t n e s s e s  as t o  t h e  h i g h l y  o p t i m i s t i c  s t a t e m e n t s  made 



t o  them by Tucker  as t o  a n t i c i p a t e d  p r i c e  rise, s p l i t t i n g  of t h e  s t o c k ,  

and i t e  e a r n i n g s .  The unders igned  c r e d i t s  t h e  t e s t imony  of t h e  customer  

w i t n e s s e s  i n  view of t h i s  state of t h e  record  and Tucker ' e  f a i l u r e  and 
11/ - 

r e f u s a l  t o  t e s t i f y  as t o  h i s  s p e c i f i c  d e a l i n g s  w i t h  t h o s e  cus tomers .  

( 6 3 )  I n c o r r e c t  and m i s l e a d i n g  i n f o r m a t i o n  was p r i n t e d  i n  t h e  

f i n a n c i a l  column of a newspaper p u b l i s h e d  i n  t h e  Washington area on 

A p r i l  8,  1961 (Div.  Ex. ~ 6 6 ) .  According t o  a fo rmer  r e g i s t e r e d  r e p r e s e n t -  

a t i v e  a t  Baruch,  Tucker s a i d  b e f o r e  t h e  p u b l i c a t i o n  o f  t h e  a r t i c l e  t h a t  he  

had asked  a f r i e n d  o f  h i s  t o  do a n  a r t i c l e  on  AGR, t h a t  i t  would a p p e a r  

i n  t h e  area newspaper ( T r .  A1061-62). Tucker ,  i n  h i s  i n v e s t i g a t i o n  

t es t imony ,  a d m i t t e d  knowing t h e  f i n a n c i a l  writer who prepared  t h e  column 

i n  q u e s t i o n  b u t  i n  h i s  t e s t imony  i n  t h i s  p roceed ing  r e f u s e d  t o  answer 

q u e s t i o n s  abou t  t h e  a r t i c l e .  The unders igned  c r e d i t s  t h e  t e s t imony  

i n d i c a t i n g  t h a t  Tucker  p layed a p a r t  i n  t h e  p u b l i c a t i o n  of t h e  a f o r e -  

mentioned a r t i c l e .  

11/ The i Commission has  s t a t e d :  "The f a i l u r e  of a p a r t j  t o  t e s t i f y ,  - 
i n  a non-c r imina l  c a s e ,  i n  e x p l a n a t i o n  of s u s p i c i o u s  f a c t s  and 
c i r c u m s t a n c e s  p e c u l i a r l y  w i t h i n  h i e  knowledge f a i r l y  w a r r a n t s  
t h e  i n f e r e n c e  t h a t  h i s  t e s t imony ,  i f  produced, would have been 
adverse . "  N.  Sims Organ 6 Co., I n c . ,  40  S.E.C. 573, 577, a f f ' d  
293 F. 2d 78,  8 1  (19611, c e r t .  den ied  368 U.S. 968 (1962) ;  
Hef t .  Kahn 6 I n f a n t e ,  I n c . ,  Sac .  Exch. Act Rel. 7020 (February  
11, 1963).  



(64)  A le t ter  t o  s h a r e h o l d e r s  of AGR, d a t e d  May 18, 1961, 

was i s s u e d  by P e t e r s e n ,  t h e n  p r e s i d e n t  of AGR. T h i s  l e t te r ,  which 

c o n t a i n e d  incomple te  and m i s l e a d i n g  i n f o r m a t i o n  about  AGR, was s e n t  

t o  customers  of Tucker w i t h  h i s  p a r t i c i p a t i o n  (Div.  Ex. A79; T r .  

A1436). 

G. Q u o t a t i o n  a c t i v i t i e s  by b r o k e r s  

(65)  Q u o t a t i o n s  f o r  AGR s t o c k  appeared i n  t h e  Na t iona l  D a i l y  

Q u o t a t i o n s  o r  p ink  s h e e t s  between February  28 and September 15,  1961 

(Div.  Ex. A29). Q u o t a t i o n s  by Baruch,  bo th  bid  and a s k e d ,  appeared 

from March 6  t o  J u n e  26,  1961. Q u o t a t i o n s  by Brod appeared from March 

21 t o  A p r i l  6 ,  1961. 

(66)  S a l e s  and purchases  of AGR s t o c k  by t h e s e  and o t h e r  b r o k e r s  

set f o r t h  i n  t h e  f i n d i n g s  invo lved  t h e  u s e  of t h e  mails o r  ins t rumenta -  

l i t i es  of i n t e r s t a t e  commerce a n d / o r  o c c u r r e d  i n  t h e  D i s t r i c t  of Columbia. 

H .  V i o l a t i o n s  of R e g i s t r a t i o n  
P r o v i s i o n s  of t h e  S e c u r i t i e s  
Act 

(67)  S e c t i o n  5  o f  t h e  S e c u r i t i e s  Act p r o h i b i t s  t h e  u s e  of t h e  

mails o r  f a c i l i t i e s  of i n t e r s t a t e  commerce t o  se l l  a s e c u r i t y  u n l e s s  

a r e g i r t r a t i o n  i s  i n  e f f e c t .  The mails and f a c i l i t i e s  o f  i n t e r s t a t e  

commerce were used t o  sel l  t h e  AGR s t o c k  r e f e r r e d  t o  i n  p r i o r  s e c t i o n s .  

No r e g i s t r a t i o n  was e v e r  f i l e d  f o r  a n  i s s u e  o f  AGR s t o c k .  I n s t e a d ,  

exemption was c la imed pursuan t  t o  Regula t ion  A of t h e  Rules  and Regula- 

t i o n s  promulgated by t h e  Corrmission under  t h e  S e c u r i t i e s  Act. The burden 

12/ - of showing a n  exemption from r e g i s t r a t i o n  is  on  t h e  person c l a i m i n g  i t .  

12/  S.E.C. v .  R a l s t o n  P u r i n a  Co., 346 U.S. 119 (1953) ;  G i l l i g a n ,  W i l l  - 
6 Co. v .  S.E.C., 267 F. 2d 461 (C.A. 2 ,  1959) ;  S.E.C. v .  Culpepper ,  - 
270 F. ad 241 (C.A. 2,  1959) ;  Whi teha l l  C o r p o r a t i o n ,  38 S.E.C. m, 



The exemption under Regulat ion A i s  a v a i l a b l e  on ly  i f  t h e  terms and 
13/ - 

cond i t i ons  desc r ibed  i n  t h e  r e g u l a t i o n  a r e  complied wi th .  

(68)  A Form 2-A r epo r t  was f i l e d  on behalf  of AGR on February 

17, 1961 s t a t i n g  t h a t  t h e  o f f e r i n g  under Regulat ion A had been completed 

on February .14 ,  1961 by t h e  sale of 39,685 sha re s  of t h e  t o t a l  o f f e r i n g  

of 120,000 and t h a t  a ne t  amount of $82,330.62 had been received by AGR. 

(69)  The evidence e s t a b l i s h e s  t h a t  from t h e  commencement of t h e  

o f f e r i n g  i n  August, 1960, g r e a t  d i f f i c u l t y  had been encountered i n  s e l l i n g  

t h e  AGR o f f e r i n g .  Only 9,685 s h a r e s  had been s o l d  by t h e  end of t h e  yea r .  

A t  o r  about t h e  time of t h e  purported c l o s i n g  of t h e  o f f e r i n g ,  3 blocks 

of 10,000 sha re s  each were put i n  t h e  names of t h r e e  i n d i v i d u a l s  and 

t h e r e a f t e r  dieposed of i n  t h e  Washington s e c u r i t i e s  market. S u b s t a n t i a l  

amounts from t h e s e  blocks were so ld  t o  brokers  who i n  t u r n  d i s t r i b u t e d  

them t o  t h e  pub l i c .  Other s h a r e s  were so ld  d i r e c t l y  from brokerage 

accounts  t o  t h e  pub l i c .  Money from these  sales went back t o  Pe t e r sen ,  

a person i n  c o n t r o l  of AGR by v i r t u e  of a s u b s t a n t i a l  s t o c k  i n t e r e s t  i n  

t h a t  company. He a l s o  was i n  charge  of t h e  marketing of t h e  AGR s tock .  

(70) A d i s t r i b u t i o n  of s e c u r i t i e s  comprises t h e  e n t i r e  process  

by which, i n  t he  course  of a publ ic  o f f e r i n g ,  t h e  block of s e c u r i t i e s  

i s  d isbursed  and u l t i m a t e l y  comes t o  rest i n  t h e  hands of t h e  i n v e s t i n g  
14 / - 

publ ic .  I t  i s  ev iden t  he re  t h a t  i n s t e a d  of t h e  AGR s t o c k  having been 

13/ David J o e l  Benjamin, d / b / a  Benjamin and Company,.38 S.E.C. 614, 616 - 
(1958) ;  J u s t i n  S t e p p l e r ,  I n c . ,  37 S.E.C. 252, 256 (1956) .  

14/ Advanced Research Assoc ia tes ,  I nc . ,  Sec. Act Rel. No. 4630, page 31 - 
(August 16,  1963);  Lewisohn Copper Corp., 38 S.E.C. 226, 234 (1958);  
Oklahoma-Texas .Trus t ,  2 S.E.C. 764, 769 (19391, a f f l d  100 F .  2d 888 
(C.A.  10, 1939);  Homestead Gold Explora t ion  Corpora t ion ,  Sec. Act Rel. 
No. 4770 (March 17 ,  19652. 



s o l d  t o  t h e  p u b l i c  as of February 14,  1961, a c t u a l l y  t h e  s t o c k  had 

been placed i n  t h e  names of nominees as a s t e p  toward t h e  f u r t h e r  d i s -  

t r i b u t i o n  of t h e  s t o c k  t o  t h e  p u b l i c  i n  a n  a t t e m p t  t o  make l a r g e  b l o c k s  

o f  t h e  s t o c k  a v a i l a b l e  t o  t h e  Washington b r o k e r s  f o r  t r a d i n g  i n  t h a t  

s e c u r i t i e s  market .  

(71)  H a m m e t t  r e c e i v e d  a b l o c k  of 10,000 s h a r e s ,  o r  approx imate ly  

25% o f  t h e  t o t a l  a l l e g e d l y  s o l d  t o  t h e  p u b l i c .  The o n l y  e v i d e n c e  of h i s  

pa-went  t h a t  w a s  e v e r  produced were payments by check  which d i d  n o t  c l e a r  

because  t h e r e  were i n s u f f i c i e n t  funds  on hand i n  Hanrmett's bank account  

t o  honor t h e  checks  when p r e s e n t e d .  Hamnett a d m i t t e d  t h a t  t h i s  w a s  no 

but  a s s e r t e d  h e  had made payment i n  c a s h  from funds  h e  had borrowed from 

a c l i e n t .  He w a s  unab le  t o  produce any  w r i t t e n  document e v i d e n c i n g  t h e  

loan.  H e  r e f u s e d  t o  i d e n t i f y  t h e  c l i e n t  from whom h e  had p u r p o r t e d l y  

made t h e  l o a n ,  a s s e r t i n g  t h a t  t h e  matter w a s  s u b j e c t  t o  t h e  a t t o r n e y - c l i e n t  

p r i v i l e g e .  During t h e  c o u r s e  of h i s  t e s t imony  he s t a t e d  t h a t  he d i d  not  

want t o  i d e n t i f y  h i s  c l i e n t  because  t h e  c l i e n t  d i d  n o t  want t o  be bothered 

w i t h  any problems w i t h  t h e  I n t e r n a l  Revenue S e r v i c e .  The a t t o r n e y - c l i e n t  

p r i v i l e g e  has  been d e f i n e d  as f o l l o w s :  

@ I (  1 )  Where l e g a l  a d v i c e  o f  any k ind  i s  
sought  ( 2 )  from a p r o f e s e i o n a l  l e g a l  a d v i s e r  
i n  h i s  c a p a c i t y  as such ,  ( 3 )  t h e  communications 
r e l a t i n g  t o  t h a t  purpose ,  ( 4 )  made i n  conf idence  
( 5 )  by t h e  c l i e n t ,  ( 6 )  are a t  h i s  i n s t a n c e  
permanent ly  p r o t e c t e d  ( 7 )  from d i s c  l o s u r e  by 
h imse l f  o r  by t h e  l e g a l  a d v i s e r ,  ( 8 )  e x c e p t  
t h e  p r o t e c t i o n  be waived." g/ 

15/ 8 Wigmore, Evidence,  S e c .  2291 (McNaughton Rev. 1961).  - 



(72)  BY t h e  above s t a n d a r d s ,  t h e  a t t o r n e y - c l i e n t  p r i v i l e g e  

d i d  n o t  a t t a c h  t o  t h e  i n f o r m a t i o n  Hammett w i t h h e l d  from t h e  r e c o r d .  

No l e g a l  a d v i c e  was a p p a r e n t l y  invo lved  h e r e  nor  was Hammett being 

c o n s u l t e d  i n  h i s  c a p a c i t y  as a p r o f e s s i o n a l  l e g a l  a d v i s e r .  What was 
16/ - 

s a i d  i n  t h e  c a s e  of I n  re Bonanno a p p l i e s  w i t h  p a r t i c u l a r  f o r c e  h e r e .  

"We recognize  t h a t  a n  a t t o r n e y - c l i e n t  
r e l a t i o n s h i p  arises when l e g a l  a d v i c e  o f  any 
kind i s  sought  from a p r o f e s s i o n a l  l e g a l  a d v i e e r  
i n  h i s  c a p a c i t y  as such .  8 Wigmore, Evidence 
(HcNaughton Rev. 1961) , 52292. Bonanno concedes ,  
as he must,  Uni ted S t a t e s  v .  Kovel,  296 F. 2d 
918 ( 2  C i r .  19611, t h a t  t h e  burden of e s t a b l i s h -  
i n g  t h e  e x i s t e n c e  of t h e  r e l a t i o n s h i p  rests on 
t h e  c l a i m a n t  of t h e  p r i v i  l e g e  a g a i n s t  d i s c  l o s u r e .  
Tha t  burden i s  n o t ,  of  c o u r s e ,  d i s c h a r g e d  by 
mere c o n c l u s o r y  o r  i p s e  d i x i t  a s s e r t i o n s ,  f o r  
any such  rule would f o r e c l o s e  meaningful  i n q u i r y  
i n t o  t h e  e x i s t e n c e  of t h e  r e l a t i o n s h i p ,  and any 
s p u r i o u s  c l a i m s  c o u l d  n e v e r  be exposed.It 

(73)  I t  i s  concluded t h a t  t h e  a t t o r n e y - c l i e n t  p r i v i l e g e  d i d  n o t  

a t t a c h  t o  H a m m e t t ' s  pu rpor ted  l o a n  t r a n s a c t i o n s  w i t h  a c l i e n t  f o r  whom 

he c la imed he a c t e d  as an  a t t o r n e y .  A s  f a r  as repayment f o r  t h e  16,000 

s h a r e s  o f  AGR s t o c k  t h a t  H a m m e t t  a d m i t t e d l y  d i s p o s e d  of i n  two 5 ,000 

b locks  t o  two b r o k e r s ,  P e t e r s e n  w a s  e i t h e r  on  hand t o  immediate ly  r e c e i v e  

t h e  checks  o b t a i n e d  from H a m m e t t  o r ,  i n  t h e  one i n s t a n c e  when h e  was no t  

p r e s e n t ,  H a m m e t t  r e m i t t e d  t h e  proceeds  t o  him t h e  day a f t e r  he rece ived  

i t .  The unders igned  conc ludes  t h a t  Hamrnett w a s  a c t i n g  f o r  AGR a n d / o r  

P e t e r s e n  i n  h i s  d e a l i n g s  i n  AGR s t o c k .  

(74)  S e n s e n ,  a c c o r d i n g  t o  h i s  own tes t imony ,  d i d  no t  pay f o r  t h e  

10,000 s h a r e s  of AGR s t o c k  r e c e i v e d  i n t o  h i s  account  i n  S u t r o .  The r e c o r d  

16/ - I?. 2d (C.A.  2d C i r .  A p r i l  30,  1965).  See  a l s o  
U.S. V .  Goldfa rb  ( C . A .  6 t h  C i r . ,  1964), 328 F. 2d 280. - 



of h i s  account shows a  d i s t r i b u t i o n  of p a r t  of h i s  s h a r e s  t o  t h e  publ ic  

and ano the r  p a r t  w a s  so ld  t o  Les se r ,  t he  managing p a r t n e r  a t  Brod, who 

i n  t u r n  d i s t r i b u t e d  h i s  s t o c k  t o  t h e  publ ic .  Here a g a i n  a check f o r  t h e  

proceeds of 5,000 sha re s  of AGR was given t o  Pe t e r sen .  

(75)  A c t i v i t i e s  i n  t h e  t h i r d  block of AGR s t o c k  i n  t he  name of 

Tague and purpor ted ly  s o l d  t o  E. Neal Smith evidence. ,  d i r e c t  c o n t r o l  by 

Pe t e r sen  and a f u r t h e r  d i s t r i b u t i o n  of t h e  s t o c k  t o  t h e  publ ic .  

(76)  I t  i s  ev iden t  t h a t  a f a l s e  2-A r e p o r t  w a s  f i l e d  i n  connec- 

t i o n  wi th  t h e  d i s t r i b u t i o n  of AGR s tock .  The r e p o r t  i s  f a l s e  i n  m i s -  

r ep re sen t ing  t h e  amount of money rece ived  by AGR as t h e  proceeds of 

sale. The evidence e s t a b l i s h e s  t h a t  t h e  30,000 s h a r e s  purpor ted ly  s o l d  

were a c t u a l l y  pu t  i n  t h e  names of nominees from whom no cons ide ra t i on  w a s  

ob ta ined .  What moneys accrued t o  AGR came l a t e r  when Pe t e r sen  placed some 

of t h e  funds r e a l i z e d  i n  t h e  AGR bank account .  The 2-A r e p o r t  f u r t h e r  

f a l s e l y  s t a t e d  t h a t  t h e  o f f e r i n g  had been completed on February 14,  1961 

when a c t u a l l y  a d d i t i o n a l  d i s t r i b u t i o n  w a s  t ak ing  p l ace ,  wi thout  any corn 

p l i ance  wi th  t h e  r e g i s t r a t i o n  processes ,  as t h e  AGR s t o c k  d i d  not  f i n a l l y  

come t o  r e s t  i n  t h e  hands of t h e  publ ic  u n t i l  a s u b s t a n t i a l l y  later t i m e .  

I t  is concluded t h a t  t h e  o f f e r i n g  of AGR s t o c k  was made i n  v i o l a t i o n  of 

t h e  r e g i s t r a t i o n  provis ions  of t h e  S e c u r i t i e s  Act. There w a s  a f a i l u r e  

t o  comply wi th  t h e  requirements of Regulat ion A. The sha re s  of s t o c k  

were t h e r e f o r e  s u b j e c t  t o  t h e  f u l l  r e g i s t r a t i o n  requirements  of t h e  Act 



17/ - 
which were no t  m e t .  

(77)  It  h a s  been argued t h a t  v i o l a t i o n s  of S e c t i o n  5 of t h e  

S e c u r i t i e s  Act ,  i f  any ,  by t h e  i n d i v i d u a l  respondents  were no t  w i l l f u l .  

A s  po in ted  o u t  i n  a r e c e n t  d e c i s i o n ,  Gearhar t  5 O t i s ,  I n c . , e t  a1 v.  

S.E.C. (C.A.D.C. No. 18,817,  June  30 ,  1965) F. 2d , C.C.H. Fed. 

Sec.  Law Rep., pa r .  91,546,  t h e  d e f i n i t i o n  of  ~ 8 ~ i l l f u l ~ ~  does  no t  r e q u i r e  

t h a t  t h e r e  be a s p e c i f i c  i n t e n t  t o  v i o l a t e  t h e  l a w  bu t  r a t h e r  means i n -  

t e n t i o n a l l y  commit t ing t h e  act which c o n s t i t u t e s  t h e  v i o l a t i o n .  T h i s  

s t anda rd  has  been a p p l i e d  i n  a long l i n e  of c a s e s  b e f o r e  t h e  Commission 
181 - 

and t h e  c o u r t s .  

17/ Oregon  kin^ Conso l ida ted  Mines, I n c . ,  Sec. Exch. A c t  Rel. 7629 (June - 
17, 1965).  

On Apr i l  19,  1961, t h e  Commission t empora r i l y  suspended t h e  Regula t ion  
A o f f e r i n g  of AGR and t h e  temporary suspens ion  became permanent on May 
18, 1961. The grounds f o r  suspens ion  inc luded  cha rges  t h a t  t h e  o f f e r i n g  
c i r c u l a r  w a s  f a l s e  and mi s l ead ing  i n  f a i l i n g  t o  d i s c l o s e  t h e  a c t i v i t i e s  
of  P e t e r s e n  i n  connec t i on  w i t h  t h e  d i s t r i b u t i o n  of AGR s t o c k ,  t h a t  a 
f a l s e  r e p o r t  on Form 2-A had been f i l e d ,  and t h a t  t h e  o f f e r i n g  had been 
made i n  v i o l a t i o n  of t h e  a n t i - f r a u d  p rov i s i ons  of  S e c t i o n  17 of t h e  
S e c u r i t i e ~  Act (Sec.  Act Rel. No. 4357).  The ev idence  adduced a t  t h i s  
h e a r i n g  e s t a b l i s h e s  t h a t  a f a l s e  r e p o r t  on Form 2-A had been f i l e d  and 
t h a t  P e t e r s e n  played a l e a d i n g  p a r t  i n  t h e  f i l i n g  of t h i s  r e p o r t  and i n  
t h e  later d i s t r i b u t i o n  of s t o c k  th rough  b roke r s .  Fraud a l l e g a t i o n s  w i l l  
be d e a l t  w i t h  i n  later s e c t i o n s  i n  t h i s  d e c i s i o n .  

181 See e .g .  S e c u r i t i e s  Exchange Corpo ra t i on ,  2 S.E.C. 760 (1937) ;  Foreman - 
and Company, I n c . ,  3 S.E.C. 132 (1938 ) ;  Thompson Ross S e c u r i t i e s  Co., 
6 S.E.C. 1111 (1940) ;  S c o t t  McIntyre  & Company, 11 S.E.C. 442 (1942) ;  
James Benjamin Wheeler, 28 S.E.C. 894 (1948) ;  Sidney Aecher, 31 S.E.C. 
753 (1950) ;  Van Als tyne ,  Noel & Company, 33  S.E.C. 311 (1952) ;  Robert 
Dermot French,  36 S.E.C. 603 (1955) ;  George W.  C h i l i a n ,  37 S.E.C. 384 
(1957) ;  The Whi teha l l  Corpora t ion ,  38 S.E.C. 259 (1958);  Bruns,  Nordeman 
6 Company, 40 S.E.C. 652 (1951) ;  G i l l i g a n ,  W i l l  & Co., 38 S.E.C. 388 (19581, 
a f f 8 d ,  G i l l i g a n ,  W i l l  & Co. v .  S e c u r i t i e s  and Exchange Commission, 267 F. 
2d 461 (C.A. 2, 1959);  Nor r i s  6 Hirehberg,  21 S.B.C. 865 (19461, a f f 8 d . ,  
N o r r i s  & Hi r shbe rg  v.  S e c u r i t i e s  and Exchange Commission, 177 F. 2d 228 

( con t i nued  on nex t  page) 



(78)  Hammet t  denied any knowledge o r  p a r t i c i p a t i o n  on h i s  

p a r t  i n  an account  maintained i n  h i s  name a t  Baruch through which some 

of t he  AGR s t o c k ,  p rev ious ly  r e f e r r e d  t o ,  w a s  handled i n  t h e  course  of 

i t s  d i s t r i b u t i o n  t o  t h e  publ ic .  While t h e  c i rcumstances  are h igh ly  sus -  

p i c ious ,  i t  has  no t  been e s t a b l i s h e d  c l e a r l y  t h a t  H a m m e t t  f e ce ived  any 

of t h e  proceeds from t h a t  account .  Even i f  a c t i v i t y  i n  t h i s  account  i s  

not  cons idered ,  i t  is undenied t h a t  H a m e t t  rece ived  i n  h i s  own name 25% 

of t h e  s t o c k  be fo re  d i s t r i b u t i o n  t o  t h e  publ ic  and t h a t  a f t e r  s e l l i n g  

t h e  sha re s  i n  two b locks  t o  brokers ,  he  remi t ted  t h e  proceeds t o  Pe t e r sen ,  

t h e  person i n  c o n t r o l  of AGR. H a m m e t t  knew P e t e r s e n ' s  connec t ion  w i t h  

AGR and t h e  record  i n d i c a t e s  t h a t  he was t h e  f i r s t  person t o  i n t roduce  

Pe t e r sen  t o  b roke r s  i n  Washington whom Pe te r sen  used later i n  a  f u r t h e r  

d i s t r i b u t i o n  of AGR s tock .  Under a l l  t h e  c i rcumstances  which have been 

set f o r t h  p rev ious ly ,  the undersigned concludes t h a t  Hamnett's w i l l f u l  

v i o l a t i o n  has been e s t a b l i s h e d .  

(79)  Meslovich m e t  Pe t e r sen  through Hammett. He was f r i e n d l y  

wi th  Pe t e r sen  and had d i s c u s s i o n s  w i th  him concerning AGR over  a per iod 

of  months. The f i r s t  sugges t ion  of c l o s i n g  out  t h e  i r r u e  s h o r t  of i t s  

goa l  s o  t h a t  t r a d i n g  i n  t h e  s t o c k  would conunence i n  t h e  open market 

came from him. He opened an account  f o r  Pe t e r sen  a t  Brod from which 

2,000 s h a r e s  of AGR ( o r i g i n a l l y  i s sued  i n  t h e  name of Tague) were so ld .  

18/ (cont inued  from preceding page) - 
(C.A.D.C. 1949); Hughes v .  S.E.C., 174 F. 2d 969, 977 (C.A.D.C. 
1949); Shuck v. S.E.C., 264 F. 2d 358, 363 (C.A.D.C. 1950); Tager 
v. S.E.C., 344 F. 2d 5 ,  8  (C .A.  2d C i r .  1963). 



(80)  Hes lov ich  had s e e n  a copy of t h e  o f f e r i n g  c i r c u l a r  and 

knew t h a t  P e t e r s e n  w a s  named t h e r e i n  a e  a c o n t r o l l i n g  person.  H e  made 

no e f f o r t  t o  check  P e t e r s e n ' s  p r e s e n t  c o n n e c t i o n  w i t h  AGR n o r  d i d  he 

raise any q u e s t i o n  w i t h  h i s  s u p e r i o r s  s o  as t o  pu t  them on n o t i c e  of 

problems as t o  t h e  t r a d e a b i l i t y  of t h e  s h a r e s  which P e t e r s e n  was s e e k i n g  

t o  sel l .  Under t h e s e  c i r c u m s t a n c e s ,  t h e  unders igned  conc ludes  t h a t  

M e s l o v i c h l s  v i o l a t i o n  of t h e  r e g i s t r a t i o n  p r o v i s i o n s  o f  S e c t i o n  5 of 

t h e  S e c u r i t i e s  Act i n  t h e  marke t ing  o f  t h e  aforement ioned s h a r e s  and 

h i s  o t h e r  t r a d i n g  a c t i v i t i e s  w a s  w i l l f u l .  

(81)  Tucker  d i d  no t  have t h e  c l o s e  c o n n e c t i o n  w i t h  P e t e r s e n  

t h a t  Hamnett and Hes lov ich  had. However, h e  had r e a d  t h e  o f f e r i n g  

c i r c u l a r .  H e  t e s t i f i e d  i n  t h e  i n v e s t i g a t i v e  p roceed ing  t h a t  he knew 

t h a t  AGR had n o t  been a b l e  t o  se l l  t h e  e n t i r e  i s s u e  o f  s t o c k  i t  was 

o f f e r i n g ,  but had o n l y  been a b l e  t o  market 39,000 s h a r e s .  H i s  t e s t imony  

concern ing  a g r e a t  d e a l  of d i s c u s s i o n  about  AGR a t  t h e  o f f i c e s  of h i s  

employer,  Baruch,  c e r t a i n l y  i n d i c a t e s  h e  was o n  n o t i c e  t h a t  a major 

s e l l i n g  e f f o r t  was under  way a t  Baruch. H e  made no i n q u i r y  as t o  t h e  

s o u r c e  of supp ly  from which Baruch w a s  making s h a r e s  a v a i l a b l e  f o r  sale 

t o  cus tomers .  Under t h e s e  c i r c u m s t a n c e s ,  and i n  view of t h e  s t a n d a r d s  

s e t  f o r t h  i n  d e c i d e d  c a s e s ,  t h e  unders igned  conc ludes  t h a t  T u c k e r ' s  

conduct  w a s  w i l l f u l l y  v i o l a t i v e  of S e c t i o n  5 of t h e  S e c u r i t i e s  



19/ - 
Act. 

1. V i o l a t i o n s  of p r o h i b i t i o n s  
a g a i n s t  t r a d i n g  by persons  
i n t e r e s t e d  i n  a  d i s t r i b u t i o n  

( 8 2 )  I t  has  been a l l e g e d  t h a t  t h e  responden ts  v i o l a t e d  S e c t i o n  

10(b)  of t h e  Exchange Act and Rule lob-6  promulgated by t h e  Commission 

t h e r e u n d e r .  Rule l o b - 6  p rov ides  i n  p e r t i n e n t  p a r t  t h a t  i t  s h a l l  con- 

s t i t u t e  a "manipu la t ive  o r  d e c e p t i v e  d e v i c e  o r  c o n t r i v a n c e "  as used  i n  

S e c t i o n  10(b)  of t h e  Act f o r  any person ,  who i s  a n  u n d e r w r i t e r  i n  a 

p a r t i c u l a r  d i s t r i b u t i o n  of s e c u r i t i e s ,  o r  who i s  a b r o k e r ,  d e a l e r ,  o r  

o t h e r  person who h a s  agreed  t o  p a r t i c i p a t e  o r  i s  p a r t i c i p a t i n g  i n  

such a d i s t r i b u t i o n ,  d i r e c t l y  o r  i n d i r e c t l y ,  t o  b i d  f o r  o r  purchase  

f o r  any account  i n  which he has  a b e n e f i c i a l  i n t e r e s t ,  any s e c u r i t y  

which i s  t h e  s u b j e c t  of such  d i s t r i b u t i o n .  

( 8 3 )  The ev idence  e s t a b l i s h e s  t h a t  t h e  d i s t r i b u t i o n  of AGR fitock 

w a s  n o t  completed when t h e  Form 2-A r e p o r t  w a s  f i l e d .  I n s t e a d ,  t h r e e - q u a r t e r s  

191 I n  t h e  Hatter of R o b i n e t t e  6 Co., I n c .  (Sec.  Exch. Act R e l .  No. 7386, - 
August 11 ,  1964) .  

I n  s u p p o r t  of t h e  c o n t e n t i o n  t h a t  T u c k e r l s  conduct  w a s  n o t  w i l l f u l ,  
r e l i a n c e  h a s  been placed on t h e  c a s e  of U.S. v .  Crosby, 29h F. 2d 
928 (2d C i r .  1961).  I n  t h e  Crosby c a s e ,  a c r i m i n a l  c o n s p i r a c y  t r i a l ,  
t h e  d e f e n s e  was r a i s e d  t h a t  r e l i a n c e  had been p laced  on a l e g a l  
o p i n i o n  i n  s e l l i n g  l a r g e  b locks  o f  u n r e g i s t e r e d  s t o c k .  The f a c t s  
i n  t h e  i n s t a n t  c a s e  a r e  much d i f f e r e n t  from t h o s e  i n  t h e  Crosby c a s e .  
Fur the rmore ,  t h e  Commission, i n  a s p e c i a l  r e l e a s e  d e a l i n g  w i t h  t h e  
Crosby c a s e  h a s  s t r e s s e d  t h e  d u t y  t o  make f u l l  i n v e s t i g a t i o n  where 
s u b s t a n t i a l  amounts o f  a p r e v i o u s l y  l i t t l e  known s e c u r i t y  a p p e a r  i n  
t h e  t r a d i n g  markets  w i t h i n  a f a i r l y  s h o r t  p e r i o d  of t i m e  and wi thou t  
t h e  b e n e f i t  of r e g i s t r a t i o n  under  t h e  S e c u r i t i e s  Act ( t ' D i s t r i b u t i o n  
by Broker-Dealers  of U n r e g i s t e r e d  S e c u r i t i e s t t ,  Sec .  Act Rel. No. 
4445, Feb. 2 ,  1962) .  



of t h e  s h a r e s  supposedly d i s t r i b u t e d  were placed i n  t h e  names of 

nominees i n  t h e  form of t h r e e  10,000 s h a r e  b locks ,  brought t o  t h e  

Washington s e c u r i t i e s  market ,  and d i sposed  of by sales d i r e c t l y  t o  

b rokers  who promptly r e s o l d  them t o  t h e  p u b l i c ,  o r  s o l d  t o  t h e  p u b l i c  

through accounts  e s t a b l i s h e d  a t  brokerage o f f i c e e .  The p a t t e r n  

fo l lowed  i s  a c l a s s i c  c a s e  of a d i s t r i b u t i o n  t o  t h e  pub l i c  w i thou t  

compliance w i t h  t h e  r e g i s t r a t i o n  p rov i e ions  of t h e  S e c u r i t i e s  Act 
20/ - 

and i n  v i o l a t i o n  of Rule lob-6.  P u b l i c  sales of  a b lock  of  con- 

t r o l  s h a r e s  by an  u n d e r w r i t e r ,  which are s u b j e c t  t o  r e g i s t r a t i o n  under  

t h e  S e c u r i t i e s  Act,  are inc luded  w i t h i n  t h e  meaning of t h e  term " d i s t r i -  
2 1 / - 

bu t ion@@ i n  t h e  Rule. 

20/ See  a u t h o r i t i e s  c i t e d  i n  f o o t n o t e  14,  page 31. Cf. " D i s t r i b u t i o n  by - 
Broker-Dealers  of Unreg i s t e r ed  S e c u r i  t ies1@, sup ra .  

21/ J. H .  Goddard & Co., I n c . ,  e t  a l ,  S e c u r i t i e s  Rxch. Act R e l .  No. - 
7618 (June 4 ,  1965);  a t r o  Brps. & Q.,  Sec.  Exch. Act R e l .  No. 
7053, p. 8 ( A p r i l  10,  1963);  B a t t e n  & Co., I n c . ,  Sec .  Exch. 
Act R e l .  No. 7086 (May 29, 1963);  A. T, Brod & Company, Sec.  
Exch. ~ c t  R e l .  No. 7139 (September 11, 1963);  Woods 6 Company, 
I nc  Sec.  Exch. Act R e l .  No. 7178 (November 29,  1963);  cf. ' , 
Bruns, Nordeman & Company, 40 S.E.C. 652, 660 (1961); ,= 
Shops of America, I n c . ,  39 S.E.C. 92, 103, n. 25 (1959) .  



( 8 4 )  Brod and Baruch and S u t r o  were t h e  b rokerage  f i r m s  which 

t o o k  l e a d i n g  p a r t s  i n  t h e  d i s t r i b b t i o n .  They were l l u n d e w r i t e r s "  as 

t h a t  term i s  d e f i n e d  i n  S e c t i o n  2 ( 1 1 )  of t h e  S e c u r i t i e s  Act. and as used 

i n  S e c t i o n  lob-6  of t h e  Exchange Act i n  t h a t  t h e y  purchased o r  s o l d  

AGR s t o c k  f o r  an i s e u e r  i n  c o n n e c t i o n  w i t h  t h e  d i s t r i b u t i o n  of t h a t  

s e c u r i t y .  The term l l i ~ s u e r ~ ~  i n c l u d e s ,  i n  a d d i t i o n  t o  an  i s s u e r ,  any 

person d i r e c t l y  o r  i n d i r e c t l y  c o n t r o l l i n g  a n  i s s u e r .  T h e r e f o r e ,  whether  

t h e  s a l e s  of AGR s t o c k  by t h e s e  b r o k e r s  was on beha l f  of AGR o r  on b e h a l f  

of P e t e r s e n ,  who took t h e  proceeds  of t h e  sales a t  l e a s t  i n  t h e  f i r s t  

i n s t a n c e ,  t h e s e  b r o k e r s  would s t i l l  be u n d e r w r i t e r s  i n  view of P e t e r s e n ' s  
22/ - 

c o n t r o l  of AGR. 

( 8 5 )  S i n c e  Brod and Baruch were u n d e r w r i t e r s  p a r t i c i p a t i n g  i n  

a d i s t r i b u t i o n  o f  AGR s t o c k ,  t h e i r  p l a c i n g  o f  b i d s  f o r  s t o c k  i n  t h e  

p ink  s h e e t s  w a s  a v i o l a t i o n  of Rule lob-6 under  S e c t i o n  1 0 ( b )  o f  t h e  

Exchange Act. T h e i r  sales t o  t h e  p u b l i c  were t h e  r e s u l t ,  n o t  of unso l -  

i c i t e d  o r d e r s ,  b u t  a consequence of a n  a g g r e s s i v e  s e l l i n g  campaign through 
23/ - 

which t h e y  d i s p o s e d  of a s u b s t a n t i a l  number of s h a r e s .  

22/ Cf. S.E.C, v .  Chinese  C o n s o l i d a t e d  Benevolent A s s o c i a t i o n ,  120 F. 2d 
738 (C.A. 2 ,  19411, c e r t .  d e n i e d ,  314 U.S. 618; S.E.C, v .  Culpepper ,  
270 F. 2d 241 (C.A. 2 ,  1959) ;  S.E.C. v.  Gui ld  F i lms  Company, I n c .  
279 F. 2d 485 (C.A. 2 ,  1960) .  

23/ Cf. Gob Shops of America, Znc., s u p r a ,  f . n .  25,  p .  103 (1959) ;  - 
Bruns,  Nordeman & Co., s u p r a ,  pp. 7-8. 



( 8 6 )  The i n d i v i d u a l  r esponden ts  a l s o  played a n  impor tan t  p a r t  

i n  t h e  d i s t r i b u t i o n .  H a m r n e t t  w a s  i n s t r u m e n t a l  i n  p l a c i n g  10,000 s h a r e s  

of AGR s t o c k  w i t h  b r o k e r s  th rough  whom t h e  p u b l i c  d i s t r i b u t i o n  took  

p l a c e .  Meslovich w a s  i n s t r u m e n t a l  i n  h e l p i n g  t o  d i s t r i b u t e  s h a r e s  

owned o r  c o n t r o l l e d  by P e t e r s e n  through Brod. Both he and Tucker  

were a c t i v e  i n  d i s t r i b u t i n g  s h a r e s  of AGR s t o c k  t o  t h e  p u b l i c  wi thou t  

a t t e m p t i n g  t o  make any i n q u i r y  as t o  t h e  s o u r c e  o f  t h e  s u p p l y  of s t o c k  

which w a s  sudden ly  coming on t h e  market i n  s u b s t a n t i a l  amounts. 

(87)  I t  i s  concluded t h a t  Brod and Baruch w i l l f u l l y  v i o l a t e d  

S e c t i o n  1 0 ( b )  of t h e  Exchange Act and Rule 17 CFR 240.10b-6 t h e r e u n d e r  

by t h e i r  a c t i v i t i e s  i n  t h e  d i s t r i b u t i o n  of AGR s t o c k  and t h a t  t h e  i n d i v -  

i d u a l  r e s p o n d e n t s ,  by t h e i r  a c t i v i t i e s ,  a i d e d  and a b e t t e d  i n  t h e s e  v i o l a -  

t i o n s .  A s  " o t h e r  personsI1 . . . " p a r t i c i p a t i n g  i n  such  a d i s t r i b u t i o n l l ,  

d i r e c t l y  o r  i n d i r e c t l y ,  t h e  i n d i v i d u a l  r esponden ts  by t h e i r  a c t i v i t i e s  i n  

open market t r a n s a c t i o n s  a l s o  w i l l f u l l y  v i o l a t e d  Rule lob-6.  

J .  V i o l a t i o n s  o f  t h e  a n t i - f r a u d  
p r o v i s i o n s  of t h e  S e c u r i t i e s  
Acts 

(88)  I n  t h e  c o u r s e  o f  t h e  d i s t r i b u t i o n  t o  t h e  p u b l i c  o f  t h e  

30,000 s h a r e s  o f  AGR s t o c k ,  i n v e s t o r s  were n o t  f u r n i s h e d  w i t h  any 

i n f o r m a t i o n  as t o  t h e  t r u e  n a t u r e  o f  t h e  d i s t r i b u t i o n  which w a s  t a k i n g  

p l a c e .  They were unaware of t h e  a c t i v i t i e s  of P e t e r s e n  on beha l f  of 

h imself  a n d / o r  AGR, t h a t  AGR s h a r e s  had been p laced  i n  t h e  names of 

nominees who had n o t  pa id  AGR f o r  them, t h a t  t h e s e  s h a r e s  had been 

d i s p o s e d  o f  t o  b r o k e r s  who i n  t u r n  r e t a i l e d  them t o  t h e  p u b l i c ,  and 

t h a t  v i o l a t i o n s  of a p p l i c a b l e  p r o v i s i o n s  of t h e  S e c u r i t i e s  Ac te  had 



o c c u r r e d  i n  t h e  c o u r s e  of t h e s e  a c t i v i t i e s .  A l l  t h i s  i n f o r m a t i o n  was 

of v i t a l  impor tance  t o  i n v e s t o r s .  Without i t ,  t h e y  were unab le  t o  make 

a n  informed judgment as t o  t h e  t r u e  v a l u e  of t h e  s h a r e s  of AGR t h e y  were 

purchas ing .  

(89)  I t  h a s  been p o i n t e d  o u t  t h a t  under  t h e  a n t i - f r a u d  p r o v i s i o n s  

of t h e  S e c u r i t i e s  Acts  I t  . . . f r a u d  i s  n o t  l i m i t e d  t o  a miss ta tement  

of o r  a n  omiss ion  t o  s tate a material f a c t .  Those a n t i - f r a u d  p r o v i s i o n s  

a l s o  p r o s c r i b e  t h e  u s e  of any d e v i c e ,  scheme o r  a r t i f i c e  t o  d e f r a u d  and 

any  a c t ,  p r a c t i c e  o r  c o u r s e  of b u s i n e s s  which o p e r a t e s  o r  would o p e r a t e  
24/ - 

as a f r a u d  o r  d e c e i t  upon any perron.I1 The t h r e e  i n d i v i d u a l  respond- 

e n t s  i n  t h i s  p roceed ing  a l l  played a p a r t  i n  t h e  d e c e p t i o n  o f  i n v e s t o r s .  

H a m m e t t  c o - o p e r a t e d  w i t h  P e t e r s e n  i n  marke t ing  u n r e g i s t e r e d  and unpaid-  

f o r  s h a r e s  i n  t h e  Washington s e c u r i t i e s  market .  Meslovich a s s i s t e d  

P e t e r s e n  bv a d v i c e  and by h e l p i n g  P e t e r s e n  d i r e c t l y  t o  market s h a r e s  

i n  Washington w i t h o u t  compliance w i t h  a p p l i c a b l e  r e g i s t r a t i o n  p r o v i s i o n s .  

Tucker t o o k  p a r t  i n  t h e  f i n a l  p r o c e s s  of r e t a i l i n g  s h a r e s  t o  p u b l i c  

c u s  torners . The unders igned  c o n c l u d e s  t h a t  by t h e i r  a c t i v i t i e s  t h e s e  

t h r e e  responden ts  engaged i n  a c t s ,  p r a c t i c e s  and a c o u r s e  of b u s i n e s s  

which o p e r a t e d  as a f r a u d  and d e c e i t  upon persons  as a scheme t o  d e f r a u d .  

H a m m e t t ' s  v i o l a t i o n s  were c l e a r l y  w i l l f u l .  A t  b e s t ,  Meslovich w a s  g u i l t y  

of g r o s s  n e g l i g e n c e  o r  i n d i f f e r e n c e  i n  i g n o r i n g  P e t e r s e n '  s c o n n e c t i o n  

w i t h  AGR which w a s  of such  g r o s s  d i s r e g a r d  of h i s  , o b l i g a t i o n s  t h a t  h i s  

a c t s  amounted t o  i n t e n t i o n a l  misconduct and t h u s  were w i l l f u l l y  v i o l a t i v e  

24/ Mac Robbins & Co.,  I n c . ,  Sec .  Exch. Act Rel. No. 6846, J u l y  1 1 ,  1962, - 
p. 2 ) ,  a f f l d  sub  nom. Berko v .  S.E.C., 316 F. 2d 137 (2d  C i r .  1963).  ---- - 



25/ - 
of t h e  a n t i - f r a u d  provis ions  a p p l i c a b l e .  Tucker,  a s  p rev ious ly  

pointed o u t ,  d i d  no t  have t h e  knowledge of P e t e r s e n ' e  a c t i v i t i e s  t h a t  

Meslovich and Hammett possessed b u t ,  by i gno r ing  a spec t s  of Baruch's 

marketing a c t i v i t i e s  which he should have inqui red  i n t o ,  he w i l l f u l l y  

p a r t i c i p a t e d  i n  t he  af orementioned v i o l a t i o n .  

(90)  Evidence w a s  p resen ted  as t o  Tucker ' s  dea l ings  wi th  

i nd iv idua l  customers .  The undersigned has  c r e d i t e d  t h e  testimony of 

those  w i tnes se s  concerning s t a t emen t s  made t o  them by Tucker about AGR. 

I t  i s  urged i n  Tucker ' s  behalf t h a t  he ac t ed  i n  good f a i t h  and wi th  

lack  of knowledge as t o  t h e  a c t i v i t i e s  of h i s  employer, Baruch; t h a t  he 

s o l d  AGR s tock  t o  r e l a t i v e s ;  t h a t  he was t h e  un fo r tuna t e  v i c t im  of 

wrongful schemes by Baruch Rabinowitz,  p r e s iden t  of Baruch; t h a t  h i s  

a l l e g e d  s ta tements  were mere s t a t emen t s  of f u t u r e  even t s  and specula-  

t i v e  p o s s i l i t i e s ;  t h a t  any r e p r e s e n t a t i o n s  by him were not  w i l l f u l  

misstatements  of material f a c t s ;  and t h a t  any exp re s s ions  of op in ion  

by Tucker would no t  be v i o l a t i v e  of t h e  a n t i - f r a u d  provis ions  of t h e  

S e c u r i t i e s  Acts. 

(91 )  Bas ic  t o  t h e  r e l a t i o n s h i p  between a  broker  o r  d e a l e r  

and h i s  customers i s  t h e  r e p r e s e n t a t i o n  t h a t  t h e  lat ter  w i l l  be 

25/ See John Munroe, 39 S.E.C. 308, 311 (1959) ;  Char les  E. Bai ley  & - 
Company, 35 S.E.C. 33, 41-2,  (1953);  Sidney Ascher, 31 S.E.C. 753 
(1950) ;  David Brody, 31 S.E.C. 757, 758 (1950);  Lawrence S t e e l e  
C o s t e l l e ,  31 S.E.C. 759, 760 (1950) ;  Rudolph v. Kle in ,  Sec. Exch. 
Act Rel. No. 6415, Nov. 17,  1960, p. 5;  Barne t t  v. S.E.C. 319 F. 
2d 340 ( 8 t h  C i r .  1963).  



26/ - 
d e a l t  with f a i r l y  i n  accordance wi th  t h e  s t anda rds  of t h e  profess ion .  

(92)  This  o b l i g a t i o n  a l s o  i s  a p p l i c a b l e  t o  s e c u r i t i e s  
27/ - 

salesmen. Out r igh t  f a l s e  s t a t emen t s  are, of cou r se ,  exp re s s ly  

p roh ib i t ed  by t h e  S e c u r i t i e s  Acts and are i n c o n s i s t e n t  wi th  t h e  du ty  

of f a i r  dea l ing .  I n  a d d i t i o n ,  a s  t h e  Commission has  poihted o u t ,  t h e  

making of r e p r e s e n t a t i o n s  t o  prospec t ive  purchasers  without  a  reasonable  

b a s i s ,  couched i n  terms of op in ion  o r  f a c t  and designed t o  induce pur- 

chases ,  is c o n t r a r y  t o  t h e  o b l i g a t i o n  of f a i r  d e a l i n g  assumed by those  
28/ - 

who engage i n  t h e  s a l e  of s e c u r i t i e s  t o  t h e  publ ic .  

(93)  Another a spec t  of t h e  s tandard  of f a i r  dea l ing  i s  t h e  

p r o h i b i t i o n  a g a i n s t  concealment by a person engaged i n  t he  s e c u r i t i e s  

bus iness  of ma te r i a l  f a c t s  of an adverse  na tu re ,  t h e  d i s c l o s u r e  of 

which i s  necessary  t o  render  s t a t emen t s  made not misleading.  

26/ Mac Robbins & Co., I nc . ,  sup ra ;  Duker v. Duker, 6  S.E.C. 386, - 
388-89 (1939) .  Cohen & Rabin, "Broker-Dealer S e l l i n g  P r a c t i c e  
Standards:  The Importance of  Admini,strative Adjudicat ion I n  
T h e i r  Development1', i n  !'Law and Contemporary Problems", Summer 
1964, pp. 703-708 

27/ A.  J .  Caradean & Co.,  Sec. Exch. Act R e l .  6903, p. 2  (Oct .  1, 1962). - 
28/ Mac Robbins & Co., I n c . ,  supra ;  Ross S e c u r i t i e s ,  I n c . ,  Sec. Exch. - 

Act Rel. 7069 (Apr i l  30,  1963). 



29/ 
A s  w a s  obse rved  i n  t h e  c a s e  o f  Leonard Bur ton Corporat ion-  "a p r e d i c -  

t i o n  by a s e c u r i t i e s  sa lesman o r  d e a l e r  t o  a n  i n v e s t o r  t h a t  a s t o c k  i s  

l i k e l y  t o  go  u p  i m p l i e s  t h a t  t h e r e  i s  an adequa te  f o u n d a t i o n  f o r  s u c h  

p r e d i c t i o n  and t h a t  t h e r e  are no known f a c t s  which make s u c h  a p r e d i c -  

t i o n  dangerous  and u n r e l i a b l e  ." E a s i  l y  a s c e r t a i n a b l e  f a c t s  b e a r i n g  upon 
30/ - 

t h e  j u s t i f i c a t i o n  f o r  t h e  r e p r e s e n t a t i o n s  must be d i s c l o s e d .  

(94)  Tucker  had s e e n  a copy of  t h e  AGR o f f e r i n g  c i r c u l a r .  He 

knew of A G R ' s  p r e c a r i o u s  f i n a n c i a l  c o n d i t i o n  as of t h e  d a t e  of t h e  

o f f e r i n g  c i r c u l a r .  T h i s  w a s  t h e  o n l y  w r i t t e n  material h e  e v e r  s a w  

d e a l i n g  w i t h  A G R ' s  a f f a i r s .  He d i d  n o t  see any  AGR c u r r e n t  b a l a n c e  

s h e e t  n o r ,  a p p a r e n t l y ,  d i d  h e  s e e k  t o  o b t a i n  one.  D e s p i t e  t h i s  l a c k  

of  i n f o r m a t i o n  h e  proceeded t o  p a i n t  a glowing p i c t u r e  of g r e a t  p r i c e  

i n c r e a s e s  i n  AGR s t o c k  and accompanying s t o c k  s p l i t s .  At t h e  t i m e  h e  

w a s  making t h e s e  s t a t e m e n t s  he  knew t h a t  t h e  AGR R e g u l a t i o n  A  o f f e r i n g  

had t o  be  c l o s e d  o u t  s e v e r a l  weeks beforehand because  t h e  s t o c k  c o u l d  

n o t  be s o l d  at a p r i c e  of $2.50 a s h a r e .  T h i s  was t h e  same s t o c k  t h a t  

h e  w a s  p r e d i c t i n g  would rise anywhere t o  $35 o r  $100 p e r  s h a r e .  He t o l d  

29/ 39 S.E.C. 211, 214 (1959) .  - 
30/  Best S e c u r i t i e s ,  I n c . ,  39 S.E.C. 931; B a r n e t t  & Co., I n c . ,  40 S.E.C. - 

1 ,  521 (1960,  1961) ;  , I n c . ,  Sec .  Exch. Act 
Rel .  7000 ( Jan .  23,  1963) .  



i n v e s t o r s  t h a t  f r a n c h i s e s  had been s o l d  and gave them f i g u r e s  on t h e  

p r o f i t  p e r  f r a n c h i s e  t h a t  would b e  o b t a i n e d ,  as w e l l  as t h e  r e s u l t a n t  

e a r n i n g s  p e r  s h a r e .  H e  made no a t t e m p t  t o  v e r i f y  t h e  a c t u a l  number of 

f r a n c h i s e s  which had been s o l d ,  t h e  a c t u a l  terms of  e a c h  f r a n c h i s e ,  

A G R ' s  a b i l i t y  t o  perform i t s  o b l i g a t i o n s  u n d e r  t h e  c o n t r a c t s ,  what 

performance,  i f  a n y ,  had t a k e n  p l a c e  and o t h e r  p e r t i n e n t  i n f o r m a t i o n .  

I n  a c t u a l  f a c t ,  Tucker  made m i s s t a t e m e n t s  as t o  t h e  number of f r a n -  

c h i s e s  s o l d ,  t h e  e x t e n t  of t h e  o b l i g a t i o n s  under  e a c h  f r a n c h i s e ,  and 

t h e  r e a s o n a b l e  p r o f i t s  p o t e n t i a l  under  t h e  a c t u a l  agreement6 s i g n e d .  

A t  t h e  t ime  Tucker  w a s  s e l l i n g  AGR s t o c k ,  AGR w a s  i n  poor  f i n a n c i a l  

c o n d i t i o n .  Tucker  made no e f f o r t  t o  c h e c k  on  A G R t s  f i n a n c i a l  c o n d i t i o n .  

H i s  cus tomers  were no t  g i v e n  t h a t  in fo rn ra t ion  o r  any of t h e  d e t a i l s  

c o n t a i n e d  i n  t h e  o f f e r i n g  c i r c u l a r .  

( 9 5 )  The Commission h a s  r e p e a t e d l y  s t a t e d  t h a t  p r e d i c t i o n s  of 

s u b s t a n t i a l  p r i c e  r i s e s  i n  s p e c i f i e d  amounts w i t h i n  s t a t e d  p e r i o d s  

w i t h  r e s p e c t  t o  promot ional  and s p e c u l a t i v e  s e c u r i t i e s  c a n n o t  p o s s i b l y  
3  1  / - 

be j u s t i f i e d .  T u c k e r ' s  r e p r e s e n t a t i o n s  t h a t  t h e  AGR s t o c k  would move 

t o  $35,  $40,  $90 o r  $100 a s h a r e  i n  a s h o r t  t i m e  and be s p l i t  were ,  

under  t h e  c i r c u m s t a n c e s ,  i n c o m p l e t e ,  f a l s e  and m i s l e a d i n g .  

( 9 6 )  I t  h a s  been urged t h a t  Tucker  a c t e d  i n  good f a i t h ,  as 

shown by t h e  f a c t  t h a t  he  s o l d  AGR s t o c k  t o  r e l a t i v e s .  T h i s  d o e s  n o t  

31 /  Idaho  Acceptance  Corp. ,  Sec .  Exch. A c t  R e l .  No. 7383 (August 7 ,  - 
1 9 6 4 ) ;  A. H .  Davis Co. Sec.  Exch. Act R e l .  No. 7654 ( J u l y  23,  
1965) ;  Alexander Reid & Co., I n c . ,  40 S.E.C. 986,  991 ( 1 9 6 2 ) ;  
Best  S e c u r i t i e s ,  I n c . ,  s u p r a ,  a t  p. 934. 



f u r n i s h  any j u s t i f i c a t i o n  f o r  T u c k e r ' s  d i s r e g a r d i n g  h i s  o b l i g a t i o n s  t o  

h i s  cus tomers  t o  make r e a s o n a b l e  i n q u i r y  i n t o  t h e  o p e r a t i o n s  of t h e  

company whose s t o c k  he was recommending. 

( 9 7 )  It  i s  f u r t h e r  urged t h a t  T u c k e r ' s  s t a t e m e n t s  t o  cus tomers  

were merely  s t a t e m e n t s  of f u t u r e  e v e n t s  and s p e c u l a t i v e  p o s s i b i l i t i e s  

and e x p r e s s i o n s  of o p i n i o n .  As h a s  been p o i n t e d  o u t  i n  t h e  c a s e  of  
3  2/ - 

S.E.C. v .  F. S. Johns  & Co., I n c .  s u c h  a c o n t e n t i o n  f u r n i s h e s  no 

d e f e n s e .  T h e r e ,  i t  w a s  s t a t e d  w i t h  r e f e r e n c e  t o  t h e  s e c u r i t i e s  b u s i n e s s :  

"The s t a n d a r d s  of conduc t  p r e s c r i b e d  f o r  
t h i s  t y p e  of b u s i n e s s  canno t  be  w h i t t l e d  away 
by t h e  excuse  t h a t  f a l s e  s t a t e m e n t s  made were 
i n a d v e r t e n t l y  made w i t h o u t  i n t e n t  t o  d e c e i v e ,  
o r  by r e l i a n c e  upon t h e  l i t e r a l  t r u t h  of a 
s t a t e m e n t  which,  i n  t h e  l i g h t  of o t h e r  f a c t s  
no t  d i s c l o s e d ,  i s  n o t h i n g  more t h a n  a h a l f -  
t r u t h .  Nor may r e f u g e  be  sough t  i n  t h e  a rgu-  
ment t h a t  r e p r e s e n t a t i o n s  made t o  induce  sale 
of s t o c k  d e a l t  m e r e l y  w i t h  f o r e c a s t s  of f u t u r e  
e v e n t s  r e l a t i n g  t o  p r o j e c t e d  e a r n i n g s  and t h e  
v a l u e  of t h e  s e c u r i t i e s ,  e x c e p t  t o  t h e  e x t e n t  
t h a t  t h e r e  i s  a r a t i o n a l  b a s i s  from e x i s t i n g  
f a c t s  upon which such  f o r e c a s t  can  be made, 
and a f a i r  d i s c l o s u r e  of t h e  material f a c t s .  
The e lement  of s p e c u l a t i o n  i s  i n h e r e n t  i n  s t o c k  
i n v e s t m e n t s ,  b u t  t h e  i n v e s t o r  i s  e n t i t l e d  t o  
have t h e  o p p o r t u n i t y  t o  e v a l u a t e  t h e  r i s k  of 
l o s s ,  as a g a i n s t  t h e  hope of  a l u c r a t i v e  r e t u r n ,  
from t r u e  s t a t e m e n t s  of t h e  f i n a n c i a l  s t a t u s  of 
t h e  c o r p o r a t e  e n t e r p r i s e  i n  which he  is a c q u i r -  
i n g  a n  i n t e r e s t . "  z/ 

( p .  573) 

32/  207 Fed. Supp. 566 ( 1 9 6 2 ) .  - 

33/  See  a l s o  S.E.C. v.  Broadwall S e c u r i t i e s ,  I n c . ,  - Fed. Supp. - (S.D. 
N . Y . ,  J u l y  8 ,  1965) ;  Robert  E d e l s t e i n  Co., Sec .  Exch. Act ~ e l r ~ o .  
7400 ( 1 9 6 4 ) ;  A i r c r a f t  Dynamics I n t e r n a t i o n a l  Corp. ,  Sec.  Exch. Act 
Rel. No. 7113 (August  8 ,  1963) .  



Also t h e  f a c t  t h a t  some of T u c k e r ' s  cus tomers  may have been s e e k i n g  

s p e c u l a t i v e  s e c u r i t i e s  does  n o t  d e t r a c t  from t h e  o b l i g a t i o n s  owed 
34/  - 

them by Tucker .  

(98)  R e l i a n c e  h a s  a l s o  been p laced  on t h e  c o n t e n t i o n  t h a t  

Tucker  r e c e i v e d  i n f o r m a t i o n  from Rabinowitz and w a s  unaware of  a n y  

scheme t o  d e f r a u d  i n  which Rabinowitz  w a s  engaged.  T h i s  c o n t e n t i o n  

i g n o r e s  T u c k e r ' s  d u t i e s  and o b l i g a t i o n s .  Tucker  w a s  recommending t h e  

s t o c k  i n  a new and u n t r i e d  company. H e  had s e e n  u n f a v o r a b l e  f i n a n c i a l  

i n f o r m a t i o n  which p o i n t e d  t o  t h e  need of f u r t h e r  i n q u i r y  b e f o r e  re- 

commendation. Yet Tucker  made no independent  i n q u i r y ,  b u t  as h i s  

t e s t i m o n y  i n d i c a t e s ,  he took  u n v e r i f i e d  o f f i c e  g o s s i p  and embroidered 

i t  when he r e l a t e d  i t  t o  h i s  cus tomers .  Under t h e  c i r c u m s t a n c e s  known 

t o  him, he w a s  n o t  j u s t i f i e d  i n  a c c e p t i n g  s t a t e m e n t s  from Rabinowitz 
35/  - 

and o t h e r s  a t  h i s  o f f i c e  a t  f a c e  v a l u e  and w i t h o u t  f u r t h e r  i n q u i r y .  

( 9 9 )  The unders igned  c o n c l u d e s  t h a t ,  u n d e r  a l l  t h e  c i r c u m s t a n c e s ,  

T u c k e r ' s  s t a t e m e n t s  t o  h i s  cus tomers  were i n c o m p l e t e , f a l s e  and m i s l e a d i n g ,  

and i n  d i s r e g a r d  of  h i s  o b l i g a t i o n s  as a s e c u r i t i e B  sa lesman ,  and w i l l -  

f u l l y  v i o l a t i v e  of t h e  a n t i - f r a u d  p r o v i s i o n s  of t h e  S e c u r i t i e s  Acts.  

34/  Wr igh t ,  Myers & Bessell, l n c . ,  Sec .  Exch. Act R e l .  No. 7415 ( S e p t .  - 
8 ,  1964).  

35/ Mac Robbins & Co., I n c . ,  s u p r a ;  Ross S e c u r i t i e s ,  Znc., s u p r a ;  - 
8 .  Fennekohl & Co., Sec .  Exch. Act Rel. 6898 ( S e p t .  18, 1962) ;  
Harold  G r i l l l  Sec .  Exch. Act Rel .  No. 6989 ( J a n u a r y  8 ,  1963) .  



I t  h a s  been found t h a t  t h e  t h r e e  i n d i v i d u a l  r e s p o n d e n t s  i n  t h i s  

p roceed ing  w i l l f u l l y  v i o l a t e d  and a i d e d  and a b e t t e d  v i o l a t i o n s  of t h e  

r e g i s t r a t i o n  and a n t i - f r a u d  p r o v i s i o n s  of t h e  S e c u r i t i e s  A c t s .  It h a s  

been u r g e d ,  on T u c k e r ' s  b e h a l f ,  t h a t  h e  was n o t  a  w i l l f u l  v i o l a t o r  b u t  

a c t e d  i n  good f a i t h  a n d ,  t h e r e f o r e ,  s h o u l d  n o t  be found a c a u s e  of  t h e  

o r d e r  of  r e v o c a t i o n  e n t e r e d  a g a i n s t  Baruch.  However, i t  h a s  been found 

t h a t  T u c k e r ' s  v i o l a t i o n s  were w i l l f u l .  Among o t h e r  v i o l a t i o n s ,  h e  made 

f a l s e  and m i s l e a d i n g  r e p r e s e n t a t i o n s  t o  h i s  cus tomers  i n  c o n t r a v e n t i o n  

of  h i s  d u t i e s  a n a  r e s p o n s l b i l i t i e s  t o  them. Under t h e s e  c i r c u m s t a n c e s ,  
36/  - 

h i s  c o n t e n t i o n s  are  r e j e c t e d .  I t  i s ,  t h e r e f o r e ,  recommended t h a t  

Eugene Tucker  be found a c a u s e  of  t h e  o r d e r  of r e v o c a t i o n  p r e v i o u s l y  

e n t e r e d  a g a i n s t  R .  Baruch and Company. 

J o h n  Meslovich  p layed  an  i m p o r t a n t  p a r t  i n  t h e  d i s t r i b u t i o n  of  

AGR s t o c k  t o  t h e  p u b l i c  on b e h a l f  of P e t e r s e n ,  as p r e v i o u s l y  set f o r t h .  

It i s  recornmended t h a t  P tes lovich  b e  found a c a u s e  o f  t h e  o r d e r  o f  suspen-  

s i o n  p r e v i o u s l y  i s s u e d  a g a i n s t  h i s  employer ,  A .  T. Brod & Company. 

The G i v i s i o n  c o n t e n d s  t h a t  Berna rd  Hammett s h o u l d  a l s o  b e  found 

a c a u s e  o f  t h e  o r d e r s  i s s u e d  a g a i n s t  Rrod anu  Baruch w i t h i n  t h e  meaning 

o f  S e c t i o n  1 5 ~ ( b ) ( 4 )  of  t h e  Exchange Ac t .  T h i s  S e c t i o n ,  p r i o r  t o  c e r t a i n  

amendments e f f e c t i v e  August 20 ,  1964,  ("Amendments Ac t " ) ,  p rov ided  i n  

3b/  S u t r o  Bros .  & Co., Sec .  Exch. Rel. No. 7053,  A p r i l  10, 1963 , (Hersh ,  - 
p. 1 3 ) ;  Ross  S e c u r i t i e s ,  I n c . ,  Sec.  Exch. Act  R e l .  No. 7069,  A p r i l  3 0 ,  
1963,  ( p p .  7-81. 



p e r t i n e n t  p a r t  t h a t  t h e  r u l e s  o f  a r e g i s t e r e d  n a t i o n a l  s e c u r i t i e s  a s s o -  

c i a t i o n  must p r o v i d e  t h a t  no  b r o k e r - d e a l e r  s h o u l d  be a d m i t t e d  t o  o r  

c o n t i n u e d  i n  membership i n  such  a s s o c i a t i o n  i f  such  b r o k e r - d e a l e r  o r  

any  p e r s o n  d i r e c t l y  o r  i n d i r e c t l y  c o n t r o l l i n g  o r  c o n t r o l l e d  by such  

b r o k e r - d e a l e r ,  whether  p r i o r  o r  subsequen t  t o  becoming s u c h ,  by h i s  

conduc t  w h i l e  "employed by ,  a c t i n g  f o r ,  o r  d i r e c t l y  o r  i n d i r e c t l y  c o n t r o l -  

l i n g  o r  c o n t r o l l e d  by,'' a b r o k e r  o r  d e a l e r  was a c a u s e  o f  a n y  o r d e r  o f  

s u s p e n s i o n  o r  e x p u l s i o n .  (Emphasis  s u p p l i e d . )  

H a m r n e t t  a e n i e d  a n y  c o n n e c t i o n  w i t h  e i t h e r  Brod o r  Baruch o f  t h e  

k i n d  s e t  f o r t h  i n  S e c t i o n  15A(b) (4 )  and  m a i n t a i n s  t h a t  h i s  o n l y  connec-  

t i o n  w i t h  them was t h e  sale o f  b l o c k s  of  ASR s t o c k  t o  them. The G i v i -  

s i o n  c o n t e n d s  t h a t  H a m m e t t  was a f u l l - f l e d g e d  p a r t i c i p a n t  i n  schemes t o  

d e f r a u d  a t  b o t h  Baruch and  Brod,  i n  v i ew o f  h i s  p a r t i c i p a t i o n  i n  t h e  

i l l e g a l  d i s t r i b u t i o n  o f  AGR s t o c k ,  and  by h i s  a c t i v i t i e s  was a member 

and  a p a r t i c i p a n t  i n  a c o n t r o l l i n g  g r o u p  a t  e a c h  b r o k e r a g e  h o u s e ,  t h u s  

" a c t i n g  f o r t '  w i t h i n  t h e  meaning o f  t h e  s t a t u t o r y  s e c t i o n  set f o r t h  above .  

k h i l e  H a n u n e t t  d i d  p l a y  a n  i m p o r t a n t  p a r t  i n  t h e  d i s t r i b u t i o n  o f  

AGA s t o c k  t o  t h e  p u b l i c  t h r o u g h  Brod and E a r u c h ,  t h e r e  i s  no e v i d e n c e  

t h a t  t h o s e  c o n c e r n s  c o n t r o l l e d  h i s  a c t i v i t i e s  o r  t h a t  h e  e x e r c i s e d  any  

c o n t r o l  o v e r  t h e  management, p o l i c i e s ,  o r  a c t i v i t i e s  o f  t h o s e  b r o k e r a g e  
371 - 

h o u s e s  o r  t h e i r  employees i n  t h e i r  d i s t r i b u t i o n  o f  AGR s t o c k .  Nor i s  

371 See  S e c t i o n  12b-2 o f  t h e  E ~ c h a n g e  Act R u l e s  which p r o v i d e s ,  "The term - 
' c o n t r o l '  ( i n c l u d i n g  t h e  terms ' c o n t r o l l i n g ' ,  ' c o n t r o l l e d  by '  and  
' u n d e r  common c o n t r o l  w i t h ' )  means t h e  p o s s e s s i o n ,  d i r e c t l y  o r  i n -  
d i r e c t l y ,  o f  t h e  power t o  d i r e c t  o r  c a u s e  t h e  d i r e c t i o n  o f  t h e  manage- 
ment and  p o l i c i e s  o f  a p e r s o n ,  whether  t h r o u g h  t h e  o w n e r s h i p  o f  v o t i n g  
s e c u r i t i e s ,  by c o n t r a c t ,  o r  o t h e r w i s e . ' '  



t h e r e  any  e v i d e n c e  t h a t  H a m m e t t  a c t e d  f o r  Brod o r  Baruch on any o c c a s i o n .  

Nor was h e  e v e r  on  t h e i r  p a y r o l l .  Unuer t h e s e  c i r c u m s t a n c e s  t h e  f i n a i n g  

r e q u e s t e d  by t h e  D i v i s i o n  canno t  be made, s i n c e  t h e  p r e r e q u i s i t e s  f o r  

such  f i n d i n g  are n o t  p r e s e n t .  

S e c t i o n  15A(b) (4 )  as now amended p r o v i d e s  s a n c t i o n s  a g a i n s t  a 

pe r son  who by h i s  conduc t  w h i l e  " a s s o c i a t e d "  w i t h  a b r o k e r - d e a l e r  was 

a c a u s e  of  a n y  o r d e r  o f  s u s p e n s i o n  o r  e x p u l s i o n .  The c o n c e p t  o f  con- 

t r o l l i n g  o r  c o n t r o l l e d  i s  embodied i n  t h e  t e r m  u a s s o c i a t e d "  as d e f i n e d  

i n  t h e  s t a t u t e  (Exchange A c t ,  S e c t i o n  3 ( a ) ( 1 8 ) ) ,  and f o r  r e a s o n s  j u s t  

s t a t e d  canno t  form t h e  b a s i s  of  a f i n d i n g  a g a i n s t  H a m m e t t .  

a new S e c t i o n ,  S e c t i o n  1 5 ( b ) ( 7 ) ,  h a s  been added t o  t h e  Exchange 

Act by t h e  Amendments Act .  T h i s  S e c t i o n  p r o v i d e s  i n  s u b s t a n c e  and i n  

p e r t i n e n t  p a r t  t h a t  t h e  Commission may c e n s u r e  any p e r s o n ,  o r  b a r  o r  

suspend f o r  a p e r i o d  n o t  exceed ing  t w e l v e  months,  a n y  pe r son  f rom b e i n g  

a s s o c i a t e d  w i t h  a b r o k e r  o r  d e a l e r ,  i f  t h e  C~riunission f i n d s  t h a t  such 

a c t i o n  i s  i n  t h e  p u b l i c  i n t e r e s t  and t h a t  such  pe r son  h a s  committed any 

v i o l a t i o n s  of  t h e  S e c u r i t i e s  Act  o r  t h e  Exchange Ac t .  T h i s  S e c t i o n  is  

a p p l i c a b l e  t o  any p e r s o n  whether  o r  n o t  h e  i s  i n  a c o n t r o l  p o s i t i o n  w i t h  

a b r o k e r  o r  d e a l e r .  It may be  u s e d  a g a i n s t  a pe r son  who h a s  neve r  been 

a b r o k e r - d e a l e r  o r  a n  a s s o c i a t e d  pe r son  b u t  who a i d s  and a b e t s  a b roke r -  
38 / - 

d e a l e r  i n  a s e c u r i t i e s  f r a u d .  N e i t h e r  t h e  S e c t i o n  i t s e l f  n o r  t h e  

l e g i s l a t i v e  h i s t o r y  i n d i c a t e s  a n  i n t e n t i o n  t o  r e s t r i c t  t h e  Commission 

381 S e n a t e  Repor t  No. 379 ,  8 8 t h  Cong., 1 s t  S e s s .  i 1 9 6 3 ) ,  pp. 78-79,  88; - 
H e a r i n g s  B e f o r e  a Subcommittee o f  t h e  House Committee o n  I n t e r s t a t e  
and F o r e i g n  Commerce o n  H.R.  6789,  H.R. 6793,  and S. 1642,  8 8 t h  Cong., 
1 s t  & 2d S e s s .  (1963-19641,  pp. 227,  234;  P h i l l i p s  and Shipman, "An 
A n a l y s i s  of  t h e  S e c u r i t i e s  A c t s  ~ r n e n d m e n t ~ " ,  Duke Law J o u r n a l ,  1964 
Volume pp. 706,  812 ,  815. 



from i n ~ p o s i n g  t h e s e  s a n c t i o n s  f o r  a c t s  committed p r i o r  t o  t h e  enactment 

of t h e  Amendments Ac t .  S i m i l a r l y ,  i n  t h e  c a s e  of  p r i o r  amendments, no 

such l i m i t a t i o n s  were p laced  upon t h e  scope of  amendments t o  t h e  S e c u r i -  
39 1 - 

t i e s  A c t s .  The Commission i t s e l f  h a s  e x p r e s s e d  t h e  view t h a t  s a n c t i o n s  

can be a p p l i e d  w i t h  r e s p e c t  t o  a c t i v i t i e s  o c c u r r i n g  e i t h e r  b e f o r e  o r  
40 1 - 

a f t e r  t h e  enactment of t h e  Amendments Act. S e c t i o n  1 5 ( b ) ( 7 )  i s  r e m e d i a l  

i n  n a t u r e .  I t  does  no t  r a k e  conduct  v i o l a t i v e  of t h e  S e c u r i t i e s  Acts  

which was n o t  a  v i o l a t i o n  p rev ious  t o  t h e  enactment of  t h e  Amendments 

Act.  I t  f u r n i s h e s  a  t o o l  f o r  t h e  Commission's u s e  i n  d e t e r m i n i n g  t h e  

q u a l i f i c a t i o n s  of  pe r sons  t o  engage i n  t h e  s e c u r i t i e s  b u s i n e s s  w i t h  due 
4 1  / - 

r e g a r d  t o  t h e  p u b l i c  i n t e r e s t .  

The i n s t a n t  c a s e  i s  one where, i n  t h e  p u b l i c  i n t e r e s t ,  t h e  Com- 

m i s s i o n  shou ld  a p p l y  t h e  p r o v i s i o n s  of  S e c t i o n  1 5 ( b ) ( 7 ) .  Hammett p layed 

a v e r y  impor tan t  and e s s e n t i a l  p a r t  i n  t h e  i l l e g a l  d i s t r i b u t i o n  of  a  

l a r g e  block of  s t o c k  from AGR t o  t h e  p u b l i c .  Under a l l  t h e  c i r c u m s t a n c e s ,  

39! J .  A. S i s t o  b; Co., 7  S.E.C. 1102, 1103 (1940) ;  Louis  Grow, 2  S.E.C. - 
306 (1937) ;  I l a r ry  H .  Er'atanson, 1  S.E.C. 852; Frank B. Hamlin, 2 S.E.C. 
509; Char les  E. Rogers ,  3  S.E.C. 597. 

40/ Sec .  Exch. Act Re l .  No. 7425,  ( S e p t .  15 ,  19641, pp. 14-16; S ~ C .  Exch. - 
Act Rel .  No. 7430, ( S e p t .  10 ,  1964).  

411 See F le rming  v .  N e s t o r ,  363 U .  S. 603 (1960) ;  DeVeau v .  R r a i s t e d ,  - 
363 U. S. 14&, 160; Hawker v .  New York, 170 U. S. 189 (1897) f o r  
a p p r o v a l  o f  similar p rocedures  i n  o t h e r  f i e l d s .  



t h e  unders igned  recommends t h a t  t h e  Commission, i n  view of t h e  v i o l a -  

t i o n s  found,  e n t e r  a n  o r d e r  b a r r i n g  Eernard Hammett from being a s s o -  
42/ 

c i a t e d  wi th  a broker  o r  d e a l e r .  

R e s p e c t f u l l y  s u b m i t t e d ,  

Sidney L. F e i l e r  
Hear ing Examiner 

Washington,  D. C .  

August 5 ,  1965 

42/ A l l  c o n t e n t i o n s  and proposed f i n d i n g s  submi t t ed  by t h e  p a r t i e s  - 
have been c a r e f u l l y  c o n s i d e r e d .  T h i s  Recommended Dec i s ion  
i n c o r p o r a t e s  t h o s e  which have been a c c e p t e d  and founa n e c e s s a r y  
f o r  i n c o r p o r a t i o n  t h e r e i n .  




