


UNITED STATES OF AMERICA 


Before t h e  


SECURITIES AND EXCHANGE COMMISSION 


I n  t h e  Mat ter  of 

St& FRANC1 SCO M l N I  NG EXCHANGE RECOMMENDED DECISlON 

F i l e  No. 10-38 

S e c u r i t i e s  Exchange Act of 1934 -
S e c t i o n  1 9 ( a ) ( l )  

BEFORE: James C. Ewell ,  Hearing Examiner 

APPEARANCES: Frank E. Kennamer, J r  ., Edward 0 .  Wagner and 
Will iam P. S u l l i v a n ,  Esqs . ,  f o r  t h e  
D iv i s i on  of Trad ing  and Exchanges (now known 
as t h e  D iv i s i on  of Trad ing  and Markets)  of 
t h e  Conunission. 

Gard iner  Johnson, Esq., of Johnson h S t an ton ,  S s q s . ,  
221 Siinsome S t r e e t ,  San Franc i sco ,  C a l i f o r n i a ,  
f o r  t h e  San Franc i sco  Mining Exchange. 



These  a r e  p u b l i c  a d m i n i s t r a t i v e  p roceed ings  i n s t i t u t e d  by 

o r d e r  of  t h e  S e c u r i t i e s  and Exchange Commission d a t e d  J u l y  2 6 ,  

1962 t o  de te rmine  whe the r ,  pursuan t  t o  t h e  provisi .ons of Sec-

t i o n  1 9 ( a ) ( l )  of t h e  S e c u r i t i e s  Exchange Act of  1934 (Exchange u t ) ,  

i t  i s  n e c e s s a r y  o r  a p p r o p r i a t e  f o r  t h e  p r o t e c t i o n  of  i n v e s t o r s  t? 

withdraw t h e  r e g i s t r a t i o n  of t h e  San Frrincisco Mining Exchange 

( r e s p o n d e n t )  as a n a t i o n a l  s e c u r i t i e s  exchange by r e a s o n  of a l l e g e d  

v i o l a t i o n s  of c e r t a i n  p r o v i s i o n s  of  t h e  Exchange Act and t h e  S e c u r i -  

t i e s  Act o f  1933 ( S e c u r i t i e s  Act)  by s a i d  Exchange and by c e r t a i n  of 

i t s  o f f i c e r s ,  members and i s s u e r s  of  s e c u r i t i e s  l i s t e d  t h e r e o n  - a11 

a s  s p e c i f i e d  i n  t h e  above-mentioned o r d e r  a copy of which i s  a t t a c h e d  

h e r e t o  f o r  ready r e f e r e n c e  as Appendix I1A1'. The a l l e g a t i o n s  of  m i s -

conduct  a f o r e s a i d  w i l l  be more p a r t i c u l a r l y  s e t  f o r t h  h e r e i n a f t e r .  

A f t e r  a p p r o p r i a t e  n o t i c e  a h e a r i n g  was he ld  b e f o r e  t h e  

unders igned h e a r i n g  examiner i n  t h e  Regional  O f f i c e  of  t h e  Commission 

i n  San F r a n c i s c o ,  C a l i f o r n i a  commencing on December 12,  1962 and 

conc lud ing  on February  11,  1963. The p a r t i e s  were r e p r e s e n t e d  a s  

no ted  on t h e  f a c i n g  s h e e t  h e r e o f .  Approximately 2300 pages  of o r a l  

t e s t imony  were t a k e n  and a l a r g e  volun~e of documentary m a t e r i a l  was 

a l s o  i n t r o d u c e d .  

A t  t h e  c o n c l u s i o n  of t h e  h e a r i n g  i n  San F r a n c i s c o  t h e  

p roceed ing  v a s  c o n t i n u e d  " s u b j e c t  t o  c a l l  of t h e  h e a r i n g  o f f i c e r "  

f o l l o w i n g  d i s p o s i t i o n  of c e r t a i n  i n t e r l o c u t o r y  mot ions  and a p p l i c a -  

t i o n s  made by counse l  f o r  t h e  responden t  t o  t h e  h e a r i n g  examiner.  
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R u l i n g s  on t h e  l a t t e r ,  upon r e q u e s t  of t h e  r e s p e c t i v e  p a r t i e s  a g g r i e v e d ,  were 

c e r t i f i e d  t o  t h e  Commission f o r  review and were t h e r e a f t e r  d i sposed  o f  

by t h e  Commission i n  due c o u r s e .  Subsequen t ly ,  t h e  record  was c l o s e d  

by o r d e r  of t h e  Examiner d a t e d  A p r i l  16, 1964, which a l s o  s p e c i f i e d  a 

s c h e d u l e  f o r  t h e  f i l i n g  of  proposed f i n d i n g s  and b r i e f s  by t h e  

p a r t i e s .  Such proposed f i n d i n g s  and b r i e f s  were t h e r e a f t e r  submit ted  

by counse l  on b o t h  s i d e s  and t h e s e  have been du ly  c o n s i d e r e d .  On t h e  

b a s i s  of t h e  e n t i r e  r e c o r d  as t h u s  c o n s t i t u t e d  i n c l u d i n g  o r a l  and 

documentary e v i d e n c e  and from o b s e r v a t i o n  of t h e  w i t n e s s e s  t h e  

unders igned makes t h e  f o l l o w i n g  f i n d i n g s :  

B&LC FACTS AND PRELIMINARY STATEMENT OF I S S U E  

H i s t o r i c a l  O u t l i n e  

The r e c o r d  shows t h a t  t h e  San F r a n c i s c o  Mining 


Exchange (Exchange) i s  an un incorpora ted  b u s i n e s s  a s s o c i a t i o n  and 


has  been i n  o p e r a t i o n  a s  a p u b l i c  a u c t i o n  mert f o r  mining s t d c k s  i n  


t h c  c i t y  of  San F r a n c i s c o  f o r  o v e r  100 y e a r s .  The membership h a s  


ranged g e n e r a l l y  between t h i r t y  and f o r t y  u n t i l  r e c e n t l y  when i t  


dropped t o  about  t h i r t e e n .  S e a t s  on t h e  Exchange a r e  r e s t r i c t e d  to 


i n d i v i d u a l s  but  v a r i o u s  f i r m s  engaged i n  t h e  s e c u r i t i e s  b u s i n e s s  a r e  


p e r m i t t e d  t o  d e s i g n a t e  one of  t h e i r  o f f i c e r s  as e l i g i b l e  f o r  member- 


s h i p  and a s e a t  i s  g e n e r a l l y  purchased i n  t h e  name of  t h e  pe r son  s o  


chosen.  




- 4 - ,  

The b u s i n e s s  of t h e  Exchange, d u r i n g  t h e  e n t i r e  p e r i o d  under 

review,  has  been conducted by i t s  p r i n c i p a l  o f f i c e r s  f u n c t i o n i n g  under 

t h e  o v e r - a l l  d i r e c t i o n  of f i v e  corrunittees c o n s i s t i n g  of t h e  Governing 

Committee, of f i v e  members, t h e  Committees on  Membership, S tock  L i s t  

and Commissions, of t h r e e  members e a c h ,  and t h e  Finance Committee, 

composed of two members. As  t h e  name i m p l i e s ,  most of t h e  impor tan t  

p o l i c y  matters a r e  r e f e r r e d  t o ,  and dec ided  by,  t h e  Governing Cortlmittee, 

e x c e p t  on o c c a s i o n s  of s e r i o u s  c o n t r o v e r s y  when such m a t t e r s  a r e  

g e n e r a l l y  r e f e r r e d  t o  t h e  f u l l  membership i n  mee t ings  convened f o r  

t h a t  purpose .  

The names of t h e  pe r sons  s e r v i n g  on  t h e  above-mentioned 

commit tees  from t ime t o  t ime  w i l l  be more p a r t i c u l a r l y  r e f e r r e d  t o  i n  

t h e  d i s c u s s i o n  of t h e  tes t imony.  I t  shou ld  be noted a t  t h e  o u t s e t ,  how- 

e v e r ,  t h a t  t h e  Exchange w a s  and s t i l l  i s  headed by George J. F l a c h  ( F l a c h ) ,  

p r e s i d e n t ,  who has  h e l d  t h a t  o f f i c e  s i n c e  1939 and h a s  a c t i v e l y  managed 

gnd d i r e c t e d  t h e  o p e r a t i o n s  and p o l i c i e s  of  t h e  Exchange at a l l  times 

h e r e  r e l e v a n t .  Frank J. C a r t e r  ( C a r t e r )  has  occup ied  t h e  o f f i c e  of .  

S e c r e t a r y  of  t h e  Exchange s i n c e  1936 and has  se rved  on v a r i o u s  

committees i n  a d d i t i o n  t o  performing t h e  u s u a l  d u t i e s  of S e c r e t a r y .  

I n  t h e  l a t t e r  c a p a c i t y ,  he had c h a r g e  of p r e p a r a t i o n  and f i l i n g  w i t h  

t h e  Commission of v a r i o u s  r e q u i r e d  r e p o r t s  and t h e  uprocess ing"  of 

a p p l i c a t i o n s  f o r  l i s t i n g  of s e c u r i t i e s  t o  be a d m i t t e d  t o  t r a d i n g  on  

t h e  Exchange. 

During t h e  decade from 1951 t h e  number of  s t o c k s  a d m i t t e d  t o  

t r a d i n g  o n  t h e  Exchange ranged between 4 1  and 56 w i t h  a n  a v e r a g e  of  42 



d u r i n g  1961. The average  p r i c e  pe r  s h a r e  of  t h e  v a r i o u s  s e c u r i t i e s  

l i s t e d  ranged between 7C and 26C d u r i n g  t h e  same p e r i o d  w i t h  an a v e r a g e  

of  14C d u r i n g  1961. I t  w i l l  t h u s  be noted t h a t  t r a d i n g  h a s  c o n s i s t e n t l y  

been l i m i t e d  t o  ve ry  low p r i c e d  i s s u e s .  (See E x h i b i t s  "ABB through "F" 

a t t a c h e d  t o  t h e  Commi s s i o n 8  s o r d e r  f o r  proceedings  i n c l u d e d  h e r e i n  as 

Appendix "A@* f o r  d e t a i l e d  c h a r t s  c o n t a i n i n g  t h e  f o r e g o i n g  and o t h e r  

p e r t i n e n t  s t a t i s t i c a l  and f i n a n c i a l  d a t a . )  

The I s s u e s  

With t h e  f o r e g o i n g  o r g a n i z a t i o n a l  s t r u c t u r e  of  t h e  Exchange 

i n  mind, t h e  i s s u e s  r a i s e d  by t h e  C o m i s s i o n 8 s  o r d e r  f o r  proceedings  

-1/ 
compris ing 14 pages of t e x t  and s i x  " e x h i b i t s w  w i l l  now be  summarized. 

Ln A r t i c l e  1, paragraph @*Aeaof s a i d  o r d e r  i t  i s  s t a t e d  t h a t  

t h e  Exchange i s  r e g i s t e r e d  as a n a t i o n a l  s e c u r i t i e s  exchange pursuan t  t o  

S e c t i o n  6 of t h e  Exchange Act and has  been so r e g i s t e r e d  s i n c e  

October  1 ,  1934. 

I n  pa ragraphs  "B" through @IFN o f  s a i d  A r t i c l e  i t  is s t i l t e d  

t h a t  t h e  names of committee members and of t h e  companies l i s t e d  f o r  

,- -1/ The S e c u r i t i e s  Acts  and t h e  Commission's Rules and Regula t ions  
the reunder  have,  of course ,  been amended from t ime  t o  t ime and 

A 
 p a r t i c u l a r l y  by t h e  S e c u r i t i e s  Acts Amendments o f  1964 ( P u b l i c  
Law 88-4671, which emended a number of  p r o v i s i o n s  of t h e  
S e c u r i t i e s  Act and Exchange A c t  under t h e  e f f e c t i v e  d a t e  o f  
August 20, 1964. However, s i n c e  t h e s e  proceedings  were i n s t i t u t e d  
on J u l y  26, 1962 a l l  r e f e r e n c e s  t o  t h e  p r o v i s i o n s  of such Acts and 
Regula t ions  i n  t h i s  recommended d e c i s i o n  w i l l  be to  such p r o v i s i o n s  
as i n  e f f e c t  p r i o r  t o  J u l y  26, 1962. 



t r a d i n g  on  t h e  Exchange t o g e t h e r  w i t h  o t h e r  p e r t i n e n t  d a t a  i n c l u d i n g  

n e t  a s s e t s ,  s o u r c e  o f  income, t h e  number o f  s h a r e s  f o r  e i c h  i s s u e  

and t h e  t o t a l  o f  a l l  i s s u e s  t r a d e d  d u r i n g  1961 t o g e t h e r  w i t h  t h e  

marke t  v a l u e  and t o t a l  volume of  sales e E f e c t e d , a r e  as s p e c i f i c a l l y  

set f o r t h  i n  E x h i b i t s .  t l ~ l l  t h r o u g h  "F1' a t t a c h e d  t o  t h e  o r d e r  f o r  p ro -  

c e e d i n g s  and i n c o r p o r a t e d  t h e r e i n  by r e f e r e n c e .  O the r  s t a t i s t i c a l  

d a t a  i n c l u d i n g  t h e  number o f  s h a r e s  o f  e a c h  l i s t e d  i s s u e r  h e l d  by 

o f f i c e r s ,  d i r e c t o r s  and b e n e f i c i a l  owners  of  more t h a n  10 p e r c e n t  of 

s u c h  s h a r e s  o r  o t h e r  s o - c a l l e d  " i n s i d e r s g '  are a l s o  i n c l u d e d .  

I n  A r t i c l e  XI, p a r a g r a p h  ' 'A," i t  i s  a l l e g e d  thaL t h e  Exchange 

h a s  f a i l e d  t o  e n f o r c e  compl i ance  w i t h  t h e  Exchange Act and t h e  

Commission 's  R u l e s  and  R e g u l a t i o n s  t h e r e u n d e r  by a number of  i s s u e r s  

o f  s e c u r i t i e s  l i s t e d  t h e r e o n  i n  r e s p e c t  of  t h e  f i l i n g  o f  a n n u a l  and 
1/ 

i n t e r i m  r e p o r t s  r e q u i r e d  by S e c t i o n  13 (a ) - of  t h e  Exchange Act and 

t h e  Commiss iongs  R u l e s  and R e g u l a t i o n s  t h e r e u n d e r , d u r i n g  a number o f  

-I / S e c t i o n  1 3  o f  t h e  Exchange .kt r e q u i r e s  i s s u e r s  o f  s e c u r i t i e s  r e g i s -  
t e r e d  o n  a n a t i o n a l  s e c u r i t i e s  exchange  t o  f i l e  a n n u a l  and c u r r e n t  
r e p o r t s  w i t h  t h e  Exchange and w i t h  t h e  Commission p u r s u a n t  t o  r u l e s  
p r e s c r i b e d  t h e r e u n d e r .  

Rule  13a-l*under S e c t i o n  13  o f  s a i d  Act ,  r e q u i r e s  t h a t  an  annua l  
r e p o r t  be  f i l e d  w i t h i n  120 deys a f t e r  t h e  c l o s e  o f  e a c h  f i s c a l  y e a r ,  
and c o n t a i n  s p e c i f i e d  f i n a n c i a l  and o t h e r  i n f o r m a t i o n .  Rule  i 3 a - 1 1  
r e q u i r e s  t h a t  a c u r r e n t  r e p o r t  be  f i l e d  w i t h i n  10 d a y s  a f t e r  the 
c l o s e  o f  a month d u r i n g  which s p e c i f l e d  e v e n t s  have  o c c u r r e d  -
i n c l u d i n g  a c q u i s i t i o n s  of  s i g n i f i c a n t  amount o f  a s s e t s ,  material 
l e g a l  p r o c e e d i n g s  and changes  i n  c o n t r o l  of r e g i s t r a n t  - t o  d i s c l o s e  
i n f o r m a t i o n  w i t h  r e s p e c t  t o  s u c h  e v e n t s .  

W'he Commission 's  R u l e s  unde r  t h e  Exchange Act are o f f i c i a l l y  
c i t e d  by t h e  p r e f a t o r y  d e s i g n a t i o n ,  "17 CFR 240," f o l l o w e d  by 
t h e  r u l e  number. Fo r  b r e v i t y ,  however,  t h i s  r a t h e r  cumbersome 
p r e f i x  w i l l  be  o m i t t e d  h e r e i n ,  t h e  R u l e s  b e i n g  d e s i g n a t e d  by 
number on1 y. 
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specified calendar years. These companies are, Operator Consolidated 


. 	 Mining Company (Operator), Reorganized Carrie Silver Lead Mines 

. 	 Corporation (Reorganized), Consolidated Virginia Mining Company 

(Consolidated), Eureka Company (Eureka), Apex Minerals Corporstion 

(Apex) and Comstock, Ltd. (Comstock). Additionally, it is alleged in 

subdivision 8 of said paragraph that An~brosia Minerals, lnc.(tlnbrosia) 

violated the certification requirements of Rule 12b-2 under Section 12 

of the Exchange Act in connection with its financial statements filed 

in 1956; also, that &ex, above mentioned, violated Section L4(a) of 

the Exchange Act and the Commission's rules and regulations thereunder 
-L / 

in connection,with a proxy solicitation during 1961. 

Finally, in sub-divisions 9 and 10 of said paragraph it is 

alleged that Comstock filed a false and misleading current report for 

1957 in violation of Section 13(a) of the Exchange Act and that its 

Board of Directors issued a letter to stockholders in connection with 

a distribution of its securities containing false and misleading 

statements and omissions in violation of the anti-fraud provisions of 


Section 10(b) and l5(c) of the Exchange Act and Rules lob-5 and 15cl-2 


-1/ Section 14(a), -supra, prohibits the solicitation of proxies in 
respect of a security registered on a national securities exchange 
in contravention of rules prescribed by the Commission in the 
public interest or for the protection of investors. Ke~ulation14 
under said section requires that each person solicited be fur- 
nished a written proxy statement containing specified information 
(Rule 14a-31, that preliminary copies of all soliciting material 
be filed with the C3mlission in advance of the date such material 
is first sent or given to security holders (dule 14a-61, and that, 
soliciting material shall not contain any false or misleading 
statements with respect to any material facts (Rule 14a-9). 



-

t h e r e u n d e r ;  a l s o ,  t h a t  Comstock v i o l a t e d  S e c t i o n  1 3 ( a ) ,  s u p r a ,  i n  

c o n n e c t i o n  w i t h  annual  r e p o r t s  r e q u i r e d  f o r  t h e  y e a r s  1955 and 1956 

due t o  t h e  f a c t  t h a t  Archie  H. C h e v r i e r  ( C h e v r i e r ) ,  one of  i t s  

p r i n c i p a l  o f f i c e r s ,  a member of t h e  Exchange and former  Chairman of 

i t s  Governing Committee had w i t h h e l d  company r e c o r d s  r e n d e r i n g  i t  

i m p o s s i b l e  t o  p r e p a r e  t h e  r e q u i r e d  f i n a n c i a l  s t a t e m e n t s .  

I n  A r t i c l e  11, paragraph "8 ,"  i t  i s  a l l e g e d  t h a t  t h e  

Exchange h a s  f a i l e d  t o  e n f o r c e  c o ~ ~ i p l i a n c e  w i t h  t h e  Exchange Act and 

r u l e s  and r e g u l a t i o n s  t h e r e u n d e r  by members i n  t h a t  no a p p r o p r i a t e  

-2/ 
d i s c i p l i n a r y  a c t i o n ,  pursuan t  t o  ~ r t i c l e  X X I L L  of t h e  Exchange 

C o n s t i t u t i o n  has  been t a k e n  a g a i n s t  such  nembers i n  r e s p e c t  of  t h e  

£01 lowing m a t t e r s :  

-1 / The composi te  e f f e c t  of t h e  a n t i - f r a u d  p r o v i s i o n s  r e f e r r e d  t o  above 
as a p p l i c a b l e  h e r e  i s  t o  make unlawful  t h e  use  of  t h e  m a i l s  o r  
means of i n t e r s t a t e  commerce i n  c o n n e c t i o n  w i t h  t h e  purchase  o r  
s a l e  of  any s e c u r i t y  by t h e  use  of  a d e v i c e  t o  d e f r a u d ,  an  u n t r u e  
o r  m i s l e a d i n g  s t a t e m e n t  of  a m a t e r i a l  f a c t ,  o r  any a c t ,  p r a c t i c e  
o r  c o u r s e  of  b u s i n e s s  which o p e r a t e s  o r  would o p e r a t e  as a f r a u d  o r  
d e c e i t  upon i n v e s t o r s ,  o r  by t h e  u s e  of any o t h e r  m a n i p u l a t i v e ,  
d e c e p t i v e  o r  f r a u d u l e n t  d e v i c e .  

A r t i c l e  X X L L I  of  t h e  Exchange C o n s t i t u t i o n ,  under t h e  heading,  
@@Expuls ion,s u s p e n s i o n  and d i s c i p l i n i n g  of Members,@@and compr i s ing  
13  S e c t i o n s  d e a l i n g  w i t h  a wide range  a£ o f f e n s e s ,  p r o v i d e s  gener -  
a l l y ,  among o t h e r  t h i n g s ,  t h a t  a member of t h e  Exchange who s h a l l  
have been adjudged g u i l t y  of f r a u d ;  o r  of  e n t e r i n g  i n t o  f i c t i t i o u s  
t r a n s a c t i o n s  f o r  t h e  purchase  o r  s a l e  of s e c u r i t i e s ;  o r  of  making 
m i s l e a d i n g  s t a t e m e n t s  o r  o m i s s i o n s  of ~ u o t e r i a l  f a c t s ,  s h a l l  be 
suspended o r  e x p e l l e d  from membership as t h e  G o ~ e r n i n g  Committee 
s h a l l  de te rmine .  A d d i t i o n a l l y ,  S e c t i o n  5, pa ragraph  ( c )  a£ s a s  
A r t i c l e  s p e c i f i c a l l y  p r o v i d e s  t h a t  w i l l f u l  v i o l a t i o n  of any p r o v i -  
s i o n  of t h e  Exchange Act o r  any r u l e  o r  r e g u l a t i o n  t h e r e u n d e r  s h a l l  
be c o n s i d e r e d  conduct i n c o n s i s t e n t  w i t h  f a i r  and e q u i t a b l e  p r i n c i p l e s  
of t r a d e  and f u r t h e r  ground f o r  suspens ion  o r  e x p u l s i o n .  
( Emphasi s added.  ) 



- 9 -

( 1 )  T h a t  George, J. F l a c h ,  p r e s i d e n t  of  t h e  Exchange,  

P a u l  W .  Schwarz ,  a fo rmer  v i c e  p r e s i d e n t  and cha i rman  o f  t h e  Govern ing  

Committee,  ~ r c h i eH .  C h e v r i e r ,  a l s o  a fo rmer  cha i rman  of t h e  Govern ing  

Committee,  F rank  J .  C a r t e r ,  s e c r e t a r y ,  and e a c h  of  them w h i l e  s e r v i n g  

i n  t h e s e  c a p a c i t i e s ,  t o g e t h e r  w i t h  Arnold Toews, b r a t  h e r - i n -  law of 

C h e v r i e r  and member o f  t h e  Exchange,  v i o l a t e d  S e t - t i o n  1 6 ( a I  o f  t h e  
1/ 

Exchange Act and Ru le  16a-1- thereunder i n  t h a t  t h e y  E a i l e d  t o  r e p o r t  

a t  v a r i o u s  t i m e s  d u r i n g  t h e  p e r i o d  1947 t h r o u g h  1961 t h e i r  e l e c t i o n  

as o f f i c e r s  and  d i r e c t o r s  o f  c e r t a i n  companies  whose s t o c k  w a s  l i s t e d  

o n  t h e  Exchange,  t o g e t h e r  w i t h  t h e  number oE s h a r e s  o f  s t o c k  i n  

e a c h  of  such  companies  b e n e f i c i a l l y  owned, and o t h e r  i m p o r t a n t  

-I / S e c t i o n  1 6 ( a )  o f  t h e  Exchange Act p r o v i d e s  i n  p e r t i n e n t  , > a r t :  

"Every p e r s o n  who i s  d i r e c t l y  o r  i n d i r e c t l y  t h e  b e n e E i c i o i  owner 
of  more t h a n  10 p e r  c e n t -  cf any c l a s s  of any  e q u i t y  s e c u r i t y  
( o t h e r  t h a n  a n  exempted s e c u r i t y )  which i s  r e g i s t e r e d  p u r s u a n t  t o  
S e c t i o n  12 o f  t h i s  t i t l e ,  o r  who i s  a d i r e c t o r  o r  a n  o f f i c e r  of t h e  
i s s u e r  o f  s u c h  s e c u r i t y ,  s h a l l  f i l e ,  a t  t h e  t i m e  o f  t h e  r e g i s t r a t i o n  
of  such  s e c u r i t y  o n  a n a t i o n a l  s e c u r i t i e s  exchange .  . . o r  w i t h i n  t e n  
d a y s  a f t e r  h e  becomes s u c h  b e n e f i c i a l  owner,  d i r e c t o r ,  o r  o f f i c e r ,  a 
s t a t e m e n t  w i t h  t h e  Commission ( a n d ,  i f  s u c h  s e c u r i t y  i s  r e g i s t e r e d  
o n  a n a t i o n a l  s e c u r i t i e s  exchange ,  a l s o  w i t h  t h e  exchange )  of  t h e  
amount o f  a11 e q u i t y  s e c u r i t i e s  of  s u c h  i s s u e r  o f  which  he  i s  t h e  
b e n e f i c i a l  owner ,  and w i t h i n  t e n  d a y s  a f t e r  t h e  c l o s e  o f  e a c h  c a l e n -  
d a r  month t h e r e a f t e r ,  i f  t h e r e  h a s  been  a change  i n  s u c h  owner sh ip  
d u r i n g  s u c h  month, s h a l l  f i l e  w i t h  t h e  C o m ~ i s s i o n  ( and  i f  such  
s e c u r i t y  i s  r e g i s t e r e d  o n  a n a t i o n a l  s e c u r i t i e s  exchange )  a state-
ment i n d i c a t i n g  h i s  owner sh ip  at t h e  c l o s e  o f  t h e  c a l e n d a r  month and 
s u c h  changes  i n  h i s  owner sh ip  as have  o c c u r r e d  d u r i n g  s u c h  c a l e n d a r  
month." 

Ru le  l6a-1 t h e r e u n d e r  s p e c i f i c s  Lhe forms and o t h e r  inEor lna t ion  f o r  
i m p l e m e n t a t i o n  o f  t h e  s t a t u t o r y  r e q u i r e m e n t s  above  i n d i c a t e d .  



i n f o r m a t i o n  r e q u i r e d  by t h e  above-mentioned Kule ,  p a r t i c u l a r l y  t r a n s a c t i o n s  


i n  t h e  s e c u r i t i e s  of  such  c o ~ a p a n i e s  by e a c h  of  t h e  i n d i v i d u a l s  named. -. 


The companies i n v o l v e d  are: O p e r a t o r ,  Mantiattan Gold Mines,  I n c .  


( M a n h a t t a n ) ,  Pony Meadows Mining Company (Pony Meadows), Smgggler  Mining 


Company (Smugg le r ) ,  S i l v e r  D i v i d e  Mining Company ( S i l v e r  D i v i d e ) ,  


Comstock-Keystone Mining Company (Comstock-Keystone) ,  I n d u s t r i a l  


E n t e r p r i s e s  ( I n d u s t r i a l ) ,  S u n b u r s t  Petroleum, C o r p o r a t i o n  ( S u n b u r s t )  and 


Comstock, Ltd . (Comstock) .  (See  s u b - p a r a g r a p h s  B(1 )  t h r u  ( 1 4 )  o f  


A r t i c l e  I of  Appendix "A," f o r  s p e c i f i c a t i o n  of  d a t e s ,  o f f i c e s  h e l d  and 


r e l a t e d  i n f o r m a t i o n .  


( 2 )  T h a t  C h e v r i e r ,  w h i l e  s e r v i n g  as chai rman of  t h e  Governtng 

Committee and as v i c e  p r e s i d e n t  of  t h e  Exchange, v i o i a t e d  t h e  a n t i - f r a u d  

and a n t i - m a n i p u l a t i v e  p r o v i s i o n s  of  S e c t i o n s  ? ( a ) ( 2 ) ,  9 ( a ) ( 4 ) ,  loth), 

l l ( d ) ( 2 )  and 1 5 ( c )  of  t h e  Exchange Act t o g e t h e r  w i t h  R u l e s  lob -5 ,  l ob -6  
1/ 

and 1 5 c l - 2  t h e r e u n d e r  i n  c o n n e c t i o n  w i t h  t r a n s a c t i o n s  i n  t h e  s t o c k  o f  

-1 / The purpose  and e f f e c t  o f  t h e  a n t i - f r a u d  p r o v i s i o n s  o f  
S e c t i o n s  LO(b) and I S ( c )  o f  t h e  Exchange Act and Ru les  and Regula-  
t i o n s  t h e r e u n d e r  have  a l r e a d y  been  n o t e d  i n  f o o t n o t e  1 o n  page 8, 
s u p r a .  

S e c t i o n  9 ( a ) ( 2 )  of  s a i d  Act as a p p l i c a b l e  h e r e  makes i t  un lawfu l  f o r  

any p e r s o n  o r  f o r  any member o f  a n a t i o n a l  s e c u r i t i e s  exchange t o  

e f f e c t  any t r a n s a c t i o n  i n  any s e c u r i t y  r e g i s t e r e d  o n  a n a t i o n a l  secu- 

r i t i es  exchange f o r  t h e  pu rpose  of  c r e a t i n g  a c t u a l  o r  a p p a r e n t  a c t i v e  

t r a d i n g  i n  s u c h  s e c u r i t y  o r  r a i s i n g  o r  d e p r e s s i n g  t h e  p r i c e  t h e r e o f  

f o r  t h e  pu rpose  of  i n d u c i n g  t h e  p u r c h a s e  o r  s o l e  o f  s u c h  s e c u r i t y  by 

o t h e r s .  


S i m i l a r l y ,  S e c t i o n  9 ( a ) ( 4 )  makes i t  un lawfu l  f o r  a d e a l e r  o r  b r o k e r ,  

o r  o t h e r  p e r s o n  o f f e r i n g  f o r  s a l e  o r  t o  pu rchase  a s e c u r i t y ,  t o  make, 

r e g a r d i n g  any s e c u r i t y  r e g i s t e r e d  on  a n a t i o n a l  s e c u r i t i e s  exchange,  

f o r  t h e  pu rpose  o f  i n d u c i n g  t h e  p u r c h a s e  o r  s a l e  of  such  s e c u r i t y ,  

any f a l s e  o r  n l i s l e a d i n g  s t a t e m e n t  w i t h  r e s p e c t  t o  any g a t e r i a l  f a c t  




Industrial in 1961 and 1962, and also falsified his records for such 


-2/ 
years in connection with such transactions in violation gf Sectioa 17(a) 

of the Exchange Act and Rules 17a-3 and 17a-4 thereunder. 

( 3 )  That karious and sundry members of the Exchange also 

violated the anti-fraud provisions of Sections 10(b) and L5(c) of the 

Exchange Act and Rules lob-5 and 15cl-2, supra, in connection with 

false and misleading representations to customers with respect to 

transactions in the stock of issuers whose securities are listed on 

the Exchange. 

In the final paragraph of Section 11, it is alleged that 


withdrawal of the registration of the Zxchange is necessary and appro- 


priate for the protection of investors because of the allegations set 


forth in the foregoing and on the additional grounds: 


(1) That members of the Exchange and its Governing Corllmittee 


-
(Continued from previous page) 


which he knew or had reasonable ground to believe was so false or 

misleading. 


Section ll(d)(2) of said Act makes it unlawful for a member of a 

national securities exchange or broker or deaier or any person to 

effect through use of any facility of a national securities exchange 

or otherwise any transaction with respect to any security unless he 

discloses to the customer in writing tit or beEore completion ot the 

transaction whether he is acting as a dealer for his own accour.t, as 

a broker for such a cgscorner, or as a broker for some other person. 


-2/ Section 17(a) of the Exchange Act, as here applicable, requires 
registered broker-dnalers to keep such books and records as the 
Commission by rules and regulations may prescribe as necebsary and 
appropriate in the public interest or for the protection nf investors. 
Rules 17a-3 and 17a-4 specify the books and records which must be 
maintained, preserved and kept current. 



and officers have violated or been involved in violations of the Securi- 


ties Act in the following instances: 


(i) Chevrier violated Section 17ta) of the Securities 


Act in connection with false and misleading representations made 


in the offer and sale of stock of Industrial during 1961 and 


1962; and, as controlling stockholder of said corporation during 

1 1  


said period, vioiated Sections 5(a) and tc)- of the Securities Act 


in offering to sell, selling and delivering after sale, securities 


of said company when no registration statement had been filed or 


was in effect with respect to such securities under said rict. 


(ii) Carter and Toews violated Section 17(a) of the 

Securities Act by promulgating during 1957 false and misleading 

information to stockholders to promote the sale of stock of 

Comstock by H. Carroll 6 Company (Carroll) and Chevrier. 

( 2 )  That the Exchange lent its facilities in 1957 to a dis- 

tribution of the stock of Wilson Oil and Gas Company (Wilson) in viola- 

tion of Section 5 of the Securities Act; also, in connection with a 

merger involving Apex, stockholder approval of which had been obtaihed in 

-1 / Sections 5(a) and ( c )  of the Securities Act in generi:l make i t  unlaw-
Eul to use the mails or interstate facilities to sell or deliver a 
security unless a registration statement is in effect as to such 
security, or to offer to sell or offer to buy a security unless a 
registration statement has been filed as to such security. 



# v i o l a t i o n  o f  t h e  proxy r u l e s  o f  S e c t i o n  1 4 ( a )  of t h e  Exchange Act 

i n  a d d i t i o n  t o  d i s t r i b u t i o n  of i t s  s e c u r i t i e s  i n  v i o l a t i o n  of  Sec-. 
t i o n  5 of t h e  S e c u r i t i e s  A c t  a f o r e s a i d .  

( 3 )  That  t h e  Exchange is  n o t  p r o p e r l y  o r g a n i z e d  i n  t h a t  

i t s  committees have f a i l e d  a d e q u a t e l y  t o  f u n c t i o n ;  t h a t  i t  does  not  

have a d e q u a t e  l i s t i n g  s t a n d a r d s ;  h a s  no t  taken a c t i o n  t o  a e l i s t  

u n s u i t a b l e  or d e l i n q u e n t  i s s u e r s ;  and h a s  n o t  sought  nor  o b t a i n e d  

l e g a l  a d v i c e  d u r i n g  t h e  p a s t  t h i r t y  y e a r s .  

( 4 )  T h a t  a u r i n g  1960 and 1961 more t h a n  h a l f  of t h e  l i s t e d  

companies were i n a c t i v e  and o f  t h e  remainder  s i x t e e n  r e p o r t e d  n e t  

l o s s e s ;  t h a t  twenty  companies had less t h a n  500 s t b c k h o l d e r s ,  and 

o u t  of a t o t a l  of  fo r ty - two  l i s t e d  i s s u e r s  twenty-e ight  were 

domirlated by " i n s i d e r s " ,  and t h a t  from 1936 t o  1961 i t  became n e c e s s a r y  

f o r  t h e  Commission t o  remove twenty-seven i s s u e r s  from l i s t i n g  and 

t r a a i n g  because  of v a r i o u s  r e p o r t i n g  and o t h e r  v i o l a t i o n s  of  t h e  

F e d e r a l  s e c u r i t i e s  laws. 

( 5 )  T h a t ,  i n  o r d e r  t o  broaden t h e  scope of i t s  b u s i n e s s ,  

t h e  Exchange h a s  changea i t s  p o l i c i e s  s o  as t o  l i s t  i n d u s t r i a l  companies 

~i i n  a a a i t i o n  t o  t h o s e  i n  t h e  mining i n d u s t r y ;  and ,  t o  accompl ish  t h i s ,  



engaged in the dubious expedient of having one or more of the dormant 


corporations listed on the Exchange acquire assets of questionable 


value, through the efforts of its officers and members, and thereafter 


distribute its securities on the basis of such newly acquired "assets" 


to the public, citing as examples, transactions in Comstock in 1957 


and Industrial in 1962. 


Finally, Section B of Article I1 was amended by order of 


the Commission dated December 6, 1962 by adding paragraph 18 to said 


Section, alleging that during the period June 30, 1949 to May 31, 1962 
1/ 

Flach aided and abetted violation of Section 7(c) of the Exchange k t -  

and Section 4(c) of Regulation T thereunder by R. L. Coburn & Co., a 

broker-dealer transacting business on the Exchange,in that the latter 


and Flach, singly and in concert, extended credit to customers for 


purchases of securities in contravention of the rules and regulations 

-a / 

above mentioned appertaining thereto. 


In Article Ill, the issues are raised of whether the allegations 


set forth in the foregoing Articles 1 and II are true and if so whether, 

Section 7(c) of the Exchange Act, as applicable here, in general 

makes it unlawful for any broker or dealer who transacts a business 

in securities through the medium of any member of a national 

securities exchange to extend credit to a customer in contravention 

of regulations prescribed by the Federal Reserve Board under Sec- 

tion 7 of said Act. Section 4(c) of Regulation T, promulgated by 

the Federal Reserve Board as here applicable, provides (with certain 

exceptions that will be dealt with where permanent) that a broker 

or dealer shall promptly cancel or otherwise liquidate the trans- 

action where a customer purchases a security in a special cash 

account and does not make full cash payment within 7 business days. 


-21 A copy of the above-mentioned amending order is attached as 
Appendix "B". 



1/ 
pursuan t  t o  t h e  p r o v i s i o n s  of S e c t i o n  1 9 ( a ) ( l ) -  of t h e  Exchange Act 

i t  i s  necessa ry  o r  a p p r o p r i a t e  f o r  t h e  p r o t e c t i o n  of i n v e s t o r s  t o  

withdraw t h e  r e g i s t r a t i o n  of t h e  Exchange a s  a  n a t i o n a l  s e c u r i t i e s  

exchange.  

Bas ic  and Supplcmer~tary  S t i p u l a t i o n s  

A s  p r e v i o u s l y  no ted ,  counse l  f o r  t h e  p a r t i e s ,  d u r i n g  t h e  

e a r l y  p a r t  of t h e  h e a r i n g ,  e n t e r e d  i n t o  two s t i p u l a t i o n s  which a r e  i n  
-2/ 

ev idence  a s  D i v i s i o n a s  E x h i b i t s  Nos. 1  and 2, r e s p e c t i v e l y .  The 

former  d a t e d  December 13,  1962 and r e f e r r e d  t o  as a "Basic S t i p u l a t i o n B 1  

i s  r e l a t i v e l y  b r i e f  and s t a t e s  i n  s u b s t a n c e  t h a t  a l l  s t i p u l a t i o n s  

o f  f a c t  t h a t  might be e n t e r e d  i n t o  would be wi thout  p r e j u d i c e  t o  t h e  

r i g h t  of  bo th  p a r t i e s  t o  i n t r o d u c e  a d d i t i o n a l  evidence supplementing 

-1 / S e c t i o n  1 9 ( a )  of  t h e  Exchange Act p rov ides  i n  p e r t i n e n t  p a r t :  

"The Commission i s  a u t h o r i z e d ,  i f  i n  i t s  o p i n i o n  such  a c t i o n  is 
necessa ry  o r  a p p r o p r i a t e  f o r  t h e  p r o t e c t i o n  o f  i n v e s t o r s  -

(1) A€ter a p p r o p r i a t e  n o t i c e  and o p p o r t u n i t y  f o r  h e a r i n g ,  by 
o r d e r  t o  suspend f o r  a p e r i o d  not  exceeding twelve months o r  t o  
withdraw t h e  r e g i s t r a t i o n  o f  a n a t i o n a l  s e c u r i t i e s  exchange i f  t h e  
Commission f i n d s  t h a t  such exchange has  v i o l a t e d  any p r o v i s i o n  of 
t h i s  t i t l e  o r  of  t h e  r u l e s  and r e g u l a t i o n s  the reunder  o r  h a s  
f a i l e d  t o  e n f o r c e ,  s o  f a r  as i s  w i t h i n  i t s  power, compliance 
t h e r e w i t h  by a member o r  by a n  i s s u e r  of  a s e c u r i t y  r e g i s t e r e d  
thereon.@@(Emphasisadded.) 

-2 /  D i v i s i o n  E x h i b i t s  w i l l  h e r e a f t e r  be d e s i g n a t e d  "DX," Respondent 's  
E x h i b i t s  "RXu and r e f e r e n c e s  t o  t h e  t r a n s c r i p t  of tes t imony by 
"Rw and t h e  page number. 



t h e  f a c t s  s o  s t i p u l a t e d .  The second o r  "Supplementary S t i p ~ l a t i o n , ~ ~  

(DX-21, dated December 12, 1962 was read  i n t o  t he  t r a n s c r i p t  of 

r eco rd  i n  t o t o ,  a t  pages 85 t o  132 thereof  a t  t h e  r eques t  of counsel 

f o r  t h e  respondent.  S ince  t h i s  s t i p u l a t i o n  comprises 40 pages of 

t e x t  and 6 e x h i b i t s  des igna ted  "A" through "F" i n c l u s i v e ,  which were 

e x t r a c t e d  from the  Commission's o r d e r  f o r  proceedings,  i t  would of 

course unduly extend t h i s  d i s cus s ion  t o  reproduce s a i d  s t i p u l a t i s n  

verbat im here .  Thus, an endeavor w i l l  be made t o  sumarize those  

po r t i ons  only which a r e  bel ieved t o  be ma te r i a l  and necessary t o  

support  t h e  f i nd ings  and conclusions h e r e i n a f t e r  set f o r t h .  I n  t h i s  

regard ,  i t  should a l s o  be noted t h a t  s a i d  s t i p u l a t i o n  fo l lows  c l o s e l y  

t he  s p e c i f i c a t i o n  of charges  set f o r t h  i n  t h e  o rde r  f o r  proceedings,  

using t h e  same paragraph des igna t ions  t he reo f ,  f o r  t h e  purpose of 

f a c i l i t a t i n g  concordance. 

Thus, i n  Sec t ion  I of t h e  Supplementary S t i p u l a t i o n ,  i t  is 

conceded t h a t  t he  f a c t s  s t a t e d  i n  A r t i c l e  I of t h e  Conunissionls 

o rde r  f o r  proceedings a r e  t r u e  and c o r r e c t .  The f a c t s  s o  s t i p u l a t e d  

a r e  b r i e f l y  t h a t  t h e  names and d a t e s  of t enure  of o f f i c e r s ,  d i r e c t o r s  

and execut ive  committee members of t h e  Exchange(together wi th  t h e  

s t a t i s t i c a l  and f i n a n c i a l  d a t a  regard ing  the  companies whose s ecu r i -

t ies  a r e  l i s t e d  thereon a s  contained i n  Exh ib i t s  "A8* through "F" of 

s a i d  o r d e r )  a r e  a s  set f o r t h  t h e r e i n .  

I n  Sec t ion  11 of s a i d  s t i p u l a t i o n  t h e  fo l lowinn  a l l e n a -  

t i o n s  contained i n  A r t i c l e  11, Sec t ion  "A1* and paragraphs (11,  (2 ) .  ( 3 1 ,  



(5) and (11)  of  t h e  o r d e r  f o r  proceedings ,  a r e  conceded: 

1. I n  paragraph A ( 1 )  of t h e  s t i p u l a t i o n  i t  i s  admit ted 

t h a t  Operator  Consol idated Mining Company (Ope ra to r ) ,  of which Flach 

was a major s t ockho lde r  and Carter, a l s o  a s t ockho lde r ,  f a i l e d  t o  

f i l e  annual repo.r ts  w i t h  t h e  Exchange f o r  t h e  ca l enda r  y e a r s  1942, 

1943, 1944, 1945, 1946 and 1950 u n t i l  long a f t e r  t h e i r  due d a t e  of 

Apr i l  30 of each succeeding yea r ,  as r e f l e c t e d  i n  t h e  fo l l owing  t ab l e :  

Calendar  11-
Year Due Date Date F i l e d  Del inauency 

1942 Apr i l  30, 1943 Oct. 5 ,  1943 Approximately 6 mos. La te  

1943 II 1944 J u l y  29, 1944 11 311108. 

1945‘ II 1946 NOV. 12, 1946 7 m o s .  "t t  

1946 II 1947 June  30, 1947 1 y r .  6 2 m o s .  " 

1950 11 1951 Aug. 6 ,  1951 4 mos. II " 

2. That  Operator  a l s o  f a i l e d  t o  r e p o r t  (on Form 8-K) t h e  f o l -  

-2/ 
lowing r e p o r t a b l e  even t s  occu r r i ng  i n  1956. 

-1/ The pe r i ods  of del inquency have been supp l i ed  by t h e  Examiner from 
d a t e s  s p e c i f i e d  i n  t h e  s t i p u l a t i o n .  

. 2/ As prev ious ly  noted,  Rule 13a-1 under S e c t i o n  13 (a )  of t h e  Exchange -
Act r e q u i r e s  i s s u e r s  of s e c u r i t i e s  r e g i s t e r e d  on a n a t i o n a l  s e c u r i -  

-. ties exchange t o  f i l e  an annual r e p o r t  w i t h i n  120 days a f t e r  t h e  
c l o s e  of  each f i s c a l  year .  Rule 13a-11 r e q u i r e s  t h a t  a c u r r e n t  r e p o r t  
on Form 8 - K  be f i l e d  w i th in  10 days a f t e r  t h e  c l o s e  of a month i n  
which c e r t a i n  s p e c i f i e d  even t s  have occur red .  



( a )  An assessment i n  May 1956 of 2C per  share on a l l  
-1/ 

outstanding stock,  

(b)  The s a l e  of 22,860 shares of s tockholders who were 

del inquent  i n  paying the  assessment, 

( c )  A cha r t e r  amendment approved by stockholders on 

October 30, 1956 increas ing the  authorized shares from $3 mi l l ion  t o  

$10 mil l ion.  

3.  That Reorganized Carrie S i l v e r  Lead Mines Corporation 

(Reorganized) f a i l e d  t o  f i l e  o r  f i l e d  l a t e  required annual r epor t s ,  a s  

follows: 

Calendar 
Year Due Date Date Fi led  D e 1inquency 

1939 April 30, 1960 J u l y  22, 1940 Approximately 3 mos. Late 

1940 11 1941 June 30, 1941 11 2mos. 

1942 II 1943 Nov. 3 ,  1943 , 6mos.  

1944 n 1945 June 20, 1945 II 21110s. 

1945 II 1946 J u l y  12, 1946 II 2% mos. 

1946 (I 1947 March 9, 1948 II 2 years 

4. That Consolidated Vi rg in ia  Mining Company (Consolidated) 

f a i l e d  t o  f i l e  o r  f i l e d  l a t e  required annual r epor t s  as follows: 

-11 It should be f u r t h e r  noted t h a t  supporting documentation is in-
eluded i n  the  s t i p u l a t i o n  throughout but i t  is not deemed necessary 
t o  specify such material  here. 



Calendar  -11 
Year Due Date Date F i l e d  D e l i n ~ u e n c y  

1953 Apr i l  30, 1954 Nov. 24, 1954 Approximately 7  mos. La te  

1954 II 1955 May 25, 1956 t t  1 mo. #I 

1957 I# 1958 June 30, 1958 *# 2 m o s .  

1958 t t  1959 Sept .21,  1959 #B 5 m o s .  " 

5. That  Eureka Company f a i l e d  a l t o g e t h e r  t o  f i l e  a r e p o r t  

w i t h  t h e  Commission f o r  t h e  ca l enda r  yea r  1955. 

I n  S e c t i o n  11, B, of t h e  S t i p u l a t i o n ,  t h e  Exchange 

concedes t h e  fo l l owing  f a c t s  r ega rd ing  t h e  a l l e g a t i o n s  i n  A r t i c l e  11, 

S e c t i o n  "BW, paragraphs ( 1 )  through (14)  of  t h e  o r d e r  f o r  proceedings:  

( 1 )  Tha t  F lach ,  Exchange p r e s iden t  and as p r e s i d e n t  o f  

Manhattan Gold Mines (Manhattan) f a i l e d  t o  r e p o r t  on o r  be fo r e  

January 16, 1949 t o  t h e  Commission and t o  t h e  Exchange (as r equ i r ed  by 
2/ 

Sec t i on  16 (a )  of  t h e  Exchange Act and Rule 16a-1 thereunder)-his  

e l e c t i o n  on January 6 ,  1949 t o  t h a t  o f f i c e  and h i s  b e n e f i c i a l  ownership 

of 6,300 s h a r e s  of i t s  e q u i t y  s e c u r i t i e s ,  such r e p o r t  no t  having been 

C 

-I / With regard  t o  a l l  r e p o r t s  f i l e d  pursuant  t o  t h e  Commissfon~s Rules  
and Regulat ions  i t  should be noted t h a t  t h e  s t i p u l a t i o n  a l s o  

4 i n c ludes  t h e  d a t e s  on which a copy of each r e p o r t  was f i l e d  w i th  t h e  
Exchange as f u r t h e r  r equ i r ed  under such r u l e s .  But s i n c e  t h e s e  
f i l i n g s  appear  t o  have been made i n  v i r t u a l l y  a l l  c a s e s  w i th in  a few 
days  t o  a week of t h e  d a t e  of f i l i n g  w i th  t h e  Commission, t h e  
s p e c i f i c  d a t e s  a r e  no t  cons idered  s i g n i f i c a n t .  The f i l i n g s  them- 
s e l v e s ,  however, o r e  deemed impor tan t  t o  show a c t u a l  o r  c o n s t r u c t i v e  
n o t i c e  by t h e  Exchange of  a l l  f a c t s  revea led  thereby .  

-2/ See f o o t n o t e  on page 9 ,  supra .  

http:Sept.21


f i l e d  u n t i l  June 13, 1949 o r  approximately f i v e  months late; a l s o ,  

h i s  r e c e i p t  of an  op t ion  t o  buy 55,000 sha re s  dur ing  t h e  month of 

August 1940 a r e p o r t  of which was not  f i l e d  u q t i l  J u l y  23, 1951 o r  

more than  e leven  months l a t e .  

( 2 )  That  Flach,  while  p re s iden t  of Manhattan, f a i l e d  

t o  f i l e ,  a s  requi red  under t h e  Rule, o r  f i l e d  l a t e , r e p o r t s  of h i s  

t r a n s a c t i o n s  f o r  purchases and s a l e s  of s t ock  of t h a t  company, as 

r e f l e c t e d  by t h e  £01 lowing t a b l e :  

PURCHASES 

Number of Due d a t e  of Approximate 
Shares  Per iod  Report Date F i l e d  D e 1 inquency 

May 1950 June  10, 1950 J u l y  23, 1951 1 year  l a t e  

June 1950 J u l y  10, 1950 J u l y  23, 1951 lyyear  late 

Jan .  1951 Feb. 10, 1951 J u l y  23, 1951 5% 010s. l a t e  

Aug. 1951 Sept .10,  1951 Dec. 10, 1951 3 mos. late 

Sept.1951 O c t .  10, 1951 Dec. 10, 1951 2 mos. l a t e  

Nov. 1959 Dec. 10, 1959 Sept .  17, 1962 2 y r s . 6  10 mos. la te  

http:Sept.10


SALES-
Number of Due d a t e  of Approximate 

Sha re s  Pe r i od  Report Date F i l e d  Delinquency 

1000 May 1951 . J u n e  10, 1951 J u l y  23; 1951 1%ma. late 

1000 June  1951 J u l y  10, 1951 J u l y  23, 1951 2 weeks late 

1000 J u l y  1951 Aug. 10, 1951 Dec. 10, 1951 4 mos. late 

3000 Sept.1951 Oct. 10,  1951 Dec. 10, 1951 2 mos. late 

2000 Oct. 1951 Nov. 10, 1951 Dec. 10, 1951 1 mo. l a t e  

6000 Dec. 1951 J a n .  10, 1952 Peb. 20, 1952 1%mos. late 

2000 J a n .  1952 Feb. 10, 1952 Feb. 20, 1952 10 days late 

(3 )  1 That  F lach ,  as d i r e c t o r  of Operator  Consol idated 

Mines f a i l e d  t o  r e p o r t  as r equ i r ed  on o r  be fo r e  June  12, 1941 h i s  

e l e c t i o n  on June  2 ,  1941 t o  t h a t  o f f i c e  and h i s  b e n e f i c i a l  ownership o f  

1000 s h a r e s  of i t s  s t o c k ,  such  r e p o r t  no t  having been f i l e d  u n t i l  

September 5 ,  1941 o r  approximately  3 months l a t e ;  and l i kewi se  h i s  

purchase of  102,500 s h a r e s  of s a i d  s t o c k  du r ing  October 1947, a r e p o r t  

of which w a s  no t  f i l e d  u n t i l  J u n e  13, 1949, approximately  1 yea r  and 

7 months a f t e r  i t s  due d a t e  of  November 10, 1947. 

(4) That  Paul  W.  Schwarz, v i ce  p r e s i d e n t  o f  t h e  Exchange 

and i t s  then  chairman of  t h e  Governing Committee, as v i c e  p r e s iden t  and a 

d i r e c t o r  of  Manhattan Gold Mines, sup ra ,  f a i l e d  t o  r e p o r t ,  as r equ i r ed. 
under t h e  Ru le ,  o n  o r  be fo r e  January  16, 1949 h i s  e l e c t i o n  on January  6 ,  

1949 t o  t h e s e  o f f i c e s ,  as wel l  as h i s  b e n e f i c i a l  ownership of 3,'000 

s h a r e s  of i t s  s tock ,  such  r e p o r t  no t  having been f i l e d  u n t i l  J une  13, 

1949, o r  approximately  5 months late; and l i kewi se  f a i l e d  t o  r e p o r t  on 



September 10, 1950 h i s  r e c e i p t  du r ing  August 1950 of an op t ion  t o  

purchase 55,000 s h a r e s  of Manhattan, such r e p o r t  not  having been f i l e d  

u n t i l  J u l y  23, 1951, o r  approximately 10 months l a t e .  

( 5 )  That  Schwarz, as s e c r e t a r y ,  t r e a s u r e r  and d i r e c t o r  

of Pony Meadows Mining Company, f a i l e d  t o  r e p o r t  on August 10, 1950, 

as r equ i r ed ,  h i s  purchase of 3,000 s h a r e s  of i t s  common s tock  dur ing  

J u l y  1950, such r e p o r t  not  having been f i l e d  u n t i l  March 31, 1953 o r  

2 y e a r s  and 7 months l a t e ;  and l ikewise  f a i l e d  t o  r e p o r t  on o r  before  

September 10, 1960 h i s  purchase of 2,000 s h a r e s  of  s a i d  s t o c k  du r ing  

t h e  month of August 1960. 

(6)  That  Schwarz, as s e c r e t a r y ,  t r e a s u r e r  and d i r e c t o r  

of S i l v e r  Divide n i n e s ,  f a i l e d  t o  r e p o r t  on o r  before  December 10, 

1953, am r equ i r ed ,  t h e  purchase of 117,000 s h a r e s  of i t s  s t o c k  du r ing  

November 1953, such r e p o r t  n o t  having been f i l e d  u n t i l  Apr i l  27, 1954 o r  

approximately 4 amnths late. H e  a l s o  f a i l e d  t o  r epo r t  t h e  purchase of  

61,000 s h a r e s  of s a i d  s tock  du r ing  the  ca l enda r  year  1954. 

(7 )  That  Schwarz, whi le  ho ld ing  the  above-mentioned 

o f f i c e s ,  f a i l e d  t o  r e p o r t  t h e  sale of 51,350 s h a r e s  of S i l v e r  Divide 

du r ing  1955, no twi ths tanding  t h e  f i l i n g  (presumably under h i s  supe rv i s ion  

as s e c r e t a r y - t r e a s u r e r  of t h e  co rpo ra t i on )  of annual r e p o r t s  f o r  both of 

t h e  yea r s  1954 and 1955, from which r e p o r t s  such information was omit ted.  

( 8 )  That  Schwarz, as s e c r e t a r y - t r e a s u r e r  and d i r e c t o r  of 

Smuggler Mining Co., Ltd. f a i l e d  t o  r e p o r t  as requi red  on September 25, 

1958 h i s  e l e c t i o n  on September 15, 1958 t o  t he se  o f f i c e s  and h i s  



ownership of  1,000 s h a r e s  of s a i d  company's s t ock ,  such r e p o r t  not  

having been f i l e d  u n t i l  December 2, 1958, o r  approximately 2-L/2 months 

late. 

( 9 )  That  Schwarz, as p re s iden t  and d i r e c t o r  of Comstock- 

Keystone Mining Company f a i l e d  t o  r e p o r t ,  a s  r equ i r ed ,  on o r  before  

March 6,  1948 h i s  e l e c t i o n  t o  t h e s e  o f f i c e s  on February 24, 1948 and 

a l s o  b e n e f i c i a l  ownership of 9,000 sha re s  of i t s  s tock.  He l ikewise 

f a i l e d  t o  r e p o r t  a s  requi red  on o r  before  September 10, 1955 h i s  r e c e i p t  

dur ing  August 1955 of an  op t ion  t o  purchase 250,000 sha re s  of s a id  

company's s tock .  

(10)  That  Archie H. Chevr ie r ,  formerly v i c e  pres ident  of  

t h e  Exchange and chairman of i t s  Governing Committee and as pres ident  

and d i r e c t o r  of l n d u s t r i a l  E n t e r p r i s e s  ( former ly  Best & Belcher Gold 

and S i l v e r  Mining Company), f a i l e d  t o  r e p o r t ,  as r equ i r ed ,  h i s  purchase 

of 23,500 sha re s  of s a i d  company's s t ock  du r ing  August 1958, which 

r e p o r t  became due September 10, 1958 but  was no t  f i l e d  u n t i l  October 8, 

1958, o r  approximately one month l a t e ;  and a l s o  f a i l e d  t o  f i l e ,  w i th in  

t h e  time r equ i r ed ,  r e p o r t s  of t h e  fo l lowing  purchases  and s a l e s  which 

took place t h e r e a f t e r  but which, a s  appears  below, were i n  c e r t a i n  

* i n s t a n c e s  g r o s s l y  unders ta ted :  

* 



PURCHASES 

Number of Due Date Approximate 
Shares  - Period of Report Date F i l e d  Delinquency 

1000 Oct. 1960 Nov. 10, 1960 Feb. 13, 1961 31110s. l a t e  

7000 Nov. 1960 Dec. 10, 1960 Feb. 13, 1961 2 mos. l a t e  

10,200 Oct. 1961 Nov. 10, 1961 Feb. 16, 1962 3 mos. l a t e  

17,450 Nov. 1961 Dec. 10, 1961 Feb. 16, 1962 2 mos. l a t e  

10,500* Dec. 1961 Jan .  10, 1962 Feb. 16, 1962 1 mo. late 

7,100 Jan .  1962 Feb. 10, 1962 Feb. 16, 1962 1 week l a t e  

SALES 

500 J u l y  1959 Aug. 10, 1959 Aug. 27, 1959 2 weeks l a t e  

5450 Oct. 1961 Nov. 10, 1961 Feb. 16, 1962 3 mos. late 

2 140 Nov. 1961 Dec. 10, 1961 Feb. 16, 1962 2 mos. l a t e  

7850* Dec. 1961 Jan .  10, 1962 Feb. 16, 1962 1 mo. l a t e  

450 Jan .  1962 Feb. 10, 1962 Feb. 16, 1962 1 week l a t e  

Whe i n i t i a l  r e p o r t  of these  t r a n s a c t i o n s  was not f i l e d  wi th  t he  Exchange 
u n t i l  March 6,  1962, o r  3 weeks l a t e r .  

(11)  That Chevrier  f a l s e l y  repor ted  h i s  t r a n s a c t i o n s  

i n  I n d u s t r i a l  occu r r ing  dur ing  t h e  month of February 1962, a s  r e f l e c t e d  

i n  t h e  above t a b l e ,  showing purchases of 7,100 sha re s  and s a l e s  of 

450 s h a r e ~ w h e r e a s  h i s  t r a n s a c t i o n s  i n  such s tock  a c t u a l l y  cons i s t ed  

of  t h e  a c q u i s i t i o n  of a t o t a l  of 188,800 sha re s  and t r a n s f e r s  o r  

s o l e s  t o t a l l i n g  191,160 shares .  Corrected r e p o r t s  were f i l e d  by 

Chevrier  on February 19 and 28, 1962, r e s p e c t i v e l y .  

(12)  That  Chevr i e r ' s  t r a n s a c t i o n  i n  I n d u s t r i a l  dur ing  



October,  November, December 1961 and January 1962 were a l s o  f a l s e l y  

r epo r t ed  i n  t h a t  they f a i l e d  t o  d i s c l o s e  a l l  of h i s  t r a n s a c t i o n s  i n  

s a i d  s tock  and l ikewise  t h e  f u l l  e x t e n t  of h i s  holdings.  Amended 

r e p o r t s  f o r  t h e s e  months were l ikewise  f i l e d  i n  t h e  l a t t e r  p a r t  

of February 1962. 

(13)  That Chevrier  as b e n e f i c i a l  owner of more than 

10% of t h e  e q u i t y  s e c u r i t i e s  of Pony Meadows, supra ,  f a i l e d  t o  r epo r t  

h i s  a c q u i s i t i o n  i n  Ju ly  1960 of 164,000 sha re s  of s t ock  i n  s a i d  

company, r ep re sen t ing  10%o r  more t he reo f ;  and a l s o  f a i l e d  t o  r epo r t  

t h e  purchase dur ing  J u l y ~ 1 9 6 0  of  11,000 sha re s  on o r  before  t h e  due 

d a t e  of August 10, 1960 and t h e  purchase of 3,000 opt ioned sha re s  

i n  August 1960 on o r  before  t h e  due d a t e  of September 10, 1960. I n  

a d d i t i o n ,  he f a i l e d  t o  r e p o r t  t h e  s a l e  of 3,000 of such s h a r e s  dur ing  

September 1960 on o r  before  t h e  due d a t e  of October 10, 1960. 

(14)  That Arnold Toews, Exchange member and, as p rev ious ly  

no ted ,  b ro ther - in- law of  Chevr ie r ,  as P re s iden t  and Di rec to r  of Comstock, 

Ltd. ,  f a i l e d  t o  r e p o r t  h i s  e l e c t i o n  t o  t h e s e  o f f i c e s  t oge the r  with 

h i s  b e n e f i c i a l  ownership of 15,000 s h a r e s  of s a i d  company's equ i ty  

s e c u r i t i e s  on t h e  due d a t e  of October 29, 1955, such r epo r t  no t  having 

been f i l e d  u n t i l  March 12, 1956, o r  approximately 4-112 months l a t e .  

(15)  That Toews was e l e c t e d  Vice P re s iden t  and Di rec to r  

of  I n d u s t r i a l  E n t e r p r i s e s  but f a i l e d  t o  r epo r t  such event  t oge the r  

wi th  h i s  b e n e f i c i a l  ownership of 18,000 s h a r e s  of  t h e  s tock  of  s a i d  

co rpo ra t i on  on t h e  due d a t e  of August 24, 1958, such r epo r t  not  having 



been f i l e d  u n t i l  October  3, 1958, o r  approximate ly  1 - 1 / 2  mont l~s  l a t e ;  

and l i k e w i s e  f a i l e d  t o  r e p o r t  t h e  s a l e  of 1 ,000 s h a r e s  of I n d u s t r i a l  

d u r i n g  t h e  c a l e n d a r  y e a r  1958. 

(16)  That  Toews as Vice  P r e s i d e n t  and D i r e c t o r  of 

Sunburs t  Pet roleum C o r p o r a t i o n  ( S u n b u r s t ) ,  f a i l e d  t o  r e p o r t ,  as r e q u i r e d ,  

h i s  e l e c t i o n  t o  such o f f i c e s  on August 12,  1958 t o g e t h e r  w i t h  t h e  num-

ber  of e q u i t y  s e c u r i t i e s  b e n e f i c i a l l y  owned by him, which r e p o r t  became 

due August 22 ,  1958 but  was n o t  F i l e d  u n t i l  September 15 ,  1958, o r  

approximate ly  3  weeks l a t e .  He l i k e w i s e  f a i l e d  t o  r e p o r t ,  ( 1 )  h i s  

purchase  of 61,000 s h a r e s  of Sunburs t  d u r i n g  March 1959, which r e p o r t  

became due Apri 1  10,  1959 but  w a s  n o t  f i l e d  u n t i l  November 2 I ,  1959, 

o r  approx imate ly  7  months l a t e  and ( 2 )  t h e  subsequent  s a l e  of 36,000 

s h a r e s  d u r i n g  t h e  c a l e n d a r  y e a r  1960. 

( 1 7 )  Regarding A r t i c l e  11, S e c t i o n  E, pa ragraph  ( 3 )  of 

t h e  o r d e r  f o r  p roceed ings  t h e  responden t  Exchange concedes  t h a t  d u r i n g  

t h e  p e r i o d  1934 th rough  1961 t h e  Commission, a c t i n g  pursutint  t o  t h e  

p r o v i s i o n s  of S e c t i o n  1 9 ( a ) ( 2 )  of t h e  Exchange Act,  removed from 

l i s t i n g  and r e g i s t r a t i o n  a l l  of t h e  s e c u r i t i e s  l i s t e d  i n  E x h i b i t  F 

inc luded  i n  s a i d  o r d e r  Eor p roceed ings  t o t a l l i n g  27. 

(18)  Regarding A r t i c l e  11, S e c t i o n  E, pa ragraph  ( 7 )  

of s a i d  o r d e r ,  t h e  Exchange a d m i t s  t h e  d a t a  con ta ined  i n  E x h i b i t  C 

a t t a c h e d  t o  t h e  o r d e r  f o r  p roceed ings  compris ing e x t e n s i v e  f i n a n c i a l  

and s t a t i s t i c a l  i n f o r m a t i o n  r e g a r d i n g  t h e  42 companies l i s t e d  on  t h e  

Exchange i n  r e s p e c t  o f  n e t  a s s e t s  o r  d e f i c i t s ,  income and expense ,  

s o u r c e  of  income, n e t  income o r  l o s s ,  number of s h a r e s  o u t s t a n d i n g  a t  



January 1962 and total shares traded in 1961. However, respondent 

does not admit the allegations in paragraph ( 7 )  on page 12 of the 
s 


order for proceedings to the effect that 22 of the companies listed 
. 
"are substantially inactive or dormantM and that 20 of the active 


companies "have net losses .li 

(19) Regarding Article I I ,  Section E, paragraph ( 8 )  of 

the order for proceedings, the Exchange admits the data contained in 

Exhibit E attached to the order for proceedings regarding the above- 

mentioned 42 listed companies in respect of the number of shares 

outstanding, the number of stockholders, the number and percentage of 

shares "held by insidersu and the summary of such data contained 

in paragraph ( 8 )  on page 12 of the order for proceedings reading: 

"According to Exhibit E hereto, 20 of the 42 listed 

,companies have less than 500 stockholders. 	In 28 companies 

holdings by officers, directors and beneficial owners of 

more than 10 percent of the outstanding stock are in excess 

of 202 of the outstanding stock and in 10 of these, holdings 

by such persons amount to over 509. of the outstanding stock." 


(20) In the final paragraph of the supplementary stipula- 


tion admissions were made regarding statements and documentary material 


referred to in paragraph (9) of wrticle 11, Section A, of the order for 


proceedings. However, at the conclusion of the reading of the stipula- 
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tion into the record, a colloquy occurred between counsel for the 

; 

.\. 	 parties at pages 129 to 131 inclusive of the transcript, resulting in 

withdrawal of this portion of the stipulation. Additionally, it should 

be noted that counsel for the respondent thereupon moved that all 

allegations in the stipulation regarding occurrences taking place prior 



t o  J u l y  26, 1959, o r  t h r e e  y e a r s  p r i o r  t o  t h e  d a t e  of  t h e  Commissionts 

o r d e r  f o r  p roceed ings ,  be s t r i c k e n  from t h e  ev idence  on t h e  ground 

t h a t  t h e y  a r e  i r r e v e l a n t  and immate r i a l  and o n  t h e  f u r t h e r  ground 

of some s o r t  of e q u i t a b l e  e s t o p p e l  by r e a s o n  of t h e  c o n s i d e r a b l e  

l a p s e  of t ime between such  o c c u r r e n c e s  and t h e  i n s t i t u t i o n  of p ro -

ceed ings .  T h i s  mot ion was den ied  by t h e  examiner as b e i n g  w i t h o u t  

m e r i t  f o r  t h e  r e a s o n s  s t a t e d  i n  t h e  r e c o r d  a t  t h e  pages  above i n d i c a t e d ,  

w i t h  t h e  r e s u l t  t h a t  i n  t h e  p r e s e n t  p o s t u r e  of t h e  c a s e  t h e  s t i p u l a t i o n  

s t a n d s  - excep t  f o r  t h e  r e l a t i v e l y  minor m o d i f i c a t i o n s  no ted  - as a n  

admiss ion by t h e  respondent  of. t h e  f a c t s  s e t  f o r t h  t h e r e i n .  

With t h e  f o r e g o i n g  "BasicI1 and "Supplementary" s t i p u l a t i o n s  

i n  mind, t h e  e v i d e n c e  which w a s  t h e r e a f t e r  i n t r o d u c e d  o n  b o t h  s i d e s  f o r  

t h e  purpose  of  supplement ing t h e  s t i p u l a t i o n s  by such a d d i t i o n a l  f a c t s  

as were deemed n e c e s s a r y  t o  s u p p o r t  t h e  Commiss ion~s  c h a r g e s  and a l s o  

t o  a f f o r d  t h e  respondent  o p p o r t u n i t y  t o  p r e s e n t  i t s  d e f e n s e ,  w i l l  now 

be cons ide red .  

FINDINGS OF FACT AND CONCLUSIONS OF LAW 

I .  A t  t h e  o u t s e t  of  t h i s  d i s c u s s i o n  some f u r t h e r  r e f e r e n c e  

t o  t h e  s t a t u t o r y  scheme o r  c l i m a t e  of  r e g u l a t i o n  of n a t i o n a l  s e c u r i t i e s  

exchanges under t h e  F e d e r a l  s e c u r i t i e s  laws should  be made. Thus ,  as 

counse l  f o r  t h e  D i v i s i o n  p o i n t s  o u t  i n  t h e  b r i e f  ( p p . 1  and 2 ) .  

S e c t i o n  6(a) of  t h e  Exchange Act r e q u i r e s ,  i n  s u b s t a n c e ,  t h a t  a n  a p p l i c a -  

t i o n  f o r  r e g i s t r a t i o n  as a n a t i o n a l  s e c u r i t i e s  exchange s h a l l  c o n t a i n  

an  agreement by t h e  Exchange ' I t 0  comply, and t o  e n f o r c e  s o  f a r  as i s  

w i t h i n  i t s  powers compliance by i t s  members, w i t h  t h e  p r o v i s i o n s  of  



4 

t h i s  t i t l e .  . .and any r u l e  o r  r e g u l a t i o n .  . . t h e r e u n d e r n u  (Underscore  

added.)  I n  t h i s  r e g a r d  i t  shou ld  be noted t h a t  t h e  r e g i s t r a t i o n  a p p l i c a -  

-	 t i o n  of t h e  respondent  h e r e  c o n t a i n s  an  under tak ing  t o  such e f f e c t  s o  t h a t  

i t  w a s  and i s  c l e a r l y  aware of t h e  o b l i g a t i o n  c r e a t e d  t h e r e b y .  

2. S i m i l a r l y ,  S e c t i o n  6 ( b )  of t h e  Exchange Act p rov ides  t h a t  

"no r e g i s t r a t i o n  [of an  exchange] s h a l l  remain i n  f o r c e  u n l e s s  t h e  -

r u l e s  of t h e  exchange i n c l u d e  p r o v i s i o n  f o r  t h e  e x p u l s i o n ,  s u s p e n s i o n  

o r  d i s c i p l i n i n g  of a member f o r  conduct  o r  p roceed ing  i n c o n s i s t e n t  

w i t h  l u s t  and e q u i t a b l e  p r i n c i p l e s  of t r a d e ,  and d e c l a r e  t h a t  t h e  w i l l f u l  

v i o l a t i o n  of any p r o v i s i o n s  of t h i s  t i t l e  o r  any r u l e  o r  r e g u l a t i o n  

the reunder  s h a l l  be cons idered  conduct o r  p roceed ing  i n c o n s i s t e n t  w i t h  

l u s t  and e q g i t a b l e  p r i n c i p l e s  of t rade."  (Underscore added.)  Here a g a i n ,  

t h e  C o n s t i t u t i o n  of t h e  Exchange i n  A r t i c l e  X X I I I  t he reof  c o n t a i n s ,  i n  

s u b s e c t i o n s  ( b )  and ( c )  of S e c t i o n  5 t h e r e o f ,  p r o v i s i o n s  t o  similar 

e f f e c t .  

3. From t h e  f o r e g o i n g  i t  i s  c l e a r  t h a t  a n a t i o n a l  s e c u r i t i e s  

exchange from i t s  very  i n c e p t i o n  i s  p a t e n t l y  on n o t i c e  o f  i t s  o b l i g a -

t i o n  t o  comply w i t h  a l l  a p p l i c a b l e  p r o v i s i o n s  of t h e  Exchange A c t  and 

t h e  Commission's r u l e s  and r e g u l a t i o n s  the reunder  i n  t h e  conduct of a l l  

o f  i t s  a f f a i r s  and o p e r a t i o n s  as a q u a s i - p u b l i c  f a c i l i t y  and a u c t i o n  

mart f o r  t h e  purchase  and s a l e  of s e c u r i t i e s  by and th rough  i ts  members 

on  behalf  of t h e  p u b l i c ;  and f u r t h e r ,  t h a t  such  an  exchange i s  under 

o b l i g a t i o n  t o  i n s u r e  compliance w i t h  t h e  Federa l  s e c u r i t i e s  laws by 



enforcement of i t s  own r u l e s  and r e g u l a t i o n s  by a p p r o p r i a t e  d i s c i p l i n a r y  

a c t i o n  aga ins t  i t s  members where necessary  f o r  t h a t  purpose. Thus, 

f a i l u r e  by a n a t i o n a l  s e c u r i t i e s  exchange i t s e l f  o r  by any of i t s  

members t o  comply wi th  t h e  a p p l i c a b l e  provis ions  of t h e  Federal  

s e c u r i t i e s  laws, p a r t i c u l a r l y  t h e  S e c u r i t i e s  Exchange Act and the  

Commission~s Rules and Regulat ions thereunder ,  would c o n s t i t u t e  grounds 

f o r  withdrawal of r e g i s t r a t i o n  under t he  provis ions  of Sec t ion  1 9 ( a ) ( l )  

of t h e  Exchange ~ c t ,  here inbefore  noted and pursuant t o  which t h i s  

proceeding has been brought.  [ s ee  f o o t n o t e  1  on p. 15, supra.  J 

4.  Turning now t o  a ' d i s c u s s i o n  of t he  evidence,  f u r t h e r  

r e f e r ence  t o  t h e  o rgan iza t ion  of t h e  Exchange at va r ious  t imes du r ing  

t h e  per iod  under review would appear t o  be he lp fu l .  Thus, t h e  record 

shaws t h a t  F lach  has  been p re s iden t  cont inuous ly  s i n c e  1939 and is an 

e x  o f f i c i o  member of t h e  Governing Committee; a l s o ,  t h a t  he appears  t o  

have a c t i v e l y  dominated the management and ope ra t i on  of t h e  Exchange 

except  poss ib ly  du r ing  t h e  s h ~ r t  t ime when Chevrier  became chairman of 

t h e  Governing Committee from January 30, 1962 u n t i l  h i s  r e s i g n a t i o n  

about t h r e e  months l a t e r ,  on March 14, 1962. C a r t e r  has served as 

S e c r e t a r y  of t h e  Exchange s i n c e  1936 and as Chairman of t he  Stock L i s t  

Committee from 1950 u n t i l  h i s  r ecen t  d e a t h  on January 17 of t h e  c u r r e n t  

year .  Schwarz has a l s o  been a member of the  Governing Committee s i n c e  

1950 and w a s  e l e c t e d  i t s  Chairman i n  Apr i l  1962 and Vice P re s iden t  of 

t h e  Exchange at about t h e  same t i m e ,  fo l lowing  t h e  r e s i g n a t i o n  of 



C h e v r i e r .  I t  f u r t h e r  a p p e a r s  t h a t  Schwarz had p r e v i o u s l y  h e l d  bo th  

of t h e s e  o f f i c e s  from 1951 th rough  1956 and d u r i n g  a subsequent  

p e r i o d  i n  1960 and 1961. 

5 .  I n  a d d i t i o n  t o  t h e  f o r e g o i n g ,  Raymond A. Broy h a s  s e r v e d  

c o n t i n u o u s l y  a s  a member of t h e  Governing Committee and as Vice  

P r e s i d e n t  of t h e  Exchange s l n c e  1936 and a member o f  t h e  S t o c k  L i s t  

Committee s i n c e  1950. Walter  D .  F o r s y t h  was a l s o  a member of t h e  

Governing Committee from 1944 t o  1963. C h e v r i e r ,  Schwarz,  Broy and 

F o r s y t h  c o n s t i t u t e d  t h e  Governing Committee d u r i n g  t h e  p e r i o d  from 

J a n u a r y  1957 t o  March 1962 and C a r t e r ,  C h e v r i e r  and Broy comprised 

t h e  S tock  L i s t  Committee d u r i n g  s a i d  p e r i o d ,  which i s  impor tan t  by 

r e a s o n  of  t h e  f a c t  t h a t  a s u b s t a n t i a l  number of  t h e  a c t i v i t i e s  of 

a l l e g e d  misconduct by members o f  t h e  Exchange and i ts  o f f i c e r s  o c c u r r e d  

d u r i n g  t h a t  t ime .  

Membership of  t h e  Exchange and 
T r a d i n g  A c t i v i t i e s  t h e r e o n  

6 .  The membership of t h e  Mining Exchange d u r i n g  t h e  e n t i r e  

p e r i o d  of r e g i s t r a t i o n  as a n a t i o n a l  s e c u r i t i e s  exchange a p p e a r s  to  

have undergone a s low b u t  s t e a d y  d e c l i n e  u n t i l ,  a s  p r e v i o u s l y  no ted ,  

t h e r e  were o n l y  t h i r t e e n  r e g u l a r  memberships as o f  December 1962, of  

whom o n l y  s i x  were a c t i v e l y  engaged i n  t h e  s e c u r i t i e s  b u s i n e s s  a s  

r e p r e s e n t a t i v e s  of b r o k e r - d e a l e r  f i n u s .  Thus,  F l a c h ,  t o g e t h e r  w i t h  

Norman Hudson and Samuel Apple, r e p r e s e n t e d  t h e  R .  L. Colburn Co., a 

c o r p o r a t e  b r o k e r - d e a l e r  r e g i s t e r e d  w i t h  t h i s  Commission and hav ing  



o f f i c e s  i n  Los Angeles and San Franc isco .  Raymond A. Broy, above-

mentioned, and V i c t o r  J .  Herrman represen ted  t h e  Broy Company, a s o l e  

p r o p r i e t o r s h i p  a l s o  r e g i s t e r e d  a s  a broker-dealer .  Forsy th ,  a 

r e g i s t e r e d  b roke r -dea l e r , ac t i ve ly  engaged i n  t r a d i n g  on the  Exchange as 

a s o l e  p r o p r i e t o r s h i p . u n t i 1  h i s  dea th  i n  1963 dur ing  t h e  pendency 

of t h e s e  proceedings.  Chevr ie r ,  a s o l e  p r o p r i e t o r  and r e g i s t e r e d  

broker -dea le r ,  became a member of t h e  Exchange i n  February 1953 

and a c t i v e l y  engaged i n  t r a d i n g  u n t i  1 he was suspended f o r  misconduct' ' 

by t h e  Exchange i n  June  1962. The remaining members of t h e  Exchange 

were r e l a t i v e l y  i n a c t i v e  except  C a r t e r  who engaged i n  a few t r a n s -  

a c t i o n s  i n  s e c u r i t i e s  but w a s ,  of course ,  a l s o  a c t i v e  i n  t h e  manage- 

ment of t h e  Exchange i n  connect ion w i t h  h i s  o f f i c i a l  d u t i e s  a s  

Sec re t a ry .  

7. By way of summary, i t  should be noted t h a t  dur ing  the  

pas t  t e n  yea r s  v i r t u a l l y  a l l  of t h e  a c t i v e  t r a d i n g  on t h e  f l o o r  of  t h e  

Exchange was conducted by o r  through Flach,  Broy, Herrman and Chevr ie r ,  

w i t h  F lach  a c t i n g  a s  f l o o r  t r a d e r  f o r  Colburn & Co. and manager of i t s  

San Franc isco  Branch O f f i c e  and wi th  Broy and Herrman performing 

similar func t ions  f o r  t h e  Broy Company. 

L i r t e d  I s8ue re  and t h e i r  F inanc i a l  S t a t u s  

8. As previous ly  noted,  t h e r e  were approximately 42 companies 

whose s e c u r i t i e s  were l i s t e d  on t h e  Exchange dur ing  t h e  per iod  wi th  which 

w e  are c h i e f l y  concerned and of t h e s e  i t  is conceded t h a t  t h e  s e c u r i t i e s  

of on ly  about 26 had a book value i n  excess  of 1C per  sha re  and ranging  



between 1bC and $ 1  p e r  s h a r e ,  w i t h  t h e  v a s t  m a j o r i t y  b e i n g  l e s s  than  

25C. Moreover, 9  of t h e  companies l i s t e d  r e p o r t e d  n e t  a s s e t  d e f i c i t s  

and consequen t ly  z e r o  book v a l u e .  A d d i t i o n a l l y ,  t h e  a v e r a g e  market 

p r i c e  of  s h a r e s  t r a d e d  o n  t h e  Exchange d u r i n g  t h e  decade commencing 

i n  1951 ranged from a l o w  of  7C p e r  s h a r e  i n  1953 t o  a h i g h  of  26C 

i n  1956. The t o t a l  number of  i s s u e s  t r a d e d  d u r i n g  t h e  same per iod  

ranged from a low o f  41 i n  1953 t o  a h i g h  of  56 i n  1956. 

F a i l u r e  of t h e  Exchange t o  Enforce  
t h e  Repor t ing  Requirements o f  t h e  
Exchange Act by L i s t e d  I s s u e r s  

g ,  I t  w i l l  be r e c a l l e d  t h a t  S e c t i o n  1 3 ( a )  of t h e  Exchange Act 

r e q u i r e s  e v e r y  i s s u e r  of s e c u r i t i e s  r e g i s t e r e d  on a n a t i o n a l  s e c u r i -  

t ies  exchange t o  f i l e  a n  annual  r e p o r t  f o r  each f i s c a l  y e a r  w i t h i n  

120 days  a f t e r  t h e  c l o s e  t h e r e o f  and Rule 13a-11 t h e r e u n d e r  r e q u i r e s  

such  i s s u e r s  t o  f i l e  i n t e r i m  c u r r e n t  r e p o r t s  d i s c l o s i n g  any m a t e r i a l l y  

important  e v e n t s  i n v o l v i n g ,  f o r  example,  t h e  c o r p o r a t e  s t r u c t u r e  and 

c a p i t a l i z a t i o n  of  t h e  company, s t o c k h o l d e r  a s s e s s m e n t s ,  mergers ,  major  

a c q u i s i t i o n s  o r  s a l e s  o f  assets and t h e  l i k e .  S i m i l a r l y ,  S e c t i o n  1 6 ( a )  

of  s a i d  Act and Rule 16a-1 t h e r e u n d e r  r e q u i r e s  a l i s t e d  c o r p o r a t i o n  t o  

f i l e  c u r r e n t  r e p o r t s  r e f l e c t i n g  changes  i n  o f f i c e r s  and d i r e c t o r s  and 

ownership o f  t h e  e q u i t y  s e c u r i t i e s  of  t h e  c o r p o r a t i o n  by a l l  of  such 

o f f i c e r s ,  d i r e c t o r s  and owners of more t h a n  10% of  s u c h  e q u i t y  

G e c u r i t i e s  o u t s t a n d i n g  - w i t h i n  t e n  days  a f t e r  occurence  of  such  

e v e n t s ;  a l s o  a l l  t r a d i n g  a c t i v i t i e s  i n  such  s e c u r i t i e s  by such  l l i n s i d e r s . l '  



10. Numerous and r epea t ed  v i o l a t i o n s  of t h e  r e p o r t i n g  requi re -  

ments of both of t h e  above-mentioned Sec t ions  of t h e  Exchange Act and 

t h e  Rules and Regulat ions thereunder  have been set f o r t h  i n  g r e a t  

d e t a i l  i n  t h e  s t i p u l a t i o n  a l r eady  d i scus sed  and summarized above. L t  

i s  t h e r e f o r e  deemed necessary  h e r e i n a f t e r  on ly  t o  supplement such 

m a t e r i a l  by a n a l y s i s  of t h e  evidence t end ing  t o  show t h e  degree  of 

c u l p a b i l i t y  and i t s  sou rce  i n  r e s p e c t  of t h e  va r ious  l i s t e d  i s s u e r s  and 
,I 

o f f i c i a l s  involved.  

Operator  Consol idated Mining C~mpany 

11. As prev ious ly  noted and a t  r i s k  of some r e p e t i t i o n ,  

Operator  f a i l e d  t o  f i l e  annual r e p o r t s  f o r  t h e  ca l enda r  y e a r s  1942, 1943, 

1944, 1945, 1946 and 1950 wi th  de l inquenc i e s  ranging from one t o  s i x  

months beyond t h e  due d a t e s  of such r e p o r t s .  And, i n  t h i s  regard i t  

should a l s o  be noted t h a t  such de l inquenc i e s  occurred whi le  F lach  was a 

major s tockholder  and d i r e c t o r  and C a r t e r  was a l s o  a s tockholder  of t h e  

company - and, d e s p i t e  t h e  f a c t  t h a t  C a r t e r ,  as S e c r e t a r y  of t h e  Mining 

Exchange, had rece ived  warning letters from t h e  s t a f f  of t h e  Commission 

c a l l i n g  h i s  a t t e n t i o n  t h e r e t o .  Moreover, such$el inquenc ies  were 

admi t t ed ly  revea led  on t h e  f a c e  of t h e  r e p o r t s  themselves.  

12. Addi t iona l ly ,  t h e  record  shows t h a t  Operator  l ev i ed  a n  

assessment of 2C per  s h a r e  on i t s  ou t s t and ing  s tock  i n  May of 1956 and 

t h a t  as a r e s u l t ,  22,860 sha re s  were s o l d  a t  an assessment s a l e  

because of  non-payment by t h e  ho lde r s  t h e r e o f .  None of  t he se  even t s  

were r epo r t ed ,  however, by Operator ,  a s  r equ i r ed  by Rule 13a-11. 



13. The record also shows that in October 1956 Operator effec- 


ted a charter amendment increasing the authorized capitalization of 


the company from 3 million to 10 million shares. And, although this 


action was communicated to all registered stockholders and was there- 


fore known or should have been known by both Flach and Carter as 


stockholders of Operator and principal officers of the Mining Exchange, 

.-

Operator again failed to file a current report reflecting these 

events during 1956. Subsequently, the Commission instituted delisting 

proceedings against Operator pursuant to Section 19(a)(2) of the 

Exchange ~ c tin March 1957 which resulted in withdrawal of its securi- 

ties from listing on the Exchange on the basis of a number of violations 

including thoaediscussed above. See Operator Consolidated Mininq 

Company, supra, 39 S.E.C. 580 at p. 584 (1959). 

14. Notwithstanding the circumstances descri'bed above, 


the respondent Exchange took no disciplinary or corrective action 


against Operator until after the delisting proceedings had been 


instituted by the Commission, at which time the Exchange suspended 


trading in its stock. Such belated action of course clearly reflects 


an attitude of indi£.ference and neglect.of its obligation to enforce 


the applicable provisions of the Exchange Act and the Comission's 


. Rules and Regulations thereunder, and the Examiner so finds. 


Reorganized Carrie Silver Lead Mines Corporation 


1 5  As previously noted, the above-mentioned company filed 


late annual reports for the calendar years 1939, 1940, 1941, 1943, 




1945, 1946 and 1947 i n  v i o l a t i o n  of S e c t i o n  13(a)  of t h e  Exchange Act 

and Rule 13a-1 thereunder ,  with de l inquenc ies  i n  such f i l i n g s  ranging 

from two t o  e leven  months. Here a l s o ,  t h e  Mining Exchange had 

rece ived  warning letters from t h e  Commission's s t a f f  regard ing  the  late 

f i l i n g s  which were,of course ,  a l s o  revea led  on t h e  f a c e  of t h e  r e p o r t s  

theniselves. Again, no a c t i o n  was taken  by t h e  Exchange t o  enforce 

compliance wi th  t h e  Rule d e s p i t e  t h e  f a c t  t h a t  t h e  v i o l a t i o n s  were 

f l a g r a n t  and r epea t ed ,  r e s u l t i n g  i n  t h e  withdrawal of t h e  s tock  

from l i s t i n g  i n  1949 by o r d e r  of t h e  Commission pursuant  t o  Pro-

ceedings  under Sec t ion  1 9 ( a ) ( 2 )  of t h e  Exchange Act. See Reorganized 

C a r r i e  S i l v e r  Lead Mines Corporat ion,  supra ,  29 S.E.C. 49, (1949). 

Consol idated V i r g i n i a  Mining Company 

16. The record  shows t h a t  du r ing  October 1956 Consol idated 

acqui red  Hampton Mining Company by i ssuance  and d i s t r i b u t i o n  of 

12,475,375 sha re s  of Consol idated s tock  d i r e c t l y  t o  t h e  shareholders  

of Hampton i n  exchange f o r  t h e i r  Hampton s tock .  No c u r r e n t  r epo r t  

of t h i s  t r a n s a c t i o n  was f i l e d  w i th in  t e n  days a f t e r  t h e  event ,  as 

r equ i r ed  by Rule 13a-11 and r e p o r t i n g  Form 8-K thereunder .  I n  February 

1957 t h e  Coamission i n s t i t u t e d  d e l i s t i n g  proceedings under Sec t ion  19(a) (2)  

of t h e  Exchange Act  a g a i n s t  Consol idated.  T h e r e a f t e r ,  Consol idated 

f i l e d  t h e  overdue annual r e p o r t  f o r  1956 on Hay 20, 1957, con ta in ing  

i r o n i c a l l y ,  t he  fo l lowing  s i g n i f i c a n t  d i s c lo su re :  "The r e g i s t r a n t  



is reporting herein certain previously unreported transactions subject 


w to Form 8-K during.1956." This statement of course referred to the 


Hampton acquisition described above, thus indicating an admission of 
. 
violation by the issuer of the reporting requirements mentioned, plus 


actual notice to officials of the Exchange of such violation. 


Nevertheless, the evidence shows that respondent took no action, 


disciplinary or otherwise, and merely awaited the outcome of the 


proceedings by the Commission which resulted in a delisting order 


in February 1960. (See Consolidated Virginia Mining Company, supra, 


39 S.E.C. 705.) 


17. The record also shows repeated violations of Rule L3a-1 by 

Consolidated in its failure to file annual reports for the calendar 

years 1953, 1955, 1957 and 1958 with delinquencies ranging from one to 

seven months - notwithstanding receipt of warning letters from the staff 

of the Commission, thus compounding the violations described. 

18. Finally, by reason of the repeated and flagrant delinquen- 


cies in the filing of required reports by Consolidated and a number of 


other listed issuers, certain members of the Commission's staff conferred 


with Carter and Flach with a view to securing the cooperation of the 


Exchange and its officials in correcting the situation which, by that 


time, had become a matter of deep concern. AS a result of these dis- 


cussions a detailed chart conteining a summary of the reporting obliga- 


tions of listed issuers was prepared by the staff and 100 or more copies 


6 



thereof furnished to the Exchange for distribution to its members and 


listed issuers, together with transfer agents, attorneys and others 


concerned. However, notwithstanding this effort to achieve compliance, 


the results were negligible. 


Apex Minerals Corporation 


19. The record shows that Apex filed a current report on 


Form 8-K for the months of January and February, 1961 on March 13, 1961 


stating that a proposed recapitalization and merger with two other 


corporations, with Apex as the surviving corporation, would be subini tted 


for stockholder approval at an annual meeting to be held on March 20, 


1961. The plan involved a reverse split of the Apex stock and an 


increase in its par value from 10C to $1 per share; also an increase in 


the authorized capital and issuance of a half million shares of new 


Apex stock for the purpose of acquiring Interstate Oil and Development 


Corporation (Interstate) and Churchill Exploration Corporation (Churchill) 


in effectuation of the proposed merger with these companies. 


20. The current report above mentioned included a proxy state- 


ment which did not contain required financial statements of the two 


companies to be acquired. Upon examining the report, Carter advised Apex 


of the absence of the financial statements but failed to take any other 


action. Subsequently, the 8-K report for March, aforesaid, was amended 


on June 25, 1962 in which i t  was disclosed that said proxy statement had 


not been submitted to the Commission prior to its use, as required by 




Regulat ion 14 under Sec t ion  14(a)  of t h e  Exchange Act. On April 10, 

1961 Apex f i l e d  an a d d i t i o n a l  8-K r e p o r t  s t a t i n g  t h a t  t h e  s tockholders  

had approved t h e  merger but aga in  t h e  f i n a n c i a l  s ta tements  of the two 

companies t o  be acqui red  were omit ted.  

21. Ln view of '  t h e s e  d e f i c i e n c i e s ,  C a r t e r  wrote t o  Apex on 

Apr i l  1 ,  1961 r eques t i ng  t h a t  t h e  f i n a n c i a l  s ta tements  be suppl ied ,  
,-

whereupon Apex forwarded c e r t a i n  f i n a n c i a l  d a t a ,  c o n s i s t i n g  of an . 

u n c e r t i f i e d  b a l a n c e ' s h e e t  f o r  I n t e r s t a t e  da ted  December 31, 1960'0nI.~,  

and a c e r t i f i e d  f i n a n c i a l  s ta tement  da ted  December 31, 1959 f o r  

Church i l l ,  t oge the r  w i th  an u n c e r t i f i e d  balance shee t  dated Apri l  14,  

1961. Despi te  t h e  admitted inadequacy of t he  material supp l i ed ,  

t h e  Mining Exchange aga in  took no f u r t h e r  ac t i on .  

22. The record shows and i t  is  not d i spu ted ,  t h a t  under 

Rule 14a-6 of Sec t ion  14 of t h e  Exchange Act, as noted above, a l l  

proxy ma te r i a l  must be submitted t o  t h e  Commission p r i o r  t o  i t s  use s o  

t h a t  t he  use of this ma te r i a l  by Hpex without  such submission i s  c l e a r l y  

a v i o l a t i o n  of s a i d  s e c t i o n  and ru l e .  Horeover, Foxm 8-K r e q u i r e s  an 

i s s u e r ,  i n  r e p o r t i n g  a merger wi th  o r  a c q u i s i t i o n  of o t h e r  companies, 

t o  f i l e ,  cu r r en t  balance s h e e t s  f o r  such company, t oge the r  wi th  p r o f i t  

and l o s s  s ta tements  f o r  t h e  t h r e e  most r ecen t  p r i o r  yea r s .  Thus, under 

t h e  circumstances r e l a t e d ,  i t  i s  c l e a r  t h a t  t he  f i n a n c i a l  s ta tements  

f o r  Churchi l l  and I n t e r s t a t e  f a i l c d  t o  meet t he  requirements of Form 

8-K under Rule 138-11. L t  i s  a l s o  c l e a r  and t h e  Examiner f i n d s  t h a t  

t h e  f e e b l e  e f f o r t s  of t h e  Exchange t o  e f f e c t  compliance here  with t h e  



applicable Rules and Regulations of the Commission fall far sport 


of what was reasonable and necessary under the circumstances. 


Ambrosia Minerals, Inc. 


23. The record shows that Ambrosia filed an application for 


registration on May 11, 1956 and submitted financial statements 


certified by one Hinton W. Haynes, secretary-treasurer of the corpora- 


tion. Under Rule 12b-2 of the Exchange Act, financial statements 


filed in connection with an application for listing are required to 


be certified by an independent public accountant and inasmuch as 


Haynes was an officer of the company, it is obvious that his certifica- 


tion failed to comply with the rule and is therefore in violation 


thereof. 


24. Moreover, the record shows that Flach and Carter were 

both acquainted with officials of Ambrosia at the time application 

for listing was made. Furthermore, Flach received from such officials 

an option to purchase 6,000 shares of Ambrosia stock at $1 per share -
after the application for listing had been filed but prior to its 

approval and certification. It also appears that nu consideration 

was given by Flach for said option. On June 11, 1956 the stock opened 

for trading at $1.25 per share and a few days later Flach exercised 

his option to the extent of 2,000 shares. 

25. The testimony shows, and it is not disputed, that Flach 


examined both the application of hbroaia for listing on Form 10 and 




also an 8-K current report for July, 1956, but did not take note that 

the financial statement had been certified by Haynes as an independent 

- accountant whereas, in fact, he was,ae noted,an officer and part of the 

management of the corporation. In view of Flach's experience of over 

twenty years as,President of the Exchange, such an oversight was at 

best grossly negligent and is not helped by his acceptance and exercise 

of a gratuitous option at the time the application was being considered 

and acted upon by the Exchange. 

Eureka Company 

26. The above listed company failed to file an annual report 

for the calendar year I955 and since there is no explanation. or 

extenuating circumstance of record it is clear, and the Examiner finds, 

that such omission resulted in a violation of Section 13a of the Exchange 

Act and Rule 13a-1 thereunder. An issuer's failure to file an annual 

report also, of course, placed the Exchange on notice of the violation. 

In addition, the record shows that the Exchange received warning 

letters from the staff of the Commission calling attention to the above 

i violation,and notwithstanding took no action whatever to enforce 

I compliance. Moreover, and despite such violation, the Exchange sub- 

sequently approved a supplemental application by Eureka for listing'an 

additional 2,000,000 shares of its stock. Shortly after this event, 

however, the Commission instituted proceedings under Section 19(a)(2) 

of the Exchange Act which resulted in an order delisting the stock 

in July 1958. 



27. Under t h e  c i r c u m s t a n c e s  r e l a t e d ,  t h e  f a i l u r e  of t h e  

Exchange t o  t a k e  a c t i o n  t o  e n f o r c e  compliance w i t h  t h e  r e p o r t i n g  

requ i rements  of t h e  Commission's Rules  and R e g u l a t i o n s ,  t o g e t h e r  w i t h  

i t s  approva l  of  a n  a d d i t i o n a l  l i s t i n g  by thb company i n  t h e  f a c e  of t h e  

v i o l a t i o n  c i t e d , i s  f u r t h e r  ev idence  o f  t h e  u t t e r  f a i l u r e  and n e g l e c t  

of  t h e  Exchange t o  l i v e  up t o  i t s  o b l i g a t i o n  t o  e n f o r c e  compl iance  by 

i s s u e r s  of l i s t e d  s e c u r i t i e s  w i t h  t h e  a p p l i c a b l e  Rules  and R e g u l a t i o n s  

under t h e  Exchange Act.  I n  a d d i t i o n ,  f u r t h e r  e v i d e n c e  of  r e p o r t i n g  

v i o l a t i o n s  was adduced i n  r e s p e c t  of  two o t h e r  companies,  namely, 

Comstock, L td . ,  and I n d u s t r i a l ' E n t e r p r i s e s ,  Inc . ;  b u t ,  s i n c e  t h e s e  

companies a r e  a l s o  charged  w i t h  f r a u d  and d e c e i t  a l l e g e d l y  p e r p e t r a t e d  

b o t h  by o f f i c i a l s  o f  such i s s u e r s  and by c e r t a i n  members of  t h e  Mining 

Exchange, it is deemed a p p r o p r i a t e  to c o n s i d e r  below s u c h  r e p o r t i n g  

v i o l a t i o n s  t o g e t h e r  w i t h  t h e  a l l e g a t i o n s  o f  f r a u d .  

F raudu len t  A c t i v i t i e s  of  C e r t a i n  L i s t e d  I s s u e r s  
and Members o f  t h e  Exchange 

Coms t o c k ,  Ltd .  

28. The e v i d e n c e  shows t h a t  t h e  above-named c o r p o r a t i o n  had 

been i n a c t i v e  and p r a c t i c a l l y  dormant f o r  a c o n s i d e r a b l e  p e r i o d  of  t ime 

p r i o r  t o  1954 and t h a t  a l a r g e  amount o f  i t s  common s t o c k  w a s  owned by 

a deceden t  e s t a t e  a d m i n i s t e r e d  by t h e  Wel ls  Fargo Bank of  San F r a n c i s c o .  

The s t o c k  of t h e  company was n o t  t h e n  l i s t e d  o n  t h e  Exchange and some 

t ime  d u r i n g  1954 C h e v r i e r  purchased a b lock  of  200,000 s h a r e s  th rough  
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the Wells Fargo Bank at a price of approximately $7,000, representing 

less than one cent per share. The testimony further ,shows, and it 

is not disputed, that the corporation h6d virtually no assets of sub- 

stantial value at the time of Chevrier's purchase and that the 


company's capitalization consisted of 1 million shares of authorized 


common stock of which 700,000 shares were then outstanding in the 


hands of approximately 300 stockholders. 
 _ .. .--
29. After making the above-mentioned purchase Chevrier 


acquired an additional 100,000 shares in the over-the-counter market 


at various prices ranging from 3C to 10C per share, with the result 


that his ownership totalling 300,000 shares gave him assured working 


control, and enabled him to proceed imediately to reorganize the 


management of the corporation, making himself president and Carter vice 


president end director. 


30. Application for listing Comstock,prepared by one Ralph 


Tucker an attorney of Reno, Nevada, was thereafter filed in the fall 


of 1955. Certain difficulties arose in connection with the application 


on Form 10 whereupon Carter, at Chevrier's request, prepared a Form 8-K 


Amendment with the view of correcting the deficiencies in said applica- 


tion. For his services in this and related matters Chevrier awarded 


Carter 10,000 shares of stock. Thus, the evidence shows that Carter 


acted in dual capacities, to wit: by participating in the preparation 


of an application for listing by an issuer in which he had a substantial 


interest and, at the same time, as one of the principal officers of the 
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Mining Exchange ,and a  member of i t s  Stock List Committee,by reviewing 

and tbprocessing" t h e  same a p p l i c a t i o n  t o  ready i t  f o r  approval by t h e  

Governing Committee of the  Exchange which r e g i s t e r e d  t h e  s tock  f o r  t r ad ing  

on o r  about November 19, 1955. 

31. S h o r t l y  a f t e r  acqu i r ing  e f f e c t i v e  c o n t r o l  of Comstock 

Chevr ie r  secured a  l e a s e  on a quick s i l v e r  mine loca ted  i n  

Cloverda le ,  C a l i f o r n i a ,  and i n  connect ion therewi th  advanced t o  t h e  

co rpo ra t i on  $45,000 f o r  ope ra t i on  of t he  proper ty ,  r e c e i v i n g  i n  con-

s i d e r a t i o n  t h e r e o f ,  285,000 sha re s  of t h e  company's s tock .  The opera- 

t i o n  of t h e  mine proved unpro f i t ab l e ,  however, and i t  w a s  later shut  

down. During t h e  per iod  of ope ra t i on  i t  should be noted t h a t  Carter 

ac t ed  as pay mas te r  f o r  t h e  company. 

32. Some t i m e  a f t e r  t h e  shutdown of t h e  mine and i n  t h e  f a l l  

of 1956 one David Alison,  who was then  engaged i n  t he  product ion 2nd 

marketing of charcoa l  i n  C a l i f o r n i a ,  inqui red  of Chevrier  whether he 

would be i n t e r e s t e d  i n  e f f e c t i n g  a merger between Comstock and t h e  

Cbuntry Club Charcoal Corporat ion (Country Club) which was ope ra t i ng  

h i s  charcoa l  bus iness .  ~ l i s o nrepresen ted  t o  Chevr ie r  t h a t  Country 

Club was s p e c i a l i z i n g  i n  t h e  product ion and sale of charcoa l  

b r i q u e t t e s  which had developed i n t o  a tremendous market through t h e  

c u r r e n t  fad  f o r  outdoor  cooking by home owners throughout t h e  country,  

and t h a t  t h e  company had a l r eady  acqui red  t imber r i g h t s  on s e v e r a l  

thousands of a c r e s  i n  C a l i f o r n i a  and a l r eady  had f a c i l i t i e s  i n  o p e r a t i o n  

f o r  product ion of chercaa l .  A s  a r e s u l t  of t h e s e  r e p r e s e n t a t i o n s ,  



Chevrier agreed to the merger, which was arranged during December 

1356. Under the mergeragreement, it was planned to have Comstock 

increase its authorized capitalization frdm 1 to 2% million shares of 

common stock, of which 1% million would be issued for acquisition 

of Country Club. 

33. In addition to Chevrier and Alison, the testimony shows 


that Carter was also present at the meeting; at .which the terms of the 


merger were agreed upon, and that Carter agreed to serve as director 


of Comstock unti 1 a group headed by Alison had succeeded to the control 


of that corporation in pursuance of the merget. Carter continued to 


serve, however, until much later, when he resigned in September 1957. 


3 4 .  During Carter's service as director of Comstock and in 

June 1957 Comstock made application for the supplemental listing of 

the above-mentioned 14 million shares of Comstock issued for acquisi- 

tion of Country Club and in connection with such application represented 

that the 1% million shares was exempt from the rcgistration require- 

ments of the Securities Act on the ground that such shares had been 

issued and distributed under agreements that they be held by the pur- 

chasers for investment. Despite the large number of shares involved 

and his long experience as Secretary of the Mining Exchange, Carter 

accepted the claim of exemption at face value and admitted in his 

testimony that he took no precautionary steps to prevent the resale of 

the stock in possible distribution in circumvention or violation of the 

registration provisions of Section 5 of the Securities Act. 



35. I t  w i l l  be remembered t h a t  p r i o r  t o  t h e  proposed merger 

wi th  Country Club, Chevr ie r  had acqui red  200,000 sha re s  of Comstock from 

t h e  Wells Fargo Bank p lus  100,000 sha re s  i n  t h e  open market and had sub- 

sequent ly  rece ived  285,000 s h a r e s  i n  cons ide ra t i on  of h i s  advances t o  

t h e  company f o r  a c q u i s i t i o n  and ope ra t i on  of t h e  Cloverda le  q i c k  s i l v e r  

mine, making t o t a l  ho ld ings  of 585,000 s h a r e s  ou t  of 700,000 then out -  

s t and ing  and g iv ing  Chevr ie r  undisputed c o n t r o l  of t h e  corpora t ion .  

Pursuant  t o  a l e t t e r  c o n t r a c t  wi th  Alison da ted  December 12, 1956 (DX-19) 

i n  connect ion w i t h  t h e  proposed merger, Chevr ie r  t r a n s f e r r e d  t o  Alison 

and f i v e  o t h e r  i n d i v i d u a l s  a c a n t r o l l i n g  block of 500,000 s h a r e s  of 

Comstock f o r  a t o t a l  cons ide ra t i on  of $125,000 at 25C pe r  sha re  repre-  

sen ted  by s i x  promissory no t e s  da ted  January 1,  1957 and payable Decem- 

ber  31, 1957. These n o t e s  were made by Alison and s a i d  o t h e r  persons,  

each of whom a l l e g e d l y  purchased 90,000 s h a r e s  f o r  $22,500 ( a t  t h e  

c o n t r a c t  p r i c e  of 25C pe r  s h a r e ) ,  w i t h  Alison t ak ing  t h e  remainder of 

50,000 s h a r e s  f o r  $12,500 - making up t h e  t o t a l  of 500,000 sha re s  (DX-18). 

Under t h e  terms of t h e  c o n t r a c t  t h e  s h a r e s  were t o  be he ld  i n  escrow by 

H. Ward Dawson, a t t o r n e y  f o r  Alison, pending execut ion  of t h e  c o n t r a c t .  

The purchase and escrow agreement f u r t h e r  provided t h a t  t h e  purchasers  

had t h e  op t ion  e i t h e r  of paying t h e  n o t e s  when due o r  r e t u r n i n g  t h e  

s tock  t o  ~ h k r i e r .  Thus, t h e  e f f e c t  w a s  t o  g ive  t he  purchasers  o r  

t r a n s f e r e e s  on ly  a  one-year op t ion  on t h e ' s t o c k  which could not  be 

considered a c t u a l l y  so ld  u n t i l  t h e  s tock  had been paid f o r ,  l eav ing  

Chevr ie r  s t i l l  t h e  b e n e f i c i a l  owner t h e r e o f .  

36. I n  i t s  c u r r e n t  r e p o r t  on Form 8-K f o r  February 1957 da ted  

March 11, 1957 and f i l e d  wi th  both t h e  Commission and t h e  Exchange 



Comstock reported t h e  above described t r ansac t ions  a s  a of 

500,000 shares  by Chevrier t o  s i x  purchasers  with the  obvious purpose 

of i nd ica t ing  t h a t  n e i t h e r  Chevrier nor Alison nor any of t h e  s i x  

purchasers would be t h e  bene f i c i a l  owner of 10% or  more of t h e  corpora- -1/ 
t i o n ' s  s tock then  outstanding.  

37. I t  i s  c l e a r ,  however, t h a t  Ca r t e r ,  who l a t e r  became 

escrow agent under the  purchase agreement, knew of t h e  cond i t iona l  

"sale8'  of t h e  500,000 shores and t h a t  t he  8 - K  Report, above mentioned, 

w a s  f a l s e  and misleading i n  r epor t ing  the  t r ansac t ion  a s  a s a l e  whereas 

i n  f a c t  i t  was only an  op t ion ;a l so tha t  under such circumstances Chevrier  

s t i l l  remained the  bene f i c i a l  owner of well  over 10% of t h e  outs tanding  

s e c u r i t i e s  of Comstock, a f a c t  t h a t , i n  i t s e l f ,  requi red  d i s c l o s u r e  

under both Sec t ions  13(a)  and 16(a)  of the  Exchange A c t  t oge the r  wi th  

Rules 13a-11 and l6a-1 thereunder .  Addit ional ly,  t h e  t r ansac t ion  

r e s u l t e d  i n  o t h e r  l i a b i l i t i e s  i n  connection with subsequent events  

involving t h e  r e s a l e  of t he  optioned s tock  under circumstances i n d i c a t -

i n g  a v i o l a t i o n  of Sec t ion  5 of t h e  S e c u r i t i e s  Act as h e r e i n a f t e r  

described.  

-1/ The form 8 - K  r epor t ,  supra ,  s t a t e s  i n  pa r t :  

Item 1 - Changes i n  Control  of Regis t ran t .  

A. H. Chevrier d i d  f i n a l i z e  by p r i v a t e  t r ansac t ion  the  
s a l e  of 500,000 sha res  of t h e  s tock  of t h i s  corpora t ion  
t o  s i x  d i f f e r e n t  persons and A. H. Chevrier  has been 
i n s t r u c t e d  t o  f i l e  Form K r epor t ing  s a i d  s a l e .  No 
person, t he re fo re ,  holds a t  t h e  present  time 10% o r  more 
of r e g i s t r a n t ' s  shares .  (Emphasis added.) 



38; I n  any e v e n t ,  i t  i s  obv ious  o f  c o u r s e  t h a t  t h e  f i l i n g  of  

t h e  f a l s e  and m i s l e a d i n g  r e p o r t  of  C h e v r i e r ' s  h o l d i n g s  was i n  v i o l a t i o n  

o f  t h e  p r o v i s i o n s  above mentioned.  I n d e e d ,  t h e  Commission has  

r e p e a t e d l y  h e l d  t h a t  t h e  requ i rement  t h a t  r e p o r t s  be f i l e d  n e c e s s a r i l y  

embodies t h e  requ i rement  t h a t  such r e p o r t s  be t r u e  and c o r r e c t .  See  

Great Sweet Grass O i l s  L imi ted ,  37 S.E.C. 683,  684 (19571, A f f o d  256 

F  2d 893  (C.A.D.C. 1958) and c a s e s  c i t e d .  Again, t h e  f a c t  t h a t  C h e v r i e r  

and C a r t e r  were bo th  o f f i c e r s  of Comstock and were a l s o  members and 

p r i n c i p a l  o f f i c e r s  of t h e  Mining Exchange a t  t h e  t ime  t h e  f o r e g o i n g  

t r a n s a c t i o n s  and subsequen t  f  i a l i n g s  were made, c l e a r l y  e s t a b l i s h e s  

t h e i r  p a r t i c i p a t i o n  and c o m p l i c i t y  i n  t h e  v i o l a t i o n s  i n d i c a t e d  and t h e  

Examiner s o  f i n d s .  

39. I n  a d d i t i o n  t o  t h e  f o r e g o i n g ,  t h e  ev idence  shows t h a t  

under  d a t e  of  February  4, 1957 Comstock d i s t r i b u t e d  t o  i t s  s t o c k h o l d e r s ,  

"By o r d e r  of  t h e  Board of Di rec to r s ;#  a mimeographed l e t t e r  (DX-6) 

headed "To t h e  s h a r e h o l d e r s  of  Comstock, Ltd. ,"  which l e t t e r  d e s c r i b e d  

i n  glowing terms t h e  merger w i t h  Country  Club and t h e  o p e r a t i o n  and 

b u s i n e s s  p r o s p e c t s  of  t h e  c h a r c o a l  b u s i n e s s .  At tached t o  s a i d  l e t t e r  

t h e r e  were a n  u n c e r t i f i e d  b a l a n c e  s h e e t  of Cornstock as of  Decr~irber 31, 

1956 as E x h i b i t  I ,  a ba lance  s h e e t  r e f l e c t i n g  t h e  a c q u i s i t i o n  of  

Country  Club  as E x h i b i t  11, and n "Pro forma ba lance  s h e e t  of  p r o d u c t i o n  

o f  c h a r c o a l  a s  E x h i b i t  I I I .  A copyas p r o j e c t e d  f o r  t h e  1957 s e o s ~ n ' ~  

of  s a i d  l e t t e r  was r e c e i v e d  by t h e  Mining Exchange and came t o  t h e  

a t t e n t i o n  of C a r t e r  a s  S e c r e t a r y  who a d m i t t e d  r e a d i n g  t h e  l e t t e r  and 

p l a c i n g  i t  i n  t h e  Exchange f i l e s .  C a r t e r  a l s o  admi t t ed  t h a t  he was 



s t i l l  s e r v i n g  a s  a d i r e c t o r  of  Comstock a t  t h e  t ime  but  c l a i m s  he had 

n o t  p a r t i c i p a t e d  i n  any a c t i o n  of t h e  Board of D i r e c t o r s  a u t h o r i z i n g  

d i s t r i b u t i o n  of  t h e  l e t t e r  s i n c e  he c o n s i d e r e d  himself  a d i r e c t o r  oE 

. Comstock i n  "name only" and had assumed t h a t  t h e  l e t t e r  had been pre-  

pa red  and s e n t  t o  s t o c k h o l d e r s  th rough  a c t i o n  of t h e  new management o f  

Comstock under A l i s o n  - p a r t i c u l a r l y  s i n c e  t h e  l e t t e r  d e a l t  i n  l a r g e  

p a r t  w i t h  a d e s c r i p t i o n  o f  t h e  c h a r c o a l  b u s i n e s s  which was under 

A l i s o n ' s  d i r e c t i o n .  I n  any e v e n t ,  t h e  l e t t e r  c o n t a i n e d  a glowing 

d e s c r i p t i o n  of  t h e  c h a r c o a l  o p e r a t i o n  i n  terms t h a t  shou ld  have a roused  

C a r t e r ' s  s u s p i c i o n  bu t  a p p a r e n t l y  d i d .  n o t .  The f o l l o w i n g  e x c e r p t s  are 

i l l u s t r a t i v e :  

"The p r i z e  plum however i s  t h e  270,000 c o r d s  of 
l i v e  oak wood which i s  under  c o n t r a c t  f o r  $1.50 p e r  
c o r d ,  but  which t h e  company i s  a s s u r e d  i t  cou ld  t u r n  
o v e r  w i t h o u t  c u t t i n g  f o r  a p r o f i t  of $1.00 p e r  co rd .oo  

"The r e s e r v e s  of l i v e  oak would r e p r e s e n t ,  t h e r e -
f o r e ,  i n  g r o s s  c h a r c o a l  and b r i q u e t t e s  v a l u e s ,  a lmos t  
$20,000,000.00. 

"The c o s t  f i g u r e s  on  E x h i b i t  111 ( p r o  forma p r o f i t  
and l o s s  s t a t e m e n t )  have i n t e n t i o n a l l y  been doubled i n  
o r d e r  t o  p r o v i d e  f o r  a l l  c o n t i n g e n c i e s .  Even s o ,  your  
company looks  forward t o  a n e t  p r o f i t  i n  e x c e s s  of  
$50,000.00 a  month from c h a r c o a l  o p c r a t i ~ n s . ~ ~  

"This  company's q u i c k s i l v e r  o p e r a t i o n  i n  C l o v e r d a l e  
h a s ,  as you know, been s h u t  down f o r  many months. The 
d i r e c t o r s  have made a r e a p p r a i s a l  of t h e  s i t u a t i o n  and 
i n t e n d  w i t h i n  t h e  n e a r  f u t u r e  t o  pu t  t h e  C l o v e r d a l e  
q u i c k s 1  l v e r  Mine back i n t o  o p e r a t i o n .  Reportb from 
q u a l i f i e d  pe r sons  l e a d  your d i r e c t o r s  t o  b e l i e v e  t h a t  t h e  
q u i c k s i l v e r  o p e r a t i o n  shou ld  be as p r o f i t a b l e  a s  t h e  
c h a r c o a l  b u s i n e s ~ . ~ ~  

http:$20,000,000.00


The  r e c o r d  shows,  and i t  i s  n o t  d i s p u t e d ,  t h a t  t h e  c l a i m  f o r  "a  n e t  

p r o f i t  i n  e x c e s s  o f  $50,000 p e r  month1' w a s  w i t h o u t  any r e a s o n a b l e  b a s i s  

i n  f a c t  and t h a t  t h e  e s t i m a t e  of  t i m b e r  r e s e r v e s  v a l u e d  a t  $20,000,000 

upon c o n v e r s i o n  i n t o  c h a r c o a l  was e q u a l l y  v i s i o n a r y ,  as t h e  u n s u c c e s s f u l  

r e s u l t s  o f  t h e  o p e r a t i o n  and need o f  f u r t h e r  f i n a n c i n g  (as w i l l  a p p e a r  

more f u l l y  be low)  i n d i c a t e d .  C a r t e r  a l s o  a d m i t t e d  t h a t  he  was n o t  aware  

of  any  p l a n s  t o  r e a c t i v a t e  t h e  q u i c k  s i l v e r  mine.  

40. Moreover,  i n  a d d i t i o n  t o  t h e  le t te r  t o  s t o c k h o l d e r s ,  t h e  

r e c o r d  shows t h a t  C a r t e r  as S e c r e t a r y  of t h e  Mining Exchange r e c e i v e d  a 

pamphle t  which was r e f e r r e d  td i n  t h e  t e s t i m o n y  as a "brown brochure"  

( i n  e v i d e n c e  as DX-20)  t i t l e d  "Charcoa l  - a r e p o r t  on o n e  a f  t h e  f a s t e s t  

g r o w i n g  i n d u s t r i e s  i n  t h e  c o u n t r y , "  and c o n t a i n i n g  v i r t u a l l y  t h e  same 

r e p r e s e n t a t i o n s  as t h e  l e t t e r  t o  s t o c k h o l d e r s  r e g a r d i n g  t h e  a s s e t s ,  

o p e r a t i o n s  and  a n t i c i p a t e d  p r o f i t s  o f  Comstock. C a r t e r  a d m i t t e d  r e a d i n g  

t h i s  b r o c h u r e ,  b u t  s t a t e d  t h a t  h e  b e l i e v e d  t h e  r e p r e s e n t a t i o n s  made and 

a g a i n  t o o k  no a c t i o n  t o  a s c e r t a i n  i t s  pu rpose  3r t o  whom i t  was b e i n g  

d i s t r i b u t e d  and a l s o  d i d  n o t  b r i n g  i t  t o  t h e  a t t e n t i o n  o f  t h e  Governink  

Commi t tee. 

41. I n  t h i s  c o n n e c t i o n ,  i t  i s  a l s o  wor thy  t o  n o t e  t h a t  i n  

a d d i t i o n  t o  a d e s c r i p t i o n  o f  t h e  o p e r a t i o n s  and p r o s p e c t s  of  Coun t ry  

C l u b  t h e  Itbrown b rochure"  s t a t e d  t h a t  under t h e  merger  Cnmstock would 

h a v e  t h e  b e n e f i t  o f  t h e  s u p e r v i s i o n  and gu idance  o f  C o l o n e l  T .  R.  

G i l l e n w a t e r s ,  "an i n d u s t r i a l  c o u n s e l  and a t t o r n e y  w i t h  a s t r i n g  o f  

o r g a n i z l i t i o n a l  t r i u m p h s  t o  ( s i c )  h i s  r eco rd . "  I n  h i s  t e s t i m o n y  r e g a r d i n g  

t h i s  matter C a r t e r  a d m i t t e d  t h a t  G i l l e n w a t e r s  was no t  even  c o n n e c t e d  



with  the  company a t  the  time ind ica t ed  - having severed whatever 
+ 

connect ion he had ever  had wi th  the  company some time previously.  

42. I n  any event t he  evidence f u r t h e r  shows t h a t  t h e  brown 

brochure had been and was being d i s t r i b u t e d  by H. C a r r o l l  & Co. (Car ro l l ) ,  

a broker-dealer  f i rm  headed by Howard P. C a r r o l l ,  wf t h  headquarters  l n  

Denver, Colorado and a branch o f f i c e  i n  Beverly Hills, C a l i f o r n i a .  

Ear ly  i n  1957 i t  appears  t h a t  Howard P. C a r r o l l , a f o r e s a i d ,  had 

communicated with Chevrier  and informed him t h a t  h i s  f i rm  was p re sen t ly  

making a market i n  t h e  Comstock s tock  and asked Chevrier  ,what h i s  

i n t e n t i o n s  were regard ing  the  balance of h i s  holdings which then amounted 

t o  approximately 150,000 shares , fo l lowing  de l ive ry  of 500,000 shares  t o  

Alison and h i s  a s soc i a t e s ,  as descr ibed  above. Chevrier  assured Car ro l l  

t h a t  he intended t o  r e t a i n  these  holdings f o r  himself and family;  where- 

upon C a r r o l l  f u r t h e r  revealed t h a t  h i s  f i rm had a l ready  d i s t r i b u t e d  t o  

t he  publ ic  s u b s t a n t i a l  amounts of t he  s tock  which he had obtained from 

Alison and h i s  a s s o c i a t e s  and t h a t  t hese  s h a r e s  were being s o l d  p r inc i -  

p a l l y  through his Beverly H i l l e  o f f i c e .  

43 .  Upon r ece iv ing  t h i s  assurance  from Chevrier  and t o  

f a c i l i t a t e  h i s  d i s t r i b u t i o n  opera t ions ,  C a r r o l l  immediately began t o  

p lace  o rde r s  with Chevrier  t o  purchase shares  of Comstock on t h e  Mining 

Exchange. As a r e s u l t ,  t he  evidence shows t h a t  dur ing  the  period 

March 1  t o  J u l y  31, 1957 158,000 sha re s  of Comstock were t raded  on t h e  

Mining Exchange and t h a t  from March 5  t o  June 20, 1957 a lone ,  Chevrier  



purchased a total of 88,100 shares on the Exchange for the account of 


Carroll at prices ranging between 25C and 36C per share, indicgting a 

I 

market rise of more than 40% in a period of only slightly more than two 

months - without any developments in the history and operations of 

Comstock that could reasonably be considered a basis for such rise. 

The inference therefore would appear to be justified that the market 

behavior of the stock resulted from the manipulative activities of 

Chevrier and Carroll. Moreover, as will appear more fully below, the 

record shows that the Carroll distribution was made by use of misleading 

sales literature including the "brown brochureu and the letter to stock- 

holders, supra, and by what are generally known in the industry as 

"boiler room1' methods. 

44. It is obvious, of course, that Chevrier's motive for 


collaborating with Carroll stemmed from his purpose and intent to recoup 


the substantial investment he had made in Comstock, particularly the 


$45,000 advance for the unsuccessful quick silver mining operation. 

Thus, his participation with Carroll in the market operations in Comstock 

on the Mining Exchange by transactions in Comstock for his own and 

Carroll's account, with knowledge, and for the purpose, of facilitating 

the over-the-counter distribution to the public by Carroll - plus the 

fact that a further source of Comstock shares was the 500,000 share block 

held in escrow but made available to Carroll by the Alison group which 

then controlled Comstock - clearly resulted in violation of Section 9(a)(2) 

of the Exchange Act; such transactions having been made at a time when he 



knew or had reason to believe that the effect of the transactions would 


be, not only to induce trading by others, but also to influence the 

price of the stock - as they did. See Junius A. Richards, 4 S.E.C. 
-1.' 

742 (1939); CE. White d e l d  h C 2 . ,  3 S.E.C. 466 (1938). 

45. Zn addition to the foregoing, counsel for the Division 


contends, in the brief at pp. 45 to 48 inclusive, that the distribution 


by Carroll without registration of the Comstock securities constituted 


a violation of Section 5 of the Securities ~ c t ,  the claimed exemption 


pursuant to Section 4 of said Act as a private placement of securities 


to holders for investment, not being applicable inasmuch as the 500,000 


shares delivered to the Alison group by Chevrier was a controlling block 


and was immediately made available to Carroll, a broker-dealer, for 

-2/ 

resale to the public. See Robert W. Wilson, 39 S.E.C. 752 (1960); 


Cf. also S.E.C. v. ~ulpepper 270 F. 2d 241 (C.A.2, 1959). 

. . 

46. Besides the above-described violation it is pointed out 


by the Division that since Chevrier admitted that a substantial portion 


of his trading in Comstock on the Exchange was for his own account, as 


-11 Chevrier's manipulative ?urpose and intent is further evidenced by 
his assurances to Carroll to retain his personal holdings of 
Comstock - such withholding agreements, by restricting the "floating 
supply" of a security, being characteristic of a scheme to manipu- 
late the price of a stock on an Exchange. rrurelius F. ~e~elice; 
29 S.E.C. 595 (1949) and White Weld & Co., supra. 

-21 In this regard it should also be noted that for services in connec- 
tion with the acquisition of the assets of Charcoal Corporation, 
Comstock also granted Alison and his associates an option for 
18 months to purchase 500,000 shares of Comstock stock at 25C per 
share. (See Item 9 of Comstock 8-K current report for February 1957, 
supra.) This of course created an additional source of control 
stock. 



1 
I 

well as for the account of Carroll, and such trad4ng having involved 


purchases of a security by a broker-dealer (Carroll), acting as under- 


writer thereof and during a distribution of the same stock to the public -
aided and abetted by Chevrier, also a broker-dealer - were violative of 

1 / 
Section 10(b) of the Exchange Act and Rule lob-6- thereunder. S.E.C. 

v. Scott Taylor & Company, Inc., 183 F. Supp 904 ( 1959 ; ~run.8, Nordeman 

& Company, 40 S.E.C. 652, 660 (1951). However, inaemuch as violation 

of Section 5 of the Securities Act and Rule lob-6 under Section 10(b) of 


the Exchange Act does not appear to have been specifically alleged in the 


order for proceedings in respect of the transactions in Comstock described 


above and no amendment of said order in such respect having been applied 


for, pursuant to Rule 6(d) of our Rules of Practice, the undersigned 


makes no findings herein in respect thereof. 


47. In passing though, it might be mentioned that official 

notice was taken during the hearing in the instant matter, of the 

Commission's findings and opinion in a broker-dealer revocation 

proceeding subsequently brought against Carroll & Co., as 

reported in 39 S.E.C. 780 (1960). In said decision, on the basis of 

facts virtually identical with those described above, the Commission 

found that the Carroll distribution was not exempt from registration 

under the Securities Act and had been made in violation of Section 5 


-11 Rule lob-6, supra, provides, in pertinent part, that it shall con- 
stitute a "manipulative or deceptive device or contrivance" for any 
person who is an underwriter in a distribution of securities, or who 
is a broker or dealer or other person who has agreed to participate 
or is participating in such distribution, directly or indirectly, 
either alone or with one or more other persons, to bid for or pur- 
chase for any account in which he has a beneficial interest, any 
security which is the subject of such distribution until after he 
has completed his participation therein. , 

l 
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thereof; also, that it had been made by means of misleading and fraud- 


ulent sales literature (which appears to include the brochures referred 


. to above) in violation of the anti-fraud provisions of Section 10(b) 
1/ 

and 15(c)(l) of the Exchange Act, together with Rules lob-5- and 

15cl-2 thereunder. 


48. Ln any event even though specific findings of the above- 


mentioned violations have not been made by the Examiner here, the 


record shows that the evidence upon which they were based, as described 


in the Division's brief referred to above, is at least relevant to the 


iseue of the Exchange's failure to enforce compliance by its members 


with applicable provisions of the Federal securities laws and it8 own 


rules and regulations adopted in pursuance thereof. This is especially 


true in view of Carter's knowledge.of the circumstances. as an officer 


and director of Comstock and Secretary of the Exchange and 

particularly of Chevrierls participation therein while a member and high 

official thereof - thus putting the Exchange on notice of the violations 

taking place and placing it under obligation to investigate the facts 

and take appropriate disciplinary or preventive action against the 

members involved. Flach as President and Carter both admitted this was 

not done. However, it must be acknowledged that the Exchange, in a 

belated effort along these lines as noted, suspended trading in Comstock 

on September 9, 1957 - but only after it had learned that the matter was 

under investigation by this Commission. Even then, the Secretary in a 

-1/ Rule Lob-5, supra, as distinguished from Rule lob-6, which is 
applicable principally to trading by a broker-dealer during a pub- 
lic distribution, prohibits any person (including a broker-dealer) 
from using interstate facilities or the facilities of any national 
securities exchange to effect transactions in any security by means 
of any false or misleading statement or any fraudulent device or 
practice. 



l e t t e r  dur ing  January 1958 t o  a  N e w  York broker ,  was c a r e f u l  t o  adv i se  

t h a t  t he  suspension would not  a f f e c t  t r a d i n g  i n  t he  s e c u r i t y  over - the-  

coun te r ,  thus  g iv ing  encouragement t o  f u r t h e r  t r a d i n g  d e s p i t e  i t s  suspen-

s i o n  by t h e  Exchange f o r  t h e  v io la t ions ,descr ibed .  (DX-12A and 12B). 

4 9 .  I n  a d d i t i o n  t o  t h e  manipulat ive a c t i v i t i e s  de sc r ibed ,  

t h e  record  shows t h a t  t h e  annual r e p o r t s  of Comstock f o r  1955 and 1956 

d id  not con ta in  f i n a n c i a l  s ta tements  a s  requi red  by Sec t ion  13 (a )  of 
/ 

t h e  Exchange Act and Rule 13a-1 thereunder  and t h a t  t h i s  had been due 

t o  t h e  f a c t  t h a t  d i s sens ion  had a r i s e n  between Chevrier  and t h e  Alison 

group wi th  t h e  r e s u l t  t h a t  Chevrier  withheld and seques te red  c e r t a i n  

books of o r i g i n a l  e n t r y  f o r  s a i d  yea r s  render ing  i t  impossible  f o r  

accountan ts  t o  prepare  t h e  necessary s ta tements .  The cont roversy  wi th  

Chevr ie r  f i n a l l y  developed i n t o  a  s t a l ema te  wi th  t h e  r e s u l t  t h a t  t he  

Comstock management i t s e l f  made a p p l i c a t i o n  t o  remove t h e  s tock  from 

l i s t i n g  on t h e  Exchange. 

50.  P r i o r  t o  t h e  a p p l i c a t i o n  f o r  d e l i s t i n g , t h e  Comstock manage- 

ment addressed a l e t t e r  t o  Chevr ie r  making demands upon him f o r  r e t u r n  

of t h e  co rpo ra t e  r ec3 rds  and a copy of t h i s  l e t t e r  was s e n t  t o  t h e  
1/

S e c r e t a r y  of t h e  Mining Exchange, C a r t e r  admitted having read t h e  

le t ter  and s t a t e d  t h a t  a l though he recognized t h a t  i t  contained s e r i o u s  

charges  aga ins t  Chevr ie r ,  a  member and o f f i c i a l  of t he  Exchange, he d id  

no t  r epo r t  t h e  ma t t e r  t o  t h e  Governing Committee o r  t o  F lach  t h e  

p re s iden t .  I n s t e a d ,  he merely f i l e d  t h e  l e t t e r  and took no f u r t h e r  

-11 See DX-21; C f .- also DX-22. 



a c t i o n .  And i n  t h i s  regard i t  should a l s o  be noted t h a t  i n  add i t i on  t o  

t h e  above-mentioned letter t h e  d e l i s t i n g  a p p l i c a t i o n  of t he  Comstock 

management r e c i t e d  a s  p r inc ipa l  grounds f o r  t h e  i n a b i l i t y  of t h e  i s s u e r  

t o  comply with t h e  r e p o r t i n g  requirements of the  Exchange Act, t h e  wrong- 

f u l  withholding of records  by Chevr ie r ,  which a c t i o n  by C h e w i e r  was t h u s  

brought t o  t h e  a t t e n t i o n  of t h e  Governing Committee of t h e  Exchange. The 

l a t t e r ,  however, made no i n v e s t i g a t i o n  of t h e  charges of misconduct 

a g a i n s t  Chevrier  and took no a c t i o n  i n  r e spec t  t h e r e o f .  

51. Regarding t h e  enforcement o b l i g a t i o n s  of a  n a t i o n a l  s e c u r i -  

t ies exchange, perhaps t h e  leading  cour t  dec i s ion  i s  t h e  ce l eb ra t ed  c a s e  

involv ing  d e f a l c a t i o n  and o t h e r  misconduct by a  prominent member of t h e  

New York Stock Exchange culminat ing i n  a  s u i t  a g a i n s t  s a i d  Exchange t o  

recover  l o s ses  sus t a ined  by customers of t h e  member r e s u l t i n g  from h i s  

unlawful a c t i v i t i e s .  I n  t h a t  ca se ,  e n t i t l e d  Baird v. Frankl in ,  141 F. 2d 

238 (19441, Ce r t .  denied 323 U. S. 737 (19441, t he  cou r t  held a t  p .  245 

i n  pe r t i nen t  p a r t :  

"There can be no doubt t h a t  $6(b)  p laces  a duty  upon 
t h e  Stock Exchange t o  en fo rce  t h e  r u l e s  and r egu la t ions  
prescr ibed  by t h a t  s e c t i o n .  Any o t h e r  cons t ruc t ion  would 
render  t h e  provis ion meaningless.  * * * I f  a l l  t h a t  
36 (b )  meant was t h a t  every exchange should pass  token 
r egu la t ions ,  incapable of  enforcement except a t  t h e  wish 
of t h e  exchange i t s e l f ,  t h e r e  would have been no purpose 
f o r  i t s  i n c l u s i o n  i n  t h e  Act. Sec t ions  6 ( b )  and ( d l  
were s u r e l y  intended t o  be read toge the r ,  and t h e  latter 
makes i t  c l e a r  t h a t  t h e  purpose of t h e  requirements of t h e  
former i s  ' t o  i n s u r e  f a i r  d e a l i n g  and t o  p ro t ec t  i nves to r s . '  
T h i s  can be r e a l i z e d  only  i f  $6(b) i s  construed a s  imposing 
t h e  twofold du ty  upon a n  exchange of enac t ing  c e r t a i n  r u l e s  
and r e ~ u l a t i o n s  and of see ing  t h a t  they a r e  enforced.  

"The Stock Exchange, t h e r e f o r e ,  was under a  duty on 
November 24, 1937, t o  t a k e  d i s c i p l i n a r y  a c t i o n  a g a i n s t .  ., . . . f o r  t h e  var ious  v i o l a t i o n s  of t h e  S e c u r i t i e s  Exchange 
Act and t h e  Rules of t h e  Exchange which i t  e i t h e r  knew of 
o r  a t  l e a s t  had reasonable  cause t o  suspec t .  I t s  complete 
i n a c t i o n  f o r  some two months was a d e r e l i c t i o n  of t h a t  
duty and a v i o l a t i o n  of 06(b) of t he  Act." 
(Emphasis added.) 
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52. S imi l a r ly ,  i n  another  case t h e  o b l i g a t i o n  of a  na t iona l  

s e c u r i t i e s  exchange t o  enforce i t s  own r u l e s  by appropr i a t e  d i s c i p l i n -  

ary a c t i o n  aga ins t  members g u i l t y  of misconduct is  s e t  f o r t h  i n  

Avery v .  Moffet t ,  55 N.Y.S.  follows:2d 215 (1945) at ~ ~ 2 2 7 ~ ~  

IIThe cour t  is  mindful of t h e  importance of e f f e c t i v e  
enforcement by Exchanges of t h e i r  own r u l e s  wi th  respec t  
t o  f a i r  t r a d e  p r a c t i c e s .  D i sc ip l ina ry  proceedings i n  
the  New York Curb Exchange and i n  o t h e r  S e c u r i t i e s  -

Exchanges throughout the  country a r e  of v i t a l  importance 
t o  t h e  public  i n t e r e s t  and the  p ro tec t ion  of i nves to r s .  
The Federal  public  pol icy  a s  enunciated i n  t h e  Secur i -  
t i e s  Exchange Act of 1934 and construed by the  c o u r t s  
does not  place upon t h e  S e c u r i t i e s  and Exchange Commis- 
s ion  t h e  e n t i r e  burden of po l i c ing  t h e  Exchange markets,  
but r e l i e s  i n  some measure upon the  Exchanges them- 
s e l v e s  t o  a s su re  h iah  s tandards  of t r a d e  and t o  d i s c i -  
p l i n e  members who v i o l a t e  those  s tandards.  Baird v.  
Frankl in ,  2  C i r . ,  141 F.2d 238, 244. Moreover, secur i -
t i e s  t r a d i n g  is  a highly complex f i e l d  i n  which i t  i s  
not  always i e a s i b l e  t o  de f ine  by s t a t u t e  o r  by adminis-
t r a t i v e  r u l e s  having the  e f f e c t  of l a w  every p r a c t i c e  
which i s  incons i s t en t  with the  public  i n t e r e s t  o r  with 
the  p ro tec t ion  of i nves to r s .  A s  a  r e s u l t  t h e r e  i s  a 
l a rge  a r e a  f o r  t he  opera t ion  of Exchange r u l e s  on t h e  
l eve l  of business  e t h i c s  r a t h e r  than l a w ,  and i n  t h a t  
sphere t h e  s t a t u t e  leaves  i t  t o  the  Exchangesto c a r r y  on[through] d i s c i p l i n e .  
(Emphasis added.) 

53. On t h e  b a s i s  of t he  evidence s e t  f o r t h  above it i s  f u l l y  

e s t ab l i shed  and t h e  Examiner f i n d s  t h a t  Comstock, Ltd. ,  a ided and 

abe t t ed  by Chevrier  and C a r t e r ,  v io l a t ed  the  r epor t ing  requirements of 

Sec t ions  13(a)  and 16(a)  of t h e  Exchange Act, toge ther  wfth Rules 13a-1 

and l6a-1 thereunder; t h a t  Comstock, a fo resa id ,  toge ther  with C a r r o l l  

6 Co., a r e g i s t e r e d  broker-dealer ,  aided and abe t t ed  by both of s a id  



members of t he  Mining Exchange d id  e f f e c t  d i s t r i b u t i o n  of Comstock 

common s tock  t o  the  publ ic  i n  v i o l a t i o n  of the  an t i - f r aud  provisions 

of Sec t ions  17(a)  of t h e  S e c u r i t i e s  Act and Sect ions  10(b) and 
A 

1 5 ( c ) ( l )  of t h e  Exchange Act toge the r  with Rules lob-5 and 15cl-2 

thereunder; that '  s a i d  Exchange, having obtained through i t s  Sec re t a ry  

and Chevrier ,  a member the reo f ,  both a c t u a l  and cons t ruc t ive  no t i ce  of 

t h e  v i o l a t i o n s  a fo resa id  and, d e s p i t e  much no t i ce ,  having f a i l e d  t o  

t ake  appropr ia te  a c t i o n  t o  d i s c i p l i n e  sa id  members Eor such misconduct 

i n  v i o l a t i o n  of i t s  own r u l e s  and r egu la t ions  apper ta in ing  t h e r e t o  

under A r t i c l e  XXIIX of i t s  Cons t i tu t ion ,d id thereby v i o l a t e  Sec t ion  6 ( b )  

of t h e  Exchange Act as charged i n  the  Commission@s o rde r  f o r  pro-
-1/ 

ceedings . 

-1 / Cf. a l s o  a recent  case  involving a s u i t  aga ins t  t he  American Stock 
Exchange e n t i t l e d  P e t t i t  v. American Stock Exchange, 217 F. Supp. 21 
(1963) wherein the  cour t  he ld  i n  pa r t  ( c e r t a i n  footnotes  omitted): 

"[6,7] Count 2 of t he  t r u s t e e s o  complaint a r i s e s  under Sec- 
t i o n  6 of t h e  S e c u r i t i e s  Exchange Act, which placed upon the  
Exchange defendant ,  as a cond i t ion  of r e g i s t r a t i o n  a s  a  na t iona l  
exchange, t h e  adoption and enf o r c e m e n t z /  of j u s t  and equ i t ab le  
p r inc ip l e s  of t r a d e .  The t r u s t e e s  contend t h a t  had the  Exchange 
properly c a r r i e d  out  the  o b l i g a t i o n  imposed by Sect ion  6 ,  t h a t  
B i r r e l l  and t h e  o t h e r  consp i r a to r s  could not have accomplished 
t h e i r  scheme. The Exchange argues ,  as i t  did i n  the  case  of the  
f i r s t  count ,  t h a t  t h e  s t a t u t e  i s  designed s o l e l y  t o  p ro tec t  
i nves to r s  and the re fo re  cannot be u t i l i z e d  t o  v ind ica t e  r i g h t s  
of the  corpora t ion  t h a t  stem pr imar i ly  from mismanagement of 
i n s i d e r s .  As i n  t h e  case of Sec t ion  lO(b),  however, t h e  s t a t u t o r y  
scheme should not  be so r e s t r i c t e d  where, a s  here ,  t he  l o s s  t o  
the corpora t ion  a r i s e s  from a f raudulent  t r ansac t ion  i n  i ts  (Contld)  

-261 See Baird v.  Franklin,  141 F.2d 238 (2d C i r . ) ,  c e r t .  denied 
323 U.S. 737, 65 S. Ct .38,  89 L.Ed. 591 (1944). 



Lndus t r i a l  En te rp r i s e s ,  Inc  . 
54. The evidence shows t h a t  Chevr ie r  dur ing  December 1960 

was p re s iden t  and d i r e c t o r  of Best and Belcher Mining Corporat ion and 

t h e  owner of 76,500 sha re s  o u t  of a t o t a l  of 249,640 sha re s  then out -  

s t a n d i n g  i n  t h e  hands of 73 shareholders .  The company a t  t h a t  time had 

a book va lue  of 1C per share  with ne t  a s s e t s  of $2,943 and had been 

dormant f o r  approximately twenty years .  Lts c u r r e n t  a s s e t s  amounted 

t o  on ly  $609.00 wi th  c u r r e n t  l i a b i l i t i e s  of t e n  t i m e s  t h a t  much i n  t h e  

sum of $6901.00. It was t hus  what t h e  Div is ion  has  a p t l y  termed a 

"corpora te  she1 1 .I1  

55. A t  about t h e  time mentioned one James W. Brewer, a 

promoter and acquaintance of Chevr ie r ,  informed t h e  l a t t e r  t h a t  he was 

s e c u r i t i e s  which i s  succes s fu l ly  pe rpe t r a t ed  through t h e  conduct 
of t h e  Exchange. 

"The Exchange a l s o  argues t h a t  l i a b i l i t y  a r i s e s  on ly  when i t  
has  n o t i c e  of t h e  v i o l a t i o n s  of i t s  members. Concededly, i n  
Baird v .  Frankl in ,  t h e  lead ing  c a s e  on t h e  o b l i g a t i o n s  c r ea t ed  
by Sec t ion  6 ,  and a  ca se  on which both t he  t r u s t e e s  and t h e  
Exchange r e l y ,  i t  appears  t h a t  t he  o f f i c i a l s  of t h e  New York 
Stock Exchange had knowledge of  v i o l a t i o n s  of i t s  r u l e s  t h a t  
they  then  f a i l e d  t o  enforce .  However, n e i t h e r  Judge A u ~ u s t u s  
Hand, w r i t i n g  f o r  himself and Judge Swan, nor Judge Clark ,  i n  
d i s s e n t ,  were w i l l i n g  t o  r e s t r i c t  Sec t ion  6 l i a b i l i t y  t o  ca se s  
of a c t u a l  knowledge. Thus, d i r e c t l y  a t  t h e  o u t s e t  of t h e  
op in ion ,  Judge Hand s t a t e s :  

'We accede t o  t h e  view t h a t  t h e  Stock Exchange 
v i o l a t e d  a duty  when it  f a i l e d  t o  t a k e  d i s c i p l i n a r y  a c t i o n  
a g a i n s t  . . . on November 24, 1937, a f t e r  t h e r e  was reason 
t o  be l i eve  t h a t  t h e  l a t t e r  had converted t h e  p l a i n t i f f s o  
s e c u r i t i e s. 

(Emphasis added.) 

http:$6901.00


d e s i r o u s  of l o c a t i n g  a company whose s e c u r i t i e s  were l i s t e d  on t h e  Mining 

Exchange and which might be a v a i l a b l e  f o r  merger w i th  one o r  more compa- 

n i e s  w i th  which he w a s  a s s o c i a t e d  having assets c o n s i s t i n g  l a r g e l y  of 

d i scounted  n o t e s  and mortgages. Chev r i e r  suggested Best  and Belcher  as 8 

p o s s i b i l i t y  f o r t h e  proposed merger but  Brewer s t a t e d  t h a t  h i s  p l ans  

would r e q u i r e  an au tho r i zed  c a p i t a l i z a t i o n  of about 10 m i l l i o n  s h a r e s .  

Chevr ie r  r e p l i e d  t h a t  he  d i d  no t  b e l i e v e  t h a t  Best and Be lcher ,  be ing  a 

C a l i f o r n i a  c o r p o r a t i o n ,  could be r e c a p i t a l i z e d  
i

i n  t h r  manner , d e s i r e d ,  

under C a l i f o r n i a  law which, i n  a d d i t i o n ,  would r e q u i r e  t h a t  any new i s s u e  

of  s t o c k  pursuant  t o  t h e  merger be he ld  i n  escrow f o r  investment  and t h u s  

prevent  i t s  d i s t r i b u t i o n  and sale t o  t h e  pub l i c .  A s  an a l t e r n a t i v e ,  

Chevr ie r  and Brewer decided t o  form a Nevada c o r p o r a t i o n  and t o  merge 

t h e  new c o r p o r a t i o n  w i t h  Best  and Belcher  w i th  t h e  la t ter  a s  su rv iv ing  

c o r p o r a t i o n  i n  o r d e r  t o  r e t a i n  t h e  t r a d i n g  r i g h t s  of Bes t  and Belcher  

on t h e  Mining Exchange. The name of t h e  co rpo ra t i on ,  however, would 

be changed, under s a i d  p lan ,  t o  I n d u s t r i a l  E n t e r p r i s e s ,  I nc .  

56. I n d u s t r i a l  E n t e r p r i s e s  was du ly  i nco rpo ra t ed  i n  Nevada 

i n  October 1961 w i t h  an  au tho r i zed  c a p i t a l  of  one m i l l i o n  s h a r e s  of 

1 

common s t o c k  o f  $1  par  va lue ,  of which t h r e e  s h a r e s  were i s s u e d  and ou t -  

? 
1 r 

s t a n d i n g  at t h e  d a t e  of  o r g a n i z a t i o n .  Chev r i e r ,  Arnold Toewe and Brewer 

! 

were e l e c t e d  d i r e c t o r s  and a t  a meet ing of t h e  Board of D i r e c t o r s  of 
L 

I 
Bes t  and Be l che r , a  r e s o l u t i o n  t o  be submi t ted  t o  s tockholders ,was  adopted 

prov id ing  f o r  immediate merger of t h a t  c o r p o r a t i o n  i n t o  I n d u s t r i a l  

E n t e r p r i s e s ,  as a f o r e s a i d ,  on a s h a r e - f o r - s h a r e  b a s i s .  I n  t h i s  regard  
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i t  should be noted t h a t  the record shows, and i t  i s  not d isputed ,  t h a t  

a t  t h e  time of the  proposed merger I n d u s t r i a l  Enterpr i ses ,as  well as 

Best and Belcher,was a mere "corporate  s h e l l M  with v i r t u a l l y  no a s s e t s .  

57. During t h e  nine-month period,  from January 1 t o  the end 

of September 1961, t h e  volume of t r a d i n g  i n  Best and Belcher on the  

Mining Exchange was very l i g h t ,  amounting t o  only about 5,000 shares  

with 3,000 shares  changing hands dur ing  t h e  month of September a t  p r i ces  

ranging from 17C t o  19C per share.  During October, however, t r ad ing  

jumped t o  72,540 sha res  at p r i c e s  ranging from 25C t o  a high of $1.30 

per share.  Chevr ier ' s  purchases f o r  h i s  own and family accounts and 

as agent f o r  c e r t a i n  o t h e r  brokers  who were not members of t h e  Exchange, 

amounted t o  53,740 shares  dur ing  t h a t  month with s a l e s  f o r  t he  same 

accounts  t o t a l l i n g  44,950 shares.  

58. Trading i n  Best and Belcher on t h e  Mining Exchange dur ing  

t h e  month of November 1961 amounted t o  68,940 shares  a t  p r i c e s  ranging 

from $1 per share  t o  $1.65 per share ,  i nd ica t ing  a f u r t h e r  rise. 

C h e v r i e r t s  purchases of sa id  s tock  f o r  h i s  personal and family accounts 

and as agent f o r  o the r  brokers t o t a l l e d  47,100 shares  wi th  s a l e s  f o r  the  

same accounts amounting t o  64,140 shares.  On November 27, 1961 the  Best 

and Belcher shareholders  duly approved t h e  merger with I n d u s t r i a l  

En te rp r i se s  and n o t i c e  thereof was sen t  t o  shareholders  on December 8 ,  

1961. The rea f t e r ,  t h e  merger became e f f e c t i v e  on December 11, 1961 and 

t h e  common s tock  of I n d u s t r i a l  En te rp r i se s  was l i s t e d  on t h e  Mining 

Exchange pursuant t o  Rule 12a-5 of t h e  Exchange Act i n  t h e  place and 



stead of Best and Belcher. Thus, it appears that the only practical 


effect of the merger was that lndustrial Enterprises, the surviving cor- 

poration,was subject to the laws of Nevada rather than California and its 

stock admitted to trading on the Exchange in substitution for Best and 

Belcher . 
59. In any event, pending completion of the merger, a total of 

24,.850 shares of Best and Belcher and Industrial Enterprises were traded 

on the Exchange at prices ranging from $1.10 to $1.75 per share, showing 
I 

a continued rise in price. Of this amount, Chevrier purchased 18,300 


shares for himself and the accounts heretofore indicated and during the 


same month sold 15,850 shares for said accounts. 


60. It will be remembered that the original plans leading to 


the merger involved proposals by Brewer to transfer several companies 


which he owned or controlled, having assets consisting primarily of 


discounted notes and mortgages. These plans fell through, however, not 


being satisfactory to Chevrier, whereupon Brewer proposed the acquisition 


of Caloric Foods, Inc. (Caloric), a North Carolina corporation which 


allegedly owned certain formulas for the production of low calorie diets. 


Among the promoters of Caloric Foods were Dr. ALfred Smith who claimed 


to be a dietary expert and one Gene Jackson. The latter visited the 


Mining Exchange in the latter part of December 196.1 and conferred with 


its officials with the view of assisting Chevrier in furthering his 


plans for the development and expansion of lndustrial Enterprises 


upon acquisition of Caloric. Photographic slides and sample packages of 


merchandise were exhibited during the presentation. 




61. The Board of Directors of Industrial Enterprtses 


approved acquisition of a controlling interest in Caloric on December 28, 


1961 and authorized the issuance of 750,000 additional shares to be 


distributed as follows: 150,000 shares to Caloric Foods, Inc., 365,000 


shares to Dr. Smith, 185,000 shares to Chevrier and 50,000 shares to 


Arnold Toews. At the time of acquisition Caloric appears to have had 


50,000 shares of common stock outstanding in the hands 3f about 


25 shareholders. 


62. Immediately after issuance of the stock for the Caloric 


acquisition, Industrial Enterprises made application for supplemental 


listing of 750,000 shares of its stock on the Mining Exchange, which 


application was approved January 30, 1962. No certified financial 


statements were submitted by Caloric, however, either in connection 


with the application for supplemental listing or the current report of 


the merger on Form 8-K for February 1962. Thus, approval of the 


acquisition of Caloric appears to have been effected on the basis of 


unaudited financial statements dated August 23, 1961, together with 


certain pro forma profit projections. Moreover, there is no evidence 


of record regarding actual production by Caloric and under the cimcum- 


stances its acquisition was clearly a promotional venture, designed to 


stimulate interest and activity in its stock without evidence of sub- 


stantial income or assets. 


63. In any event the trading in Industrial Enterprises on 


February 1, 1961, a day or two after approval of the supplemental 




listing, mounted to 3700 shares at prices ranging from $1.95 to $2.00 


per share. The following day 3900 shares changed hands at from $1.85 to 


$2.25 per share. 


64. Due to the unusual activity and market behavior of the 


stock indicated in the foregoing, Paul W. Schwarz who, it will be remem-


bered, had been a member of the Mining Exchange for many years and had 


served on various committees from time to time, made a personal visit to 


the regional office of the Commission in San Francisco for the purpose of 


advising officials of the Commis.sion regarding the trading and sudden 


price increases in the Industrial Enterprises stock and the further 


fact that Chevrier, Chairman of the Governing Committee of the Exchange 


-1/ 
at the time and its Vice President, was openly touting the stock. 


65. As a result of Schwarz's disclosures certain members of 


the Commission's staff visited the Mining Exchange on February 4, 


and 5, 1962 and conducted an examination of Chevrier's records for the 


month of January 1962. Certain unexplained discrepancies appeared in 


Chevrier's records and these were reported to officials of the Mining 


Exchange, which thereupon rescinded its approval of the supplemental 


listing of 750,000 shares of Industrial Enterprises on February 6, 


1962. On the same date the Commission entered an order suspending 


trading in the stock on the Exchange pursuant to the provisions of 


Section 19(a)(4) of the Exchange Act. 


-1/ Exhibit "A" to the order for proceedings indicates that Chevrier 
was elected to the above-mentioned offices on January 30, 1962, but 
that since 1957 he had been a member of the Stock List Committee 
which wprocessed'' the listing of the supplemental issue of 750,000 
shares in connection with the Caloric acquisition. 



66. By way of summary of t h e  Best  and B e l c h e r - I n d u s t r i a l  

E n t e r p r i s e s  promotion,  t h e  ev idence  shows t h a t  t r a d i n g  i n  t h e  s t o c k  

from September 18, 1961 t o  March 1962 t o t a l l e d  212,540 s h a r e s  a t  a p r i c e  

r a n g e  of 14C i n  September 1961 t o  $2.25 i n  February  1962 and d u r i n g  

t h i s  pe r iod  C h e v r i e r l s  purchases  f o r  h i s  own and f a m i l y  a c c o u n t s  

t o g e t h e r  w i t h  t h e  a c c o u n t s  of b r o k e r s  who were no t  members of t h e  
.. -' 

Exchange, amounted t o  156,560 s h a r e s  w i t h  s a l e s  f o r  s u c h  a c c o u n t s  

t o t a l l i n g  137,300 s h a r e s .  Dur ing s a i d  p e r i o d  C h e v r i e r  a p p e a r s  t o  have 

purchased s o l e l y  f o r  h i s  own account  53,590 s h a r e s  and t o  have s o l d  

55,340 s h a r e s .  Also,  i n  t h i s  c o n n e c t i o n  i t  should  be no ted  t h a t  F l a c h ,  

P r e s i d e n t  of t h e  Exchange, admi t t ed  knowledge o f  t h e  f a c t  t h a t  t h e  

g r e a t e r  p o r t i o n  of t h e  t r a d i n g  d e t a i l e d  above had been e f f e c t e d  by 

C h e v r i e r .  

67.  Fol lowing examina t ion  of  C h e v r i e r t  s a c c o u n t s  by t h e  

Commissionls s t a f f  r e f e r r e d  t o  above,  and on March 25, 1962,  C h e v r i e r  

c o n t a c t e d  t h e  s t a f f  members who had conducted t h e  examina t ion  and 

a d m i t t e d  t h a t  he had f a l s i f i e d  h i s  r e c o r d s ,  hav ing  concea led  purchases  

and s a l e s  f o r  h i s  own a c c o u n t s  by r e p o r t i n g  them a s  t r a d e s  f o r  cus tomers .  

Upon r e c e i p t  of t h i s  i n f o r m a t i o n  t h e  s t a f f  a g a i n  examined C h e v r i e r ' s  

t r a d i n g  account  which he had meanwhile c o r r e c t e d  and p repared  a n  a n a l y s i s  

showing t h a t  d u r i n g  t h e  p e r i o d  from September 18 ,  1961 t o  January  31 ,  

1962 C h e v r i e r  had made purchases  f o r  h i s  own account  of 52,890 s h a r e s  

i n s t e a d  of 34,050 s h a r e s  which he had f a l s e l y  recorded  and s a l e s  of 

48,090 s h a r e s  i n s t e a d  of 12,740 s h a r e s  as p r e v i o u s l y  r e p o r t e d .  



68. Finally, the Best and Belcher-Industrial Enterprises 


situation presents an outstanding example of the so-called "corporate 


shell game," as such activities are popularly known in the industry. 


For here we have Chevrier, a member of the Stock List Committee and 


later Chairman of the Governing Committee and Vice President of the 


Mining Exchange, as a director, major stockholder and controlling 


person of a lonn dormant corporation listed on the Exchange, taking 


on the role of principal actor in a scheme for promotion of said corpo- 


ration whose stock had a book value of about 1C per share and involved 


a merger with another corporation of obvious manipulative purpose and 


design, as reflected in trading activities that raised the price of the 


stock from a low of 14C per share in September 1961 to about $2.25 per 


share in February 1962, a rise of approximately 16 times its original 


price at the beginning of the period, thereby enabling Chevrier and 


others to realize substantial profits. Indeed, Chevrier not only 


profited personally from his operations in said stock but also acquired 


a large block of additional shares of Industrial Enterprises in connec- 


tion with the acquisition of Caloric. 


69. Moreover, it should be emphasized that Chevrier's trading 


in Industrial Enterprises on the Exchange was clearly a dominant influ- 


ence in the spectacular rise of the stock, such dominance being reflected 


in the trading analysis prepared by members of the staff, already noted, 


and placed in evidence as DX-57(6). Furthermore, such trading by 




Chevrier, a registered broker-dealer, as a controlling person of 


Industrial Enterprises without compliance with the registration require- 


ments of the Securities Act was clearly in violation of Section 5 thereof. 


H. Carroll & Co., Inc., 39 S.E.C. 780 (19601, supra; Gilligan, Will 

Co&.' 38 S.E.C. 
 338 (19581, aff'd Gilligan, Will & Co. v. Securities 

and Exchange Commission, 267 F. 2d 461 (19581, cert. denied 361 U. S. 


896; W. H. Bell 6 Co., Inc., 29 S.E.C. 709 (1949). Additionally, such 


trading on the Exchange by a member thereof during a distribution to the 


public also violated Section 9(a)(2) of the Exchange Act. White, Weld 6 


-Co. and R. J. Koeppe & Co., supra; Aurelius F. DeFelice, 29 S.E.C. 595 

(1949). Likewise, Chevrier's trading in his personal holdings violated 

Section 10(b) of the Exchange Act and Rule lob-6 thereunder. S.E.C. v. 

Scott Taylor & Company, Inc., 183 F. Supp. 904 (1959); Bruns, Nordeman 

& Company, 40 S.E.C. 662 (1961). See also footnote 1 on p. 54, supra. 

70. Additionally, it should be noted that since certified 


financial statements for Caloric were not included in the application 


for supplemental listing nor in subsequent reports (such statements 


allegedly not being available) it is obvious that Chevrier could not have 


made adequate disclosure to his customers, to whom he admitted he sold 


shares 3f lndustrial Enterprises, of the financial condition of Caloric 


which constituted the principal but dubious asset of the corporation. 


Distribution of such securities in these circumstances thus violated 


the anti-fraud provisions of Section 17(a) of the Securities Act and 




C 

Section 10(b) of the Exchange Act, together with Rule lob-5 thereunder. 


Barnett 6 Co., Inc., 40 S.E.C. 521 (1961); Pinsker 6 Co., ,Inc., 


40 S.E.C. 285 (1950). See also footnote 1 on p. 55, supra. 


71. Finally, Chevrler's falsification of his records for the 


purpose of concealing the violations above described, constituted a 


flagrant violation of Section 17(a) of the Exchange Act and 


Rules 17a-3 and 17a-4 thereunder. 	P. J. Gruber 6 Co., Inc . , 38 S.E.C. 

171, 173 (1958). It has already been pointed out that the record 

keeping requirements under the above-mentioned rules embody the require- 

ment that they be true and accurate. Great Sweet Grass Oi ls, Ltd., 

supra. 

72. On the basis of the foregoing, the Examiner finds,that 

Chevrier's activities described above, together with approval by the 

Exchange of the supplemental listing of Industrial Enterprises shares 

without requiring adequate financial information, clearly demonstrates a 

woeful Lack of adequate listing standards as charged in the order for 

proceedings; also, that the Exchange lent its facilities to an unlawful 

distribution of the above-mentioned securities to the public in violation 

of the Federal securities laws hereinabove set forth, and thereby failed 

and neglected to enforce its own rules under Article XXlZZ of the 

Exchange Constitution requiring it to take appropriate action to disci- 

pline members involved in violations of said Federal securities laws, 

and that, as a consequence, said Exchange violated Section 6(b) of the 

Exchange k t .  ~uthoritiesin ,support of the violation of Section 6(b) 



of t h e  Exchange Act have been c i t e d  i n  t h e  concluding f i n d i n g s  i n  

r e s p e c t  of Cornstock, Ltd. ,  supra ,  and are incorpora ted  by r e f e r ence  

here .  

Addit ional  In s t ances  of V io l a t i on  of t h e  Federa l  
S e c u r i t i e s  Laws by Members and Use of t h e  

F a c i l i t i e s  of t h e  Exchan~e  i n  Furtherance thereof  
due t o  I n a d e ~ u a c y  of list in^ Standards and Procedures 

Secondary D i s t r i b u t i o n  of Apex Minerals  Corporat ion 

73. The evidence shows t h a t  on March 13,  1961 t h e  Mining 

Exchange rece ived  a c u r r e n t  8 - K  r e p o r t  f o r  Apex covering t h e  months of 

January  and February of t h a t  year  s t a t i n g  t h a t  a merger was i n  process  

between Apex, Church i l l  Explora t ion  Corporat ion and I n t e r s t a t e  O i l  and 

Development Corporat ion,  a s  he re to fo re  more p a r t i c u l a r l y  descr ibed  a t  

pp. 38 t o  40, supra ;  t h a t  Apex was t o  undergo r e c a p i t a l i z a t i o n  

invo lv ing  a r eve r se  s p l i t  wi th  t h e  par  va lue  increased  from 10C t o  $ 1  

per  sha re  and t h e  amount of ou t s t and ing  s tock  increased  t o  

2k m i l l i o n  s h a r e s  t o  provide f o r  i s suance  of 1% m i l l i o n  s h a r e s  of 

new Apex s tock  t o  acqu i r e  Church i l l  and I n t e r s t a t e ,  a f o r e s a i d ,  and an 

a d d i t i o n a l  1  m i l l i o n  sha re s  of  s a i d  s tock  t o  be i s sued  i n  exchange f o r  

ou t s t and ing  o l d  s tock  of Apex. 

74. A s  he re to fo re  mentioned (pp. 38 - 39, s u p r a ) ,  t h e  Apex 

proxy s ta tement  and c u r r e n t  r e p o r t  of t h e  merger f a i l e d  t o  inc lude  

c u r r e n t  f i n a n c i a l  s ta tements  f o r  Church i l l  and I n t e r s t a t e ,  whereupon 

t h e  Mining Exchange requested such d a t a  but rece ived  only  Lnadequate 

f i n a n c i a l  information f o r  t h e  companies t o  be acqui red .  Nevertheless ,  



the Stock List Committee of the Exchange approved an application which 

became effective Hay 5, 1961 for supplemental listing of 2% million 

shares of the new Apex stock described above, together with 600,000 

shares of old stock held by officials of Apex and their associates. 

On May 11, 1961 the Commission suspended trading in the stock pursuant 

to Section 19(a)(4) of the Exchange Act, such suspension remaining in 


effect until September 2, 1962. 


75. During 1960 and prior to completion of the recapitaliza- 


tion of Apex, the record shows that the 600,000 shares of old Apex stock 


mentioned above had been issued to one Louis Sonnen and certain associ- 


ates, promoters of Apex, at a cost of 8C per share. In fact, Sonnen 


was subsequently elected president and director of Apex in March 

1961 (DX-37b). In early 1961 Sonnen opened a trading account with 

the Broy Company, a registered broker-dealer and member of the Mining 

Exchange for more than 25 years. Raymond A. Broy, floor trader for said 

firm, had been a member of the Stock List Committee, Finance Committee 

and Governing Committee of the Exchange since at least 1950. (See 

Exhibit "A" to order for proceedings.) In fact, he was a member af the 

Stock List Committee when it approved the supplemental listing of Apex 

in the face of inadequate financial information regarding two of the 

companies involved in the above-mentioned merger - another instance of 

laxity in application of listing requirements by the Exchange. Indeed, 

such laxity is high-lighted by the fact that at the request of counsel 

for Apex by letter dated April 14, 1961 the Exchange permitted trading 



i n  t h e  new Apex stock to  commence on April  17, 1961 - more than two 

weeks before t h e  supplemental app l i ca t ion  f o r  l i s t i n g  had been approved, 

e f f e c t i v e  as a fo resa id  on May 5, 1961. 

76. I t  should a l s o  be noted t h a t  t he  600,000 shares  of o ld  

Apex stock issued t o  Sonnen and a s s o c i a t e s  were claimed, i n  the  sup- 

plemental l i s t i n g  a p p l i c a t i o n ,  t o  be exempt from r e g i s t r a t i o n  under t h e  

provisions of Sec t ion  4(1)  of t he  S e c u r i t i e s  Act on the  ground t h a t  

such s tock had been issued and "acquired f o r  investment only and not 

f o r  r e s a l e  o r  r ed i s t r ibu t ion . "  See DX-37-F. 

77. After  opening t h e  account wi th  Broy, Sonnen so ld  through 

Broy, during t h e  period from March 22 t o  Apri l  14, 1961, a t o t a l  of 

120,500 sha res  of o l d  Apex s tock  and p r i o r  t o  approval of t he  supplemental 

l i s t i n g  on May 5,  1961, namely from April  17 t o  May 4, 1961, a l s o  so ld  

4275 sha res  of new Apex. From May 4  t o  May 8, 1961 Broy so ld  10,100 

a d d i t i o n a l  shares  of t h e  new Apex s tock  f o r  Sonnen, r a i s i n g  t h e  t o t a l  t o  

14,375 shares  a s  of the l a t t e r  da t e .  (DX-38). Exemption from r e g i s t r a -  

t i o n  was claimed i n  the  l i s t i n g  a p p l i c a t i o n  i n  respec t  of the new Apex 

stock on the  ground t h a t  it had been issued i n  connection with the  merger 

and a c q u i s i t i o n  of Churchi l l  and I n t e r s t a t e  by Apex and the re fo re  came 

under the  "no sa l e"  concept of Rule 133, under the  S e c u r i t i e s  Act which is 



applicable under eertain condit ions to securities acquired pursuant to 

- . -l/ 

a merger consolidation orreclassificatiao. 


78. However, Broy, although a broker-dealer of long experience, 


did not question either of the claimed exemptions for Apex but relied 


solely upon the opinion of counsel included in the application for 


listing; and so' far as the Section 4(1) exemption was concerned, 


admitted that he depended entirely upon the transfer agent to prevent 


resale or redistribution in violation of the "hold for investmentw 


requirements of the rule. 


79. In any event the record shows that the exemptions claimed 


-1/ In Great Sweet Grass Oils Limited, et al, supra, (37 S.E.C. 689, 
690) at footnote 6 commencing at p. 689, Rule 133 is summarized as 
follows: 

'For purposes only of section 5 of the Act, no 'sale', 'offer 
to sell', or 'offer for sale' shall be deemed to be involved so 
far as the stockholders of a corporation aye concerned where, 
pursuant to statutory provisions in the State of incorporation or 
provisions contained in the certificate of incorporation, there is 
submitted to the vote of such stockholders a plan or agreement for 
a statutory merger or consolidation or reclassification of 
securities, or a proposal for the transfer of assets of such 
corporation to another person in consideration of the issuance of 
securities of such other person or voting stock of a corporation 
which is in control, as defined in section 3 6 8 ( c )  of the Internal 
Revenue Code of 1954, of such other person, under such circum- 
stances that the vote of a required favorable majority (1) will 
operate to authorize the proposed transaction so far as concerns 
the corporation whose stockholders are voting (except forthe 
taking of action by the directors of the corporation involved and 
for compliance with such statutory provisions as the filing of 
the plan or agreement with the appropriate State authority), and 
( 2 )  will bind all stockholders of such corporation except to the 
extent that dissenting stockholders may be entitled, under 
statutory provisions or provisions contained in the certificate 
of incorporation, to receive the appraised or fair value of their 
holdings. 



for both the 600,000 shares issued to Sonnen "for investment" and the new 

shares issued pursuant to the merger, of which Sonnen had also acquired 

and sold a substantial amount, had admittedly been vitiated by the pre-

mature and untimely sales of large blocks of shares of both securities, 

This admission is reflected in an amended 8-K report covering the period 

January 1 to April 14, 1961, which report is in evidence as DX 37-M. 

Item 7 of said report describes the situation in substance as follows:. 

1. That 600,000 shares of old Apex stock had been issued 

to Sonnen to be held for investment under a claimed Section 4(L) 

exemption from registration; 

2 .  That a portion of 300,000 shares of old Apex stock 

issued to Sonnen in 1960 together with a portion of 300,000 additional 

shares of old Apex stock issued to him on or before April 14, 1961 

making up the total of 600,000 @ares had been resold; 

3. That the resale by Sonnen of a large number of the old 

I Apex shares had destroyed the Section 4(1) exemption from registration 

and made the corporation contingently liable for violation of Section 5 

of the Securities Act thus involved; 

4. That exemption under Rule 133 claimed for the new Apex 

stock also was apparently not available due to the sales of substantial 

amounts of such stock immediately following the merger and likewise 

giving rise to a contingent liability on account thereof, 

It is apparent, of course, that Broy was at best grossly 

negligent in effecting the transactions for Sonnen without adequate 

investigation of whether the stock was subject to registration inasmuch 



as he himself had sold more than $50,000 worth of Apex for Sonnen's 


account during March, April and May of 1961-under circumstances 


r 
clearly indicating that the so-called "investment stock" was involved 


. in a possible violation of the registration requirements of the Securi- 

ties A C ~ .  Cf. Skiatron Electronics and Television Corporation, 

40 S.E.C. 236 (1960). 

80. Although the record does not contain any testimony on 

the point it might be contended that the exemption for "brokerage 

transactionsN provided by Section 4(2) of the Securities ~ c t  might have 

been applicable to Broyts sales of Apex for Sonnenls account. However, 

this exemption would not be available to a broker acting as a so-called 

statutory underwriter which would be the case here since the definition 
1/ 

of an underwriter under Section 2( 11 1- of the Act incLudes any person 

who sells for a controlling person or stockholder in connection with a 


distribution. Ira Haupt 6 Company, 23 S.E.C. 589 (1946). Indeed, the 


criteria to be considered under this exemption were fully developed in 


-1/ Section 2(11) of the Securities ~ c t  provides in part: 

"The term tunderwriter' means any person who has purchased 
from an issuer with a view to, or offer or sells for an issuer 
in connection with, the distribution of any security, . . . 
but such term shall not include a person whose interest is 
limited to a commission from an underwriter or dealer not in 
excess of the usual and customary distributorst or sellers' 
commission. As used in this paragraph the term 'issuert shall 
include, in addition to an issuer, any person directly or 
indirectly controlling or controlled by the issuer, or any 
person under direct or indirect common control with the 
issuer ." 



t h e  d iscuss ion  of  Comstock, Ltd. and I n d u s t r i a l  En te rp r i se s ,  supra,  and 

so need not  be repeated here.  Broy of course had reason t o  be l ieve ,  and 

indeed admitted, knowledge of t h e  f a c t  t h a t  Sonnen was one of t he  con-

t r o l l i n g  persons i n  Apex so t h a t  s a l e s  of t he  l a rge  blocks described 

would have made him a s t a t u t o r y  underwri ter  under Sec t ion  2(11) supra. 

Moreover, t h e  record shows t h a t  t h e  s a l e s  e f f e c t e d  f o r  Sonnen amounted 

t o  more than 25% of Sonnen's t o t a l  holdings,  which i n  t u r n  amounted t o  

10% of t h e  6,000,000 sha res  then  outs tanding ,  f a c t s  which were r e f l e c t e d  

i n  t h e  l i s t i n g  a p p l i c a t i o n  and alone should have put  Broy on n o t i c e  t h a t  

a d i s t r i b u t i o n  of unregis te red  s tock ,  i n  the  hands of a c o n t r o l l i n g  

-1/ 
person, was i n  progress  i n  v i o l a t i o n  of Sec t ion  5 of the S e c u r i t i e s  

Act. 

81. On t h e  b a s i s  of t h e  foregoing it i s  c l e a r ,  and t h e  Examiner 

f i n d s ,  t h a t  Raymond A. Broy, doing business  as The Broy Company, a member 

and o f f i c i a l  of t h e  Mining Exchange, a ided  and abe t t ed  Louis Sonnen, a 

c o n t r o l l i n g  person of Apex, t o  e f f e c t  sales of Apex s tock  i n  a secondary 

d i s t r i b u t i o n  t o  t h e  publ ic  of unregis te red  s tock  of s a i d  corpora t ion  i n  

v i o l a t i o n  of Sec t ion  5 of t he  S e c u r i t i e s  Act and a l s o . S e c t i o n  10(b) of 

t he  Exchange Act, t oge the r  with Rules lob-5 and lob-6 thereunder .  (See 

f i n d i n g s  i d  re spec t  of Comstock, Ltd. and I n d u s t r i a l  En te rp r i se s ,  supra.)  

-1/ Indeed, s t r o n g  motive f o r  t h e  Sonnen s a l e s  through Broy may be 
i n f e r r e d  from t h e  f a c t  t h a t  t h e  p r i c e  of o l d  Apex s tock  during t h e  
period from March 22 t o  Apri l  14, 1961 rose  from 17C t o  70C per  
share - v i s -a -v i s  Sonnen's assigned c o s t  of 8 C  per sha re  as s t a t e d  
i n  the  Form 8 - K  cur ren t  r epor t  f o r  January and February 1961. 
(DX- 37A). 



Having so  found, t h e  Examiner f u r t h e r  concludes t h a t  by reason of s e r i o u s  

and unexplained l a x i t y  on the  p a r t  of t h e  Exchange i n  applying i t s  

l i s t i n g  s tandards as demonstrated by extension of i t s  t r a d i n g  f a c i l i -  

t i e s  t o  Apex common r tock  during a period of more than  two weeks p r i o r  

t o  the  da te  when l i s t i n g  of ea id  etock had been approved; and, by 

lending sa id  f a c i l i t i e s  to  Broy, one of i ts  members, t o  e f f e c t  sales of 

unregistered A p e x  e tock i n  v i o l a t i o n  of t h e  Federal s e c u r i t i e s  law8 

mentioned above, the  Exchange d i d  thereby f a i l ,  r e f u s e  and neglect  t o  

enforce i t s  r u l e s  under Article XXIII of the  Exchange Cons t i tu t ion  r e q u i r -  

ing i t  t o  d i s c i p l i n e  members f o r  v i o l a t i o n  of such laws and thereby 

d id  v i o l a t e  Sec t ion  6(b) of the  Exchange Act as charged i n  the  order  
1/ 


f o r  proceed ingay 


a 

Wilson O i l  and Gas Company 

82.  The record shows t h a t  the  above company P i l ed  an appl ica-  

t i o n  t o  list i ts  s e c u r i t i e s  on t h e  Mining Exchange on o r  about March 4, 

1957. Said app l i ca t ion  on Form 10 d i sc losed  t h a t  t h e  company had been 

organized i n  Colorado i n  December 1956 and t h a t  H. C a r r o l l  & Co., of 

Denver, Colorado, a broker-dealer  he re to fo re  mentioned, ac ted  a s  under-

writer f o r  d i s t r i b u t i o n  of 7,500.000 sha res  of t he  companyas s tock  t o  

-1 / It is manifest of course t h a t  t h e  Exchange had a c t u a l  and conetruc- 
t i v e  no t i ce  of t h e  dubious claims of exemption f o r  t he  Apex s tock  
through i t s  Stock L i s t  Committee and l ikewise of Broyas  t r ans -  
ac t ions  i n  t h e  s tock ,  thus render ing  i ts f a i l u r e  t o  t ake  appropr i a t e  
a c t i o n  culpable.  



res idents  of the  s t a t e  of Colorado without r e g i s t r a t i o n  under the  

S e c u r i t i e s  Act and pursuant t o  the so-cal led i n t r a - s t a t e  exemption 

allowed by Section 3 ( a ) ( l l )  of sa id  Act f o r  o f fe r ings  made exclusively 

t o  bona f i d e  res iden t s  of a s i n g l e  state. The underwriting, aforesa id ,  

was completed i n  December 1956, a t  which time, according t o  the  

appl ica t ion,  Wilson O i l  & Gas Company (Wileon) had 8,500,000 shares 

outr tanding i n  t h e  hands of about 100 ahareholdere. Said appl ica t ion 

f u r t h e r  indica ted  t h a t  Carrol l  & Co. owned of record approximately 

5,000,000 shares  of Wilson etock,which shares were benef ic ia l ly  owned 

by i t s  customers, thus presenting a d i s t o r t e d  p ic tu re  of inves tor  

ho ldings. 

83. Upon rece ip t  of the  l i s t i n g  appl ica t ion the  Secre tary  

of the  Hining Exchange requested a list of the  Wilson shareholders 

due t o  the  f a c t  t h a t  the  Governing Conunittee had ra i sed  t h e  question 

of whether the  d i s t r i b u t i o n  of the  stock was s u f f i c i e n t l y  widespread t o  

comply with the  Exchange's l i s t i n g  requirements. By way of response, 

counsel f o r  Wilson advised by l e t t e r  dated April 15, 1957 t h a t  

Car ro l l  & Co., the  underwriter,  was i n  the  process of request ing a l l  

of i t s  customers, holding Wilson stock i n  " s t ree t  name," t o  make appl ica-  

t i o n  t o  r e g i s t e r  t h e i r  shares in  t h e i r  own names; and t h a t  the  i s suer  

had a l s o  ins t ructed  i t s  t r a n s f e r  agent t o  send a c e r t i f i e d  l is t  of share-

holders a s  of April 15, 1957 t o  the  Exchange. Upon r e c e i p t  of t h i s  l i s t ,  

o f f i c i a l s  of the  Exchange observed t h a t  included i n  a t o t a l  of 148 stock- 

holders,  there  were a t  l e a s t  seven who had mailing addresses i n  s t a t e s  



other than Colorado, namely: California, Nebraska, New Mexico, 


North Dakota, Texas and Wyoming, thus indicating a strong possibility 


that the requirements of the intra-state exemption had not been complied 


with, rendering the exemption unavailable and indicating that the 


distribution had been effected in violation of Section 5 of the 


Securities Act. The stock list further revealed that only 18 individ- 


uals owned approximately 64 million out of the total of 8,500,000 shares 


outstanding, which of couree indicated very narrow distribution and 


dense concentration of ownership. However, notwithstanding the unfavor- 


able factors regarding public dietribution described and substantial 


evidence that the entire issue had been rold in violation of the registra- 


tion requirements of the Securities Act, the record shows, and it is 


not disputed, that the Mining Exchange made no further inveetigation of 


the facts in respect of the potential violation indicated but, instead, 


approved the application and admitted the stock to trading on June 21, 


1957. 


84. It is well settled that in order to qualify for the 


exemption from registration provided by Section 3(a)(ll) of the 


Securities Act the entire issue must be offered and sold to bona fide 


residents of a single state. See Opinion of the General Counsel of the 


Conrmiseion, Securitiee Act Release No. 1459 (1937); also, Securities 

and Exchange Coeniesion v. Hillsborough Inveetment Corp., 173 F. Supp. 

86, 87-88 (19581, affld 8ub nom. 276 F. 2d 665 (1960). Indeed, it has 

been held that a single eale of a security to a non-resident of the 

specified state of distribution renders the claimed exemption void for 



the entire issue. Professional Investors, Inc., 37 S.E.C. 173 (19561, 


Universal Service Corp. Inc., 37 S.E.C. 559, 563-564 (1957). More-


over, it was held in the Hillsborough case, supra, that if, during a 


distribution and prior to its completion, the underwriter resells 


certain of the securities to a non-resident the exemption becomes 


unavailable for the entire offering since it is applicable only where 


the entire issue is distributed to residents within a single state. 


-A fortiori soles to seven non-residents would surely have put the 
Exchange on notice that a potential violation of the registration , 

requirements of the Securities Act had already occurred. Its approval 

of the listing application in the face of such facts presents another 

instance of flagrant laxity in the enforcement of the Exchange's own 

standards and rules in violation of Section 6(b) of the Exchange Act -
and the Examiner so finds. 

85. In any event, when the foregoing facts came to the atten- 


tion of the staff of the Commission through receipt of a copy of the 


listing application and subsequent correspondence heretofore mentioned, 


a telegram was sent to the Mining Exchange qn July 1, 1957 requesting 


that its certification of the Wilson issue be withdrawn. The Exchange 


immediately complied with this request and withdrew its certification 


the following day, July 2, 1957. 


86. Finally, the careless handling of these two issues, namely, 


Apex and Wilson, the fomer by Broy, a member of the Stock List Committee, 




1/ 
and t h e  l a t t e r  by ca r t e r ,  t h e  Exchange Sec re t a ry ,  demonstrates  t h a t  

t h e  Exchange became a w i l l i n g  t o o l  f o r  unloading l a r g e  amounts of  h igh ly  

specu la t i ve  s e c u r i t i e s  of ques t ionable  va lue  upon t h e  public, ,and l i kewi se  a 

v e h i c l e  f o r  evading and circumventing provis ions  of t h e  Federal  s e c u r i -  

t ies  laws designed f o r  t h e  p r o t e c t i o n  of i n v e s t o r s  and i n  t h e  publ ic  

i n t e r e s t .  

V i o l a t i o n  of Regulat ion T by t h e  P re s iden t  of t h e  Exchange 

87. The evidence shows t h a t  as a r e s u l t  of an i n s p e c t i o n  i n  

Hay 1962, by t h e  s t a f f  of t h e  San Franc isco  Regional O f f i c e ,  of t h e  

broker-dealer  f i r m  of R .  L. Colbucn & Co. which had been under t h e  

management of Flach,  p r e s iden t  of t h e  ~ i n i n g  Exchange f o r  many yea r s ,  

such in spec t ion  revea led  $5 i n s t a n c e s  i n  t h e  accounts  of 33 customers 

i n  which t h e  f i r m  had extended c r e d i t  i n  s p e c i a l  c a sh  accounts  without  

r e q u i r i n g  t h e  customers t o  make f u l l  cash  payment f o r  t h e i r  purchases  

w i th in  seven days,and without  o b t a i n i n g  ex tens ions  f o r  payment o r  

thereupon c a n c e l l i n g  or o therwise  Liquida t ing  t h e  t r a n s a c t i o r s -  a l l  i n  

gdmitted v i o l a t i o n  o'f Sec t ion  7 ( c )  of t h e  Exchange Act and S e c t i o n  

4 (c ) (2 )  of Regulat ion T,  supra,  promulgated by t h e  Federa l  Reserve 

-1/ I t  i s  r e g r e t t e d  of course  t h a t  i t  has  been necessary  t o  make f i n d i n g s  
i n  t h i s  recommended d e c i s i o n  t h a t  are derogatory t o  former Sec re t a ry  
Frank C a r t e r ,  now deceased; but  t h e  Examiner i s  aware of no 
a l t e r n a t i v e .  



Board. The total of the debit balances in theie accounts amounted to 


over $35,000 and the period of delinquency in payments ranged from one 


to twglve years. For example, 5 of the unpaid balances had existed for 


one year, 4 for 2 years, 3 for 3 years, one for 4 years, 2 for 5 years, 


one for 6 years and 3 for 7 years. The amounts of the unpaid balances 


were elso substantial, ranging from $100 to about $5,000. 


88. With regard to these violations it should be noted that 

all of the delinquent accounts had been opened as cash accounts and as 

already mentioned no extensions of time for payment were requested 

although Flach admitted familiarity with the requirements of 

Regulation T. His only explanation was that he intended to assume 

personal responsibility for payment of all of the delinquent accounts 

in order to protect his employer R. L.Colbum 6 Co., and in furtherance 

of that purpose notified the principals of the firm regarding extensions 

of credit in said delinquent accounts. Flach also admitted that, as 
, . 

of February 1, 1963 (while the hearing was in progress), there were 


additional delinquent accounts other than those revealed by the inspec- 


tion of Hay 1962. 


89. Lt should also be noted that enforcement of Regulation T 


by the Mining Exchange consisted merely of distribution of copies of 


the Regulation to the members by the Secretary together.with a form of 


application to be prepared.when requesting extensions of time. It was 


testified by Carter, however, that only about 100 requests for exten- 


sions had been received during the period of more than 25 years from 




June 1, 1936- when the Exchange's registration as a national securi- 


ties exchange became effectdve-to the beginning of 1963. Thus, it 


appears that the Mining Exchange assumed virtually no responsibility 


worthy of the term to ensure compliance by its members with the credit 

regulations adopted and promulgated by the Federal Reserve Bbard 

pursuant to Section 7(c) ot the Exchange Act - its president and chief 

executive officer being an admitted and inveterate violator thereof. 

Indeed, official notice was taken at the hearing of a disciplinary 

Proceeding instituted in December 1962 against R. L. Colburn & Co. 

involving charges of violation of Regulation T. In its published 


findings and opinion in that Case, dated March 9, 1965, the Commission 


found that the respondent and Flach willfully violated Section 7(c) 


of the Exchange Act and Section 4(c)(2) of Regulation T on the basis of 


unlawful extensions of credit to customers which included substantially 


-1/ 
all of those mentioned above. Thus, it is apparent that the failure 


of the Mining Exchange to adopt procedures for discovery and prevention 


of violations of Regulation T contributed to such violations and 


furnishes yet another instance of gross neglect and malfeasance. 


-Cf. Sutro Bros. & Co., Securities Exchange Act Release No. 7052 (L963). 

-1/ It should be noted that counsel for the Mining Exchange herein also 
represented the respondent6 including lack in the Colburn 
case, supra. 



Inadequate Ornanization of the Pwchanne 


Professional Advice 


90. As mentioned in the stipulatibn it is admitted that 
. i 

the Mining Exchange has not obtained the advice either of legal 


counsel or of a certified public accountant to advise it regarding 


the duties and responsibilities entailed in ,compliance with the require- 


ments of the Federal securities laws. In fact, the evidence rhows that 


the Exchange had obtained legal counsel on only two occasions prior to 

. . 

the institution of these proceedings, namely, in 1936, in connection 


with its regirtration as a national securities exchange and on one 


other occasion in defense of a suit for non-payment of rent.. Moreover, 


it is admitted that on no occasion whatever has it retained the 


services and advice of a certified public accountant to assist it in 


evaluating financial statements included in applications for listing 


and in subsequent periodic reports, together with sales literature 


promulgated by listed Issuers. 


Comr~it tees and Personne 1 


91. Additionally, it is admitted that none of the committees 


other than the Governing and Stock List Committees performs any of the 


functions attributed to them. There are no salaried employees except 


Flach's brother who places quotations on the blackboard during trading 


hours and prepares daily quotation sheets together with monthly 


summaries. Carter, an previously mentioned, as Chairman of the Stock 




List Committee, examines all listing applications and reviews the same 


orally with members of both the Stock List and Governing Committees. 


Carter admitted that he has had no professional accounting training or 


experience.

1J 

9 2 .  Flach as President of the Exchange since 1936 has served 

principally as the floor trading representative of R. L. Colburn ti Co. 

and, althougb admittedly devoting the greater part of his time to the 

business of his employer and to his own personal affairs, regularly 

attends trading sessions of the Exchange and makes himself available 

for consultation regarding the day-to-day operations over which he 
/ 

exercises general but clearly inadequate supervision. 


Discipline of Members 


93. The record shows and it is not disputed that the only 


disciplinary action taken against any of the members of the Exchange 


during the past ten years consisted of imposition of a fine against 


Chevrier in 1961 for use of idtemperate and obscene language on the 


floor of the Exchange, and an indefinite suspension of Chevrier in 1962 

. -. 

by reason of his role in the Industrial Enterprises debacle and result- 


ing investigation by the Commission. In fact, Flach testified that 


Chevrier had been a serious problem to the Exchange because of his 


\ 
irregular conduct for at least five years prior to his suspension. 


Diecipline of Isruere 


94. Prior to the instances already cited, the record shows 


and it is not disputed that the Mining Exchange has suspended trading 




in listed securities on only two grounds, ( 1 )  non-payment of fees, 

and (2) failure to file annual reports. Such suspensions did not, 


however, affect over-the-counter trading by members which of course 


continued unabated. 


9 5 .  In contrast, as previously noted in the summary of the 

Supplementary Stipulation (DX-2, supra), this Commission brought 


delisting proceedings under Section 19(a)(2) of the Exchange Act 

-1/ 

against 22 issuers named in Exhibit F to said stipulation. 


Significantly, these proceedings were instituted in all instances 


on the basis of staff charges and in no instance on the basis of any 


/ 

complaint or request by the Mining Exchange. The findings of violations 


and 	grounds therefor are as noted end summarized in the Supplementary 

Gtipulation mentioned above. 


96. In any event, as a result of the large number of 


delisting proceedings instituted by the Commission against issuers 


listed on the Exchange, members of the Commission staff conferred with 


officials of the Exchange regarding- the need of certain changes in its 


rules and procedures to enable it to properly perform its functions as 


a registered national securities exchange. Following these conferences, 


the Coauaissionls staff prepared and submitted in September 1957 recom- 

mendations comprisihg an eight-point program requiring in substance the 

iallowing: (Cf. RX-5). 

I :  	lt will be recalled that Exhibit "FW to the stipulation is identi- 
cal to Exhibit F to the order for proceedings. 



1. A change in the floor plan of the Exchange so as to 


screen the activities of its members from the public; 


2.  Installation of appropriate designations on the 

quotation board and the daily transaction sheets to identify and 
%/ 

differentiate between operating companies, non-operating companies, 


and companies ieeuing aesessable stocks; 


3.  The adoption by the Exchange of rules designed to 

enforce the reporting requirements applicable-to all companies whose 

securities are listed on a national securities exchange under the 

Exchange Act, with penalties to be provided for the suspension of, 

listed companies which fail to comply promptly with those requirements; 

4. Adoption of rules by the Exchange to enable it to 


supervise personal trading of its members, including provisions for 


sanctions against members whose trading for their own accounts causes 


unjustified price fluctuations of a substantial nature; 


5. Adoption of an Exchange policy of cooperating with the 


Conmission by advising the Conmission of management changes in listed 


issuers occurring by way of mergers, proxy contests, or any other 


unusual activity; 


6 .  Adoption by the Exchange of a policy of promptly sub- 

mitting to the Commission~s San Francisco Regional Office any and all 

proxy material received by the Exchange or its members relating to 

listed companies, together with a further policy of advising the manage- 

ment of listed companies of the necessity of obtaining preliminary 



c l ea rance  from t h e  Commission of a l l  proxy ma te r i a l ;  

7. Review by t h e  Exchange of a l l  l i s t i n g s  with t h e  

o b j e c t i v e  of removing from l i s t i n g  on t h e  Exchange of s e c u r i t i e s  of 

dormant and i n a c t i v e  i s s u e r s ;  and 

8. Improvement of t h e  q u a l i t y  of l i s t e d  s tocks  through 

Exchange r e v i s i o n  of i t s  l i s t i n g  s tandards .  

97. The foregoing  e igh t -po in t  program f o r  reform of t h e  

Exchanges's procedures  was considered by t h e  Governing Committee and i n  

September 1957 C a r t e r  advised t h e  s t a f f  of t h e  Commission by letter 

(RX-6)  t h a t  t he  Exchange would endeavor t o  put  t h e  recommended changes 

i n t o  e f f e c t  at t h e  e a r l i e s t  p r a c t i c a b l e  time, r e p o r t i n g  progress  t o  

d a t e .  However, t h e  i n t e n t i o n s  of t h e  o f f i c i a l s  of t h e  Exchange proved 

t o  be ha l f -hear ted ;  f o r  v i r t u a l l y  no th ing  of s u b s t a n t i a l  consequence 

was accomplished u n t i l  f i v e  yea r s  l a t e r  fo l lowing  t h e  Apex and Indus- 

t r i a l  En te rp r i s e  d i f f i c u l t i e s ,  as a r e s u l t  of which the  Governing 

Committee held i t s  f i r s t  formal meeting t o  develop p l ans  f o r  implementing 

t h e  e igh t -po in t  program, and consul ted  counsel f o r  advice  and a s s i s t a n c e .  

By t h a t  t i m e  t h e  presen t  proceedings had a l r eady  been i n s t i t u t e d .  

98. Nevertheless,  i t  shouId be acknowledged t h a t  du r ing  t h e  t h i r d  

yea r  a f t e r  t h e  e i g h t  p o i n t s  had been formulated,  t h e  Exchange e f f e c t e d  

s u b s t a n t i a l  compliance wi th  po in t  No. 1  i n  June 1960 by secu r ing  more 

s u i t a b l e  q u a r t e r s  under a 15-year l e a s e .  P a r t i a l  compliance with 

p o i n t  No. 2 was a l s o  achieved dur ing  1957 by d e s i g n a t i n g  s tocks  s u b j e c t  

to  assessment wi th  an a s t e r i s k  on t h e  quo ta t i on  board and i n  quo ta t i on  



L 

sheets. The Exchange did not, however, adopt any method to differenti- 


ate operating companies from non-operating companies because both Flach 


and Carter took the position that such a differentiation wasn't 


practicable although the record shows that virtually all of the listed 


issuers had been inactive for the paat four or five years. 


99. 	 ~ u r i n ~1957, partial compliance with the third point was 

effected by adoption of * rule.'broviding for suspension of trading on 

the Exchange in the stock of issuers that had become delinquent in 

reporting requirements, with continued delinquency to be followed by 

delisting of such issues. The record shows, however, that this rule 

was rarely, if ever, enforced as the foregoing evidence amply 

demonstrates. 

LOO. Regarding the fourth point, officials of the Mining 


Exchange appeared to consider the matter of trading by members for 


-	 their own account as of relatively little consequence until the dis- 

closure of Chevrier's activities in the Industrial Enterprises debacle. 

However, spurred on by theqe events the Exchange wrote a letter over 

Flachls signature in March 1962,to the staff of the Commission stating: 

'The recent developments that resulted in the Commission's suspendinq 

trading in the stock of Industrial Enterprises, Inc. has caused members 

to realize that drastic changes must be made in the Constitution, rules 

and operation of our Bxchanne if we are to prevent the recurrence of 

situations of this sort and survive as a notional securities exchanpe." 

(DX-4l(c)) (Emphasis added. 1 



101. Soon after writing this letter the Exchange adopted a rule 


(proposed back in 1957 but without result) providing for surveillance of 


trading by members by requiring the latter to file weekly reports with 


the Governing Committee revealing all trades for their personal account. 


Fines are im&sed for the first, second and third offense, with 30-day 


and 6-month suspensions, respectively, for the fourth and fifth offense. 


Expulsion from the Exchange is not imposed, however, until after the 


sixth offense. Finally, the rule also prohibits excessive trading by 


members for their own personal account but no standards or criteria are 


included to define what would be considered excessive. 


102. Notwithstanding the purported compliance with the reform 


program it is admitted that the Exchange has never undertaken a review 


of its listings with the objective of delisting the securities of dormant 


and inactive companies or "corporate shells8o as envisioned by point 


No. 7; and likewise has failed to adopt any effective procedures for 


revision upward of its listing standards, that is to say, it continues 


to "process" listing applications by mere informal discussion among the 


members of the Stock List and Governing Committees and has sought no 


advice or assistance from competent members of the accounting or legal 


profession in the matter of analysis and evaluation thereof. Thus, it 


is admitted that the listing requirements have remained virtually 


unchanged during the past 20 years. Indeed, the only definitive listing 


standard having practical application appears to be the requirement of 


public ownership of at least 15% of an issuer's outstanding stock and 




to this a rule of thumb criterion of a minimum of from 100 to 150 


public shareholders is applied. As for the implementation of these 


rather vague minimal standards it is admitted t h a ~  the Exchange has 


never made an independent investigation of the fiiancial condition 

of an applicant for listing, nor has it, ae indicated above, ever employed 

a public accountant to examine any of the required financial 


information. Indeed, the laxity on the part of the ~ ~ c h a n ~ ;  
in apply- 

ing such standards as it had,is illustrated by the fact that even after 

the eight-point reform program had been agreed upon in principle in 

1957 - but only partially complied wi.th and with indifferent results -
the record shows that the Commission found it necessary to institute 

delisting proceedings under Section 19(a)(2) of the Exchange Act, 


as heretofore noted, against the following companies: Eureka Co., 


Verdi Development Co. in 1958, operator Consolidated Mining Company 


in 1959 and Ambrosia Minerals Inc. and Consolidated Virginia Mining 


Company in 1960. Additionally, out of the 42 listed companies only 


about 7 were actively engaged in operations during the five-year period 


from 1957 to 1962 while 15 were inactive and dormant during this period. 

During 1%2, 10 additional listed companies became inactive, making a 

total of 25 dormant listings at the commencement of the hearing in Decem- 

ber 1962 - leaving only 17 out of the 42 listings in an active status. 
.-

103. Besides the meagerness of the Exchange's listing standards 


the record shows that it failed to apply even these standards in 


several notable instances which have already been described, namely, 




Cornstock, Industrial Enterprises, Apex, and Wilson Oil and Gas Corp. 


Thus, the four instances cited clearly demonstrate, and the Examiner 


finds, that the Mining Exchange applied whatever listing standards 


existed,in a manner that was lax, perfunctory and ineffectual. 


104. Indeed, the serious consequences of the failure of the 


Mining. Exchange to formulate and maintain adequate listing standards 


and to make an adequate evaluation of the promotional plans and 


financial condition of listed issuers- particularly those which had 


remained inactive for long periods- was described in the Commission's 


opinion in the delisting proceeding involving Operator Consolidated 


Mining Company, supra, where the Commission said: 


"The situation here presented is one where a dormant, 

insolvent corporation, whose chief value lay in the 

registration and listing of its stock on the Exchange, 

was reactivated by a group which accumulated various 

properties to be transferred to the registrant in ex- 

change for large blocks of its stock. Most of the 

properties were undeveloped or of a speculative nature 

and in large measure'were subsequently abandoned. The 

large blocks of stock issued in exchange therefor were 

not registered under the Securities Act and were issued 

without any restrictions or precautions to prevent 

illegal public distribution of unregistered securities, 

and in fact some of those shares were involved in a 

public distribution without the disclosures and safe- 

gdards inherent in registration under the Securities 

Act." Operator Consolidated Hines Company, 39 S.E.C. 

580, 594 (1959). 


Additionally, in the recent Special Study conducted by the Division of 


Trading and Markets involving the herican Stock Exchange the obliga- 


tion of registered national securities exchanges to enforce compliance 


by its membera with the Exchange Act by means of its own rules and 




regulations are summarized as follows: 


"The Exchange Act contemplates that the responsibility 

for regulation of members of national exchanges be 

divided between the Exchange and the Commission, the 


. 	 initial and direct responsibility being placed on the 
Exchanges themselves." (Emphasis added.) 

Again, this concept was emphasized and reiterated in the staff report 


on Organization,. Management and Regulation of Conduct of Members of 


the American ~tock'~xchan~e, 
as announced in the Special Study Market 


Release No. 2 (1962) as follows: 


"The entire statutory scheme contemplates eelf- 
' 
regulation by the Exchanges with supervisory power 

lodged in the Commis~ion.~ 


And, at page 3 of Part I id., it is stated that: 


"The second regulatory technique of the Exchange Act 
is reliance on supervised self-regulation. This 
involves control of exchange markets by reauirin~ or 
permittinp; national securities exchangasto adopt 
rules governing their practices and procedures and 
the business conduct of their members, and in each 
case imposes the responsibility for enforcement of 
these rules on the exchanges themselves. It requires 
exchanges, for instance, to adopt rules providing for 
the expulsion, suspension, or discipliniog of a member 
for conduct inconsistent with just and equitable 
principles of trade; . . .It (Emphasis added. 1 

Judicial sanction, as already noted, has also been accorded these 


principles, notably in Baird v .  Franklin and Avery v. Moffatt, supra. 

105. Finally, on the baeis of the foregoing, the evidence 


overwhelmingly establishes, and the Examiner finds, that the Mining 


Exchange, through its failure and neglect to enforce its own rules and 


the applicable provisione of the Securities Act and Exchange ~ c t  


together with the Rules and Regulations thereunder, violated 




Section 6(b) of the ~ x c h i n ~ e  
Act, together with the anti-fraud and 


anti-manipulation provisions of said Act and lent its facilities to aid 


and abet violations of the Securities Act and Exchange Act by others, 


particularly the issuers of listed aecurities and indeed worse, even by 


its own officials and members as charged in the order for proceedings. 


Contentions of Respondent 


106. It should be stated at the outset that the respondent 


interposed virtually no countervailing evidence of eubstantial weight 


in respect of the facts recited in the Supplementary Stipulation 


summarized in the foregoing, nor in respect of additional evidence 


presented by the Division to supplement such stipulated facts. Instead, 


it relied almost entirely upon the results of croes-examination by its 


able and astute counsel and a general denial of the evidence adduced to 


support said stipulated facts. However, it introduced what might 


be considered evidence in mitigation designed to establish a basis for 


avoidance of the ultimate sanction comprehended in the order for pro- 


ceedings and to afford the Exchange a final but further opportunity to 


put into effect measures that would prevent the recurrence of the 


violations and shortcomings that have been spread upon the record of 


the proceedings. 


107. As its first witness the respondent called Flach, 


President of the Mining Exchange, who endeavored to make explanation 


for the deficiencies in the Exchange'e operations as set forth in the 


testimony. These explanations have been considered but in the opinion 
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of the Examiner, are insufficient to have any real mitigating force. 


Ln fact, his testimony did not even provide a satisfactory explanation 


for the Exchange's failure for a period of more than five years to 


effectively carry out the 8-point program of reform. 


108. Indeed, Flach manifested a mildly resistant attitude 


about points Nos. 2 and 7 calling for designations on the Quotation 

I )  

Board and in monthly summaries to differentiate between operating and 


non-operating companies- stating that such procedure was not deemed 


practicable due to the fact that dormant companies might become active 


almost overnight making any such differentiation inaccurate. This con- 


tention is believed to be without substance, however, inasmuch as price 


quotations are changed almost instantly on the Board and no reason was 


advanced indicating that appropriate designations of the operating status 


of listed issuers could not be as readily kept current. 


109. Additionally, much of Flach's testimony was devoted to 


defending himself against the charge of numerous violations of 


Regulation T, previously discussed. However, since the.Commission 


in its opinion in the Colburn case, supra, has already ruled against 


him on these charges, basedon substantially identical facts, no 


further mention is deemed necessary, particularly in view of the fact 


that counsel for respondent here represented all respondents in that 


proceeding including Flach$as heretofore noted. 


110. By way of summary Flach admitted laxity in enforcement of 


the rules of'the Mining Exchange and also in taking steps toward 




lmplementation of t h e  e igh t -po in t  reform program. Regarding h i s  own 

personal  conduct he a l s o  admitted t h e  l a t e  f i l i n g s  f o r  Operator  

Consol idated Mining Company but  claimed t h a t  t h i s lwas  due pr imar i ly  t o  
I 

t h e  f a c t  t h a t  he was not  then  an o f f i c e r  of t h e  company and was working 

i n  a shipyard i n  connect ion wi th  t h e  war e f f o r t .  He a\cknowledged, 

however, t h a t  he was a d i r e c t o r  of Operator  at t h e  time. 

111. Addi t iona l ly ,  Flach admit ted t h a t  dur ing  h i s  term of 

o f f i c e  a s  P r e s i d e n t ,  t h e  Mining Exchange had not  r e t a i n e d  counsel f o r  

t h e  reason t h a t  i t  had not become involved i n  any l i t i g a t i o n  r e q u i r i n g  

such measures except  on one o r  two occas ions  which d i d  no t  involve  i t s  

ope ra t i ons  as a s e c u r i t i e s  exchange. H e  a l s o  emphasized t h a t  n e i t h e r  

he no r  t h e  Mining Exchange had ever  been c i t e d  by t h i s  Commission f o r  

any v i o l a t i o n s  of t h e  Federal  s e c u r i t i e s  laws and t h a t  he had never been 

i n  a courtroom o r  l e g a l  proceeding of any kind except  as a witness .  

112. F i n a l l y ,  Flach t e s t i f i e d  t h a t  he and o t h e r  o f f i c i a l s  of 

t h e  Mining Exchange had prepared a l i s t  of proposed changes i n  i t s  r u l e s  

f o r  submission t o  t h e  s t a f f  of t h e  Commission on J u l y  23, L962 - about 

f o u r  days p r i o r  t o  r e c e i p t  of t h e  Commission's o rde r  f o r  proceedings -
and emphasized t h a t  t h e  Exchange was s t i l l  w i l l i n g  and anxious t o  go 

forward wi th  such a program and t o  comp1.y with any o t h e r  requirements  

which t h e  Commission might suggest  o r  impose a s  a cond i t i on  of s e t t l emen t  

o r  d i scont inuance  of t h e s e  proceedings.  

113. I n  a d d i t i o n  t o  F lach ,  respondent c a l l e d  Frank C a r t e r ,  

S e c r e t a r y ,  who t e s t i f i e d  byqway of explana t ion  f o r  h i s  f a i l u r e  t o  f i l e  



reports under Sections 13 and 16 of the Exchange Act regarding his 


election as a director of Comstock, that inasmuch as he was listed as a 


director on the Form 10 application he thought it was unnecessary to 


b 	 duplicate the information in subsequent reports. Regarding his efforts 

to inform issuers of the reporting requirements of the above-mentioned 

sectione of the'Exchange Act he testified that he had prepared and dis- 

tributed what he termed a 18syllabusu of such filing requirements which 

was offered in evidence as respondent's Exhibit 14(a); and that this 
. 

syllabus, together with a number of sample forms, were mailed to listed 


issuers and in some cases delivered by hand to their officials or their 


attorneys as occasion arose. Kegarding the letter to Comstock share- 


holders (DX-61, Carter testified that after its receipt he read and 


filed it, but could not recall whether he showed it to Flach or discussed 


it with him. 


114. In any event, upon hearing and review of the testimony of 


both Flach and Carter the Exaininer is of the view that the explanations 


offered are insufficient to excuse or mitigate to any material extent 


the delinquencies admitted and established by the testimony, 


particularly the documentation discussed in the foregoing that remains 


unshaken. 


115. In addition to Flach and Carter, respondent introduced 


otal and documentary evidence of various state and civic bodies and 


officials for the purpose of indicating public approval of the activi- 


ties, services and functions of the Mining Exchange and urging its 




cont'inued ex i s t ence ,  sub jec t ,  of course ,  t o  enforcement of and 

compliance with a l l  app l i cab le  s t a t e  and ~ e d e r a l  l a w 8  and r egu la t ions .  

The f i r s t  witness  c a l l e d  f o r  t h i s  purpose was P h i l l i p  Bradley, a 

member of t h e  C a l i f o r n i a  S t a t e  Hining Board f o r  about n ine teen  yea r s  

and i t s  cu r ren t  chairman. Bradley t e s t i f i e d  t h a t  t h e  S t a t e  Mining 

Board i s  composed of f i v e  members,appointed by t h e  Governor of 

C a l i f o r n i a ,  who se rve  without pay i n  an  advisory capaci ty .  He  

f u r t h e r  s t a t e d  t h a t  one Lewis Holland, an employee of t h e  San Francisco 

Chamber of Commerce, had asked him t o  a c t  as chairman of the  Hining 

C o w i t t e e  of t h a t  organiza t ion ,  which t h e r e a f t e r  held a meeting i n  

e a r l y  December 1962 at the  suggest ion of counsel f o r  t h e  respondent , 
f o r  t h e  purpose of considering t h e  charges brought by t h e  Cornmiseton 

gain st t h e  Mining Exchange. The meeting, a fo resa id ,  was at tended by 

f i v e  o r  s i x  o the r  members of t he  Committee together  with counsel f o r  

t he  Mining Exchange who explained t h e  i s s u e s  involved. As a r e s u l t  

of t h e  ensuing d iscuss ion  a r e s o l u t i o n  was adopted au thor i z ing  t h e  

pres ident  of the  Chamber of Commerce t o  address  a letter t o  whomever i t  

might concern s t a t i n g  t h a t  i t  was t h e  opinion of t h e  Chamber t h a t  t h e  

Mining Exchange had performed a usefu l  funct ion  f o r  t h e  economic 

development of t he  mining indus t ry  i n  C a l i f o r n i a  and t h e  Uest f o r  many 

y e a r s  and t h a t  i t  was t h e  consensus t h a t  it be permit ted t o  continue 

t o  funct ion  but ,  of course,  sub jec t  t o  compliance with a l l  app l i cab le  

l a w s  and r egu la t ions .  This  r e s o l u t i o n  w a s  summarizes i n  a l e t t e r  t o  

t h e  then Chairman of t h i s  Commission from t h e  Chamber of Commerce 

da ted  December 12, 1962 and introducea i n  evidence a s  KX-3.  



116. In addition to the resolution of the Chamber of Commerce, 


The California State Mining Board itself held a meeting which was attended 


by Bradley, who reported on various items of i.nterest to the mining 


industry including the Commission's charges against the Mining Exchange. 

\ 

The minutes of said meeting concludes with the following paragraph: 


"Sari Francisco Mining Exchan~e: Discussed effects of 

closing the Exchange, as is being contempleted by the 

Securities and Exchange C:ommission. The Board author- 

ized the following resolution: Resolved, that the 

State Mining Board recognizes the need and value of a 

Stock Exchange such as the San Francisco Mining Exchange, 

and is in sympathy with the furtherance of such an 

Exchange, provided that it operates within the regula- 

tions of the Security (sic) Exchange Commission, and 

that any irregularities within the Exchange be corrected." 


In addition to the above resolution, Bradley testified that, from daily 


contact with many people in the mining industry, it was his belief that 


the San Francisco Mining Exchange had made a substantial and useful 


contribution to the financing of the mining industry in the West and 


urged that it be permitted to survive but, of course, under appropriate 


regulation. His testimony, however, was considerably weakened on 


cross-examination by his admission that he had made no investigation 


regarding the basis of the charges of misconduct by members and officials 


of the Mining Exchange and therefore had no first-hand knowledge thereof. 


117. Nevertheless, taking into account the fact that a state 


public official serving without pay could not reasonably be expected to 


conduct a personal investigation of extensive charges by an agency of 


the Federal Government, his opinions, although obviously in the nature 




of hearsay and therefore susceptible of some evidentiary weakness, 


are, notwithstanding, entitled to such weight as his long experience 


and general knowledge of the industry as a professional 


mining engineer for twenty-five years or more should warrant. More-


over, because of their spontaneity and freedom from any taint of 


discernible self-interest, such views should, as a matter of common 


every day experience, be entitled to consideration, particularly when 

-1/ 

supported as they are here by similar opinions from others. 


Thus, for example, Governor Sawyer of Nevada, a state close to the 


heart of the mining industry in the West, wrote a Letter to the then 


chairman of this Commission dated January 9, 1963, containing similar 


views which, because of the high rank and office of their author, are 


-11 Needless to say, heresay evidence is clearly admissible under 
Section 8(c) of the Administrative Procedure Act and likewise 
S.E.C. and court decisions too well established to require 

citation. 




reproduced he r e  - a copy of t h e  l e t t e r  having been placed i n  ev idence  

as RX-20, r e ad ing  as fol lows:  

"1 have been informed t h a t  proceedings  have been i n s t i -  
t u t e d  by t h e  S e c u r i t i e s  and Exchange Commission t o  b r i n g  about  
t h e  c l o s i n g  of  t h e  San F ranc i s co  Mining Exchange. Because of  t h e  
importance of t h i s  Exchange t o  t h e  a l r e a d y  depressed  mining indus- 
t r y  i n  Nevada and because of t h e  r e l i a n c e  of many small mining 
e n t e r p r i s e s  i n  t h i s  state on t h e  s e r v i c e s  of t h e  Exchange, I am 
w r i t i n g  t o  r eques t  t h a t  f u r t h e r  c o n s i d e r a t i o n  be g i v a a  b e f o r e  making 
your  f i n a l  d e c i s i o n .  

"The San F ranc i s co  Mining Exchange ha s  been i n  o p e r a t i o n  
f o r  almost one hundred y e a r s ,  and i n  i t s  h i s t o r y ,  ha s  made a unique 
c o n t r i b u t i o n  t o  t h e  development of  t h e  wes te rn  mining i n d u s t r y .  
Today, it i s  small, b o t h  i n  membership and volume of t r a n s a c t i o n s ,  
and t h e  mining i n d u s t r y  has  f a l l e n  on hard  times. However, t h e  
mining i n d u s t r y ,  I b e l i e v e ,  s t i l l  ha s  a f u t u r e  i n  Nevada, as i n  
c e r t a i n  o t h e r  wes te rn  states, and I f e e l  t h a t  t h e  c o n t r i b u t i o n  of 
t h i s  i n d u s t r y  t o  Nevada's economi.~well being i s  sti l l  s u b s t a n t i a l .  
An important  phase of mining i n  coming y e a r s  w i l l  c o n t i n u e  t o  be  
c a r r i e d  on  by small, independent mining e n t e r p r i s e s ,  and t h e  e x i s t -  
ence  of an  exchange c l o s e  t o  Nevada which can  prov ide  marke t ing  
s e r v i c e s  i s  of  g r e a t  importance t o  t h e i r  cont inued wel l -being.  he 
San Franc i sco  Mining Exchange, bo th  because of  i t s  geographica l  
l o c a t i o n  and i ts  s p e c i a l i z e d  s e r v i c e s ,  i s  an  impor tan t  a s p e c t  of  
Nevada and wes te rn  mining. 

"1 unders tand t h a t  t h e  San F ranc i s co  Mining Exchange ha s  
been charged w i t h  c e r t a i n  v i o l a t i o n s  of t h e  r e g u l a t i o n s  and i n f r a c -  
t i o n s  of t h e  r u l e s  of t h e  S e c u r i t i e s  Exchange Commission, t h e  ser-
iouaness  of which I have no knowledge. However, should t h e  r e q u i r e -  
ments of t h e  SEC be a b l e  t o  be m e t  by t h e  Exchange by a c t i o n  s h o r t  
of  o u t r i g h t  c l o s i n g  down of t h e  Exchange, t h e  r e s u l t  would be most 
g r a t i f y i n g .  



Concurring opin ions  were expressed i n  a let ter  t o  s a i d  Chairman da ted  

January 4,  1963 from t h e  Honorable George Chr i s topher ,  Mayor of . 

San Franc isco ,  read ing  i n  p a r t  as fol lows:  (DX-19). 

"Without i n  any way wishing t o  appear presumptuous, 
o r  t o  prejudge t h e  hea r ings ,  I wish t o  convey some views 
on t h e  r o l e  of t h e  San Franc isco  Mining Exchange i n  t h e  
growth and economy of San Franc isco .  

"The C i t y  of San Franc isco  is  t h e  f i n a n c i a l  and 
co rpo ra t e  headquar te rs  c i t y  of t h e  P a c i f i c  Coast.  The 
mining i n d u s t r y  has played a most important p a r t  i n  
San F r a n c i s c o @ s  reoching t h i s  pos i t i on .  Needless t o  
add, t h e  San Franc isco  Mining Exchange, e s t a b l i s h e d  on 
September 11, 1862, has  a l s o  been ins t rumenta l  i n  
San F r a n c i s c o n s  growth by performing a much needed 
s e r v i c e  i n  t h e  purchase and sale of mining s e c u r i t i e s .  

lVI,t h e r e f o r e ,  j o i n  w i th  t h e  San Franc isco  Board of 
Supe rv i so r s ,  t h e  San Franc isco  Chamber of  Cimmerce, and 
o t h e r  c i v i c  o rgan iza t ions  i n  r eques t i ng  t h a t  i n  your 
d e l i b e r a t i o n s  a t  t h e  conc lus ion  of t h e  hear ings  you g ive  
c o n s i d e r a t i o n  t o  t h e  many c o n t r i b u t i o n s  t h e  San Francisco 
Mining Exchange has  rendered t o  San Francisco and t h e  
e n t i r e  western s e c t i o n  of t h e  United S t a t e s . "  

118. I n  a d d i t i o n ,  t h e  fo l lowing  letter da ted  December 11, 

1962 was addressed t o  former Chairman Carey by t h e  Honorable 

J a c k  F. She l l ey ,  Member of Congress from t h e  5 t h  D i s t r i c t  (San Franc isco)  

of C a l i f o r n i a ,  read ing  i n  pa r t :  (DX-23). 

V o r  over  a cen tu ry  t h e  San Francisco Mining Exchange 
has  been an i n t ima te  p a r t  of  t h e  C i t y  of San Francisco.  
Over t h e  y e a r s  i t s  ope ra t i ons  have meant much t o  t h e  
economic development and growth of San Francisco and t h e  
West Coas t .  The cont inued ope ra t i on  of t h e  Exchange as a 
t r a d i n g  c e n t e r  f o r  t h e  purchase and sale of s tock  i n  
mining co rpo ra t i ons  appea t s  t o  be necessary i n  l i g h t  of 
t h e  adverse  cond i t i ons  f a c i n g  these  c o r p ~ r a t i o n s . ~ ~  
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S i m i l a r l y ,  t h e  Honorable Harold T .  Johnson,  Member of Congress  f o r  

t h e  2nd D i s t r i c t  of C a l i f o r n i a  wro te  on December 13,  1962 as 

f  o  1  lows : (DX- 24) 

"Dear Mr. Cary: 

"It has  come t o  my a t t e n t i o n  t h e  S e c u r i t i e s  Exchange 
Commission i s  c u r r e n t l y  c o n s i d e r i n g  t h e  c l o s i n g  o f  t h e  
San F r a n c i s c o  Mining Exchange. 

"As t h e  R e p r e s e n t a t i v e  o f  one of t h e  l a r g e s t  mining 
a r e a s  i n  C a l i f o r n i a ,  I b e l i e v e  t h a t  t h i s  would be a 
s e r i o u s  mis take .  Although t h e  S e c u r i t i e s  ~ x c h a n ~ e  
Commission has  t a k e n  t h e  p o s i t i o n  t h a t  t h e  mining exchange 
i s  r e l a t i v e l y  small and t h e r e f o r e  unimportant ,  I do 
b e l i e v e  t h a t  t h i s  i s  t r u e  because  t h e  mining i n d u s t r y  o f  
C a l i f o r n i a  and Nevada r e l y ' s u b s t a n t i a l l y  on  t h e  con t inua-  
t i o n  o f  t h e  s e r v i c e s  of t h i s  exchange and l b e l i e v e  t h a t  
t o  d i s c o n t i n u e  i t  at t h i s  t i m e  would impose a g r e a t  
h a r d s h i p  on t h e  mining i n d u s t r y  of C a l i f o r n i a  and Nevada.'' 

F i n a l l y ,  a l e t t e r  w a s  addressed under d a t e  of December 17,  1962 t o  

former  Chairman Cary w i t h  c o p i e s  t o  t h e  o t h e r  members o f  t h e  Commission, 

by J .  Al len Over ton,  J r . ,  A d m i n i s t r a t i v e  Vice  P r e s i d e n t  of t h e  American 

Mining Congress ,  w i t h  h e a d q u a r t e r s  i n  Washington, D .  C. The t e x t  o f  

t h e  l e t t e r  (RX-21) is  reproduced below: 

"It has  come t o  o u r  a t t e n t i o n  t h a t  t h e  S e c u r i t i e s  and 
Exchange Commission has  i n s t i t u t e d  p roceed ings  which might 
r e s u l t  i n  c l o s i n g  t h e  San F r a n c i s c o  Mining Exchange, and 
t h a t  h e a r i n g s  on t h e  c h a r g e s  a g a i n s t  t h e  Exchange were he ld  
i n  San F r a n c i s c o  on December 12.  

"The American Mining Congress r e p r e s e n t s  t h e  p roducers  
of a m a j o r i t y  of t h e  N a t i o n ' s  m i n e r a l s  i n  a l l  of t h e  major 
b ranches  of t h e  mining i n d u s t r y .  We a r e  adv i sed  t h a t  a 
number of members of t h e  i n d u s t r y  are of t h e  o p i n i o n  t h a t  
t h e  San F r a n c i s c o  Mining Exchange has  p rov ided  an  impor tan t  
s e r v i c e  f o r  t h e  mining i n d u s t r y  f o r  t h e  last 100 y e a r s .  We 
are f u r t h e r  adv i sed  t h a t  t h e y  b e l i e v e  t h i s  Mining Exchange 
c a n ,  under p roper  r e g u l a t i o n ,  c o n t i n u e  t o  p rov ide  a v a l u a b l e  
s e r v i c e  i n  t h e  development of mining p roduc t ion  f o r  t h e  
b e n e f i t  of t h e  e n t i r e  Na t ion .  



"We are enclosing a copy of the Declaration of Policy 
adopted by the membership of the Ameri.can Mining Congress 
at San Franciscoin September, 1962. beg inn in^ on page 5 
you will find a section dealing with 'Financing of MiningI. 
In keeping with that Declaration of Policy, we strongly 
urge that the Securities and Exchange Commission do what- 
ever it can to preserve the operation of the San Francisco 
Mining Exchange -- coupled, of course, with the 'reasonable 
measures designed to prevent misrepresentation, misapplica- 
tion of funds and bad-faith practices in the field of 
mining', as called for in our Declaration of Policy. 

"We hope you will conclude that any errors of judgment-- 

or laxity in compliance with regulations which may haire 

occurred in the past will not necessitate closing the 

San Francisco Minin~ Exchange, which, we are informed, has 

played and can continue to play an important part in the 

development of minerals in the West." (Etuphasis added.) 


CONCLUSIONS AND RECOMMENDATIONS 


In sum, the evidence on behalf of respondent in the form 

of opinions of public bodies and officials although, as already pointed 

out, susceptible of the weakness inherent in all hearsay testimony, 

nevertheless is regarded by the Examiner as worthy of consideration -
inasmuch as there is no evidence of demonstrable self-interest or any 

motive other than a desire, on the part of the givers of the testimony, 

to serve the public welfare. Perhaps the closest analogy suggested by 

this type of testimony may be drawn from the concept which, since time 

immemorial, has sanctioned the admissibility of evidence of character 

and reputation. For as every lawyer knows, evidence of character and 

reputation does not rest upon recitation of specific instances of either 

good or bad conduct as the case may be but, rather, upon what might even 

be called the rankest type of hearsay, namely, knowledge only of the 

reputation of a person in the.community in which he lives - gleaned from 

the mouths of those who know him but without specific instances or 



examples of his conduct. Indeed, such instances or examples, if 


proffered, are barred under the general rule except, of course, on 
1/ 

behalf of the opposing party in rebuttal.- Therefore, applying this 

criterion in a broad sense, it would seem to follow that the opinions 

of the public bodies and officials placed upon the record here are 

entitled to be considered substantial evidence at least of t h o  

reputation of the Mining Exchange as having rendered valuable servic~ 

to the Mining industry in the community in which it has operated for 

more than 100 years. 

On the other hand the evidence of misconduct by Exchange 

officials, as already noted, fully establishes the charges alleged 

in the order for proceedings. In fact, in view of the number and 

flagrant nature of the violations perpetrated by such officials -
together with their repetition and inveterate nature - compels the 

conclusion that remedial action must be taken in the public interest. 

Indeed, there can be no serious question that all of the officials of 

the Mining Exchange during the past ten years or more have been guilty 

of some if not all of the transgressions and violations alleged against 

them - resulting in circumvention and defeat of the fundamental 

purposes of the provisions of the Federal securities laws enacted for 

the protection of investors. Indeed, a more pervasive and abysmal 

abdication of responsibility by officials of a quasi-public institution 

can hardly be imagined. 

-I/ Character evidence is of course generally applicable only to criminal 
trials which are not strictly relevant here except 2 fortiori. 



Moreover, because of publ ic  confidence i n  t h e  Exchange 

a s  a long e s t a b l i s h e d  r e l i a b l e  i n s t i t u t i o n ,  such o f f i c i a l s  have made 

of i t  an  unsuspected t o o l  f o r  manipulat ive p r a c t i c e s  per,petrated by 

i t s  members and p r i n c i p a l  o f f i c e r s  f o r  t h e i r  own personal and uncon- 

s c ionab le  ga in .  And while  i t  must be acknowledged t h a t  no evidence 

was introduced i n  t h i s  proceeding of s p e c i f i c  l o s s e s  sus ta ined  by 

t h e  publ ic  (a l though such may wel l  have occurred i n  l i g h t  of t h e  condi-  

t i o n s  revealed by t h e  record he re )  t h i s  i s  not  regarded as a substan-

t i a l l y  m i t i g a t i n g  f a c t o r  nor  even a necessary  element of proof ,  i n  

t h e  f a c e  of f l a g r a n t  and repeated v i o l a t i o n s  of l a w  by persons,  
I 

basking i n  what counsel  f o r  t h e  Div is ion  has  a p t l y  terined a n  "aura of 
4 


l eg i t imacy  surrounding a long-es tab l i shed  quasi-publ ic ,  i n s t i t u t i o n . "  

Thus, i f  a s t a r k l y  cold and inexorab le  l og i c - tha t  vaunted 

f e t i s h  of t he  so -ca l l ed  l e g a l  mind, which s o  o f t e n  confuses  t h e  f a c i l e  

c e r t i t u d e  of t he  syl logism wi th  t h e  u l t i m a t e  of wisdom-were t o  be 

app l i ed  i n  a l l  i t s  r i g i d i t y  he re ,  t h e r e  would of course  be no a l t e r n a -  

t i v e  but t o  recommend t h a t  t h e  l a w ' s  extreme sanc t ion  of withdrawal 

of r e g i s t r a t i o n  be ordered fo r thwi th .  But, s i nce  l i f e  i t s e l f  is  not  

always l o g i c a l ,  and s i n c e  t he  pereons comprising t h e  %anagementI1 of 

t h e  Exchange r a t h e r  than i t s  l e g a l  e n t i t y  are the  real malefac tors  h e r e ,  

i t  i s  d i f f i c u l t  f o r  t h e  undersigned t o  r e f r a i n  from d i s a s s o c i a t i n g  

t h e  human element of "management1t from t h e  cha r t e r ed  i n s t i t u t i o n  

t h a t  i s  but  the  inanimate c r e a t u r e  of t he  l a w .  The undersigned 

t h e r e f o r e  concludes,  i n  e x e r c i s e  of what is  bel ieved t o  be due 

moderation, t h a t  t h e  pub l i c  i n t e r e s t  [indeed, as he re  a t tempted t o  be 



e x p r e s s e d  by r e s p o n s i b l e  persons  o f  h i g h  o f f i c e  and by recognized 

p r o f e s s i o n a l  and c i v i c  b o d i e s ]  might  well be se rved  i f  t h e  p r e s e n t  

o f f i c i a l s  of  t h e  Mining Exchange were accorded  a f u r t h e r  b u t  f i n a l  

o p p o r t u n i t y ,  under  t h e  guidance of  t h e i r  c o u n s e l ,  t o  r e o r g a n i z e  t h e  

Mining Exchange i n  a l l  of  i t s  f u n c t i o n a l  aspects s o  as t o  p r e s e n t  

e n t i r e l y  new personne l  i n  e v e r y  depar tment  of management w i t h o u t  excep-  

-t i o n  - w i t h  s u i t a b l e  u n d e r t a k i n g s  by t h e  o f f e n d i n g  members noted i n  

t h e  f o r e g o i n g ,  t o  d i s a s s o c i a t e  themselves  immediate ly  and permanent ly  

from f u r t h e r  p a r t i c i p a t i o n  d i r e c t l y  o r  i n d i r e c t l y  i n  a n y  o f  t h e  mana- 

g e r i a l  f u n c t i o n s  o f  t h e  Exchange, and i n  a d d i t i o n  w i t h  a p p r o p r i a t e  

e v i d e n c e  of  f i n a n c i a l  r e s p o n s i b i l i t y  i n  t h e  new management; such 

r e o r g a n i z a t i o n  t o  b e  accomplished w i t h i n  a pe r iod  of  90 d a y s  from t h e  

d a t e  o f  t h e  o r d e r  s o  p r o v i d i n g ;  and p r o v i d i n g  f u r t h e r  t h a t  upon f a i l u r e  

t o  comply f u l l y  w i t h  t h e  c o n d i t i o n s  he re inabove  set f o r t h ,  a n  o r d e r  

be i s s u e d  pursuan t  t o  t h e  p r o v i s i o n s  of  S e c t i o n  1 9 ( a )  ( 1 )  o f  t h e  Exchange 

Act wi thdrawing r e s p o n d e n t ' s  r e g i s t r a t i o n  as a n a t i o n a l  s e c u r i t i e s  

exchange f o r t h w i t h .  

D i s p o s i t i o n  o f  t h i s  p roceed ing  i n  accordance  w i t h  t h e  

f o r e g o i n g  i s  b e l i e v e d  t o  be r e a s o n a b l e  and j u s t ,  under  t h e  p a r t i c u l a r  

and somewhat un ique  c i r c u m s t a n c e s  a t t e n d i n g  h e r e ,  and i t  i s  t h e r e f o r e  

r e s p e c t f u l l y  recommended. 

The proposed f i n d i n g s  submi t t ed  by t h e  p a r t i e s  have been 

a f f i r m e d  t o  t h e  e x t e n t  t h a t  they  a r e  c o n s i s t e n t  w i t h  t h e  f o r e g o i n g  and 

a r e  o t h e r w i s e  d e n i e d .  

Hearing Examiner 

Washington, D.C. 
May 10,  1965 



WE3ITgD STATES OP AMERICA 
Before the 

SECURITIES AND EZtCHAK;E COMISSXOR 
JUL 261962 

In the Matter of 
ORDER FOB PUBLIC'PBOCgBPXEI.. A#D NOTICE OF IiWtMC I P ~ P ~ . 

SAN FRANCISCO MINING EXWAWE : 
s m r o #  19(8)'(5) OF 

SECURITIES E X C ~ W ~ XACT OF 1934. 

The Comdrrion'r public o f f i c i a l  f i l e r  disclose tbt: 

A. The San Rcl~r iscomrring Exchange (kclunge),an-m-

incorporated krsinees association is ragietered &s a national 

securitiee exchange pureueot t o  Section 6 of the  -Securities % c w e  

Act of 1934 (&change k t ) ,  and has been so r e g i s t e e d  rhce htober: 1, 

1934. 

B. The off icers  and c d t t e e  members of t@e &chaqge for the 

period 1950 to date are as  l i s t e d  i n  W b i t  A hareto,which i e  hereby 

incorporated by reference. 

C. The present d a r e  of the &change, the dates of thedr 

election to membership, the narre of the firma whish they reprerrmt 

and the functions which they perform a re  as steted i n  W b i t  B hereto, 

which i s  hereby incorporated by refsrence. 

D. The coapmier l i s t e d  on the &change; the i r  net aecetr, 

source of income, expeasas and net earnings for the periodr therein 

stated; t h e i r  shares outstsnding 8s of January, 1962; a d  the number: 

of shares traded on the Rchange during 1961; and the other &change@ 



on which such shares are  traded, are .rr r tated i n  W b i t  C hereto, 

which is hereby incorporated by reference.-

E. The ~ a r k e tvalue and tb voltaa of rtock males effected 

on the  8an F'rmcirco Mning &charge together with certain other infor- 

a t t ion  relating thereto are as stated i n  -bit D hereto, whlch i e  

hereby incorporated by refereace. 

P. The &a of shrrw outstumding for each stock issue 

l i s t ed  on the Sun Rclrreimo LLLning &chmge, the number of stockholders 

of record of each arch issue, the number of such abates held by officers,  

directors, and beneficial omerr of =re than 10 percent of such shares 

and the percent thereof of the to ta l  rhares o u t s t ~ a l l  as of the 

dates therein opecifiQ4 are  as stated i n  -bit E hereto, which is 

hereby incorporated )p reference. 

I1 


&I a r r u l t  of an exadnation of the public o f f i c i a l  f i l e s  

of the C o d s s i o n  and other relevant material and 8n fuvestigation, 

the Mvision of -.ding ard &changes has obtained Information which 

tends t o  sbow ard it alleges that: 

A. The &chsrrge hae failed to  enforce compliance wdth the 

Bgchepge Act ard the mles and regulations thereunder by issuers of 

securitic'r regirtered thereon, i n  reopect t o  the following matters: 

(1) Operator Conrolidated Mlni~gC o a p q  (Operator), of 

which George J. Floch, &change R e r i d a t ,  was Rerident  and a major 

stocklaoldar, and of vhich Raak J. Carter, &cch-a Secretary, was also 



a stockholder, fai led to f i l e  annual reports for the years 1942, 1943,1944, 

1945, 1946 a d  19% as required under Section 13(a) of the Exchange Act 

and Rule 13a-1 thereunder. 

(2)  Operator violated Section 13(a) of the Exch T1' "' 
and Rule 13a-11 thereunder i n  tha t  it failed to report as  teqbirad by 

such section and rule  the following reportable events occurring during 

1956: the levy of an assessment on i t s  outsteadiag stock, a sale  of 

stock the holders of which were delinquent i n  paying the aesessment, 

and a charter amendmeat, 

(3) Reorganized Carrie Silver Lead Mines Corporation fai led to 

f i l e  annual reports for the years 1939, 1940, 1942, 1944, 1945, and 

1946 as required under Section 13(a) of the Exchange Act and Rule 13a-1 

themunder , 

(4) Consolidated Virginia Mining Coupmy (Coneolidated) , of 

vhich Arcbfe H. Chewier, former Chairman of the Governing Cornnittee of 

the kch-e and former Vice President, was a major stockholder, fai led 

to report iseuences of stock i n  1956 as required by Section 13(a) of 

the  &change Act and Rule 13a-11 thereunder. 

(5) Consolidated fai led to  f i l e  annual reports f?r thc yaara 

1953, 1955, 1957 and 1958 as required by Section 13(a) of the Exchange 

Act and Rule 13a-1 thereunder. 

(6) Apex Minerals Corporation (Apex) violated Section 14(a) 

of the &change Act and the rules  and regulations thereunder i n  connection 

with the sol ici ta t ion of proxies i n  1961. 



(7) Apex violated Section 13(a) of the k c m e  kt and the 

rules  and regulation8 i n  that i t 8  currsnt report f i l ed  i n  April, 1961 

, waa not reeponaive to  the requirement8 of Form 8-K. 

(8) Ambro8ia ~ e r a l r ,Xnc. violated Rule 12b-2 of the 

Exchange Act i n  cona.ction with the cert i f icat ion of financial s tate-  

ments f i l ed  with i t r  Form 10 f i l ed  i n  1956. 

(9) Cometock, Ltd, (Chatock), of which the three Directors 

and off icerr  were Frank 3, Carter, &change Secretary, Armld TOWS, 

an Exchange wmber and brother-in-law of Archie H, Chmier ,  and 

Mgron Crotyohn, a friend of Chewier, f i led  a fa lse  and misleading 

curreat report i n  1957 i n  violation of Section 13(a) of the ESrcme 

Act  and the ruler and regulations thereunder, The Board of Directors, 

conrt i ta t iag the above three persona, iraued a letter to rtockholders 

which was f a l r e  and Dldrleadfng and contained materlal omissions i n  

violation of Section8 10(b) and lS(c) of the Exchange Act and Rules 

lob-5 and 19-1 thereunder, 

(10) Cometock violated Section 13(a) of the &change Act 

and the ruler  and regulations thereunder i n  colrnection with annual 

raporto for the year8 1955 and 1956 becaure Chavrier rerodered conpla x a  

i n  rerpect t o  financial atatmento w o s a i b l e  by withholding re lwunt  

compaay record8 , 

(11) Eureka Coepany fai led to  f i l e  i t 8  amural reporr for 

1955 a r  required onder Section 13(a) of the Exchange Act  and Rule 13a-1 

thereunder , 
J 



B. The BLchauge has failed t o  enforce conpliance orith the 

&change Act end the tules  and regulation8 thereunder by d e r s  i n  

that DU appropriate disciplinary action purruopt to Article XXIII 

of the &cch.~rge Coaotitution h.s been taken agaiart i t o  members i n  

respect t o  the following violat iow: 

(1) George J. Flach, & e w e  President, violated the 

reporting requirem~lto of Section 16(a) of the &change A c t  'andRule : ,  

16a-1 thereunder i n  that  a r  Rerideat  of Manhattan Gold ntaer he f d l e d  

t o  report as required thereby hie election i n  1949 ae President of said 

comptmy, the equity securities of such c~~~~l l l l l j t  of which he was the beae-

f i c i a l  owner, and hi8 transactions i n  the stock of Said conpaqp occurring 

during th p-od 1949 through 1959. 

(2) George J. Flach violated the reportimg requiramnto of 

Section 16(a) of the Exchsage Act and Rule 16a-1 thereunder i n  thet o 

a Mrector of Operator Consolidated Hlner Cornpamy he fai led to report 

aa required thereby hie election i n  1941 se a Mrector of said collpeqy, 

the equity securities of such conpany of which ha was the benegicial 

owner, and his trcmsactlone i n  the rtock of said company occurring 

during 1947. 

(3) Paul W. Scbatz, Chafrmtm of the Coveruing ComPittee of 

the &change and its Vice Praideat ,  violated the reperti- requireawrats 

of Section 16(a) of the afihdsge Act  and Rule 16a-1 t h e r e  i n  tha t  

aa Vice President end a Director of Meahattan Gold Mines he failed to 

report as required thereby h i s  election In  1949 to there offices, the 

equity aecuritiee of such coppsp~l of which he war the beneficial owner, 

and Ns traasactioae i n  the rtock of raid coapeny occurring during the 

period 1949 through 1951. 



(4) Paul W. Schwarz v io la ted  t h e  repor t ing  requirements 

of  Section 16(a) of t h e  &change A c t  and Rule 16a-1 thereunder i n  

t h a t  as Secretary, Treasurer and Director of  Pony Meadows Mning 

Company he  f a i l e d  t o  repor t  a s  required thereby his t r ansac t ions  

i n  t h e  stock of s a i d  company occurring during the  .period 1950 through 

1960. 

( 5 )  Paul W. Schwarz v io la ted  t h e  repor t ing  requirements. 
r 

of Section 16(a) of  t h e  Exchange Act  and Rule 16a-1 thereuader i n  

t h a t  a s  Secretary, Treasurer and Director  of S i lve r  Divide N n e s  

Company he f a i l e d  t o  repor t  a s  required thereby h i s  t ransact ion8 

i n  t h e  stock of sa id  company occurring during the  period 1953 through 

1955. 

(6) Paul W. Schwarz v i o l a t e d  t h e  repor t ing  requirements 

of Sect ion 16(a) of  the  Exchange Act  and Rule 16a-1 thereunder i n  t h a t  

a s  Secretary,  Treasurer and Director of Smggler  Mining Company, Ltd. 

he  f a i l e d  t o  repor t  as  required thereby h i s  e l ec t ion  i n  1958 t o  these  

o f f i c e s  and t h e  equity e e c u t i t i e s  of such company of which he was t h e  

benef ic ia l  owner. 

( 7 )  Paul W, Schwarz v i o l a t e d  the  repor t ing  requirements o f  

Sect ion 16(a) of t h e  &change A c t  and Rule 16a-1 thereunder i n  t h a t  as 

President  and Director  of Comstock-Keystone Mining Conpany he f a i l e d  

t o  repor t  as  required thereby his e lec t ion  i n  1948 t o  these  o f f i c e s ,  

t h e  equity s e c u r i t i e s  of such company of which he was t h e  benef i c i a l  

owner, and a t ransact ion  i n  the  stock of  s a i d  coapany occurring i n  1955. 



(8) Archie H e  Chewier, former Chairman of the Governing 

Committee of the Exchange and i ts former Vice Resident, violated the 

reporting requirementa of Section 16(a) of the R c h w e  Act and 

Rule lba-1 thereunder i n  that aa President and a Director of Industrial 

Ehterpriaes, Inc. he failed to report and falaely reported transactions 

in  the stock of said coupany occurring during the period 1958 into 1962. 

(9) Archie H e  Chevrier violated the reporting requirements 

of Section l6(a) of the Rtcherrge Act  and Rule 16a-1 thereunder i n  that  

as the beneficial owner of more than 10 percent of the equity securi t ies  

of Pony Meadows Minirlg Company he fai led t o  report aa required thereby 

his acquisition of stock i n  this amount i n  1960, the equity securitieo 

of such company of wtrich he was the beneficial owner, and his trans-

actions i n  the stock of said company occurring duriqg 1960. 

(10) Frank J. Carter, &change Secretary, violated the 

reporting requirements of Section 16(a) of the EStcha-0 Ac t  and 

Rule 16a-1 thereunder i n  that  as  a Director and Vice President of 

Comatock, Ltd. he fai led t o  report hie election i n  1956 t o  these off ices 

and the equity securi t ies  of such company of which he waa the bene- 

f i c i a l  owner as required thereby. 

(11) Frank J. C a r t e r  violated the reporting requiremeata 

of Section 16(a) of the Rchange Act and Rule 16a-1 thereunder i n  that  

as Director of Industrial Enterprises, fnc. he fai lad to report a8 

required thereby a transaction i n  the stock of said coapauy. 



(12) Arnold Toews, &change member, and brother-in-law 

of Archie H. Chevrier, has viola ted the  reporting requirements of 

Section 16(a) and Rule 16a-1 thereunder i n  tha t  a s  President and a 

Director of Cometock, Ltd. he fa i led  t o  report  a s  required thereby 

h i s  election i n  1955 t o  these o f f i ce s  and the  equity secur i t i es  of 

such company of which he was the  beneficial  owner. 

(13) Arwld Toews viola ted the  reporting requirements of 

Section 16(a) of the  Ekchange Act and Rule 16a-1 thereunder i n  tha t  

a s  Vice President and Director of Industr ia l  I h t e r p r i ~ e s ~  heLac. 

fa i l ed  t o  report a s  rcquired thereby h i s  e lect ion in 1958 to,/there 
/'

off ices ,  	the  equity secur i t i es  of such company of which he was the 

beneficial  owner, and h i s  transactions i n  the stock of sa id  coupmy 

occurring during 1958. 

(14) Arnold Tows violated the  reporting requirements of 

Section 16(a) of the  Exchange A c t  and Rule 16a-1 thereunder i n  tha t  

a s  Vice President and Director of Sunburst Petroleum Corporation he 

f a i l ed  t o  report a s  required thereby his transactions i n  the  stock of 

sa id  coupany occurring d u r i n g t h e  period 1959 through 1960. 

(15) Archie H. Chevrier, during the  period when he was 

, 	 Chairman of the  Governing C o d t t e e  and &change Vice President, d o -

la ted .  Sections 9(a) (2) ,  9(a) (4),10(b), l l ( d )  (2) and 1Xc)  of the  

Exchange Ac t  and Rules lob-5, lob-6 and 15~1-2  thereunder i n  connection 

with transactions i n  t he  stock of Industr ia l  Ehterprises, Inc. i n  1961 

and 1962. Chwrier f a l s i f i e d  his tecords i n  1961 and 1962 i n  connection 

with transactions i n  sa id  stock i n  viola t ion of Section 17(a) of the 

kchaage 	Ac t  and Rules 17a-3 and 17a-4 thereunder. 

L 



(16) Members of the Rchenge violated Sections 10(b) 

and l5(c) of the &change Act and Rules lob-5 and l k l - 2  thereunder 

i n  connection with representations made t o  customers with respect t o  

transactions i n  the stock of issuers the  secur i t ies  of which have been 

registered on the  Exchange. 

(17) There a re  incorporated herein by reference Paragraphs 

1, 9 and 10 of Section A of t h i s  Article 11. 

C. The Ekchange has violated Section 6(b) of t he  &change 

Act i n  that  the Exchange has fai led t o  enforce Article XXIII of the  

Constitution of the Ekchaage against its members for  the violations 

se t  for th  i n  Section B of t h i s  Article If .  

D, The Pcchange has violated Sections 6(a) and 17(a) of 

the &change Ac t  and Rule 6a-3 thereunder i n  tha t  a written not i f icat ion 

ref lect ing changes effected i n  the  form of supplemental l i s t i n g  

application was not f i l e d  as  required by such rule,  

E. Withdrawal of regis t ra t ion of the &change is necessary 

and appropriate for the protection of investors because of the infor- 

mation set for th  i n  Article I hereof and the allegations of Sections A, 

B, C and D of t h i s  Article I1 and further beearroe: 

(1) Members of t he  Exchange a d  of its Governing C o d t t e e  

and i ts  of f icers  have violated or  been imtolved i n  violations of 

the Securit ies Act of 1933 and the Rules and Regulations thereunder i n  

the  following instances: 



(a) 	 Archie H, Chentrier violated Section 17(a) 

of the Securities Act of 1933 i n  connection 

with raprcrentations made i n  the of fer  and 

sa le  of stock of Industrial Enterprises, I=. 

i n  1961 d 1962, 

(b) 	 Archie H, Chevrier, ar a controlling rtock- 

holder i n  Industrial Enterprises, Inc. i n  1961 and 1962 

violated Sections S(a) and S(c) of the 

Securities Act of 1933 i n  offering t o  s e l l ,  

sel l ing and delivering a f t e r  sa le  securities 

of said compauy when no registration state-  

amnt had been f i l ed  or was i n  effect  with 

respect to  such securi t ies  under said Act .  

(c) 	 Rank J. Carter and Arraold Tows violated 

Section 17(a) of the Securities Ac t  of 1933 

i n  issuing i n  1957, fa lse  arrd udsleading 

information, containing material odsaions, 

to  stockholders to  promote the sa le  of stock 

i n  Coaustock, Ltd. by H. Carroll 61 Co. and 


Archie H. Chevrier. 


(d) 	 The Exchange by approving in  1961 the l i s t ing  

of 2,500,000 shares of Apex Mnerala Corporation 

issued i n  connection with a merger 



(shareholder approval of which merger 

w a e  obtained i n  violation of the proxy 

requiremente of Section 14(a) of the 

&change A c t  and the ruler and regu- 

latione thereunder) fac i l i ta ted  a die-

tribution of euch eharee t o  the public 

without regietration i n  violation of 

Section 5 of the Securitiee Act of 1933. 

(2) The &heage lent  i t e  f a c i l i t i e s  i n  1957 to  a planned 

diettibution of the etock of Wilma Oil and Gae Cmpany t o  the 

public i n  violation of Section 5 of the Securitiee Act  of 1933 

by certifying an application on Form 10 t o  l i e t  such eecuritiee ehortly 

a f t e r  an allegedly exempt fntraetate  offering under Section 3(a)( l l )  

of the Securities Act  of 1933. 

(3) During the period 1934 through 1961 it was neceseaty 

for the Codse ion  pureuant t o  Section 19(a)(2) of the Exchunge Act 

t o  reraove from l i s t ing  and regietration the securitias l ie ted  i n  

R h i b i t  P hereto, which i e  hereby incorporated by reference. These 

27 aecuritiea conetitute more than one-third of the 72 eecuritiee 

recumred from l i s t ing  on a l l  exchanges during the eeme period. 

(4) The k c h q e  i e  not properly orgadzed t o  discharge 

its responsibilitiee as a national eecuritiee exchange. No Committee 

other than the Governing C d t t e e  hao performed any of i t s  functions 

the &chmge has only two paid amployeea. The hehaage has retained 

no legal counsel for about 30 Year. and ha6 not had adequate 1e8.1 

advice during this ent ire  period. 



(5) The hchapge does not have adequate l i s t ing  or  delisting 

standards. It har not deliated aecurfties which were unsuitable for 

trading, and it has not onforced its delisting ru le  upon companies 
f 

that  have been delinquent i n  f i l ing  aasual reports. 

(6) The Rchsnge does cmt have adequate standards for l i s t ing  

additional shares and i n  1962 approved an application to  list additional 

shares of Industrial Enterprises, Inc. without obtaining any financial 

statements with respect t o  Caloric Foods, Inc., a controlling in teres t  

i n  which waa acquired by Industrial Enterprises, I=. for the stock 

issued. 

(7) According to figures as  of December 31, 1960 and 1961 

(See &chibit C hereto) 22 o r  ante than half of the 42 companies 1L*ted 

on the %change are aubrtantially insctive or  donnant. Of the 

remaining 20 active companies, 16 have net losses. 

(8) According to  &hibit E hereto, 20 of the 42 l i s t ed  

conpaniee have lees then SO0 stockholders. In 28 compmfes holdings 

by officers,  director8 and beneficial owners of more than 10 percent 

of the outstanding stock are i n  excess of 20% of the outstanding stock 

and i n  10 of these holdlngs by such persons amount to  over 50%of the 

outstandiog stock. 

( 9 )  f a  an attempt t o  justify i t 8  continued existence the 

E k c h q e  has armourred that  it intend8 t o  charge its atatur  from that 

of a mining exch-e t o  one dealing i n  industrial  companies. The only 

way i n  which th i s  has, i n  faet, been done is by comreying dubious 

industrial  assets to one of the dotmrnrt l i s t e d  coqporltiona, and then 
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a t t e g t i n g  to dis tr ibute and distributing substantially worthless 

securi t ies  t o  the investing public, &amplee of the foregoing are 

the transactions of Comstock, Ltd. i n  1957 end of Industrial h terpr isee ,  

Inc. i n  1962. I 
I 

, 
111 

In view of the allegations made by the Division of Trad ie  

and Ekchaqges, the Commission deems i t  necereary end appropriate for 

the protection of investors, that  public proceedings be inst i tuted to  

de terdne: 

(a) 	 Whether the allegations s e t  forth i n  Article I1 hereof 

are true; and 

(b) 	 Whether pursuant to  Section 19(a)(l) of the Exchange Act, 

it  is necessary or  appropriate for the protection of 

investors to withdrgw the registration of the Exchange. 

IT  I S  ORDERED that  a public hearing on the questions se t  forth 

i n  Article I11 hereof be held a t  a time a d  place t o  be fixed, and 

before a hearing off icer  to  be designated, by further order ae provided 

by Rule 6 of the Rules of Rac t i ce  of the Codes ion,  

This order shal l  be served upon the Rchange by personal 

eervice o r  by regirtered mail forthwith, 

In the absence of an appropriate waiver, m officer  o r  

emp$opoo of the Ccnmdssion engmed i n  the performance of investigative 

or  prosecuting functions i n  t h i s  o r  eay factually related proceeding 

wil l  be perndtted to  participate or  adPire i n  the decision upon this 



2 

matter except as witness or couusel in  proceedings held purnuant to 

notice. Since thin proceediw is  not "rule making" wlthia the maanlag 

of Section 4 ( c )  of the Addnirtrativo Procedure Act, it is  not deemad 

to be rubject to the proririoor o f  that roction delqyiug the effective 

date of any final Chdrsion action. 

By the cod88ion. 

Secretary 
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EXHIBIT B 
(Page 1 o f  2 )  

HmBERS OF SAN FRANCISCO M I N I N G  WCHANC;E 

Oate 
Regu la r  Members E l e c t e d  Name o f  Firm Funct ion  

Apple, h u e 1  , 7-28-61 R. 4 .  Colburn Co. 	 Manager o f  R. L. Colburn Co. ,  
commission brokerage f i nn ,  a t  
Ventura,  C a l i f o r n i a ,  o f f  ice. 

Broy , Raymond A. 10-29-28 The Broy Company 	 F loo r  t r a d i n g  r e p r e s e n t a t i v e  
o f  t h e  Broy Company, commis-
s i o n  brokerage f i r m  . 

C a r t e r ,  Frank J .  1-13-36 None 	 Exchange S e c r e t a r y .  I n a c t i v e .  
/ 

Chevr i e r ,  Archie H. 2-2-53 A. H. Chevr i e r  F loo r  t r h i n g  r e p r e s e n t a t i v e  
Suspended i n d e f i n i t e l y  by t h e  &change of comnission brokerage f inn 
on June 26, 1962, due t o  S.E.C. proceedings  of A. H.  Chevr ier .  

F lach ,  George J .  5-21.-33 R. L. Colburn Co. 	 F loo r  t r a d i n g  r e p r e s e n t a t i v e  
of comniseion brokerage f  inn 
of R. L. Colburn Co. and 
manager of  San F ranc i sco  
o f f i c e  o f  Colburn Co. 

Forsyth ,  Walter D. 7-30-41 W. D. F o r s y t h  	 F loo r  t r a d i n g  r e p r e s e n t a t i v e  
of commission brokerage firm 
of W. D. Fo r sy th .  

G e n t l e s ,  Frank 6-15-61 Non'e 	 I n a c t i v e .  

Herman,  V i c t o r  J .  7-1-55 The Broy Co. 	 h p l o y e e  and f l o o r  t r a d i n g  
r e p r e s e n t a t i v e  of The Broy 
Co., commission brokerage 
f i rm .  

Hudson, Norman L/ 6-1-44 R. L. Colburn Co. 	 i hp loyed  by R.  L. Colburn Co., 
Los Angeles o f f i c e .  

C 

Judge ,  Elmer W. 2-5-51 None 	 Deceased. 

v Mfntz, Samson S. 11-21-61 None 	 I n a c t i v e .  

-1 / R.  L. Colburn Company i s  a c o r p o r a t i o n  i n  which Norman Hudson i s  a s tock -
h o l d e r .  A l l  o t h e r  member f i r m s  are s o l e  p r o p r i e t o r s h i p s ,  having no p a r t n e r s .  
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EXHIBIT B 

(Page 2 of 2) 


MEMBERS OF SAN FRANCISCO MINING EXCHANGE 

Date 
Re~ular,Members Elected Name of Firm Function 

I 

Schwarz, Paul W. 10- 15-47 None Inactive. 

Toews, Arnold 8-25-60 None 	 Inactive. 


-NOTE. Moat members transact business for their own personal or trading 
accounts. There are neither specialists nor odd-lot dealers. 

Associate Members 


Hogle, Jemes E. 8-28-56 J. A. Hogle & Co. 	This firm is entitled to a 
rebate of 50% of the regular 
commission but does not have 
representation on the floor 
of the Exchange. 
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01 SmCMObDLUS SHAPBWaLDIffiS01 OPPICXRB, DIBBCTORS 
-8Lwz.AM) OF 82aC98 LISTW OY 

A c n  Miniry Co. 
. .

h r i c m  Copper Co. 

Apu Milurala Corp. 

Aarocietad Hanufecturera Co., Inc. 

Black Bear Iodumtriam Ias. 


Black w t h  C o ~ o l .  Minin# Co. 

Blua Crorn P e t r o l a n  Ltd. 

Blua Ridga )(idway Gold nines Co.. Ltd. 

California Engel. M n i q  Co. 

co-alth h.oJrca. 


C o u t ~ krAyetolu Wining Co. 

Coutock T-1 and D r e i ~ g a  Co. 

Cmmolidatad Cho l lu  Iodumtriam 

Doubla 0 Timber ud Miniq Co. 

Entreda Corp. 


Burat. R.&uq Dovolopmr Co. 

G o l c d e  Mining Cmp. 

Gold Canyon n i ~ e  Iac.  

Goldfirld Corp. 

Goldf id  h a l o p n l t  Co. 


Gold Hatale Coluolideted Mining Co. 

lierculam Mimm Co. 


Induetrial  b t e r p r i w e ,  Inc. 

J u k  Yaita Ilining Co. 

m a h t t m  Conlalidatad MiM. h e l .  Co. 


n a n b t t r o  Gold nine. Co. 


I&.llaion Iaduntrlee, hc. 

Ibr Hatale Corp. 

Pony Haadma Mimiry Co. 

Psd B i l l  U r d u  Co. 


Rorcgold B a r y l i k  Corp. 

sound muatain  tuna. Co. 

Seventy S i t  h e l o p a n t  Co. 

Silver Divide Mime Co. 

Slakon Corp. 


b a l e r  Mining Co.. Ltd. 

Sunburat P e t r o l e n  Corp. 

Tonapah Divide n ia l rq  Co. 

Traneierra %ploration Corp. 

F v e r i e t h  Cantuty Fuel. Inc. 


United 8tetem Mi11 6 Hitserala Corp. 

White Cape Gold Mining Co. 


8AN PUIICIsCa MmNC O X C ~ I  

Ohram 

Out ataodirq 

Jam. I962 


1,124,800 
600,000 

2,500,000 
1,552,531 

499,541 

10.000.000 
2,643,436 
1,500,000 

770,883 
2,969,675 

1,135,000 
2.250.000 

959,521 
1,029,927 
7,298.349 

Held by "Ineider." 

Sh. an k/ % of Total 

233, 00352,150 20.7t - 

58.7 

1,126.84b 45.1 
584.698 s/ 37.7 

270,000 54.0 


5,007.332 50.1 
325.373 12.3 
439.400 29.3 
116,591 15.1 
469,100 15.8 - '-
3*3,550 30.3 
947,800 42.1 
936,915 97.6 
168,800 16.4 

1,710,357 23.6 

57.0 
12.2 
63.8 
7.3 

none 

68.0 
43.8 
42.6 
25.8 
18.3 

25.2 
9.4 

20.5 
0.2 
5.1 

73.5 
34.3 
68.1 
23.2 
60.4 

17.1 
2.4 

29.8 
14.0 
49.1 

35.6 
29.0 

11 At l e t a r t  ma i l ab l e  reporta,  12/31/60 - 12/31/61. */ 881,927 Sb.. (52;) cmed by Double 0 Timber 6 U i n i n p  CO. 

el From 10-K "d Sac. 16 Psport.. l/ 400.000 eke. (42) amad by Black Bear Industries I n c . ;  
2,303,600 aha. (23%) onurd by Caribbean L Southeastern 

249,664 .be. (16%) a w d  by Double 0 Ti.ber 6 Milring Co. D e v a l o p a t  Corp. 

y 955,000 ah.. (21.4%) orard by Cuudian Javelin. Ltd. g/ 3,864,160 .be. (48.5%) m e d  by Hid-Baac Oil 6 Uining CO 



EXHIBIT F 

SAN FRANCISCO MINING EXCHANGE 


Securities Removed Pursuant to Section 19(a)(2) 

of the Securities Exchange Act of 1934 


Issuer 


National Silver Corp. 

Jumbo Extension Mlning Co. 

Obra Mines Corp. 

Rosetta Mines Co. 

Belmont Metals Corp. 

Mother Lode Gold Mines 

Simon Silver Lead Mines, Inc. 

Arrowhead Development Co. 

Bullion Gold and Silver Mining Co. 

Lepanto Consoljdated Mining Co. 

No. California Gold Fields, Inc. 

Reorganized Wilson Mining Co. 

Belmont Uncle Sam Mining Co. 

Brougher Divide Mining Co. 

Reorganized Booth Mining Co. of Goldfield 

Trinity Goldbar Mining Co. 

Acme Mining Co. 

Aladdin Gold Mining Co. 

Reorganized Broken Hills Silver Corp. 

Union Consol. Mining Corp. 

Reorganized Carrie Silver-Lead Mines Corp. 

New Sutherland Divide Mining Co. 

Eureka Co. 

Verdi Development Co. 

Operator Consolidated Nines Co. 

Ambrosia hinerals, Inc. 

Consolidated Virginia M~ning Co. 


Issue 


Common 

Common 

Common 

Common 

Common 

Common 

Common 

Common 

Common 

Conanon 

Common 

Common 

Common 

Common 

Common 

Common 

Common 

Common 

Common 

Common 

Common 

Common 

Common 

Common 

Common 

Common 

Common 


Removed 




UNITED STATES OF AMERICA 
Before the  

SECURITIES AND EXCHANGE COMMISSION UPENDL X "8" 

DEC 6 1962 

In  the Matter of the  AMENDMENT TO ORDER FOR PUBLIC . PROCEEDINGS PURSUANT TO 
SAN FRANCISCO MININC EXCHANCE : SECTION 19(a)( l )  OF THE SECUKI-

TIES EXCHANGE ACT OF 1934. 

The Ordar f o r  Public Proceedings and Notice o f  Hearing 

pursuant to  Section 19(a)( l )  of  the  Secur i t i e s  Exchange A c t  i n  the 

above amtter is hereby snrended t o  add the  following paragraph (18) 

t o  Section B of  Article I1 thereof:  

"During t he  period June 30, 1949 to about Hey 31, 
1962, George J. Flach (Flach) aided and abetted 
v io la t ions  of Section 7(c) of t he  Exchange Act 
and Section 4(c) of Regulation T thereunder by 
R. L. Colburn Company (Colburn) ac t ing a s  a broker-
dealer  t ransact ing a business through the  medium 
of  members of t h e  Exchange, i n  t ha t  Colburn and 
Flach, s ingly  and i n  concert ,  d i r e c t l y  and ind i rec t ly ,  
extended and min t a ined  c r e d i t  and arranged fo r  the  
extension and maintenance to  and fo r  customers 
purchasing s ecu r i t i e s  (other than exempted secur i t i e s )  
i n  specia l  cash accounts without requiring such 
customers to make f u l l  cash payment within 7 days 
a f t e r  the  dates  on which s a i d  s ecu r i t i e s  were pur- 
chased and without promptly cancell ing o r  other-  
wise l iquidat ing such t ransact ions  o r  the  unset t led  
por t ions  thereof ." 
This amendment s h a l l  be servad upon the San Francisco 

Mining Exchange by personal service  o r  by regis tered mail forthwith. 

Orval L. DuBois 
Secretary 


