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These are public administrative proceedings instituted by
order of the Securities and Exchange Commission dated July 26,
1962 to determine whether, pursuant to the provisions of Sec-
tion 19(a)(l) of the Securities Exchange Act of 1934 (Exchange Act),
it is necessary or appropriate for the protection of investors t»
withdraw the registration of the San Francisco Mining Exchange
(respondent) as a national securities exchange by reason of alleged
violations éf cefﬁain provisions ofrthe E#ﬁhange Actrana ﬁhéVSecuri-
ties Act of 1933 (Securities Act) by said Exchange and by certain of
its officers, members and issuers of securities listed thereon - all
as specified in the above-mentioned order a copy of which is attached
hereto for ready reference as Appendix "A''. The allegations of mis-
conduct aforesaid will be more part;cularly set forth hereinafter.

After appropriate notice a hearing was held before the
undersigned hearing examiner in the Regional Office of the Commission
in San Francisco, California commencing on December 12, 1962 and
concluding on February 11, 1963. The parties were represented as
noted on the facing sheet hereof. dApproximately 2300 pages of oral
testimony were taken and a large volume of documentary material was
also introduced.

At the conclusioa of the hearing in Sam Francisco the
proceeding was continued '"subject to call of the hearing officer"
following disposition of certain interlbcutory motions and applica-

tions made by counsel for the respondent to the hearing examiner.



Rulings on the latter, upon request of the respective parties sggrieved,were
certified to the Commission for review and were thereafter disposed of

by the Commission in due course. Subsequently, the record was closed

by order of the Examiner dated April 16, 1964, which also specified a
schedule for the filing of proposed findings and briefs by the

parties. Such proposed findings and briefs were thereafter submitted

by counsel on both sides and these have been duly considered. Op th,

basis of the entire record as thus constituted including cral and
documentary evidence and from observation of the witnesses the

undersigned makes the following findings:

BASIC FACTS AND PRELIMINARY STATEMENT OF ISSUES

Historical Outline

The record shows that the San Francisco Mining

Exchange (Exchange) is an unincorporated business association and
has been in operation as a public auction mert for mining stocks in
the city of San Francisco for over 100 years. The membership has
ranged generally between thirty and forty until recently when it
dropped to about thirteen, Seats on the Exchange are restricted to
individuals but various firms engaged in the securities business are
permitted to designate one of thei; officers as eiigible for member-
ship and a seat is generally purchased in the name of the person so

chosen.
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The business of the Exchange, during the entire period under
review, has been conducted by its principal éfficers functioning under
the over-all direction of five committees consisting of the Governing
Committee, of five members, the Committees on Membership, Stock List
and Commissions, of three members each, and the Finance Committee,
composed of two members. As the name implies, most of the important
policy matters are referred to, and decided by, the Governing Committee,
except on occasions of serious controversy when such matters are
generally referred to the full membersﬁip in meetings convened f;ryﬂw
that purpose,

The names of the persons serving on the above-mentioned
committees from time to time will be more particularly referred to in
the discussion of the testimony. It should be noted a£ the outset, how-
evér, that the Exchange was and still is headed by George J. Flach (Flach),

presiden;, who has held that office since 1939 and has actively managed

and directed the operations and policies of the Exchange at all times
here relevant. Frank J. Carter (Carter) has occupied the office of
Secretary of the Exchange since 1936 and has served on various
committees in addition to performing the usual duties of Secretary.
In the latter capacity, he had charge of preparation and filing with
the Commission of various required reports and the '"processing' of
applications for listing of securities to be admitted to trading on
the Exchange.

During the decade from 1951 the number of stocks admitted to

trading on the Exchange ranged between 41 and 56 with an average of 42



during 1961. The average price per share of the various securities
listed ranged between 7¢ and 26¢ during the same period with an average
of 14¢ during 1961. It will thus be(noted that trading has consistently
been limited to very low priced issues. (See Exhibits "A" through "F"
attached to the>Comm1ssion's order for proceedings included herein as
Appendix "A" for detailed charts containing the foregoing and other

pertinent statistical and financial data.)

The Issues
With the foregoing organizaﬁional structure of the Exchange
in mind, the issues raised by the Commission's order for proceedings
comprising 14 pages of text and six "exhibits' will now be summarized.il
In.Article L, paragraph "A" of said order it is stated that
the Exchange is registered as a national securities exchange pursuant to

Section 6 of the Exchange Act and has been so registered since

October 1, 1934,

In paragraphs "B'" through "F" of said Article it is stated

that the names of committee members and of the companies listed for

1/ The Securities Acts and the Commission's Rules. and Regulations
thereunder have, of course, been amended from time to time and
particularly by the Securities Acts Amendments of 1964 (Public
Law 88-467), which emended a number of provisions of the
Securities Act and Exchange Act under the effective date of
August 20, 1964. However, since these proceedings were instituted
on July 26, 1962 all references to the provisions of such Acts and
Regulations in this recommended decision will be to such provisions
as in effect prior to July 26, 1962, '
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trading on the Exchange together with other pertinent data including

net assets, source of income, the number of shares for each issue

and the total of all issues traded during 1961 together with the
market value and total volume of sales effected, are as specifically
set forth in Exhibits "A" through "F'' attached to the order for pro-
ceedings and incorporated therein by reference. Othef statistical
data including the number of shares of each listed issuer held by
officers, directors énd beneficial owners of more than 10O percent of
such shares or other so-called "“insiders' are also included,

In Article II, paragfaph “"aA," it is alleged that the Exchange
has failed to enforce compliance with the Exchange Act and the
Commission's Rules and Regulations thereunder by a number of issuers
of securities listed thereon in respect of the filing of annual and
interim reports required by Section 13(a)l/ofthe Exchange Act and

the Commission's Rules and Regulations thereunder, during a number of

1/ Section 13 of the Exchange .ct requires issuers of securities regis-
tered on a national securities exchange to file annual and current
reports with the Exchange and with the Commission pursuant to rules
prescribed thereunder.

Rule l3a-1*under Section 13 of said Act, requires that an annual
report be filed within 120 days after the close of each fiscal year,
and contain specified financial and other information. Rule 13a-1l1l
requires that a current report be filed within 10 days after the
close of 4 month during which specified events have occurred -
including acquisitions of significant amount of asuets, material
legal proceedings and changes in control of registrant - to disclose
information with respect to such events.

*The Commission’'s Rules under the Exchange Act are officially
cited by the prefatory designation, "17 CFR 240," followed by
the rule number. For brevity, however, this rather cumbersome
prefix will be omitted herein, the Rules being designated by
number only.
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specified calendar years. _These,compaﬁies are, Operator Consolidated
Mining Company (Operator), Reorganized Carrie Silver Lead Mines
Corporation (Reorganized), Consolidated Virginia Mining Company
(Consolidated), Eureka Company (Eureka), Apex Minerals Corporation
(Apex) and Comstock, Ltd. (Comstock). Additionally, it is alleged in

subdivision 8 of said paragraph that ambrosia Minerals, lnc.(Ambrosia)

-violated the certification requirements of Rule 12b-2 under Section 12

of the Exchange Act in connection with its financial statements filed
in 1956; also, that Apex, above mentioned, violated Section l4(a) of
the Exchange Act and the Commission's‘rules and regulations thercunder
in connection with a proxy solicitation during 1961.1/

Finally, in sub-divisions 9 and 10 of said paragraph it is
alleged that Comstock filed a false and misleading current report for
1957 {n violation of Section l3(a) of the Exchange Act and that its
Board of Directors issued a letter go stockhulders in connection with
a distribution of its securities containing false and misleading

statements and omissions in violation of the anti-fraud provisions of

Section 10(b) and 15(c) of the Exchange Act and Rules 10b-5 and 15cl-2

1/ Section l4(a), supra, prohibits the solicitation of proxies in
respect of a security registered on a national securities exchange
in contravention of rules prescribed by the Commission in the
public interest or for the protection of investors. Regulation 14
under said section requires that each person solicited be fur-
nished a written proxy statement containing specified information
(Rule l4a-3), that preliminary copies of all soliciting material
be filed with the Commission in advance of the date such material
is first sent or given to security holders (Rule l4a-6), and that
soliciting material shall not contain any false or misleading
statements with respect to any material facts (Rule l4a-9).



1/ .
thereunder; also, that Comstock violated Section 13(a), supra, in

connection with annual reports required for the years 1955 and 1956
due to the fact that Archie H. Chevrier (Chevrier), one of its
principal officers, a member of the Exchange and former Chairman of
its Governing Committee had withheld company records rendering it
impossible to prepare the required financial statements.

In Article 11, paragraph "B," it is alleged that the
Exchange has failed to enforce compliance with the Exchange Act and
rules and regulations thereunder by members in that no appropriate
disciplinary action, pursuant to article XXI11 of the Exchange
Constitutionglhas been taken against such members in respect of the

following matters:

1/ The composite effect of the anti-fraud provisions referred to above
as applicable here is to make unlawful the use of the mails or
means of interstate commerce in connection with the purchase or
sale of any security by the use of a device to defraud, an untrue
or misleading statement of a material fact, or any act, practice

or course of business which operates or would operate as a fraud or
deceit upon investors, or by the use of any other manipulative,
deceptive or fraudulent device.

2/ Article XXILI of the Exchange Constitution, under the heading,
"Expulsion, suspension and disciplining of Members," and comprising
13 Sections dealing with a wide range of offenses, provides gener-
ally, among other things, that a member of the Exchange who shall
have been adjudged guilty of fraud; or of entering into fictitious
transactions for the purchase or sale of securities; or of making
misleading statements or omissicns of waterial facts, shall be
suspended or expelled from membership as the Goveruing Committee
shall determine. Additionally, Section 5, paragraph (c) of -said
Article specifically provides that williul violation of any provi-
sion of the Exchange Act or any rule or regulation thereunder shall
be considered conduct inconsistent with fair and equitable principles

of trade and further ground for suspeasion or expulsion.
(Emphasis added.)
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(1) That George J. Flach, pfesident of the Exchange,

Paul W. Schwarz, a former vice president ana chairman of the Governing
Committee, archie H. Chevrier, also a former chairman of the Governing
Committee, Frank J. Carter, secretary, and each of tﬁem while serving
in these capacities, together with Arnold Toews, brother-in~law of
Chevrier and member of the Exchange, violated Section 16(a) of the
"Exchange Act and Rule 16a-li/thercunder in that they failed to report
at various times during the period 1947 through 1961 their election

as officers and directors of certain companies whose stock was listed

on the Exchange, together with the number of shares of stock im

each of such companies beneficially owned, and other important

1/ Section 16(a) of the Exchange Act provides in pertinent part:

"Every person who is directly or indirectly the beneficiai owner
of more than 10 per centum cf any class of any egquity security
(other than an exempted security) which is registered pursuant to
Section 12 of this title, or who is a director or an officer of the
issuer of such security, shall file, at the time of the registration
of such security on a national securities exchange. . .or within ten
days after he becomes such beneficial owner, director, or officer, a
statement with the Commission (and, if such security is registered
on a national securities exchange, also with the exchange) of the
amount of all equity securities of such issuer of which he is the
beneficial owner, and within ten days after the close of each calen-
dar month thereafter, if there has been a change in such ownership
during such month, shall file with the Commission (and if such
security is registered on a national securities exchange) a state-
ment indicating his ownership at the close of the calendar month and
such changes in his ownership as have occurred during such calendar
month."

Rule 16a-1 thereunder specifies Lhe forms and other information for
implementation of the statutory requirements above indicated.
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information required by the above-mentioned Rule. particularly transactions
in the securities~§f such conpanies by each of the individuals named.
The companies involved are: Operator, Manhattan Gold Mines, lnc.
(Manhattan), Pony Meadows Mining Company (Pony Meadows), Smuggler Mining
Company (Smuggler), Silver Divide Mining Company (Silver Divide),
Comstock-Keystone Mining Company (Comstock-Keystone), Industrial
Enterprises (Industfial), Sunburst Petroleukaorporation (Sunburst) and
Comstock, Ltd.(Comstock). (See éub-pafagraphé B(l) thru (14) of
Article 1 of Appendix "A," for specification of dates, offices held and
related information.

(2) That Chevrier, while serving as chairman of the Governing
Committee and as vice president of the Exchange, violated the anti-fraud
and anti-manipulative proviéions of Sections 2(a)(2), 9(a)(4), 10(b),
'11(d)(2) and 15(c) of the Exchange act together with Rules lOb-5, 10b-6

1/ .
and 15cl-2 thereunder in connection with transactions in the stock of

1/ The purpose and effect of the anti-fraud provisions of
Sections 10(b) and 15(c) of the Exchange Act and Rules and Regula-
tions thereunder have already been noted in footnote 1l on page 8,

supra.

Section 9(a)(2) of said Act as applicable here makes it unlawful for
any person or for any member of a national securities exchange to
effect any transaction in any security registered on a national secu-
rities exchange for the purpose of creating actual! or apparent active
trading in such security or raising or depressing the price thereof
for the purpose of inducing the purchase or sale of such security by
others.

Similarly, Section 9(a){(4) makes it unlawful for a dealer or broxer,
or other person offering for sale or to purchase a security, to make,
regarding any security registered on a national securities exchange,
for the purpose of inducing the purchase or sale of such security,
any false or misleading statement with respect to any material fact
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Industrial in 1961 and 1962, and also falsified his records for such ,
years in connection with éuch transactions in violation of Section 17(6)2
of the Exchange Act and Rules 17a-3 and l7a-4 thereunder.

(3) That various and sundry members of the Exchange also
violated the anti-fraud provisions of Sections 10(b) and l5(c) of the
Exchange Act and Rules 10b-5 and l5cl-2, EEEEE- in connection with
false and misleading representations to customers with respect to
transactions in the stock of issuers whose securities are listed on
the Exchange.

In the final paragraph of Section II, it is alleged that
withdrawal of the registration of the Zxchange is necessary and appro-
priate for the protection of investors because of the allegations set
forth in the foregoing and on the additional grounds:

(1) That members of the Exchange and its Governing Committee

(Continued from previous page)

which he knew or had reasonable ground to believe was so false or
misleading.

Section 11(d)(2) of said Act makes it unlawful for a member of a
national securities exchange or broker or dealer or any person to
effect through use of any facility of a national securities exchange
or otherwise any transaction with respect to any security unless he
discloses to the customer in writing at or before completion ot the
transaction whether he is acting as a dealer for his own accourt, as
a broker for such a customer, or as a broker for some other persen,

2/ Section 17(a) of the Exchange Act, as here applicable, requires
registered broker-dealers to keep such books and records as the
Commission by rules and regulations may prescribe as necessary and
appropriate in the public interest or for the protection of investors.
Rules 17a-3 and l7a-4 specify the books and records which must be
maintained, preserved and kept current.
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and officers have violated or been involved in violations of the Securi-
ties Act in the following instances:
(i) Chevrier violated Section l7(a) of the Securities
Act in connection with false and misleading representations made
in the offer and sale of stock of Industrial during 1961 and
1962; and, as controlling stockholder of said corporation during
- sald period, vioiated Sections 5(a) and (c)l/of the Securities Act’
in offering to sell, selling and delivering after sale, securities
of said company when no registration statement had been filed or
was in effect with respect to such securities under said Act.
(i1) Carter and Toews violated Section 17(a) of the
Securities Act by promulgating during 1957 false and misleading
information to stockholders to promote the sale of stock of
Comstock by H. Carroll & Company (Carroll) and Chevrier.
(2) That the Exchange lent its facilities in 1957 to a dis-
tribution of the stock of Wilson 0il and Gas Company (Wilson) in violae
tion of Section 5 of the Securities Act; also, in connection with a

merger involving Apex, stockholder approval of which had been obtained in

1/ Sections 5(a) and (c) of the Securities Act in general make it unlaw-
ful to use the mails or interstate facilities to sell or deliver a
security unless a registration statement is in effect as to such
security, or to offer to sell or offer to buy a security unless a
registration statement has been filed as to such security.
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violation of the proxy rules of Section 14(a) of the Exchange Act
in addition to distribution of its securities in violation of Sec-
tion 5 of the Securities Act aforesaid,

(3) Thgt the Exchange is not properly organizéd in that
its committees have failed adequately to function; that it does not
have adequate listing standards; has not taken action to delist
unsuitable or delinquent issuers; and has not sought nor obtained
legal agvice during the past thirty years.

(4) That during 1960 and 1961 more than half of the listed
companies were inactive and of the remainder sixteen reported net
losses; that twenty companieé had less than 500 stockholders, and
out of a total of forty-two listed issuers twenty-eight were
dominated by '"insiders', and that from 1936 to 1961 it became necessary
for the Commission to remove twenty-seven issuers from listing and
trading because of various reporting and other violations of the
Federal securities laws.

(5) That, in order to broaden the scope of its business,
the Exchange has changed its policies so as to list industrial companies

in adaition to those in the mining industry; and, to accomplish this,
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engaged in the dubious expedient of having one or more of the dormant
corporations listed on the Exchange acquire assets of questionable
value, through the efforts of its officers and members, and thereafter
distribute its securities on the basis of such newly acquired "assets"
to the public, citing as examples, transactions in Comstock in 1957
and Industrial in 1962.

Finally, Section B of Article 11 was amended by order of .
the Commission dated December 6, 1962 by adding paragraph 18 to said
Section, alleging that during the period June 30, 1949 to May 31, 1962

. 1/
Flach aided and abetted violation of Section 7(c) of the Exchange Act

and Section 4(c) of Regulation T thereunder by R. L. Coburn & Co., a
broker-dealer transacting business on the Exchange, in that the latter
and Flach, singly and in concert, extended credit to customers for
purchases of securities in contravention of the rules and regulations
above mentioned appertaining thereto.g/

In Article 111, the issues are raised of whether the allegations

set forth in the foregoing Articles 1 and 11 are true and if so whether,

1/ Section 7(c) of the Exchange Act, as applicable here, in general
makes it unlawful for any broker or dealer who transacts a business
in securities through the medium of any member of a national
securities exchange to extend credit to a customer in contravention
of regulations prescribed by the Federal Reserve Board under Sec-
tion 7 of said Act. Section 4(c) of Regulation T, promulgated by
the Federal Reserve Board as here applicable, provides (with certain
exceptions that will be dealt with where permanent) that a broker
or dealer shall promptly cancel or otherwise liquidate the trans-
action where a customer purchases a security in a special cash
account and does not make full cash payment within 7 business days.

2/ A copy of the above-mentioned amending order is attached as
Appendix '"B",
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: 1/
pursuant to the provisions of Section 19(a)(l) of the Exchange Act

it is necessary or appropriate for the protection of investors to
withdraw the registration of the Exchange as a national securities

exchange.

Basic and Supplementary Stipulations

As previously noted, counsel for the parties, during the

early part of the hearing, entered into two stipulations which are in
: ' 2/
evidence as Division's Exhibits Nos. 1 and 2, respectively. The

former dated December 13, 1962 and referred to as a "Basic Stipulation"

is relatively brief and states in substance that all stipulations
of fact that might be entered into would be without prejudice to the

right of both parties to introduce additional evidence supplementing

1/ Section 19(a) of the Exchange Act provides in pertinent part:

“The Commission is authorized, if in its opinion such action is
necessary or appropriate for the protection of investors -

(1) After appropriate notice and opportunity for hearing, by
order to suspend for a period not exceeding twelve months or to
withdraw the registration of a national securities exchange if the
Commission finds that such exchange has violated any provision of
this title or of the rules and regulations thereunder or has
failed to enforce, so far as is within its power, compliance
therewith by a member or by an issuer of a Security registered
thereon." (Emphasis added.)

2/ Division Exhibits will hereafter be designated "DX,' Respondent's
Exhibits "RX" and references to the transcript of testimony by
“R" and the page number.
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the.facté so stipulated. The sgcond or “Supplementary Stipulation,"
(DX-2), dated December 12, 1962 was read into the transctipt pf
record in toto, at pages 85 to 132 thereof at the reqﬁest of counsel
for the respondent. Since this stipulation cémprises 40 pages of
text and 6 exhibits designated “A" through "F'" inclusive, which were
extracted from the Commission's order for proceedings, it would of
course unduly extend this discussion to reproduce said stipulation
verbatim here. Thué, an endeavor will be made to summarize those
portions only which are believed to be material and necessary to
support the findings and conclusions heteiﬁafter set forth, In this
regard, it should also be noted that said stipulation follows closely
the specification of charges set forth in the order for proceedings,
using the same paragraph designations thereof, for the putpose of
facilitating concordance,

Thus, in Section I of the Supplementary Stipulation, it is
conceded that the facts stated in Article 1 of the Commission's
order for proceedings are true and correct. The facts so stipulated
are briefly that the names and dates of tenure of officers, directors
and executive committee members of the Exchange{together with the
statistical and financial data regarding the companies whose securi-
ties are listed thereon as contained in Exhibits‘”A" tﬁtough‘"F“ of
said order)  are as set £0tth therein, |

In Section 11 of said stipulation the following allega-

tions contained in Article 11, Section "A" and patagraphs (L), (27, (3),
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(5) and (11) of the order for proceedings, are conceded:

1. 1In paragraph A (1) of the stipulation it is admitted
that Operator Consolidated Mining Company (Operator), of which Flach
was a major stockholder and Carter, also a stockholder, failed to
file annual reports with the Exchange for the calendar years 1942,
1943, 1944, 1945, 1946 and 1950 until long after their due date of

April 30 of each succeeding year, as reflected in the following table:

Calendar ' | | 1/

Year Due Date Date Filed « Delinguency

1942 April 30, 1943 Oct. 5, 1943 Approximately 6 mos. Late
1943 " 1944  July 29, 1944 " 3 mos. "
1944 "o 1945 Sept.24, 1945 " 5 mos. "
1945 " 1946  Nov. 12, 1946 " 7 mos. "
1946 " 1947  June 30, 1947 "1 yr., & 2 mos. "
1950 " 1951  Aug. 6, 1951 " 4 mos. "

2, That Operator also failed to report (on Form 8-K) the fol-
2/
lowing reportable events occurring in 1956,

1/ The periods of delinquency have been supplied by the Examiner from
dates specified in the stipulation.

2/ As previously noted, Rule 13a-1 under Section 13(a) of the Exchange
Act requires issuers of securities registered on a national securi-
ties exchange to file an annual report within 120 days after the
close of each fiscal year. Rule 13a-ll requires that a curremt report
on Form 8-K be filed within 10 days after the close of a month in

which certain specified events have occurred :
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(a) An assessment in May 1956 of 2¢ per share on all

1/

(b) The sale of 22,860 shares of stockholders who were

delinquent in paying the assessment,

(c)

A charter amendment approved by stockholders on

October 30, 1956 increasing the authorized shares from $3 million to

$10 million.

3.

That Reorganized Carrie Silver Lead Mines Corporation

(Reorganized) failed to file or filed late required annual reports, as

follows:

Calendar
Year

1939
1940
1942
1944
1945

1946

4.

Due Date

april 30, 1940

1941
1943
1945
1946

1947

Date Filed

July 22,
June 30,
Nov. 3,
June 20,
July_12,

March 9,

1940
1941
1943
1945
1946

1948

Delinquency

Approximately 3 mos.

2 mos.
6 mos.
2 mos.
‘2% mos.

2 years

Late

That Consolidated Virginia Mining Company (Consolidated)

failed to file or filed late required annual reports as follows:

1/

It should be further noted that supporting documentation is in-
cluded in the stipulation throughout but it is not deemed necessary
to specify such material here.
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Calendér 1/
Year Due Date Date Filed Delinguency
1953 April 30, 1954 Nov., 24, 1954 Approximately 7 mos. Late
1954 n 1955 May 25, 1956 " 1 mo. "
1957 " 1958 June 30, 1958 o 2 mos. "
1958 " 1959 Sept.21, 1959 " 5 mos. *

5. That Eureka Company failed altogether to file a report

with the Commission for the calendar year 1955.

In Section 11, B, of the Stipulation, the Exchange
concedes the following facts regarding the allegations in Article II,
Section "B*", paragraphs (1) through (14) of the order for proceedings:

(1) That Flach, Exchange president and as president of
Manhattan Gold Mines (Manhattan) failed to report on or before
January 16, 1949 to the Commission and to the Exchange (as required by

2/
Section 16(a) of the Exchange Act and Rule 16a-1 thereunder) his

election on January 6, 1949 to that office and his beneficial ownership

of 6,300 shares of its equity securities, such report not having been

and Regulations it should be noted that the stipulation also

1/ With regard to all reports filed pursuant to the Commission's Rules

includes the dates on which a copy of each report was filed with the

Exchange as further required under such rules. But since these

filings appear to have been made in virtually all cases within & few

days to a week of the date of filing with the Commission, the
specific dates are not considered significant. The filings them-

selves, however, are deemed important to show actual or constructive

notice by the Exchange of all facts revealed thereby.

2/ See footnote 1/ on page 9, supra.
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filed until June 13, 1949 or approximately five months late; also,

his receipt of an option to buy 55,000 shares during the month of

August 1950 a report of which was not filed until July 23, 1951 or

more than eleven months late.

(2) That Flach, while president of Manhattan, failed

to file, as required under the Rule, or filed late, reports of his

transactions for purchases and sales of stock of that company, as

reflected by the following table:

PURCHASES
Number of Due date of

Shares Period Report
2500 May 1950 June 10, 1950
4000 June 1950 July 10, 1950
500 Jan. 1951 Feb. 10, 1951
1000 Aug. 1951 Sept.l0, 1951
25000 Sept.1951 Oct. 10, 1951
181,410 Nov. 1959 Dec. 10, 1959

Date Filed

July 23,
July 23,
July 23,
Dec. 10,
Dec. 10,

Sept.l17,

1951
1951
1951
1951
1951

1962

Approximate
Delinguency

l year late
lyyear late
5% mos. late
3 mos. late
2 mos. late

2 yrs.& 10 mos.late
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SALES

Number of Due date of Approximate
Shares Period Report ‘ Date Filed Delinguency
1000 - May 1951 . June 10, 1951 July 23, 1951 1% mos. late
1000 June 1951 July 10, 1951 July 23, 1951 2 weeks late
1000 Jul} 1951 Aug. 10, 1951 Dec. 10, 1951 4 mos. late
3000 Sept.1951 Oct. 10, 1951 Dec. 10, 1951 2 mos . late
2000 Oct. 1951 Nov. 10, 1951  Dec. 10, 1951 1 mo. late
6000 Dec. 1951 Jan. 10, 1952 Feb. 20, 1952 vli mos. late
2000 Jan, 1952 Feb. 10, 1952 Feb. 20, 1952 10 days late

(3) That Flach, as director of Operator Consolidated
Mines failed to report as required on or before June 12, 194! his
election on June 2, 1941 to that office and his beneficial ownership of
1000 shares of its stock, such report not having been filed until
September 5, 1941 or approximately 3 months late; and likewise his
purchase of 102,500 shares of said stock during October 1947, a report
of which was not filed until June 13, 1949, approximately 1 year and
7 months after its due date of November 10, 1947,

(4) That éaul W. Schwarz, vice president of the Exchange
and its then chairman of the Governing Committee, as vice president and a
director of Manhattan Gold Mines, supra, failed to report, as required
under the Rule, on or before January 16, 1949 his election on January 6,
1949 to these offices, as well as his beneficial ownership of 3,000
shares of its stock, such report not having been filed until June 13,

1949, or approximately 5 months late; and likewise failed to report on
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September 10, 1950 his receipt during Augustv1950 of an option to
purchase 55,000 shares of Manhattan, such report not having been filed
until July 23, 1951, or approximately 10 months late.

(5) That Schwarz, as secretary, treasurer and director
of Pony Meadows Mining. Company, failed to report on August 10, 1950,
as required, his purchase of 3,000 shares of its common stock during
July 1950, such report not having been filed until March 3L, 1953 or
2 years and 7 months late; and likewise failed to report on or before
September 10, 1960 his purchase of 2,000 shares of sald stock during
the month of August 1960. |

(6) That Schwarz, as secretary, treasurer and director
of Silver Divide Mines, failed to report on or before December 10,

1953, as required, the purchase of 117,000 shares of its stock during
November 1953, such report not having been filed until April 27, 1954 or
approximately 4 months late. He also failed to report the purchase of
61,000 shares of said stock during the calendar year 1954.

(7) That Schwarz, while holding the above-mentioned
offices, failed to report the sale of 51,350 shares of Silver Divide
during 1955, notwithstanding the filing (presumably under his supervision
as secretary-treasurer of the corporation) of annual reports for both of
the years 1954 and 1955, from which reports such informétion was omitted,

(8) That Schwarz, as secretary-treasurer and director of
Smuggler Mining Co., Ltd. failed to report as required on September 25,

1958 his election on September 15, 1958 to these offices and his
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ownership of 1,000 shares‘of said company's sﬁéck, such report not
having been filed until December 2, 1958, or approximately 2-1/2 months
late.

(9) That Schwarz, as president and director of Comstock-
Keystone Mining Company failed to réport, as required, on or before
March 6, 1948 his election to these offices on February 24, 1948 and
. also beneficial ownership of 9,000 shares of its stock., .He likewise
failed to report as required on or before September 10, 1955 his receipt
during August 1955 of an option to purchase 250,000 shares of said
company's stock.

(10) That Archie H. Chevrier, formerly vice president of
the Exchange and chairman of its Governing Committee and as president
and director of Industrial Enterprises (formerly Best & Belcher Gold
and Silver Mining Company), failed to report, as required, his purchase
of 23,500 shares of said company's stock during August 1958, which
report became due September 10, 1958 but was not filed until October 8,
1958, or approximately one month late; and also failed to file, within
the time required, reports of the following purchases and sales which
took place thereafter but which, as appears below, were in certain

instances grossly understated:



PURCHASES
Number of Due Date Approximate
Shares Period of Report Date Filed Delinquency
1000 Oct. 1960 Nov. 10, 1960 Feb. 13, 1961 3 mos. late
7000 | Nov. 1960 Dec. 10, 1960 Feb. 13, 1961 2 mos. late
10, 200 Oct. 1961  Nov. 10, 1961 Feb. 16, 1962 3 mos. late
17,450 Nov. 1961 Dec. 10, 1961 Feb, 16, 1962 2 mos. late
10,500* Dec. 1961 Jan. 10, 1962 Feb. 16, 1962 l mo. late
7,100 Jan. 1962 Feb. 10, 1962 Feb. 16, 1962 1 week late
SALES
500 July 1959 Aug, 10, 1959 aug. 27, 1959 2 weeks late
5450 Oct. 1961 Nov. 10, 1961 Feb. 16, 1962 3 mos. late
2140 Nov. 1961 Dec. 10, 1961 Feb. 16, 1962 2 mos., late
7850* Dec. 1961 Jan. 10, 1962 Feb. 16, 1962 1 mo. late
450 Jan. 1962 Feb. 10, 1962 Feb. 16, 1962 1 week late

*The initial report of these transactions was not filed with the Exchange
until March 6, 1962, or 3 weeks later.

(11) That Chevrier falsely reported his transactions
in Industrial occurring during the month of February 1962, as reflected
in the above table, showing purchases of 7,100 shares and sales of
450 shares, whereas his transactioné in such stock actually consisted
of the acquisition of a total of 188,800 shares and transfers or
sales totalling 191,160 shares. Corrected reports were filed by
Chevrier on February 19 and 28, 1962, respectively.

(12) That Chevrier's transaction in Industrial during
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October, November, December 1961 and Jdanuary 1962 were also falsely
reported in that they failed to disclose all of his transactions in
said stock and likewise the full extent of his holdings. Amended
reports for these months were likewise filed in the latter part
of February 1962.

(13) That Chevrier as beneficial owner of more than
~ 10% of the equity securities of Pony Meadows, supra, failed to report
his acquisition in July 1960 of 164,000 shares of stock in said’
company, representing lO% or more thereof; and also failed to report
the purchase during July:1960 of 11,000 shares on or before the due
date of August 10, 1960 and the purchase of 3,000 optioned shares
in August 1960 on or before the due date of September 10, 1960. In
addition, he failed to report the sale of 3,000 of such shares during

September 1960 on or before the due date of October 10, 1960,

(14) That Arnold Toews, Exchange member and, as previously
noted, brother-in-law of Chevrier, as President and Director of Comstock,
Ltd., failed to report his election to these offices together with
his beneficial ownership of 15,000 shares of said company's equity
securities on the due date of October 29, 1955, such report not having
been filed until March 12, 1956, or approximately 4-1/2 months late.

(15) That Toews was elected Vice President and Director
of Industrial Enterprises but failed to report such event together
with his beneficial ownership of 18,000 shares of the stock of said

corporation on the due date of August 24, 1958, such report not having
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been filed until October 3, 1958, or approximately 1-1/2 months late;
and likewise failed to report the sale of 1,000 shares of Industrial
during the calendar year 1958.

(16) That Toews as Vice President and Director of
Sunburst Petroleum Corporation (Sunburst), failed to report, as required,
his election to such offices on August 12, 1958 together with the num-
ber of equity securities beneficially owned by him, which report became
due August 22, 1958 but was not filed until September 15, 1958, or
approximately 3 weeks late. He likewise failed to report, (1) his
purchase of 61,000 shares of Sﬁnburst during March 1959, which report
became due April 10, 1959 but was not filed until November 27, 1959,
or approximately 7 months late and (2) the subsequent sale of 36,000
shares during the calendar year 1960,

(17) Regarding Article II, Section E, paragraph (3) of
the order for proceedings the respondent Exchange concedes that during
the period 1934 through 1961 the Commission, acting pursuant to the
provisions of Section 19(a)(2) of the Exchange Act, removed from
listing and registration all of the securities listed in Exhibit F
included in said order for proceedings totalling 27.

(18) Regarding Article II, Section E, pa;agraph (7)
of said order, the Exchange admits the data contained in Exhibit C
attached to the order for proceedings comprising extensive fimancial
and statistical information regarding the 42 companies listed on the
Exchange in respect of net assets or deficits, income and expense,

source of income, net income or loss, number of shares outstanding at
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January 1§62 and total shares traded in 1961. However, respohdent
does not admit the allegations in paragraph (7) on page 12 of the
order for proceedings td the effect that 22 of the companies listed
vare substantially inactive or dormant" and that 20 of the active
companies ''have net losses."

(19) Regarding Article 11, Section E, paragraph (8) of
the order for proceedings, the Exchange admits the data contained in
Exhibit E attached to the order for proceedings regarding the above-
mentioned 42 listed companies in respect of the number of shares
outstanding, the number 9f stockholders, the number and percentage of
shares "held by insiders" and the summary of such data contained
in paragraph (8) on page 12 of the order for procecedings reading:

"According to Exhibit E hereto, 20 of the 42 listed

.companies have less than 500 stockholders. In 28 companies
holdings by officers, directors and beneficial owners of
more than 10 percent of the outstanding stock are in excess
of 207 of the outstanding stock and in 10 of these, holdings
by such persons amount to over 507 of the outstanding stock.”

(20) 1In the final paragraph of the supplementary stipula-
tion admissions were made regarding statements and documentary material
referred to in paragraph (9) of Article 11, Section A, of the order for
proceedings. However, at the conclusion of the reading of the stipula-
tion into the record, a colloquy occurred between counsel for the
parties at pages 129 to 131 inclusive of the tran§cript, resulting in
withdrawal of this portion of the stipulation. Additionally, it should.

be noted that counsel for the respondent thereupon moved that all

allegations in the stipulation regarding occurrences taking place prior
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to July 26, 1959, or three years prior to the date of the Commission's
order for proceedings, be stricken from the evidence on the ground

that they are ir;evelant and immaterial and on‘the further ground

of some sort of equitable estoppel by reason of the considerable

lapse of time between such occurrences and the institution of pro-
ceedings. This motion was denied by the examiner as being without
merit for the reasons stated in the record at the pages above indicated,
with the result that in the present posture of the case the stipulation
stands - except for the relatively minor modifications noted - as an
admission by the respondent of the facts sét forth therein.

With the foregoing "Basic" and “Supplementary" stipulations
in mind, the evidence which was thereafter introduced on both sides for
the purpose of supplementing the stipulations by such additional facts
as were deemed necessary to support the Commission's charges and also
to afford the respondent opportunity to present its defense, will now

be considered.

FINDINGS OF FACT AND CONCLUSIONS OF Law

1. At the outset of this discussion some further reference
to the statutory scheme or climate of regulation of national securities
exchanges under the Federal securities laws should be made. Thus, as
counsel for the Division points out in tﬁe brief (pp.l and 2).
Section 6(a) of the Exchange Act requires, in substance, that an applica-

tion for registration as a national securities exchange shall contain

an agreement by the Exchange "to comply, and to enforce so far as is

within its powers compliance by its members, with the provisions of
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this title. . .and any rule or regulation. . .thereunder." (Underscore

added.) In this regard it should be notga that the registration applica-
tion of the respondent here contains an undertaking to such effect so that

it was and is clearly aware of the obligation created thereby.

2. Similarly, Section 6(b) of the Exchange Act provides that

“no registration [of an exchange] shall remain in force unless the

rules of the exchange include provision for the expulsion, suspension

or disciplining of a member for conduct or proceeding inconsistent

with just and equitable principles of trade, and declare that the willful

violation of any provisions of this title or any rule or regulation

thereunder shall be considered conduct or proceeding inconsistent with

just and equitable principles of trade.'" (Underscore added.) Here again,

the Constitution of the Exchange in Article XXIII thereof contains, in
subsections (b) and (c) of Section 5 thereof, provisions to similar
effect. |

3. From the foregoing it is clear that a national securities
exchange from its very inception is patently on notice of its obliga=-
tion to comply with all applicable provisions of the Exchange Act and
the Commission's rules and regulations thereunder in the conduct of all
of its affairs and operations as a quasi-public facility and auction
mart for the purchase and_sale of securities by and through its members
on behalf of the public; and further, that such an exchange is under

obligation to insure compliance with the Federal securities laws by
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enforcement of its own rules énd regulations by appropriate disciplinary
action against its members where necessary for that purpose. Thus,
failure by a national securities exchanée itself or by any of its
members to comply with the applicable provisiohs of the Federal
securities laws, particularly the Securities Exchange Act and the
Commission's Rules and Regulations thereunder, would constitute grounds
for withdrawal of registration under the provisions of Section l9(a)§L)
of the Exchange Act, hereinbefore noted and pursuant to which this
proceeding has been brought. [See foétnote 1 on p.15, supra. ]

4,  Turning now to a discussion of the evidence, further
reference to the organization of the Exchange at various times during
fhe period under review would appear to be helpful. Thus, the record
shows that Flach has been president continuously since 1939 and is an
ex officio member of the Governing Committee; also, that he appears to
have actively dominated the maﬁagement and operation of the Exchange
except possibly during the short time when Chevrier became chairman of
the Governing Committee from January 30, 1962 until his resignation
about three months later, on March 14, 1962. Carter has served as
Secretary of the Exchange since 1936 and as Chairman of the Stock List
Committee from 1950 until his recent death on January 17 of the current
year. Schwarz has also been a member of the Governing éommittee since
1950 and was elected its Chairman in April 1962 and Vice President of

the Exchange at about the same time, following the resignation of
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Chevrier. It further Appcars that Schﬁarz had previously held both
of these offices from 1951 through 1956 and during a subsequent
period in 1960 and 1961.

5. In addition to the foregoing, Raymond A. Broy has served
continuously as a member of the Governing Committeé and as Vice
President of the‘Exchange since 1936 and a member of the Stock List
' Committeé since 1950. Walter D. Forsyth was also a member of ghe
Governing Committee from 1944 to 1963. Chevrier, Schwarz, Broy and
Forsyth constituted the Governing Committee during the period from.
January 1957 to March 1952 and Carter, Chevrier and Broy comprised
the Stock List Committee during said period, which is important by
reason of the fact that‘a substanfial number of the activities of
alleged misconduct by members of the Exchange and its officgrs occurred

during that time.

Membership of the Exchange and
Trading Activities thereon

6. | The membership of the Mining Exchange during the entire
period of registration as a national securities exchange appears to
have undergone a slow but steady decline until, as previously noted,
there were only thirteen regular memberships as of December 1962, of
whom only six were actively engaged in the securities business as
representatives of broker-dealer firms. Thus, Flach, together with
Norman Hudson and Samuel Apple, represented the R. L. Colburn Co., a

corporate broker-dealer registered with this Commission and having
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offices in Los Angeles and San Francisco. R#ymond A. Broy, above-
mentioned, and Victor J. Herrman represented the Broy Company, a sole
proprietorship also registered as a broker-dealer. Forsyth, a
registered broker-dealer, actively engaged in trading on the Exchange as
a sole proprietorship until his death in 1963 during the pendency

of these proceedings. Chevrier, a sole proprietor and registered
broker-dealer, became a member of the Exchange in February 1953

and actively engaged in trading until he was suspended for misconduct‘r
by the Exchange in June 1962. The reﬁaining members of the Exchange
were relatively inactive except Carter who'engaged in a few trans-
actions in securities but was, of course, also active in the manage-
ment of the Exchange in connection with his official duties as
Secretary.

7. By way of summary, it should be noted that during the
past ten years virtually all of the active trading on the floor of the
Exchange was conducted by or through Flach, Broy, Herrman and Chevrier,
with Flach acting as floor trader for Colburn & Co. and manager of its
San Francisco Branch Office and with Broy and Herrman performing

similar functions for the Broy Company.

Listed Issuers and their Financial Ststus

8. As previously noted, there were approximately 42 companies
whose securities were listed on the Exchange during the period with which
we are chiefly concerned and of these it is conceded that the securities

of only about 26 had a book value in excess of 1¢ per share and ranging



betweenblkc and $1 per share, with the vast majorify being less than
25¢. Moreover, 9:of the companies listed reported ﬁet asset deficits
and consequently zero book valﬁe. Aéditionally; the average mérkeﬁ
price of shares traded on the Exchange during the décade commencing
in 1951 ranged from a low of 7¢ per share in 1953 toia high of 26¢

in 1956. The total number of»issues traded during the same period
ranged from a low of 41 iﬁ 1953 to a high of 56 in 1956.

Failure of the Exchange to Enforce

the Reporting Requirements of the
Exchange Act by Listed Issuers

g, It will be recalled that Section 13(a} of the Exchange Act
requires every issuer of securities registered on a national securi=-
ties exchange to file an annual report for each fiscal year within
120 days after the close thereof and Rule 13a-ll thereunder requires
such issuers to file interim current reports disclosing any materiaily
important events involving, for example, the corporate structure and
capitalization of the company, stockholder assessménts, mergers, major
acquisitions or sales of assets apd the like, Similarly, Section 16(a)
of said Act and Rule l6a-1 thereunder requires a listed corporation to
file current reports reflecting changes in officers and diréctors and
ownership of the equity secﬁrities of the corporafion by all of such
offic;rs, directo;s and owners of more than 10%Z of such equity

securities outstanding - within ten days after occurence of such

events; also all trading activities in such securities by such "insiders.'
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10. Numerous and repeated violatiéns of the reporting require-
ments of both of the above-mentioned Sections of the Excﬁange Act and
the Rules and Regulations-thereunder‘bave been set forth in great.
detail in the stipulation already discussed and summarized above. It
is therefore deemed necessary hereinafter only to supplement such’
material by analysis of the evidence tending to show the degree of
culpability and its source in respect of the various listed issuers and )

officials involved.

Operator Consolidated Mining Company

l1. As previously noted and at risk of some repetition,
Operator failed to file annual reports for the calendar years 1942, 1943,
1944, 1945, 1946 and 1950 with delinquencies ranging from one to six
months beyond the due dates of such reports. And, in this regard it
should also be noted that such delinquencies occurred while Flach was a
major stockholder and director and Carter was also a stockholder of the
compauny - and, despite the fact that Carter, as Secretary of the Mining
Exchange, had received warning letters from the staff of the Commission
calling his attention thereto. Moreover, such delinquencies were
admittedly revealed on the face of the reports thémselves.

12. Additionally, the record shows that Operator levied an
assessment of 2¢ per share on its oﬁtstan&ing stock in May of 1956 and
that as a result, 22,860 shares werevsold at an assessment sale
because of non-payment by the holders thereof. None'of these events

were reported, however, by Operator, as required by Rule l3a-1ll.
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13. The fecord also shows thaﬁ in Octooer 1956 Operator effec-
ted a cﬁarter amendment increasing the authorized copitalization of
the company from 3 million to 10 million»shares. And, although this
action was communicated to all registered stockholders and was there-
fore known or should have been known by both Flach and Corter as
stockholders of Operator and principal officers of the Mining Exchange,
" Operator again failed to file a current report oeflecting these
events during 1956. Subsequently, the Commission instituted oelioting
proceedings against Operator purouant to Section 19(a)(2) of fhe
Exchange Act in March 1957 which reSuited in withdrawal of its securi-

ties from listing on the Exchange on the basis of a number of violations

including those discussed above. See Operator Consolidated Minggg-

Company, supra, 39 S.E.C. 580 at p. 584 (1959).

l4. Notwithstanding the circumstances described above,
the respondent Exchange took no disciplinary or corrective action
against Operator until after the delisting proceedings had been
instituted by the Commission, at which time the Exchange suspended
trading in its stock. Such belated action of course clearly reflects
an attitude of indifference and neglect of its obligation to enforce
the applicable provisions of the Exchange Act and the Commission's

Rules and Regulations thereunder, and the Examiner so finds.

Reorganized Carrie Silver Lead Mines Corporation
15. As previously noted, the above-mentioned company filed

late annual reports for the calendar years 1939, 1940, 1941, 1943,
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1945, 1946 and 1947 in violation of Section 13(a) of the Exchange Act
and Rule l3a-1 thefeunder, withxdelinquencies in such filings ranging
from two to eleven months. Here also, the Mining Exchange had

recelived wafning letters from the Commission's staff regarding the late
filings which were, of course, also revealed on the face of the reports
themselves. Again, no action was taken by the Exchange to enforce
compliance with the Rule despite the fact that the violations were
flagrant and repeated, resulting in the withdrawal of the stock

from listing in 1949 by order of the Commission pursuant to Ppro=
ceedings under Section 19(a)(2) of the Exchange Act. See Reorganized

Carrie Silver Lead Mines Corporation, supra, 29 S.E.C. 49, (1949).

Consolidated Virginia Mining Company

16. The record shows that during October 1956 Consolidated
acquired Hampton Mining Company by issuance and distribution of
12,475,375 shares of Consolidated stock directly to the sharcholders
of Hampton in exchange for their Hampton stock. No current report
of this transaction was filed within ten days after the event, as
required by Rule l3a-ll and reporting Form 8-K thereunder. 1In February
1957 the Commission instituted delisting proceedings under Section 19(a)(2)
of the Exchange Act against Consolidated. Thereafter, Consolidated
filed the overdue annual report for 1956 on May 20, 1957, containing

ironically, the following significant disclosure: '"The registrant
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is reporting herein certain previously unreported transactions subject
to Form 8-K during-1956.". This statement of course referred to the
Hampton acquisition described above, thus indicating an admission of
violation by the issuer of the reporting requirements mentioned, plus
actual notice to officials of the Exchange of such violation.
Nevertheless, the evidence shows that respondent took no action,
disciplinary or otherwise, and merely awaited the outcome of the
proceedings by the Commission which resulted in a delisting order

in February 1960. (See Consolidated Virginia Mining Company, supra,

39 S.E.C. 705.)

17.- The record also shows repeated violations of.Rule L3a-1 by
Consolidated in its failure to file annual reports for the caiéndar
years 1953, 1955, 1957 and 1958 with delinquencies ranging from ome to
seven months - notwithstanding receipt.of warning letters from the staff
of the Commission, thus compounding the violations described;

18. Finally, by reason of the repeated and flagrant deiinquen-
cies in the filing of required reports by Consolidated and a number of
other listed issﬁers, certain members of the Commission's staff conferred
with Carter and Flach with a view to securing the cooperation of the
Exchange and its offici#ls in correcting the situation which, by that
time, had become a matter of deep concern. As a fesult of these dis-
cussions a detailed chart containing a summary of the reporting obliga-

tions of listed issuers was prepared by the staff and L00 or more copies
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thereof furnished to the Exchange for distribution to its members and
listed issuers, together with transfer agents, attorneys and others

concerned. However,‘notwithstanding this effort to achieve compliance,

the results were negligible.

Apex Minerals Corporation

19. The record shows that Apex filed a current report on
Form 8-K for the months of January and February, 1961 on March 13, 1961
stating that a proposed recapitalization and merger with two other
corporations, with Apex as the surviving corporation, would be submitted
for stockholder approval at an annual meeting to be held on March 20,
1961. The plan involved a reverse split of the Apex stock and an
increase in its par value from 10¢ to $l per share; also an increase in
the authorized capital and issuance of a half million shares of ﬁew
Apex stock for the purpose of acquiring Interstate Oil and Development
Corporation (Interstate) and Churchill Exploration Corporation (Churchill)
in effectuation of the proposed merger with these companies.

20. The current report above mentioned included a proxf state-
ment which did not contain required financial statements of the two
companies to be acquired. Upon examining the report, Carter advised Apex
of the absence of the financial statements but failed ﬂo take any other
action. Subsequently, the 8-K report for March, aforesaid, was amended
on June 25, 1962 in which it was disclosed that said proxy stafement had

not been submitted to the Commission prior to its use, as required by
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Regulation 14 under Section }4(8) of tﬁe Exchange Act. uUm April 10,
1961 Apex filed an additional 8-K report stating thét the stockholders
had approved the merger but again the financial statements of the two
companies to be acquired were omitted.

2l. 1In vieonf‘these deficiencies, Carter wrote to Apex on
April 1, 1961 requesting that the financial statements be supplied,
'~ whereupon Apex forwarded certain financial datﬁ, consisting of an ..
uncertified balance sheet for Iqterstate dated December 31, l960vonly,
and a certified financial statement dated December 31, 1959 for
Churchill, together with.an uncertified balance sheet dated April 14,
1961, Despite the admitted inadequacy of thermaterial supplied,
the Mining Exchange again took no further action.

22. The record shows and it is not disputed, that under
Rule 14;—6' of Section 14 of the Exchange Act, as noted above, al;
proxy material must be submitted to the Commission prior to its use so
that the use of this material by aApex without such submission is clearly
a violation of said section and rule. Moreover, Form 8-K requires aﬁ
issuer, in reporting a merger with or acquisition of other companiés,
to file current balance sheets for such company, together with profit
and logs statements for the three most recent prior years. Thus, under
the circumstances related, it is clear that the financial statements
for Churchill and Interstate failcd to meet the requirements of Form
8-K under Rule 13a-11. 1It is also clear and the Examiner finds that

the feeble efforts of the Exchange to effect compliance here with the
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applicable Rules and Regulations of the Commission fall far short

of what was reasonable and necessary under the circumstances.

Ambrosia Minerals, Inc.

23. The record shows that Ambrosia filed an application for
registration on‘May li, 1956 and submitted financial statements
certified by one Hinton W. Haynes, secretary-treasurer of the corpora-
tion. Under Rule 12b-2 of the Exéhange Act, financial statements
filed in connection with an application for listing are required to
be certified by an independent.public accountant and inasmuch as
Haynes was an officer of the company, it is obvious that his certifica-
tion failed to comply with the rule and is therefore in violation
thereof.

24. Moreover, the record shows that Flach and Carter were
both acquainted with officials of Ambrosia at the time application
for listing was made. Furthermore, Flach received from such officials
an option to purchase 6,000 shares df Ambrosia stock at $1 per share -
after the application for listing had been filed but prior to its
approval and certification. It also appears that no consideration
was given by Flach for said option. On June 11, 1956 the stock opened
for trading at $1.25 per share and a few days later Flach exercised
his option to the extent of 2,000 shares.

25. The testimony shows, and it is not disputed, that Flach

examined both the application of Ambrosia for listing on Form 10 and
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aléo an 8-K current reporé for July, 1956, Sut ?iﬂ hot take note.that
the financial sﬁatement had Been cértified by ﬁayﬁes‘as an indépendent
accountant whereas, in fact, he was,a#knoted,an:officér and part of the
management of the corporatién. In view bf Flach's experience of over
twenty years as_President‘of the E#éhange, such an oversight was at
best grossly negligent andvis not helped by his acceptance and exercise
. of a gratuitous option at the time the application was being considered

and acted upon by thc Exchange.

Eureka Company

26. The above listed company failed to file an annual report
for the calendar year 1955 and since there is no explanation or
extenuating circumstance of record it is clear, and the Examiner finds,
that such omission resulted in a violation of Section 13a of the Exchange
Act and Ruie 13a-1 thereunder. An issuer's failure to fileran annual
report also, of course, placed the Exchange on notice of the violation.
In addition, the record shows.that the Exchange received warning
letters from the staff of the Commission calling attention to the above
violation, and notwithstandiﬁg took no action whatever to enforce
compliance. Moreover, and despite such violation, the Exchange.sub-
sequently approved a supplemental application by Eureka for listiﬁg‘au
additional 2,000,000 shares of its stock. Shortly after this event,
however, the Commission instituted proceedings underkSection 19(a)(2)
of the Exchange Act which resulted in an order delisting the stock

in July 1958.
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27.  Under the éircums;ances related, the failure of the
Exchange to take action to enforce compliance with the reporting
requirements of the Commission's Rules and Regulations, together w#th
its approval of an additional listing by this company in the face of the
violation cited is further evidence of the utter failure and néglect
of the Exchange to live up to its obligation to enforce compliance by
issuers of listed securities with the applicable Rules and Regulations“'f
under the Exchange Act. 1n addition, further evidence of reporting
.violations was adduced in respect of.two other companies, namely,
Comstock, Ltd., and Industrial'Enterprises,‘Inc.; but, since these
companies are also charged with fraud &and deceit allegedly perpetrated
both by officials of such issuers and by certain members of the Mining
Exchanée, it is deeﬁed appropriate to consider below such reporting
violations together with the allegations of fraud.

Fraudulent Activities of Certain Listed Issuers
and Members of the Exchange

Comstock, Ltd.

28. The evidence shows that the above-named corporation had
been inactive and practically dormant for a considerable period of time
prior to 1954 and that a large amount of its common stock was owned by
a decedent estate administered by the Wells Fargo Bank of San Francisco.
The stock of the company was not then listed on the Exchange and some

time during 1954 Chevrier purchased a block of 200,000 shares through
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the Wells Fargo Bank at a price of approximately $7,000, representing
less than one cent per share. The testimony Eurther,Shbws, and it
is not disputed, that the corporation had vfrtually no assets of sub-
stantial value at the time of Chevrier's purchase and that the
company's capitalization consisted of lkmillion shares of authorized
common stock of’which 700,000 shares were then outstanding in the
hands of approximately 300 stockholders.

29, After making the above-mentioned purchase Che;;I:r
acquired an additional 160,000-shares in the over-the-counter market
at various prices ranging from 3¢ to 10¢ per share, with the result
tﬁat his ownership totalling 300,000 shares gave him assured working
control, and enabled him to proceed immediately to reorganize the
management of the corporation, making himself president and Carter vice
president and director.

30. Application for listing Comstock, prepared by one Ralph
Tucker an' attorney of Reno, Nevada, was therecafter filed in the fall
of 1955. Certain difficulties arose in connection with the application
on Form 10 whereupon Carter, at Chevrier's request, prepared a Form 8-K
Amendment with the view of correcting the deficiencies in said applica-
tion. For his services in this and related matters Chevrier awarded
Carter 10,000 shares of stock.: Thus, the evidence shows that Carter
acted in dual capacities, to Qit: ﬁy participating in the preparation
of an'application for listing by an issuer in which he had a substantial

interest and, at the same time, as one of the principal officers of the
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bMining Exchange and a member of its Stock Liét.Committee,by reviewing

and "processing" the same application to ready it for approval by the
Governing Committee of the Exchange.which registered the stock for trading
on or about November 19, 1955. |

31. Shortly after acquiring effective control of Comstock
Chevrier secured a lease on a quick silver mine located in
Cloverdale, California, and in connection therewith advanced to the
corporation $45,000 for operation of the property, receiving in con-
sideration thereof, 285,000 shares of>the company's stock. The opera-
tion of the mine proved unprofltable, howeQer, and it was later shut
down. During the period of operation it should be noted that Carter
acted as pay mastergfur the company.

32. Some time after the shutdown of the mine and in the fall
of 1956 one David Alison, who was then engagéd in the production and
marketing of charcoal in California, inquired of Chevrier whether he
would be interested in effecting a merger between Comstock and the
Country Club Charcoal Corporation (Country Club) which was operating
his charcoal business. Alison represented to Chevrier that Country
Club was specializing in the production and sale of charcoal
briquettes which had developed into a tremendous market through the
current fad for outdoor cooking by home owners throughout the country,
and that the company had already acquired timber rights omn seve;al
thousands of acres in California and already had facilities in 0peratioﬁ

for production of charcoal. As a result of these representations,
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Chevrier agreed to the merger, which was arranged during December
1956. Under the merger agreement, it was planned to have Comstock
increase its authorized capitalization frd¢ L to 2% million shares of
common stock, of which 1% million would be:igsued for acquisition
of Country Club..
33. 1In addition to Chevrier and Alison, the testimony shows
. that Carter was also present at the meeting, at which the terms of the
merger were agreed upon, and that Carter agreed to serve as director
of Comstock until a group heAded.by Alison had succeeded to the control
of that corporation in pursuance of the merger. Carter continued to
serve, however, until much later, when he resigned in September 1957.
34. During Carter's service as director of Comstock and in
June 1957 Comstock made application for the supplemental listing of
the above-mentioned 1% million shares of Comstock issued for acquisi-
tion of Country Club and in connection with such application’represénted
that the 1% million shares was exempt from the rcgistration require-
ments of the Securities Act on the ground that such shares had been
issued and distributed under agreements that they be held by the pur-
chasers for investment. Despite the large number of shares involved
and his long experience as Secretary qf the Mining Exchange, Carter
accepted the claim of exemption at face value and ;dmitted in his
testimony that he took no precautionary steps to prevent the resale of
the stock in possible distribution in circumvention or violation of the

registration provisions of Section 5 of the Securities act,
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35. It will be remembered that prior to the proposed merger
with Country Club, Chevrier had acquired 200,000 shares of Comstock from
the Wells Fargo Bank plus 100,000 shares in the open markét and had sub-
sequently received 285,000-shares in consideration of his advances to
the company for acquisition and operation of the Cloverdale quick silver
mine, making total holdings of 585,000 shares out of 700,000 then out-

standing and giving Chevrier undisputed control of the corporation.

Pursuant to a letter contract with Alison dated December 12, 1956 (DX-;QJ“""

in connection with the proposed merger, Chevrier transferred to Alison
and five other individuals a controlling block of 500,000 shares of
Comstock for a total consideration of $125,000 at 25¢ per share repre-
sented by six promissory notes dated January l, 1957 and payable Decem-
ber 31, 1957. These notes were made by Alison and said other persons,
each of whom allegedly purchased 90,000 shares for $22,500 (at the
contract price of 25¢ per share), with Alison taking the remainder of
50,000 shares for $12,500 - making up the total of 500,000 shares (DX-18).
Under the terms of the contract the shares were to be held in escrow by
H. Ward Dawson, attorney for Alison, pending execution of the contract.
The purchase and escrow agreement further provided that the vpurchasers
had the option either of paying the notes when due or returning the
stock to Chevrier. Thus, the effect was to give the purchasers or
transferees only a one-year option on the stock which could not be
considered actually sold until the stock had been paid for, leaving
Chevrier still the beneficial owner thereof.

36. 1In its current report on Form 8-K for February 1957 dated

Mgrch 11, 1957 and filed with both the Commission and the Exchange
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Comstock reported the above described ﬁransactions as a sale of
500,000 shares by Chevrier to six purchasérs with the obvious purpose

of indicating that neither Chevrier nor Alison nor any of the six
purchasers would be the beneficial owner ﬁf 10% or more of the corpora-
tion's stock then outéténding.il

37. 1t is clear, however, that Carter, who later becamg :

- escrow agent under the purchase agreement, knew of the conditional
“sale" of theYSOO,OOO shares and that the 8-K Report, above mentioned,
was false and miéleading in reporting the transaction as a sale whereas
in fact it was only an oﬁtion;ahu)thai under such circumstances Chevrier
still remained the beneficial owner of well over 10% of the outstanding
securities of Comstock, a fact that, in itself, required disclosure
under both Sections 13(a) and 16(a) of the Exchange Act together with
Rules 13a-11 and l6a-l thereunder. Additionally, the transaction
resulted in other liabilities in conmection with subsequent events
involving the resale of the optioned stock under circumstances indicat-

ing a violation of Section 5 of the Securities Act as hereinafter

described.

1/ The form 8-K report, supra, states in part:

Item 1 - Changes in Control 5f Registrant,

A. H. Chevrier did finalize by private transaction the
sale of 500,000 shares of the stock of this corporation
to six different persons and A. H. Chevrier has been
instructed to file Form K reporting said sale. No
person, therefore, holds at the present time 10% or more
of registrant's shares. (Emphasis added.)
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38. 1In any event, it is obvious of course that the filing of
the false and misleading report of Chevrier's holdings was in vionlation
of the provisions above mentioned. Indeed, tﬁe Commission has
repeatedly held that the requirement that reports be fiied necessarily
embodies the requirement that such reports be true and correct. See

Great Sweet Grass Oils Limited, 37 S.E.C. 683, 684 (1957), Aff'd 256

F 2d 893 (C.A.D.C. 1958) and cases cited. Again, the fact that Chevrier
and Carter were both officers of Comstock and were also members and
principalvofficers of the Mining Exchénge at the time the forepgoing
transactions and subsequent filings were mﬁde, clearly establishes

their participation and complicity in the violations indicated and the
Examiner so finds.

39. In addition to the foregoing, the evidence shows that
under date of February 4, 1957 Comstock distributed to its stockholders,
"By order of the Board of Directors! a mimeographed letter (DX-6)
headed "To the shareholders of Comstock, Ltd.,"” which letter described
in glowing terms the merger with Country Club and the operation and
business prospects of the charcoal business. Attached to said letter
there were an uncertified balance sheet of Comstock as of Decewber 31,
1956 as Exhibit 1, a balance sheet reflecting the acquisition’of
Country Club as Exhibit 1I, and & "Pro forma balance shéet of production
of charcoal as projected for the 1957 season" as Exhibit 111. A copy
of said letter was received by the Mining Exchange and came to the
attention of Carter as Secretafy who admitted reading the letter and

placing it in the Exchange files. Carter also admitted that he was
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still serQing as a director of Comstock at the time but claims he had
not pafticipated in any action of the Board of Directors #uphorizing
distribution of the letter since he considered himself a director of
Comstock in '*‘name only'" and had assumed that tﬁe letter had been pre-
pared and sent to stockholders through action of the new management of
Comstock under Alison - particularly since the letter dealt in large
part with a description of the charcoal business which was under
Alison's direction. In any event, the letter contained a glowing
description of the charcoal operation in terms that should have aroused
Carter's suspicion but agparently did. not. The following excerpts are

illustrative:

* * %

"The prize plum however is the 270,000 cords of
live oak wood which is under contract for $1.50 per
cord, but which the company is assured it could turn
over without cutting for a profit of $1.00 per cord."

* * %

"The reserves of live oak would represent, there-
fore, in gross charcoal and briquettes values, almost
$20,000,000.00,

"The cost figures on Exhibit 111 (pro forma profit
and loss statement) have intentionally been Jdoubled in
order to provide for all contingencies. Even so, your
company looks forward to a net profit in excess of
$50,000.00 a month from charcoal operations.'

*x * %

"This company's quicksilver operation in Cloverdale
has, as you know, been shut down for many months. The
directors have made a reappraisal of the situation and
intend within the near future to put the Cloverdale
Quicksilver Mine back into operation. Reports from
qualified persons lead your directors to believe theat the
quicksilver operation should be as profitable as the
charcoal business.*"


http:$20,000,000.00

The record shows, and it is not disputed, that the claim for "a net
profit in excess of $50,000 per month' was without any reasonable basis
in fact and that the estimate of timber reserves valued at $20,000,000
upon conversion into charcoal was equally visionary, as the unsuccessful
results of the operation and need of further financing (as will appear
more fully below) indicated. Carter also admitted that he was not aware
of any plans to reactivate the quick silver mine.

40. Moreover, in addition to the letter to stockholders, the
record shows that Carter as Secretary'of the Mining Exchange received a
pamphlet which was referred to in the testimony as a "brown brochure

(in evidence as DX-20) titled "Charcoal - a report on one of the fastest

growing industries in the country," and containing virtually the same

representations as the letter to stockholders regarding the assets,
operations and énticipated profits of Comstock. Carter admitted reading
this brochure, but stated that he believed the representations made and
again took no action to ascertain its purpose or to whom it was being
distributed and also did not bring it to the attention of the Goyerning
Committee.

4l1. In this connection, it is also worthy to note that in
addition to a description of the operations and prospects of Country
Club the "brown brochure" stated that under the merger énmstock would
have the benefit of the supervision and guidance of Colonel T. R.
Gillenwaters, "an industrial counsel and attorney with a string-of
organizational triumphs to (sic) his record." In his testimony regarding

this matter Carter admitted that Gillenwaters was not even connected
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with the'company at the time indicated - having severed whatever
connection he had ever had with the company some time previously.

‘. 42, in any event the evidence further shows that the brown
brochure had been and was being distributed by H. Carroll & Co.(Carroll),
a broker-dealer firm headed by Howard P. Carroll, with headquarters in

. Denver, Colorado and a branch office in Beverly Hills, California.

Early in 1957 it appears that Howard P. Carroll, aforesaid, had
communicated with Chevrier and informed him that his fir@ was presently
making a market in the Comstock stock and asked Chevrierlwhat‘his
intentions were regarding the balance of his holdings whiéh then amounted
to approximately 150,000 shares, following delivery of 500,000 shares to
Alison and his associateé,as described above. Chevrier assured Carroll
that he intended to retain these holdings for himself and family; where-
upon Carroll further revealed that his firm had already distributed to
the public substantial amounts of the stock which he had obtained from
Alison and his associates and that these shares were being sold princi=-
pally through his Beverly Hills office.

43. Upon receiving this assurance from Chevrier and to
facilitate his distribution operations,Carroll immediately began to
place orders with Chevrier to purchase shares of domstock on the Mining
Exchange. As é result, the evidence shows that during the period
March 1 to July 31, 1957 158,000 shares of Comstock were fraded on the

Mining Exchange and that from March 5 to June 20, 1957 alone, Chevrier
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purchased a total of 88,100 shares on the Exchange for the account of
Carroll at prices ranging between 25¢ and 36¢ per share,'indic?ting a
market rise of more than 407 in a period of only slightly more‘than two
months - without aﬁy developments in the history and operations of
Comstock that could reasonably be considered a basis for such rise.

The inference therefore would appear to be justified that the market .
behavior of the stock resulted from thg manipulative activities of
Chevrier and Carroll. Moreover, as will appear more fully below, the
record sho%s that the Carroll distribﬁtion was made by use of misleading
sales literature including the "brown brocﬁure" and the letter to stock-
holders, supra, and by what are generally known in the industry as
"boiler room'" methods.

44, 1t is obvious, of course, that Chevrier's motive for
collaborating with Carroll stemmed from his purpose and intent to recoup
the éubstantialfinvestment he had made in Comstock, particularly the
$45,000 advance for the unsuccessful quick silver mining operation.

Thus, his participation with Carroll in the market operations in Comstock
on the Mining Exchange by transactions in Comstock for his own and
Carroll's account, with knowledge, and for the purpose, of facilitating
the over-the-counter distribution to the public by Carrqll - plus the

fact that a further source of Comstock shares was the 500,000 share block
held in escrow sut made available to Carroll by the Alison group which
then controlled Comstock - clearly resulted in violation of Section 9(a)(2)

of the Exchange Act; such transactions having been made at a time when he
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knew or had reason to believe that the effect of the transactions would
be, not only to induce trading by others, but also to influence the
price of the stock - as they did. See Junius A, Richards, &4 S.E.C.

1 '/l
742 (1939); CE. White Wweld & Co., 3 S.E.C. 466 (1938),

45, 1In addition to the foregoing, counsel for the Division
contends, in the brief at pp. 45 to 48 inclusive, that the distribution
by Carroll without registration of the Comstock securities constituted

a violation of Section 5 of the Securities act, the claimed exemption
pursuant to Section 4 of said Act as a private placement of securities
to holders for investment, not being applicable inasmuch as the 500,000
shares delivered to the Alison group by Chevrier was a controlling block
and was immediately made available to Carroll, a broker-dealer, for

2/
resale to the public. See Robert W, Wilson, 39 S.E.C. 752 (1960);

Cf. also S.E.C. v. Culpepper 270 F. 2d 241 (C.A.2, 1959).

46, Besides the above-described violation it is pointed out
by the Division that since Chevrier admitted that a substantial portion

of his trading in Comstock on the Exchange was for his own account, as

1/ Chevrier's manipulative purpose and intent is further evidenced by
his assurances to Carroll to retain his personal holdings of
Comstock - such withholding agreements, by restricting the 'floating
supply" of a security, being characteristic of a scheme to manipu-
late the price of a stock on an Exchange. aurelius F. DeFelice,

29 S.E.C. 595 (1949) and White Weld & Co., supra.

2/ 1o this regard it should also be noted that for services in connec-
tion with the acquisition of the assets of Charcoal Corporation,
Comstock also granted Alison and his associates an option for
18 months to purchase 500,000 shares of Comstock stock at 25¢ per
share. (See Item 9 of Comstock 8-K current report for February 1957,
supra.) This of course created an additional source of control
stock.
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/
well as for the account of Carroll, and such tradgégkhéving 1nvoived
purchases of a security by a bréker-dealer (Carroll), acting as under-
writer thereof and during a di#tribution of the same stock to the public =
aided and abetted by Chevrier, also_a broker-dealer - were violative of
Section 10(b) of the Exchange Act and Rule lOb-6;/fhéféunder. S.E.C. |

v, Scott Taylor & Company, Inc., 183 F. Supp 904 (1959); BrunE;;Nordeman

& Company, 40 S.E.C. 652, 660 (1951). However, inasmuch as violation

of Section 5 of the Securities Act and.Rule 10b-6 under Section 10(b) of
the Exchange Act does not appear to have been specifically alleged in the
order for proceedings in respect of the transactions in Comstock described
above and no amendment of said order in such respect having been applied
for, pursuant to Rule 6(d) of our Rules of Practice, the undersigned

makes no findings herein in respect thereof.

47. 1In passing though, it might be mentioned that official
notice was taken during the hearing in the instant matter, of the
Commission's findings and opinion in a broker-dealer revocation
proceeding subsequently brought against Carroll & Co., as
reported in 39 S.E.C. 780 (1960). In said decision, on the basis of
facts virtually identical with.those described above, the Commission
found that the Cafroll distribution was not exémpt from registration

under the Securities Act and had been made in violation‘of Section 5

1/ Rule 10b-6, supra, provides, in pertinent part, that it shall con-

stitute a "manipulative or deceptive device or contrivance" for any
person who is an underwriter in a distribution of securities, or who
is a broker or dealer or other person who has agreed to participate
or is participating in such distribution, directly or indirectly,
either alone or with one or more other persons, to bid for or pur-
chase for any account in which he has a beneficial interest, any
security which 18 the subject of such distribution until after he
has completed his participation therein.
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thereof; also, that it had been made by means of misleading and fraud-

ulent sales literature (which appears to include the brochures referred

to above) in violation of the anti-fraud provisions of Section 10(b)
and 15(c){(l) of the Exchange Act, together with Rules 10b-5l/and
15cl-2 thereunder.

48. In any event even though specific findings of the above-
men;ioned violations have not been made by the Examiner here, thg
record shows that the evidence upon which they were based, as.described
in the Division's brief referred to above, is at least relevant to the
issue of the Exchange's failure to enforce compliance by its members
with applicable provisions of the Federal securities laws and its own
rules and regulations adopted in pursuance thereof. This is especially
true in view of Carter's knowledge.of the circumstances, as an officer
and director of Comstock and Secretary of the Exchange and
particularly of Chevrier's participation therein while a member and high
official thereof - thus putting the Exchange on notice of the violatioms
taking place and placing it under obligation to investigate the facts
and take appropriate disciplinary or preventive action against the
members involved. Flach as President and Carter both admitted this was
not done. However, it must be acknowledged that fhe Exchange, in a
belated effort along these lines as noted, suspended trading in Comstock

on September 9, 1957 - but only after it had learned that the matter was

under investigation by this Commission. Even then, the Secretary in a

1/ Rule 10b-5, supra, as distinguished from Rule 10b-6, which is

applicable principally to trading by a broker-dealer during a pub-
lic distribution, prohibits any person (including a broker-dealer)
from using interstate facilities or the facilities of any national
securities exchange to effect transactions in any security by means
of any false or misleading statement or any fraudulent device or
practice.
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letter during January 1958 to a New York broker, was careful to advise
that the suspension would not affect trading in the security over-the-
counter, thus giving encouragement to further trading despite its suspen-
sion by_the Exchange for the violations,described. (DX-12A and 12B),.

49, In addi;ion to the manipulative activities described,
the record shows that the annual reports of Comstock for 1955 and 1956
did not contain financial statements as required by Section l3(a) of"“"
the Exchange Act and Rule l3a-l thereunder and that this had been due g
to the fact that dissension had arisen between Chevrier and the Alison
group with the result that Chevrier withheld and sequestered certain
books of original entry for said years rendering it impossible for
accountants to prepare the necessary statements. The controversy with
Chevrier finally developed into a stalemate with the result that the
Comstock management itself made application to remove the stock from
listing on the Exchange.

50. Prior to the application for delisting,the Comstock manage-
ment addressed a letter to Chevrier making demands upon him for return
of the corporate rec-ords and a copy of this letter was sent to the
Secretary of the Mining Exchange;/ Carter admitted having read the
letter and stated that although he recognized that it contained serious
charges against Chevrier, a member and official of the Exchange, he did
not report the matter to the Governing Committee or to Flach the

president. Instead, he merely filed the letter and took no further

1/ See DX-21; Cf. also DKe22.
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action. And in this regard it should also be noted that in addition to
the abové-mentioned letter the delisting application of the Comstock
management recited as principal grounds for the inability of the issuer
to comply with the reporting requirements of the Exchange Act, the wrong-
ful withholding of records by Chevrier, which action by Chevrier was thus
brought to the attention of the Governing Committee of the Exchange. The
latter, however; nade no investigation of the charges of misconduct
against Chevrier and took no action in respect thereof.

51. Regarding the enforcement obligations of a national securi-
ties exchange, perhaps the leading court decision is the celebrated case
involving defalcation and other misconduct by a prominent member of the
New York Stock Exchange culminating in a suit égainst said Exchange to
recover losses sustained by customers of the member resulting from his

unlawful activities. In that case, entitled Baird v. Franklin, l41 F. 2d

238 (1944), Cert. denied 323 U. S. 737 (1944), the court held at p. 245

in pertinent part:

“There can be no doubt that §6(b) places a duty upon
the Stock Exchange to enforce the rules and regulations
prescribed by that section. Anvy other construction would
render the provision meaningless. * * * [f all that
§6(b) meant was that every exchange should pass token
regulations, incapable of enforcement except at the wish
of the exchange itself, there would have been no purpose
for its inclusion in the Act. Sections 6(b) and (d)
were surely intended to be read together, and the latter
makes it clear that the purpose of the requirements of the
former is *to insure fair dealing and to protect investors.!
This can be realized only if §6(b) is construed as imposing

the twofold duty upon an éxchange of enacting certain rules
and regulations and of seeing that they are enforced.

"The Stock Exchange, therefore, was under a duty on
November 24, 1937, to take disciplinary action against. ..
. . .for the various violations of the Securities Exchange
Act and the Rules of the Exchange which it either knew of
or at least had reasonable cause to suspect. 1lts complete
inaction for some two months was a dereliction of that
duty and a violation of §6(b) of the Act."

(Emphasis added.)
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52. Similarly, in another case the obligation of a national
securities exchange to enforce its own rules by appropriate disciplin-

ary action against members guilty of misconduct is set forth in

Avery v. Moffett, 55 N.Y.S. 2d 215 (1945) at P.227 as follows:

"The court is mindful of the importance of effective
enforcement by Exchanges of their own rules with respect
to fair trade practices. Disciplinary proceedings in
the New York Curb Exchange and in other Securities
Exchanges throughout the country are of vital importance
to the public interest and the protection of investors.
The Federal public policy as enunciated in the Securi-
ties Exchange Act of 1934 and construed by the courts
does not place upon the Securities and Exchange Commis-
sion the entire burden of policing the Exchange markets,
but relies in some measure upon the Exchanges them-
selves to assure high standards of trade and to disci-
pline members who violate those standards. Baird v.
Franklin, 2 Cir., 141 F.2d 238, 244. Moreover, securi-
ties trading is a highly complex field in which it is
not always feasible to define by statute or by adminis-
trative rules having the effect of law every practice
which is inconsistent with the public interest or with
the protection of investors. 4s a result there is a
large area for the operation of Exchange rules on the
level of business ethics rather tham law, and in that
sphere the statute leaves it to the Exchangesto carry
on the necessary work of prevention | through] discipline.
(Emphasis added.)

53. On the basis of the evidence set forth above it is fully
established and the Exeminer finds that Comstock, Ltd., aided and
abetted by Chevrier and Carter, violated the reporting requirements of
Sections 13(a) and 16(a) of the Exchange Act, together with Rules l3a-1l
;nd 16a-1 thereunder; that Cémstock, aforesaid, together with Carroll

& Co., a registered broker-dealer, aided and abetted by both of said
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members of the Mining Exchange did efféct distribution of Comstock
common stock to the public in violation of the anti-fraud provisions
of Sections 17(a) of the Securities Act and Sections 10(b) and

15(c) (1) of the Exchange Act together with Rules 10b-5 and 15cl-2
thereunder; that said Exchange, having obtained through its Secretary
and Chevrier, a member thereof, both actual and constructive notice of
the violations aforesaid and, despite such notice, having failed toﬂ
take appropriate action to discipline said members for such migconduct
in violatién of its own rules and regulations appertaining thereto
under Article XXII1 of its Constitution, didthereby violate Section 6(b)
of the Exchange Act as charged in the Commission's order for pro-

1/
ceedings.

1/ Cf. also a recent case involving a suit against the American Stock
Exchange entitled Pettit v. American Stock Exchange, 217 F. Supp. 21
(1963) wherein the court held in part (certain footnotes omitted):

"[6,7] Count 2 of the trustees' complaint arises under Sec=
tion 6 of the Securities Exchange Act, which placed upon the
Exchange defendant, as a condition of registration as a national
exchange, the adoption and enforcement26/ of just and equitable
principles of trade. The trustees contend that had the Exchange
properly carried out the obligation imposed by Section 6, that
Birrell and the other conspirators could not have accomplished
their scheme. The Exchange argues, as it did in the case of the
first count, that the statute is designed solely to protect
investors and therefore cannot be utilized to vindicate rights
of the corporation that stem primarily from mismanagement of
insiders. As in the case of Section 10(b), however, the statutory
scheme should not be so restricted where, as here, the loss to
the corporation arises from a fraudulent transaction in its (Cont'd)

26/ See Baird v. Franklin, 141 F.2d 238 (2d Cir.), cert. denied
323 U.S, 737, 65 S. Ct.38, 89 L.Ed. 591 (1944).
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Industrial Enterprises, Inc.:

54, The evidence showé that Chevrier during December 1960
was president and‘director of Bést and Belcher Mihing Corporafioniand
the owner of 76,500 shares out of a total of 249,640 shares then out-
standing in the hands of 73 shareholders. The company at that time had
a book value of 1¢ per share withvnet asseté of $2,943 and had been
dormant for approximately twenty years. Its current assets amounted
to only $609.00 with current liabilitiés of ten timaes that much in the
sum of $6901.00. It was thus what the Division has aptly termed a
"corporate shell."

55. At about the time mentioned one James W. Brewer, a

promoter and acquaintance of Chevrier, informed the latter that he was

securities which is successfully perpetrated through the conduct
of the Exchange.

"The Exchange also argues that liability arises only when it
has notice of the violations of its members. Concededly, in
Baird v. Franklin, the leading case on the obligations created
by Section 6, and a case on which both the trustees and the
Exchange rely, it appears that the officials of the New York
Stock Exchange had knowledge of violations of its rules that
they then failed to enforce. However, neither Judge Augustus
Hand, writing for himself and Judge Swan, nor Judge Clark, in
dissent, were willing to restrict Section 6 liability to cases
of actual knowledge. Thus, directly at the outset of the
opinion, Judge Hand states:

We acéede to the view that the Stock Exchange
violated a duty when it failed to take disciplinary action

against . . . on November 24, 1937, after there was reason
to believe that the latter had converted the plaintiffs'.
securities.'"

(Emphasis added.)
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desirous of locating a company whose securities were listed on the Mining
Exchange and which might be available for mérgér with one or more compa-
nies with which he was aséociated having assets consisting largely of
discounted ﬁoteé and mortgages. Chevrier suggested Best and Belcher as a
possibility for the proposed merger but Brewer stated that his plans
would require an authorized capitalization of about 10 million shares.
. Chevrier replied that he did not believe that Best and Belcher, being a
California corporation, could be recapitalizea in thc mannervée81red,
under California law which, in aadition, would require that any new issue
of stock pursuant to the meréer be heid in escrow for investment and thus
prevent its distribution and sale to the public. As an alternative,
Chevrier and Brewér decided to form a Nevada corporation and to merge
the new corporation with Best and Belcher with the latter as surviving
corporation fn éfder to retain the trading rights of Best andlBelcher_
on the Mining Exchange. The name of the corporation, however, wauld
be changed, under said plan, to Industrial Enterprises, Inc.

56. Industrial Enterprises was duly incorporated in Nevada
in October 1961 with an authorized capital of one million shares of
common stock of §1 par value, of which three shares were issued and out-
standing at the date of organization. Chevrier, Arnold Toews and Brewer
were elected directors and at.a meeting of the Board of Directors of
Best and Belcher,a resolution to be submitted to stockholders, was adopted
providing for 1mﬁediate merger of that corporation into Industrial

Enterprises, as aforesaid, on a share-for-share basis. 1n this regard
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it should be‘néted that the record shows, and it is not disputed, that
at the time of the proposed merger Industrial Enterprises, as well as
Best and Belcher, was a mere "corporate shell* with virtually no assets.

57. During the nine-month period, from January 1 to the end
of September 1961, the volume of trading in Best and Belcher on the
Mining Exchange was véry light, amounting to only about 5,000 shares
with 3,000 shares changing hands during fhe month of September at prices.. .
ranging from 17¢ to 19¢ per share. During October, however, trading
jumped to 72,540 shares at prices ranging from 25¢ to a high of $1.30
per share. Chevrier's purchases for his own and family accounts and
as agent for certain other brokers who were not members of the Exchange,
amounted to 53,740 shares during that month with sales for the same
accounts totalling 44,950 shares.

58. Trading in Best and Belcher on the Mining Exchange during
the month of November 1961 amounted to 68,940 shares at prices ranging
from $1 per share to $1.65 per share, indicating a further rise.
Chevrier's purchases of said stock for his personal and family accounts
and as agent for other brokers totalled 47,100 shares with sales for the
same accounts amounting to 64,140 shares. On November 27, 1961 the Best
and Belcher shareholders duly approved the merger with Industrial
Enterprises and notice thereof was sent to shareholders on December 8,
1961. Thereafter, the merger became effeétive on December 11, 1961 and
the common stock of Industrial Enterprises was listed on the Mihing

Exchange pursuant to Rule 12a-5 of the Exchange Act in the place and
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stead of Best and Belcher. Thus, it appears that the only practical
effect.of the merger was that Industrial Enterprises, the surviving cor-
poration, was subject to the laws of Nevada rather than California and its
stock admitted to trading on the Exchange in substitution for Best and
Belcher.

59. 1In any event, pending completion of the merger, a total of
24,850 shares of Best and Belcher and Industrial Enterprises were traded
on the Exchange at prices ranging from $1.10 to $1.75 per share, showing
a continued rise in price. Of this amount, Chevrier pu;;hased 18, 300
shares for himself and the accountg heretofore indicated and during the
same month sold 15,850 shares for said accounts.

60. It will be remembered that the original plans leading to
the merger involved proposals by Brewer to transfer several companies
which he owned or controlled, having assets consisting primarily of
discounted notes and mortgages. These plans fell through, however, not
being satisfactory to Che?rier, whereupon Brewer proposed the acquisition
of Caloric Foods, lac. (Caloric), a Nofth Carolina corporation which
allegedly owned certain formulas for the production of low calorie diets.
Among the promoters of Caloric Foods were Dr. Alfred Smith who claimed
to be a dietary expert and one Gene Jackson. The latter visited the
Mining Exchange in the latter part of December 1961 and conferred with
its officials with the view of assisting Chevrier in furthering his
plans for the development and expansion of Industrial Enterprises

upon acquisition of Caloric. Photographic slides and sample packages of

merchandise were exhibited during the presentation.
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61. The Board of Directors of Industrial Enterprises
approved acquisition of a contrdlling interest in Caloric on December 28,
1961 and authorizéd the issuance of 750,000 additional shares to be
distributed as follows: 150,000 shares to Caloric Foods, Inc., 365,000
shares to Dr. Smith, 185,000 shares to Chevrier and 50,000 shares to
Arnold Toews. At the'time of acquisition Caloric appears to have had
50,000 shares of commoﬁ stock outstanding in the hands of about
25 shareholders.

62. Immediately after issuance of the stock for the Caloric
acquisition, Industrial Enterprises made application for supplemental
listing of 750,000 shares of its stock on the Mining Exchange, which
application was approved January 30, 1962. No certified financial
statements were submitted by Caloric, however, either in connection
with the application for supplemental listing or the current report of
the merger on Form 8-K for February L962. Thus, approval of the
acquisition of Caloric appears to have been effected on the basis of
unaudited financial statements dated August 23, 1961, together with
certain pro forma profit projections. Moreover, there is no evidence
of record regarding actual production by Caloric and under the cimcum-
stances its acquisition was cléarly a promotional venture, designed to
stimulate interest and activity in its stéck without evidence of sub-
stantial income or assets. |

63. In any eveat the trading in Industrial Enterprises on

February 1, 1961, a day or two after approval of the supplemental
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listing, émounted to 3700 shares at prices ranging from $1.95 to $2.00
per share. The following day 3900 shares changed hands at from $1.85 to
$2.25 per share.

64. Due to the unusual activity and market behavior of the
stock indicated in the foregoing, Paul W. Schwarz who, it will be remen-
bered, had been a member of the Mining Exchange for many years and had
served on various committees from time to time, made a personal visit to
the regional office of the Commission in San Francisco for the pufbose of
advising officials of the Commission regarding the trading and sudden
price increases in the Industrial Enterprises stock and the further
fact that Chevrier, Chairman of the Governing Committee of the Exchange
at the time and its Vice President, was openly touting the stock.l/

65. As a result of Schwarz's disclosures certain members of
the Commission's staff visited the Mining Exchange on February &,
and 5, 1962 and conducted an examination of Chevrier's records for the
month of January 1962. Certain unexplained discrepancies appeared in
Chevrier's records and these were reported to officials of the Mining
Exchange, which thereupon rescinded its approval of the supplemental
listing of 750,000 shares of Industrial Enterprises on February 6,

1962. On the same date the Commission entered an order suspending
trading in the stock on the Exchange pursuant to the provisions of

Section 19(a)(4) of the Exchange Act.

L/ Exhibit "aA" to the order for proceedings indicates that Chevrier

'~ was elected to the above-mentioned offices on January 30, 1962, but
that since 1957 he had been & member of the Stock List Committee -

which "processed" the listing of the supplemental issue of 750,000
shares in connection with the Caloric acquisition.
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66. By way of summary of the Best Qnd Belcher-Industrial
Enterprises promotion, the evidence shows that trading in the stock
from September 18, 196l to March 1962 totalled 212,540 shares at a price
range of 14¢ in September 1961 to $2.25 in February 1962 and during
this period Chevrier's purchases for his own and family accounts
together with the accounts of brokers who were not members of the
Exchange, amounted to 156,560 shares with sales for such accounts'”“ﬂ
totalling 137,300 shares. During said period Chevrier appears to have
purchased solely for his own account 53,590 shares and to have sold
55,340 shares. Also, in this connection 1t.shou1d be noted that Flach,
President of the Exchange, admitted knowledge of the fact that the
greater portion of the trading detailed above had been effected by
Chevrier. |

67. Following examination of Chevrier's accounts by the
Commission's staff referred to above, and on March 25, 1962, Chevrier
contacted the staff members who had conducted the examination and |
admitted that he had falsified his records, having concealed purchases
and sales for his own accounts by reporting them as trades for customers.
Upon receipt of this information the staff again examined Chevrier's
trading account which he had meanwhile corrected and prepared an analysis
showing that during the period from September 18, 1961 to January 31,
1962 Chevrier had made purchases for his own account of 52,890 shares
instead of 34,050 shares which he had falsely recorded and sales of

48,090 shares instead of 12,740 shares as previously reported.
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68. Finally, the Best and Belcher-Industrial Enterprises
situation presen;s an outstanding example of the so-called 'corporate
shell game," as such activities are popularly known in the industry.
For here we have Chevrier, a member of the Stock List Committee and
later Chairman of the Governing Committee and Vice President of the
Mining Exchange, as a director, major stockholder and controlling

_person of a long dormant corporation listed on the Exchange, taking

on the role of principal actor in a scheme for promotidon of said corpo-
ration whose stock had a book value of about 1¢'pér share and involved
a merger with another corporation of obvious manipulative purpose and
design, as reflected in trading activities that raised the price of the
stock from a low of 14¢ per share in September 1961 to about $2.25 per
share in February 1962, a rise of approximately 16 times its original
price at the beginning of the period, thereby enabling Chevrier and
others to realize substantial profits. Indeed, Chevrier not only
profited personally from his operations in said stock but also acquired
a large block of additional shares of Industrial Enterprises in connec-

tion with the acquisition of Caloric.

69. Moreover, it should be emphasized that Chevrier's trading
in Industrial Enterprises on the Exchange was clearly a dominant influ-
ence in the spectacular rise of the stock, such doﬁinance being reflected
in the trading analysis prepared by members of the staff, already noted,

and placed in evidence as DX-57(6). Furthermore, such trading by
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Chevrier, a registered broker-dealer, as a controlling person of
Industrial Enterprises without compliance with the registration require-

ments of the Securities Act was clearly in violation of Section 5 thereof.

H. Carroll & Co., Inc., 39 S.E.C. 780 (1960), supra; Gilligan, Will

& Co., 38 S.E.C. 338 i1958), aff'd Gilligan, Will & Co. v. Securities

and Exchange Commission, 267 F. 2d 461 (1958), cert. denied 361 U. S.
896; W. H. Bell & Co., Inc., 29 S.E.C. 709 (1949). Additionally, such
trading on the Exchange by a member thereof during a distribution to the

public also violated Section 9(a)(2) of the Exchange Act. White, Weld &

Co. and R. J. Koeppe & Co., supra; Aurelius F. DeFelice, 29 S.E.C. 595

(1949)., Likewise, Chevrier's trading in his personal holdings violated

Section 10(b) of the Exchange Act and Rule 10b-6 thereunder. S.E.C. v.

Scott Taylor & Company, Inc., 183 F. Supp. 904 (1959); Bruns, Nordeman

& Company, 40 S.E.C. 662 (1961). See also footnote 1l on p. 54, supra.
70. #Additionally, it should be noted that since certified

financial statements for Caloric were not included in the application

for supplemental listing nor in subsequent reports (such statements

allegedly not being available) it is obvious that Chevrier could not have

made adequete disclosure to his customers, to whom he admitted he sold

shares of lndustrial Enterprises, of the financial condition of Caloric

which constituted the principal but dubious asset of the corporation.

Distribution of such securities in these circumstances thus violated

the anti-fraud provisions of Section 17(a) of the Securities Act and
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Section l0(b) of the Exchange Act, together with Rule 10b-5 thereunder.

Barnett & Co., Inc., 40 S.E.C. 521 (1961); Pinsker & Co., Inc..

40 S.E.C. 285 (1950)., See also footnote l on p. 55, supra.

71. Finally, Chevrier's falsification of his records for the
purpose of concéaling the violations above described, constituted a
flagrant violation of Section l7(a) of the Exchange Act &and

Rules 17a-3 and 17a-4 thereunder. P. J. Gruber & Co., Inc., 38 S.E.C.

171, 173 (1958). It has already been pointed out that the record
keeping requirements under the above-mentioned rules embody the require-

ment that they be true and accurate. Great Sweet Grass Oils, Ltd.,

supra.

72. On the basis of the foregoing, the Examiner finds.that
Chevrier's activities described above, together with approval by the
Exchange of the supplemental listing of Industrial Enterprises shares
without requiring adequate financial information, clearly demonstrates a
woeful lack of adequate listing standards as charged in the order for
proceedings; also, that the Exchange lent its facilities to an unlawful
distribution of the above-mentioned securities to the public in violation
of the Federal securities laws hereinabove set forth, and thereby failed
and neglected to enforce its own rules under Article XX111 of the
Exchange Constitution requiring it to take appropriate action to disci-
pline members involved in violations of said Federal secufities laws,
and that, as a consequence, said Exchange violated Section 6(b) of the

Exchange Act. Authorities in support of the violation of Section 6(b)
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of the Exchange Act have been cited in the concluding findings in

respect of Comstock, Ltd., supra, and are incorporated by reference

here.

Additional Instances of Violation of the Federal
Securities Laws by Members and Use of the
Facilities of the Exchange in Furtherance thereof
due to Inadequacy of Listing Standards and Procedures

Secondary Distribution of Apex Minerals Corporation

73. The evidence shows that on March 13, 1961 the Mining
Exchange received a current 8-K report for Apex covering the months of
January and February of that year stating that a merger was in process
between Apex, Churchill Exploration Corporation and Interstate Oil and
Development Corporation, as heretofore more particularly described at
Pp. 38 to 40, supra; that Apex was to‘undergo recapitalization
involving a reverse split with the par value increased from 10¢ to $1
per share And the amount of outstanding stock increased to
2% million shares to provide for issuance o% l% million shares of
new Apex stock to acquire Churchill and Interstate, aforesaid, and an
additional 1 million shares of said stock to be issued in exchange for
outstanding old stock of Apex.

74. As heretofore mentioned (pp. 38 - 39, supra), the Apex
proxy statement and current report of the merger failed to include
current financial statements for Churchill and Interstate, whereupon

the Mining Exchange requested such data but received only inadequate

financial information for the companies to be acquired. Nevertheless,
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the Stock List Committee of the Exchange approved an application which
became effective May 5, 1961 for supplemental listing of 2% million
shares of the new Apex stock described above, together with 600,000
shares of old stock held by officials of Apex and their associates.

On May 11, 1961 the Commission suspended trading in the stock pursuant
to Section 19(35(4) of the Exchange Act, such suspension remaining in
effect until September 2, 1962.

75. During 1960 and prior to completion of the recapitaliza-
tion of Apex, the record shows that the 600,000 shares of old Apex stock
mentioned above had been issued to one Louis Sonnen and certain associ-
ates, promoters of Apex, at a cost of 8¢ per share. In fact, Sonnen
was subsequently elected president and director of Apex in March
1961 (DX-37b). 1In early 1961 Sonnen opened a trading account with
the Broy Company, a registered broker-dealer and member of the Mining
Exchange for more than 25 years. Raymond A. Broy, floor trader for -said
firm, had been a member of the Stock List Committee, Finance Committee
and Governing Committee of the Exchange since at least 1950, (See
Exhibit "A" to order for proceedings.) 1In fact, he was a member of the
Stock List Committee when it approved the supplemental listing. of Apex
in the face of inadequate financial information regarding two of the
companies involved in the above-mentioned merger - another instance of
laxity in application of listing requirements by the Exchange. Indeed,
- such laxity is high-lighted by the fact that at the request oflcounsel

for Apex by letter dated April 14, 1961 the Exchange permitted trading
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in the new Apex stock to commence on April 17, 1961 - more than two

weeks before the supplemental application for listing had been approved,

effective as aforesaid on May 5, 1961.
~—;6. 1t shouid also be noted that the 600,000 shares of old
Apex stock issued to Sonnen and associates were claimed, in the sup-
plemental listing appiication, to be exempt from registration under the
provisions of Section 4(1) of the Securities Act on the ground that
such stock had been issued and "acquired for investment only and noﬁ
for resale or redistribution.”" See DX-37-F;

77. After opening the account with Broy, Sonnen sold through
Broy, during the period from March 22 to April 14, 1961, a total of
120,500 shares of old Apex stock and prior to approval of the supplemental
listing on May 5, 1961, namely from April 17 to May &4, 1961, also sold
4275 shares of new Apex. From May 4 to May 8, 1961 Broy sold 10,100
additional shares of the new Apex stock for Somnen, raising the total to .
14,375 shares as of the latter date. (DX-38), Exemption from registra-
tion was claimed in the listing application in respect of the new Apex
étock on the ground that it had been issued in connection with the merger
and acquisition of Churchill and Interstate by Apex and therefore came

under the ''no sale'! concept of Rule 133, under the Securities Act which is
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applicable under certain conditions to securities acquired pursuant to
a merger consolidation or-reclassification.i,

78. However, Broy, although a broker-dealer of long experience,
did not question either of the claimed exemptions for Apex but relied
solely upon the opinion of counsel included in the application for
listing; and so far as the Section 4(l) exemption was concerned,
admitted that he depended entirely upon the transfer agent to prevent
resale or redistribution in violation of the "hold for investment"

requirements of the rule.

79. 1In any event the record shows that the exemptions claimed

1/ 1In Great Sweet Grass Qils Limited, et al, supra, (37 S.E.C. 689,
690) at footnote 6 commencing at p. 689, Rule 133 is summarized as
follows:

tFor purposes only of section 5 of the Act, no ‘sale’, '‘offer
to sellt, or 'offer for sale' shall be deemed to be involved so
far as the stockholders of a corporation are concerned where,
pursuant to statutory provisions in the State of incorporation or
provisions contained in the certificate of incorporation, there is
submitted to the vote of such stockholders a plan or agreement for
a statutory merger or consolidation or reclassification of
securities, or a proposal for the transfer of assets of such
corporation to another person in consideration of the issuance of
securities of such other person or voting stock of a corporation
which is in control, as defined in section 368(c) of the Internal
Revenue Code of 1954, of such other person, under such circum-
stances that the vote of a required favorable majority (1) will
operate to authorize the proposed transaction so far as concerns
the corporation whose stockholders are voting (except for the
taking of action by the directors of the corporation involved and
for compliance with such statutory provisions as the filing of
the plan or agreement with the appropriate State authority), and
(2) will bind all stockholders of such corporation except to the
extent that dissenting stockholders may be entitled, under
statutory provisions or provisions contained in the certificate
of incorporation, to receive the appraised or fair value of their
holdings.?
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for both the 600,000 shares issued to Sonnen “for investment' and the new
shares issued pursuant to the merger, of which Sonnen had also acquired
and sold a sugstantial amount, had admittedly been vitiated by the pre-
mature and untimely sales of large blocks of shares of both securities.
This admission is reflected in an amended 8-K report covering the period
January 1 to April l4; 1961, which report is in evidence as DX 37-M.

Item 7 of said report describes the situation in substance as follows:

1. That 600,000 shares of oLd Apex stock had been issued
to Sonnen to be held for investment under a claimed Section 4(1)
exemption from registration;

2. That a portion of 300,000 shares of old Apex stock
issued to Sonnen in 1960 together with a portion of 300,000 additional
shares of old Apex stock issued to him on or before April 14, 1961
making up the total of 600,000 gshares had been resold;

3. That the resale by Sonnen of a large number of the old
Apex shares had destroyed the Section 4(1) exemption from registration
and made the corporation contingently liable for violation of Section 5
of the Securities aAct thus involved;

4. That exemption under Rule 133 claimed for the new apex
stock also was apparently not available due to the sales of substantial
amounts of such stock immediately following the merger and likewise
giving rise to a contingent liability om account thereof.

It is apparent, of course, that Broy was at best grossly
negligent in effecting the transactions for Sonnen without adequate

investigation of whether the stock was subject to registration inasmuch
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as he himself had sold more than $50,000 worth of Apex for Sonnen's
account during March, April and May of 1961-under circumstances
clearly 1ndicating that the so-called "investment stock" was involved

in a possible violation of the registration requiremeats of the Securi-

ties act. Cf. Skiatron Eléctronics_and Television Corporation,
40 S.E.C. 236 (1960).

80. Aithough the record does not contain any testimony on
the point it might be contended that the exemption for "brokerage
transactions" provided by Section 4(2) of the Securities Act might have
been applicable to Broy's sales of Apex for Sonnen's account. However,
this exemption would not be available to a broker acting as a so-called
statutory underwriter which would be the case here since the definition
of an underwriter under Seqtion.Z(ll)l,of the Act includes any person

who sells for a controlling person or stockholder in connection with a

distribution. 1ra Haupt & Company, 23 S.E.C. 589 (1946). Indeed, the

criteria to be considered under this exemption were fully developed in

1/ Section 2(1l1) of the Securities Act provides in part:

"The term ‘underwriter! means any person who has purchased
from an issuer with a view to, or offer or sells for an issuer
in connection with, the distribution of any security, . . .
but such term shall not include a person whose interest is
iimited to a commission from an underwriter or dealer not in
excess of the usual and customary distributors' or sellers'
commission. As used in this paragraph the term 'issuer' shall
include, in addition to an issuer, any person directly or
indirectly controlling or controlled by the issuer, or any
person under direct or indirect common control with the
issuer."
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the discussion of Cémstock, Ltd. and Industrial Enterprises, supra, and
8o need not be repeated here. Broy of course had reason to believe, and
indeed admitted, knowledge of the fact that Sonnen was one of the con-
trolling persons in Apex so that sales of the large blocks described
would have made him a statutory underwriter under Section 2(1ll) supra.
Moreover, the record shows that the sales effected for Sonnen amounted
to more than 25% of Sonnen's total holdings, which in turn amqunted to
10% of the 6,000,000 sharek then outstanding, facts which were reflected
in the listing application and alone qhould have put Broy on notice that
a distribution of unregistered stock, in the hands of a controlling
person, was in progress in violation of Section 5 of the Securities

Ac t—l../

- 8l. On the basis of the foregoing it.is clear, and the Examiner
finds, that Raymond A. Broy, doing business as The Broy Company, a member
and official of the Mining Exchange, aided and abetted Louis Sonnen, a
controlling person of Apex, to effect sales of Apex stock in a secondary
distribution to the public of unregistered stock of said corporation in
violation of Section 5 of the Securities Act and also Section 10(b) of
the Exchange Act, together with Rules lOb-5 and 10b-6 thereunder. (See

findings in respect of Comstock, Ltd. and Industrial Enterprises, supra.)

1/ 1Indeed, strong motive for the Sonnen sales through Broy may be
inferred from the fact that the price of old Apex stock during the
period from March 22 to April 14, 1961 rose from 17¢ to 70¢ per
share = vis-a-vis Sonnen's assigned cost of 8¢ per share as stated
in the Form 8-K current report for January and February 1961.
(DX-374).
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Having so.found, the Examiner further concludes that by reason of serious
and unexplained laxity on the part of the Exchange #n applying its
listing standards as demonstrated by extension of its trading facili-
ties to Apex common stock during a period of more than two weeks prior

to the date when listing of said stock had been approved; and, by

lending said faéilitiel to Broy, one of its members, to effect sales of
unregistered Apex stock in violation of the Federal securities laws
mentioned above, the Exchange did thereby fail, refuse and neélect to
enforce its rules under Article XXIII of the Exchange Constitution requir-
ing it to discipline members for violation of such laws and thereby

did violate Section 6(b) of the Exchange Act as charged in the order

1/
for proceedings,

Wilson 0il and Gas Company

82. The record shows that the above company filed an applica-
tion to list its securities on‘the Mining Exchange on or about Harcﬁ 4,
1957. Said application on Form 10 disclosed that the company had been
organized in Colorado in December 1956 and that H. Carroll & Co., of
Denver, Colorado, a broker-dealer heretofore mentioned, acted as under-

writer for distribution of 7,500,000 shares of the company's stock to

1/ 1t is manifest of course that the Exchange had actual and construc-
tive notice of the dubious claims of exemption for the Apex stock
through its Stock List Committee and likewise of Broy's trans-
actions in the stock, thus rendering its failure to take appropriate
action culpable. ' :
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residents of the sfate of Colorado without registfation_under the
Securities Act and pursuant to the so-called intra-state exemption
allowed by Section 3(a)(ll) of said Act for offerings made exclusively
to bona fide residents of a single state. The underwriting, aforesaid,
was completed in Deceﬁber 1956, at which time, according to the
application, Wilson Qil & Gas Company (Wilson) had 8,500,000 shares
outstanding in the hands of about L00 shareholders. Said application
further indicated that Carroll & Co. owned of record approximétely
5,000,000 shares of Wilson stock, which shafen were beneficially owned
by its customers, thus presenting a distorted picture of inve;tor
holdings. '

83. Upon receipt of the listing appli;ation the Secretary
of the Mining Exchange requested a list of the Wilson shareholders
due to the fact that the Governing Committee had raised the question
of whether the distribution of the stock was sufficiently widespread to
comply with the»Exchange's listing requirements. By way of response,
counsel for Wilson advised by letter dated April 15, 1957 that
Carroll & Co., the underwriter, was in the process of requesting all
of its customers, holding Wilson stock in "street name," to make applica-
tion to register their shares in their own names; and that the issuer
had also instructed its transfer agent to send a certified list of share-
holders as of April 15, 1957 to the Exchange. Upon recéipt of this list,
officials of the Exchange observed that included in a total of 148 stock-

holders, there were at least seven who had mailing addresses in states



- 79 -

other than Colorado, namely: California, Nebraska, New Mexico,
North Dakota, Texas and Wyoming, thus indicating a strong possibility
that the requirements of théuiﬁéra-state exemption had not been complied
with, rendefing'the exemption unavailable and indicating that the
distribution had been effecﬁed in violation of Section 5 bf the
Securities Act. The stock lisf further revealed that only 18 individ-
~uals owned approximately 6% million out of the total dva,SOO,OOOIshares '
outstanding, which of course indicated very narrow distribution and
dense concentration of ownership. However,_notwithstanding the unfavor-
able factors regarding public distribution described and substantial
~evidence that the entire issue had been sold in violation of the registra-
tion requirements of the Securities Act, the record shows, and it is
not disputed,vthat the Mining Exchange made no further investigation of
the facts in respect of the potential violation indicated bﬁt, instead,
approved the application and admitted the stock to trading on June Zl,
1957. | |

84, It is well settled that in order to qualify for the
exemption from registration provided by Section 3(a)(ll) of the
Securities Act the entire issue must be offered and sold to bona fide

residents of a single state. See Opinion of the General Counsel of the

Commission, Securities Act Release No. 1459 (1937); also, Securities

and Exchange Commission v. Hillsborough Investment Corp., 173 F. Supp.

86, 87-88 (1958), aff'd sub nom. 276 F. 2d 665 (1960). Indeed, it has
been held that a single sale of a security to a non-resident of the

specified state of distribution renders the claimed exemption void for
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the entire issue. Professional Investors, Inc., 37 S.E.C. 173 (1956),

Universal'Seivice Corp. Inc., 37 S.E.C. 559, 563-564 (1957). More-

over, it was held in the Hillsborough case, supra, that if, during a

distribution and prior to its completion, the underwriter resells

certain of the securities to a non-resident the exemption becomes
unavailable for the entire offering since it is applicable only where
the entire issue i8 distributed to residents within a single state,

A fortiori sales to seven non-residents would surely have put the
Excyange on notice.that a potential v#olation'of the registration
reqﬁirements of the Securities Act had alregdy occurred. 1ts approval
of the listing application in the face of such facts presents another
instance of flagrant laxity in the enforcement of the Exchange's own
standards and rules in violation of Section 6(b) of the Exchange Act -
and the Examiner so finds.

85. 1In any event, when the foregoing facts came to the atten-
tion of the staff of the Commission through receipt of a copy of the
listing application and subsequent correspondence heretofore mentioned,
a telegram was sent to the Mining Exchange »n July 1, 1957 requesting
that its certification of the Wilson issue be withdrawn. The Exchange
immediately complied with this request and withdrew its certification
the following day, July 2, 1957.

86. Finally, the careless handling of these two issues, namely,

Apex and Wilson, the former by Broy, a member of the Stock List Committee,
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: 1/
and the latter by Carter, the Exchange Secretary, demonstrates that

the Exchange became a willing tool for unloading large amounts of highiy
speculative securities of questionable value upon the public,and likewise a
vehicle for evading and circumventing provisions of the Federal securi-
ties laws Qesigned for the protection of investors and in the public

interest.

- Violation of Regulation T by the President of the Exchange

87. The evidence shows that as a result of an inspection in
May 1962, by the staff of the Sén Francisco Regional Office, of the
broker-dealer firm of R. L. Colburn & Co. which had been under the
. management of Flach, president of the Mininé Exchange for many years,
such inspection revealed 55 instances in the accounts of 33 customers
in which the firm had extended credit in special cash accounts without
requiring the customers to make full cash payment for their purchases
within seven days, and wifhout obtaining extensions for payment or
thereupon cancelling or otherwise liquidating the tramsactions=- all in
admitted violation of Section 7(c) of the Exchange Act and Section

4(c)(2) of Regulation T, supra, promulgated by the Federal Reserve

1/ 1t is regretted of course that it has been necessary to make findings
in this recommended decision that are derogatory te former Secretary
Frank Carter, now deceased; but the Examiner is aware of no
alternative. '
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Board. The total éf the debit balances in thése.accounts amounted to
over $35;000.and the period of delinquency in pay&ents ranged from one
to twelve years. Fof example, 5 of the unpaid balances haa existed for
one year, 4 for 2 years, 3 for 3 years, one for 4 years, 2 for 5 years,
one for 6 years and 3 for 7 years. The amounts of the unpaid balances
were also substantial, ranging from $100 to about $5,000.

88. With regard to these violations it should be noted that
all of the delinquent accounts had been opened as cash accounts and as
already mentioned no extensions of tiqe for payment were requested
although Flach admitted familiarity with the requirements of
Regulation T. His only explénation was that he intended to assume
personal responsibility for payment of all of the delinquent accounts
in order to protect his employer R. L. Colbumm & Co., and in furtherance
of that purpose notified the principals of the firm regarding extensions
of credit in said delinquent accounts. Flach also admitted that, as
of February l, 1963 (while the hearing was in progress), there were
additional delinquent accounts other than those revealed by the inspec-
tion of May 1962.

89, It should also be noted that enforcement of Regulation T
by the Mining Exchange consisted merely of distribution of copies of
the Regulation to the members by the Secretary together with a form of
application to be prepared when requesting extensions of time. It was
testified by Carter, however, that only about 100 requests for exten=-

sions had been received during the period of more than 25 years from
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June 1, 1936« when the Exchange's registration as a national securi-
ties ekchange became effective - to the beginning of 1965. Thus, it
appears that the Mining Exchange assumed virtually no responsibility
worthy of the tgrm‘to ensure compliance by its members with the credit
regulations adopted and promulgated by the Federal Reserve Bgard
pursuant to Section 7(c) of the Exéhange Act - {ts president and chief
executive officer being an admitted and inveterate violator thereof.

~ Indeed, official notice was taken at the hearing of a disciplinary
Proceeding instituted in December 1962 against R. L. Colburn & Co.
involving cherges of violation of Regulation T. In its published
findings and opinion in that Case, dated March 9, 1965, the Commission
' fouﬁd that the respondent and Flach willfully violated Section 7(c)

of the Exchange Act and Section 4(c)(2) of Regulation T on the basis of
unlawful extensions of credit to customers which included substantially
all of those mentioned abové.l/ Thus, it is apparent that the failure
of the Mining Exchange to adopt procedures for discovery and prevention
of violations of Regulation T contributed to such violations and

furnishes yet another instance of gross neglect and malfeasance.

Cf. Sutro Bros. & Co., Securities Exchange Act Release No. 7052 (1963).

1/ It should be noted that counsel for the Mining Exchange herein also
represented the respondents including Flack in the Colburn
case, supra.
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Inadequate Organization of the Exchange

Professional Advice‘

90. As mentioned»in;che stiéulétian it 1s_adm1t;ed that
the Mining Exchange hés not obtained ;hé advice either ofvlegal
counsel or of a certified public accountant to advise it regarding
the duties and responsibilities entailed 1n,comp11&née with the require-
ments of the Federal securities laws. _In fact, the evidence shows that
the Exchange had 6btained legal counsel on ogLy two occasions prior to
the institution of these proceedings,.namely,lin 1936, in connection
with its registration as a national securities exchange and on one
other occasion in defense of a suit for non-payment of remt. Moreover,
it is admitted ﬁhat‘on no occasion whatever has it retained the
services and advice of a certified public accountant to assist it in
evaluating financial statements included in applicatiéns for listing
and in subsequent periodic reports,'together with sales literature

promulgated by listed issuers.

Committees and Bersonnel

91. additionally, it is admitted that nome of the committees
other than the Governing and Sﬁock List Committees performs any of the
functions attributed to them. There are no salaried employees except
Flach's brother who places quotations on thg‘biackboard during trading
hours and prepares daily quotation sheets together with monthly

summaries, Carter, aa previously mentioned, as Chairman of the Stock
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List Comﬁittee, examings all listing applications and reviews the same
orally with mgmbers of both the Stock List and Governing Committees.
Carter admitted that he has had no professional Qccounting training or
experience.

92. Flach as President of thé Exchange since 1936 has served
principally as the floor trading representative of R. L. Colburn & Co.
and, although admittedly devoting the greater part of his time to the
 business of his employer and to his own personal affairs,Afégularly.

attends trading sessions of the Exchange and makes himself available

for consultation regarding the day-to-day operations over which he

exercises general but clearly inadequate supervision.

Discipline of Members

93. The record shows and it is not disputed that the only
disciplinary action taken against any of the members of the Exchange
during the past ten years consisted of imposition of a fine against‘
Chevrier in 1961 for use of intemperate and obscene language on the

floor of the Exchange, and an indefinite suspension of Chevrier in 1962

by reason of his role in the Industrial Enterprises debacle and result-
ing investigation by the Commission. In fact, Flach testified that
Chevrier had been a serious problem to the Exchange because of his

N o
irregular conduct for at least five years prior to his suspension.

Diséipline of Issuers

94. Prior to the instances already cited, the record shows

and it is not disputed that the Mining Exchange has suspended trading
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in listed securifiés on only two grounds, (i) non-payment of fees,
and (2) failure to file annual reports. Such suspensions did not,
however, affect ovef-the-counter trading by members which of course
continued unabated.

95. In contrast, as previously noted in the summary of the
Supplementary Stipulation (DX-2, ggg;g),‘this Commission brouéht
delisting proceedings under Section 19(a)(2) of the ﬁxchan%e Act
against 22 issuers named in Exhibit F to said stipulation._/ |
Significantly, these proceedings werelinstituted in all instances
oin the basis of staff charges and in ﬁo instance on the basis of any
complaint or request by the Mining Eichangé. The findings of violations
and grounds therefor are as noted and summarized in the Supplementary
$tipulation mentioned above.

96. In any event, as a result of the large number of
delisting proceedings instituted by the Commission against- issuers
listed on the E;change, members of the Commission staff conferred with
éfficials of the Exchange regarding the need of certain changes in its
rules and procedures to enable it to propérly perform its functions as
a registered national securities exchange. Following these conferences,
the Commission's staff prepared and submitted in September 1957 recom-
mendations comprising an eight-point érogram requiring in substance the

ftollowing: (Cf. RX-5).

1/ 1t will be recalled that Exhibit "F" to the stipulation is identi-
cal to Exhibit F to the order for proceedings.
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| 1. A change in the floor plan of the Exchange so as to
screen the activities of its members from the public;
| ‘2. Installation of appropriate desighations on the
quotation board and the daily transaction sheets to identify and
differentiate between operating companies, non-operating companies,
and companies issuing assessable stocks;

3. The adoption by the Exchange of rules designed to

- enforce the reporting requirements applicable to all companies whose

securities are listed on a national securities exchange under the -
Exchange Act, with penalties to be provided for the suspension of.
1isted companies which fail to complf promptly with those requirements;

4. Adoption of rules by the Exchange to enable it to
supervise personal trading of its members, including provisions for
sanctions against members whose trading for their own accounts causes
unjustified price fluctuations of a substantial nature;

5. Adoption of an Exchange policy of cooperating witﬁ the
Commission by advising the Commission of management changes in listed
issuers occurring by way of mergers, proxy contests, or any other
unusual activity;

6. Adoption by the Exchange of a policy of promptly sube-
mitting to the Commission's San Francisco Regional Office any and all
proxy material received by the Exchange or its members relating to
listed companies, together with a further policy of advising the manage-

ment of listed companies of the necessity of obtaining preliminary
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clearance from the Commission of all proxy materi#l;.

7. Review by the Exchange of all listings with the
objective of removiﬁg from listing on the Exchange of securities of
dormant and inactive issuers; and

8. Improvement of the quality of listed stocks through
Exchange revision of its listing standards. |

97. The foregoing eight-point program for reform of the
Exchange's procedures was considered by the Governing Committee and in
September 1957 Carter advised the staff of the Commission by letter
(RX-6) that the Exchange would endeavor to put the recommended changes
Lnto'effect at the earliest practicable time, reporting progress to
date. However, the intentions of the officials of the Exchange proved
to be half-hearted; for virtually nothing of substantial consequence
was accomplished until five years later following the Apex and Indus-
trial Enterprise difficulties, as a result of which the Governing
Committee held its first formal meeting to devélop plans for implementing
the eight;point program, and consulted counsel for advice and assistance.
By that time the present proceedings had already been instituted.

98, Nevertheless, it should be acknowledged that during the third
year after the eight points had been formulated, the Exchange effected
substantial compliance with point No. 1 in June 1960 by securing more
suitable quarters under a 15-year lease. Partial compliance with
point No. 2 was also achieved during 1957 by designating stocks subject

to assessment with an asterisk on the quotation board and in quotation
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sheets. The Exchahéé dia not, howevett adopt any method to differepti-
ate oper;ting.companiés'ffom non-operating compénies because both Flach
and Carter took thé'pqstﬁion that such a differentiation wasn't
practicable alfhdugh'qhérrecord shows that virtually all of the listed
issuers had been 1n@éﬁf§e‘for the past‘fout or five years.

99, Ddriﬁg‘1955, partial compliance with the third point was
effected.by.adoptioﬁ of ;‘tuleﬂbroviding for suspension of trading on
' the Exchange in the gtock of issuers that had become delinqueﬁt in
reporting requirements, with continued delinquency to be followed,by
delisting of such issues. The record shows, however, that thisffuie
was rarely, if ever, enforced as the fotegéing evidence amply

 demonstrates.

100, Regarding fhe fourth point, officials of the Mining
A.Exchange appearedlﬁb coﬁsider the matter of trading by members for
their own account as of relatively litﬁle consequence until the dise~
closure of Chevrier's activities in the Industrial Enterprises debacle.
However, spurred on by these events the Exchange wrote a letter over
Flach's signature in March 1962 éo the staff of the Commission stating:

"The recent developments that resulted in the Commission's sugpending

trading in the stock of Industrial Enterprises, Inc. has caused members

to realize that drastic changes must be made in the Constitution, rules

and operation of our Exchange if we are to prevent the recurrence of

situations of this sort and survive as a national securities exchange."
(DX=41(c)) (Emphasis added.)
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101. Soon after writing this letter the Exchange adopted a rule
(proposed back in 1957 but without result) providing for surveillance of
trading by members by requiring the latter to file weekly reports with
the Governing Committee revealing all trades for their personal‘account.
Fines are imposed for the first, second and third offenéé, with 30-day
and 6-month suspensions, respectively, for the fourth and fifth offense.
Expulsion from the Exchange is not imposed, however, until after the
sixth offense. Finally, the rule also prohibits excessive trading by
members for their own personal accounﬁ but no standards or criteria are
included to define what would be considered excessive.

102. Notwithstanding the purported compliance with the reform
program it is admit;ed that the Exchange has never undertaken a review
of its listings with the objective of delisting the securities of dormant
and inactive companies or "corporate shells" as envisioned by point
No. 7; and likewise has failed to adopt any effective procedures for
revision upward‘of its listing standards, that is to say, it continues
to "process' listing applications by mere informal discussion among the
members of the Stock List and Governing Committees and has sought no
advice or assistance from competent members of the accounting or legal
profession in the matter of analysis and evaluation thereof. Thus, it
is admitted that the listing requirements have remainedAvirtually
unchanged during the past 20 years. Indeed, the only definitive listing
standard having practical application appears to be the requirement éf

public ownership of at least 15% of an issuer's outstanding stock and
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to ‘this A rule of thumb criterion of a minimum of from 100 to 150

public shareholders is applied. As for the implementation of these
rather vqgué minimal standards it is admitted th;; the Exchange has

never made an independent investigation of the fiﬁgncial condition

of an applicant for listing, nor has it, as 1ndicatéd above, ever employed
a public accountant to examine any of the required financial

information. Indeed, the laxity on the part of the Exchangé in apply-

| ing such standards as it had,is illustrated by the fact that éven after
the eight-point reform program had been agreed upon in principle in

1957 - but only partially complied with and with indifferent results =
the record shéws that the Commission found it necessary to institute

| delisting proceedings under Section 19(a)(2) of the Exchange Act,

as heretofore noted, against the following companies: Eureka Co.,

Verdi Development Co. in 1958, 0peraéor Consolidated Mining Company

in 1959 and Ambrosia Minerals Inc. and Consolidated Virginia Mining .
Company in 1960. Additionally, out of the 42 listed companies only

about 7 Qere actively engaged in operations during the five-year period
from 1957 to 1962 while 15 were inactive and dormant during this period.
During 1962, 10 additional listed companies became inactive, making a
total of 25 dormant listings at the commencement of the hearing in Decem-

_ber 1962 - leaving only 17 out of the 42 listings in an active status.

103. Besides the meagerness of the Exchange's listing standards
the record shows that it failed to apply even these standards in

several notable instances which have already been described, namely,
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Comstock, Induétri#l Enterprises, Apex, and Wilson Oil and Gas Corp.
Thus, the four instances cited clearly demonstrate, and the Examiner
finds, tha£ the Mining Exchange applied whatever listing standards
existed,in a manner that was lax, perfunctory and ineffectual.

104, Indeed, the serious consequences of the failure of the

-~

Mining Exchange to formulate and maintain adequate listing\standards
and to make an adequate evaluation of the promotional plans and
financial condition of listed issuers =~ particularly those Qﬁich had
remained inactive for long periods-~ was described in the Commission's
opinion in the delisting proceeding involving Operator Consolidated
Mining Company, supra, where the Commission said:

“The situation here presented is one where a dormant,
insolvent corporation, whose chief value lay in the
registration and listing of its stock on the Exchange,
was reactivated by a group which accumulated various

- properties to be transferred to the registrant in ex-
change for large blocks of its stock. Most of the
properties were undeveloped or of a speculative nature
and in large measure were subsequently abandoned. The
large blocks of stock issued in exchange therefor were
not registered under the Securities Act and were issued
without any restrictions or precautions to prevent
illegal public distribution of unregistered securities,
and in fact some of those shares were involved in a
public distribution without the disclosures and safe-
guards inherent in registration under the Securities
Act." Operator Consolidated Mines Company, 39 S.E.C.
580, 594 (1959).

Additionally, in the recent Special Study conducted by the Division of
Trading and Markets involving the American Stock Exchange the obliga-‘
tion of registered national securities exchanges to enforce compliance

by its members with the Exchange Act by means of its own rules and
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regulations are summarized as follows:

"The Exchange Act contemplates that the responsibility
for regulation of members of national exchanges be
divided between the Exchange and the Commission, the
initial and direct responsibility being placed on the
Exchanges themselves." (Emphasis added.)

Again, this concept was emphasized and reiterated in the staff report
on Organization, Management and Regulation of Conduct of Members of
the american Stock‘Exchange, as announced in the Special Study Market
" Release No. 2 (1962) as follows: |

"The entire statutory scheme contemplates self-.’
regulation by the Exchanges with supervisory power
lodged in the Commission."

And, at page 3 of Part 1 id., it is stated that:

"The second regulatory technique of the Exchange Act

is reliance on supervised self-regulation. This

involves control of exchange markets by reguiring or
permitting national securities exchanges to adopt

rules governing their practices and procedures and

the business conduct of their members, and in each’
case imposes the responsibility for enforcement of
these rules on the exchanges themselves. It requires
exchanges, for instance, to adopt rules providing for
the expulsion, suspension, or disciplining of a member
for conduct inconsistent with just and equitable
principles of trade;. . ." (Emphasis added.)

Judicial sanction, as alqeady noted, has also been accorded these

principles, notably in Baird v. Franklin and Avery v. Moffatt, supra.

105. Finally, on the basis of the foregoing, the evidence
overwhelmingly establishes, and the Examiner finds, that the Mining
Exchange, through its failure and neglect to enforce its own rules and
the applicable provisions of the Securities Act and Exchange Act

together with the Rules and Regulations thereunder, violated
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Section 6(b) of thé Exchange Act, together with the anti-fraud and
anti-manipulation provisions of said Act and‘lent its facilities to aid
and abet violations‘of the Securities Act and Exchange Act by others,
particularly the issuers of listed securities and‘indeed worse, even by

its own officials and members as charged in the order for proceedings.

Contentions of Respondent

106. 1t should be stated at the outset that the respondent
interposed virtually no countervailing'evidence of substantial weight
in respect of the facts recited in the Supplementary Stipulation
Qummarized in the foregoing, nor in respect of additional evidence
presented by the Division to supplement such stipulated facts. Instead,
it relied almost entirély upon the results of cross-examination by its
able and astute counsel and a general denial of the evidence adduced to
support said stipulated facts. However, it introduced what might
be considered evidence in mitigation designed to establish a basis for
avoidance of the ultimate sanction comprehended in the order for pro-
ceedings and to affora the Exchange a final but further opportunity fo
put into effect measures that would prevent the recurrence of the’
violations and shortcomings that have been spread upon the record of
the proceedings. |

107. As its first witness the respondent called Flach,
President of the Mining Exchange, who endéavored to make explanation
for the deficiencies in the Exchange!s operations as set forth in the

testimony, These explanations have been considered but in the opinion
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of the Examiner, are insufficient to have any real mitigating force.
In fact, his testimony did not even provide a satisfactory explanation
for the Exchange's failure for a period of more than five years to
effectively carry out the B=point program of reform.

108. Indeed, Flach manifested a mildly resistant attitude
about points Nos, 2 and 7 calling for designations on the Quotation
Board and in monthly summaries to differentiate between operating and
' non-operating companies- stating that such procedure was not deemed
practicable due to the fact tha; dormant companies might become active
almost overnight making any such differentiation inaccurate. This con=
tention is believed to be without substance, however, inasmuch as price
" quotations are changed almost instantly on the Board and no reason was
advanced indicating that appropriate designations of the operating status
of listed issuers could not be as readily kept current.

109. Additionally, much of Flach's testimony was devoted to
defending himself against the charge of numerous violations of
Regulation T, previously discussed. However, since the Commission
in its opinion in the Colburn case, supra, has already ruled against
him on these charges, based on substantially identical facts, no
further mention is deemed necessary, particularly in view of the fact
that counsel for respondent here répresented all respondents in that
proceeding including Flach,as heretofore noted.

110. By way of summary Flach admitted laxity in enforcement of

the rules of the Mining Exchange and also in taking steps toward
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implementation'of the eight-point reform program. Regarding his own
personal conduct he also admitted the late filings for Operator
Consolidated Mining Company but claimed that this;was due primarily to
the fact that he was not then an officer of the cémpany ana‘was working
in a shipyard in connection with the war effort. ﬁe QEknowledged,
however, that he was a director 6f Operator at the time.

| 111. Additionally, Flach admitted that during his term of
office as President, the Mining Exchange had not retained counsel fbr
the reason that it had not become involved in any litigation requiring
such measures except on one or two occasions which did not involve its
operations as a securities exchange. He also emphasized that neither
he nor the Mining Exchange had ever been cited by this Commission for
any violations of the Federal securities laws and that he had never been
in & courtroom or'legal proceeding of any kind except as a witness.

112, Finally, Flach testified that he and other officials of
the Mining Exchange had prepared a list of proposed changes in its rules
for submission to the staff of the Commissicn on July 23, 1962 - about
four days prior to receipt of the Commission's order for proceedings -
qnd emphasized that the Exchange was still willing and anxious to go
forward with such a program and to comply with any other requirements
which the Commission might;suggest or 1mbose as a condition of settlement
or discontinuance of these proceedings.

113. 1In addition to Flach, respondent called Frank Carter,

Secretary, who testified by way of explanation for his failure to file
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reports under Sections.13 and 16 of the Exchange Act regarding his
election as a director of Comsfock, that inasmuch as he was listed as a
director on the Form 10 application he thought it was unnecessary to
duplicate the information in subsequent reports. Regarding his efforts
to inform issuers of the reporting requirements of the above-mentioned
sections of the'Exchauge‘Act he testified that he had prepared and dis-
tributed what he termed a "syllabus" of such filing rgquirements which
was offered in evidence as respondent's Exhibit 14(&); and that this
syllabus, together with\a number of sample forms, were mailed to listed
;§suers and in some cases delivered by hand to their officials or their

attorneys as occasion arose. Regarding the letter to Comstock share-

" holders (DX-6), Carter testified that after its receipt he read and

filed it, but could not recall whether he showed it to Flach or discussed
it with him.

114. 1In any event, upon hearing and review of the testimony of
both Flach and Carter the Examiner is of the view that the explanations
offered are insufficient to excuse or mitigate to any m;terial extent
the delinquencies admitted and established by the testihony,
particula;ly the documentation discussed in the foregoing that remains
unshaken.
| 115. In addition to Flach and Carter, respondent introduced
oral and documentary evidence of various state and civic bodies and
offiéials' for the purpose of indicating public approval of the activie-

ties, services and functions of the Mining Exchange and urging its



- 98 -

continued existence, subject, of course, to enforcement of and
compliance with all applicable state and Fedéral laws and regulations.
The first witness célled for this purpose was Phillip Bradley, a
member of the California State Mining Board for about nineteen years
and its current chairﬁan. Bradley testified that the State Mining
Board is composed of five members, appointed by the Governor of
California, who serve without pay in an advisory capacity. He
further stated that one Lewis Holland, an employee of the Sén Francisco
Chamber of Commerce, had asked him to act as chairman of the Minihg
Committee of that organization, whichAthereafter held a meeting in
early December 1962 at the suggestion of cﬁunsel for the respondent /
for the purpose of considering the charges brought by the Commission/
apainst the Mining Exchange. The meeting, aforesaid, was attended by
five or six other members of the Committee together with counsel for
the Mining Exchange who explained the issues involved. As a result

of the ensuing discussion a reéolution was adopted authorizing the
president of the Chamber of Commerce to address a letter to whomever it
might concern stating that it was the opinion of the Chamber that the
Mining Exchange had performed a useful function for the economic
development of the mining industry in California and the West for many
years and that it was the consensus that it be permitted to continue
to function but? of course, subjgct to coypliance with all applicable
laws and regulations. This resolution was summarized in a letter to
the then Chairman of this Commission from the Chamber of Commerce

dated December 12, 1962 and introduceud in evidence as KX-3,
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L16. 1n addition to the resolution of the Chamber of Commerce,
The California State Mining Board itself held a meeting which was attended
by Bradley, who reported on various items of interest to the mining
industry inéluding the Comm%ssion's cha;ges against the Mining Exchange.
The minutes of said meeting concludes wi%h the following paragraph:

"San Francisco Mining Exchange: Discussed effects of
closing the Exchange, as is being contemplated by the
Securities and Exchange Commission. The Board author-
ized the following resolution: Resolved, that the

State Mining Board recognizes the need and value of a
Stock Exchange such as the San Francisco Mining Exchange,
and is in sympathy with the furtherance of such an
Exchange, provided that it operates within the regula-
tions of the Security (sic) Exchange Commission, and

that any irregularities within the Exchange be corrected.'

In addition to the above resolution, Bradley testified that, from daily
contact with many people in the mining industry, it was his belief that
the San Francisco Mining Exchange had made a substantial and useful
contribution to the financing of the mining industry in the West and
urged that it be permitted to survive but, of course, under appropriate
regulation. His testimony, however, was considerably weakened on
cross-examination by his admission that he had made no investigation
regarding the basis of the charges of misconduct by members and officials
of the Mining Exchange and therefore had no first-hand knowledge thereof.
117. Nevertheless, taking into account the fact that a state
public official serving without pay could not reaéonably be expected to
conduct a personal investigation of extensive charges by an agency of

the Federal Government, his opinions, although obviously in the nature
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of hearsay and therefore susceptible of same’evidentiary weakness,
are, notwithstanding, entitled to such weight as his long'experience
and general knowledge of the industry as a thEeséional

mining engineer for twenty-five years or more should warrant. More-
over, because of their spontaneity and freedom from any taint of
discernible aelf-interest, such views éhould, as a matfer of common
every day experience, be entitled to consideration, particuiarly when
supported as they are here by similar opinidns ffom others.l/
Thus, for example, Governor Sawyer of Nevada, a state close to the
heart of the mining industry in the West, érote‘a letter to the then

chairman of this Commission dated January 9; 1963, containing similar

views which, because of the high rank and office of their author, are

1/ Needless to say, heresay evidence is clearly admissible under
Section 8(c) of the Administrative Procedure Act and likewise
S.E.C. and court decisions too well established to require
citation.
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reproduced here - a copy of the letter having been placed in evidence

as RX-20, reading as follows:

%] have been informed that proceedings have been instie-
tuted by the Securities and Exchange Commission to bring about
the closing of the San Francisco Mining Exchange, Because of the
importance of this Exchange to the already depressed mining induse
try in Nevada and because of the reliance of many small mining
enterprises in this state on the services of the Exchange, I am
writing to request that further consideration be given—before making
your final decision.

“The San Francisco Mining Exchange has been in operation
for almost one hundred years, and in its history, has made a unique
contribution to the development of the western mining industry.
Today, it is small, both in membership and volume of transactions,
and the mining industry has fallen on hard times. However, the
mining industry, I believe, still has a future in Nevada, as in
certain other western states, and 1 feel that the contribution of
this industry to Nevada's economic well being is still substantial.
An important phase of mining in coming years will continue to be
carried on by small, independent mining enterprises, and the existe-
ence of an exchange close to Nevada which can provide marketing
services is of great importance to their continued well-being. The
San Francisco Mining Exchange, both because of its geographical
location and its specialized services, is an important aspect of
Nevada and western mining.

"1 understand that the San Francisco Mining Exchange has
been charged with certain violations of the regulations and infrac~
tions of the rules of the Securities Exchange Commission, the ser-
iousness of which I have no knowledge. However, should the require-
ments of the SEC be able to be met by the Exchange by action short
of outright closing down of the Exchange, the result would be most
gratifying.
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Concurring opinions were expressed in a lettér to said Chairman dated
January 4, 1963 from the Honorable George Christopher, Mayor of

San Francisco, réading in part as follows: (DX-19).

"Without in any way wishing to appear presumptuous,
or to prejudge the hearings, I wish to convey some views
on the role of the San Francisco Mining Exchange in the
growth and economy of San Francisco.

"The City of San Francisco is the financial and
corporate headquarters city of the Pacific Coast. The
mining industry has played a most important part in
San Francisco's reaching this position. Needless to
add, the San Francisco Mining Exchange, established on
September 11, 1862, has also been instrumental in
San Francisco's growth by performing a much needed
service in the purchase and sale of mining securities.

"1, therefore, join with the San Francisco Board of
Supervisors, the San Francisco Chamber of Cimmerce, and
other civic organizations in requesting that in your
deliberations at the conclusion of the hearings you give
consideration to the many contributions the San Francisco
Mining Exchange has rendered to San Francisco and the
entire western section of the United States."

118, Iﬁ addition, the following letter dated December 11,
1962 was addressed to former Chairman Carey by the Honorable
Jack F. Shelley, Member of Congress from the 5th District (San Francisco)
of California, reading in part: (DX-23),

"For over a century the San Francisco Mining Exchange
has been an intimate part of the City of San Francisco.
Over the years its operations have meant much to the
economic development and growth of San Francisco and the
West Coast. The continued operation of the Exchange as a
trading center for the purchase and sale of stock in
mining corporations appeats to be necessary in light of
the adverse conditions facing these corporatioms,”
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Similarly, the Honorable Harold T. Johnson, Member of Congresé for
the 2nd District of California wrote on December 13, 1962 as

follows: (DX-24)
“Dear Mr. Cary:

"It has come to my attention the Securities Exchange
Commission is currently considering the closing of the
San Francisco Mining Exchange.

"As the Representative of one of the largest mining
areas in California, 1 believe that this would be a
serious mistake. Although the Securities Exchange
Commission has taken the position that the mining exchange
is relatively small and therefore unimportant, I do
believe that this is true because the mining industry of
California and Nevada rely substantially on the continua-
tion of the services of this exchange and 1 believe that
to discontinue it at this time would impose a great
hardship on the mining industry of California and Nevada."

Finally, a letter was addressed under date of December 17, 1962 to
former Chairman Cary with copies to the other members of the Commission,
by J. Allen Overton, Jr., Administrative Vice President of the American
Mining Congresé, with headquarters in Washington, D. C. The text of

the letter (RX-2l) is reproduced below:

*"It has come to our attention that the Securities and
Exchange Commission has instituted proceedings which might
result in closing the San Francisco Mining Exchange, and
‘that hearings on the charges against the Exchange were held
in San Francisco on December 12,

“The American Mining Congress represents the producers
of a majority of the Nation's minerals in all of the major
branches of the mining industry. We are advised that a
number of members of the industry are of the opinion that
the San Francisco Mining Exchange has provided an important
service for the mining industry for the last 100 years. We
are further advised that they believe this Mining Exchange
can, under proper regulation, continue to provide a valuable
service in the development of mining production for the
benefit of the entire Nation.
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~"We are enclosing a copy of the Declaration of Policy
adopted by the membership of the American Mining Congress
at San Francisco in September, 1962. Beginning on page 5
you will find a section dealing with 'Financing of Mining'.
In keeping with that Declaration of Policy, we strongly
urge that the Securities and Exchange Commission do what-
ever it can to preserve the operation of the San Francisco
Mining Exchange «« coupled, of course, with the 'reasonable
measures designed to prevent misrepresentation, misapplica=
tion of funds and bad-faith practices in the field of
mining', as called for in our Declaration of Policy.

"We hope you will conclude that any errors of judgment. - -
or laxity in compliance with regulations which may have
occurred in the past will not necessitate closing the
San Francisco Mining Exchange, which, we are informed, has
played and can continue to play an important part in the
development of minerals in the West." (Emphasis added.)

CONCLUSIONS AND RECOMMENDATIONS

In sum,‘the evidence on behalf of respondent in the form
of opinions of public bodies and officials although, as already pointed
out, susceptible of the weakness inherent in all hearsay kestimony,
nevertheless is regarded by the Examiner as worthy of consideration =
inasmuch és there is no evidence of demonstrable self-interest or any
motive other than a desire, on the part of the givers of the testimony,
to serve the public welfare. Perhaps the closest analogy suggested by
this type of testimony may be drawn from the concept which, since time
immemorial, has sanctioned the admissibility of evidence of character
and reputation. For as every lawye; knows, evideﬁce of character and
reputation does not rest upon recitation of specific instances of either
good or bad conduct as the case may be but, rather, upon what might even
be calied the rankest type of hearsay, namely, knowledge only of the
reputation of a person in the community in which he lives - gleaned from

the mouths of those who know him but without specific instances or
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examples of his conduct. Indeed, such 1nstanc?§ or examples, if
proffered, are barred under the general rule e*cept, of course, on
behalf of the opposing party in rebuttal.l/Therefore, applying this
criterion in a brqad sense, it yould seem to follow that the opinions
of the public bodies and officials placed upon the record here are
entitled to be considered substantial evidence at least of tk-
reputation of the Mining‘Exchange as having rendered valuable service
to the Mining industry in the community in which it has operated for
more than 100 years;

On the other hand the evidence of misconduct by Exchange
~officials, as already noted, fully establishes the charges alleged
in the order for proceedings. In fact, in view of the number and
flagrant nature‘of the violations perpetrated by such officials -
together with their repetition and inveterate nature - compels the
conclusion that remedial action must be taken in the public interest.
Indeed, there can be no serious question that all of the officials of
the Mining Exchange during the past ten years or more have been guilty
of some if not all of the transgressions and violations alleged against
them - resulting in circumvention and defeat of the fundamental
purposes of the provisions of the Federal securities laws enacted for
the protection of investors. Indeed, a more pervésive and abysmal
abdication of responsibility by officials of a quasi-public institution

can hardly be imagined.

1/ Character evidence is of course generally applicable only to criminal
trials which are not strictly relevant here except a fortiori.
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Moreover, because of public confidence»in the Exchange
as a long established reliable institution, suchloffic;als have made
of it an unsuspected tool for manipulative practices pégpetrated by
its members and principal officers for their own”persogﬁl and uncon-
scionable gain., And while it must be acknowledged thgt no evidence
was introduced in this proceeding of specific losses'spstained by
the public (although such may well have occurred in light of the condi-
tions revealed by the record here) this is not regardeﬂ as a substan-
tially mitigating factor nor even a nedessafy element ;f proof, in
the face of flagrant and repeated violations of law bi persons,
basking in what counsel for the Division has aptly ter&ed an "aura of
legitimacy surrounding a long-established quasi-publié institution,"

Thus, if a starkly cold and inexorable loéic-that vaunted
fetish of the so-called legal mind, which so often confuses the facile
certitude of the‘syllogism with the ultimate of wisdo&-—were to be
applied in all its rigidity here, there would of cours; be no alterna-
tive but to recommend that the law's extréme sanction 6f withdrawal
of registration be ordered forthwith, But, since life itself is not
always logical, and since the persons comprising the "management' of
the Exchange rather than its legal entity are the real»malefactors here,
it is difficult for the undersigned to refrain from diégssociating
the human element of ''management" from ﬁhe chartered institution
that is but the inanimate creature of the law.k The undersigned

therefore concludes, in exercise of what is believed to be due

moderation, that the public interest [indeed, as here attempted to be
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expressed‘by responsible persons of high office and by recognized
professional and civic bodies] might well be served if the present
officials of the Mining Exchange were accorded a further but final
opportunity, under the guidance of their counsel, to reorganize the
Mining Exchange in all of its functional aspects so as to present

entirely new personnel in every department of management without excep-

tion - with suitable undertakings by the offending members noted in

the foregoing, to disassociaﬁe themselves immediately and permanently
from further participation directly or indirectly in any of the maa;-
gerial functions of the Exchange, and in addition with'eppropriate
evidence of financial responsibility in the new management; such
reorganization to be accomplished within a period of 90 days from the
date of the order so providing; and providing further that upon failure
to complyrfully with the conditions hereinabove set forth, an order

be issued pursuant to the provisions of Section 19(a)(l) of the Exchange
Act withdrawing respondent's registration as a national securities
exchange forthwith,

Disposition of this proceeding in accordance with the
foregoing is believed to be reasonable and just, under the particular
and somewhat unique circumstances attending here, and it is therefore
respectfully recommended.

The proposed findings submitted by the parties have been
affirmed to the extent that they are consistent with the foregoing and
are otherwise denied, .

| James G ell :
Hearing Examiner

Washington, D.C.
May 10, 1965
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UNITED STATES OF AMERICA
Before the . -
SECURITIES AND EXCHANGE COMMISSION APPENDLIX "A

JuL 261962

s

OBDER FOR PUBLIC' PROCEEDIITS
AND NOTICE OF HEARING PURSULNT
T0 SECTION 19(a)(l) OF THE
SECURITIES EXCHAKGE ACT OF 1534,

In the Matter of

5 98 20 00 o9 o0

SAN FRANCISCO MINING EXCHANGE

I

The Commission's public official files disclose that:

A. The San Framcisco Mining Exchange (BExchangs), &n ta-
incorporated business association 1is regiotcred as a national
securities exchange pursuant to Section 6 of the Securities Exchamge
Act of 1934 (Exchange Act), and has been s0 registered since Cctober 1,
1934, |

B. The officers and committee members of the Exchange for the
period 1950 to date are as listed in Exhibit A hezeto,which is hereby
incorporated by referemce,

C. The present members of the Exchange, the dates of their
election to membership, the names 0f the firms which they repreceat
and the functions which they perform are as stated in Exhibit B heresto,
which is hereby incorporated by reference.

D. The companiee listed on the Exchange; their net assets,
source of income, expenses and net earnings for the paeriods therein
stated; their shares outstanding as of January, 1962; and the number

of shares traded on the Exchange during 1961; and the other Exchangee
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on vwhich such shares are traded, are as stated in Exhibit C hereto,
which is hereby incorporated by reference.

E, The market value and the volume of stock sales effected
on the 8an Francisco Mining Exchange together with certain other infor-
mation relating thereto are as stated in Exhibit D hereto, which is
hexeby incorporated by reference.

F. m nuubc: of shares outstanding for each stock issue
listed on the San ﬁnc_iccé Mining ikqhangd, the number of stockholders
of record of each such issue, the mnberof such shares held by officers,

directors, and benefi.cul: owners of more than 10 percent of such shares
and the percent thereof of the total shares outstanding, all as of the
dates therein specified are as stated in Exhibit E hexeto, which 1is

hereby incorporated by reference,

II

As a result of an examination of the public official files
of the Commission and other relevant material and an investigation,
the Division of Trading and Exchanges has obtained information which
tends to show and it alleges that:

A. The Exchange has failed to enforce compliance with the
kchapge Act and the rules and regulations thereunder by issuers of
secur:ltie’i registered thereon, in respect to the following matters:

(1) Operator Consolidated Mining Company (Operator), of
which Geoige J. Flach, Exchange President, was Presidemt and a major .

stockholder, and of which Frank J, Carter, Exchange Secretary, was also
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a stockholder, failed to file annual reports for the years 1942, 1943, 1944,
1945, 1946 and 1950 as required under Section 13(a) of the Exchange Act
and Rule 13a-1 thereunder, |

(2) Operator violated Section 13(a) of che;Exch e Act
and Rule 13a-1l thereunder in that it failed to report as reqLited by
such section and rule the following reportable events occurring during
1956: the levy of an assessment on its outstanding stock, a sale of
stock the holders of which were delinquent in paying Ehe assessment,
and a charter amendment,

(3) Reorganized Carrie Silver Lead Mines Corporation failed to
file annual reports for the years 1939, 1940, 1942, 1944, 1945, and
1946 as required under Section 13(a) of the Exchange Act and Rule l3a-l
thereunder, k

(4) Comsolidated Virginia Mining Company (Consolidated), of
vhich Archie H, Chevrier, former Chairman of the Governing Committee of
the Exchange and former Vice Ptesidenf, was a major stockholder, failed
to report issuances of stock in 1956 as required by Section 13(a) of
the Exchange Act and Rule 13a-«ll thereunder.

(5) Consolidated failed to file annual reports for thc ycars
1953, 1955, 1957 and 1958 as required by Section 13(a) of the Exchange
Act and Rule 13a-1 thereunder,

(6) Apex Minerals Corporation (Apex) violated Section 1l4(a)
of the Exchange Act and the rules and regulations thereunder in comnection

with the solicitation of proxies in 1961.



- 111 -

(7) Apex violated Section 13(a) of the Exchange Act and the
rTules and regulations in that its current report filed in 4pril, 1961
was not responsive to the requirements of Form 8-K,

(8) Ambrosia Minerals, Inc, violated Rule 12b-2 of the
Exchange Act in éonnoetion with the certification of financial state-
ments filed with its Form 10 filed in 1956,

(9) Comstock, Ltd. (Comstock), of which the three Directors
and officers were Frank J, Carter, Exchange Secretary, Arnold Toews,
an Exchange member and brother-in-law of Archie H, Chevrier, and
Myron Gfotyohn, a friend of Chevrier, filed a false and misleading
current report in 1957 in violation of Section 13(a) of the Exchange
Act and the rules and regulations thereunder, The Board of Directors,
constituting the above three persons, issued a letter to stockholders
which was false and misleading and contained material omissions in
violation of Sections 10(b) and 15(c) of the Exchange Act and Rules
10b-5 and 15¢-1 thereunder.

(10) Comstock violated Section 13(a) of the Exchange Act
and the rules and regulations thereunder in commnection with annual
reports for the years 1955 and 1956 because Chevrier rendered compl’ e
in respect to financial statements impossible by withholding relevant
company records. |

(11) Eureka Company failed to file its amnual reporc for
1955 as required under Section 13(a) of the Exchange Act and Rule l3a-1

thereunder.
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B. The Exchange has failed to emforce compliance with the
Exchange Act and the rules and regulations thereunder by members in
that no appropriate disciplinary action pursuamt to Article XXIII
of the Exchange Comstitution has been taken against its members in
respect to the following violations:

(1) George J. Flach, Exchange President, violated the
reporting requirements of Section 16(a) of the Exchange Act and Rule

16a-1 thereunder in that as President of Manhattan Gold Mines he failed
to report as required thereby' his election in 1949 as President of said
company, the equity securities of such company of which he was the bene~
ficial owner, and his transactions in the stock of sald company occurring
during the period 1949 through 1959,

(2) George J, Flach violated the reporting requirements of
Section 16(a) of the Exchange Act and Rule 16a-1 thereunder in that as
a Director of Operator Consolidated Mines Company he failed to report
as required thereby his election in 1941 as a Director of said company,
the equity securities of such company bf vhich he was the beneficial
owner, and his transactions in the stock of said company occurring

during 1947,

(3) Paul W, Schwarz, Chairman of the Governing Committee of
the Exchange and its Vice Premident, violated the reporting requirements
of Section 16(a) of the Exchange Act and Rule 16a~1 thereunder in that
as Vice President and a Director of Mamhattan Gold Mines he failed to
report‘ as required thereby his election in 1949 to these offices, the
equity securities of such company of which he was the beneficial owmer,

and his transactions in the stock of said company occurring during the

period 1949 through 1951, -
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(4) Paul W, Schwarz violated the reporting requirements
of Section 16(a) of the Exchange Act and Rule lﬁa-l thereunder in
that as Secretary, Treasurer and Director of Pohy Meadows Mining
Company he failed to report as required thereb; his‘transactions
in the stock of said company occurring during the.periqd 1950 through
1960,

(5) Paul W, Schwarz violated the reporting requirements.
of Section 16(a) of the Exchange Act and Rule 16a-1 thereunder in
that as Secretary, Treasurer and Director of Silver Divide Mines
Company he failed to report as required thexreby his transactions

in the stock of said company occurring during the period 1953 through
1955.

(6) Paul W, Schwarz violated the reporting requirements
of Section 16(a) of the Exchange Act and Rule l6a«l thereunder in that
as Secretary, Treasurer and Director of Smuggler Mining Company, Ltd,
he failed to report as required thereby his election in 1958 to these
offices and the equity securities of such company of which he was the
beneficial owner,

(7) Paul W, Schwarz violated the reporting requirements of
Section 16(a) of the Exchange Act and Rule l6a-l1 thereunder in that as
President and Director of Comstock-Keystone Mining Company he failed
to report as required thereby his election in 1948 to these offices,
the equity securities of such company of which he was the beneficial

owner, and a transaction in the stock of said company occurring in 1955,
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(8) Archie H, Chevrier, former Chairman of the Governing
Committee of the Eacéhange and its former Vice President, 'vj.olated the
reporting requirements of Section 16(a) of the Exchange Ac: and
Rule 16a~1 thereunder in that as President and a Director of Industrial
Enterprises, Inc. he failed to report and falsely reported transactions
in the stock of said company occurring during the period 1958 “fato 1962.

‘ (9) Archie H, Chevrier violated the reporting requirements

of Section 16(a) of the Exchange Act and Rule l6a~l thereunder in that
as the beneficial owner of more than 10 percent of the equity securities
of Pony Meadows Mining Company he failed to report as t_'equ:l.red thereby
his acquisition of stock in this amount in 1960, the eéu:l.ty securities
of such company of which he was the bemneficial owner, and his trans-
actions in the stock of said company occurring during 1960.

(10) Frank J, Carter, Exchange Secretary, violated the
reporting requirements of Section 16(3) of the Exchargé Act and
Rule 16a-1 thereunder in that as a Director and Vice Pt;esident of
Comstock, Ltd. he failed to report his election in 1956 to these offices
and the equity securities of such company of which he t‘ras the bene~
ficial owner as required thereby. |

(11) Frank J, Carter violated the reporting \requirements
of Section 16(a) of the Exchange Act and Rule 16a-1 thereunder in that
as Director of Industrial Enterprises, Inc. he failed to report as

required thereby a tramsaction in the stock of said company.
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(12) Arnold Toews, Exchange member, and brother-in-law
of Archie H, Chevrier, has violated the reporting requirements of
Section 16(a) and Rule 16a-1 thereunder in that as President and a
Director of Comstock, Ltd, he faiied to report as required thereby
his election in 1955 to these dffices and the equity securities of
such company of which he was the beneficial ownmer,

(13) Arnold Toews violated the reporting requirements of
Section 16(a) of the Exchange Act and Rule l6a-1 thereunder in that
as Vice President and Director of Indqstrial Enterprises, Inc. he
falled to report as required thereby his election in 1958 tg/these
offices, the equity securities of such company of which he/;as the
beneficial owner, and his transactions in the stock of sald company
occurring during 1958,

(14) Arnold Toews violated the reporting requirements of
Section 16(a) of the Exchange Acg and Rule 16a-1 thereunder in that
as Vice President and Director of Sumburst Petroleum Corporation he
failed to report as required thereby his transactions in the stock of
sald company occurring during the peribd 1959 through 1960.

(15) Archie H, Chevrier, during the period when he was
Chairman of the Goverming Committee and Exchange Vice President, vio-
lated. Sections 9(a)(2), 9(a)(4), 10(b), 11(d)(2) and 15(c) of the
Exchange Act and Rules 10b-5, 10b-6 and 15cl-2 thereunder in comnection
with transactions in the stock of Industrial Enterprises, Inc. in 1961
and 1962, Chevrier falsified his records in 1961 and 1962 in connection

with transactions in said stock in violation of Section 17(a) of the

Exchange Act and Rules 17a-3 and 17a-4 thereunder.
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(16) Members of the Exchange violated Sections 10(b)
and 15(c) of the Exchange Act and Rules 10b-5 and 15¢cl-2 thereunder
in connection with representations made to customers with. ':.;espect to
transactions in the stock of issuers the gecurities of which have been
registered on the Exchange.

(17) There are incorporated herein by reference Paragraphs
1, 9 and 10 of Section A of this Article II, |

C. The Exchange has violated Section 6(b) of the Exchange
Act in that the Exchange has failed to‘ enforce Article XXIII of the
Constitution of the Excﬁange against its mehbers for the violations
set forth in Section B of this Article 1I,

D, The Exchange has violated Sections 6(a) and 17(a) of
the Exchange Act and Rule 6a-3 thereunder in that a writtem notification
reflecting changes effected in the form of supplemental listing
application was not filed as required by such rule,

E, Withdrawal of regietratibn of the Exchange is necessary
and appropriate for the protection of investors because of the infor-
mation set forth in Article I hereof and the allegations of Sections A,
B, C and D of this Article II and further because:

(1) Members of the Exchange and of its Governing Committee
and its officers have violated or been imvolved in violations of
the Securities Act of 1933 and the Rules and Regulations thereunder in

the following instances:
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(a) Archie H, Chevrier violated Section 17(a)
of the Securities Act of 1933 in connection
vith representations made in the offer and
sale of stock of Industrial Enterprises, Inc.

~ in 1961 and 1962, |

(b) Archie H, Chevrier, as a controlling stock-
holder in Industrial Enterprises, Inc, in 1961 and 1962
violated Sections 5(a) and 5(c) of the
Securities Act of 1933 in offering to sell,
selling and delivering after sale securities
of said company when no registration state-
mﬁnt had been filed or was in effect with
respect to such securities under said Act,

(¢) Frank J, Carter and Arnold Toews violated

| Section 17(a) of the Securities Act of 1933
in issuing in 1957, false and misleading
information, containing material omissions,
to stockholders to ptomt:é the sale of stock
in Comstock, Ltd. by H, Carrxoll & Co, and
Archie H, Chevrier,

(d) The Exchange by approving in 1961 the listing
of 2,500,000 shares»of Apax Minerals Corporation

issued in connection with a merger
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(shareholder approval of which merger
was obtained in violation of the proxy
requirements of Section 14(a) of the
Exchange Act and the rules and regu-
lations thereunder) facilitated a dis-
tribution of such shares to the public
without registration in violation of
Section 5 of the Securities Act of 1933,

(2) The Exchange lent its facilities in 1957 to a planned
distribution of the stock of Wilson 0Oil and Gas Company to the
public in violation of Section 5 of the Securities Act of 1933
by certifying an application on Form 10 to list such securities shortly
after an allegedly exempt intrastate offering under Section 3(a)(ll)
of the Securities Act of 1933,

(3) During the period 1934 through 1961 it was necessary
for the Commission pursuant to Section 19(a)(2) of the Exchange Act
to remove from listing and registration the securities listed in
Exhibit F hereto, which is hereby incorporated by referemce. These
27 securities constitute more than one-third of the 72 securities
removed from listing on all exchanges during the same period.

(4) The Exchange is not properly organized to discharge
its responsibilities as a national securities exchange. No Committee
other than the Governing Committee has performed any of its functions
and the Exchange has only two paid employees. The Exchange has retained
no legal counsel for about 30 years amnd has not had adequate legal

advice during this entire period,
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(5) The Exchange does not have adequate listing or delisting
standards. It has not delisted securities which were unsuitable for
trading, and it ‘has not cnforced its delisting rule upon companies
that have been delinquent in filing annual reports.

(6) | The Exchange does not have adequate standards for listing

additional shares and in 1962 epproved an application to list additional

shares of Industrial Enterprises, Inc. without obtaining any financial

statements with respect to Caloric Foods, Inc., 8 controlling 1ntere§t
in which was acquired by Industrial Enterprises, Inc. for the stock
issued.

(7) According to figures as of December 31, 1960 and 1961
(See Exhibit C hereto) 22 or more than half of the 42 companies li.ted
on the Exchange are substantially inactive or dormant. Of the
remaining 20 active companies, 16 have net losses.

(8) According to Exhibit E hereto, 20 of the 42 listed
companies have less than 500 stoékholdera. In 28 companies holdings
by officers, directors and bemeficial owners of more than 10 percent
of the outstanding stock are in excess of 20% of the outstanding stock
and in 10 of these holdings by such persons amount to over 50%Z of the

outstanding stock.

(9) 1In an attempt to justify its continued existence the
Exchange has announced that it intends to change its status from that
of a mining exchange to one dealing in industrial companies. The only
way in which this has, in fact, been done is by conveying dubious

industrial assets to one of the dormant listed corporations, and then
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attempting to distribute and distributing eub'ctantihlly worthless
securities to the investing public. Examples of the foregoing are
the transactions of Comstock, Ltd. in 1957 and of Industrial Enterprises,

Inc. in 1962. !

o

II1
In view of ‘the allegations made by the Division of Trading
and Exchanges, the Commission deems it necessary and sppropriate for
the protection of investors, that public proceedings be instituted to
determine: _
(a) Whether the allegations set forth in Article II hereof
are true; and
(b) Whether pursuant to Section 19(a)(l) of the Exchange Act,
it is necessary or appropriate for the protection of
investors to withdraw the registration of the Exchange.
IT IS ORDERED that a public hearing on the questions set forth
in Article III hereof be held at a time and place to be fixed, and
before a hearing officer to be designated, by further order as provided
by Rule 6 of the Rules of Practice of the Commission,
This order shall be sexrved upon the Exchange by personal
service or by registered mail forthwith,
. In the absence of an appropriate waiver, mo officer or
employee of the Commission engaged in the performance of investigative
or prosecuting functions in this or amy factually related proceeding

will be permitted to participate or adviee in the decision upon this
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matter except as witness or counsel in broceedinga held pursuant to
notice. Since this proceeding is not "rule making' within the meaning
of Section 4(c) of the Administrative Procedure Act, it is not deemed
to be subject to the provisions of clué section delaying the effective
date of any final Coumission actionm,

By the Commission,

)
Z"‘:
Orvag/l. {:3076/“/ e

Secretary
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EXHIBIT B
(Page 1 of 2)

MEMBERS OF SAN FRANCISCO MINING EXCHANGE

R

Date
Regular Members Elected Name of Firm
Apple, Samuel . 7-28-61 R. L. ColburnQCO.
Broy, Raymond A. 10-29-28 The Broy Company
Carter, Frank J. 1-13-36 None
Chevrier, Archie H. 2-2-53 A. H. Chevrier

Suspended indefinitely by the Exchange
on June 26, 1962, due to S,E.C., proceedings

Flach, George J. 5-21-33 R. L. Colburn Co.
Forsyth, Walter D. 7-30-41 W. D. Forsyth
Gentles, Frank 6-15-61  None

Herrman, Victor J. 7-1-55 The Broy Co.
Hudson, Norman 1/ 6-1-44 R. L. Colburn Co.
Judge, Elmer W. 2-5-51 None

Mintz, Samson S. 11-21-61 None

Function

Manager of R. L. Colburn Co.,
commi ssion brokerage firm, at
Venturl, California, office.

Floor trading representative
of the Broy Company, commis-
sion brokerage firm.

Exchange Secretary. Inactive.
h

Floor tréding representative
of commission brokerage firm
of A. H. Chevrier.

Floor trading representative
of commission brokerage firm
of R. L. Colburn Co. and
manager of San Francisco
office of Colburn Co.

Floor trading representative
of commission brokerage firm
of W. D. Forsyth.

Inactive.

Employee and floor trading
representative of The Broy
Co., commission brokerage

firm.

Employed by R. L. Colburn Co.,
Los Angeles office.

Deceased,

Inactive.

1/ R. L. Colburn Company is a corporation in which Norman Hudson is a stock-

holder.

All other member firms are sole proprietorships, having no partners.



- 124 -
EXHIBIT B
(Page 2 of 2)

MEMBERS OF SAN FRANCISCO MINING EXCHANGE

Date : ; '
Regular Members Elected Name of Firm Function
Schwarz, Paul W. 10-15-47 None Inactive.
Toews, Arnold 8-25-60 None Inactive.

NOTE. Most members transact business for their own personal or trading
accounts. There are neither specialists nor odd-lot dealers.

Associate Members

Hogle, James E. 8-28-56 J. A. Hogle & Co. This firm is entitled to a
rebate of 50Z of the regular
commission but does not have
representation on the floor
of the Exchange.
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EXHIBIT E
NUMBER OF STOCKHOLDERS AND SHAREHOLDINGS (F OFFICERS, DIRECTORS
AND LARGE STOCKHOLDERS OF STOCKS LISTED ON
SAN FRANCISCO MINING EXCHANGE
Rumber of Shares Held by "Insiders"
8tockholders Outatanding :
Company s/ Jan. 1962 Shares b/ % of Total
Acws Mining Co. 248 1,124,800 zsa,ioo 20.7
American Copper Co. : T 113 . 600,000 352,150 $8.7
Apex Minerals Corp. 2,700 2,500,000 1.126,3“ 43.1
Asgsocisted Manufacturers Co., Inc. 2 1,552,531 584,698 c/ 37.7
Black Bear Industries Inc. 945 499,541 270,000 54.0
Black Mammouth Consol. Mining Co. 1,700 10,000,000 5,007,332 50.1
Blue Crown Petroleums Ltd. 1,628 2,643,436 325,373 12.3 .
Blue Ridge Midway Gold Mines Co., Ltd. 150 1,500,000 439,400 29,3
Cslifornia Engals Mining Co. 1,834 770,883 116,591 . 15,1
Commomareelth Resources 462 2,969,675 469,100 15.8 -
Comstock Kaystome Mining Co, 281 1,135,000 343,550 30.3
Comstock Tunnal and Dreinage Co. 1,350 2,250,000 947,800 42,1
Consolidated Chollar Industries 728 ° 959,521 936,915 97.6
Doubls O Timber and Mining Co. 486 1,029,927 168,800 16.4
Entrsda Corp. 4,000 7,238,349 1,710,357 23.6
Burska Hswburg Development Co. 25 3,874,910 2,210,000 57.0
Golconds Mining Corp. 1,600 2,000,000 243,175 12.2
Gold Canyon Minss Inc. 225 2,000,000 1,276,000 63.8
Goldfisld Corp. 11,299 4,684,488 341,206 1.3
Goldfidd Devalopment Co. 300 3,579,057 none none
Gold Matals Comsolidsted Mining Co. 835 8,452,857 5,749,475 68.0
Hercules Mines Co. 250 3,543,500 1,550,333 43.8
Industrial Enterprises, Inc. 73 249,640 106,355 42.6
Jack Waite Mining Co. 2,400 4,453,655 1,150,800 d/ 25.8
Maphattan Consolidatsd Mines Devel. Co. 569 8,263,725 1,515,030 18.3
Manhattao Gold Mines Co. 396 1,889,000 475,435 25.2
M. Union Industries, Inc. 1,900 15,433,220 1,451,234 9.4
New Matale Corp. 228 1,615,561 331,420 20.5
Pony Maadows Mining Co. w7 1,488,653 3,000 0.2
Bed Rill Uranius Co. 1,059 6,136,897 310,150 5.1
Rosegold Berylius Corp. as1 - 1,684,551 1,238,327 ¢/ 73.5
Round Mountsin Mines Co. 470 1,650,000 566,020 34.3
Seventy Six Development Co. 1,025 10,000,000 6,812,400 €/ 68.1
Silver Divide Mines Co. 238 1,048,203 243,000 23.2
Siskon Corp. 800 2,990,866 1,806,485 60.4
Smaggler Mining Co., Ltd. 89 361,575 62,000 17.1
Sunburet Petroleum Corp. 3,200 1,454,955 35,000 2.4
Tonopsh Divide Mining Co. 2,400 2,123,349 631,831 } 29.8
Traneierre Exploretion Corp. 438 2,004,897 281,500 14.0
Twentieth Century Fuels Inc. ' 2,500 7,996,540 3,929,160 g/ 49.1
United Steces Mill & Minerais Corp. 500 1,814,558 646,140 35.6
White Caps Gold Mining Co. 1,400 5,533,746 1,603,250 29.0
a/ At letest avsilable reports, 12/31/60 - 12/31/61. e/ 881,927 ehs. (52%) owned by Double O Timber & Mining Co.
b/ From 10-K and Sec. 16 Reports. £/ 400,000 eha. (4%) owned by Black Bear Industries Inc.;
2,303,600 ehs. (23%) owned by Caribbean & Southeastern
e/ 249,664 she. (16%) owned by Double O Timber & Mining Co. Development Corp,

4/ 955,000 shs. (21,4%) ovned by Canadisn Jevelin, Ltd. B/ 3,884,160 she, (48.5%) owned by Mid-East 01l & Mining Co.
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SAN FRANCISCO MINING EXCHANGE

Securities Removed Pursuant to Section 19(a){(2)
of the Securitjes Exchange Act of 1934

1936 - 1961

Issuer o , lssue

National Silver Corp. Common
Jumbo Extension Mining Co. Common
Obra Mines Corp. Common
Rosetta Mines Co. Common
Belmont Metals Corp. Common
Mother Lode Gold Mines 4 Common
Simon Silver Lead Mines, Inc. Common
Arrowhead Development Co. _ Common
Bullion Gold and Silver Mining Co. Common
Lepanto Consolidated Mining Co. Common
No. California Gold Fields, Inc. Common
Reorganized Wilson Mining Co. Common
Belmont Uncle Sam Mining Co. Common
Brougher Divide Mining Co. Common
Reorganized Booth Mining Co. of Goldfield Common
Trinity Goldbar Mining Co. Common
Acme Mining Co. Common
Aladdin Gold Mining Co. Common
Reorganized Broken Hills Silver Corp. Common
Union Consol. Mining Corp. Common
Reorganized Carrie Silver-Lead Mines Corp. Common
New Sutherland Divide Mining Co. Common
Eureka Co. . Common
Verdi Development Co. Common
Operator Consolidated Mines Co. Common
Ambrosia Minerals, Inc. Common

Consolidated Virginia Mining Co. Common

EXHIBIT F

Removed

1937
1938
1938
1938
1939
1939
1939
1940
1940
1940
1940
1942
1943
1943
1943
1943
1944
1944
1944
1945
1949
1Ly 950
lyss
1955
L9550
L9960
1900
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UNITED STATES OF AMERICA
Before the
SECURITIES AND EXCHANGE COMMISSION APPENDLX "B"

DEC 6 1962

In the Matter of the : AMENDMENT TO ORDER FOR PUBLIC
: PROCEEDINGS PURSUANT TO
SAN FRANCISCO MINING EXCHANGE : SECTION 19(a)(l) OF THE SECURI-
: TIES EXCHANGE ACT OF 1934,

The Order for Public Proceedings and Notice of Hearing
pursuant to Section 19(a)(l) of the Securities Exchange Act in the
above matter is hereby amended to add the following paragraph (18)
to Section B of Article II thereof:

"During the period June 30, 1949 to about May 31,
1962, George J, Flach (Flach) aided and abetted
violations of Section 7(¢) of the Exchange Act

and Section 4(c) of Regulation T thereunder by

R. L. Colburn Company (Colburn) acting as a broker-
dealer transacting a business through the medium

of members of the Exchange, in that Colburn and
Flach, singly and in concert, directly and indirectly,
extended and maintained credit and arranged for the
extension and maintenance to and for customers
purchasing securities (other than exempted securities)
in special cash accounts without requiring such
customers to make full cash payment within 7 days
after the dates on which said securities were pur-
chased and without promptly cancelling or other=

wise liquidating such transactions or the unsettled
portions thereof.,”

This amendment shall be served upon the San Francisco
Mining Exchange by personal service or by registered mail forthwith,

By the Commission : ; N/ ‘;'4 4*:
4 N ‘

Orval L. DuBois
Secretary



