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These private proceedings were institutea by an order of 


the Commis&ion dated July 7, 1964 pursuant to Sections l5(b) and 15A 

of the Securities Exchange Act of 1934 ("Exchange Act") to uetermine 

whether G. H. Musekamp & Co. ("registrant8') and George H. Musekamp, I11 

(g~Musekamp") wilfully violated and aided and abetted wilful violations 

of the Securities Act of 1933 ("Securities Act") and the Exchange Act 

as allegea by the Division of Trading ana Markets ("Division"); whe-

ther remedial action pursuant to Sections 15(b) and 15A is appropriate; 

and whether, pursuant to Section 15A(b)(4) of the Exchange Act, 

Musekamp should be found a cause of any remedial action ordered herein. 

The Division alleged, in substance, that registrant and 


Husekamp wilfully violated Section 17(a) of the Securities Act and 


Sections 10(b) and 15(c)(l) of the Exchange Act and Rules lob-5 and 


15~1-2 thereunder by accepting money and securities from customers 


under false representations of registrant's ability to effect their 


orders and to promptly discharge its liabilities to them; by engaging 


in business at times when registrant's aggregate indebtedness exceeded 


2,000 per centum of its net capital; and by failing to make and keep 


current certain books and records relating to registrant's business, 


including the making of false entries therein. Additionally, the 


Division alleged that such violations occurred in consequence of the 


registrant's and Musekamp's hypothecating and commingling customers' 


securities with the securities of persons other than customers under 


liens for loans made to registrant, and by reason of their hypothecating 


customers' securities without giving the appropriate written notice 
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t o  t h e  pledgee t h a t  t h e  p ledg ing  d i d  n o t  con t ravene  any p r o v i s i o n  

of Rule  17 CFR 2 4 0 . 1 5 ~ 2 - 1  under t h e  Exchange Act.  The D i v i s i o n  f u r t h e r  

charged t h a t  i n  c a r r y i n g  ou t  t h e  a c t s  a l l e g e d ,  r e g i s t r a n t  and Musekamp 

w i l f u l l y  v i o l a t e d  and a i d e d  and a b e t t e d  w i l f u l  v i o l a t i o n s  o f  S e c t i o n s  

1 5 ( c ) ( 2 ) ,  1 5 ( c ) ( 3 ) ,  and 1 7 ( a )  of t h e  Exchange Act and Rules  1 5 ~ 2 - 1 ,  

1Sc3-1 and 178-3 the reunder .  The o r d e r  f o r  proceedings  f u r t h e r  sets 

f o r t h  t h a t  t h e  Commission's p u b l i c  f i l e s  a i s c l o s e  t h a t  on March 5,  

1964 t h e  Uni ted S t a t e s  D i s t r i c t  Court  f o r  t h e  Southern G i s t r i c t  of 

Ohio i s s u e d  a d e c r e e  permanently e n j o i n i n g  r e g i s t r a n t  and Musekamp 

from v i o l a t i o n s  of c e r t a i n  p r o v i s i o n s  of t h e  S e c u r i t i e s  Act and Exchange 
1/-

Act and r u l e s  the reunder .  
8 

An anewer w a s  f i l e d  by r e g i s t r a n t  and Kusekamp as of August 10,  

1964 which con ta ined  a g e n e r a l  d e n i a l  of most of t h e  D i v i s i o n ' s  a l l e g a -

t i o n s ,  bu t  a d m i t t e d  engaging i n  b u s i n e s s  whi le  r e g i s t r a n t ' s  a g g r e g a t e  

indeb tedness  exceeded t h e  p e r m i s s i b l e  l i m i t ,  f a i l i n g  t o  make and keep 

c u r r e n t  r e g i s t r a n t ' s  books and r e c o r d s ,  and u s i n g  t h e  j u r i s d i c t i o n a l  

1/ The D i v i s i o n  a l s o  a l l e g e d  t h a t  r e g i s t r a n t  and Musekamp w i l f u l l y  v i o --
l a t e a  S e c t i o n  15(b)  of t h e  Exchange Act and Rule 15b-2 the reunder  by 
f a i l i n g  t o  f i l e  a n  amendment t o  r e g i s t r a n t ' s  Form BD a p p l i c a t i o n  f o r  
r e g i s t r a t i o n  s o  as t o  d i s c l o s e  t h e  e x i s t e n c e  o f  t h i s  permanent i n j u n c -

i t i o n .  However, on February 10,  1965, t h e  D i v i s i o n  f i l e d  a motion t o  
amend t h e  Order f o r  P r i v a t e  Proceedings  by s t r i k i n g  t h a t  p a r t i c u l a r  
charge.  The motion having been r e f e r r e d  t o  t h e  Hearing Examiner f o r  
d i s p o s i t i o n  and good c a u s e  having been shown f o r  t h e  g r a n t i n g  t h e r e o f ,  
i t  is o r a e r e d  t h a t  t h e  Order f o r  P r i v a t e  Proceedings  i n  t h i s  m a t t e r  
be ,  and it hereby i e ,  amended by s t r i k i n g  Paragraph B of S e c t i o n  I1 
t h e r e o f ,  t o g e t h e r  w i t h  t h e  r e f e r e n c e s  t o  Paragraph B and t o  S e c t i o n  
15(b)  and Rule 15b-2 con ta ined  i n  t h e  nex t  fo l lowing  Paragraph C. 



I 

that their admitted delinquencies were wilful or that Musekamp was 


the cause of those failures. 


A hearing on the issues was held on November 9 and 10, 1964 


in which registrant and Musekamp appeared and participated through 


counsel. A major part of the record developed at the hearing consists 


of stipulations of the relevant facts. As part of the post-hearing 


procedures, successive filings of proposed findings, conclusions and 


supporting briefs were specified. Timely filings thereof were made 


by the Division and by Musekamp, but none were submitted on behalf of 


registrant. 


The following findings, conclusions and recommenaations are 


made upon the basis of the record herein and observation of the various 


witnesses, including Nusekamp: 


1. Registrant, an Ohio corporation, has been registered as 

a broker-dealer pursuant to Section 15(b) of the Exchange Act since 

June 16, 1960 ana is a member of the National Association of Securities 

Dealers, Inc . ("NASD") . Musekamp, presiaent , treasurer and a director 
-

of registrant as well as owner of over 93% of its outstanding stock, 


controlled and dominated registrant until a liquidator for registrant 

* 

was appointed on February 11, 1964 pursuant to a resolution of registrant's 


shareholders. 


2 .  Registrant, while a member of the Cincinnati Stock Exchange, 

had its membership therein temporarily suspendea on October 23, 1963 



f o r  v i o l a t i o n  of t h a t  Exchange's  n e t  c a p i t a l  r u l e .  The membership was 

s u b s e q u e n t l y  r e i n s t a t e d  but  e v e n t u a l l y  revoked on November 14,  1963 

because  of r e g i s t r a n t ' s  v i o l a t i o n  o f  t h e  Exchange's  n e t  c a p i t a l  r e q u i r e -  

ments. 

3. R e g i s t r a n t  had a l s o  been a member of  t h e  Midwest S tock  

Exchange bu t  t h a t  membership was s o l d  i n  January ,  1964 by t h e  Exchange. 

R e g i s t r a n t  was suspended from membership i n  August, 1962 f o r  v i o l a t i o n  

of t h e  Hidwest S tock  Exchange c a p i t a l  r u l e s ,  and ,  a f t e r  r e i n s t a t e m e n t ,  

was a g a i n  suspended f o r  t h e  same r e a s o n  on November 18, 1963. 

Ac t s  and P r a c t i c e s  of R e g i s t r a n t  and Kusekamp 

4. Curing t h e  p e r i o d  from k a r c h  1, 1963 through December 10,  

1963 r e g i s t r a n t  c o n t i n u o u s l y  e f f e c t e d  s e c u r i t i e s  t r a n s a c t i o n s  on t h e  

over - the -coun te r  market by u s e  of  t h e  mails and t h e  means and i n s t r u -  

m e n t a l i t i e s  of i n t e r s t a t e  commerce. 

5. A s  i n a i c a t e d  by r e g i s t r a n t ' s  d i f f i c u l t i e s  w i t h  t h e  

C i n c i n n a t i  S tock  Exchange and t h e  Midwest S tock  Exchange, and a s  o t h e r -  

w i s e  shown by t h e  r e c o r d ,  r e g i s t r a n t  had s e r i o u s  f i n a n c i a l  problems 

d u r i n g  t h a t  same per iod .  The D i v i s i o n  and t h e  responden t s  a g r e e  t h a t  

r e g i s t r a n t ' s  books ana  r e c o r d s  r e f l e c t e d  t h e  f i n a n c i a l  p o s i t i o n  of 

r e g i s t r a n t  as computed unaer  Rule 15c3-1 ("Net C a p i t a l  Rule'') of t h e  

Exchange Act t o  be a n e t  c a p i t a l  d e f i c i t  of  $35,721.28 as of  Septem-

ber 30 ,  1963 a n a  $34,634.43 as of November 3 0 ,  1963. The p a r t i e s  a r e  

a l s o  i n  a c c o r d  t h a t  r e g i s t r a n t  needea a t  l e a s t  a n  a d d i t i o n a l  $69,503.80 

on September 30 ,  1963 and $49,596.76 on November 3 0 ,  1963 t o  meet t h e  



minimum c a p i t a l  requirement  of t h e  Net C a p i t a l  Rule. 

6. The D i v i s i o n  f u r t h e r  contends  t h a t  r e g i s t r a n t ' s  books 

were n o t  a c c u r a t e  on t h o s e  d a t e s  and t h a t  c o r r e c t i n g  a d j u s t m e n t s  

would i n c r e a s e  t h e  n e t  c a p i t a l  d e f i c i t s  t o  $171,884.81 as of Septem-

ber  30,  1963 and $205,133.63 as of November 30,  1963, and t h e  

r e s p e c t i v e  n e t  c a p i t a l  d e f i c i e n c i e s  t o  $205,667.33 and $220,095.96. 

7. One o f  t h e  a d j u s t m e n t s  i n  q u e s t i o n  relates t o  t h e  t r e a t -  

ment t o  be accorded $30,000 f a c e  amount of bonds which r e g i s t r a n t  

c la imed were subord ina ted  s e c u r i t i e s .  I t  appears  t h a t  t h e s e  bonds 

were o r i g i n a l l y  purchased by r e g i s t r a n t  on January  11, 1963 f o r  

t h e  account  o f  a customer ,  Hax Abrams. S h o r t l y  t h e r e a f t e r  a n  a r r a n g e -  

ment was e n t e r e d  i n t o  between Abrams and r e g i s t r a n t  whereby r e g i s t r a n t  

a g r e e d  t o  pay a n  a d a i t i o n a l  3% i n t e r e s t  on t h e  bonds f o r  t h e  p r i v i l e g e  

o f  r e t a i n i n g  t h e  bonds i n  i t s  own account .  When t h e  agreement d a t e d  

January  24, 1963 was s i g n e d  by Abrams, t h e  s i g n a t u r e  o f  "George W .  

Musekamp, i n d i v i d u a l l y , "  a l s o  appeared t h e r e o n ,  bu t  a p p a r e n t l y  was 

added o n l y  t o  p rov ide  "aouble safe ty ' '  f o r  Abrams and no t  t o  change 

t h e  t e n o r  of t h e  agreement w i t h  r e g i s t r a n t .  No s u b o r a i n a t i o n  a g r e e -  

ment was e n t e r e d  i n t o  by Abrams and he  assumed t h a t  t h e  s e c u r i t i e s  

would be r e t u r n e d  i n  t h e  o r a i n a r y  c o u r s e  o f  r e g i s t r a n t ' s  b u s i n e s s .  

8. I t  f u r t h e r  a p p e a r s  t h a t  on January  23, 1963 Musekamp 

e n t e r e d  i n t o  a s u b o r d i n a t i o n  agreement w i t h  r e g i s t r a n t  i n  which he  

purpor ted  t o  make a s u b o r d i n a t e d  loan of t h e  same $30,000 of bonds 

t o  r e g i s t r a n t .  R e g i s t r a n t ,  wi thou t  t h e  knowledge o r  consen t  o f  i t s  

http:$220,095.96


customer, pledged the bonds with a bank to obtain a loan, and entered 


the securities on its records as subordinated capital. 


9. It is clear from the evidence that registrant was not 


entitled to treat the Abrams bonds as suborainated capitol. The 


agreement with Absams required registrant to retain the bonds in its 


own account and, upon termination of the agreement, to deliver the 


bonds to Abrams. The addition of Musekamp's signature to the Abrams 


agreement did not change registrant's obligation to Abrams, nor, 


of course, did husekamp's subordinatea loan agreement with registrant 


affect Abrams' status as a general creaitor. It follows that 


registrant's books should be adjusted, as contended by the Division, 


to reflect an unsubordinatea liability for those securities owing 


to Abrams. 


10. The second adjustment to registrant's books urged by 


the Division involves 912 shares of the stock of Provident Bank 


Corporation which had been purchased and held by registrant for the 


account of its customer, Carl Lindner. Registrant had used this 


stock as part of the collateral for a bank loan, but on May 15, 1963 


Musekamp withdrew the 912 shares from the firm's collateral and pledged 


them to secure a personal loan from the bank. Using the money obtainea 


from his borrowing, Musekamp made a subordinated loan to registrant 


which was entered on registrant's books as subordinated capital. 


However, respondents admit that registrant failea to place entries 


on its records to show that the Provident stock was no longer being 


held on deposit at the bank for the Lindner account. 
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11. Not o n l y  does  i t  appear  from t h e  r e c o r d  t h a t  r e g i s t r a n t ' s  

books r e q u i r e d  ad jus tment  t o  r e f l e c t  t h a t  t h e  Lindner account  was 

n o t  long t h e  912 s h a r e s  of Prov iden t  s t o c k ,  bu t  it a l s o  a p p e a r s  

t h a t  Husekamp was n o t  a u t h o r i z e d  t o  pledge t h e  s t o c k  f o r  h i s  pe rsona l  

uee  and b e n e f i t .  Musekamp's a s s e r t e d  b a s i s  f o r  u s i n g  t h e  Prov iden t  

e t o c k  was a letter d a t e d  August 22. 1962 a d a r e s s e d  t o  him by Lindner  

T h i s  letter is t o  a d v i s e  you t h a t  I ,  Carl H. Lindner ,  
would l i k e  t o  make a loan ,  c o l l a t e r i l i z e d  ( s i c )  by 
912 s h a r e s  of t h e  Prov iden t  Bank C o r p o r a t i o n ' s  common 
s tock .  T h i s  s t o c k  is i n  a street name. 

According t o  L i n d n e r ' s  t e s t imony ,  t h e  letter was s e n t  t o  Musekamp 

as a fol low-up t o  a c o n v e r s a t i o n  t a k i n g  p l a c e  s e v e r a l  weeks b e f o r e  

i n  which Husekamp was t o l d  by Lindner t h a t  t h e  Prov iden t  s t o c k  

would n o t  be loaned t o  r e g i s t r a n t  as r e q u e s t e d  by Husekamp because ,  

among o t h e r  r e a s o n s ,  he .  Lindner ,  might be needing money h i m s e l f .  

Because Lindner found o t h e r  s o u r c e s  of funds ,  he  dropped h i s  a t t e m p t  

t o  borrow on t h e  Prov iden t  s t o c k  wi thou t  f u r t h e r  d i s c u s s i o n  o r  commu-

n i c a t i o n  w i t h  Husekamp on t h e  sub jec t .  It f u r t h e r  a p p e a r s  t h a t  

Husekamp d i d  n o t  s e e k  c l a r i f i c a t i o n  of t h e  letter of Auguat 22,  1962 

p r i o r  t o  d i v e r t i n g  t h e  Prov iden t  s t o c k  t o  h i s  own u s e  i n  March o r  

A p r i l ,  1963, seven o r  e i g h t  months later. 

12. Under a l l  t h e  c i rcumstances ,  t h e  Examiner f i n d s  t h a t  

Lindner  d i d  n o t  a g r e e  t o  lend t h e  912 s h a r e s  of Prov iden t  s t o c k  t o  

Husekamp, and  t h a t  t h e  Lindner  letter i n  q u e s t i o n  was n o t  i n t e n d e d  



to and did not authorize Musekamp to make personal use of that stock. 


Husekamp's contention to the contrary is not acceptable when Lindner's 


letter is read in the light of his testimony, which Piusekamp did not 


contradict, that a loan of the stock to registrant had been explicitly 


refused prior to Husekamp's receipt of the letter. The fact that 


Husekamp made no attempt whatsoever to verify in March or April, 1963 


what at very most could be considered an ambiguous authorization given 


in August, 1962 also tends to establish that Husekamp did not himself 


believe that Lindner haa anreed to lend the Provident stock to registrant 


13. Registrant's books also carried 25,142 shares of common 


stock of Hanchester Insurance Management and Investment Corporation 


("ManchesterW) in a subordinated securities account. The Division 


ascribed no value to these 25,142 shares for the purposes of computa- 


tion under the Net Capital Rule because the stock had been loaned to 


registrant by officers of Manchester and was restricted as to sale 


by an undertaking made in a registration statement filed under the 


Securities Act. The Division's view that securities, restricted as 


the 25,142 shares were, are without value under the Net Capital Rule, 


is ordinarily correct because such securities are not assets "readily 

-2/ 

convertible into cash." Rut here it appears that in June, 1963 


registrant, after borrowing the securities, was able to obtain a bank 


-2/ Cf.Whitney-Phoenix Company, Inc., 39 S.E.C. 245, 249 n. 14 (1959). I 



loan of $100,000, which was still outstanding on December 3, 1963, 


by depositing that Manchester stock and agreeing to deposit an 


additional 25,000 shares of Manchester stock as collateral. In 


so doing, registrant in effect converted the subordinated Manchester 


stock to cash and therefore, in the Examiner's opinion, should have 


the value of the25,142 shares included as an asset in computing 


its net capital. However, should this stock be considered an illiquid 


asset, there is still reason for not making the adjustment. The 


Net Capital Rule provides, in pertinent part, that 


( 2 )  . . . "net capitalq' shall be . . ., adjusted by 

(B) deducting fixed assets and assets which cannot 

be readily converted into cash (less any 

indebtedness secured thereby) . . . . 
Since the value of the 25,142 shares of Manchester stock is approximately 


the same as the pro rata amount of the "indebtedness secured thereby," 


any adjustment resulting from the stock being regarded as not "readily 


convertible into cashla would be negligible. 


14. The Division further contends that registrant's books 


as of November 30, 1963 also require adjustment to effect a reversal 


of a purported sale of 30,000 shares of Manchester stock made on 


November 19, 1963 out of registrant's "Firm Investment Account'' to 


Musekamp, as Trustee. Musekamp testified that the sale was made for 


the purpose of reducing registrant's heavy inventory in that stock, 




and that f u n a s  f o r  payment were t o  become a v a i l a b l e  th rough  a 

p r o s p e c t i v e  bank loan.  A s  i t  happened, a c c o r d i n g  t o  husekamp, he  

w a s  u n a b l e  t o  n e g o t i a t e  a bank loan f o r  t h a t  purpose and e v e n t u a l l y  

r e v e r s e d  t h e  t r a n s a c t i o n  on r e g i s t r a n t ' s  books on December 12 ,  1963. 

I f  t h e  r e v e r s a l  had been e n t e r e d  s o  as t o  be t a k e n  i n t o  account  as 

of  November 30 ,  1963, r e g i s t r a n t ' s  n e t  c a p i t a l  d e f i c i t  would have 

been $18,000 g r e a t e r  by r e a s o n  of t h e  30% deduc t ion  o r  "ha i rcu t"  

t h a t  t h e  Net C a p i t a l  Rule r e q u i r e s  on t h e  v a l u e  o f  common s t o c k s  

h e l d  i n  t h e  p r o p r i e t a r y  account  of a broker -dea le r .  Musekamp a r g u e s  

t h a t  t h e  r e v e r s a l  shou ld  n o t  have been made any earlier t h a n  t h e  

d a t e  he  used  because  h i s  con t inuous  i n t e n t i o n s  and e x p e c t a t i o n s  u n t i l  

December 12 were t h a t  t h e  money f o r  payment of t h e  30,000 s h a r e s  would 

b e  fo r thcoming  t o  permit  consummation of t h e  sale. Accepting Nusekamp's 

v e r s i o n  of t h e  t r a n s a c t i o n ,  s i n c e  t h e r e  is  i n s u f f i c i e n t  e v i a e n c e  t o  

s u p p o r t  t h e  D i v i s i o n ' s  argument t h a t  no sale w a s  i n t e n d e d ,  i t  none-

t h e l e s s  a p p e a r s  t h a t  a n  ad jus tment  is  necessa ry .  Payment f o r  s e c u r i -  

t ies s o l d  by. a b r o k e r - d e a l e r  t o  a customer is governed by R e g u l a t i o n  T 

promulgated by t h e  F e d e r a l  Reserve Board,  and S e c t i o n  4 ( c ) ( 2 )  t h e r e o f ,  

which a p p e a r s  c o n t r o l l i n g  h e r e ,  r e q u i r e s  a broker -dea le r  t o  c a n c e l  

o r  o t h e r w i s e  l i q u i d a t e  a t r a n s a c t i o n  w i t h i n  7 days  a f t e r  t h e  t r a d e  

aate i f  t h e  customer a o e s  no t  pay f o r  t h e  purchased s e c u r i t y .  The 

30,000 shares of Manchester s t o c k  having been s o l d  on November 19 ,  

1963, t h e  t r a n s a c t i o n  should have been r e v e r s e d  on r e g i s t r a n t ' s  books 

b e f o r e  November 30,  1963 i n  o r d e r  t o  comply w i t h  Regula t ion  T .  The 



Examiner i s  of  t h e  op in ion  t h a t  t h e  t r a n s a c t i o n  i n  ques t i on  should 

be regarded as canceled as of November 30, 1963, i n  order  t o  g i v e  

J 

e f f e c t  t o  t h e  law and t o  preclude t h e  b e n e f i t  of a n  improved c a p i t a l  

• 	 p o s i t i o n  from accru ing  t o  r e g i s t r a n t  as t h e  f r u i t  of i t s  v i o l a t i o n  

of Regulat ion T. Accordingly, t h e  Examiner f i n d s  t h a t  r e g i s t r a n t ' s  

books should be a d j u s t e d  s o  as t o  have t h e  30,000 sha re s  of Manchester 

s t ock  r e tu rned  t o  t h e  "Firm Inventory Accountwq a8 of November 30. 

15. An adjustment as of November 30, 1963 is a l s o  found 

t o  be necessary t o  remove $18,000 from t h e  "George H .  Musekamp-

Subordinated Accountwg and t o  t r e a t  t h a t  amount a s  a n  a d d i t i o n a l  

l i a b i l i t y  because t h a t  po r t i on  of t h e  $55,000 appearing i n  t h e  account 
-3/ 

was not  covered by a  s a t i s f a c t o r y  subord ina t ion  agreement. 

16. Recast ing t h e  ad jus t ed  computations introduced by t h e  

Div is ion  s o  a s  t o  e l i m i n a t e  t h e  adjustment  based upon t h e  D iv i s ion ' s  

r e f u s a l  t o  a t t r i b u t e  va lue  t o  t h e  subordinated 25,142 s h a r e s  of 

Manchester s t ock  -- $37,398.73 a s  of September 30, 1963 and $35,198.80 

as of November 30, 1963 -- r e g i s t r a n t ' s  ne t  c a p i t a l  d e f i c i t  a s  of 

September 30, 1963 is  found t o  be $134,486.08 and $169,934.83 as of 

November 30, 1963 and t h e  r e spec t ive  ne t  c a p i t a l  d e f i c i e n c i e s  t o  be 

$168,268.60 and $184,897.16. 

-3/ A subord ina t ion  agreement covering t h i s  $18,000 does not  appear t o  
have been en te red  i n t o  between r e g i s t r a n t  and Musekamp u n t i l  
December 9 ,  1963. 

-4/ DXA, p. 	 11; DM EX. 1; DM Ex* 2. 
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17. The financial plight of registrant is further illus- 


trated by the insslvency indicated as of November 30, 1963 when 


registrant's books reflected unsubordinated liabilities of $510,887 as 


against $492,489 in assets without taking into consideration the 


unrecorded short position resulting from husekampl s withdrawal of 


-5/ 
Lindner's 912 shares of Provident stock. When the $54,720 liability 


arising from the obligation to replace those shares is charged, as 


it must be, to the registrant, the excess of registrant's unsubordinated 


liabilities over its assets becomes more than $73,000. 


18. It appears from the record that registrant failed to 


properly keep, maintain and preserve its books and records in that 


ledger accounts of customers and broker-dealers were not properly 


maintained or posted; that the customer account of Carl Linaner and 


the position ledger erroneously showed the account to be long 912 


shares of Provident Bank stock; that certain entries reflecting 


subordinated loans to registrant were false; that the position ledger 


was not posted to correctly effect a balance of a number of securities; 


and that at November 30, 1963 registrant's accounts with two other 


broker-dealers were out of balance and could not be reconciled with 


the records of those other broker-dealers. 


19. Respondents have also admitted that as of November 30, 


1963 registrant carried eleven bank loans under pledge agreements 


-5 / See DX-F. Although not affecting the result except in terms of 
the extent by which liabilities exceeded assets, the Division's 
proposed figures are not accepted because they include deductions 
of non-liquid assets and adjustments of capital and subordinated 

securities. 




which subjected each of said loans to cross-liens of the bank in 


connection With other loans carried with the same bank on which 


securities belonging to registrant or appearing to belong to registrant 


were hypothecated, and that registrant failed to give written notice 


to the bank at or prior to each hypothecation of a customer's securi- 


tie8 (which collateralized $22,525 of registrant's loans) that such 


securities were carried by the registrant for the account of a 


customer and that such hypothecation did not contravene any provi- 

6 /  

eions of Rule 15~2-lunder the Exchange Act. In view of the evidence 


that the customary routine of the bank would have been to use the 


mails in connection with these loans and the absence of proof that 


the routine was not followed, the Hearing Examiner finds that the mails 


were so ueea. 


Fraud Violatione 


20. The principle has been long established that a broker- 


dealer by engaging in business makes an impliea representation to its 


customers that it is solvent and in a position to meet its obligations 


-7/ 
as they come due. While it is true that the record does not contain 


-6/ This rule defines the term "fraudulent, deceptive, or manipulative 
act or practice" as used in Section 15(c)(2) of the Exchange Act 
to incluae hypothecation under certain specified circumstances of 
any securities carried by a broker or dealer for the account of any 
customer. 

-7/ Wakefield, Carder & Holt, Inc., 40 S.E.C. 675, 676 (1961); Ferris ti Co., 
39 S.E.C. 116, 119 (1959); Batkin & Co., 38 S.E.C. 436 446 (1958). 



a single instance of a failure by the registrant while in business to 


pay an obligation upon demand or maturity, the Division has shown 


that registrant was insolvent as of November 30, 1963 and that such 


condition apparently continued during the .course of its business in 


December, 1963. It is not necessary for the Division to prove 


insolvency by evidence that registrant had not paid certain debts 


upon maturity. The falsity of registrant's implied representation 


is established in this matter by the Division's showing, as it did, 


that on November 30, 1963 registrant's liabilities exceeded its assets 


and that registrant, out of its own assets, could not be reasonably 


-8/ 
expected to meet obligations as they fell due. But were more required, 


the respondents would be in no better position, since the obtaining 


of funds through an unauthorized conversion of Lindner's securities 


can well be considered under the circumstances as an admission of 


registrant's inability to meet its current obligations in the ordinary 


course of business during the period in question. Accordingly, the 


Hearing Exaininer concludes that registrant, aided and abetted by 


Musekamp, made a false representation to registrant's customers regard- 


ing registrant's solvency and ability to meet its current obligations, 


and that the making of such false representation constituted a fraudu- 


lent practice and course of business which would operate as a fraud 


and deceit upon registrant's customers. 


-8/ Cf. Batkin & Co., supra, p. 444; Gill, Pope Co., 37 S.E.C. 232 (1956); 

-Loss, Securities Re~ulation, 2d Ed. (1961), p. 1508. 
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21. It is also evident that respondents subjected registrant's 


customers to undue and unknown risks during the months when registrant, 

1 

though perhaps not insolvent, had net capital deficits as computea under 


C the Net Capital Rule ranging upward of $100,000. The Commission and 

the courts have consistently held that continuation of business by a 


broker-dealer in violation of the Net Capital Rule is a practice which 


-9/ 
subjects its customers to undue financial risks. In the light of 

those expressions, the Hearing Examiner is of the opinion, particularly 


under the circumstances of this case, that respondents engaged in a 


fraudulent practice and course of business by subjecting registrant's 


customers to undue risks of financial loss which were not contemplated 


by those customers at the time they were solicited and induced to 

-10/ 

effect transaction6 with registrant. The absence of any loss by 


-9/ guintin Securities, Inc., 38 S.E.C. 220, 221 (1958); Blaise D'Antoni 
6 Associates, Inc. v. Securities and Exchange Comiseion, 289 F. 26 
276, 277 (C.A. 5, 1961). 

-10/ The fact that registrant was not subject to the Net Capital Rule 
during a part of the period referred to by reason of an exemption 
afforded to members of the Midwest Stock Exchange does not affect 
this conclusion because that exemption is premised upon the 
Exchange's practices being deemea to impose more comprehensive 
requirements than those of the Net Capital Rule. 

,' 

b 

-
L 



r e g i s t r a n t ' s  customers is immaterial, as i s  whatever i n t e n t i o n  Musekamp 

may have hacl of becoming persona l ly  r e spons ib l e  f o r  any deb t s  r e g i s t r a n t  

could no t  pay. A s  was observed i n  t h e  Blaise D'Antoni case, sup ra ,  

t where a similar defense was at tempted,  "The ques t i on  i s  not  whether 
11/-

a c t u a l  i n j u r i e s  o r  l o s se s  were su f f e r ed  by anyone." 

22. By engaging i n  t h e  noted f r audu len t  p r a c t i c e s  and 

courses  of bus iness ,  respondents  w i l f u l l y  v i o l a t e d  and Musekamp a ided  

and a b e t t e d  w i l f u l  v i o l a t i o n s  of Sec t ion  17(a)  of t h e  S e c u r i t i e s  A c t  

and Sec t ions  10(b) and 1 5 ( c ) ( l )  of t h e  Exchange A c t  and Rules lob-5 

and 1 5 ~ 1 - 2thereunder .  The argument t h a t  w i l fu lnes s  has  not  been 

ehown i n  view of Husekamp's personal  i n t e n t  t o  p r o t e c t  customers 

a g a i n s t  l o s s ,  t h e  adequacy of h i s  resources  and those  of h i s  fami ly  

t o  c a r r y  ou t  t h a t  i n t e n t ,  t h e  a c t u a l  payment of almost a l l  of r e g i s t r a n t ' s  

o b l i g a t i o n s ,  and t h e  absence of i n t e n t  t o  make any mis represen ta t ions  

as t o  r e g i s t r a n t ' s  f i n a n c i a l  cond i t i on ,  cannot be accepted.  A l l  of 

t h o s e  f a c t o r s  may w e l l  be considered i n  mi t i ga t ion  of t h e  v i o l a t i o n s  

committed, but have no impact upon t h e  ques t i on  of w i l fu lnes s .  Under 

t h e  long e s t ab l i shed  views of t h e  Commission, aff i rmed by t h e  c o u r t s ,  

a n  i n t e n t  t o  v i o l a t e  is  not  r equ i r ed  before  a f i n d i n g  of w i l f u l n e s s  

can be  made -- an  i n t e n t  t o  Oo t h e  a c t  which c o n s t i t u t e s  a v i o l a t i o n  
12/-

s u f f i c e s .  Here, it is  manifest  t h a t  Nusekamp was w e l l  aware of 
h 

11/ See a l s o  Midas Hanagement Corporat ion,  40 S.E.C. 707, 709 (1961).-
12/ Hughes v .  S e c u r i t i e s  and E x c h a n ~ eCommission, 174 F. 2d 969, 977-

(C.A.D.C., 1949); Churchi l l  S e c u r i t i e s  Corp., 38 S.E.C. 856, 859 
(19591, and ca se s  t h e r e i n  c i t e d .  



registrant's persisting financial difficulties and nevertheless 


allowed the continuation of registrant's operations to the peril 


of those doing business with it. 


23. The Hearing Examiner also concludes from the fact 

that eleven of registrant's bank loans wtcbanding on November 30, 

1963 had been collateralized by commingling by customers' securities 

with registrant's securities, and from his finding that the mails 

were used in connection with the hypothecation of those securities, 

that registrant, aided and abetted by Musekamp, wilfully violated 

Section 15(c)(2) and Rule 15~2-1 of the Exchange Act. It is further 

found that the failure of registrant to give written notification 

to the bank as required by Rule 15c2-l(f) was a further wilful viola- 

tion of Section 15(c)(2) and of the rule. Again, the contention 

that the violation was not wilful is rejected. Although Musekamp 

may not have been aware of the exact nature and existence of the 

eleven loans nor of the absence of the notification required by the 

rule, he was in control of registrant. In that position, he, together 

with registrant, is held accountable for the violations committed by 
-13/ 

persons under his supervision. 


Net Capital and Boohkeeping Violations 


24. Respondents have admitted that registrant was in 


violation of the Net Capital Rule on November 30, 1963 to the extent 


-13/ Reynolds 6 Co., 39 S.E.C. 902, 917 (1960). 



I 

o r  t h e  f a r  g r e a t e r  amount of  $184,897 found by t h e  Hearing Examiner 
t 

t o  be  t h e  a c t u a l  d e f i c i e n c y  i s  used,  t h e  conc lus ion  can on ly  be t h a t  

a n  aggrava ted  w i l f u l  v i o l a t i o n  of Sec t i on  l S ( c ) ( 3 )  of  t h e  Exchange 

Act and Rule 1 5 ~ 3 - 1  $hereunder was committed by t h e  r e g i s t r a n t  i n  

which Musekamp w a s  a n  a i d e r  and a b e t t o r .  Although a number of 

m i t i g a t i n g  c i rcumstances  a r e  a l l u d e d  t o  i n  Musekamp's p roposa l s  and 

b r i e f  on t h i s  i s s u e ,  t h e  defense  r a i s e d  appea r s  t o  be e s s e n t i a l l y  

t h a t  w i l f u l n e s s  was no t  shown. That  de f ense  cannot  be s u s t a i n e d  

i n  t h e  l i g h t  of t h e  exped i en t s  r e s o r t e d  t o  by Musekamp i n  h i s  s ea r ch  

f o r  f u n d s . t o  keep r e g i s t r a n t  i n  bus ine s s  and h i s  presumed knowledge 

of  r e g i s t r a n t ' s  a f f a i r s  on and a f t e r  November 30, 1963. 

25. I n  view of respondents '  admiss ion t h a t  r e g i s t r a n t ' s  

books and r eco rds  were no t  kept  and mainta ined i n  accordance wi th  

t h e  requ i rements  of Sec t i on  17 (a )  of t h e  Exchange Act and Rule 17a-3 

t he r eunde r ,  t h e  Hearing Examiner f i n d s  t h a t  r e g i s t r a n t ,  a i ded  and 

a b e t t e d  by Nusekamp, w i l f u l l y  v i o l a t e d  Sec t i on  17 (a )  of  t h e  Exchange 

Act and Rule 17a-3 thereunder .  Wi l fu lness  of t h e  v i o l a t i o n  i s  

e s t a b l i s h e d  through Musekamp's f a i l u r e  t o  p rope r ly  s u p e r v i s e  as we l l  

as by t h e  f a c t  t h a t  i n  t hose  i n s t a n c e s  where he d i d  no t  a c t u a l l y  know 

of t h e  e x i s t e n c e  of  t h e  a l l e g e d  d e f i c i e n c i e s ,  he  should have known, 

e s p e c i a l l y  s i n c e  he  recognized t h e  shortcomings of r e g i s t r a n t ' s  

employees. The f a c t s  i n  t h i s  c a s e  a r e  r e a d i l y  d i s t i n g u i s h a b l e  from 



which i s  r e l i e d  upon by Musekamp. I n  t h e  A s s o c i a t e d  matter, t h e  

Commission conc luded  t h a t  a c o n t r o l  pe r son  d i d  n o t  a i d  and a b e t  book- 

keep ing  v i o l a t i o n s  where r e l i a n c e  was p l a c e d  on  a n  e x p e r i e n c e d  

a c c o u n t a n t  who had been i n  t h e  f i r m ' s  employ p r i o r  t o  h i s  assuming 

c o n t r o l ,  and  where t h e  c o n t r o l  pe r son  was n o t  aware of t h e  bookkeeping 

e r r o r s .  Here, on t h e  o t h e r  hand,  r e g i s t r a n t  n o t  o n l y  commenced i t s  

b u s i n e s s  w i t h o u t  q u a l i f i e d  bookkeeping p e r s o n n e l  b u t  Fusekamp caused  

i t  t o  c o n t i n u e  i n  b u s i n e s s  even a f t e r  h e  became f u l l y  c o n s c i o u s  o f  

t h e  shor t comings  of  i t s  bookkeeping p e r s o n n e l  and o f  t h e  n e e a  t o  c a l l  

upon o u t s i d e  p u b l i c  a c c o u n t a n t s  f rom time t o  time t o  s t r a i g h t e n  o u t  

i t s  r e c o r d s .  Al though t h e  Examiner a g r e e s  w i t h  t h e  D i v i s i o n  t h a t  t h e  

bookkeeping v i o l a t  i o n s  i n v o  l v e a  were n o t  mere ly  " t e c h n i c a l " ,  t h e  

r e c o r d  d o e s  n o t  s u p p o r t  t h e  D i v i s i o n ' s  c o n t e n t i o n  t h a t  husekamp d e l i b -  

e r a t e l y  caused  f a l s e  o r  i n a c c u r a t e  e n t r i e s  t o  be  i n c l u d e d  i n  r e g i s t r a n t ' s  

l e d g e r s .  P e r h a p s  s u c h  e r r o r s  as were p r e s e n t  redounded t o  t h e  b e n e f i t  

o f  r e s p o n d e n t s  by d e l a y i n g  a n a  making more d i f f i c u l t  t h e  d e t e c t i o n  

o f  a l l  of  t h e  v a r i o u s  v i o l a t i o n s ,  b u t  d e s p i t e  t h o s e  e r r o r s ,  r e g i s t r a n t ' s  

f i n a n c i a l  s traits were c l e a r l y  e v i d e n t .  I n  t h e  o p i n i o n  of  t h e  Hear ing  

Examiner ,  i f  t h e r e  had been a a e s i g n  t o  c o n c e a l  r a t h e r  t h a n  n e g l i g e n c e ,  

r e s p o n d e n t s  c o u l d  have  r e a a i l y  caused  t h e  r e g i s t r a n t ' s  books and 

r e c o r d s  t o  r e f l e c t  a f a l s e  p i c t u r e  d e s i g n e d  t o  d i v e r t  a n y  s u s p i c i o n  

o f  p o s s i b l e  v i o l a t i o n s .  

P u b l i c  I n t e r e s t  

26. I n  a d d i t i o n  t o  t h e  w i l f u l  v i o l a t i o n s ,  r e s p o n d e n t s ,  as 

t h e y  admi t  and  as t h e  Commission's  p u b l i c  f i l e s  d i s c l o s e ,  were permanent ly  



enjoined on March 5, 1964 by the United States District Court for the 


Southern District of Ohio from violations of certain of the anti-fraud 


provisions of the Securities Act and Exchange Act. 


27. Because of the injunction and the wilful violations which 


have been found herein, it is necessary to consider whether the public 


interest requires the imposition of remedial action. It is the con- 


clusion of the Hearing Examiner in view of the necessity for obtain- 


ing an injunction against the respondents and the serious nature and 


number of the long continued wilful violations, that the public interest 


requires revocation of the registrant's registration as a broker-dealer, 


expulsion of registrant from membership in the NASD, and a finding 


that Musekamp is a cause of such revocation and expulsion. 


28. The Hearing Examiner is not unmindful of the fact 


that Musekamp has lost a considerable investment in this venture nor 


of the fact that when registrant went into liquidation, its obligations 


were taken care of by Husekamp's advance of $97,500 to the liquiaator 


of registrant. However, the risk of loss of the entire investment 


was one assumed by Kusekamp when he decided to launch registrant in 


the securities business, and unaoubtedly the preservation of Musekamp's 


credit and reputation after the registrant went into liquidation in 


large part dictated the need for full payment of registrant's obliga- 


tions. Nevertheless, some credit must be allowed husekamp for taking 


care of registrant's obligatims and should be given to his background 


of seven unblemished years as a salesman with an established securi- 


ties firm. 




Recommendat i ons  

29. The Hearing Examiner recommends on t h e  b a s i s  of t h e  

foregoing  t h a t  t h e  Commission e n t e r  an order  f i nd ing  t h a t  it is 

i n  t h e  pub l i c  i n t e r e s t  t o  revoke t h e  r e g i s t r a t i o n  of r e g i s t r a n t  as 

a broker-dealer  and t o  expe l  it from membership i n  t h e  NASD. 

30. It is ' f u r t h e r  recommended t h a t  Musekamp be found a 

cause wi th in  t h e  meaning of Sec t ion  15A(b)(4) of t h e  Exchange Act 

of any order  of r evoca t ion ,  expuls ion o r  suspension en t e r ed  he re in  

a g a i n s t  r e g i s t r a n t .  

31. S ince  Musekamp is  seeking t o  r e t u r n  t o  t h e  s e c u r i t i e s  

bus iness  i n  h i &  former capac i ty  as a salesman wi th  one of s e v e r a l  

well-known s e c u r i t i e s  f i r m s ,  t h e  Hearing Examiner a l s o  recommends 

t h a t  t h e  Commission a l low Musekamp t o  be employed i n  such p o s i t i o n  

upon a s a t i s f a c t o r y  showing t h a t  he w i l l  r e c e i v e  adequate super-  

v i s i o n  and t h a t  he  w i l l  not  be given d i s c r e t i o n a r y  a u t h o r i t y  over nor 

be  permi t ted  to. handle  o r  have acces s  t o  customers '  funds o r  s e c u r i t i e s .  

-14/ 
Respec t fu l ly  submit ted,  

Warren E. B l a i r  
Hearing Examiner 

Washington, D. C. 
March 17, 1965 

-14/ To t h e  ex t en t  t h a t  t h e  proposed f i n d i n g s  and conc lus ions  sub- 
mi t ted  by t h e  p a r t i e s  are i n  accord wi th  t h e  views set f o r t h  
h e r e i n ,  they are sus t a ined ,  and t o  t h e  ex t en t  t h a t  they a r e  
i n c o n s i s t e n t  therewi th ,  they are express ly  over ru led .  


